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HENDERSON  at  ax.  V.  MILLER  et  ax. 
(No.  16970.) 

(Supreme  Court  of  Waahtngton.     March  81, 
1022.) 

1.  Vendor  and  purohasor  9=>2I4(I)— Vendee's 
assignees  held  entitled  to  reoover  payments 
made. 

Where  installment  contract  of  sale,  obli- 
gating venddTs  to  give  a  warranty  deed  upon 
fall  payments,  contained  no  provision  forbid- 
ding assignment,  the  vendees'  assignees,  upon 
discovering  that  improvements  which  constitut- 
ed the  principal  value  of  the  property  encroach- 
ed upon  an  adjoining  lot,  could,  upon  the  ven- 
dor's refusal  to  purchase  the  portion  of  the  ad- 
Joining  lot  encroached  upon,  recover  from  the 
vendors  the  amoonts  paid  by  them. 

2.  Vendor  and  purchaser  <s=sZ4l  (5)— Expeadl- 
tures  by  rescinding  assignee*  of  ooatract  held 
not  recoverable. 

In  action  by  assignees  of  land  contract  to 
recover,  because  of  defective  title,  payments 
made,  held,  that  plaintiffs  could  not  recover  the 
cost  of  shrubbery  planted  beyond  the  plain 
boundary  of  the  lot  nor  the  sum  spent  for  a 
survey  of  the  property. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Edward  C.  MiUs,  Judge. 

Action  by  James  A.  P.  Henderson  and  wife 
against  Allen  O.  Miller  and  wife.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed  and  remanded,  with  directions  to 
modify  as  suggested. 

Reynolds,  Balllnger  &  Hutson,  of  Seattle, 
for  appellants. 

Ctaadwlck,  McMicken,  Ramsey  &  Rupp  and 
S.  F.  Cbadwick,  all  of  Seattle^  for  respond- 
ents. 

MITOHELTi,  J.  On  April  21, 1919,  Allen  O. 
Miller  and  wife  entered  Into  a  written  con- 
tract with  May  Farrell,  by  which  they  agreed 
to  sell  to  her  lots  10  and  11,  block  B,  of  E. 
F.  Be<^'8  replat  of  blodi  72  of  Burke's  Sec- 
ond addition  to  the  city  of  Seattle.  A  cash 
Payment  was  made,  and  the  balance  of  the 
purchase  price  was  to  be  paid  in  monthly  In- 


stallments. Upon  full  payment  the  vendors 
were  to  give  a  good  and  sufficient  warranty 
deed  to  the  purchaser.  The  contract  con- 
tained no  provision  against  the  right  of  as- 
signment May  Farrell  and  her  husband  took 
possession  of  the  premises,  and,  after  making 
payments  In  the  sum  of  $1,3S5  on  and  accord- 
ing to  the  terms  of  the  contract,  assigned 
their  rights  and  interest  under  the  contract 
to  James  A.  P.  Henderson  and  wife,  on  Octo- 
ber 20,  1920,  In  consideration  of  the  sum  of 
$1,250,  $105  less  than  the  amount  the  Millers 
had  already  received  from  the  Farrells.  The 
Hendersons  then  took  possession  of  the  prop- 
erty and  thereafter  made  payments  accord- 
ing to  the  terms  of  the  contract  in  the  sum 
of  $237.50  and  made  Improvements  on  the 
property.  In  April,  1921,  upon  receiving  no- 
tice from  the  owners  of  the  proi)erty  lying  im- 
mediately south  that  the  dwelling  house  on 
the  property  in  question  extended  over  on  the 
abutting  property,  the  Hendersons  caused  a 
survey  to  be  made  of  their  lots  and  then  dis- 
covered for  the  first  time  that  the  house  and 
a  part  of  Its  foundation  or  retaining  wall  en- 
croached on  the  lot  to  the  south,  that  the 
garage  was  built  i>artly  on  a  public  street, 
and  that  other  small  Improvements,  such  a.s 
shrubbery  and  clothesline  poles,  which  they 
supposed  were  on  the  property,  were  not  on 
the  lots.  On  learning  that  the  improvements 
were  partly  upon  another  lot,  Henderson 
asked  Miller  if  he  would  remedy  the  situa- 
tion by  buying  a  small  portion  of  the  lot  upon 
which  the  house  and  foundation  rested,  and 
he  answered  that  he  would  not.  Thereupon 
and  on  April  19,  1921,  Henderson  and  wife 
executed  a  qultdalm  deed  to  the  property 
running  to  Miller  and  wife  and  notified  them 
in  writing  It  was  necessary  for  them  to  re- 
scind the  sale.  '  They  demanded  a  return  of 
the  money  exiMnded  by  them.  The  notice 
further  provided  that  In  the  event  cancella- 
tion was  not  accepted  suit  would  be  brought 
to  compel  It.  The  Millers  refused  to  make 
the  payments  demanded  and  to  accept  the 
quitclaim  deed,  and  thereupon  this  suit  was 
brought  by  the  Hendersons.  The  Judgment 
was  for  the  plaintiffs,  from  whldi  the  defend- 
ants have  appealed. 
It  is  advisable  to  notice  other  facts  in  the 
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case.  The  property  was  sold  to  the  Far- 
rells  through  a  real  estate  agent  representing 
the  owners.  He  took  them  to  the  property 
twice,  and  it  appears  that  the  owners  were 
there  at  the  time  of  the  second  visit.  The 
lots  are  of  an  nneren  surface  and  situated 
on  a  steep  hillside.  Much  of  them  was  cov- 
ered at  the  time  with  trees  and  brush.  The 
lots  lie  east  and  west.  At  the  west  end  a 
public  street  was  somewhat  opened  only  a 
short  distance  north  from  the  Isouth  line  of 
the  lots.  The  garage  was  located  at  the 
west  end  of  the  lots,  an  appreciable  portion 
of  it  extending  into  the  street.  The  residence 
was  so  located  that  its  southerly  or  south- 
easterly corner  and  concrete  foundation  on 
which  it  rested  extended  over  on  the  abutting 
property,  and  from  thence  the  house  is  situat- 
ed at  an  angle,  northwesterly  across  the  lot. 
There  were  shrubbery  and  other  small  im- 
provements appearing  to  belong  to  the  prop- 
erty that  were,  however,  outside  of  the  lots. 
The  agent  testified  that  he  told  Farrell  a  part 
of  the  garage  was  in  the  street,  while  Far- 
rell testified  the  agent  said  the  approach  to 
the  garage  was  in  the  street  Neither  of 
them  knew  where  the  southwest  corner  of 
the  lots  was,  except  the  agent  gave  it  approxi- 
mately, and  certainly  because  of  the  trees 
and  brush  it  could  not  be  seen  that  any  part 
of  the  residence  was  on  another  lot. 

The  improvements,  of  course,  as  well  as 
the  lots,  were  sold  to  the  Farrells.  After- 
wards the  lines  of  the  adjoining  lot  to  the 
south  were  run  by  the  owners.  Mr.  Farrell 
was  absent  at  that  time,  and  his  wife,  who 
was  present,  testified  she  did  not  know  the 
property  was  being  surveyed.  Testimony  on 
behalf  of  the  appellants  shows  that  upon  Mr. 
Farrell's  return  he  was  Informed  by  the 
owner  of  the  adjoining  lot  that  his  house 
was  partly  on  the  ad.ioining  lot.  Be  denied 
this  at  the  trial  and  claimed  he  never  knew 
it  until  after  the  survey  made  in  April,  1921, 
for  the  respondents.  The  appellant  Allen  O. 
Miller  admitted  at  the  trial  that  he  had 
known  for  ten  years  that  a  portion  of  the 
residence  was  not  on  the  lots. 

[1]  There  are  but  three  assignments  of  ^• 
ror,  and  they  may  ,be  considered  together. 
It  is  the  contention  of  the  appellants  that  the 
Farrells  having  made  payments  on  the  con- 
tract after  they  were  advised  of  the  true  line 
of  the  property,  they  thereby  waived  their 
right  to  rescind  the  contract,  and  that  since 
their  contractual  rights  gave  tlicm  no  legal 
title  to  the  property,  but  a  mere  equity,  a 
transfer  of  that  equity  by  assignment  to  the 
respondents  was  subject  to  all  existing  equi- 
ties against  the  Farrells  and  in  favor  of  the 
Millers;  that  is  to  say,  respondents  were  not 
innocent  purchasers,  and  their  right  of  re- 
scission is  no  greater  than  that  of  the  Far- 
rells at  the  time  of  the  assignment.  The 
argument  might  be  accepted  as  sound  if  it 
be  admitted  that  Farrell  knew  the  condi- 
tion, which  he  denies,  and  if  respondents  re- 


ceived only  an  assignment  of  any  canse  of 
action  the  Farrells  may  have  had  and  that 
were  the  cause  of  the  complaint  in  this  ac- 
tion. But  this  suit  is  not  to  recover  the 
$1,355  paid  by  the  Farrells  to  the  appellants, 
nor  to  enforce  any  other  right  of  action  they 
had.  Nor  is  it  an  action  in  which  the  re- 
spondents are  disputing  any  right,  legal  or 
equitable,  prior  or  superior,  existing  in  favor 
of  a  third  party.  >:  ^r  l3  it  an  instance  in 
which  the  assignees,  respondents,  knew  as 
much  at  the  time  of  the  assignment  to  them 
as  they  did  at  the  time  of  the  trial,  as  was 
the  case  in  Cooper  v.  Hillsboro  Garden 
Tracts,  78  Or.  74,  152  Pac.  488,  Ann.  Oaa. 
1917E,  840,  relied  on  by  the  appellants.  It 
is  an  action  to  recover  what  the  respondents 
have  paid  out,  and  has  t>een  brought  because 
appellants  repudiated  their  contract  in  their 
dealings  with  the  respondents.  They  dis- 
afiirmed  promptly  when  they  ascertained  that 
the  appellants  could  not  perform  and  de- 
clared they  had  no  intention  of  performing. 
The  contract  contained  no  prohibition  or 
limitation  against  assignment  It  was  duly 
assigned  to  the  respondents,  to  whom  the  ap- 
pellants thereby  became  directly  obligated 
to  make  a  good  and  sufllclent  warranty  deed 
when  they  had  received  full  payment  of  the 
purchase  price.  After  they  became  so  obli- 
gated to  the  respondents,  they  received  pay- 
ment from  them  according  to  the  terms  of 
the  contract  The  obligation  with  the  re- 
spondents was  that  they,  the  appellants, 
would  convey  a  good  title  to  the  improve- 
ments as  well  as  to  the  land.  It  was  this 
they  had  represented  they  were  selling  and 
the  possession  of  which  was  delivered,  and 
passed  by  the  assignment  into  the  possession 
of  the  respondents.  While  the  testimony  is 
not  specific  in  that  respect,  it  is  apparent 
that  the  improvements,  especially  the  house, 
constituted  the  principal  part  of  the  total 
value  of  the  property.  The  respondents  were 
occupying  the  dwelling  at  the  very  time  the 
appellants  received  payments  from  them. 

We  need  not  speak  of  or  discuss  the  rule 
as  to  executed  contracts  of  sale  of  real  estate 
but  only  those  which  are  executory. 

"It  is  very  generally  held  that  executory  con- 
tracts for  the  sale  and  purchase  of  real  estate 
may  be  rescinded  by  a  suit  in  equity,  either  on 
account  of  fraud  or  misrepresentation  entering 
into  the  execution  of  the  contract  or  where  it 
becomes  apparent  that  the  vendor  is  and  will 
continue  to  be  unable,  or  has  failed,  to  com- 
ply with  his  contract."  French  v.  C,  D.  &  E. 
Inv.  Co.,  114  Wash.  416,  195  Pac.  621;  27  R. 
C.  Li.  p.  623. 

But  this  case  is  more  than  that  if  pos- 
sible, in  favor  of  the  respoiidents,  and  all 
suggestion  or  thought  of  actual  fraud  on  the 
part  of  the  appellants  may  be  waived.  Tho 
almost  universal  holding  of  the  courts  is 
that  the  fact  that  a  vendor  in  a  contract  for 
the  sale  of  land  is  not  the  owner  thereof  at 
the  time  of  making  the  contract  is  not  of  It- 
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eeU  ground  for  resdsBion  on  the  part  of  tbe 
purchaser.  It  is  a  question  of  his  conveying 
the  title  or  having  It  conveyed  to  a  purchaser 
when  the  time  of  performance  comes.  Webb 
v.  Stephenson,  11  Wash.  342,  39  Pac.  952; 
Morris  v.  Columbia  Canal  Co.,  75  Wash.  483, 
135  Pac.  238.  As  if  recognizing  this  rule  of 
fair  dealing  and  proposing  to  act  in  the  same 
manner,  the  respondents,  upon  learning  of 
tbe  situation  here,  promptly  spoke  to  appel- 
lants about  the  title  to  tbe  dwelling  and  were 
told  by  the  appellants  that  they  did  not  in- 
tend to  make  the  title  good,  and  upon  being 
brought  Into  court  they  do  not  deny  that  the 
tine  is  defective,  nor  claim  that  they  can  or 
will  make  It  good. 

Tbe  case  Is  one  in  which  appellants  agreed 
to  sell  something  the  title  to  which  they  did 
not  and  do  not  have  and  which  prior  to  suit 
they  declared  they  would  not  get  tor  their 
vendees.  They  have  positively  repudiated 
their  solemn  contract,  and  we  see  no  escape 
from  the  conclusion  that  tbe  respondents  are 
entitled  to  recover. 

[2]  However,  upon  a  consideration  of  all 
tbe  facts  in  the  case,  we  are  of  the  opinion 
that  the  Judgment  should  not  include  $12  on 
account  of  the  cost  of  shrubbery  planted  be- 
yond what  was  plainly  the  boundaries  of  the 
lot,  nor  the  sum  of  $15  spent  by  the  respond- 
ents for  a  survey  of  the  property.  In  all 
other  respects  the  Judgment  is  affirmed.  Re- 
manded, with  directions  to  the  superior  court 
to  modify  the  Judgment  as  suggested.  Re- 
spondents will  recover  their  costs. 

PARKER,  C.  J.,  and  BRIDGES,  TULLER- 
TON,  and  TOIiMAN,  JJ.,  concur. 


(U»  Wash.  lOT) 

STATE  ex  ral.  CITY  OF  SPOKANE  v.  KUY- 

KENDALL,  Direotor  of  Publio  Works, 

•t  al. 

STATE  ex  rel.  "SPOKANE  FALLS  GAS- 
LIGHT CO.  At  al.  V.  SAME. 


(Supreme    Court 


(No.   16803.) 

of   Washington. 
1922.) 


March   IB, 


the  parties  until  the  department  of  public 
works  exercises  its  right  and  power  to  direct 
a  departure  therefrom. 

3.  Publio  service  oom  missions  ®=37— Where  de- 
partment of  publio  works  has  established  at 
hearing  a  valuation  as  a  base,  any  changes 
from  costs  of  betterments,  etc.,  supplement  It. 

By  Laws  1921,  p.  12,  the  department  of 
public  works  succeeded  the  public  service  com- 
mission and,  where  the  physical  value  of  a  com- 
pany's properties  have  been  fixed  to  make  an 
adequate  rate,  that  valuation  is  an  established 
base  and,  under  Public  Service  Commission  Act 
1911,  S  92,  at  each  subsequent  bearing  upon 
rate  controversies,  the  commission  must  ascer- 
tain the  betterments,  etc.,  since  the  date  of  the 
preceding  hearing  and  the  cost  of  reproducing 
such  betterments,  and  supplement  tbe  former 
finding  with  tbe  additions. 

4.  Public  service  commissions  (S=:97— Reason- 
ableness of  expenditure  incurred  In  obtaining 
new  business  within  regulatory  power  of  de- 
partment of  public  works. 

The  reasonableness  of  an  expenditure  in- 
curred in  obtaining  new  business  by  a  service 
company  falls  within  the  regulatory  power  of 
the  department  of  public  works  under  tbe  Pub- 
lic UUlities  Act 

Department  1. 

Appeal  from  Superior  Court,  Thurston 
County. 

Writs  of  review  by  the  State,  on  the  rela- 
tion of  the  City  of  Spokane,  and  by  the  State, 
on  relation  of  Spokane  Falls  Oas  lAiAt  Com- 
pany, and  others  against  E.  V.  Knykendall, 
Director  of  Public  Works,  and  others.  Both 
cases  considered  together.  From  an  order 
dismissing  the  proceedings  and  affirming  an 
order  of  the  Department  Of  Public  Works, 
plaintiffs  appeal.    Affirmed. 

J.  M.  Geraghty,  Alex  M.  Winston,  and 
Graves,  Kizer  &  Graves,  all  of  Sirakane,  for 
appellants. 

Lindsay  L.  Thompson  and  Raymond  W. 
Clifford,  both  of  Olympla,  for  respondenta 

MITCHHTjL,  J.  Two  different  gas  com- 
panies are  Involved  in  these  proceedings,  the 
Spokane  Gas  &  Fuel  Company  being  engaged 
in  the  manufacture  of  gas  and  the  Spokane 
Falls  Gas  Light  Company  acting  as  distrib^ 
utor  fcHT  the  product  of  the  first  company. 
Both  companies,  however,  are  under  one 
management,  so  that  the  two  cases  will  bo 
considered  as  though  the  rights  of  but  one 
company  were  Involved. 

In  October,  1920,  the  company  filed  with 
the  public  service  commission  a  revised 
schedule  of  rates,  providing  for  an  increase 
of  the  rates  theretofore  charged.  The  public 
service  commission  suspended  the  revised 
schedule  and  filed  its  complaint  against  the 
company,  charging  that  the  rates  proposed 
were  excessive.    A  hearing  was  had  that  re- 


1.  Public  service  commissions  9=»7— Policy  of 
Public  Utilities  Act  that  owner  receive  fair 
Interest  on  reasonable  valuo  of  property  used 
in  public  servloe. 

It  is  the  policy  of  the  Public  Utilities  Act 
of  1911  that  the  owner  of  a  franchise  receive 
a  fair  and  reasonable  return  in  interest  on  the 
reasonable  value  of  his  property,  used  and 
useful  in  the  public  service. 

2.  Public  service  commissions  4=>6— Depart- 
ment of  public  works  has  power  to  order  de- 
parture from  franchise  contract. 

By  the  Public  Utilities  Act  1911,  {  92,  the 
terms  of  a  franchise  contract  are  binding  upon  i  suited  in  the  department  of  public  works, 
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wbich  at  tliat  time  had  ancceeded  to  the 
poners  and  functicms  of  the  public  service 
commission  (Laws  1921,  c.  7),  making  an  or- 
der upon  its  written  findings,  disallowing  the 
proposed  schedule  of  rates  filed  by  the  com- 
pany, and  putting  in  effect  rates  which  it 
found  to  be  Just,  reasonable,  and  sufficient 
The  rates  thus  ordered  were  greater  than 
those  theretofore  charged  but  less  than  those 
the  company  desired  to  put  Into  effect,  as 
sugg^ested  in  its  proposed  schedule. 

The  city  of  Spokane,  which  had  partici- 
pated in  the  hearing,  took  the  cause  Into  the 
superior  court  by  writ  of  review,  claiming 
that  no  Increase  of  the  rates  should  have 
been  allowed,  and  seeking  a  cancellation  of 
the  order.  At  the  same  time  the  company 
by  similar  proceedings  complained  of  the 
order  of  the  department  of  public  works, 
that  it  did  not  grant  sufficient  Increase  of 
rates.  The  hearing  In  the  superior  court  re- 
sulted in  the  dismissal  of  the  proceedings 
and  an  afflrmanoe  of  the  departmental  order. 
The  city  and  the  company  have  appealed. 

Until  1913  the  CMnpany  operated  under 
franchises  that  had  been  granted  by  the  city 
to  it  or  its  predecessors  prior  to  the  going 
into  effect  of  the  Public  Service  Commission 
Law.  During  that  period  its  patrons  were 
charged  upon  the  basis  of  a  flat  rate  nearly, 
or  quite,  equal  to  the  maximum  allowed  by 
the  terms  of  the  franchise  ordinance.  In 
1912,  something  like  a  year  after  the  effec- 
tive date  of  the  Public  Service  Commission 
Law,  the  dty  filed  a  complaint  with  the  com- 
mission, against  both  gas  companies,  alleg- 
ing that  excessive  rates  for  gas  were  being 
charged  and  praying  that  the  commission 
cause  a,  hearfaig  to  be  had  and  to  make  an 
order  reducing  the  ratea  Thereupon  the 
oommissloD  made  a  valuation  ol  the  proper- 
ties of  the  gas  companies,  as  required  by  the 
act  of  1911,  and  caused  a  hearing  to  be  had 
upon  the  question  of  rates,  as  demanded  by 
the  city's  petition.  The  result  of  that  hear- 
ing was  an  order  entered  in  May,  1913,  fix- 
ing a  scale  of  rates  graduated  according  to 
the  amount  of  gas  consumed,  beginning  with 
$1.40  per  1,000  cubic  feet,  for  the  first  2,000 
cubic  feet  (less  than  theretofore  charged  on 
the  flat  rate  basis)  and  running  to  $1  per 
1,000  cubic  feet  for  all  over  15,000  cubic  feet 
used  per  month. 

That  schedule  of  rates  continued  in  effect 
until  June,  1918,  when,  upon  a  petition  of  the 
gas  company,  filed  In  1917,  for  an  increase 
In  the  rates,  an  order  was  entered  by  the 
commission  granting  an  Increase.  Upon 
these  rates  the  gas  company  earned  an  aver- 
age of  2.63  per  cent  per  annum  down  until 
the  time  the  oommission  commenced  its  In- 
vestigation, which  ended'  in  the  order  here 
complained  of.  It  was  the  opinion  of  the 
department  of  public  works  that  the  sched- 
ule of  rates  established  by  the  present  order 
would  yield  a  return  of  7^  per  cent  per  an- 


num upon  the  properties  of  the  gas  company, 
according  to  the  values  placed  thereon  by  the 
department  and  we  understand  that  neither 
of  the  appellants  seriously  questioned  that 
conclusion. 

It  Is  the  contention  of  the  dty  on  its  ap- 
peal— 

"that,  where  a  franchise  la  in  existence,  fixing 
certain  maximam  rates,  the  department  of 
public  works  has  authority  to  order  a  depar- 
ture by  the  utility  from  the  terms 'of  the  fran- 
chise contract,  to  the  extent  of  permitting  the 
utility  to  receive  auffident  returns  to  enable 
it  to  give  efficient  service,  to  maintain  its  plant 
in  good  condition,  and  to  provide  for  its  operat- 
ing expenses,  taxes,  and  depreciation.  In  no 
event  could  it  be  permitted  to  charge  higher 
rates  than  those  which  would  attain  this  re- 
sult and  permit  a  small  return  upon  the  invest- 
ment" 

And  it  is  argued,  conceding  that  In  the 
absence  of  any  existing  franchise  contract 
the  rate  schedule  put  into  effect  by  the  order 
of  the  commission  would  be  Just,  fair,  reason- 
able, and  suffldent,  yet,  as  there  is  a  fran- 
chise ordinance  in  existence,  the  rates  au- 
thorized by  the  commission  are  not  Just,  fair, 
and  reasonable. 

[1,2]  Preliminarily  It  may  be  observed  that 
it  Is  difficult  to  perceive  why,  if  it  is  permis-. 
slble  for  the  company  to  make  a  small  return 
upon  Its  investment  in  addition  to  that  neces- 
sary to  enable  It  to  give  effldent  service, 
maintain  its  plant  In  good  condition,  and  to 
provide  for  its  operating  expenses,  taxes,  ana 
depredation,  it  should  not  be  permitted  to 
make  a  fair  and  reasonable  return  upon  its 
Investment  in  additlcm  to  those  other  things 
mentioned.  If  any  doubt  exists  as  to  the 
latter  being  the  rule,  that  doubt  may  be  dis- 
pelled, for  we  are  satisfied  it  is  the  policy 
of  the  statute,  which  is  in  harmony  with 
guaranteed  rights,  that  the  owner  shall  re- 
ceive a  fair  and  reasonable  return  by  way 
of  interest  or  profit  upon  the  reasonable 
value  of  his  property,  used  and  useful  in  the 
public  service.  By  the  act  of  1911  the  terms 
of  a  franchise  contract,  like  the  one  In  ques- 
tion here,  are  binding  upon  the  parties  until 
the  department  of  publio  works  (heretofore 
the  public  service  oommission)  has  made  an 
order  directing  a  departure  therefrom;  and 
without  question  the  department  has  the 
right  and  power  to  order  a  departure.  State 
ex  rel.  Ellertsen  v.  Home  Tel.  &  TeL  Co.,  102 
Wash.  19S,  172  Pac.  899.  In  the  case  of  State 
ex  reL  Webster  v.  Superior  Court,  67  Wash. 
37,  120  Pac.  861,  I*  B.  A,  1915C,  287,  Ana! 
Cas.  1913D,  78,  it  was  decided  that  the  Public 
Service  Commission  Law  placed  the  entire 
subject  of  rate  regulation  under  the  control  of 
the  commission;  that  no  contract  between  a 
dty  representing  the  public  and  a  public  serv- 
ice company  would  be  allowed  to  interfere 
with  that  control;  and,  by  way  of  applica- 
tion of  the  rule,  it  was  decided  in  that  case 
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to  be  the  duty  of  the  oommlsslon  to  the  com- 
pany to  fix  a  rate  which  wag  tmfficient  (a 
rate  that  would  afford  a  fair  Interest  retnm 
on  the  inyestment)  in  spite  of  the  franchise 
contract  fixing  rates  which  were  too  low. 
That,  in  legal  effect,  is  what  has  been  done 
In  the  present  case. 

[3]  Ounsel  for  the  city  calls  attention  to 
section  S4  of  the  act  of  1911  (section  8620— 
34,  Rem.  Code),  which  says  that  a  gas  com- 
pany, among  others,  shall  not  be  prevented 
from  continuing  to  fnrnlsh  its  product  under 
any  contract  in  force  at  the  date  the  act 
takes  effect,  or  upon  the  taking  effect  of  any 
schedule  of  rates  subsequently  filed  with  the 
commission  as  provided  by  the  law,  at  the 
rates  fixed  in  such  contract,  provided  that 
the  commission  shall  have  power,  in  its  dis- 
cretion, to  direct  by  order  that  the  contract 
shall  be  terminated  by  the  company,  and 
thereupon  such  contract  shall  be  terminated 
by  such  company  as  and  when  directed  by  the 
order.  Therefrom  It  appears  to  be  argued 
that  the  rates  provided  in  the  contract 
should  c(Hitlnue  until  the  commission  makes 
an  order,  specifically  declaring  and  directing 
in  80  many  words  that  the  contract  shall  be 
terminated.  We  may  overlook  the  fact.  If 
need  be,  that  upon  the  petition  of  the  city 
the  rates  were  reduced  In  1913,  and  that,  in 
1818,  they  were  increased  upon  the  applica- 
tion of  the  gas  company,  and  consider  the 
franchise  contract  as  having  been  wholly  un- 
disturbed until  the  present  time,  and  still  we 
would  be  compelled  to  determine,  as  we  do 
determine,  that  the  present  order  of  the  de- 
partment of  public  works  Is  Just  as  effective 
as  if,  after  fixing  the  rates,  there  had  been 
added  therein  the  words  "and  It  is  hereby 
directed  that  the  rates  provided  in  the  fran- 
chise shall  be  and  they  are  hereby  termi- 
nated," or  words,  of  similar  import.  That  is 
the  legal  effect  of  wliat  was  done  and  the 
form,  or  language,  by  which  It  was  accom- 
plished is  not  very  material. 

On  the  contrary  the  company,  by  its  ap- 
peal, insists  that  the  rates  fixed  by  the  de- 
partmental order  are  inadequate  and  insuf- 
ficient. The  gist  of  the  controversy  arises 
because  of  divergent  views  as  to  the  manner 
of  ascertaining  the  rate  base.  In  the  hear- 
ing before  the  department,  counsel  for  the 
company  offered  to  prove,  and  Insisted  they 
were  entitled  to  show,  the  reproduction  cost 
new  of  the  present  plant  of  the  company,  less 
depreciation  upon  the  depreciable  items,  and 
to  have  a  fair  return  upon  that  basis.  That 
is  to  say,  they  proposed  to  show  that  there 
has  been  a  diange  in  conditions  since  the 
1913  valuation,  in  that  the  cost  of  all  com- 
modities has  so  increased  that  if  the  plant 
was  to  be  built  new  at  this  time  it  would 
cdst  a  great  deal  more  than  in  1913,  and, 
having  proven  that  and  then  deducted  the 
depreciation  for  the  long  time  the  property 
has  been  in  nsey  the  basis  would  thus  be 


established  upon  which  the  rates  should  be 
based. 

The  department  rejected  the  offer  and  de- 
clared, as  subsequently  stated  in  its  written 
findings,  opinion,  and  order,  in  effect,  that 
It  is  contemplated  by  the  law  of  this  state 
that,  when  a  valuation  for  rate-making  pur- 
poses has  been  once  made,  such  valuation 
shall  stand,  except  as  modified  by  plant  ad- 
ditions or  deductions,  as  the  case  may  be, 
unless  it  later  appear^  that  palpable  error 
was  committed  in  making  the  original  valua- 
tion; that  it  has  been  the  policy  of  the  de- 
partment to  permit  public  utilities  to  base 
earnings  upon  their  investment  in  property 
used  and  useful  in  the  public  service;  that, 
if  the  investment  was  improvident  or  the 
management  during  construction  inefficient 
so  that  the  original  cost  was  more  than  it 
should  have  been,  a  value  has  been  fixed  for 
rate-making  purposes  at  a  sum  which  would 
represent,  as  nearly  aa  possible,  a  prudent 
investment  (which  investment  does  not 
change) ;  that  additions  and  betterments  are 
accounted  for  at  subsequent  hearings  at  their 
cost  to  the  utUlty;  that,  if  plant  units  were 
actually  and  necessarily  purchased  and  made 
at  war  prices,  such  cost  is  added  to,  and  be- 
comes a  part  of,  the  rate  base;  and  that  it 
could  not  adopt  a  theory  which  will  require 
the  department  to  inflate  or  deflate  a  rate 
I>a9e  in  harmony  with  fluctuating  prices. 
There  is  abundance  of  authority  sustaining 
the  view  expressed  by  the  aroellants  in  their 
brief,  in  a  quotation  from  the  syllabus  In 
the  case  of  Wlllcox  v.  Consolidated  Gas  Co., 
212  U.  S.  22,  29  Sup.  Ct  192,  53  L.  Ed.  382. 
48  li.  K.  A.  (N.  S.)  1134,  15  Ann.  Cas.  1034,  as 
follows: 

"For  purpose  of  fixing  rates  the  value  of 
property  employed  should  be  determined  as  of 
the  time  when  the  inquiry  is  made,  and,  as  a 
general  rule,  the  corporation  is  entitled  to  the 
benefit  of  increased  value  since  acquisition." 

This  theory  has  been  repeated  in  recent 
decisions  of  the  United  States  district  courts 
with  some  emphasis,  because  of  conditions 
growing  out  of  the  World  War.  Joplin  &  P. 
Ry.  Co.  V.  Public  Service  Commission  (D.  C.) 
267  Fed.  584;  Consolidated  Qas  Co.  of  New 
Xork  V.  Newton  (D.  C.)  267  Fed.  231;'  St. 
Joseph  Ry.  Light,  Heat  &  Power  Co.  v.  Pub- 
Uc  Service  Commission  (D.  C.)  268  Fed.  267. 
As  we  understand  from  a  reading  of  those 
cases,  the  rate-making  bodies  were  in  no  way 
circumscribed  or  directed  by  any  governing 
legislative  act,  prescribing  the  course  to  be 
pursued  in  ascertaining,  from  time  to  time, 
after  the  original  or  primary  valuation,  the 
present  value  of  the  property  as  a  base  upon 
which  the  rates  should  be  fixed. 

In  this  respect  the  department  of  public 
works  of  this  state  is  not  without  statutory 
direction.  In  Public  Service  Commission  Act 
of  1911,  I  92  (section  8626—92,  Rem.  Code). 
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it  is  provided,  upon  the  aobject  of  procedar6 
for  the  valuation  of  jwoperty,  as  follows: 

"The  commisrion  shall  ascertain,  as  earl;  as 
practicable,  the  cost  of  constmction  and  equip- 
ment, the  amount  expended  in  permanent  im- 
provements, and  proportionate  amount  of  BDch 
permanent  improvements  charged  in  construc- 
tion and  to  operating  expenses  respectively, 
the  present  as  compared  with  the  original  cost 
of  construction,  and  the  cost  of  reproducing  in 
its  present  condition  the  property  of  every 
public  service  company. 

"It  shall  also  ascertain  the  amount  and  pres- 
ent market  value  of  the  capital  stock  and  fund- 
ed indebtedness  of  every  public  service  com- 
pany.   •    •    • 

"It  shall  also  ascertain  the  total  market  value 
of  the  property  of  each  public  service  company 
operating  in  this  state  used  for  the  public  con- 
venience within  the  state. 

"It  shall  also  ascertain  the  time  intervening 
between  the  expenditure  of  money  in  the  cost 
of  construction  and  time  when  returns  in  the 
shape  of  dividends  were  first  received  by  each 
ot  these  companies. 

"It  shall  also  ascertain  the  probable  earning 
capacity  of  each  public  service  company  under 
the  rates  now  charged  by  such  companies  and 
the  sum  required  to  meet  fixed  charges  and 
operatintr  expenses.    •    •    • 

"It  sball  also  ascertain  the  density  of  traf- 
fic and  of  population  tributary  to  every  public 
service  company,  and  the  conditions  which  will 
tend  to  show  whether  such  trafiSc  and  popula- 
tion is  likely  to  continue,  increase  or  diminish. 
*    •    • 

"It  shall  also  ascertain  whether  the  expendi- 
tures already  made  by  any  public  service  com- 
pany in  procuring  its  property  were  such  as 
were  justified  by  the  then  existing  conditions, 
and  such  as  might  reasonably  be  expected  in 
the  immediate  future  and  whether  the  money 
expended  by  such  company  has  been  reasonable 
for  the  present  needs  of  the  company  and  for 
such  needs  as  may  reasonably  be  expected  in 
the  immediate  future." 

Manifestly  the  legislature  bad  before  it, 
in  the  enactment  of  this  law,  the  leading 
and  exhaustive  opinion  in  the  case  of  Smyth 
v.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  418,  42 
li.  Ed.  819,  wherein  many  of  the  same  ele- 
ments going  to  make  up  a  rate  base  are  sug- 
gested. This  same  section  of  the  act  of  1911 
then  provides  that  the  commission  shall 
make  and  enter  findings  of  fact  in  writing, 
upon  all  matters  concerning,  which  evidence 
may  have  been  introduced  before  it  that  shall 
tend  to  show  the  value  of  the  property  used 
by  such  company  for  public  convenience. 
The  requirements  of  this  law  were  complied 
with  by  the  commission,  as  to  the  properties 
ot  the  appellant  gas  company  in  the  year 
1913,  as  has  been  already  mentioned  herein. 
Then,  for  the  purpose  of  all  future  or  sub- 
sequent valuations,  this  same  section  of  the 
law,  in  the  same  mandatory  way,  provides: 

"The  commission  shall  hereafter,  from  time 
to  time,  cause  further  hearings  to  be  had  for 
the  purpose  of  ascertaining  the  betterments, 
improvements,  additions,  and  extensions  made 


by  any  pnblic  service  company  to  its  property 

snbseqnent  to  the  date  of  any  prior  bearing, 
and  shall  examine  into  all  traffic  movement  and 
every  matter  and  thing  that  would  change,  mod- 
ify or  affect  any  finding  of  fact  previously  made, 
and  shall  at  such  time  make  findings  of  fact 
supplemental  to  those  theretofore  made,  show- 
ing the  amount  expended  in  betterments,  im- 
provements, extensions  and  additions  since  such 
prior  findings  and  the  cost  of  reproducing  the 
same,  the  value  of  the  property  used  by  Ruch 
company  at  the  time  of  such  subsequent  bear- 
ing,  the  relative  value  of  the  use  to  which  such 
property  is  put  in  the  performance  of  intra- 
state and  interstate  business,  respectively,  and 
the  value  of  the  property  of  such  company  in 
the  state  used  for  the  public  convenience  of 
intrastate  business.  Such  hearing  shall  be  had 
upon  the  same  notice,  the  examination  con- 
ducted in  the  same  manner,  and  the  findings  so 
made  shall  have  the  same  force  and  effect  as 
is  provided  herein  for  such  original  notice, 
bearing  and  findings:  Provided,  that  such  find- 
ings made  at  such  supplemental  hearing  shall 
be  considered  in  connection  with  and  as  a  part 
of  the  original  findings  except  in  so  far  as  such 
supplemental  findings  shall  change  or  modify 
the  findings  made  at  the  original  hearing." 

That  is  to  say,  concerning  the  physical 
property  of  the  company,  the  commission  la 
directed  to  ascertain  at  eacb  subsequent 
hearing  upon  rate  controversies,  the  better- 
ments. Improvements,  additions,  and  exteit- 
slons  made  by  the  public  service  company 
since  the  date  of  the  then  last  preceding 
hearing  and  the  cost  of  reproducing  such 
betterments.  Improvements,  additions^  and 
extensions  that  would  change  or  afTect  the 
findings  previously  made,  and  supplement 
those  formerly  made  by  such  additional 
findings.  Now,  In  the  present  case,  it  can- 
not be  claimed,  nor,  indeed.  Is  It  claimed, 
that  the  allowance  by  the  department  of  cost 
price,  rather  than  reproduction  cost  of  all 
bettements  made  by  the  appellant  since  the 
last  appraisal  of  its  property  in  1918,  was 
unfavorable  to  the  appellant,  since  It  is  not 
shown  there  has  been  any  advance  during 
that  time  in  the  cost  of  material  used  in 
making  the  betterments. 

This  statutory  plan  of  fixing  valuations  is 
the  one  tliat  was  employed  by  the  department 
of  public  works  In  arriving  at  the  rate  base 
complained  of,  and  which  Justified  the  re- 
jection of  proof  offered  by  the  appellant. 
Thus  it  is  a  fact  that  the  amount  fixed  by  the 
department  Is  the  present  value  of  the  prop- 
erties upon  which  the  rates  must  be  based,  as 
mentioned  in  the  authorities.  The  amount 
may  be  different  from  what  it  would  have 
been  had  the  department  followed  the  course 
insisted  upon  by  the  api>ellant,  but  It  is  the 
only  amount  that  could  be  fixed  by  pursuing 
the  course  prescribed  In  the  statutes. 

[4]  Appellant  further  objects  to  the  disal- 
lowance of  a  portion  of  the  expense  It  claim- 
ed to  have  incurred  in  obtaining  new  busi- 
ness.   The  amount  Involved  is  small  and  of 


Digitized  by 


Google 


Wash.) 


STATE  Y.  ABRIGONI 
(tot  P.) 


comparatlTely  little  Importance.  The  prin- 
ciple Involved,  however,  Is  an  important  <»e. 
The  contention  of  the  company  Is  that  the 
commission  is  without  power  to  thus  inter- 
fere with  the  legitimate  management  of  the 
pla>t  of  a  public  utility  company.  We  have 
no  doubt,  however,  that  since  such  expendi- 
ture is  referred  to  expense  account,  and  must 
therefore  be  talien  Into  Cimslderation  in  flx- 
log  the  rates,  that  it  properly  falls  within 
the  rejrulatory  powers  of  the  department,  bo 
that  the  inquiry  is  into  the  reasonableness  of 
the  action  of  the  department  with  refer^ioe 
to  it.  Upon  examination  of  the  record  fpr 
that  purpose  we  are  not  disposed  to  disturb 
the  finding  and  conclusion  of  the  department. 
I'i'c  ixlKinents  of  the  superior  court  are  In 
all  respects  affirmed. 

PARKER,  C.  J.,  and  PDIiLHRTON,  TOI#- 
MAN,  and  BRIDGKS,  JJ.,  concur. 


(U»  Wasb.  SS8) 
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March 


80, 


(Supreme  Conrt  of  Washington. 
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1.  Intoxicating  liquors  $=»23e(5)— Presumed 
that  accused  had  possessloa  of  Intoxicating 
liquor  In  fais  house. 

Where  intoxicating  liquor  was  found  In  a 
house  in  which  accused  had  possession  and 
over  which  he  had  control,  the  presumption 
arose  that  he  had  possession  and  control  of 
tiie  liquor,  though  such  presumption  was  rebut- 
table. 

2.  Intoxloatfng  liquors  e=>23S{\)  —  Guilt  of 
unlawful  possession  held  for  Jury. 

Whether  accused  was  in  possession  of  in- 
toxicating liquor  found  in  his  house,  and  wheth- 
er the  quantity  was  sufficient  to  be  available 
for  unlawful  use,  held  for  the  jury. 

3.  Intoxloatlng  liquors  ^9170.—  Husband  re- 
sponsible for  unlawful  possession  of  Intoxi- 
cating liquors  by  wife. 

Where  accused  permitted  his  wife  to  use 
his  house  for  the  illegal  purpose  of  keeping 
intoxicating  liquors  tberein,  he  became  a  par- 
ticipator in  the  act,  and  was  liable  to  the  pen- 
alties the  law  inflicts  for  unlawful  possession; 
It  being  the  duty  of  the  husband  to  control  his 
household. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas 
County ;  John  B.  Davidson,  Judge. 

Joe  Arrigoni  was  convicted  of  unlawful 
possession  of  Intoxicating  liquor,  and  appeals. 
Affirmed. 

F.  A.  Kern,  of  EUensburg,  for  appellant. 
O.  R.  Hadley,  of  EUlensburg,  for  the  State; 

FUIiLSTRTON,  J.  The  appellant  was  found 
guilty  by  the  verdict  of  a  Jury  of  the  offense 


of  unlawfully  having  Intoxicating  liquor  in 
his  posaesslou.  From  the  Judgment  and  sen- 
tence pronounced  against  him  on  the  verdict, 
he  appeals,  assigning  as  errors,  that  the  evi- 
dence is  Insufficient  to  Justify  the  verdict, 
and  that  the  covurt  erred  in  Its  Instructions 
to  the  Jury. 

The  evidence  disclosed  that  the  appellant 
maintained  a  house  in  the  city  of  Cle  Blum, 
in  the  front  part  of  which  he  conducted  a 
small  store,  selling  groceries,  candles,  fruit, 
bread,  pastry  aud  so-called  soft  drinks.  The; 
back  part  of  the  house  was  used  as  a  dwell- 
ing, in  which  the  appellant  resided  with  bis 
family,  consisting  of  his  father,  his  wife  and 
three  children.  The  two  apartments  of  the 
house  were  connected  by  a  hallway.  A  war- 
rant had  been  Issued  tor  a  search  of  the 
premises,  and  the  officers  having  the  warrant 
in  execution  entered  the  building  at  the  door 
leading  into  the  room  used  as  a  store.  On 
entering  the  building,  the  officers  found  the 
appellant  and  his  wife  In  the  storeroom,  and 
on  making  known  their  purpose  the  wife 
started  through  the  hallway  towards  the 
dwelling  part  of  the  house.  She  was  stopped, 
and  on  the  subsequent  search  of  the  house 
intoxicating  liquor  was  found  In  the  kitchen 
in  a  bottle  which  stood  on  the  draining 
board  of  the  sink,  with  an  ordinary  whisky 
glass  beside  it.  The  appellant  denied  having 
any  knowledge  that  the  liquor  was  In  the 
house.  His  wife  corroborated  his  statement, 
testifying  that  it  was  some  she  had  pro- 
cured on  that  day  from  a  neighbor  for  use 
as  a  medicine.  She  testified  further,  how- 
ever, both  on  her  direct  and  cross  examina- 
tion, that  her  purpose  in  starting  for  the  back 
part  of  the  house  on  the  entry  of  the  officers 
was  to  dispose  of  the  liquor,  which  she  re- 
ferred to  as  "white  mule,"  saying  that  she 
failed  of  her  purpose  because  she  was  stop- 
ped while  on  her  way  by  the  officers.  No 
witness  testified  to  the  quantity  of  liquor  In 
the  bottle  In  terms  of  the  standards  usually 
used  In  liquid  measurement;  the  evidence 
on  the  question  being  that  the  bottle  in 
which  It  was  contained  was  an  ordinary  pint 
milk  bottle,  and  that  is  was  filled  to  a 
height  of  about  two  Inches. 

11 , 2]  The  appellant's  counsel  argues  that 
there  is  nothing  In  the  evidence  to  show  that 
the  appellant  had  control  of  the  liquor  found, 
and  that  it  was  not  sufficient  quantity  to 
make  it  available  for  unlawful  transporta- 
tion or  sale;  conditions,  he  further  argues, 
which  are  made  necessary  to  the  crime  of 
unlawful  possession  under  the  rule  announc- 
ed by  this  court  in  State  v.  Jones,  114  Wash. 
144,  194  Pac  586.  But  conceding  that  the 
cited  case  is  susceptible  to  the  construction 
put  upon  it,  we  nevertheless  thlnV  that  the 
objections  raised  questions  of  fact  for  the 
Jury  rather  than  questions  of  law  for  the 
court    The  liquor  was  found  in  a  house  in 
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which  the  appellant  had  possession  and  over 
which  he  bad  control,  and  the  presumption 
naturally  and  legally  arises  that  he  had 
possession  and  control  of  the  things  con- 
tained therein.  The  presumption  is  of  course 
rebuttable,  and  undoubtedly  was  rebutted  if 
the  account  given  of  the  presence  of  the  liq- 
uor in  the  house  is  to  be  taken  as  true.  But, 
manifestly,  it  was  for  the  Jury,  not  the  court, 
to  say  whether  or  not  the  account  was  true. 
So,  with  the  quantity.  It  was  not  so  utterly 
deficient  In  that  respect  as  to  be  negligible, 
and  it  was  for  the  Jury  to  say  whether  it  was 
sufiBclent  to  be  available  for  unlawful  use. 
The  instruction  complained  of  is  the  fol- 
lowing : 

"I  instmct  you  that  when  the  husband  and 
wife  are  living  together  aa  such,  the  posses-' 
sion  of  one  spouse  la  the  possession  of  the  oth- 
er where  it  affirmatively  appears  beyond  a  rea- 
sonable doubt  from  the  evidence  that  said  pos- 
session of  one  spouse  was  with  the  knowledge 
of  the  other,  and  such  possession  was  had  on 
premises  occupied  by  both  husband  and  wife." 

[3]  As  applied  to  the  facts  shown  In  the 
record,  we  find  the  instruction  without  error. 
The  husband  Is  the  head  of  the  family,  and 
as  such  has  the  general  right  to  regulate  the 
household,  and  to  exercise  the  general  control 
of  the  family  management  He  has  the  right 
to  prevent  his  wife  from  usdng  their  com-' 
mon  residence  for  an  Illegal  business  or 
purpose.  If  he  knowingly  permits  her  to 
use  it  for  the  lllegral  purpose  of  keeping  In- 
toxicating liquors  therein  he  becomes  a  par- 
ticipator in  the  act,  and  is  liable  to  the  pen- 
alties the'  law  inflicts  for  unlawful  posses- 
sion. The  rule  rests,  not  on  a  presumption  of 
coercion  of  the  wife  by  the  husband,  but  on 
the  principle  that  the  husband  has  the  right 
to  control  his  household,  and  is  responsible 
for  the  illegal  acts  which  he  knowingly  per- 
mits to  take  place  therein. 

The  rule  is  stated  In  2  Oyc.  1364,  In  the 
following  language: 

"The  husband  Is  liable  for  his  wife's  crimi- 
nal acta  committed  by  his  bidding,  or  in  his 
presence  and  under  his  coercion,  '  Likewise 
where  she,  in  his  presence  and  with  his  knowl- 
edge, commits  an  act  not  malum  in  se,  he  may 
be  found  guilty,  aa  where,  with  the  husband's 
knowledge  or  consent,  the  wife  aella  intoxicat- 
ing liquors  contrary  to  statute.  If  such  sales 
are  made  by  her  in  hia  house,  even  In  hia  ab- 
sence, and  even  contrary  to  hia  wishes,  he  may 
be  held  guilty,  since  it  is  his  duty  to  control  or 
prevent  the  same." 

See,  also,  Commonwealth  t.  Barry,  115 
Mass.  146;  State  v.  Bozum,  8  K  D.  648,  80 
N.  W.  477;  People  T.  Syblsloo,  210  Mich.  1, 
184  N.  W.  410. 

The  Judgment  ia  affirmed. 

BRIDGES,  MITCHELL,  and  TOLMAN, 
JJ.,  concur. 


(US  Wash.  347) 

ROMANO  V.  W.  S.  DULMAGE  MOTOR  CO. 
(No.  16918.) 

(Supreme   Court   of   Washington.    March    28. 
1922.) 

Municipal  oorperatlons  «=>706(S)  —  Evidence 
held  to  show  antomoblie  eollision  due  to  de- 
fendant's negllgenoe. 

In  action  for  damages  from  collision  be- 
tween plaintiffa  automobile  and  defendant's 
at  street  intersection,  evidence  held  to  show 
negligence  of  driver  of  defendant's  car  in  fail- 
ing to  give  right  of  way  to  plaintiff's  car  which 
was  approaching  the  intersection  on  hia  right. 

rtepartment  1. 

Appeal  from  Snx)erlor  Court,  King  Coun- 
ty; D.  F.  Wright,  Judge. 

Action  by  Sylvia  M.  Romano  against  the 
W.  S.  Dulmage  Motor  Company.  From  Judg- 
ment for  plaintiff,  defendant  api)eals.  Af- 
firmed. 

Roberts  ft  Skeel,  N.  A.  Pearson,  and  Ray 
Dumett,  all  of  Seattle,  for  appellant 

Clem  J.  Whlttemore,  of  Seattle,  for  re- 
spondont 

MITCHELL,  J.  The  automobile  collision 
out  of  which  this  action  arose  occurred  at 
the  intersection  of  John  street  and  Tenth 
avenue  in  Seattle.  The  streets  cross  at  right 
angles,  John  Street  running  east  and  west. 
The  plaintiff  driving  her  car  traveled  west 
on  John  street,  while  the  defendant's  car 
driven  by  an  employee  traveled  north  «q 
Tenth  avenue.  Each  drove  near  the  curb 
on  the  right-hand  side  of  the  street  trav- 
eled. In  their  pleadings  each  charged  that 
the  accident  was  due  to  the  negligence  of 
the  other.  The  case  was  tried  without  a 
Jury,  and  the  defendant  has  appealed  from 
findings  and  Judgment  in  the  sum  of  $550. 

It  was  found  by  the  trial  court  that  the 
driver  of  appellant's  car  was  negligent  in 
several  respects  and  that  his  negligence  was 
the  cause  of  the  accident.  Tbe  findings  are 
supported  by  a  preponderance  of  the  evi- 
dence. Respondent's  testimony,  in  which  she 
was  corroborated,  was  that  she  was  travel- 
ing 10  to  12  miles  an  hour,  and  further  as 
follows: 

"Q.  Compared  to  your  apeed,  he  was  going 
much  faster?  A.  Yes,  sir;  he  was  going  very 
much  faster  than  I  was." 

The  evidence  shows  that  the  collision  oc- 
curred In  a  thickly  settled  portion  of  the 
city.  John  street  is  24  feet  wide  between 
the  curbs  with  parking  strips  and  sidewalks 
on  each  side,  21  feet  wide.  On  approaching 
the  inter8ecti<Mi  the  respondent  looked  south 
by  a  building  on  the  southeast  corner  of  the 
intersection,  and,  seeing  no  car  coming  from 
that  direction,  she  then  looked  north,  and 
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in  a  moment  of  time  tbe  cars  collided;  that 
of  the  appellant  being  driven  at  a  high  rate 
of  speed. 

Appellant's  driver,  ▼olnble  If  not  reckless 
In  his  testimony,  testified  that  upon  ap- 
proaching the  Intersection  of  the  streets 
when  he  was  at  a  iwlnt  about  10  feet  south 
of  John  street  he  noticed  respondent's  car 
approaching  from  the  east,  on  his  right  He 
first  said  that  at  that  time  her  car  was  from 
80  to  100  feet  from  the  intersection,  at  an- 
other time  he  said  it  was  from  40  to  60  feet 
from  the  Intersection,  and  at  still  another 
time  he  admitted  she  was  about  30  to  35  feet 
east  of  the  intersection.  He  testified,  and 
it  is  not  cMitroverted,  that  he  drove  near  the 
curb  on  the  right-hand  side  of  Tenth  avenue, 
and  that  after  be  saw  the  approaching  car, 
traveling  so  as  to  cross  his  way,  be  neither 
slackened  his  speed  nor  changed  his  course. 
The  fact  that  he  traveled  faster,  or  even  If 
he  traveled  only  as  fast  as  the  other  car, 
which  was  running  on  the  north  side  of  John 
street,  and  the  further  fact  that  the  cars  col- 
lided before  changing  their  courses,  deprives 
him  of  the  slightest  opportunity  to  success- 
fully deny  that  the  two  cars  were  simultane- 
ously approaching  the  crossing. 

Section  46  of  the  Traffic  Code  of  the  City 
of  Seattle  provides: 

"Drivers  when  approBching  street  intersec- 
tions shall  look  out  for  and  give  right  at  way 
to  vehicles  on  their  right,  simultaneonsly  ap- 
proaching a  given  point,  provided,  however,  that 
street  cars  shall  have  the  right  of  way  at  all 
times  at  such' Intersections." 

Had  the  law  been  obeyed  tbe  collision 
would  not  have  happened.  No  conclusion 
can  be  reached  upon  tbe  record  in  this  case 
other  than  that  tbe  violation  of  the  ordi- 
nance by  the  driver  of  appellant's  car  was 
the  cause  of  tbe  accident. 

Affirmed, 

PARKER,  C.  J.,  and  TOLMAN,  BRn>0- 
BS,  and  FULLERTON,  JJ.,  concur. 


(119  Wash.  215) 

VA8ICSK0  V.   KUNDRAK  at  OX. 
(No.  16831.) 

(Supreme   Court  of   Wasbiogton,     March  18, 
1922.) 

1.  Appeal  and  error  <S=>548(r)— Affidavit  not 
considered  In  absence  of  statement  of  facts 
or  bill  of  exceptions. 

Where  the  record  contains  no  statement 
of  facts  nor  bill  of  exceptions,  affidavits  sent 
up  with  the  transcript  cannot  be  considered. 

2.  Judgment  @=>570(6)— Judgment  of  dismiss- 
al of  oonsolldatcd  action  bars  further  pros- 
ecution of  either. 

Where  two  actions  were  consolidated,  and 
the  issues  settled  out   of  court,  a  judgment 
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of  dismissal  with  prejudice  will  bar  the  fur- 
ther prosecution  of  either  action. 

Department  2. 

Appeal  from  Superior  C!ourt,  Pierce  Coun- 
ty ;  Ernest  M.  Card,  Judge 

Action  by  Mary  Vaslcsko,  as  administra- 
trix, against  Mike  Kundrak  and  wife.  EYom 
a  Judgment  dismissing  the  action,  plaintiff 
appeals.    Affirmed. 

H.  W.  Iiueders,  of  Tacoma,  for  appellant. 
Lund  &  Lund,  of  Tacoma,  for  respondents. 

MAIN,  J.  By  this  action  the  plaintiff,  as 
administratrix  of  the  estate  of  Mi<Aael  Vas- 
lcsko, deceased,  seeks  to  recover  the  sum  of 
$600  and  interest  thereon.  When  the  action 
came  on  for  trial,  upon  motion  of  the  defend- 
ants it  was  dismissed,  because  the  questions 
here  at.  issue  had  been  determined  in  another 
action  with  which  this  one  had  been  consol- 
idated. From  tbe  Judgment  of  dismissal  the 
appeal  is  prosecuted.  On  or  about  the  21st 
of  June,  1918,  the  defendants  here,  Mike 
Kundrak  and  wife,  brought  on  action  against 
Mary  Vasicsko  in  her  individual  capacity  for 
the  purpose  of  quieting  title  to  a  certain 
five-acre  tract  of  land  in  Pierce  county,  and 
for  possession  thereof.  This  complaint  was 
answered  by  admissions  and  denials  and  an 
affirmative  defense,  In  which  the  defendant 
alleged,  among  other  things,  that  she  had 
been  regularly  appointed  the  administratrix 
of  the  estate  of  Mary  Vasicsko,  deceased, 
and  asserted  equitable  title  to  the  property 
and  prayed  for  conveyance  either  to  her  as 
administratrix  or  to  her  and  her  minor  chil- 
dren. There  was  also  a  prayer  for  an  ac- 
counting. On  or  about  December  12,  1918. 
the  present  action  was  begun  by  Mary  Vas- 
icsko as  adminlstratrls  of  tbe  estate  of  her 
deceased  husband  seeking  to  recover  as 
above  stated  an.  alleged  balance  due  the  es- 
tate of  $600  and  interest  On  June  10, 1919, 
upon  motion  t)eing  made,  the  court  entered 
an  order  consolidating  the  two  actions.  On 
the  14th  day  of  June,  1919,  an  order  was  en- 
tered reciting  that  the  issues  in  the  consol- 
idated action  had  been  settled  out  of  court 
and  that  the  action  be,  and  was  thereby,  dis- 
missed with  prejudice.  After  this  order  of 
dismissal  was  entered  the  administratrix.  In 
the  action  brought  by  her  for  the  $600  claim- 
ed to  be  due  and  unpaid,  sought  to  bring 
that  action  on  for  trial,  and  upon  motion  of 
the  defendants  it  was  dismissed,  on  the 
ground  that  all  matters  and  things  involved 
in  the  action  bad  been  determined  and  dis- 
posed of  when  the  order  of  dismissal  was 
entered  in  the  consolidated  action.  The  con- 
trolling question  in  the  case  is  whether  the 
dismissal  in  the  conscdidated  action  bars  the 
right  of  tbe  appellant  to  further  prosecute 
the  present  action  after  it  bad  been  consol- 
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idatcd  Tvlth  another  action  and  the  Judgment 
of  dismissal  entered. 

[1 , 2]  No  statement  of  facts  or  bill  of  ex- 
ceptions has  been  brougtit  to  thUi  conrt 
There  are  in  the  clerk's  transcript  certain 
affidavits,  but  It  has  been  many  times  held 
that  such  affidavits  cannot  be  considered  un- 
less they  are  brought  here  by  a  bill  of  ex- 
ceptions or  a  statement  of  facts.  Taking 
the  record  made  in  the  trial  court  of  the  two 
actions,  and  considering  them  as  one  after 
the  order  of  consolidation  was  entered,  there 
can  be  no  question  but  that  the  Judgment  of 
dismissal  in  the  consolidated  action  would 
prevent  the  farther  prosecution  of  either  of 
the  actions.  After  the  two  actions  were  con- 
solidated they  would  be  considered  as  one, 
and  all  the  Issues  involved  in  each  of  the  ac- 
tions would  be  determined  by  the  Judgment 
of  dismissal. 

In  one  action  the  administratrix  was  de- 
fendant in  her  individual  capacity:  In  the 
other  she  was  plaintiff  in  her  capacity  as 
administratrix. 

The  Judgment  will  be  affirmed. 

PARKBR,  a  J.,  and  HOLGOMB,  MACK- 
INTOSH, and  hove;,  JJ.,  concur. 


(11»  Wash.  89!>) 

STATE  ex  rel.  WILSON  et  al.  v.  LINDLEY 
»t  at..  County  Com'rs.    (No.  16810.) 

(Supreme  Conrt  of  Washington.    March  23, 
1922.) 

Mandamus  «S3I68(2)— Burden  on  applicant  to 
establish  claim. 
When  it  is  sought  by  mandamus  to  compel 
the  approval  of  a  bill  for  extra  material  fur- 
nished for  the  construction  of  a  highway,  the 
burden  is  upon  relator  to  estabUsb  the  validity 
of  his  claim. 

Department  2. 

Appeal  from  Superior  Coart,  Columbia 
County ;   Chester  F.  Miller,  Judge. 

Application  for  mandamus  by  the  State, 
en  the  relation  of  H.  L.  Wilson  and  W.  U. 
O'Bourke,  doing  business  as  Wilson  &  O'- 
Bourke,  against  B.  L.  Lindley  and  others, 
County  Commissioners  of  Columbia  County. 
From  a  judgment  for  defendants  relators  ap- 
peal.   Affirmed. 

W.  6.  Coleman  and  John  O.  Hursi>ool,  both 
of  Walla  Walla,  for  appellants. 
A.  F.  Appleton,  of  Dayton,  for  respondenta 

FEB  CUBIAM.  The  appellants  sought  by 
mandamns  to  compel  the  county  commission- 
ers of  Ck>lumbla  county  to  approve  a  bill  for 
extra  work  performed  by  them  in  the  con- 
struction of  a  certain  portion  of  the  Inland 
Empire  Highway,  In  order  that  it  might  be 


paid  by  the  state  auditor  out  of  the  perma- 
nent highway  fund.  The  allegation  of  their 
complaint  is  that  they  were  required  to  de- 
liver 2,547  cubic  yards  of  crashed  rock,  be- 
ing 472  cubic  yards  more  than  was  called  for 
by  the  contract    The  trial  court  found : 

"That  no  strict  and  accurate  measurement 
of  all  crushed  rock  was  kept  by  the  plaintiffs 
using  the  proper  gauge  therefor  at  the  bunk- 
ers; that  said  plaintilTs  were  not  called  upon 
nor  did  they  actually  furnish  472  cubic  yards, 
extra  of  crushed  rock  for  such  highway  or  any 
crushed  rock  which  they  were  not  required  to 
furnish  under  said  contract;  that  they  did  not 
furnish  any  crushed  rock  for  said  highway  for 
which  they  have  not  been  paid  under  the  terms 
of  said  contract." 

Our  conduslon  from  the  testimony  Is  that 
it  confirms  this  finding.  The  appellants 
failed  to  introduce  suttlcient  evidence  sub- 
stantiating their  claim,  and,  not  sustaining 
the  burden  of  proof  the  law  imposed  upon 
them,  they  are  not  entitled  to  the  relief  they 
seek. 

Affirmed. 


(11»  Wash.  232) 

JOHN  B.  STEVENS  &  CO.  V.  PRATT  et  al. 
(No.  1 6982.) 

(Supreme  Court  of  Washington.    March  18, 
1922.) 

Landlord  and  tenant  <ss»l95(l)— Tenant  may 
abandon  without  liability  premises  becoming 
unfit,  lessor  breaching  covenant-  to  repair. 

Where  the  leased  premises  became  unfit 
for  the  purpose  intended,  and  the  lessor  breach- 
es his  covenant  to  repair,  the  lessee  may  aban- 
don the  premises  without  liability  for  rent 

Department  1. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty;  Ernest  M.  Card,  Judge. 

Action  by  John  B.  Stevens  ft  Co.  against  C. 
A.  Pratt  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

E.  D.  Hodge,  of  Tacoma,  for  appellant 
W.  H.  Pratt,  of  Tacoma,  for  respondents. 

MITCHELL,  J.  John  B.  Stevens  &  Co.,  a 
corporation,  the  owner,  by  a  written  contract 
with  C.  A.  Pratt  let  "all  of  the  two  north 
sections  of  those  certain  warehouses,  docks 
and  wharves  located  on  lots  105-110  in  the 
N.  P.  By.  Co.'s  plat  A  of  Tacoma  tidelands, 
Tacoma,  Washington,"  for  a  period  of  three 
years  commencing  on  January  15,  1920.  It 
was  stated  in  the  lease  that  the  premises 
were  let  "for  general  warehouse  and  dockage 
purposes."  Among  other  things  the  lease 
provided: 

"The  lessor  further  covenants  that  it  will 
keep  the  premises  in  its  present  state  of  repair, 
or  as  may  be  required  by  federal,  state  and  mu- 
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nicipal  autboritleB,  ea  acalnst  reaaonable  v«ar, 
naage  and  damage  by  the  elements." 

And  also: 

"The  lesiiee  herein  accepts  the  said  premises 
above  mentioned  with  full  knowledge  of  their 
present  location,  state  of  repair  and  surround- 
ings." 

The  lease  was  almost  Immediately  assigned 
to  a  copartnership,  with  the  knowledge  and 
consent  of  the  lessor,  who  thereafter  receiv- 
ed from  the  occupants  the  monthly  rentals 
provided  for  in  the  lease. 

Pursuant  to  written  notice  theretofore  giv- 
en, and  claiming  that  the  premises  had  be- 
come unsafe  and  unfit  to  be  used  for  dock 
purposes,  notwithstanding  oral  and  written 
demands  for  needed  repairs,  the  tenants  aban- 
doned the  premises  on  April  14,  1021,  and 
this  action  was  brought  to  recover  the  rent 
due  for  the  month  commencing  April  15, 
1021.  The  trial  without  a  Jury  resulted  in 
favor  of  the  tenant,  from  which  the  lessor 
has  appealed. 

The  trial  court  found  that  the  lessor  failed, 
neglected,  and  refused  to  keep  the  docks, 
wharves,  and  warehouses  In  the  state  of  re- 
pair required  by  the  lease,  failed  to  keep 
them  in  the  state  of  repair  required  by  the 
munloiixU  authorities,  and  permitted  the 
docks,  wharves,  and  warehouses  to  deteri- 
orate to  such  an  extent  that  they  became 
unsafe  for  use  for  dockage  and  warehouse 
purposes,  and  became  dangerous  and  unsafe 
for  workmen  using  the  same.  It  was  further 
found  that  steamboat  companies  and  per- 
sons owning  and  operating  vessels  landing  at 
the  wharves  refused  to  longer  allow  them  to 
land  there,  and  refused  to  do  business  with 
the  respondents  because  of  the  unsafe  condi- 
tion of  the  wharves ;  that  the  respondents  on 
February  21,  1021,  notified  the  appellant  of 
the  unsafe  and  defective  condition  ot  the 
premises,  and  requested  that  they  be  suit- 
ably repaired,  but  that  appellant  failed  and 
refused  to  make  any  repairs,  and  by  reason 
thereof  respondents  were  compelled  to,  and 
did,  vacate  the  premises.  The  record  makes 
it  pretty  clear  that  the  defense  asserted  and 
covered  by  the  findings  has  been  established 
by  a  preponderance  of  the  evidence. 

The  case  is  not  one  where  a  tenant  re- 
mains in  possession  and  seeks  to  avoid  the 
payment  of  rent  or  any  part  of  It  because 
tiie  landlord  has  failed  to  uphold  the  prem- 


ises according  to  his  obligation,  but  It  Is  a 
case  in  which  a  tenant  Is  defending  against 
a  claim  for  rent  for  a  period  of  time  occur- 
ring after  he  has  been  compelled  to  vacata 
the  premises  because  of  their  unsafe  and 
unfit  condition  occasioned  by  the  failure  of 
the  landlord  to  comply  with  his  obligation  to 
repair. 

It  is  to  be  deduced  with  reasonable  certain- 
ty from  the  authorities  that,  when  the  mag- 
nitude of  the  violation  of  the  covenant  to 
repair  on  the  part  of  the  landlord  reaches 
the  point  where  the  premises  are  no  longer 
fit  for  the  purposes  intended,  such  conduct 
on  the  part  of  the  landlord  operates  to  impair 
the  consideration  for  the  lease,  and  also 
to  breach  the  implied  covenant  for  the  quiet 
enjoyment  of  the  promises,  and  has'  the  re- 
sultant effect  of  releasing  the  tenant  from 
any  further  liability  to  pay  rent,  provided  be 
abandons  the  premises  to  the  lessor.  Such 
is  the  right  and  reason  of  the  matter. 

Indeed,  bearing  in  mind  the  fact  that  the 
appellant  did  covenant  to  make  repairs,  it  Is 
argued,  and  authorities  are  dted  on  behalf  of 
the  appellant,  that: 

"Failure  of  the  appellant  to  keep  the  prem- 
ises in  repair  would  not  entitle  the  respondent 
to  vacate  the  premises  and  declare  the  lease 
void -unless  the  premises  were  thereby  rendered 
so  untenantable  as  to  amount  to  a  constructive 
eviction,  the  remedy  of  respondents  being  a 
claim  for  damages  for  breach  of  covenant  or  to 
make  the  repairs  and  charge  the  same  against 
the  rent" 

One  of  the  antborlties  dted  by  the  appel- 
lant, 16  R.  G.  L.  p.  602,  I  178,  states  the 
rule' as  follows: 

"Where,  however,  a  landlord  has  covenanted 
or  is  under  obligation  to  repair,  and  by  reason 
of  his  failure  to  do  so  the  premises  have  be- 
come untenantable,  this  may,  it  seems,  accord- 
ing to  the  better  rule  io  this  country,  consti- 
tute a  constructive  eviction  justifying  the  ten- 
ant in  abandoning  the  premises." 

A  number  of  cases  are  furnislied  in  sup- 
port of  the  text,  including  Ann.  Cas.  lOJOB, 
p.  124,  which  has  an  extensive  note  and  list 
of  cases  on  the  subject.  This  case,  fulling 
within  the  rule,  was,  in  our  opinion,  correct- 
ly decided  by  the  trial  court. 

Affirmed. 

PARKER.  C.  J.,  and  BRIDOES,  PDLLE^ 
TON,  and  TOLMAN,  JJ..  concur. 
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(U9  Wash.  700)  | 

NORRIS  SAFE  &  LOCK  CO.  V.  FARMERS^ 
&  MERCHANTS'  BANK.    (No.  16979.) 

(Snpreme    Court   of   Washington.    Ifarcb   28, 
1922.) 

Appeal  and  error  «=3lOI2(l)— Findings  of  faet 
not  disturbed  where  evidence  doeo  not  pre- 
ponderate against  them. 
Where  the  record  on  appeal  presents  only 
a  question  of  fact  determined  adrersely  to  ap- 
pellant, the  decision  will  be  affirmed;  the  evi- 
dence not  preponderating  against  the  conclu- 
sion of  the  trial  judge. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Joseph  B.  Llndsley,  Judge. 

Action  by  the  Norrls  Safe  &  Lock  Com- 
pany against  the  Farmers'  &  Meichants' 
Bank.  Judgment  for  plaintilF,  and  defendant 
appeals.    Affirmed. 

E.  Bagene  Daris  and  B.  O.  Mosby,  both  of 
Spokane,  for  appellant 
W.  W.  Clark,  of  Spokane,  for  respondent. 

PER  CURIAM.  This  was  an  action  to  re- 
cover the  value  of  a  safe  door,  which  was 
defended  on  the  ground  that  the  purchase  by 
the  appellant  was  induced  by  the  respond- 
ent's fraudulent  misrepreseatations. 

The  reoord  presents  only  a  question  of  tact, 
which  was  determined  by  the  trial  court  ad- 
versely to  the  appellant,  which  decision  we 
affirm  for  the  reason  that  the  evidence  does 
not  preponderate  against  the  conclusion  of 
the  trial  Judge. 


(lis  Wash.  270) 

ESTES  St  al.  V.  BABCOCK  et  aL 
(Now   16779.) 

(Supreme   Court  of  Washington.     March  23, 
1022.) 

1.  Appeal  and  error  ®=> 1 002— Where  evldenoe 
Is  conflicting,  the  questions  are  for  Jury. 

In  an  action  for  personal  injuries,  where 
the  evidence  as  to  excessive  speed  and  the 
giving  of  warning  signals  was  conflicting,  a  ver- 
dict for  plaintiff  will  not  be  disturbed  on  ap- 
peal. 

2.  Munioipal  eorporatlons  «=>l  1 1  (I)  — Ordi- 
nance forbidding  careless  operation  of  ve> 
liioiss,  held  not  Invalid  for  uncertainty. 

An  ordinance  providing  that  no  person 
shall  drive  or  operate  any  vehicle  other  than 
in  a  careful  and  prudent  manner,  so  as  not  to 
collide  with  or  strike  against  any  other  object, 
held  not  invalid  as  being  uncertain. 

3.  Trial  4=9292(20)  Submission  of  issue  of 
mental  anguish,  not  sustained  by  evidence, 
held  error. 

In  an  action  for  personal  injuries,  where 
there  was  nothing  to  show  that  plaintiff  suf- 
fered mental  anguish  on  account  of  the  injury 


complained  of,  AeU  error  t»  enbmit  the  issue 
to  tJie  jury. 

4.  Eviilsnae  «s>555— Pliysieian's  testimony  as 
to  patlenfs  statement  of  Injuries  upon  which 
opinion  is  based  admissible. 
Testimony  by  a  physician  as  to  statements 
made  by  an  injured  person  upon  which  he  based 
his  opinion  concerning  her  condition  was  ad- 
missible as  an  aid  in  determining  the  weight  to 
be  given  to  the  opinion,  but  not  as  evidence 
tending  to  prove  her  actual  condition  at  the 
time. 

Department  1. 

Appeal  from  Superior  Ctonrt,  King  County ; 
John  S.  Jurey,  Judge. 

Action  by  Gertrude  Estes  and  another 
against  Frank  W.  Babcock  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Carkeek,  McDonald,  Harris  &  Corj'ell, 
Stanley  J.  Paddoo,  Walter  F.  Meier,  Nelson 
T.  Hartson,  and  Frank  &  Griffith,  all  of 
Seattle,  for  appellants. 

Ryan  &  Desmond,  of  Seattle,  for  reqtond- 
ents. 

TOLMAN,  J.  On  October  31, 1919,  respond- 
ents were  passengers  in  a  free  automobile 
bus  operated  by  appellants  Babcock  and 
Ryan,  on  their  way  from  the  Union  Station 
to  the  Hotel  Arlington  in  the  city  of  Seattle. 
The  hotel  is,  or  was,  situated  on  the  west 
side  of  First  avenue,  about  60  feet  south  of 
its  intersection  with  University  street  The 
bus  on'  which  respondents  were  ridipg,  in 
order  to  reach  the  hotel,  proceeded  northerly 
up  the  east  side  of  First  avenue,  past  the 
hotel,  and,  when  the  proper  point  In  the 
street  intersection  was  reached,  the  driver 
started  to  make  the  turn  across  tlie  double 
line  of  street  car  tracks  occupying  the  center 
of  First  avenue,  so  as  to  continue  his  course 
to  the  hotel  entrance.  When  the  turn  had  been 
partially  completed,  and  the  bus  was  headed 
well  towards  the  south,  though  still  on  the 
westerly  car  track,  a  street  car  approaching 
from  the  north  struck  the  rear  of  the  bus, 
the  force  of  the  impact  throwing  Mrs.  Estes 
from  her  seat  and  causing  the  injuries  of 
which  she  complains.  The  action  was  tried 
to  a  Jury,  which  found  a  verdict  against  all 
of  the  defendants  for  $3,000,  and  from  a 
Judgment  on  the  verdict  they  have  appealed. 

The  complaint  charges  negligence  on  the 
part  of  appellants  Babcock  and  Ryan  in  the 
following  particulars:  (1)  that  the  bus  was 
driven  at  an  excessive  and  unlawful  rate  of 
speed ;  (2)  that  the  attempt  to  turn  the  bus 
was  made  between  street  intersections  in- 
stead of  at  an  intersection  (but  no  evidence 
was  offered  in  support  of  this  allegation); 

(3)  that  the  driver  failed  to  sound  a  warn- 
ing signal  before  attempting  to  turn;    and 

(4)  that  he  so  operated  the  bus  as  to  cause 
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U  to  collide  wltti  tb«  street  car  la  ylolatloa 

of  the  terms  of  the  traffic  ordinance. 

The  city  is  alleged  to  liaye  been  negligent 
in  (1)  operating  the  street  car  at  an  nnlaw- 
fnl  rate  of  speed;  (2)  employing  an  incom- 
petent operator;    (8)  that  the  instrumental- 


IwoTlde  a  proper  standard,  and  are  capable 
of  being  enforced. 

[3]  Error  is  assigned  upon  the  instruction 
which  permitted  the  Jury  to  assess  damages 
for  mental  anguish.  We  find  nothing  in  the 
record  which  Justifies  such  an  instruction. 


ities  intended  to  control  the  speed  of  and  and  no  evidence  that  Mrs  Estes  suffered  any 
stop  the  car  were  defective;  and  (4)  that  mental  anguish  or  anything  other  than  the 
the  motorman  failed  to  sound  any  warning  pain  and  incapacity  naturally  incident  to 
signal  of  his  approach,  or  check  the  speed  such  injuries  as  she  complains  of.  We  are 
of  the  car  when  the  danger  of  a  collision  be- 1  satisfied  with  the  rule  laid  down  in  Bennett 
came  apparent.  j  v.  O.  W   R.  &  IJ.  Co.,  88  Wash.  64,  145  Pac. 

[i]    Appellants  appeared  both  below  and ;  62,  and  hence  must  bold  that  the  learned 
here  by  different  counsel,  and  on  behalf  of  |  trial  court  was  in  error  in  giving  this  iustruc- 
appellants   Babcock   and   Ryan   it   is   urged  |  tion. 
that  their  challenge  to  the  sufiiciency  of  the       [4]  It  is  further  urged  that  the  court  erred 


evidence  should  have  been  sustained ;  but, 
as  we  read  the  record,  there  was  some  evi 
dence  in  the  case  from  which  the  Jury  could 
find  a  verdict  against  either  or  both  of  the 


in  i>ermittmg  a  physician  called  as  an  expert 
witiless  to  testify  as  to  statements  made  to 
him  by  Mrs.  Estes  regarding  her  condition, 
upon  which  he  based  his  opinion.    Such  evl- 


appellants.  Ui)on  the  question  of  excessive  |  dence  is  admissible  for  the  purpose  of  afford- 
speed  and  the  giving  of  warning  signals,  for  \  ing  the  Jury  some  means  of  determining  the 
instance,  the  evidence  was  conflicting,  and  I  weight  to  be  given  to  the  opinion  of  the 
there  were  questions,  therefore,  for  the  Jury,  i  physician,  but  not  as  evidence  tending  to 
[2]  It  is  next  urged  that  the  trial  court  I  prove  the  actual  condition  of  the  patient  at 
erred  in  admitting  In  evidence  section  W  of  I  the  time.  This,  we  think,  is  the  general 
Ordinance  No.  39720,  and  in  instructing  the   rule.    Barber  v.  Merrlman,  11  Allen  (Mass.) 


Jury  thereon,  because  it  is  contended  that 
that  part  of  the  ordinance  referred  to  is  void 
for  uncertainty.    The  ordinance  reads: 

"No  person  shall  ride  or  drive  any  horse,  nor 
drive  or  operate  any  vehicle  in  any  other  than 
a  careful  and  prudent  manner,  nor  at  a  greater 
speed  than  is  reasonable  or  proper,  having  due 
regard  to  the  traffic  and  use  of  the  street 
by  others;  nor  so  as  to  endanger  the  life,  limb 
or  property  of  any  person,  nor  so  as  to  collide 
with  any  animal  or  vehicle  or  street  car  or 
strike  against  any  person  or  property." 

And  the  court  instructed  thereon  as  fol- 
lows: 

"It  is  the  positive  law  of  this  state  that  no 
person  driving  or  operating  any  vehicle  shall 
drive  or  operate  the  same  in  any  other  than  a 
careful  and  prudent  manner,  nor  at  any  greater 
speed  than  is  reasonable  or  proper,  having  due 
regard  to  the  trafBc  and  use  of  the  street  by 
others,  or  so  as  to  endanger  the  life  and  limb 
of  any  person,  nor  so  as  to  collide  with  any 
animal  or  vehicle  or  street  car  or  strike  against 
any  person  or  property." 

It  is  contended  that  under  this  ordinance 
and  this  instruction  the  Jury  might  find  one 
of  the  parties  to  this  action  to  be  wholly 
without  blame,  and  yet  feel  bound  to  bring 
in  a  verdict  against  him.  While  the  language 
of  the  latter  part  of  the  section  is  open  to 
criticism,  yet  we  think  its  meaning  so  ap- 
parent that  none  can  be  misled,  and,  when 
read  as  a  whole,  it  cannot  be  considered  to 
mean  other  than  that  one  must  drive  or  oper- 
ate bis  vehicle  in  a  careful  and  prudent  man- 
ner and  so  as  not  to  cause  it  to  collide  with 
or  strike  against  any  other  object.  When  so 
read  its  provisions  are  certain,  reasonable. 


322;  Shenandoah  VaUey  L.  &  T.  Co.  v.  Mur- 
ray, 120  Va.  563,  91  S.  B.  745;  Acme  Cement 
Plaster  Co.  v.  Westman,  20  Wyo.  143,  122 
Pac.  93. 

Because  of  the  erroneous  submission  of 
the  question  of  mental  anguish,  the  Judgment 
is  reversed,  and  the  pase  remanded  for  a  new 
trial. 

PARKER,  C.  J.,  and  FULLERTON, 
MITCHBLLt  and  BRIDGES,  JJ.,  concur. 


(U9  Wash.  329) 

KBACKE  V.  COHEN  et  al.     (No.  17063.) 

(Supreme   Court  of  Washington.     March  28, 
1922.) 

t.  Appeal  and  error  <S=>795(2),  1127— Appeal 
not  dismissed  for  absence  of  exceptions  and 
failure  to  flie  bill  of  exceptions  or  statement 
ef  facts. 

Motion  to  dismiss  appeal,  for  affirmance 
and  judgment  against  sureties  on  appeal  and 
supersedeas  bonds,  on  the  ground  that  appel- 
lant bad  taken  no  exceptions  to  the  findings 
of  fact  or  conclusions  of  law  in  a  law  case  tried 
by  the  court,  and  that  no  bill  of  exceptions  or 
statement  of  facts  had  been  duly  filed  would  be 
denied,  respondent's  short  record  not  showing 
that  appellant  had  not  moved  against  or  de- 
murred to  the  pleadings  of  respondent  or  that 
the  appellant  would  not  contend  that  the 
judgment  was  not  supported  by  the  findings, 
in  either  of  which  cases  the  Supreme  Court 
could  review  without  exceptions  or  statement 
of  facts. 
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2.  Appaal    and    orrer    «=380l  (4)— Mariti    lot 
•xamlned  on  notion  to  dUaiM. 
On  motion  to  dismias  tbe  Sapremo  Court 
-will  not  •zamiDe  into  tho  monts. 

Department  1. 

Apiieal  from  Superior  Court,  King  coon^; 
Austin  E.  Griffith.  Judge. 

Action  by  L.  Kraclce  against  Blictiael  Cohen 
and  others.  From  Judgment  for  plaintiff,  de- 
fendants appeal.  On  motion  to  dismiss  ai>- 
peuL    Motion  denied. 

James  U.  Chambers,  of  Seattle,  for  re- 
spondent. 

BRIDGES,  J.  [1.2]  The  respondent  has 
moved  to  diuniss  this  api)eal,  for  affirmance 
of  the  JudgmuMt,  and  for  Judgment  against 
the  sureties  un  the  appeal  and  supersedeas 
bonds.  The  grounds  of  the  motion  are  that 
the  aiipeliaut  bus  taken  no  exceptions  to  the 
findings  of  fact  or  conclusions  of  law  in  a 
law  case  tried  by  tbe  court  without  a  Jury, 
and  that  no  bill  of  exceptions  or  statement 
of  facts  has  been  filed  with  the  lower  court 
within  90  days  from  the  date  of  the  entry 
of  '  ttie  Judgment.  Tbe  respondent  has 
brought  here  a  short  record  which  shows, 
among  other  things,  that  on  October  17,  1921, 
the  court,  after  having  made  its  findings  and 
conclusions,  entered  a  Judgment  in  favor  of 
tbe  resiiondent,  and  that<on  January  4,  1922, 
appellants  served  and  filed  their  notice  of 
appeal,  and  on  January  7  filed  their  appeal 
and  Buperse<leas  bond. 

The  mutiuu  must  be  denied.  In  tbe  first 
place,  tlie  clerk's  certificate  to  the  transcript 
is  that  it  contains  such  portions  of  the  rec- 
ords and  tiles  us  he  has  been  directed  by 
tbe  re.siMiudent  to  transmit  to  this  court. 
Ji'or  ail  that  up|)ear8,  it  may  lie  tliat  the  ap- 
pellant bus  moved  against  or  demurred  to 
the  complaint  or  other  pleadings  of  the  re- 
spondent. If  so,  we  would  be  required  to 
review  the  actions  of  tbe  trial  court  on  them, 
even  tbuuKh  there  are  no  exceptions  to  tiie 
findings  uiid  cuudu-sions  and  no  statement 
of  facts.  Again,  it  may  be  that  the  appellant 
will  contend  that  tbe  Judgment  is  not  sup- 
ported b.v  tbe  findings  and  so  we  can  review 
that  question  without  either  a  statement  of 
facts  or  exceiitious  to  the  findings  of  tbe 
court.  Uut  such  a  review  would  require  us 
to  examine  into  the  merits  of  the  case — a 
thing  we  will  never  do  on  a  motion  to  dis- 
miss. Some  expressions  may  be  found  in 
our  cases  which  at  first  glance  may  seem  to 
indicate  that  we  will  examine  into  certain 
merits  to  determine  whether  a  motion  to  dis- 
miss will  be  granted.  But  we  believe  that 
all  such  expressions  will  be  found  In  cases 
where  the  motion  and  the  merits  have  been 
presented  together.     Hatch  v.  Hover-Schif- 


fcier  Co.,  101  Wash.  551,  1T2  Pat  817,  to  a 
case  of  this  kind. 
The  motion  is  denied. 

PARKER.  O.  J.,  and  FULLERTON,  Mill- 
CHELLs  and  TOLBIAM,  JJ.,  concur. 


(119  Wasb.  ») 

LAKE  UNION  REALTY  CO.  V.  WOOL- 
FIELD  at  aL     (No.  16482.) 

(Supreme  Conrt  tl  Washington.     March  28k 
1822.) 

1.  Landlord  and  tenant  «=>76(3)— Lessor  by 
acceptance  of  checks  signed  by  manager  of 
store  did  not  reoogoize  manager  as  subiessee. 

Lessor  by  acceptance  of  checks  signed  by 
manager  of  store  in  manager's  name,  the  man- 
ager, occupying  tbe  premises  claiming  to  have 
purchased  from  lessee,  did  not  recognize  the 
;  manager  as  tenant  under  the  lease  precluding 
I  subletting  without  lessor's  consent,  where  re- 
I  ceipts  given  for  rent  specified  that  rent  was  re- 
;ceived  from  the  lessee. 

2.  Landlord  and  tenant  «=>290(l)  —  Owner 
bold  entitled  to  sue  for  unlawfnl  detainer 
against  person  wlio  took  possession  without 
owner's  permission  and  refused  to  pay  rent. 

If  occupant  of  premises  who  took  posses- 
sion without  the  permission  of  the  owners  and 
without  color  of  title  became  a  tenant  by  vir- 
tue of  owner's  demand  for  payment  of  rent,  his 
refusol  to  pay  tbe  rent  demanded  entitled  the 
owner  to  bring  an  action  for  unlawful  detainer. 

3.  Forcible  entry  and  detainer  €=»I5( I)— Own- 
er could  maintain  action  for  unlawful  de« 
tainer  against  person  who  took  possession 
without  owner's  permission  and  without  col- 
or of  title. 

Under  Rem.  Code  1915.  1 812.  subd.  6,  own- 
er could  maintain  action  for  unlawful  detainer 
against  a  person  who  went  into  possession 
without  permission  of  the  owner  and  without 
color  of  title,  though  no  tenancy  arose. 

4.  Forcible  entry  and  dotalner  ®=»l  I  (2)— No- 
tice to  person  In  possession  without  permis- 
sion or  color  of  title  held  sufficient. 

Notice  from  owner  requiring  person  who 
bad  entered  into  possession  without  permission 
of  owner  and  without  color  of  title  to  pay  rent 
within  three  da.vs.  or  in  the  alternative  to  sur- 
render the  premises,  held  sufficient  as  a  con- 
dition to  commencement  of  unlawful  detainer 
proceeding,  under  Item.  Code  1015,  |  812, 
subd.  8. 

Department  2. 

Api>eal  from  Superior  (3ourt,  King  Coaa- 
ty;  A.  W.  Frater,  Judge. 

Action  by  the  Lake  Union  Realty  Compa- 
ny, a  corporation,  against  N.  H.  Woolfield 
and  J.  B.  Newton.  Judgment  for  plaintiff, 
and  last-named  defendant  appeals.    Affirmed. 
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Philip  Tworoger,  of  Seattle,  for  appellant 
iHi&dln  &  Barto,  of  Seattle,  for  respond- 

MAIN,  J.  This  was  an  action  for  unlaw- 
ful detainer.  The  trial  resulted  in  findings 
of  fact,  conclusions  of  law  sustaining  the 
right  to  maintain  the  action,  and  Judgment 
was  entered  in  the  sum  of  $1,800.  From 
this  Judgment  the  defendant  3.  B.  Newton 
appeals. 

The  facts  as  found  by  the  trial  court  and 
which  are  supported  by  the  testimony  are 
in  substance  as  follows:  The  respondent. 
Lake  Union  Realty  Ciompany,  a  corporation, 
was  the  owner  of  a  building  located  at  the 
northeast  comer  of  Second  Avenue  South 
and  Washington  street  in  the  city  of  Seattle. 
On  May  28,  1918,  respondent  leased  to  one 
N.  H.  Woolfleld  one  of  the  storerooms  in  the 
building.  This  lease  was  for  a  period  of  two 
years,  which  was  to  commence  on  the  1st 
day  of  January,  1919,  and  end  on  the  1st 
day  of  January,  1921.  Prior  to  the  1st  day 
of  July,  1920,  the  tenancy  under  the  lease 
was  terminated  by  agreement  between  the 
respondent  and  Woolfleld.  The  lease  provid- 
ed for  a  rental  of  $200  per  month.  Prior  to 
the  1st  day  of  July,  1920,  the  appellant,  J. 
B.  Newton,  had  managed  for  Woolfleld  the 
business  conducted  on  the  premises.  Newton 
claimed  to  have  been  a  partner  with  Wool- 
fleld ill  the  enterprise  and  prior  to  the  1st 
of  Jnly,  1920,  to  have  purchased  the  business. 
The  trial  court  found  on  this  matter  that 
the  appellant  had  no  right,  title,  or  interest 
In  the  lease  and  that  on  July  1,  1920,  with- 
out permission  of  the  respondent  and  with- 
out having  any  color  of  title  thereto,  he  en- 
tered the  premises.  On  the  2d  day  of  July, 
1920,  the  appellant,  was  served  with  a  notice 
in  writing  requiring  in  the  alternative  the 
payment  of  rent  or  surrender  of  detained 
premises. 

[1-3]  Hie  first  question  to  be  determined 
is:  What  was  the  relation  of  the  appellant 
to  the  respondent  on  the  1st  day  of  July, 
1920.  The  lease  which  had  been  made  to 
Woolfleld  had  been  terminated  by  agreement. 
The  appellant  was  not  a  party  to  the  lease 
and  had  no  Interest  therein.  He  had  conduct- 
ed the  business  as  a  manager  for  Woolfleld. 
When  the  lease  expired  on  July  1,  under  the 
the  agreement  the  appellant  continued  In 
possession,  not  as  manager  of  Woolfleld,  but 
asserting  a  right  individual  to  himself.  The 
lease  between  the  respondent  and  Woolfleld 
contained  a  provision  against  subletting 
without  consent  and  the  appellant  had  no 
rights  under  this  lease.  During  the  time 
that  he  was  manager  for  Woolfleld,  he  paid 
the  rent  with  thecks  signed  by  himself  ap- 
parently out  of  the  proceeds  of  the  business. 
The  receipts,  however,  which  were  given  for 
the  rent,  all  speclfled  that  it  was  received 
from  Woolfleld.    Under  the  facts  there  was 


no  recognition 'by  the  respond^it  of  the  ap- 
pellant as  tenant  under  the  lease.  The  ap- 
pellant, in  assuming  possession  on  July  1, 
1920,  did  so  without  permission  of  the  re- 
spondent and  without  having  any  color  of 
title  thereto.  If  the  tenancy  existed,  it  was 
one  that  arose  by  implication  from  the  fact 
that  the  respondent  served  the  notice  de- 
manding the  payment  of  rent  in  the  sum  of 
$450,  or  that  the  premises  be  vacated.  Con- 
ceding that  the  tenancy  thus  arose  by  impli- 
cation, the  respondent  would  have  the  right 
to  maintain  the  action,  since  the  rent  demand 
was  not  paid.  JOn  the  other  hand,  if  no  ten- 
ancy arose,  the  respondent  had  a  right  to 
maintain  the  action  imder  subdivision  6  of 
section  812,  Remington's  1915  Code.  This 
question  is  settled  in  Williamson  v.  Hallett, 
108  Wash.  176,  182  fac.  940,  where  it  Is  said: 

"So  here,  as  found  by  the  trial  court  and 
established  by  the  testimony,  as  we  read  it, 
although  appellant  entered  without  the  knowl- 
edge or  express  permission  of  respondents,  yet 
they  immediately  gave  their  permission  by  de- 
manding the  rent;  and  the  notice  to  quit  or 
pay  rent  in  itself  shows  permission  on  their 
part  While  we  are  convinced  that,  from  the 
facts  shown,  the  law  will  imply  a  tenancy  and 
an  agreement  to  pay  rent,  yet  if  there  was 
no  permission,  the  Legislatare  has  put  the 
question  at  rest  in  this  state  by  statute. 
Rem.  Code,  t  8806,  which  reads: 

"  'Whenever  any  person  obtains  possession 
of  premises  withoat  the  consent  of  the  owner 
or  other  person  having  the  right  to  give  said 
possession,  he  shall  be  deemed  a  tenant  by 
sufferance  merely,  and  shall  be  liable  to  pay 
reasonable  rent  for  the  actual  time  he  occupied 
the  premises,  and  shall  forthwith  on  demand 
surrender  his  said  possession  to  the  owner  or 
person  who  had  the  right  of  possession  before 
said  entry,  and  all  his  right  to  possession  of 
said  premises  shall  terminate  immediately  upon 
said  demand.' " 

[4]  The  appellant  argues  that  before  the 
action  can  he  maintained  it  is  necessary  that 
the  conventional  relation  of  landlord  and 
t^iant  shall  exist  between  the  parties  and 
cites  the  case  of  Meyer  v.  Beyer,  43  Wash. 
368,  86  Pac:  661.  That  case,  however,  was 
begun  before  the  passage  of  subdivision  6  of 
section  812,  Remington's  Code.  In  the  later 
case  of  Columbia  &  Puget  Sound  Railroad 
Co.  V.  Moss.  44  Wash.  589,  87  Pac.  951,  and 
Paclflc  Mutual  Life  Insurance  Co.  of  Cali- 
fornia V.  Munson  (Wash.)  196  Paa  633,  It  is 
pointed  out  that  under  subdivision  6  one  who 
enters  upon  the  land  of  another  without  per- 
mission and  without  color  of  title  is  within 
purview  of  the  statute  notwithstanding  the 
conventional  relation  of  landlord  and  tenant 
did  not  exist.  The  appellant  objects  to  the 
notice  which  was  given  which  required  the 
payment  of  the  rent  within  three  days,  or,  in 
the  alternative,  the  surrender  of  the  prem- 
ises. Subdivision  3  pf  section  812  spedfles' 
the  kind  of  a  notice  to  be  given  as  one  in 
writing  requiring  in  the  alternative  the  pay- 
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ment  of  rent  or  the  ninender  of  the  detained 
premises.  Tbe  notice  was  the  one  contem- 
plated by  the  statute  and  was  In  no  manner 
defective.  The  appellant  complains  of  the 
manner  In  which  Woolfleld,  with  the  co-oper- 
ation of  the  respondttit,  attempted  to  sever 
his  connection  with  the  business  and  the 
premises  prior  to  July  1,  1920.  Whatever 
may  be  said  as  to  the  advisability'  of  the 
practice  which  Woolfleld  adopted  for  this 
purpose,  the  matter  has  no  material  bearing 
upon  the  case  as  presented  here.  The  ques- 
tion here  is  between  the  appellant  and  owner 
of  the  property.  The  appellant  claims  a 
right  to  hold  under  lease  which  had  not  been 
assigned  to  blm  and  under  which  he  had  ac- 
quired no  right  by  reason  of  the  acquiescence 
of  the  respondent. 
The  Judgment  will  be  ^rmed. 

PARKER,  C.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  HOVBT,  JJ.,  concur. 


(119  Wash.  263) 

TAYLOR  V.  BASYE.     (No.  16379.) 

(Supreme  C!ourt  of  Washinston.     March  2S> 
1922.) 

1.  Forcible  entry  and  detalaer  «=3l2(2).-Arlil> 
tratlon  award  going  to  right  of  possession 
properly  Interposed  as  defense. 

Unlawful  detamer  is  an  action  for  recovery 
of  poBsession  of  real  property,  and  an  arbi- 
tration award,  which  goes  solely  to  the  right  of 
possession,  may  be  interposed  as  a  defense. 

2.  Arbitration  and  award  ®=>6  —  Validity  of 
award  governed  by  law  of  state  where  made. 

An  award  under  an  agreement  for  arbitra- 
tion, made  in  another  state  concerning  a  lease- 
bold  within  the  state,  is  valid  in  the  state,  if 
valid  where  made,  though  not  in  compliance 
with  the  statutes  of  the  state;  the  subject-mat- 
ter being  a  chattel  interest  concerning  which 
parties  are  free  to  contract  irrespective  of  loca- 
tion. 

Department  2. 

A]n>eal  from  Superior  (Tourt,  Clarke  Coun- 
ty;  Bruce  Blake,  Judg& 

Action  by  J.  A.  Taylor  against  J.  L.  Basye. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

Miller,  Wilkinson  A  Miller,  of  Vancouver, 
for  appellant. 

Frank  H.  Hilton,  of  Portland,  Or.,  for  re- 
spondent 

HOVBY,  J.  Appellant  brought  an  unlaw- 
ful detainer  action  against  the  respondent, 
and  the  trial  court  sustained  a  plea  In  abate- 
ment, discharged  the  Jury,  and  entered  Judg- 
ment for  respondent 

The  controversy  grow6  out  of  a  lease  of  real 


estate  and  a  sale  of  personal  property.  On  No- 
vember 1,  1919,  appellant  leased  about  900 
acres  of  land  to  the  respondent  for  a  term  of 
years  at  an  annual  rental  of  $1,000.  Respond- 
ent paid  the  first  year's  rent  by  giving  $500  in 
cash  and  his  note  for  the  remaining  $500.  At 
the  same  time  appellant  sold  re^oudent  con- 
siderable personal  property,  for  which  the  lat- 
ter paid  $4,(XX)  In  cash.  Within  a  few  months 
after  the  lease  was  made  the  parties  had 
dUUcnlty,  and  at  appellant's  request  they 
went  to  the  city  of  Portland,  Or.,  where  ap- 
pellant resided,  and  there  entered  into  an 
arbitration  agreement  for  the  settlement  of 
all  their  difficulties.  Arbitrators  were  ap- 
pointed and  conducted  a  hearing  and  made 
an  award  in  writing,  by  the  terms  of  which 
appellant  was  to  take  back  certain  of  the 
personal  property,  and  was  to  have  posses- 
sion of  a  new  house  upon  the  premises  on 
April  1,  1920,  and  pay  to  respondent  a  sub- 
stantial sum  in  cash.  Respondent  was  to  bo 
permitted  to  stay  on  the  balance  (rf  the  prem- 
ises until  April  20,  1920,  and  to  retain  pos- 
session without  rental  or  charge  for  a  period 
of  10  days  after  full  payment  had  been  made 
by  appellant  It  appears  from  the  testimony 
that  appellant  so  far  accepted  the  award  as 
to  take  possession  of  the  dwelling  house,  but 
be  refused  to  comply  with  the  other  terms 
of  the  award,  and  bis  present  action  wds 
brought  in  May,  1920. 

[1]  It  Is  first  contended  by  appellant  that 
this  being  an  action  of  unlawful  detainer,  the 
arbitration  award  cannot  be  interposed  as  a 
defense.  Ralph  v.  I^mer,  3  Wash.  401,  28 
Pac.  780:  Phillips  v.  Port  Townsend  Lodge. 
8  Wash.  629,  36  Pac.  476;  Monroe  v.  Stayt 
57  Wash.  692. 107  Pac  517.  80  L.  B.  A.  (N.  S.> 
1102;  Hutchinson  v.  Wilson,  64  Wash.  410, 
103  Pac.  474,  are  cited.  These  are  all  cases 
where  outside  issues  are  sought  to  be  brought 
into  the  case.  This  action  Is  one  for  the  re- 
covery of  the  possession  of  real  property, 
and  n  defense  which  goes  solely  to  the  right 
of  possession  cannot  be  said  to  be  without 
the  issues,  and  in  our  opinion  the  portion  of 
this  award  which  is  material  to  this  issue 
raises  simply  this  question. 

12]  We  come  now  to  consider  the  effect  to 
be  given  to  the  award.  This  court  has  held 
that  an  agreement  for  arbitration  made  in 
this  state  is  without  effect  unless  It  complies 
wih  our  statute.  Dickie  Mfg.  Co.  v.  Sound 
Const  &  Eng.  Co.,  92  Wash.  316,  159  Pac. 
129.  It  is  admitted  that  this  award  is  good 
as  a  common-law  award  and  legal  under  the 
laws  of  the  state  of  Oregon,  where  it  was 
made,  and  it  seems  to  be  sufficient  In  all  re- 
spects to  comply  with  the  laws  of  this  state, 
except  that  it  was  never  made  a  matter  of 
record  nor  Judgment  entered  npon  It  as  our 
laws  prescribe.  The  parties  entering  into  the 
agreement  were  both  in  the  state  of  Oregon. 
The  subject-matter  embraces  a  lease  which 
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under  our  laws  Is  a  cbattel  Interest  (Tibbals 
T.  Iffland,  10  Wash.  451,  39  Pac.  102 ;  Ameri- 
can SaT.  Bank  &  Trust  Go.  t.  Maf  ridge,  60 
Wash.  180,  110  Pac.  1015)  and  certain  other 
personal  property  concerning  which  the  par- 
ties were  free  to  contract  Irrespective  at 
where  it  was  situated. 

It  is  a  familar  principle  that  a  contract 
good  in  the  state  where  It  Is  made  can  be 
enforced  in  another  state,  even  though  It  Is 
not  executed  with  the  formalities  required  In 
the  latter  state  (13  C.  J.  252),  and  this  rule 
has  been  applied  to  agreements  for  arbitra- 
tion. 5  C.  J.  33.  In  tills  case  appellant  has 
accepted  a  part  of  the  award,  but  It  Is  not 
necessary  for  us  to  pass  upon  the  question 
whether  this  In  Itself  would  eetap  him  from 
questioning  the  legality  of  It  It  is  also  un- 
necessary for  us  to  pass  upon  the  effect  to 
be  given  to  the  exception  In  our  statute  of 
controversies  respecting  the  title  to  real  prop- 
erty. The  title  to  the  land  is  not  Involved 
In  this  action,  nor  Is  It  affected  by  the  award. 

In  our  opinlcm  the  plea  was  a  proper  one, 
and  tbe  judgment  Is  aSirmed. 

PARKER,  C.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  MITCHELL,  JJ.,  concur. 


(56  Cal.  App.  259) 

Ex  parte  PIANTANIDO. 


(Cr.  1041.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.     Jan.  24,  1922.)   . 

1.  Prisons  «s>l5 — Prisoner  not  entitletl  to 
credits  for  good  behavior,  tat  question  Is  for 
prison  board. 

Under  the  indeterminate  sentence  law  1917, 
a  prisoner  is  not  entitled  to  credits  for  good 
behavior,  but  the  matter  of  good  behavior  and 
the  recognition  to  be  given  to  such  conduct  is 
a  matter  of  consideration  and  affirmative  action 
by  the  prison  board  in  each  particular  case. 

2.  Habeas  corpus  «=»54 — Petition  by  prisoner 
claiming  credits  for  good  behavior  held  in- 
sufficient. 

Petition  for  writ  of  habeas  corpus  by  pris- 
oner sentenced  under  the  indeterminate  sen- 
tence law,  alleging  prisoner  to  be  entitled  to 
discharge  by  virtue  of  credits  earned  by  him, 
h^4  defective  for  failure  to  show  that  the 
prison  board  had  accorded  prisoner  credits  for 
good  behavior. 

Application  by  Joseph  Plantanido  for  a 
writ  of  habeas  corpus  directed  to  the  Board 
of  State  Prison  Directors.     Writ  denied. 

Joseph   Piantanido.   in  pro.   per. 


LANGDON,  P.  J.  Tbls  matter  comes  be- 
fore us  upon  a  petition  for  a  writ  of  habeas 
corpus.  Petitioner  allies  that  on  January 
26,  1918,  be  was  sentenced  by  tbe  superior 
court,  in  and  for  the  city  and  county  of  San 
Francisco,  under  the  Indeterminate  sentence 
law,  and  In  accordance  therewith  was  com- 
mitted to  the  state  prison  at  San  Quentin; 
that,  on  February  15,  1919,  the  board  of 
prison  directors,  acting  in  conformity  with 
the  provisions  of  the  law,  exercised  the  dis- 
cretion vested  In  it  and  fixed  his  term  of 
confinement  at  five  years.  It  is  then  alleged 
that  by  virtue  of  "credits  earned  by  him,"' 
the  petitioner  was  entitled  to  be  discharged 
after  three  years  and  seven  months'  confine- 
ment, or  upon  August  28,  1921;  that  upon 
such  date  he  was  not  released  and,  upon  in- 
quiry, ascertained  that  his  credits  had  been 
forfeited  for  failure  to  obey  the  rules  of  the 
prison.  Petitioner's  allegation,  relied  upon 
for  the  issuance  of  the  writ,  is  that  he  was 
not  given  due  or  any  notice  of  the  action  of 
the  board  of  prison  directors  In  forfeiting  his 
credits,  nor  any  opportunity  to  be  heard  upon 
that  matter. 

[1]  Tbe  point  urged  Is  squarely  met  in  the 
decision  of  Division  1  of  tbls  court  In  the 
Matter  of  the  Application  of  Fleet  B.  Thomp- 
son for  a  Writ  of  Habeas  Corpus  (Cal.  App.) 
201  Pac.  473.  It  Is  there  pointed  out  that 
such  a  contention  is  based  upon  an  erroneous 
theory  of  the  present  law  governing  this  sub- 
ject; that  by  the  enactment  of  the  indeter- 
minate sentence  law  (St.  1917,  p.  663),  the 
Legislature  did  away  with  the  plan  thereto- 
fore in  force  by  which  credits  for  good  be- 
havior were  given ;  and  that  under  the  in- 
determinate sentence  law  the  matter  of  the 
good  behavior  of  a  prisoner  and  the  recog- 
nition to  be  given  to  such  conduct  becomes 
a  matter  of  consideration  and  affirmative 
action  by  the  prison  board  In  each  particular 
case. 

[2]  Under  this  view  of  the  law  the  petition 
before  us  Is  defective  in  the  same  respect 
as  was  the  petition  In  Re  Thompson,  supra, 
in  that  it  does  not  api>ear  therefrom  that 
the  prison  board  by  any  act  ever  accorded 
the  petitioner  any  credits  whatsoever  for 
good  conduct,  and  under  tbe  allegations  of 
his  petition  the  prisoner  is  not  entitled  to 
his  discharge  until  the  expiration  of  his  five 
years'  sentence. 

The  petition  Is  denied. 


We    concur: 
VANT,  J. 


NOURSB,    J.;     STURTE- 


4t=3For  otlier  cases  ne  some  topic  and  KBT-NUIf  BBR  In  all  Key-Numbered  DlKesU  Mid  Indexa* 
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DEL   GRANDE   V.    CASTELHUN. 
(Civ.  3796.) 

(District  Court  of  Appeal,  First  District,  IKvi- 
aion  2,  California.  Jan.  31,  1922.  Hearing 
Denied  by  Supreme  Court  March  30,  1922.) 

1.  Vendor  and  purchaser  9=3334(2)— Vendor's 
false  representations  as  to  boundaries  held 
to  entitle  purchaser  to  recover  purchase 
price. 

Falae  representations  b7  vendor  a»  to 
boundaries  of  land  held  to  entitle  purchaser  to 
recover  purchase  price  paid. 

2.  Vendor  and  purchaser  9=337(2)— Porohaser 
may  rely  on  vendor's  representations  as  to 
boundaries. 

One  dealing  with  the  owner  of  real  proper- 
ty may  assume  that  he  linows  the  true  bound- 
aries and  may  rely  on  his  representBtions  to 
that  extent,  regardless  of  the  absence  of  a 
confidential  relation  between  them. 

Appeal  from  Superior  Court,  San  Mateo 
County;   George  H.  Buck,  Judige. 

Action  by  F.  Del  Grande  against  F.  O. 
Castelhun,  as  executor,  etc.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

F.  J.  Castelbun,  of  San  Francisco,  for  ap- 
pellant 

Harold  R.  McKlnnon,  of  San  Francisco, 
for  respondent 

NOURSE,  J.  Plaintiff  sued  to  rescind  a 
contract  for  the  purchase  of  a  certain  lot  of 
land  from  defendant  as  executor  of  the  estate 
of  Engler.  Rescission  was  founded  on  al- 
leged false  representations  made  to  plaintiff's 
agent  relating  to  the  boundaries  of  the  land. 
The  lot  was  described  merely  by  number  and 
block  on  a  recorded  map.  A  fence  was  main- 
tained on  the  premises  which  inclosed  land 
used  by  Engler  in  addition  to  bis  own  lot. 
FlalntiCTs  agent  made  a  personal  inspection 
of  the  premises,  notified  defendant  that  be 
desired  the  land  within  the  fence,  and  in- 
quired If  the  boundaries  of  the  lot  covered 
the  land  Inclosed  by  the  fence.  Defendant 
assured  him  that  they  did,  and  when  this 
representation  was  discovered  to  be  false 
plaintiff  rescinded  the  contract  of  purchase 
and  brought  this  action  to  recover  the  por- 
tion of  the  purchase  price  paid.  He  bad 
judgment,  from  whicb  defendant  am)eals. 

[1]  The  trial  court  found  upon  conflicting 
evidence  that  the  false  representations  were 
made  as  alleged.  This  being  so,  it  follows 
that  plaintiff  was  entitled  to  damages  at 
least  to  the  amount  of  the  purchase  price  be 
paid. 

Several  grounds  are  argued  on  appeal  af- 
fecting the  rulings  of  the  trial  court  on  the 
demurrer,  motion  to  strike  out  portions  of 
the  complaint  and  on  the  admission  of  evi- 
dence. The  cause  was  fairly  tried  and  none 
of  these  objections  require  consideration. 


[2]  On  the  merits  of  the  case,  it  is  said 
that  the  evidence  is  insufficient  to  support 
the  finding  of  fraud  because  there  Is  no 
showing  of  a  confidential  relation  betn'een 
the  parties  or  of  appellant's  knowledge  of 
the  falsity  of  the  representations.  Under  the 
particular  circumstances  it  was  not  necessary 
to  show  either.  One  dealing  with  the  owner 
of  real  property  may  assume  that  he  knows 
the  true  boundaries  and  may  rely  on  his  t«^ 
reseutations  to  that  extent. 

Judgment  affirmed. 

We  concur:  LANGDON,  P.  J.;  STURTE- 
VANT,  J. 

(5e  Cal.  App.  212) 

ROSENBERG  BROS.  &  CO.  v.  BEALES  et  al. 

(Civ.  3574.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  Jan.  17,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  16, 
1922.) 

1.  Sales  9=3l97— Execiitoiy  contrast  to  sell 
does  net  pass  title. 

An  executory  contract  for  the  sale  of  prop- 
erty does  not  pass  title  until  later,  though  un- 
der an  executed  contract  for  sale  the  title 
passes  when  the  contract  is  made. 

2.  Sales®=>6l— Only  goods  In  possession  of 
teller  or  Increase  therefrom  can  be  sold. 

There  can  be  no  valid  executed  sale  until 
the  goods  are  in  existence  and  are  in  the  pos- 
session of  tlie  seller,  except  of  the  increase 
of  property  which  is  in  his  possession,  so  that 
a  contract  to  sell  dried  fruit,  made  before  the 
seller  had  bought  the-  fruit  to  be  dried,  was 
an  executory  contract  though  it  was  in  form 
a  present  sale. 

3.  Sales  «=>7I  (4)— Contract  held  to  be  for 
output,  and  not  for  quantity  estimated. 

Where  the  seller  agreed  to  sell  the  output 
of  dried  apricots  from  bis  dryer  during  a  stated 
year  estimated  at  75  to  100  tons,  the  contract 
was  one  for  the  output  and  not  for  the  esti- 
mated quantity,  so  that  the  seller  is  not  liable 
for  failure  to  deliver  the  minimum  quantity 
stated  when  he  delivered  the  entire  output  of 
his  dryer,  and  there  was  no  contention  that 
the  shortage  in  output  was  due  to  his  lack  of 
good  faith. 

Appeal  from  Superior  Court  Los  Angeles 
County ;  J.  P.  Wood,  Judge. 

Action  by  Rosenberg  Bros.  &  Co.,  a  corpo- 
ration, against  George  F.  Beales  and  another, 
doing  business  under  tlie  lictitious  firm  name 
and  style  of  Beales-Klmball  Fruit  Company, 
to  recover  damages  for  breach  of  a  contract. 
Judgment  for  defendants,  and  plaintiff  ap- 
I>eals.    Afl3rmed. 

Evans  &  Pearce,  of  Los  Angeles,  for  ap- 
pellant. 

Wilbur  Bassett,  of  Los  Angeles,  for  re- 
spondents. 
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FINI/ATSON,  P.  J.  This  to  an  action  for 
tbe  alleged  breach  of  a  written  contract 
made  by  defendants  with  plaintiff's  assign- 
ors, whereby  the  former  agreed  to  dry  cer- 
tain apricots,  and  to  sell  and  deliver  to  plain- 
tiff's assignors  the  dried  fruit  Judgment 
passed  for  defendants,  and  plaintiff  appeals. 

The  contract,  executed  on  April  7,  1919, 
was  prepared  by  plaintiff's  assignors,  whom 
we  shall  designate  as  the  "buyers."  It  seems 
to  have  been  made  by  filling  in  tbe  spaces  in 
a  printed  blank  form  of  contract  adapted 
for  use  in  buying  fruit  from  fruit  growers, 
although  defendants,  the  sellers,  were  not 
growers  Of  fruit,  but  operated  a  drying 
plant,  the  successful  operation  of  which  de- 
pended upon  their  ability  to  purchase  the 
necessary  green  fruit  from  growers  in  the 
vicinity.  In  so  far  as  it  is  material  to  our 
inquiry,  the  contract  reads  as  follows: 

"Beale  &  Kimball  Fruit  Co.,  seller,  whose 
P.  O.  address  is  Van  Nuys,  hereby  sells,  and 
Kosenberg  Bros.  &  Co.,  the  buyer,  hereby  buys 
all  of  the  crop  of  fruit  of  the  character  here- 
inafter specifird,  grown  or  to  he  grown  dur- 
ing the  (^irreut  year  on  the  place  known  as 
Beale  &  Kimball  dryer  in  Ix>8  Angeles  county, 
California,  about  one  mile  from  Van  Nuys. 
The  quantity  (estimated  by  the  seller),  the  va- 
riety of  fruit  sold,  and  the  price  to  be  paid 
therefor,  cured  and  delivered  in  accordance 
herewitli,  are  as  follows: 

Quantity.  Variety.  Price  per  1*. 

(Tonn)  In  Cents 

75  to  100  Dried  Apricots  U.% 

Bstlmate  1919  crop- 

Buyer  furnlahlng  aacka 

The  seller  agrees  that  b«  will  properly  dry 
and  cure  and  deliver  the  whole  of  the  crop 
above  mentioned  of  the  varieties  herein  speci- 
fied. •  •  *•  The  seller  guarantees  that  he  is 
the  sole  owner  of  tbe  fruit  sold,  free  of  all  in- 
cnmbrancen.  and  agrees  to  deliver  the  same  to 
the  buyer  free  of  all  incumbrances,  f.  o.  b.  cars 
at  Van  Nnys.  California,  not  later  than  Ist  day 
of  Sept.,  1910,  which  time  may  be  extended 
with  buyer's  consent,  but  not  otherwise." 

The  words  that  we  have  italicized,  "grown 
or  to  be  grown,"  were  found  by  the  court  to 
have  been  inserted  in  tbe  written  contract 
by  mutual  mistake,  and  the  decree,  there- 
fore, reforms  the  contract  by  striking  them 
from  the  writing. 

Owing  to  unforeseen  conditions,  defend- 
ants were  able  to  procure  from  tbe  growers 
in  the  vlchiity  of  their  plant  not  more  than 
about  20  tons  of  apricots.  These^  when 
dried,  made  6,529  pounds,  all  of  which  de- 
fendants delivered  to  the  buyers.  Plaintiff, 
to  whom  the  buyers  had  transferred  all  of 
their  rights  under  the  contract,  brought  this 
action  to  recover  damages  arising  from  de- 
fendants' failure  to  deliver  the  difference 
between  the  6,529  pounds  and  the  lowest  es- 
timated amount  named  in  the  contract,  to- 
wlt,  75  tons. 

The  construction  of  the  agreement  is  admit- 
ted to  be  the  essential  matt»  in  ccmtroversy. 


&  CO.  Y.  BEALE8  19 

P.) 

Appellant  contends,  and  its  complaint  alleges 
that  plaintiff's  Assignors  agreed  to  purchase, 
and  respondents  agreed  to  sell,  75  to  100  tons 
of  dried  apricots.  Respondents,  on  the  oth- 
er hand,  contend  that  the  contract  was  cor- 
rectly construed  by  the  trial  court  as  an 
agreement  on  their  part  to  sell  and  deliver 
to  plaintifTs  assignors  all  of  the  output  of 
their  dryer,  whatever  thnt  might  prove  to  be, 
and  no  more.  We  think  it  clear  that  the 
learned  Judge  of  the  trial  court  placed  upon 
the  contract  the  true  construction.  Omitting 
from  the  writing  the  words  "grown  or  to  be 
grown,"  which  the  trial  court  found  were  in- 
serted by  mistake,  the  contract  is  one  where- 
by defendants,  as  sellers,  agreed  to  sell,  and 
pioindfrs  assignors  agreed  to  buy,  "all  of  tbe 
crop  of  fruit  •  »  •  during  the  current 
year,  on  the  place  known  as  Beale  &  Kimball 
dryer.  The  quantity  (estimated  by  the  sell- 
er) ••  •  cored  and  delivered  •  •  • 
[is]  as  follows:  Quantity  (tons)  75  to  100. 
Estimate.'*  It  is  conceded  that  defendants 
are  not  growers  of  fruit  The  word  "crop," 
in  the  reference  to  fruit  "on  the  place  known 
ns  Beale  &  Kimball  dryer,"  is  therefore  pal- 
pably an  incorrect  designation.  It  doubtless 
crept  Into  tbe  writing  because  the  parties 
employed  a  form  of  contract  adapted  for  use 
In  buying  fruit  from  growers.  From  all  the 
circumstances,  it  Is  obvious  that  the  word 
"crop"  was  used  to  signify  the  "output"  of 
defendants'  plant 

[1,2]  Although  tbe  contract  was  in  tbe 
form  of  a  present  sale,  it  was  an  executory 
agreement  to  sell.  The  fundamental  differ- 
ence between  a  sale,  properly  so  called,  and 
an  agreement  to  sell,  is  that  in  the  former 
the  title  passes  when  the  contract  is  made, 
while  in  the  latter  it  does  not  pass  until 
later.  Here  the  defendants  had  no  property 
In  the  green  fruit  at  the  time  when  they 
made  their  contract  with  plaintiff's  assign- 
ors. They  were  relying  upon  being  able  to 
purchase  from  growers  the  requisite  amount 
of  green  fruit  that  they  were  to  dry  and  de- 
liver to  the  buyers.  But  the  suliject  of  an 
executed  contract  of  sale  must  be  property 
the  title  to  which  can  be  immi>diately  trans- 
ferred from  the  seller  to  the  buyer.  Civ. 
Code,  {  1722.  This  being  so,  all  the  authori- 
ties concur  in  laying  down  the  rule  thnt 
there  can  l)e  no  valid  executed  sale  unless 
the  thing  sold  actually  exists  and  is  In  the 
possession  of  or  under  the  control  of  the 
sellor,  or  is  to  come  out  of  something  that  is 
in  the  seller's  possession  or  under  his  con- 
troU  as,  for  instance,  crops  grown  on  his 
own  land,  the  increase  of  his  own  cattle,  and 
the  like.  North  Idaho  Grain  Co.  v,,Calllson, 
83  Wash.  212,  145  Pac.  232. 

"The  seller  must  have  a  present  interest  in 
the  property,  of  whirh  tbe  thing  sold  is  the 
product  growth  or  increase.  Having  such  in- 
terest the  right  to  the  thing  sold,  when  it 
shall  come  into  existence,  is  a  present  vested 
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light,  and  the  aale  of  it  is  valid.  Thaa  a  man 
may  aell  the  wool  to  grow  upon  his  own  sheep, 
but  not  upon  the  sheep  of  another;  or  the 
crops  to  grow  upon  his  own  land,  but  not  upon 
land  in  which  he  has  no  interest."  Low  t.  Pew, 
108  Mass.  347,  U  Am.  Rep.  357.  (ItaUca 
ours.) 

[3]  The  contract  to  be  construed  in  this 
case  Is  therefore  an  executory  agreement  to 
sell  and  deliver  to  the  buyer  all  of  the  out- 
put of  defendants'  dryer  during  the  year 
1819,  estimated  to  be  between  75  and  100 
tons,  the  apricots  to  be  dried  from  green 
fruit  not  then  In  the  possession  of,  but  to  be 
acquired  and  dried  by,  the  defendants.  Such 
a  contract  Is  not  an  agreement  to  sell  a  defi- 
nite or  certain  quantity  of  dried  apricots,  in 
which  case  the  terms  "estimated,"  "about," 
and  "more  or  less"  would  provide  only 
against  Immaterial,  accidental  variations. 
By  their  contract  defendants  agreed  to  sell 
and  deliver,  at  an  agreed  price,  "all  of  the 
crop  of  fruit  •  »  •  during  the  current 
year,  on  the  place  known  as  Beale  &  Kimball 
dryer  in  Los  Angeles  county."  This  was  not 
an  agreement  to  sell  a  definite  number  of 
apricots  to  be  dried.  It  was  not  an  agree- 
ment to  sell  between  75  and  100  tons.  It  was 
an  agreement  to.  sell  the  entire  "crop,"  1.  e., 
"output,"  of  defendants'  dryer  during  the 
current  year,  whatever  that  output  might 
prove  to  be,  although  It  was  estimated  that 
it  would  be  somewhere  between  75  and  100 
tons.  This  "output"  constituted  a  definite 
and  ascertained  stock  of  dried  apricots,  as 
much  so  as  if  the  agreement  to  sell  had  been 
•  an  agreement  to  sell  all  of  the  dried  apricots 
In  a  particular  pile,  or  all  of  the  dried  apri- 
cots in  a  particular  warehouse.  The  estima- 
tion of  the  amount  that  would  constitute  the 
output  for  the  current  year  was  not  a  war- 
ranty. Good  faith  was  all  that  was  required 
of  the  defendants  in  making  the  estimate  or 
in  their  future  operation  of  the  dryer. 
Brawley  v.  United  States,  96  U.  S.  168,  25  L. 
Ed.  622 ;  Inman  Bros.  v.  Dudley  &  D.  L.  Co., 
146  Fed.  449,  76  C.  C.  A.  6.59;  Marx  v.  Amer- 
ican Malting  Co.,  169  Fed.  582,  95  O.  C.  A. 
80;  Bautovich  v.  Great  Southern  L.  Co.,  129 
La.  857,  56  South.  1026,  Ann.  Cas.  1913B,  848. 
Although  defendants  dried  but.  6,529  pounds, 
the  complaint  is  barren  of  any  allegation 
tending  to  show  that  their  failure  to  dry  the 
amount  which  they  estimated  would  be  the 
output  of  their  plant  for  the  year  1919  was 
due  to  any  fraud  on  their  part  or  to  any  de- 


parture from  Qie  awmal  manner  of  conduct- 
ing such  a  business. 

The  goveming  princiide  In  this  class  of 
cases  was  enunciated  by  the  Federal  Su- 
preme Court  in  Brawley  T.  United  States, 
supra,  as  follows: 

"Where  a  contract  is  made  to  sell  or  furnish 
certain  goods  identified  by  reference  to  inde- 
pendent circumstances,  such  as  an  entire  lot 
deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  cer- 
tain establishment,  or  that  may  be  shipped  by 
his  agent  or  correspondent  in  certain  vessels, 
and  the  quantity  is  named  with  Uie  qualification 
of  'about,'  or  'more  or  less,'  nr  words  of  like 
import,  the  contract  applies  to  the  specific  lot; 
and  the  naming  of  the  quantity  is  not  regarded 
as  in  the  nature  of  a  warranty,  but  only  as  an 
estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of 
the  party  making  it.  In  such  cases,  the  gov- 
erning rule  is  somewhat  analogous  to  that 
which  is  applied  in  the  description  of  lands, 
where  natural  boundaries  and  monuments  con- 
trol courses  and  distances  and  estimates  of 
quantity." 

Guillim  y.  Daniell,  2  Cromp.,  M.  &  B.,  61, 
is  In  point.  In  that  case  the  defendant 
agreed  to  sell  and  the  plaintiff  agreed  to  pur- 
chase all  the  naphtha  which  the  defendant 
might  make  during'  a  period  of  two  years, 
"say  from  one  thousand  to  twelve  hundred 
gallons  per  month."  Lord  Ablnger,  constru- 
ing the  contract,  said: 

"The  agreement  is  simply  this,  that  the  plain- 
tiff undertakes  to  accept  bU  the  naptha  that  the 
defendant  may  happen  to  manufacture  within 
the  period  of  two  years.  The  words  'say  from 
one  thousand  to  twelve  hundred  gallons  [per 
month]'  are  not  shown  to  mean  that  the  de- 
fendant undertook,  at  all  events,  that  the  quan- 
tity manufactured  should  amount  to  so  much. 
If  by  fraud  the  defendant  manufactured  less 
than  be  ought  to  have  done,  the  breach  should 
have  been  shaped  accordingly.  Here,  it  does 
not  appear  that,  in  the  ordinary  course  of  his 
manufacture,  the  defendant  ought  to  have  pro- 
duced a  larger  quantity  than  he  has  done;  and 
we  cannot,  therefore,  say  that  he  has  broken 
his  contract" 

For  the  foregoing  reasons,  we  think  that 
plaintiff  has  failed  to  prove  that  def«idants 
breached  their  contract. 

The  Judgment  is  affirmed. 

We  concur:    WORKS,  J.;  CRAIG,  J. 
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Lamberson  &  Lamberaon,  of  VlaaUa,  and 
P.  D.  Nowdl,  of  Tulare^  for  respondent 


V.  TULARE  COUNTY. 
(Civ.  2413.) 


<District  Conrt  of  Appeal,  Third  IMBtilct,  Oali- 
fomia.    Jan.  23,  1922.) 

1.  Hlghwi^  «=>lt3(4)— 4Fliiiling  that  conorato 
base  eomplled  with  oontraot  tustalned. 

In  an  action  for  balance  doe  on  a  contract 
for  highway  construction,  evidence  held  to  sus- 
tain'a  findiiic  that  concrete  base  complied  with 
the  contract,  requiring  it  to  be  four  inches 
thick. 

2.  Trial  €=9375— Knowledge  acquired  by  ooart 
In  Independent  (nvestigatlon  Is  evidenoe. 

Where  there  was  controversy  as  to  thick- 
ness of  concrete  base  in  highway,  knowledge 
acquired  by  trial  judge,  who  visited  the  work 
and  viewed  it,  was  evidence  which  it  could  con- 
aider  in  readiing  its  determination. 

3.  Highways  «s>ll3(4)— Certlflcata  of  engU 
neer  as  to  work  done  by  contraotor  Impeaoiied 
for  fraud  or  gross  mistake. 

A  certificate  of  a  county  engineer  as  to 
the  amount  and  value  of  excavation  done  by  a 
contractor  can  be  impeached  for  fraud,  or 
cross  mistake  amounting  to  fraud,  and  a  finding 
that  nearly  2S  per  cent  of  the  yardage  on  a  big 
contract,  was  mistakenly  omitteid  would  support 
a  conclusion  that  a  "gross  mistake"  was  made. 

4.  Account  stated  •S=>8— Does  not  bar  recovery 
for  Items  not  wHhIn  contemplation  of  parties. 

An  account  stated  does  not  bar  a  recovery 
for  items  not  within  the  contemplation  of  the 
parties  when  the  settlement  was  made,  nor 
items  omitted  by  mistake;  an  account  stated,  as 
a  rule,  being  only  prima  facie  evidence  of  the 
accuracy  and  correctness  of  the  charges  stated 
therein. 

5.  Account  stated  ie=9l— Constitntes  new  oon- 
traot and  requires  promise  to  pay. 

An  account  stated  constitutes  a  new  con- 
tract, and  a  promise  to  pay  the  amount  ascer- 
tained to  be  due  is  a  necessary  Ingredient 

6.  Conntles  ®=3204( I)— County  surveyor  has 
no  authority  to  bind  county  to  pay  amount 
recited  in  an  account. 

A  county  surveyor  has  no  authority  to  bind 
the  county  to  pay  the  amount  recited  in  an 
account  on  the  theory  of  an  account  stated, 
and  hence  such  an  account  is  not  binding  on 
the  other  party;  the  board  of  supervisors  being 
alone  clothed  with  power  to  allow  daims,  under 
Pol.  Code,  {|  4074r4079. 

7.  Aoooant  stated  «=>  18(1)— Waived  anieM 
pleaded. 

An  account  stated,  not  having  been  pleaded 
in  the  answer,  was  waived. 

Appeal  from  Superior  (3onrt  Tulare  Ooun- 
ty;  T.  N.  Harvey,  Judge. 

Action  by  A.  H.  Vaughan  against  the  Coun- 
ty of  Tulare.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Fred  O.  Scott  I.  H.  Bam,  and  W.  W.  Mid- 
dlecoff,  all  of  Visalia,  for  appellant 


BTTRNETT,  J.  On  July  15,  1918,  the  de- 
fendant entered  Into  a  written  contract  with 
White  &  Oasklll,  copartners,  for  the  con- 
struction of  the  Woodlake-Visalla  division  of 
a  system  of  i>aved  public  highways  in  said 
eoimty  of  Tulare.  To  the  plaintiff,  by  con- 
sent of  the  board  of  supervisors,  this  con- 
tract was  r^nlarly  assigned.  The  work  was 
began  on  August  22,  1918,  and  the  entirf> 
dlvisicm  was  completed  and  opened  on  April 
22,  1919.  It  seems  unnecessary  to  set  out 
the  terms  of  the  contract  further  than  will 
hereafter  appear.  Payments  were  made 
from  time  to  time  to  respondrat  as  the  work 
progressed,  and  on  May  29,  1919,  he  filed 
his  claim  with  the  board  of  supervisors  for 
the  sum  of  $10,129.19,  being  the  balance 
which  he  claimed  to  be  dine.  This  claim  was 
rejected  by  the  board  <m  June  28,  and  the 
complaint  herein  was  filed  on  July  15,  1919. 
On  August  6,  following,  defendant  filed  its 
ajiswer,  wherein  it  denied  that  plaintiff  had 
completed  all  the  work  required  by  the  pro- 
visions of  the  contract  particularly  as  to 
the  requirement  of  a  "four-Inch  concrete 
base."  A  cros»complalnt  was  also  filed 
against  Vaughan  and  his  surety,  American 
Indemnity  Company,  for  damages  in  the  - 
sum  of  $15,109.70,  claimed  to  have  been  suf- 
fered by  the  county  through  the  negligence 
of  the  contractor  In  falling  to  construct  said 
concrete  base  in  accordance  with  the  terms 
of  the  contract  To  this  pleading  an  answer 
was  filed,  challenging  the  allegation  as  to 
defective  constraction,  alleging  that  the 
work  had  been  completed  In  accordance  with 
the  requirements  of  the  contract  and'  tho 
orders  and  instructions  of  the  duly  author- 
ized officers,  agents,  and  Inspectors  of  said 
county,  that  the  county,  on  Mardi  22,  1919, 
had  taken  over  the  road,  accepted  it  as  con- 
structed by  said  Vaughan,  and  ever  since 
had  operated  it  as  a  public  highway.  As  a 
further  answer  It  was  alleged  that — 

"While  respondent  Vaughan  was  doing  the 
work  of  constructing  the  highway,  the  county 
ol  Tulare  employed  an  inspector  of  construc- 
tion to  inspect  the  work  and  gave  such  inspec- 
tor authority  to  supervise  and  direct  the  con- 
struction'of  the  highway,  and  that  said  in- 
spector and  the  county  surveyor  did  thereafter 
during  all  the  time  the  work  of  construction 
was  in  progress,  supervise  and  superintend  the 
work  of  construction;  that  such  superintendent 
was  present  at  all  times  when  the  material 
furnished  by  the  county  of  Tulare  under  the 
terms  of  the  contract  was  being  placed  in  said 
highway,  and  that  all  of  said  work  of  construc- 
tion was  done  and  performed  under  the  direct 
personal  supervision  of  said  inspector  and 
said  county  surveyor  and  as  directed  by  them 
and  not  otherwise;  that  all  of  said  work  was 
performed  by  the  contractor  in  a  good  and 
careful  manner  to  the   entire  satisfaction  of 
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the'  ioRppctor  and  the  county  Burreyor;  that 
all  the  material  furnished  by  the  county  out  of 
which  said  material  said  highway  was  to  be 
and  was  constructed  was  used  by  the  contrac- 
tor in  ronstructint;  the  highway  and  was  so 
used  with  the  full  knowledge  and  consent  of 
and  under  and  pursuant  to  the  orders  and  di- 
rections of  such  inspector  and  county  surveyor, 
and  it  would  have  been  impossible  to  have  made 
said  highway  of  greater  thickness  than  the 
same  wan  made  by  the  contractor  out  of  the 
material  furnished  by  the  county  of  Tulare  for 
the  construction  thereof,  and  that  by  reason  of 
the  facts  alleged  in  said  answer  the  county  of 
Tulare  ought  not  to  be  heard  to  complain  »f 
the  thickness  of  said  highway  so  constructed 
by   the   respondent  Vaughan." 

TTpon  these  material  issues  the  court  found 
In  favor  of  plaintiff,  and  upon  his  first  cause 
of  action  awarded  him  flO.129.19. 

The  second  cause  of  action  was  based  up- 
on a  contract  between  one  J.  S.  Caldwell  and 
said  county  for  the  construrtlon  of  what 
was  dcsljmated  as  the  Wwdlake-Elderwood 
division  of  the  public  highways,  the  contract 
ha\ing  been  assigned  to  plaintiff.  For  this 
work  the  court  found  there  was  due  the  sum 
of  $2,C01.72  in  additimi  to  what  bad  been 
paid  and  entered  Judgment  accordingly. 

[1]  As  to  the  first  count  the  only  conten- 
tl<»  that  we  need  consider  is  that  the  evi- 
dence is  Insufficient  to  support  the  finding 
that  the  work  was  done  in  accordance  with 
the  contract.    As  to  this  the  county  declared: 

"The  plaintiff  offered  evidence  of  some  engi- 
neers that  the  pavement  was  a  good  pavement, 
and  evidence  that  it  had  been  thrown  open  to 
public  use.  But  against  this  opinion  evidence 
stands  the  physical  facts  that  the  pavement 
was  not  four  inches  thick." 

But  we  can  determine  the  "ph.vslcal  facts" 
only  by  an  c'^amlnntion  of  the  record,  and 
therein  is  disclosed  abundant  evidence  to 
show  that  the  work  was  completed  not  only 
to  the  satisfaction  of  the  representative  of 
the  county,  but  in  substantial  compllauce  with 
the  requimneiits  of  the  contract  It  is  true 
that  certain  slabs  were  introduced  In  evi- 
dence which  were  less  than  four  inches  in 
thickness.  They  were  samples  of  the  pave- 
ment taken  by  the  county  surveyor  from  the 
division  in  question,  but  it  is  aUirmed  by  re- 
spondent and  not  denied  by  appellant  tliat 
these  slabs  'Hvere  broken  out  and  not  sawed 
out,  and  it  was  readily  apparent  that  they 
had  been  frequently  chipped  and  broken  and 
were  ragged  in  contour."  Besides,  the  area 
of  any  supposed  deficiency  was  not  shown, 
and  in  view  of  the  opposing  evidence  for  re- 
spondent we  must  assume  that  tlie  defect, 
if  any,  was  not  of  such  extent  as  to  impair 
the  general  efildency  of  the  work.  In  this 
connection  we  may  recall  the  testimony  of 
the  engineer  in  charge  that  a  variance  of  % 
inch  over  an  area  equivalent  to  10  per  cent, 
of  the  work  would  be  considered  by  him  as 
permissible,  and  be  and  other  experts  testi- 


fied that  it  was  not  humanly  possible  to  lay 
concrete  of  an  exact  thicloiess  over  any  con- 
siderable surface. 

[2]  But  be  that  as  it  may,  resirandent 
points  out  in  his  brief  the  testimony  of  va- 
rious witnesses,  including  the  representatives 
of  the  county  who  had  charge  and  dirc>ction 
of  tho  work,  together  with  certain  circum- 
stantial evidence  that  Justify  the  trial  court's 
finding.  It  seems  unnecessary  to  quote  the 
jntlre  record  of  this  showing.  It  is  sufficient 
to  state  that  said  representatives,  who  bad 
every  opportunity  for  observing  the  work  as  it 
progressed,  testified  that  all  the  material  fur- 
nished by  the  coudty  was  used  and  that  there 
was  a  compliance  with  all  the  speiiflcations 
of  the  contract;  certain  experts  also  exam- 
ined this  division  of  the  highway  and  ex- 
pressed, as  witnesses,  the  opinion  that  the 
work  was  well  and  thoroughly  done  and 
would  compare  favorably  with  any  highway 
in  the  state;  others  made  p?rforatlons  of 
the  pavement  at  various  points  and  took 
measurements  of  the  thickness  of  the  con- 
crete, which  resulted  according  to  the  tes- 
timony of  C.  R.  Suumer,  a  highway  engineer 
of  many  years'  experience,  as  follows: 

"At  sample  No.  1  we  bad  6  inches.  At  sam- 
ple No.  2  we  had  4%'  Inches.  At  sample  No. 
h  we  had  4'4  inches.  At  sample  No.  4  we  had 
4%  inches.  At  sample  No.  5  we  had  3%  inch- 
es. At  sample  No.  6  we  had  4  inches.  At  sam- 
ple No.  7  we  had  4%  inches.  At  sample  No. 
8  we  bad  5%  inches.  At  sample  No.  9  we 
had  4M)  inches.  At  sample  No.  10  we  had  4 
i/i«  inches.  At  sample  No.  11  we  bad  4\^ 
inches.    At  sample  No.  12  we  had  4%  Inches." 

The  trial  Judge  visited  the  division  in 
question  and  there  viewed  the  work,  in  com- 
pany with  the  .county  surveyor  and  counacl 
for  the  respective  parties.  As  to  this  visit 
it  is  declared  by  respondent  and  undisputed 
by  aiipellant: 

"Thnt  measurements  of  various  test  holes 
mentioned  in  the  testimony  of  several  witness- 
es were  made  in  the  presence  of  the  court." 

Naturally,  in  view  of  the  Interest  at  stake 
and  the  sharp  conflict  in  the  evid'cnce,  the 
trial  Judge  would  avail  himself  of  the  op- 
portunity to  examine  as  closely  and  thor- 
oughly as  possible  the  character  of  the  work 
to  ascertain  if  the  daim  of  re«pond-nt  was 
Just.  And  there  Is  reason  to  believe  that 
this  Independent  investigation  of  Itself  might 
lead  to  a  safe  and  satisfactory  conclusion  as 
to  the  merits  of  the  case.  Herein  It  is  to  be 
remembered  that  this  knowledge  thus  obtain- 
ed is  evidence — and  in  a  case  of  this  kind, 
as  above  Indicated,  may  be  very  potent  evi- 
dence. In  Hatton  v.  Gregg,  4  Cal.  App.  537, 
88  Pac.  5»2.  it  is  said: 

"Both  upon  reason  and  the  authority  of 
People  V.  Milner,  122  Cal.  171,  54  Pac.  833, 
we  are  constrained  to  bold  that  the  knowledge 
gained  by  the  court  from  a  view  of  the  prem- 
ises is  independent  evidence  to  be  taken  into 
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consideration  by  the  eonrt  ia  determining  the 
iasnes  of  the  caae." 

In  Wright  y.  Locomobile  Oa  of  America, 
38  CaL  App.  e»4,  167  Pac.  407,  the  main 
qnestion  was  whether  there  had  been  a  sub- 
stantial compliance  with  the  contract  for 
the  laying  of  a  floor  of  a  specified  descrip- 
tion in  a  building  and  gi-eat  importance  waA 
attached  to  the  action  of  the  trial  judge  in 
^amlnlng  the  premises  himself.  It  is  im- 
plied in  the  opinion  that  this  evidience  might 
be  considered  sufBdent  to  support  the  find- 
ing that  the  work  was  properly  done.  In- 
deed, since  the  knowledge  thereby  obtained 
is  substantial  evidence,  it  falls  In  the  categoi7 
of  that  which  is  binding  upon  an  appellate 
court. 

Among  the  findings  of  the  court  as  to  the 
second  count  is: 

"The  said  comity  surveyor  did  not,  in  making 
his  final  estimate  as  reqaired  by  the  terms 
and  provisions  of  said  contract  and  said 
specifications,  include  in  said  estimate  any 
amount  of  yardage  of  oil  cake  moved  by  the 
plaintiff  in  excavating  for  said  highway,  and 
the  court  finds  that  the  said  plaintiff  did  move, 
in  excavating  for  said  highway,  2,800.8  cnbic 
yards  of  oil  cake,  and  that  said  county  survey- 
or mistakenly  omitted  and  neglected  to  con- 
sider in  making  bis  estimate  of  the  amount  of 
yardage  of  earth  and  materials  moved  in  the 
excavation  of  said  road  and  in  accordance  with 
said  plans  and  specifications  said  2,800.8  cubic 
yards  of  oil  cake  or  any  part  thereof  and  did 
not  include  said  yardage  of  oil  cake  in  his  final 
or  any  certificate  made  to  said  board  of  super- 
viiiore  in  accordance  with  the  terms  and  provi- 
sions of  said  contract,  and  the  court  finds  that 
the  said  county  surveyor  should  have  included 
said  2,800.8  cubic  yards  of  oil  cake  in  the 
quantity  of  earth  and  material  moved  by  said 
plaintiff  and  the  said  board  of  supervisors 
should  have  credited  said  plaintiff  with  the 
amount  of  2,800.8  cubic  yards." 

[3]  One  of  the  daims  of  appellant  is  that 
by  the  terms  of  the  contract  and  in  accord- 
ance with  the  doctrine  of  City  Street  Im- 
provement Co.  v.  Oity  of  Marysvllle,  155  Cal. 
427,  101  Pac.  308,  23  L.  B.  A.  (N.  S.)  317,  the 
final  certificate  of  the  county  surveyor  as  to 
the  araonnt  and  value  of  the  work  is  con- 
clusive against  the  contractor,  although  deny- 
ing that  the  county  is  bound  thereby.  The 
particular  provision  of  the  contract  upon 
wbldi  appellant  relies  as  binding  the  con- 
tractor Is  article  22,  which'  reads  as  follows: 

"That  no  certificate  given,  or  payments  made 
under  this  contract,  except  the  final  certificate 
of  final  payment,  shall  be  conclusive  evidence 
of  the  performance  of  this  contract,  either 
wholly  or  in  part,  against  any  claim  of  the  first 
party,  and  that,  not  until  the  lapse  of  thirty- 
five  days  after  acceptance  of  the  work  by  the 
board  of  supervisors,  and  no  payment  shall  be 
construed  to  he  an  acceptance  of  any  defective 
work  or  improper  materials." 

Appellant  claims  that  "a  correct  reading" 
of  this  section  sustains  the  contention.    We 


cannot  understand  bow  appellant  reaches 
this  conclusion.  It  is  expressly  provided 
therein  that  the  final  certificate  is  "conclu- 
sive evidaice  of  the  performance  of  the  con- 
tract" and  "against  any  claim  of  the  party 
of  the  first  part,"  being  the  county.  There 
Is  no  specification  that  it  shall  be  conclusive 
evidence  of  the  amount  due  the  contractor 
or  against  any  dalm  of  his.  By  implica- 
tion. Indeed,  he  is  relieved  from  this  conclu- 
sive effect  of  said  certificate,  and  in  article 
23  following  it  was  expressly  provided  that 
"the  payment  of  the  final  amount  due  un- 
der Oils  contract" — ^not  ,as  recited  by  tho 
certificate  of  the  surveyor — "shall  release 
the  first  party."  We  conclude  that  "a  cor- 
rect reading"  of  these  provisions  makes  It 
more  prol>ahIe  than  the  converse,  that  the 
final  certificate  was  Intended  to  be  conclu- 
sive evidence,  against  flie  county,  of  the  per- 
formance of  the  contract,  and  not  agaipst 
the  contractor,  of  the  amoutit  due. 

At  any  rate,  such  certificate  can  be  im- 
peached for  fraud,  or  for  gross  mistake 
amounting  to  fraud.  American-Hawaiian 
Bng.,  etc.,  Co.  v.  Butler,  165  OaL  407,  133 
Pac.  2S0,  Ann.  Cas.  1916C,  44.  The  finding 
of  the  court  that  nearly  25  per  cent  of  the 
yardage  on  a  big  contract  like  this  was  mis- 
takenly omitted  would  support  the  conclu- 
sion that  a  "gross  mistake"  was  made.  ' 

Another  contention  is  that — 

"The  settlement  made  between  the  county 
engineer  and  the  presentation  of  the  claims, 
and  their  allowance  and  payment,  constituted 
a  stated  account,  end  is  final  and  conclusive 
under  article  23  of  the  contract" 

In  answer  to  this  Gontenti<m  respondent 
declares: 

"In  the  consideration  of  the  above  matter 
we  desire  to  direct  the  court's  attention  to  the 
following  facts,  viz.:  That  the  county  of  Tulare 
gathered  and  tabulated  all  data  for  calculadng 
the  yardage  of  earth  moved  on  the  Woodlake- 
]<nderwood  division;  that  such  calculations 
were  long  and  difiBcult  and  were  carried  out 
by  the  employees  of  the  county;  that  such 
odculations*  were  based  upon  surveys  and 
data  which  were  entirely  inadequate  and  were 
grossly  inaccurate;  that  changes  in  alignment 
and  elevation  were  made  of  whirb  no  record 
was  made  or  transmitted  to  the  surveyor's 
office;  that  the  claims  of  plaintiff  (Sup.  pp. 
21-29)  did  not  in  any  way  show  what  items 
were  included  as  a  basis  of  the  yardage  cal- 
culations; that  the  claims  were  prepared  en- 
tirely by  the  officers  of  the  county  of  Tulare 
and  the  act  of  respondent's  agent,  J.  S.  Cnld- 
wcll,  in  verifying  the  claims  was  in  compliance 
with  the  law  concerning  the  presentation  of 
claims  and  was  done  because  Mr.  Caldwell 
knew  that  at  least  the  amount  of  the  claiir. 
as  prepared  was  due  to  Mr.  Vaughan,  although 
he  did  not  have  exact  knowledge  as  to  the 
amount  of  work  due  but  believed  that  the 
allowance  made  by  the  engineer  was  insuffi- 
cient." 
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Appellant  does  not  dispute  tlie  accuracy 
of  this  statement,  and  we  shall  accept  It  as 
tme.  In  fact,  oar  examination  of  the  record 
discloses  support  for  It 

[4]  It  Is  not  disputed  that  the  rule  as  to 
an  account  stated  is  correctly  declared  in  1 
R.  O.  I*  j).  217,  as  follows: 

"It  is  generally  held  that  a  person  who  mere- 
ly renders  an  account  to  another  is  not  pre- 
cluded from  denyiuK  its  correctness  where 
there  baa  been  no  acceptance  so  as  to  make  it 
an  account  stated,  but  a  stated  account  was 
formerly  held  to  be  condnsive  evidence  of  the 
correctness  of  the  items  contained  therein  as 
to  both  parties.  Now,  however,  a  stated  ac- 
count is  held  to  be,  as  a  rule,  prima  facie  evi- 
dence only  of  tiie  accuracy  and  correctness  of 
the  charges  stated  therein.  It  is  a  mere  ad- 
mission that  the  account  is  correct,  but  it  is 
not  an  estoppel,  and  the  account  is  still  open 
to  impeachment  for  fraud,  mistake,  or  error 
nx^esa  the  position  of  the  opposite  party  has 
been  altered  to  his  prejudice." 

That  an  account  stated  does  not  bar  a 
recovery  for  Items  not  within  the  contempla- 
tion of  the  parties  when  the  settlement  was 
made,  nor  items  omitted  by  mistake,  is  clear- 
ly established  in  this  state.  1  Cal.  Jnr.  109 : 
Union  L.  Co.  v.  J.  W.  Schouten  ft  Co.,  25 
Cal.  App.  80,  142  Pac.  910;  White  v.  Thomp- 
son, 40  Cal.  App.  447, 180  Pac  953. 

[B,  6]  Another  view  of  the  matter  worthy 
of  consideration  to  suggested  by  respondent 
as  follows:  An  account  stated  constitutes 
a  new  contract  1  C.  J.  705-707 ;  Converse  v. 
Scott  137  Cal.  239,  70  Pac.  13.  A  promise 
to  pat  the  amount  ascertained  to  be  due  is 
a  necessary  ingredient  of  an  account  stated. 
1  O.  J.  697.  As  a  new  contract  Its  obliga- 
tions would  not  be  mutual  if  one  party  were 
bound  and  not  the  other.  The  county  sur- 
veyor, who  was  one  of  the  parties  to  this 
supposed  account  stated,  had  no  authority  to 
bind  the  county  of  Tulare  to  pay  the  amount 
recited  in  said  account,  since  the  board  of 
supervisors  alone  is  clothed  with  the  pow- 
er to  allow  dalma  against  the  county  treas- 
nry  or  to  mter  Into  such  contracts,  if,  in- 
deed, the  authority  exists  at  all  to  create  any 
obligation  against  the  county  upon  an  ac- 
count stated.  Sections  4074-4079,  Pol.  Code ; 
1  Corpus  Juris,  p.  704;  City  of  Syracuse  v. 
Roscoe,  66  Misc.  Rep.  317,  123  N.  T.  Supp. 
40S ;  State  t.  Brown,  10  Or.  215. 

[7]  Again,  the  action  was  brought  and  de- 
fended upon  the  original  contract;  an  ac- 
count stated  not  having  been  pleaded  In  the 
answer.  Under  such  circumstances,  the 
stated  account  Is  waived.  1  C.  J.  709 ;  Bump 
V.  Cooper,  20  Or.  627,  26  Pac  848;  Harrison 
f.  Hienderson,  67  Kan.  202,  72  Pac  878.  It 
necessarily  follows  that  there  Is  no  merit  In 


the  claim  of  appellant  that  It  was  incum- 
bent upon  respondent  to  plead  fraud  or  mis- 
take in  order  to  overcome  the  effect  of  such 
account.  It  appeared  only  In  the  evidence, 
and  there,  as  we  have  seen,  plaintiff  made 
his  showing  as  to  its  true  character. 

If  the  claim  as  prepared  by  the  county  sur- 
veyor may  be  considered  as  an  account  stat- 
ed— of  which  there  is  at  least  grave  doubt 
(Richmond  Dredging  Co.  v.  A.,  T.  &  S.  Y- 
Ry.  Co.,  81  CaLApp.  399,  160  Pac  862)— for 
the  reasons  stated  the  trial  court  was  Justi- 
fied in  Ignoring  it. 

The  question  remains  whether  the  evi- 
dence 8upp6rts  the  finding  that  plaintiff  was 
entitled  to  compensation  for  2,890.8  cubic 
yards  of  oil  cake.  Respondent  sets  out  In 
his  brief  certain  testimony  of  the  county  sur- 
veyor and  deputy  county  surveyor,  from 
which  It  Is  a  fair  inference  that  the  "oil 
cake"  was  not  Included  In  the  estimate  of 
the  amount  of  material  removed,  which  was 
made  by  said  county  ofScial  and  which  con- 
stituted the  basis  for  the  dalm  that  was  al- 
lowed by  the  board  of  aapervlsors.  It  is 
not  denied,  as  we  understand  It  that  the  oil 
cake  was  soft  and  unsuitable  material  that 
had  to  be  removed,  and  for  which  removal 
the  contract  provided  for  compensation.  The 
only  difficulty  was  in  ascertaining  the 
amount  of  the  yardage.  As  to  that  plain- 
tiff had  the  testimony  of  two  experienced 
engineers  who  made  an  investigation  of  the 
highway,  observed  the  oil  cake,  and  comput- 
ed the  amount  of  it.  Their  testimony,  while 
not  amounting,  of  conrae,  to  mathematical 
demonstration,  when  fairly  considered.  Is 
suflident  to  support  the  finding  of  the  court. 
Besides,  the  trial  Judge  visited  this  division 
as  well  as  the  other,  and  it  Is  affirmed  by 
respondent  and  not  denied  by  appellant  that 
he  personally  Inspected  deposits  of  oil  cakes 
thrown  aside  on  the  rig:ht  of  way.  His  In- 
vestigation probably  satisfied  him  that  the 
dalm  of  respondent  was  Just  to  the  atent 
of  2,890  cubic  yards. 

There  seems  to  have  been  a  candid  dif- 
ference of  opinion  between  the  parties  as  to 
the  amount  of  work  done  by  the  contractor, 
and  on  account  of  Changes  made  in  the  align- 
ment of  the  road,  and  because  Imperfect 
records  were  kept,  it  was  difflcnit  to  deter- 
mine with  accuracy  the  extent  of  the  excava- 
tion and  removal  of  material.  The  court 
was  compelled  to  rely  largely  upon  the  opin- 
ion and  omiputation  at  experts  and  its  own 
observations,  and  we  must  hold  that  there 
was  an  honest  and  successful  attempt  to  d» 
Justice  to  both  parties. 

The  Judgment  is  afllrmod. 

We  concur:  FINCH,  P.  J.;  BART,  J. 
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FEI8THAMEL  V.  CAMPBELL.     (CIV.  3741; 
L.  A.  6791.) 

(IMBtrict  Court  of  Appeal,  Second  District,  Di- 
▼isioB  1,  California.  Dee.  28,  1921.  Hearing 
Denied  by  Sapreme  Court  Feb.  23,  1922.) 

1.  Evfileace  «=>590— Court  ne«d  aot  believe 
bare  atatmneat  of  Interested  witnesses  as 
against  cogent  and  oonnecied  clrcumstanoes 
to  contrary. 

The  trial  court  was  not  obliged  to  take  the 
bare  statement  of  interested  witnesses,  who 
sought  to  impress  the  defendant  with  the  char- 
acter of  an  innocent  purchaser,  as  against  a 
set  of  cogent  and  conneoted  circumstances 
plainly  indicating  otherwise,  under  Code  OiT. 
Proe.  !  2061. 

2.  Escrows  ^=>l— May  create'  valid  escrow  by 
delivery  of  securities  conditioned  apon  pay- 
ment of  money  or  consideration. 

Wherever  parties,  under  valid  considera- 
tion, make  delivery  of  instruments,  such  as 
deeds,  certificates  of  stock,  or  securities  of 
other  sorts,  conditioned  upon  the  payment  of 
money,  or  the  rendering  of  further  considera- 
tion, to  the  grantor  or  vendor,  they  may,  as  a 
part  of  the  transaction,  create  a  valid  escrow. 

3.  Contraots  ^310(4)— Option  agreament  sap* 
ported  by  consideration  enforoeable. 

An  option  agreement  snpported  by  sufficient 
consideration  ia  an  enforceable  contract,  not- 
withstanding ita  unilateral  character,  and  the 
question  of  want  of  mutuality  of  remedy  does 
not  affect  it,  and  an  option  to  purchase  stock 
deposited  with  an  escrow  holder  is  enforceable. 

4.  Escrows  «=37— Duty  of  escrow  bolder  un- 
der option  to  purchase. 

Where  corporate  stock  has  been  deposited 
in  escrow  under  an  option  agreement,  the  es- 
crow holder,  as  agent  of  the  proposed  ven- 
dees, has  the  duty  to  see  that  the  property 
remains  in  his  hands  untO  the  expiration  of 
the  full  time  fixed  in  the  directions  of  the 
vendor,  and  to  deliver  the  property  to  the 
vendee  upon  condition  as  to  payment  being  sat- 
isfied, at  which  time  the  vendor  loses  his 
right  of  property  in  the  stock. 

5.  Escrows  <8=3l4(i)— Wrongful  delivery  con- 
veys no  title. 

Wrongful  delivery  by  an  escrow  bolder 
contrary  to  instructions  under  which  he  holds 
the  property  will  confer  no  title,  particularly 
as  against  those  who  take  with  notice. 

6.  Escrows  <8=>  10— Vendee's  remedy  against 
escrow  holder  refusing  to  make  delivery. 

Where  certificate  of  stock  is  deposited  in 
escrow  under  an  option  agreement  and  the 
vendee  performs  the  condition  required,  the 
escrow  holder  no  longer  holds  the  property 
as  the  property  of  the  vendor,  and  the  remedy 
of  the  vendee  is  against  the  escrow  holder  to 
compel  delivery  of  the  atodc 

7.  Escrow  4t=»  10— Assignee  of  vendee  under 
escrow  agreement  held  sntKled  to  compel 
delivery. 

Where  certificate  of  stock  was  deposited  in 
escrow  under  an  option  agreement  and  ven- 
dees  assigned   their  interest  to  plaintiif   and 
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plaintiif  tendered  the  money  required  to  com- 
plete the  purchase  to  the  escrow  holder,  be 
became  entitled  to  the  stock  and  to  his  remedy 
to  compel  the  depository  to  turn  over  the  docu- 
ment, and  such  remedy  followed  the  stock  into 
the  hands  of  a  subsequent  purchaser  from  his 
assignor,  who  had  knowledge  of  assignee's 
rights. 

8.  Escrows  «=»  10— Holder  held  not  necessary 
party  defendant  In  action  to  compel  deilVery. 

Where  escrow  holder  has  delivered  the 
property  to  the  wrong  person,  it  is  not  a  neces- 
sary party  defendant  in  an  action  to  recover 
the  property  by  the  party  entitled  to  the  pos- 
session thereof. 

On  Aehearing  in  Supreme  Court. 

9.  Appeal  and  error  i8=3l  169(8)— Failure  to 
make  order  as  to  money  tendered  In  oonrt 
held  not  to  require  reversal  of  Judgment. 

Where  judgment  was  based  on  theory  that 
tender  in  court  had  been  properly  made  and 
had  been  kept  good,  and  that  under  the  judg- 
ment the  defendant  would  be  entitled  to  the 
money  it  will  not  be  reversed  on  the  ground 
that  it  should  have  included  an  order  to  the 
clerk  for  payment  in  pursuance  of  the  tender 
previously  made;  defendant  being  at  liberty 
to  apply  to  the  derk  for  the  payment  and  to 
obtain  an  order  from  the  court,  if  necessary, 
directing  its  payment 

Appeal  from  Superior  Ooart,  Los  Angeles 
County;    Albert  Lee  Stepbms,  Judge. 

Action  by  F.  L.  Feisthamel  against  R.  M. 
CampbelL  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed  In  the  District 
Court  of  Appeal,  and  hearing  denied  in  Su- 
preme Court 

Frank  F.  Oster,  of  Log  Angeles,  for  ap- 
pellant 

Goodwin  Se  Morgrage,  of  Loe  Angeles,  for 
respondent 

JAMES,  J.  Plaintiff  was  awarded  judg- 
ment for  tlie  recovery  of  a  stock  certificate 
representing  certain  corporate  shares,  and 
defendant   has   appealed   therefrom. 

On  the  13th  of  May,  1918,  R.  A.  Moore  was 
the  owner  of  1,900  shares  of  the  capital  stock 
of  the  Grant  Tool  Company.  On  that  day  he 
deposited  a  certificate  representing  the  full 
number  of  shares  mentioned  with  a  banking 
corporation,  for  the  purpose  of  having  the 
same  held  in  escrow  subject  to  conditions 
which  he-  stated  In  writing.  These  Instruc- 
tiona  80  addressed  to  the  bank  directed  that 
the  escrow  holder  d^ver  the  certificate  to 
M.  M.  Gilchrist,  William  J.  Coady,  John 
Grant  and  A.  J.  Campbell,  or  their  assigns, 
"or  to  any  or  either  of  them  for  the  other  or 
others,"  upon  the  payment  to  the  bank  for 
the  vendor,  within  two  years  from  the  date 
of  the  instructions,  the  sum  of  $2,000,  pay- 
nble>  as  the  document  recited: 

"Five  hundred  dollars  any  time  within  one 
year  from  the  date  hereof,  and  the  sum  of  five 


»For  other  cues  aee  same  topic  and  KBT-NUMBBR  to  all  Ker-Namb«red  Dlseats  and  Indexes 


Digitized  by 


Google 


26 


206  P^CIFIO  REPORTEa 


(CaL 


hundred  doHars  erery  «ix  months  thereafter 
until  said  sum  of  two  thousand  dollars  shall 
have  been  paid.  After  the  payment  of  said  first 
installment  deferred  payments  are  to  bear  in- 
terest at  the  rate  of  6  per  cent,  per  annum." 

The  writing  concluded  with  the  following 
paragraph : 

"These  instractions  are  given  in  recognition 
of  ail  option  granted  by  me  for  a  valoable  con- 
sideration in  an  agreement  with  the  parties 
herein  mentioned  contemporaneously  herewith." 

At  the  time  the  certificate  was  deposited 
and  the  escrow  completed,  all  of  the  persons 
named  In  whose  interest  the  option  to  buy 
bad  been  glvm  were  the  owners  of  a  large 
amount  of  stock  in  the  same  corporation.  On 
the  18th  of  March,  1919,  the  plaintiff  purchas- 
ed from  Girchrist  6,365  shares  of  Grant  Tool 
Company  stock,  and  from  Coady  8412  shares, 
at  $2  per  share.  The  agreement  of  purchase 
covering  both  of  these  Interests  was  in  writ- 
ing and  contained  in  one  document  On  the 
same  day  the  plaintiff  purchased  from  Grant 
10,700  shares  of  the  same  stock  and  from  A. 
J.  Campbell  1,700,  also  the  interest  of  both 
of  these  parties  in  a  certain  block  consisting' 
of  1,500  shares  of  the  same  stock  then  being 
held  as  collateral  security  for  payment  of  a 
debt  theretofore  incurred  by  the  vendors. 
This  purchase  from  Campbell  and  Grant  was 
also  evidenced  by  a  writing  expressed  In  a 
single  document,  and  the  purchase  price 
therein  agreed  upon  was  the  sum  of  $1  per 
share.  Each  of  the  documents  hereinbefore 
referred  to  contained  a  clause  expressing  an 
assignment  of  the  Interest  of  the  vendors  in 
the  option  to  purchase  the  Moore  stock  which 
had  been,  as  before  stated,  made  the  subject 
of  the  escrow  deposit  The  assignment  was 
expressed  in  the  following  language: 

"First  party  •  •  *  does  sell  and  assign  to 
the  third  party  all  his  right,  title  and  interest 
in  and  to  a  certain  option  to  purchase  1.900 
shares  of  the  capital  stock  of  said  Grant  Tool 
Company  for  the  sum  of  $2,000,  which  said 
option  is  given  by  one  Moore  to  the  first  party." 

On  the  26th  day  of  March,  1919,  the  plain- 
tiff here,  the  bolder  of  the  assignment  in  the 
option  rights  from  Gilchrist  Coady,  Grant, 
and  A.  J.  Campbell,  presented  the  written 
assignment  to  the  trust  officer  of  the  bank  in 
charge  of  the  escrow  of  the  Moore  stock, 
made  tender  of  $2,000,  and  requested  that 
the  stock  be  delivered  to  him.  The  trust  offi- 
cer declined  to  deliver  the  stock,  stating  that 
he  did  not  deem  the  assignment  sufficient  and 
demanded  that  plaintiff  secure  a  power  of 
attorney  from  the  four  persons  who  had  as- 
signed their  interest  Plaintiff  at  a  later 
date,  through  his  attorney,  made  another  ten- 
der and  a  more  formal  demand  upon  the 
bank,  but  at  that  time  the  stock  had  already 
been  delivered,  under  circumstances  which 
we  will  now  state: 

[1]  The  evidence  shows  that  one  Dent  had 
(or  several  years  been  a  friend  and  acquaint- 


ance of  Grant  and  A.  X  Campbell.  Be  was 
not  an  attorney  at  law,  but  had  been  con- 
sulted by  Grant  and  had  advised  the  latter 
In  a  business  way  respecting  transactions  af- 
fecting the  stock  of  the  Grant  Tool  Company, 
and  particularly  during  the  transaction 
which  resulted  in  the  sale  by  Grant  and 
Campbell  of  their  stock  to  plaintiff.  It  will 
be  noted  that  while  Coady  and  Gilchrist  re- 
ceived $2  per  share  for  their  stock.  Grant 
and  Campbell  secured  but  $1 ;  that  being  the 
price  also,  approximately,  of  the  stock  held 
in  escrow  under  the  Moore  option.  We  gath- 
er from  the  record  that  when  Grant  and  A. 
J.  Campbell  concluded  the  sale  of  their  stock 
to  plaintiff,  they  had  not  learned  that  plain- 
tiff was  paying  Coady  and  Gilchrist  a  higher 
price,  and  that  when  they  did  learn  of  this, 
they  became  dissatisfled,  with  the  result  that 
certain  action  was  taken  which  is  now  nar- 
rated: A  few  days  after  the  making  of  the 
sale  by  Grant  and  A.  J.  Campbell  to  plaintiff, 
a  power  of  attorney  signed  by  the  two  per- 
sons named  was  executed  in  favor  of  Dent. 
This  power  of  attorney  authorized  Dent  par- 
ticularly to  "demand,  receive  receipt  and 
cause  to  be  paid  for  1,900  shares  of  capital 
stock  of  the  Grant  Tool  Company,  a  corpora- 
tion, evidenced  by  certificate  No.  34,  and  now 
in  the  custody  of  the  Citizens'  Trust  &  Sav- 
ings Bank,  under  its  escrow  No.  1180,  or 
make  any  and  all  demands  necessary  or  prop- 
er to  be  made  to  recover  any  and  all  corpo- 
rate stoclcs  or  stock,  moneys  or  money,  to 
which  we,  or  either  of  us,  may  be  entitled  by 
reason  of  our  relationship  as  stockholders  In 
the  Grant  Tool  Company,  a  corporation. 
•  *  •  "  The  inference  is  plainly  indicated 
that  Dent  had  learned  from  the  bank  that  it 
would  act  upon  a  power  of  attorney  from  the 
parties  mentioned  in  the  escrow  Instructions. 
Dent,  armed  with  this  power  of  attorney, 
liroceeded  to  look  up  Moore,  the  owner  of  the 
escrowed  stock,  and  the  latter,  after  some 
consultation  with  counsel  as  to  bis  rights, 
w&at  to  the  bank  and  accepted  payment  for 
the  stock.  The  bank  determined  that  the 
power  of  attorney  presented  by  Dent  author- 
ized it  to  release  the  stock  from  escrow,  and 
delivered  It  over.  In  view  of  the  fact  that 
one  of  the  contentions  of  appellant  is  that 
the  evidence  was  Insufficient  to  show  that 
defendant  Campbell  was  not  an  innocent  pur- 
chaser, without  notice  of  any  rights  of  the 
plaintiff,  we  shall  pay  particular  attention 
to  the  evidence  as  It  disclosed  the  conduct  of 
Dent  In  connection  with  the  acts  of  the  de- 
fendant Defendant  Campbell  was  the  fa- 
ther of  A.  3.  Campbell  and  the  father-in-law 
of  Grant  As  soon  as  Deut  had  secured  the 
power  of  attorney  mentioned,  he  wrote  a 
letter,  stating  in  effect  that  he  believed  he 
could  secure  1,900  shares  of  stock  of  the 
Grant  Tool  Company  at  the  same  price  men- 
tioned In  the  escrow  Instructions  to  Moore, 
and  offered  to  sell  the  same  to  defendant 
This  letter  he  took  to  defendant's  place  of 
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business  In  Qie  city  of  Los  Angeles,  where, 
although  he  stated  that  he  was  well  ac- 
quainted with  defendant,  he  entered  into  no 
conversation  respecting  the  stock  at  all,  but 
delivered  to  him  the  letter,  saying  that  he 
would  return  after  a  while.  Dent  Insisted 
that  he  at  no  time  disclosed  to  the  defendant 
the  situation  respecting  the  sale  of  the 
Grant-Campbell  interests,  or  respecting  any 
assignment  having  been  made  of  the  option 
rights  (although  be  admitted  that  be  bad 
seen  and  read  that  assignment).  According 
to  the  testimony  of  both  Dent  and  the  de- 
fendant. Dent  returned  to  the  defendant's 
place  In  about  an  hour  and  the  defendant 
told  him  that  he  would  take  the  stock.  On 
cross-examination  the  latter  testified  that  at 
the  time  he  knew  nothing  of  the  condition 
of  the  Grant  Tool  Company,  as  to  Its  fi- 
nances, as  to  the  property  It  possessed,  or,  in 
fact,  nothing  at  all  reelecting  matters  which 
might  affect  the  value  of  the  stock.  He  de- 
nied In  general  terms  that  be  knew  of  the 
sale  of  the  Grant-Campbell  stock  to  the  plain- 
tiff, but  admitted  in  the  course  of  bis  exam- 
ination that  Grant's  "Uttle  gftl,"  bis  grand- 
daughter, had'  said  that  her  father  had  sold 
out.  At  any  rate,  defendant  immediately 
prepared  certified  checks  covering  the  amount 
which  Dent  explained  to  him  was  required, 
and  these  were  deposited  with  Dent's  coun- 
sel to  await  delivery  of  the  stock.  After  the 
first  checks  were  deposited.  Dent  found  that 
there  were  other  charges  that  Moore  Insisted 
should  be  paid,  Including  his  (Moore's)  attor- 
ney's fee.  He  returned  to  the  defendant  and 
explained  the  situation,  whereupon  the  de- 
fendant furnished  the  added  amounts  of 
money.  After  the  stock  was  procured  from 
the  bank,  it  rested  in  the  hands  of  Doit's 
counsel  for  a  period  of  about  six  months.  In 
July,  Dent  proceeded  to  take  action  in  the 
matter  of  the  sale  of  the  stock  of  Grant  and 
Campbell  to  the  plaintiff.  Under  date  of 
July  2.'?d  he  drew  a  notice  addressed  to  the 
plaintiff,  expressing  a  tender  of  $12,400,  and 
demanded  that  there  be  returned  to  Grant 
and  A.  J.  Campbell  12,400  shares  of  stock; 
it  being  asserted  in  that  notice  that  the  same 
had  been  obtained  from  vendors  by  fraud. 
This  notice  he  signed  "A.  J.  Campbell,  John 
Grant,  by  Henry  G.  Dent,  Their  Attorney  in 
Fact"  The  $12,400  was  actually  tendered  to 
the  plaintiff  under  this  demand,  and  it  Is 
significant  to  note  that  the  money  was  fur- 
nished by  the  defendant  here. 

We  will  not  attempt  to  make  any  further 
statement  of  the  evidence  as  affecting  the 
connection  of  the  defendant  with  the  pur- 
chase of  the  escrowed  stock.  The  record,  by 
a  great  wealth  of  circumstances,  is  ample  to 
show  that  the  defendant  was  not,  in  bis  deal- 
ings respecting  this  stock,  dlsa.ssoclatcd  from 
Grant  and  A.  J.  Campbell.  The  trial  court 
was  not  obliged  to  take  the  bare  statement 
of  the  Interested  witnesses  who  sought  to 
impress  the  defendant  with  the  character  of 


an  innocent  pur(Aaser,  as  againit  a  set  of 
cogent  and  connected  circumstances  plainly 
indicating  otherwise.    Code  Civ.  Proc.  f  2061. 

[2]  Appellant  advances  the  contention  that 
there  was  no  "escrow"  as  that  term  Is  made 
to  describe  the  legal  situation  following  the 
deposit  of  documents  in  the  hands  of  a  third 
person.  It  is  argued  that.  In  order  to  have 
constituted  the  depositary  an  escrow  holder, 
with  the  obligation  to  protect  the  interests  of 
the  persons  in  whose  favor  the  deposit  was 
made,  there  must  have  been  an  ai;reement  on 
the  part  of  the  latter  to  purchase:  in  other 
words,  that  the  agreement  should  have  been 
one  of  sale  and  purchase,  and  not  a  bare 
option.  A  number  of  authorities  are  cited 
which  sustain  the  general  proposition  that 
where  deeds  are  deposited  with  a  third  per- 
son to  be  delivered  upon  compliance  with 
some  specified  conditions,  there  must,  in 
order  to  make  a  good  escrow,  be  a  corre- 
sponding agreement  on  the  part  of  the  pro- 
posed beneficiary  binding  them  to  buy. 
Whatever  may  be  the  earlier  holdings,  it 
seems  now  to  be  established  that  wherever 
parties,  under  valid  consideration,  make  de- 
livery of  instruments,  such  as  deeds,  certifi- 
cates of  stock,  or  securities  of  other  sorts, 
conditioned  upon  the  payment  of  money  or 
the  rendering  of  further  consideration  to  the 
grantor  or  vendor,  they  may,  as  a  part  of 
the  transaction,  create  a  valid  escrow. 

[3,4]  An  option  agreement,  supported  by 
sufiicient  consideration,  is  an  enforceable 
contract,  notwithstanding  its  unilateral  char- 
acter, and  the  question  of  want  of  mutuality 
of  remedy  does  not  affect  It  "If  mutuality,  in 
a  broad  sense,  were  held  to  be  an  essential 
element  in  every  valid  contract,  to  the  ex- 
tent that  both  contracting  parties  could  sue 
on  it  there  could  be  .no  such  thing  as  a  val- 
id unilateral  or  option  contract,  or  a  contract 
evidenced  by  a  subscription  paper,  or  a  con- 
tract to  enforce  a  reward  offer,  or  a  guaran- 
ty, or  in  many  other  instances  readily  put  in 
ordinary  business  affairs.  *  *  •  An  op- 
tion, supported  by  a  consideration,  furnishes 
another  illustration  of  a  contract  which  is 
valid,  notwithstanding  the  lack  of  mutuality. 
It  is  no  objection  to  the  validity  of  the  con- 
tract that  the  holder  of  the  option  is  under 
no  obligation  to  exercise  it."  6  Ruling  Case 
Law,  p.  687,  and  decisions  shown  in  footnote. 
See,  also,  Pittsburgh  Vitrified  P.  &  B.  Co.  v. 
Bailey,  76  Kan.  42,  90  Pac.  803,  12  L.  R.  A. 
(N.  S.)  745.  The  case  of  Clark  v.  Campbell, 
23  Utah,  569,  65  Pac.  496,  54  L.  R.  A.  508,  90 
Am.  St  Rep.  716,  is  cited  as  expressing  the 
opposite  view.  In  that  case  there  was  not 
involved  the  question  as  to  enforceability  of 
an  option  contract  based  upon  a  valuable 
consideration,  nor  whether,  under  such  a 
contract,  there  might  be  made  a  valid  escrow. 
The  court  expressly  stated  that  no  consider- 
ation appeared  to  have  been  given  for  the  op- 
tion, and  the  main  point  involved  was  as  to 
the  right  of  a  vendee  to  the  dividends  which 
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bad  been  declared  upon  the  stock  between 
the  date  of  tbe  option  agreement  and  the 
time  when  the  right  to  purchase  was  finally 
exercised.  The  case  of  Bailey  ▼.  Security 
-Trust  Co.,  179  Cal.  540,  177  Pac.  444,  holds 
directly  that  an  option  to  purchase  stock 
deposited  with  an  escrow  holder  Is  enforce- 
able. Sections  1057  and  1053  of  the  Civil 
Code  are  referred  to  in  that  decision  as  au- 
thorizing such  deposits  to  be  made,  both  of 
deeds  afTectlng  real  property,  and  personal 
property.  Summing  up  its  conclusions  af- 
fecting the  various  matters  involved,  the 
court  stated  that  to  hold  otherwise  would  be 
to  put  an  end  "to  the  common  and  convenient 
practice,  which  has  of  recent  years  found 
general  acceptance  in  the  business  world,  of 
consummating  transfers  of  real  and  person- 
al property  through  deposits  in  escrow." 
Once  a  valid  deposit  in  escrow  has  been 
made,  the  escrow  holder  becomes  the  agent 
of  both  parties.  Presuming  a  case  like  tills, 
of  an  option  to  purchase  stock,  the  escrow 
holder  is  the  agent  of  the  vendor  for  the  pur- 
pose of  holding  the  stock  and  receiving  the 
purchase  price  if  it  be  paid  by  the  second 
parties,  and  it  has  the  obligation  also  to  re- 
turn the  stock  at  the  end  of  the  time  fixed, 
where  tbe  vendees  have  not  made  payment 
of  the  amount  agreed  upon.  The  vendor  In 
such  a  case  has  no  right  to  withdraw  prop- 
erty from  the  deposit  until  the  expiration  of 
the  time  stated.  As  an  agent  of  the  proposed 
vendees,  the  escrow  holder  has  then  the  duty 
to  see  that  the  pi'operty  remains  in  his  hands 
until  tbe  expiration  of  the  full  time  fixed 
in  the  directions  of  the  vendor,  and  to  deliv- 
er the  property  to  the  vendees  upon  tbe  con- 
dition as  to  payment  being  satisfied.  By  the 
making  of  such  an  escrow  deposit,  the  de- 
positary becames  a  trustee  under  an  express 
trust,  and  when  tbe  vendees  have  rendered 
the  consideration  required  into  tbe  tiands 
of  the  trustee,  the  escrow  holder  becomes  tbe 
agent  of  the  vendees  in  the  holding  of  It,  and 
the  vendor  loses  his  right  of  property  there- 
in. We  quote  further  from  Ruling  Case  Law, 
volume  10,  and  of  the  text  as  shown  on  page 
640,  which  is  sustained  by  authorities  cited 
thereunder : 

"The  more  logical  position  and  that  approved 
by  numerous  authorities  is  that  upon  the  hap- 
pening of  the  event  or  tbe  performance  of  the 
condition  upon  which  manual  delivery  should  be 
made  by  the  depositary  to  the  grantee,  although 
not  in  fact  physically  delivered  to  him,  a  deed 
theretofore  in  escrow  becomes  ipso  facto  the 
deed  of  the  grantee  in  whom  the  title  vests,  and 
that  thenceforth  the  depositary  or  holder  is  re- 
garded as  the  mere  agent  or  trustee  of  the 
grantee." 

See  Cannon  ▼.  Handley,  72  CaL  133,  13 
Pac.  815. 

And  In  tbe  same  text  (R.  O.  L.),  at  page 
642,  It  Is  announced  that  a  court  of  equity 
may  be  resorted  to  to  compel  delivery  of  an 
Instrument  placed  In  escrow,  where  the  con- 


ditions are  fulfilled  and  the  depositary  re- 
fuses to  deliver.  It  la  further  stated  that 
the  remedy  is  against  tbe  trustee  and  not 
against  tbe  grantor,  adding: 

"If  a  conveyance  is  deposited  in  escrow  an'd 
the  grantor  is  about  to  withdraw,  or  permit 
the  withdrawal  of,  the  instrument  before  the 
expiration  of  the  time  during  which  it  was  to 
remain  on  deposit,  and  has  conveyed  to  a  pnr- 
chaser  with  notice,  a  court  of  equity  will 
grant  relief,  and,  if  necessary,  an  injunction 
keeping  the  title  in  statu  quo  and  placing  the 
grantee  in  the  same  situation  that  tbe  vendor 
agreed  he  should  be,  by  giving  the  right  to 
perform  the  condition  and  to  receive  the  deed 
according  to  the  terms  of  the  contract." 

[E-8]  It  Is  uniformly  held  to  be  the  law 
that  the  wrongful  delivery  by  an  escrow 
holder  contrary  to  instructions  under  which 
he  holds  the  property  will  confer  no  title,  par- 
ticularly as  against  those  who  take  with  no- 
tice. We  have  already  suggested  that,  upon 
tbe  performance  of  tbe  condition  required  of 
a  vendee,  the  escrow  holder  or  trustee  no 
longer  holds  tbe  property  as  the  property  of 
the  vendor,  but  for  tbe  vendee;  and  that  the 
remedy  of  the  vendee  in  such  a  case  is 
against  tbe  trustee  or  escrow  holder  to  com- 
pel delivery  of  the  subject  of  the  deposit. 
There  was  in  this  case  a  wrongful  deliv- 
ery of  the  certificate  of  stock  to  Dent  The 
escrow  holder  bad  due  and'  sufficient  no- 
tice that  neither  Grant  nor  A.  J.  Campbell 
had  any  further  Interest  In  the  escrow  de- 
posit, but  that  they  bad  by  a  sufficient  in- 
strument in  writing  assigned  all  of  that  in- 
terest to  the  plaintiff  here.  While  the  stock 
was  still  In  possessicm  of  the  trustee,  the 
plaintiff  tendered  the  money  required  to  com- 
plete the  purchase  exhibited  tbe  instruments 
of  assignment,  and  demanded  that  the  prop>- 
erty  be  delivered  to  bim.  Immediately  upon 
tbe  performance  of  these  acts,  plaintift  be- 
came entitled  to  tbe  stock  and  became  enti- 
tled to  his  remedy  to  compel  tbe  depositary 
to  turn  over  the  document  We  have  indi- 
cated, too,  that  there  was  sufficient  evidence 
to  show  that  A.  J.  Campbell  made  tbe  pur- 
chase, or  pseudo  purchase,  with  knowledge 
of  the  facts  concerning  the  conditions  sur- 
rounding this  particular  stock.  Tbe  vendees 
having  available  to  them  the  remedy  to  com- 
pel the  depositary  to  turn  over  the  stock,  we 
think  that  remedy  followed  tbe  stock  into 
the  hands  of  the  person  who  wrongfully  be- 
came possessed  of  it  It  was  necessary  that 
the  defendant  be  named  as  a  party  in  order 
that  the  stoA  be  recovered,  and  we  do  not 
think  that  it  was  Indispensable  that  the  es- 
crow holder  should  have  been  Included  as  a 
defendant.  The  action  as  first  brought  in- 
cluded as  defendants  the  vendor  of  tbe  stock, 
the  escrow  bolder.  Grant,  A.  J.  Campbell,  and 
Henry  G.  Dent,  as  well  as  this  defendant 
The  respondent  by  a  demurrer,  which  he  in- 
terposed to  the  original  complaint,  objected, 
among  other  grounds,  that  there  was  a  mis- 
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joinder  of  parties  defendant,  and  that  he 
was  improperly  included  as  a  party.  His 
and  other  demnrrers  filed  were  sustained, 
when  the  plaintiff  amended,  making  defend- 
ant here  the  sole  party  against  whom  relief 
was  donanded,  and  setting  out  the  facts  by 
snfiBcient  allegations  concerning  the  making 
of  the  option  contract  and  escrow  agreement, 
as  well  as  the  subsequent  action  taken,  as 
has  been  hereinbefore  stated.  We  do  not 
Iterceive  any  detriment  which  respondent  has 
snfTered  by  reason  of  his  having  been  made 
the  sole  defendant  in  the  case.  The  case  in  its 
evidence  bears  strongly  the  impression,  more 
potent  that  a  mere  suspicion,  that  Dent,  in 
securing  the  stodc  from  the  escrow  holder, 
was  acting  <»  behalf  of  A.  J.  Campbell  and 
Grant,  for  whose  benefit  the  defendant  here 
advanced  the  n^oney  with  which  to  satisfy 
the  vendor's  demand.  This  suggestion  is  giv- 
en weight  by  the  fact  that  under  the  same 
power  of  attorney  Dent  later  made  a  written 
demand  on  behalf  of  his  principals.  Grant 
and  A.  J.  Campbell,  for  the  return  of  the  oth- 
er stock  purchased  by  the  plaintift  from 
these  men,  and  that,  again,  the  defendant 
bore  advanced  the  money  which  was  ten- 
dered in  connection  with  that  demand.  The 
plaintiff  not  only  tendered  to  the  escrow 
holder  the  money  required,  but  continued  to 
offer  to  pay  the  amount  and  deposited  the 
same  into  court  to  await  the  result  of  the 
trial.  This  case,  as  the  record  presents  It, 
shows  few  equitable  features  which  can  prop- 
erly be  invoked  in  aid  of  the  defendant's  po- 
sition; on  the  other  hand,  the  plaintiff  ap- 
pears to  have  endeavored  only  to  secure  what 
his  agreement  with  Grant,  A.  J.  Campbell, 
and  Moore  entitled  him  to,  and  which,  had 
not  the  escrow  holder  disregarded  the  plain 
language  of  the  Instructions  under  which  the 
deposit  was  hdd,  would  have  been  rendered 
to  him  without  fbe  necessity  of  resorting  to 
this  suit 
The  Judgment  Is  affirmed. 

We  concur:     CONRBT,  P.  J.;    SHAW,  J. 

Opinion  of  Supreme  Court  In  Bank 
Denying  Hearing. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing in  this  court  Is  denied. 

[I]  In  answer  to  the  suggestion  in  the  pe- 
tition that  the  Judgment  of  the  court  below 
sboald  have  included  an  order  for  the  pay- 
ment or  delivery  by  the  clerk  of  the  $2,000 
deposited  In  court  in  pursuance  of  the 
tender  previously  made  by  the  plaintiff  to 
tbe  defendant,  and  for  the  purpose  of  keep- 
ing such  tender  good,  we  deem  it  proper  to 
say  that  tbe  fallnre  to  make  such  order 
would  not  be  in  any  evmt  cause  for  the  re- 
versal of  tbe  Judgment  That  Judgment  was 
based  upon  tbe  theory  that  the  tender  had 
beea  properly  made  and  had  been  kept  good 


by  the  deposit  and  that  by  reason  of  the 
Judgment  for  the  plaintiff  tbe  defendant 
wonld  be  entitled  to  the  money.  Tbe  defend- 
ant Is  at  liberty  to  apply  to  the  clerk  for  the 
payment  thereof,  and,  if  the  clerk  refuses,  he 
may  apidy  to  tbe  court  for  an  order  direct- 
ing such  payment. 

We  concur:  SHAW,  C.  J.;  WASTE,  J.: 
LAWLOR,  J.;  SHURTLEFF,  J.;  SLOANB, 
J.;  WILBUR,  J.;  RICHARDS,  Justice  pro 
tern. 


(6S  Cal.  App.  ITS) 

UNITED    STATES    TRADING    CORPORA- 
TION  V.  NEWMARK   GRAIN    CO. 
■      (CIv.  3562.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Jan.  13,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  13, 
1922.) 

i.  Sales  ^=>83— Duty  to  get  oars  and  shipping 
permits  from  railroad  administration  held  to 
rest  on  the  seller. 
Under  a  contract  for  sale  of  barley,  pur- 
chased f.  o.   b.,  to  b«  billed  by  the   seller  to 
point  of  destination  with  draft  attached  to  the 
bill  of  lading,  where  the  seller  had  his  agents 
at  tbe  point  of  shipment,  and  the  buyer  was 
away  from  the  place  of  shipment  the  duty  to 
get   the   cars  for   shipping  and   shipping  per- 
mits from  the  railroad  administraUon  rested  on 
the  seller. 

2.  Sales  «=>S4— Gvttlag  oars  and  permit  for 
shipping  by  seirer  held  to  pot  a  oonsitraction 
on  a  doubtful  contract. 

In  a  contract  for  the  sale  of  barley  where 
it  was  not  specified  whidi  party  should  get 
cars  and  shipping  permits  from  the  railroad 
administration,  the  course  of  dealing  adopted 
between  the  parties  by  which  tbe  seller  had 
obtained  the  cars  and  shipping  permits  puts  a 
construction  on  the  contract  to  be  adopted  by 
the  courts. 

3.  Customs  and  usages  (Ss^lO— Contraot  of  sale 
held  not  subject  to  a  trade  custom  that  sell- 
er should  get  shipping  permits. 

Where  a  contract  for  the  sale  of  barley  was 
made  before  an  embargo  was  placed  on  cer-  ■ 
tain  shipments  by  the  federal  railroad  admin- 
istration, a  local  trade  custom  requiring  the 
buyer  to  obtain  permits  for  the  shipment  will 
not  be  construed  to  affect  the  contract  espe- 
cially when  the  custom  related  to  the  town  of 
L.,  of  which  the  buyer  was  not  a  resident  and 
there  was  no  proof  of  his  knowledge  of  the 
custom. 

4.  Sales  $=384 — Contract  not  dissolved  by  em- 
bargo which  ended  prior  to  breach. 

Where  contracts  for  the  sale  of  barley  con- 
tained no  war  or  force  majeure  provisions,  a 
temporary  embargo  on  shipments  by  the  gov- 
ernment which  lasted  about  two  months,  and 
which  ended  before  the  seller  refused  to  com- 
plete the  contract,  merely  suspended  the  per- 
formance of  the  contract  and  did  not  dissolve 
it 
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5.  SalM  «=»  1 53— Tender  held  net  performuee 
of  contract  for  Mlvery  f.  o.  b.  at  stated  plaoe. 

Where  a  contract  for  barley  was  for  de- 
livery {.  o.  b.  cars  billed  to  N.,  a  tender  of  a 
car  in  li.,  and  of  barley  in  a  warehonse,  rep- 
resented by  receipts,  was  not  a  sufficient  ten- 
der of  performance. 

6.  Sales  <S=>  1 5 1— Anticipatory  breach  during 
delay  In  performance  on  account  of  embargo 
In  shipment  held  ineffective. 

Where  contract  for  the  sale  of  barley  to 
be  delivered  f.  o.  b.  on  cars  billed  to  N.  was 
suspended  by  government  embargo,  the  buyer 
had  a  right  to  disregard  an  anticipatory  breach 
of  the  contract  by  the  seller  and  treat  the  con- 
tract as  subsisting,  and  could  sue  for  a  breach 
after  the  time  for  complete  performance  had 
expired,  after  the  termination  of  the  embargo. 

7.  Sales  «s>4l8(2)— Damages  for  breach  of 
oontraet  of  sale  held  to  be  measured  when 
the  seller  refused  to  perform  after  ending  of 
embargo  on  shipment. 

Where  performance  of  contracts  for  the 
sale  of  barley  was  suspended  by  a  government 
embargo  on  shipping,  during  the  existence  of 
which  the  seller  made  an  anticipatory  breach 
and  refused  to  complete  the  contract  after  the 
ending  of  the  embargo,  the  damages  should  be 
measured  as  of  the  date  when  the  seller  after 
the  lifting  of  the  embargo  refused  to  make 
further  delivery. 

8.  Sale*  9=9418(2)  —  Buyer's  damages  for 
breach  of  contract  stated. 

If,  before  the  time  when  the  buyer  may 
rightfully  demand  delivery,  the  seller  gives  no- 
tice of  an  intention  not  to  deliver,  the  market 
price  as  of  the  date  when  the  delivery  may 
rightfully  be  demanded  by  the  buyer  will  gov- 
ern, and  not  the  market  price  on  the  date  of 
such  notice  or  anticipatory  breach. 

9.  Appeal  and  error  €=>I07I(6)  —  Failure  to 
make  findings  as  to  tender  of  goods  sold  held 
■ot  to  make  judgment  defeotlve. 

Where  contracts  for  the  sale  of  barley  re- 
qoired  it  to  be  delivered  f.  o.  b.  on  cars  billed 
to  N.  and  shipment  was  delayed  by  government 
embargo  and  in  the  action  for  damages  defend- 
ant pleaded  a  tender  of  performance,  the  evi- 
dence of  which  did  not  warrant  a  finding  for 
him,  failure  of  the  court  to  make  a  finding  on 
the  issues  of  tender  will  not  work  a  reversal  of 
judgment  for  plaintiff. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;   John  W.  Sbenk,  Judge. 

Action  by  the  United  States  Trading  Cor- 
poration against  the  Newmark  Grain  Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Afflrmed. 

Emery  &  Rebart  and  Blcksler,  Smith  & 
Parke,  all  of  Los  Angeles,  for  ai^Uant 

Christopher  M.  Bradley  and  Sloss,  Acker- 
man  &  Bradley,  all  of  San  Francisco,  for  re- 
spondent 

FINIiATSON,  P.  J.  This  Is  an  action  for 
damages  for  the  nondelivery  of  the  balance 


oi  certain  barley  which  the  defendant  had 
contracted  to  sell  to  plaintiff  and  to  ship  to 
the  latter  at  New  Orleans,  La.  Plaintiff  re- 
covered Judgment,  and  the  defendant  appeals. 

The  complaint  contains  two  counts.  In 
the  first  It  Is  alleged  that  on  June  13,  1919, 
plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  the  former  agreed  to  buy  and 
the  latter  agreed  to  sell  2.000  tons,  or  4,- 
000,000  pounds,  of  barley,  at  certain  agreed 
prices,  the  barley  to  be  delivered  free  on 
board  cars  at  California  for  shipment  to  New 
Orleans,  payments  to  be  made  on  sight  drafts 
attached  to  bills  of  lading;  that  defendant 
delivered  3,869.967  pounds,  leaving  a  bal- 
ance of  130,033  pounds  undelivered;  that 
the  time  for  the  delivery  of  such  balance  ex- 
pired November  12,  1919,  on  which  date  de- 
fendant refused  to  make  any  further  dollr- 
erles;  that  at  that  date  the  market  value  of 
the  barley,  free  on  board  cars  in  California, 
exceeded  the  contract  prices  by  78-14  cents 
per  hundredweight;  wherefore  plaintiff  al- 
leges that  It  has  been  damaged  in  the  sum 
of  $819.  In  the  second  count  It  is  alleged 
that  on  June  23,  1919,  plaintiff  and  defend- 
ant entered  Into  an  agreement  whereby  the 
former  agreed  to  buy  and  the  latter  agreed 
to  sell  1,000  tons,  or  2,000,000  pounds,  of  bar- 
ley, to  be  delivered  free  on  board  cars  in  Cal- 
ifornia for  shipment  to  New  Orleans,  at  cer- 
tain prices,  payments  to  be  made  on  sight 
drafts  attached  to  bills  of  lading.  It  is  then 
alleged  that,  as  in  the  case  of  the  first  con- 
tract, defendant,  on  November  12,  1919,  re- 
fused to  make  delivery  of  an  undelirerod 
balance,  namely,  a  balance  of  768,822  pounds ; 
that  on  that  date  the  difference  between  the 
contract  prices  and  the  market  value  was  65 
cents  per  hundredweight;  wherefore.  It  Is 
alleged,  plaintiff  has  been  damaged  in  the 
sum  of  54.997.34. 

[1]  Plaintiff  Is  a  corporation  carrying  on 
its  business  at  San  Francisco,  and  defend- 
ant Is  likewise  a  corporation,  with  its  prin- 
cipal place  of  business  at  Los  Angeles. 

Prior  to  entering  into  either  of  the  two 
contracts  mentioned  in  the  complaint,  name- 
ly, on  the  9th,  10th,  and  12th  days  of  June, 
1919,  plaintiff  and  defendant  had  entered  in- 
to three  similar  agreements  for  the  purchase 
and  sale  of  barley,  each  of  which  was  evi- 
denced by  telegraphic  correspondence.  In  the 
first  of  these  prior  agreements,  that  made 
on  June  9,  1919,  It  was  agreed  that  the  bar- 
ley should  be  delivered  "f.  o.  b.  cars -[at]  Im- 
perial Valley  points,  and  shipped  to  plain- 
tiff In  care  of  the  Public  Elevator  at  New 
Orleans."  In  the  agreement  of  June  12th 
it  was  agreed  that  the  barley  should  be  de- 
livered "f.  o.  b.  cars  rail  points,"  and  that 
it  should  be  shipped  "in  40-ton  cars  as  per 
our  instructions  of  June  9/19  to  New  Or- 
leans." That  Is,  defendant,  by  the  terms  of 
this  agreement  of  June  12th,  was  instructed. 
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In  effect,  to  ship  the  barley  to  plaintiff  at 
New  Orleans  In  care  of  the  Public  Elevator 
at  that  city,  after  loading  it  free  on  board  the 
cars  at  California  points. 

The  contract  alleged  In  the  first  count  of 
the  complaint,  that  for  the  purchase  and  sale 
of  2,000  t<ms  of  barley,  is  eridenced  by  four 
telegrams  and  a  letter  of  confirmation.  By 
the  first  of  these  telegrams,  sent  by  plaintiff 
at  San  Francisco  to  defendant  at  Los  Angeles 
on  June  13,  1919,  plaintiff  ordered  of  de- 
fendant 1,000  tons  of  barley  "for  shipment 
not  later  [than]  July  twentieth,  same  terms 
[and]  price  as  last  purchase."  This,  read  In 
the  light  of  the  agreement  for  the  preceding 
purchase — ^that  of  June  12,  1919 — meant  that 
plaintiff  offered  to  purchase  of  defendant 
1,000  tons  of  barley  to  be  delivered  free  on 
board  the  cars  at  rail  points  in  California 
and  shipped  In  40-ton  cars  to  plaintiff  at  New 
Orleans  in  care  of  the  Public  Elevator  at  that 
city.  Defendant,  on  the  same  day,  June  13, 
1919,  telegraphed  Its  acceptance  of  plalntltTs 
order.  Thereafter,  but  on  the  same  day,  de- 
fendant, by  a  telegram  to  plaintiff,  offered 
to  sell  the  latter  an  additional  1,000  tons  of 
barley.  Plaintiff  immediately  wired  an  ac- 
ceptance. Then  followed  a  written  confirma- 
tion, dated  at  San  Francisco  June  13,  1919, 
signed  by  plaintiff  and  later  accepted  and 
signed  by  defendant,  which.  In  so  far  as  it 
Is  material  to  our  inquiry,  reads: 

"We  hereby  confirm  purchase  from  you  to- 
day by  wire  •  •  •  barley  2,000  tons 
*  •  •  f .  o.  b.  cars  main  line  Calif,  rail  points 
on  or  before  Jul.  20.  Remarks:  Ship  same  as 
other  lots." 

The  words  "ship  same  as  other  lots,"  refer- 
ring as  they  do,  to  the  preceding  purchases, 
were  tantamount  to  a  shipping  instruction 
from  plaintiff,  the  buyer,  to  defendant,  the 
seller,  to  deliver  the  2,000  tons  free  on  board 
the  cars  at  rail  points  in  California  not  later 
than  July  20,  1919,  and  to  ship  it  in  cars 
from  the  rail  points  in  California  where  the 
shipments  orl^nated  to  plaintiff  at  New  Or- 
leans In  care  of  the  Public  Elevator  at  that 
city. 

The  contract  alleged  In  the  second  count 
of  the  complaint,  that  of  June  23,  1919,  for 
1,000  tons  of  barley,  is  evidenced  by  three 
telegrams  followed  by  a  written  confirmation. 
By  the  first  of  these  three  telegrams,  a  tele- 
gram sent  by  defendant  at  IjOS  Angeles  on 
Jnne  23,  1919,  to  plaintiff  at  San  Francisco, 
the  former  offered  to  sell  plaintiff  1,000  tons 
of  barley  to  be  sbipped  not  later  than  August 
10, 1919.  Plaintiff  wired  back  that  the  prices 
named  in  defendant's  offer  were  too  high, 
trat  offered  to  accept  defendant's  proposi- 
tion if  the  prices  were  reduced  60  cents  per 
ton.  Defendant  immediately  wired  an  ac- 
ceptance of  plaintifTs  counter  offer.  Then 
followed  a  written  confirmation,  dated  at 
Ssn  Francisco  June  23,  1919,  signed  by  plain- 


tiff and  later  accepted  and  signed  by  defend- 
ant, wlijch,  so  far  as  material,  is  as  follows: 

"We  hereby  confirm  purchase  from  you  to- 
day by  wire  •  *  •  barley  1000  tons 
•  *  •  price  f.  o.  b.  cars.  •  ♦  •  Remarks: 
Ship  us  New  Public  Elevator  New  Orleans." 

It  will  be  recalled  that  in  the  first  of  the 
two  contracts  that  are  the  bases  of  this  ac- 
tion, that  of  June  13,  1919,  defendant  agreed 
to  deliver  the  barley  free  on  board  the  cars 
In  California  not  later  than  July  20,  1919, 
and  that  in  the  other  contract,  that  of  June 
23,  1919,  it  agreed  to  make  such  delivery  not 
later  than  August  10,  1919.  Delivery  within 
the  times  agreed  upon  was  subsequently 
waived  by  mutual  agreement,  and  the  barley 
thus  became  deliverable  within  a  reasonable 
time.  Some  time  in  the  latter  part  of  August, 
but  prior  to  the  expiration  of  .the  period  con- 
templated by  the  parties  in  their  agreement 
for  an  extension  of  the  time  for  delivery, 
the  railroad  administration  (the  railroads 
of  the  country  having  been  taken  over  by  the 
government  during  the  war)  issued  an  order 
requiring  every  shipper  of  barley  from  points 
in  Southern  California  to  points  on  the  Gulf 
of  Mexico  to  obtain  a  permit  from  the  South- 
ern California  Export  Committee  as  a  con- 
dition precedent  to  the  shipment  Without 
the  permit  no  cars  could  be  obtained  for  a 
shipment  of  barley  to  Gulf  ports.  This  or- 
der, creating  what  the  witnesses  In  the  case 
have  referred  to  as  an  "embargo,"  continued 
in  force  until  about  the  Ist  of  November, 
1919. 

Prior  to  the  time  when  the  "embargo"  went 
into  effect,  defendant,  according  to  its  agree- 
ments, had  shipped  about  2,500  tons  of  barley 
under  the  two  contracts  that  are  involved  in 
this  action,  leaving  approximately  600  tons 
undelivered.  In  making  these  shipments  de- 
fendant loaded  the  barley  free  on  board  the 
cars  at  points  in  California,  billed  eacb  car 
to  plaintiff  at  New  Orleans  in  care  of  the 
Public  Elevator  at  that  city,  where,  in  due 
time,  it  was  received  by  plaintiff,  and  mailed 
to  plaintiff  each  bill  of  lading,  attached  to 
a  sight  draft. 

There  seems  to  have  been  no  dispute  be- 
tween the  parties  resi)ecting  the  performance 
of  the  contracts  until  the  "embargo"  went 
into  effect  Then  the  trouble  commenced. 
Plaintiff,  not  because  it  deemed  Itself  obli- 
gated to  secure  the  necessary  permits,  but 
solely  as  a  courtesy  to  defendant,  made  ef- 
forts to  obtain  permits,  but  without  success. 
Each  party  claimed  that  it  was  the  duty  of 
the  other  to  obtain  the  necessary  permits. 
Finally,  after  considerable  correspondence 
between  the  two,  defendant,  on  November 
12, 1919,  in  response  to  a  telegram  from  plain- 
tiff, telegraphed  the  latter  a  definite  refusal 
to  make  any  further  shipments,  whereupon 
tMs  action  was  commenced. 

Five  main  points  are  pressed  upon  this 
appeal.    The  first  is  that,  upon  the  govem- 
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menfs  promnlgatlon  of  Om  "embargo,"  It 
became  the  duty  of  plaintiff,  as  ttie  purchas- 
er, to  secure  the  necessary  shipping  permits, 
and  that,  having  failed  to  meet  this  require- 
ment, defendant  was  absolved  from  all  ob- 
ligation to  make  further  shipments. 

As  we  have  pointed  out,  the  contracts  call- 
ed for  the  delivery  of  the  barley  free  on 
board  cars  in  California,  shipped  to  plaintiff 
In  care  of  the  Public  Elevator  at  New  Or- 
leans. Also,  as  we  have  stated,  the  uniform 
practice  followed  by  the  parties  before  the 
embargo  went  into  effect  was  for  the  defend- 
ant to  secure  the  bills  of  lading  from  the  car- 
rier and  attach  them  to  sight  drafts  drawn 
on  plaintiff  at  San  Francisco  for  the  pur- 
chase price  of  each  carload.  Under  the 
terms  of  their  contracts,  construed  in  the 
light  of  their  settled  course  of  conduct,  we 
think  it  clear  that  the  burden  rested  upon 
defendant  to  furnish  the  cars  and  ail  neces- 
sary means  of  transportation,  including  such 
necessary  permits  as  might  be  procurable 
by  the  exercise  of  reasonable  effort 

There  has  been  a  difference  of  opinion  be- 
tween the  courts  of  different  Jurisdictions  as 
to  whether  the  duty  devolves  upon  the  seller 
or  the  purdiaser  to  furnish  the  cars  where 
there  is  a  contract  for  delivery  f.  o.  b.,  and 
the  contract  is  silent  as  to  which  one  shall 
furnish  them.  The  early  Eteglish  cases  held 
that  in  a  contract  to  ship  t.  o.  b.  the  duty 
of  specifying  or  furnishing  the  transporta- 
tion facilities  falls  upon  the  buyer.  Some  of 
the  American  state  courts  have  followed  the 
same  holding.  On  the  other  hand,  a  great 
many  of  the  states  have  followed  the  rule, 
of  general  application,  that  where  a  person 
'  has  agreed  to  perform  an  act,  whatever  Is 
necessary  to  the  performance  of  the  act  is 
a  part  of  the  agreement,  and  it  Is  implied 
that  he  must  furnish  the  means  of  accom- 
plishing the  act,  and  that,  therefore,  when  a 
vendor  has  contracted  to  sell  goods  f.  o.  b. 
cars,  he  must  procure  the  cars  and  furnish 
all  the  necessary  means  of  transportation. 
The  authorities  are  reviewed  and  the  ques- 
tion carefully  considered  in  the  case  of  Gulp 
V.  Sandoval,  22  N.  M.  71,  159  Pac.  95©,  L.  R. 

A.  1917A,  1157.  In  an  Illinois  case  (Harman 
V.  Washington  Fuel  Ck)..  228  111.  298,  81  N. 

B.  1017)  the  Supreme  Court  of  that  state 
said: 

"Some  courts  have  followed  the  rule  applica- 
ble in  other  cases,  that  where  one  makes  an 
agreement  to  perform  an  act,  whatever  is 
necessary  to  the  performance  of  the  act  is  a 
part  of  his  agreement,  and  it  is  implied  that 
he  will  secure  the  means  necessary  to  the  ac- 
complishment of  the  act.  The  natural  mean- 
ing of  the  words  'free  on  boud'  is,  that  the 
goods  are  to  be  furnished  by  the  seller  on  boSifd 
tree  of  all  charges  and  expenses  ap  to  and  in- 
cluding the  loading,  and  the  courts  adopting  the 
role  just  stated  bold  that  the  seller  must  fur- 
nish the  cars.  Other  courts,  apparently  fol- 
lowing the  rule  estabUshed  when  goods  were 


to  be  delivered  free  on  board  a  ship,  iiave  held 
that  the  duty  to  furnish  cars  rests  upon  the 
purchaser.  The  term  in  question  was  frequent- 
ly inserted  in  contracts  for  sale  and  delivery 
of  goods  free  on  board  a  vessel,  and  it  was 
held  that  the  seller  was  under  no  obligation  to 
act  until  the  purchaser  should  name  the  ship 
on  which  delivery  was  to  be  made,  for  the  rea- 
son that  until  the  seller  knew  the  ship  he 
could  not  put  the  goods  on  board.  It  was  belo 
that  the  seller  was  entitled  to  know  on  what 
ship  and  where  he  was  required  to  deliver 
the  goods,  and  that  role  has  been  referred  to 
although  it  is  manifestly  wholly  nnsuited  to 
shipments  by  rail  ander  present  conditions,  at 
least  unless  the  sale  is  made  to  a  railroad  com- 
pany or  the  means  of  transportation  contem- 
plated is  under  the  control  of  the  purchaser." 

In  a  recent  decision  by  our  own  Supreme 
Court  It  is  said  that  the  question  Is  one  of 
intention,  the  intent  of  tlie  parties  to  be  de- 
termined from  the  particular  circimistances 
of  each  case;  that  the  expression  f.  o.  b. 
merely  makes  It  the  duty  of  the  seller  to 
load  at  his  own  expense;  and  that  the  let- 
ters f.  0.  b.,  In  and  of  themselves,  throw  no 
light  upon  the  question  as  to  the  intention 
of  the  parties  respecting  the  duty  of  tl\e  one 
or  the  other  to  furnish  the  necessary  trans- 
portation facilities.  Hackfeld  &  Co.  ▼.  Cas- 
tle (Cal.)  198  Pac.  1041.  In  that  case  the 
court  says: 

"It  would  seem  that  in  the  absence  of  any 
express  provision  on  the  point  (and  usually 
there  is  none),  what  the  parties  contemplated 
must  be  determined  by  what  was  reasonable  un- 
der the  particular  circumstances  of  each  case. 
When  the  buyer  is  not  at  the  point  of  shipmeifff 
and  when  between  that  point  and  the  point  of 
destination  there  is  a  regular  and  customary 
method  of  transportation  with  fixed  rates  and 
uniform  conditions,  so  that  it  is  practically 
immaterial  to  the  buyer  whether  he  or  the 
seller  arrange  for  the  transportation,  and  there 
is  no  difficulty  and  no  substantial  burden  in 
arranging  for  it,  the  fact  that  the  seller  is  on 
the  ground  and  it  is  convenient  for  him  to  ar- 
range for  it,  when  it  is  not  convenient  for  the 
buyer,  would  seem  to  make  it  reasonable  that 
the  seller  should  attend  to  the  matter.  This 
is  generally  the  situation  in  the  case  of  ship- 
ments by  rail." 

Under  the  drcomstances  of  the  instant 
case.  It  would  seem  to  be  reasonable  to  con- 
clude that  the  parties  contemplated  that  the 
seller  la  the  one  who  should  atteqd  to  ar- 
ranging for  the  transportation  and  the  pro- 
curement of  the  necessary  cars.  The  initial 
points  at  which  the  shipments  of  the  barley 
originated  seem  to  have  been  wholly  in  the 
southern  part  of  the  state,  where  defendant 
had  its  agents  or  representatives.  Between 
these  points  and  New  Orleans,  the  point  of 
destination,  there  is  a  regular  and  customary 
method  of  transportation  by  rail.  Plaintiff, 
the  buyer,  whose  principal  place  of  business 
is  in  San  Francisco,  was  far  away  from  the 
points  of  shipment.  Defendant,  who  was  oo 
the  ground,  could  arrange  for  the  tran^orta- 
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tion  far  more  conTeniently  tban  could  plain- 
tiff. Under  these  drcumstances,  we  think 
that  the  parties,  at  the  time  when  they  made 
their  contracts  in  the  month  of  Jtrne,  in- 
tended that  defendant,  as  the  seller,  should 
make  all  arrangements  for  the  transporta- 
tion of  the  barley  to  New  Orleans. 

^Moreover,  it  seems  to  have  been  the  settled 
understanding  that  the  plaintiff  should  make 
Its  payments  on  sight  drafts  attached  to  bills 
of  lading  procured  from  the  carrier  by  the 
defendant.  Obviously,  these  bills  of  lading, 
which,  when  issued,  evidenced  the  carrier's 
contract  of  carriage,  could  not  be  obtained 
from  the  railway  company  until  the  barley 
bad  been  delivered  to  the  carrier  for  ship- 
ment and  its  shipmmt  to  the  point  of  des- 
tination contracted  for  by  the  carrier.  This, 
of  course,  would  necessitate  the  procurement 
of  the  cars  by  defendant,  since  it  was  the 
defendant  who  arranged  with  the  carrier  for 
the  bills  of  lading. 

[2]  But  all  doubt  as  to  the  correct  con- 
struction to  be  placed  upon  these  contracts 
Is  set  at  rest  by  the  interpretation  which  the 
parties  themselves  gave  to  them.  Until  the 
embargo  created  the  difficulties  which  con- 
fronted plaintiff  and  defendant,  the  latter 
uniformly  arranged  for  the  necessary  trans- 
portation facilities,  making  all  shipments  to 
plaintiff  at  New  Orleans  in  cars  obtained  by 
it  for  that  purpose,  without  any  claim '  that 
it  was  plaintiff's  duty  to  furnish  the  same. 
This  coarse  of  dealing  between  the  parties, 
whereby  they  put  their  own  practical  inter- 
pretation upon  their  contracts,  convincingly 
shows  that  it  was  well  understood  by  both 
when  they  entered  into  their  agreements  that 
the  duty  of  obtaining  the  cars  rested  upon 
the  defendant  "If  the  parties  have  them- 
selves put  a  construction  upon  the  contract 
by  one  or  the  other  assuming  to  furnish  the 
cars,  this  construction  will  be  adopted  wheth- 
er such  duty  was  assumed  by  the  buyer  or 
by  the  seller."  35  Cyc.  198.  See,  also,  Con- 
solidated Coal  Co.  T.  Jones,  etc.,  Co.,  232  111. 
326,  83  N.  E.  851 ;  Standard  Scale  &  S.  Go. 
v.  Baltimore  Enamel  &  N.  Co.,  136  Md.  278, 
110  Atl.  486,  9  A.  L.  R.  1502 ;  and  Peirson- 
lAtbrop  Grain  Co.  v.  Barker  (Mo.  App.)  223 
S.  W.  941. 

[3]  It  Is  claimed  by  appellant  that  the  evi- 
dence discloses  the  existence  of  a  usage  In 
and  about  Ixs  Angeles,  during  the  life  of  the 
embargo,  pursiiant  to -which  It  was  custom- 
ary for  the  buyer  to  procure  the  necessary 
shipping  permits.  The  existence  of  an  estab- 
lished, uniform  trade  custom  that  permits 
should  be  obtained  by  the  buyer  is  not 
proved  by  uncontradicted  evidence.  On  the 
contrary,  there  is  a  decided  conflict  in  the 
evidence  as  to  the  existence  of  any  such  cus- 
tom. Mr.  Lange,  plaintiff's  secretary  and 
treasurer,  himself  an  importer  and  exporter 
of  grain,  testified  that  It  was  Incumbent  up- 
<»  the  seller  to  procure  the  permits.  It  may 
206P.-8 


be  that  in  so  testifying  the  witness  was  not 
specifically  referring  to  the  existence  of  any 
particular  custom  or  usage.  But,  be  this 
as  it  may,  his  testimony  that  it  was  the  sell- 
er's duty  to  procure  the  permits  is  wholly 
inconsistent  with  the  existence  of  such  a 
custom  as  is  claimed  by  appellant.  "Every 
custom;  in  order  to  become  obligatory, 
whether  local  or  general,  must  be  so  well 
known  and  understood  that  it  may  fairly 
be  presumed  that  all  persons  engaged  in  that 
trade  are  acquainted  with  It  and  assent  to  it. 
To  be  obligatory,  it  must  not  be  merely  a  loose 
.practice,  but  precise,  definite  and  certain,  so 
as  to  supply  the  place  of  the  common  law  in 
the  given  case,  and  be  capable  of  being  ap- 
plied to  the  contract  in  defining  and  fixing 
the  rights  of  the  parties  under  it."  Xoung 
v.  One  Hundred,  etc..  Brick  (D.  C.)  78  Fed. 
149,  151.  Moreover,  there  was  no  proof  of 
the  existence  of  the  alleged  custom  elsewhere 
than  in  and  about  Los  Angeles;  ,  nor  was 
there  any  evidence  that  plaintiff,  a  resident 
of  San  Francisco,  had  any  knowledge  of  any 
such  custom.  "A  nonresident  will  not  ordi- 
narily be  presumed  to  have  contracted  with 
reference  to  a  purely  local  usage,  but  must 
be  shown  to  have  had  knowledge  of  it"  17 
C.  J.  462.  Finally,  the  contracts  for  the 
shipment  of  this  barley  were  made  prior  to 
the  creation  of  this  embargo,  and,  therefore, 
before  any  trade  custom  respecting  the  duty 
of  either  the  buyer  or  seller  to  obtain  per- 
mits could  have  sprung  into  existence.  For 
this  reason  the  parties  cannot  be  deemed  to 
have  made  their  contracts  with  the  Idea  that 
their  respective  covenants  would  be  controlled 
by  a  subsequent  trade  custom  requiring  the 
buyer  to  obtain  from  the  government  permits 
for  the  shipment  of  barley,  all  of  which, 
when  the  contracts  were  entered  into,  was 
to  be  shipped  not  later  than  August  10,  1919, 
which  date  preceded  the  embargo.  Their 
respective  rights  and  obligations  must  be  as- 
certained from  the  language  of  their  writings 
read  in  the  light  of  the  then  existing  circum- 
stances, and  not  in  the  light  of  subsequent 
conditions  which,  so  far  as  the  evidence  dis- 
closes, were  not  within  the  contemplation  of 
either  party  when  they  entered  Into  their 
contracts  of  bargain  and  sale. 

For  the  foregoing  reasons  we  are  satisfied 
that,  under  the  terms  of  the  contracts,  it 
was  the  defendant's  duty  to  procure  the  per- 
mits, load  the  barley  on  the  cars,,  obtain  from 
the  carrier  bills  of  lading  calling  for  the  car- 
riage of  the  barley  consigned  to  plaintiff  at 
New  Orleans  in  care  of  the  Public  Elevatoi 
in  that  city,  and  do  whatever  else  might  b(« 
necessary  for  the  transportation  of  the  bar- 
ley to  New  Orleans. 

Nor  was  It  necessary  for  plaintiff  to  fur- 
nish defendant  with  any  special  shipping  in- 
structions. As  was  pointed  out  by  plaintiff's 
witness  Lange,  the  contracts  themselves,  by 
requiring  defendant  to  load  the  barley  free 
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on  board  the  cars  and  to  ship  It  to  plaintiff 
In  care  of  the  Public  Elevator  at  New  Or- 
leans, contained  all  the  shipping  instructions 
necessary  to  enable  defendant  to  cariy  out 
its  part  of  the  agreementa 

[{]  It  next  is  contended  that  the  embargo 
dissolved  the  contracts,  thereby  extinguish- 
ing defendant's  obligation  to  make  any  fur- 
ther deliveries.  The  contracts,  which  were 
not  formal,  but  were  created  by  corresi>ond- 
ence,  contained  no  war  or  force  majeure  pro- 
visions. They  were  simple  bargains  of  sale 
and  purchase.  The  vast  disorganization  ef- 
fected by  the  war  and  the  embargo  on  trans- 
portation which  the  railroad  administration 
found  it  expedient  to  create  undoubtedly  af- 
fected a  revolution  in  shipping  conditions, 
and  rendered  it  practically  impossible  for  de- 
fendant t(y-  make  deliveries.  In  accordance 
with  the  terms  of  its  ccmtracts,  during  the 
life  of  the  embargo.  But  this  did  not  put  an 
end  to  the  contracts.  The  embargo  was  not 
a  permanent  prohibition,  but  a  temporary 
embargo  only.  It  continued  for  a  period  of 
a  little  over  two  months.  It  came  to  an  end 
prior  to  November  12,  1919,  on  whldi  date 
defendant  breached  Its  contracts  by  abso- 
lutely refusing  to  make  any  further  delivery. 
At  that  time,  the  embargo  having  ended,  de- 
fendant could  readily  have  performed  Its  ob- 
ligations in  the  manner  undertaken  by  It  In 
its  contracts  with  plaintiff.  It  has  not  been 
Shown  that  there  ever  was  any  probability 
that  the  embargo  would  continue  for  such  a 
length  of  time  as  to  frustrate  the  object  of 
defendant's  engagements  from  a  business 
jwint  of  view,  nor  was  this  government  reg- 
ulation of  such  a  character  that,  in  and  of 
itself,  It  frustrated  the  real  object  of  the 
contracts.  The  case  is  clearly  distinguish- 
able from  those  wherein  the  government  bad 
requisitioned  tlie  very  subject-matter  of  the 
contract  for  an  indefinite  period. 

In  embargoes  such  as  this  one  was,  the 
rule  Is  that  unless  the  parties  have  provided 
against  it  by  their  contract,  they  must  sub- 
mit to  whatever  inconvenience  may  arise 
therefrom.  Congress,  in  authorizing  the  es- 
tabllsbment  of  such  war-tUne  regulations, 
did  not  intend  to  invalidate  contracts  of  sale. 
Lysle  Milling  Co.  v.  Sharp  (Mo.  App.)  207 
S.  W.  72.  In  Hadley  v.  Clarke,  8  T.  It.  259, 
100  Eng.  Reprint,  1377,  It  was  held  that  an 
embargo,  to  continue  until  the  further  order 
of  the  council,  preventing  a  shipment  to  a 
foreign  port,  merely  suspended,  and  did  not 
dissolve,  the  contract  of  carriage;  so  that, 
although  more  than  two  years  elapsed  before 
the  removal  of  the  embargo,  It  was  held  that 
the  shipper  could  recover  damages  for  a  fail- 
ure thereafter  to  perform  the  contract  The 
rule  that  an  embargo,  to  continue  for  an  in- 
definite time,  preventing  performance,  sus- 
pends, but  does  not  dissolve,  a  contract  con- 
templating the  shipment  of  goods,  is  sup- 
ported alao  by  the  case  of  Baylies  t.  Fetty- 


place,  7  Mass.  325.  This  doctrine  that  a  do- 
mestic embargo  preventing  performance 
merely  suspends,  and  does  not  terminate,  a 
contract  of  affreightment,  although  the  em- 
bargo is  In  terms  unlimited  as  to  time,  and 
the  concurrence  of  both  the  legislative  and 
executive  branches  of  the  government  la  nec- 
essary to  Its  removal,  was  approved  also  in 
Odlin  T.  Insurance  Co.  of  Pennsylvania,  2 
Wash.  C.  C.  312,  Fed.  Cas.  No.  10,433,  where 
the  question,  in  an  action  on  an  Insnranoe 
policy,  was  whether  an  embargo.  Imposed  by 
the  government  to  which  the  insurer  and  in- 
sured belong,  subsequently  to  the  beginnln^r 
of  the  risk,  furnished  a  legal  ground  for 
abandonm«it  A  similar  case  is  McBrlde  v. 
Marine  Ins.  Co.,  5  Johns.  (N.  Y.)  299.  In 
Touteng  v.  Hubbard,  3  Bos.  ft  P,  291,  127 
Eng.  Beprlnt,  161,  it  was  said  that  an  ordi- 
nary embargo  does  not  put  an  end  to  the  con- 
tract of  affreightment,  but  is  to  be  considered 
as  a  temporary  suspension  of  the  contract 
only,  and  that  the  parties  must  submit  to 
whatever  inconveniences  may  arise  there- 
from, unless  they  have  provided  against  It 
by  the  contract.  See,  also,  6  R.  C.  L.  p. 
1001. 

Our  conclusion  that  an  embargo  such  as 
this  one  was  merely  suspends  performance 
of  the  contract  and  does  not  dissolve  it,  and 
that  the  doctrine  of  commercial  frustration 
Is  not  applicable  to  the  facts  of  this  case^  Is 
supported  by  the  most  recent  decisions  upon 
the  subject  For  example,  the  Maryland 
Court  of  Appeals,  In  the  recent  case  of 
Standard  Scale  &  S.  Co.  v.  Baltimore  Enam- 
el &  M.  Co.,  supra  (136  Md.  278,  110  Atl. 
486,  9  A.  L.  R.  1502),  addressing  itself  to  a 
similar  situation,  spoke  as  follows: 

"It  ia  clear,  we  think,  that  the  defense  re- 
lied upon,  that  the  performance  of  the  con- 
tract as  to  the  prompt  delivery  of  the  trucks 
in  question,  was  rendered  impoBsible  by  an  em- 
bargo on  shipment  from  Columbus,  Ohio,  going 
east  by  the  government,  cannot  be  sustained 
under  the  facts  of- this  case.  lo  35  Cyc.  244, 
the  general  mle,  as  to  impossibility  of  per- 
formance of  contracts  arising  subsequently  t<9 
the  making  of  a  contract  is  thus  stated,  as 
supported  by  authority,  that  a  seller  who  prom- 
ises unconditionally  to  deliver  takes  the  risk 
of  being  unable  to  perfoi;m,  although  his  ina- 
bility ia  caused  by  inevitable  accident  or  drcum- 
staoces  beyond  his  control.  It  is  further  said 
at  page  245  of  the  same  volume  that  in  ac- 
cordance with  the  general  rule,  it  has  usually 
been  held,  that  the  seller  is  not  excused  from 
delivery  by  the  obstruction  of  routes  of  trans- 
portation, whether  due  to  the  freezing  of  wa- 
terways, seizure  of  a  railway  by  the  govern- 
ment, freshets,  or  by  other  causes,  unless  such 
contingencies  are  expressly  provided  for  in  tne 
contract  and  especially  will  the  rule  prevail 
where  other  routes  of  transportation  were  open 
to  the  seller.  And  that  a  failure  to  deliver 
under  the  terms  of  the  contract  is  not  excused 
by  the  inability  of  the  seller  to  procure  cars 
or  other  means  of  transportation  unless  there 
is  a  stipulation  covering  such  contingency,  and 
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eren  ]n  such  case  be  mast  sbow  that  he  had 
made  a  reasonable  effort  to  procnre  transpor- 
tation. The  same  principle  and  rule  of  law 
has  been  announced  by  this  court  and  the  Su- 
preme Court  of  the  United  States  in  a  long  line 
of  well-considered  caaes.  (Benson  t.  Atwood, 
13  Md.  20  [71  Am.  Dec.  611];  Kribs  v.  Jones. 
44  Md.  396;  Pennsylvania  K.  Co.  v.  Reichert, 
58  Md.  261.)  In  Southern  Bldg.  &  L.  Ass'n. 
T.  Price,  88  Md.  163  [42  I*  R.  A.  206,  41  All. 
54],  it  is  said,  it  is  familiar  law  that  if  at  the 
time  of  making  the  contract  the  thing  promised 
be  possible  in  itself,  it  is  no  excuse  for  non- 
performance that  its  performance  became  sub- 
sequently impossible  from  causes  beyond  the 
control  of  the  promisor.  (.Tones  ▼.  United 
States,  96  U.  S.  24  [24  L.  Ed.  6441;  United 
States  T.  Gleason.  175  U.  S.  688  (44  L.  Ed. 
284,  20  Snp.  Ct  Rep.  228)  )." 

In  Washington  Mfg.  Co.  t.  Midland  L.  Co., 
113  Wash.  593,  194  Pac.  777,  the  Supreme 
Court  of  Washington  stated  the  rule  as  fol- 
lows: 

"If  appellant,  acting  in  good  faith,  and  with 
diligence,  might  have  filled  the  order  without 
disobedience  of  the  embargo  or  interference 
with  the  goTemment's  needs,  or  filled  it  after 
the  emharffo  had  ended,  then  clearly  It  was 
its  dnty  to  do  so,  and  the  embargo  did  not  ma- 
terially affect  the  contract.  The  effect  of  like 
^Tcmmental  regulations  has  been  generally 
held  to  extend  the  time  for  delivery,  but  not 
to  vitiate  the  contract  (Borford  Knitting  Co. 
V.  Moore  &  Tiemey,  Inc.,  265  Fed.  177;  Ma- 
whinney  v.  Millbrook  Woolen  Mills,  105  Misc. 
Kcp.  99,  172  N.  Y.  Snpp.  461;  J.  C.  Lysle  Mill- 
ing Co.  V.  Sharp  [Mo.  App.]  207  S.  W.  72; 
Hadley  v.  Clarke,  101  EnRlish  Reports,  Full 
Reprint,  1377.)"     (ItaUcs  onra.) 

See,  also,  Peirsbn-Lathrop  Grain  Co.  v. 
Barker,  supra. 

[!1  Appellant's  third  point  Is  that  It  made 
a  tender  of  performance  In  September  and 
again  on  October  7,  1919,  but  that  respondent 
refused  the  proffered  barley.  The  sole  basis 
for  appellant's  claim  that  a  tender  was  made 
In  September  is  the  following:  On  or  about 
September  5,  1919,  defendant  had  one  car- 
load of  barley  in  Los  Angeles.  The  shipment 
had  originated  at  a  point  In  California,  the 
barley  having  been  loaded  on  the  car  at 
some  place  In  this  state.  It  was  billed  to  de- 
fendant at  Los  Angeles.  After  this  car  had 
arrived  in  Los  Angeles,  It  was  offered  by 
defendant  to  plaintiff.  The  offer  was  de- 
clined. At  that  time  the  embargo  was  still 
in  force;  and  though  no  permit  was  required 
for  any  shipment  from  a  California  point  to 
a  California  point,  a  permit  was  necessary 
if  It  was  desired  to  divert  the  shipment  from 
its  destination  point  In  California  to  New 
Orleans,  or  to  any  other  Gulf  port  No  per- 
mit seems  to  have  been  obtainable,  and 
therefore  it  was  practically  impossible  to  di- 
vert the  car  from  Los  Angeles  to  New  Or- 
leans. As  we  already  have  shown,  defend- 
ant's contracts  called  for  barley  loaded  free 
«■  board  the  cars  at  points  In  California  and 


billed  to  plaintiff  at  New  Orleans.  Obvious 
ly,  the  offer  of  a  car  billed  to  I^s  Angeles 
and  which,  for  lack  of  the  necessary  pennil 
could  not  be  diverted  to  New  0r!ean.s,  wa.f 
not  a  tender  of  performance  under  defend 
ant's  contracts. 

To  support  its  contention  that  it  made  a 
tender  on  October  7,  1919,  appellant  relies 
upon  the  following:  On  that  date,  neither 
party  having  succeeded  In  securing  the  nec- 
essary permits,  defendant  sent  a  telegram 
to  plaintiff,  wherein,  after  offering  to  give 
plaintiff  warehouse  receipts  for  an  amount 
of  barley  equal  to  that  which  remained  un- 
delivered under  their  contracts,  defendant 
concluded  by  saying  that  If  such  tender  of 
warehouse  receipts  should  not  be  accepted  by 
plaintiff  before  noon  of  the  following  day,  the 
sale  would  be  treated  as  canceled.  No  ware- 
house receipts  were  actually  produced.  It 
seems  that  the  grain  belonged  to  a  third  par- 
ty— ^The  Globe  Milling  Company — and  there  Is 
no  evidence  that  defendant  was  ever  In  a  po- 
sition to  deliver  even' warehouse  receipts  to 
plaintiff.  But  aside  from  this  consideration, 
even  if  defendant  had  had  the  barley  in  a 
warehouse,  and  even  If  it  had  held  the  ware- 
house receipts  therefor,  a  tender  of  such 
receipts  would  not  be  the  equivalent  of  an 
offer  to  perform  contracts  which  required 
the  defendant  to  load  the  barley  free  on 
board  cars  billed  to  plaintiff  at  New  Orleans. 
If,  some  time  after  the  embargo  hud  become 
effective  and  after  its  dilatory  effect  bad  be- 
come apparent,  defendant  had  notified  plain- 
tiff that  it  would  make  delivery  of  the  barley 
in  cars  billed  to  New  Orleans  Just  as  soon  as 
the  embargo  should  be  lifted,  or  as  soon  as 
permits  were  procurable,  provided  plaintiff 
would  agree  to  accept  delivery  at  that  time 
and  pay  for  the  barley  under  the  terms  of 
the  contracts,  and  If,  after  such  notification, 
plaintiff  had  replied  that  It  would  not  accept 
the  barley  after  the  expiration  of  the  em- 
bargo, or  after  snch  time  as  the  requisite 
permits  might  be  available,  then  the  situa- 
tion might  have  been  different  But  a  tender 
of  a  car  billed  to  Los  Angeles,  or  a  tender  of 
warehouse  receipts,  was  wholly  unavailing. 

[C-8]  It  is  suggested  that  if  defendant 
breached  its  contracts  It  was  on  October  7th, 
when  It  gave  notice  that  it  would  treat  the 
contracts  as  canceled  if  plaintiff  refu.sed  to 
accept  warehouse  receipts.  Plaintiff  was  not 
obliged  to  treat  the  contract  as  breached 
prior  to  November  12,  1919,  when,  the  em- 
bargo having  expired,  defendant  peremptori- 
ly refused  to  make  any  further  deliveries  of 
barley.  Plaintiff  had  the  right  to  elect  to 
ignore  any  anticipatory  breach  on  defend- 
ant's part  prior  to  the  expiration  of  the  em- 
bargo or  prior  to  the  time  when  the  neces- 
sary permits  might  become  available.  As  we 
have  shown,  the  embargo,  though  it  did  not 
dissolve  the  contracts,  worked  a  temporary 
suspensl<»i  of  them,  to  the  extent,  at  leaat 
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that  defendant  conld  not  be  held  liable  for 
damages  tor  non-deUvery  during  the  life  of 
the  embargo  or  while  permits  were  not  pro- 
curable. It  >i8  a  fair  Inference  from  the  evi- 
dence that  permits  were  not  procurable  by 
either  party  during  the  term  of  the  embargo. 
Defendant,  therefore,  until  the  embargo's  ex- 
piration, could  not  complete  the  performance 
of  Its  contracts,  nor  could  it  be  held  liable 
for  damages  fov  nondelivery  during  that 
time.  And,  though  it  might  have  bad  the 
right  to  refuse  to  acc^t  and  pay  for  barley 
not  tendered  until  after  the  expiration  of 
the  embargo  (Broolcs  Tool  Mfg.  Co.  ▼.  Hy- 
draulic Gears  Co.,  88  Ia  J.  E.  B.  N.  S.  263, 
9  A.  L.  R.  1507),  nevertheless,  plaintifT,  if  It 
elected  so  to  do,  could  hold  defendant  to  a 
performance  of  Its  contracts  after  the  em- 
bargo was  lifted.  That  Is,  notwithstanding 
defendant's  attempted  anticipatory  breach  on 
October  7,  1919,  plaintiff,  at  its  election, 
could  refuse  to  accept  such  attoupted  renun- 
ciation by  defendant  of  its  contract  obliga- 
tions, could  treat  the  contracts  as  subsisting, 
and  could  sue  for  a  breach  of  contract  after 
the  time  for  complete  performance  had  ex- 
pired, 1.  e.,  after  the  termination  of  the  em- 
bargo. 9  Cyc.  698;  Oppenhelmer  v.  Brack- 
man,  etc.,  Co.,  32  Can.  S.  Ct  699,  711.  Be- 
cause plaintur,  at  Its  election,  could  treat 
the  time  when  the  embargo  should  be  lifted 
as  the  time  for  completion  of  performance 
by  defendant,  the  damages  should  be  meas- 
ured as  of  the  date  when  defendant,  after 
the  lifting  of  the  embargo,  refused  to  make 
further  delivery,  which  was  November  12, 
1919,  the  date  adopted  by  the  court  for  that 
purpose.'  In  measuring  damages,  the  rule  is 
that  If.  before  the  time  when  the  buyer  may 
rightfully  demand  delivery,  the  seller  gives 
notice  of  an  intention  not  to  deliver,  the 
market  price  as  of  the  date  when  the  deliv- 
ery may  rightfully  be  demanded  by  the  buy- 
er will  govern,  and  not  the  market  price  on 
the  date  of  such  notice  or  anticipatory 
breach.  Walker  Grain  Co.  v.  Denison  Mill, 
etc.,  Co.  (Tex.  Civ,  App.)  178  8.  W.  555; 
Byrd  Printing  Co.  v.  Whitaker  Paper  Co., 
138  Ga.  865,  70  8.  B.  798,  Ann.  Cas.  1912A, 
182;  York-Draper,  etc.,  Co.  v.  Lusk,  46  Kan. 
182,  25  Pac.  646;  36  Cy&  637-638. 

[I]  Finally,  appellant  claims  that  the 
court  failed  to  find  upon  all  the  issues  in 
the  case.  The  answer  set  up  as  a  special  de- 
fense that  defendant  made  a  tender  of  per- 
formance on  September  6, 1919,  and  again  on 
October  7,  1919.  The  court  made  findings 
upon  all  the  issues  tendered  by  the  com- 
plaint, but  made  no  findings  with  respect  to 
defendant's  allegations  of  tender.  For  the 
reasons  already  stated,  the  evidence  did  not 
warrant  a  finding  for  appellant  upon  the  de- 
fense of  a  tender  of  i)erformance.  The  find- 
ings that  were  made  fully  supix>rt  the  Judg- 
ment.   Where  the  judgment  Is  supported  by 


the  findings.  It  wiU  not  be  reversed  for  a 
failure  to  find  upon  an  issue,  the  burden 
to  support  which  rested  upon  the  appellant, 
if  a  finding  thereon  must  necessarily  have 
been  adverse  to  appellant.  Wlnslow  v.  Goh- 
ransen,  88  Cal.  450,  26  Pac.  504. 
The  Judgment  is  afQrmed. 

We  concur:  WORKS,  J.;  CRAIG,  J. 


(G6  Cal.  App.  247) 

RINDGE  et  «l.  V.  CRAGS  LAND  CO.  et  al. 
(Civ.  3721.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Jan.  24,  1922.  Hearing 
Denied  by  Supreme  Court  March  23,  1922.) 

1.  Waters  and  water  courses  «=>I67(I)— Up- 
per riparian  owner  could  maintain  dam  on 
creek  In  absence  of  detriment  to  lower  owner 
with  right  of  appropriation. 

An  npper  riparian  owner  could  maintain  a 
dam  on  a  creek  running  through  bis  land  as 
against  the  objection  of  the  lower  owner  enti- 
tled to  use  the  water  by  right  of  appropriation, 
in  the  absence  of  a  showing  of  real  detriment 
to  the  lower  owner. 

2.  Trial  «=339e— Inconsistency  In  findings  reo- 
onoiled  to  support  Judgment. 

Any  inconsilstency  in  findings  must  be  rec- 
onciled so  as  to  support  the  judgment. 

3.  Water*  and  water  courses  iS=>l43— Appro- 
priated  right  measured  by  quantity  put  to 
beneflcial  use. 

The  extent  of  appropriated  right  to  water 
is  measured  by  the  quantity  of  water  actually 
put  to  a  beneflcial  use,  and  not  the  quantity 
taken  at  the  point  of  diversion. 

4.  Water*  and  water  course*  «=>40,  l27'-< 
Rights  to  use  of  water  may  be  acquired  both 
as  riparian  owner  and  as  appropriatcr. 

A  person  may  be  possessed  of  rights  as  to 
the  use  of  waters  in  a  stream  both  as  to  ri- 
parian character  of  the  land  owned  by  him  and 
also  aa  an  appropriatcr. 

5.  Waters  and  water  courses  iS=>i 30— Appro- 
priatcr can  gain  nothing  as  against  riparian 
rights  which  have  attached. 

An  appropriatcr  can  gain  nothing  as  against 
riparian  rights  which  have  attached;  the  only 
water  subject  to  appropriation  in  such  case  be- 
ing the  excess  water  over  and  above  what  might 
reasonably  be  subjected  to  a  benefidal  use  by 
the  lands  bordering  the  stream. 

6.  Waters  and  water  courses  ®=97— Riparian 
rights  do  not  attach  to  public  lands. 

Riparian  rights  do  not  attach  to  public 
lands  until  land  has  been  transmitted  to  pri- 
vate ownership. 

7.  Waters  and  water  courses  «=37->Rlght  to 
use  of  water  flowing  through  public  land  may 
be  acquired  by  appropriation  though  not  suf- 
flcient  water  Is  left  to  supply  riparian  needs. 

The  right  to  the  use  of  water  flowing 
through  public  land  may  be  acquired  by  appro- 
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priation,  by  nibjection  of  water  to  a  beneficial 
use,  even  though  the  uae  leaves  an  insufficient 
supply  of  water  for  riparian  needs,  and  the 
■ubseqQent  owner  of  the  land  takes  land  sub- 
ject to  the  right  of  the  appropriator. 

8.  Waters  aod  water  coarMs  «=>7— Riparian 
owner  may  acquire  by  appropriation  right  to 
water  flowing  through  apper  government  land 
though  effect  Is  to  rob  upper  land  of  any  ri- 
parian right. 
A  riparian  owner  may  appropriate  water 
running  through  upper  land  owned  by  the  gOT- 
ermnent  to  the  extent  that  the  water  is  rea- 
sonably necessary  to  satisfy  the  necessary  uses 
to  which  it  is  designed  to  be  put,  though  the 
effect  is  to  rob  the  upper  property  of  any  ri- 
parian right  in  the  stream. 

Appeal  from  Superior  Ckiurt,  Los  Angeles 
County ;  Frank  G.  Flnlayson,  Judge. 

Action  by  May  K.  Rlndge  and  another 
against  the  Crags  Land  Company  and  an- 
other. Judgment  for  defendants,  and  plaln- 
tifTs  appeal.    Modified  and  affirmed. 

Anderson  &  Anderson  and  Nathan  New- 
by,  all  of  Los  Angeles,  for  appellants. 

Meserve  &  Meeerve  and  Mott  ft  Cross,  all 
of  Los  Angles,  for  respondents. 

JAMES,  J.  Plaintiffs  brought  this  action 
to  secure  equitable  relief  of  several  kinds, 
all  designed  to  protect  rights  asserted  to 
be  held  by  them  to  the  use  of  waters  flowing 
In  Malibn  creek,  In  the  county  of  Los  Angeles. 
Defendant  Crags  Land  Company  owns  land 
Immediately  above  and  adjoining  that  of 
plaintiffs.  At  a  point  on  the  former's  land 
Trlunfo  and  Las  Virgines  creeks  converge 
to  form  Malibu  creek,  which  latter  flows 
thence  and  through  the  lands  of  plaintlfls 
to  the  Pacific  ocean.  It  was  asserted  that 
the  defendants  had,  by  the  erection  of  a 
dam  on  Trlunfo  cre^,  interfered  wi^  the 
natural  fiow  of  the  water  feeding  into  Malibu 
creek.  It  was  also  asserted  that  in  another 
canyon  called  "Morrison,"  wherein  there  was 
a  spring  which  fed  its  waters  Into  Trlunfo 
creek,  defendants  had. cut  off  the  supply  at 
the  spring  by  conducting  the  water  away 
through  a  pipe  and  subjected  It  to  their  own 
uses.  Plaintiffs  claimed  not  only  that  their 
riparian  right  to  use  the  waters  of  Malibu 
creek  had  been  interfered  with  by  the  acts 
complained  of,  but  that  a  further  right  of 
the  plaintiff  May  K.  Rlndge,  as  an  appro- 
priator of  100  inches  of  water  from  the 
stream,  had  been  also  affected  to  that  plain- 
tiff's damage.  The  prayer  in  effect  was  that 
plaintiffs'  title  to  the  water  rights  be  quieted, 
that  maintenance  of  the  dam  be  enjoined, 
and  that  the  court  determine  the  relative 
riparian  rights  of  the  plaintiffs  and  defend- 
ants to  the  use  of  the  waters  which  fur- 
nlslied  the  flow  In  Malibu  creek.  The  trial 
judge,  after  a  lengthy  hearing  and  the  tak- 
ing of  a  great  amount  of  evidence.  Included 


In  which  were  two  views  made  by  the  judge 
of  the  lands,  streams,  and  locations  involved, 
entered  findings  and  judgment.  The .  court 
determined  that  the  dam  erected  on  Trlunfo 
creek  did  not  Interfere  with  the  flow  of  the 
water  naturally  passing  down  that  creek,  nor 
with  the  surface  or  under-surface  flows 
which  contributed  to  make  up  the  water 
which  ordinarily  reached  the  land  of  the 
plaintiffs  and  became  a  part  of  Mallira  creek, 
it  determined  that,  as  to  the  spring  in  Mor- 
rison canyon  (that  spring  being  upon  the 
land  of  the  defendants),  the  water  thereof 
belonged  to  the  defendant  land  company,  and 
that,  when  allowed  to  run  in  its  natural 
state  and  condition,  this  water  was  not  suffi- 
cient In  quantity 'to  reach  Trlimfo  creek,  and 
hence  did  not  and  could  not  furnish  anj' 
part  of  the  water  eventually  appearing  lu 
Malibu  creek. 

As  the  determination  of  the  court  regard- 
ing the  Morrison  Canyon  water  is  fully  sus- 
tained by  the  evidence,  that  subject  may  be 
here  left  out  of  a  further  discussion  of  the- 
case.  Referring  now  to  the  dam,  as  to  which 
the  plaintiffs  have  made  their  first  complaint: 
This  dam  was  built  across  a  narrow  gorge 
on  Trinnfo  creek,  the  sides  and  bottom  of 
which  were  of  rocky  material.  The  dam 
when  completed  was  about  60  feet  in  height 
and  about  147  feet  in  length  across  the  top 
thereof.  The  width  at  the  bottom  was  a 
great  deal  less  footage,  owing  to  ttte  slope 
of  the  canyon  walls.  The  dam,  when  filled 
up  to  the  overfiow  point,  caused  the  water 
to  back  up  through  the  canyon  gorge  for  a 
distance  of  about  6,300  feet  No  Impediment 
was  offered  by  the  dam  to  a  free  overfiow 
of  the  water  once  the  reservoir  basin  bad 
been  filled.  The  dam  was  not  used  by  the 
defendants  for  any  purpose  other  than  to  im- 
pound the  waters  held  behind  it,  and  none 
of  those  waters  were  taken  from  the  dam- 
site.  It 'was  the  claim  of  the  plaintiffs  tnat 
the  existence  of  the  dam  caused  such  an 
obstruction  to  the  fiow  of  natural  waters  in 
the  Trlunfo  canyon  as  to  cause  great  loss 
thereof,  and  that  the  quantity  of  water  which 
this  creek  furnished  as  a  tributary  to  Malibu 
creek,  both  surface  and  underground,  be- 
came greatly  diminished.  The  court,  as  we 
have  stated,  heard  a  great  deal  of  evidence, 
that  of  many  engineering  experts  included, 
which  was  to  the  point  that  the  existence  of 
the  dam  and  consequent  impounding  of  the 
waters  caused  no  loss  whatsoever  to  the 
running  or  percolating  sui^ly  feeding  into 
Malibu  creek — ^In  fact,  some  of  the  testimony 
Indicated  that,  by  the  existence  of  the  dam 
and  the  collecting  of  storm  waters,  which, 
had  they  not  been  caught  and  impounded, 
would  have  run  off  into  the  sea,  there  would 
be  a  conservation  of  the  supply  and  that 
the  summer  contribution  of  Trlunfo  creek  to 
the  waters  of  Biallbu  creek  would  be  in- 
creased. 
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[1,2]  We  bave  examined  a  great  deal  of 
tbe  evidence  as  it  is  sbown  in  a  Toluminous 
record  presented  with  this  appeal.  It  would 
extend  tliis  opinion  to  an  unnecessary  leugttt 
to  attempt  to  present  any  comprebensive  ab- 
stract thereof.  It  may  be  sufficient  to  say 
that  there  was  evidence  of  a  substantial  kind 
sustaining  the  fludiugs  of  tbe  trial  Judge 
that  the  erection  of  the  dam  on  Triunfo  creek 
In  no  wise  caused  the  damage  which  plain- 
tiffs, in  their  complaint  and  the  amendments 
thereto,  asserted  bad  been  sustained  by  theui, 
or  any  damage  whatsoever.  'Defendants  bad 
tbe  right  to  maintain  the  dam  in  the  man- 
ner described,  being  responsible  and  subject 
to  restraint  only  in  the  event  of  a  showing 
of  real  detriment  suffered  by  plaintiffs, 
Fisher  T.  Feige,  137  Gal.  39,  69  Pae.  618,  59 
L.  R.  A.  333,  92  Am.  St  Kep.  77;  San 
Joaquin  &  Kings  River  Canal  &  Irrigation 
Co.  V.  Fresno  Flume,  etc.,  Co.,  158  CaL  626, 
112  Paa  182,  35  L.  R.  A.  (N.  S.)  832 ;  UaiU- 
tin  T.  Coming  Irrigation  Co.,  163  Cal.  405, 
126  Pac.  864,  Ann.  Cas.  1914A,  74.  Appel- 
lants complain  that  the  Undings  of  the  court 
are  inconsistent,  wherein  the  issue  as  to 
tbe  effect  of  the  dam  is  determined.  We 
think  that  sufficient  appears  in  the  bndings 
to  make  it  clear  that  the  conrt  considered 
all  of  tbe  elements  of  possible  damage,  and,'80 
considering,  Intended  to  determine  tbe  issue 
adversely  to  the  plaintiffs.  Any  inconsist- 
ency in  findings  must  be  reconciled  in  such  a 
way  as  to  support  the  Judgment  of  tbe  court 
American  National  Bank  v.  Donnellan,  170 
Cal.  15,  148  Pac.  188,  Ann.  Cas.  1917C,  744. 

[3]  Plaintiff  May  K.  Rindge  claimed  the 
right  to  water  asserted  to  have  been  obtained 
under  appropriations  made  by  herself  and 
predecessors  to  the  extent  of  100  miner's 
inches.  It  was  shown  in  evidence  that  at  a 
time  when  the  title  to  all  the  property  of  the 
defendants  was  in  the  government,  plaintiff 
and  the  predecessors  of  plaintiff  had  gone 
upon  that  land,  and  established  a  point  of 
diversion  and  i)erformed  necessary  acts  to 
complete  an  appropriation  of  water  from 
Malibu  creek.  From  that  time  forward  the 
water,  under  this  claim  of  right  by  appropria- 
tion was  regularly  taken  from  Malibu  creek, 
and  used  for  irrigation  purposes  upon  tbe 
lands  of  said  plaintiff  and  her  predecessors. 
The  point  of  diversion  was  changed  on  two 
occasions.  There  was  evidence  suUicient  to 
show  that,  while  a  much  larger  quantity  of 
water  was  taken  out  at  the  points  of  diver- 
sion, not  more  than  4.95  Inches  was  subjected 
to  beneficial  use,  as  a  large  part  of  the  water 
entering  the  flume  at  plaintiff's  Intake  es- 
caped by  leakage  and  flowed  back  into  the 
stream.  Tbe  court's  findings  agreed  with 
this  evidence,  and,  as  tbe  extent  of  the  ap- 
propriated right  is  measured  by  the  quantity 
of  water  actually  put  to  a  beneficial  use,  tbe 
decision  on  that  point  must  be  deemed  to 
be  correct.  Santa  Paula  Water  Works  v. 
Peralta.  113  Cal.  38,  45  Pac.  168;    Riverside 


Water  Co.  v.  Sargent,  112  CaL  230,  44  Pac 
560;  Leavltt  v.  Lassen  Irr.  Co.,  157  Cal.  82, 
106  Pac.  404,  29  L.  R.  A.  (N.  S.)  213.  The 
court  did,  however,  notwithstanding  that  it 
was  found  that  the  plaintiff  May  K.  Kludge 
and  her  predecessors  bad  by  sulUcient  acts 
made  an  appropriation  of  4.95  Inches  of 
water  from  the  stream,  deny  to  said  plaintiff 
any  Judgment  making  certain  and  continu- 
ing that  right  upon  the  apparent  ground 
that  a  landowner,  claiming  rights  to  the  use 
of  water  in  a  stream,  could  not  claim  .botli 
as  riparian  owner  and  as  an  appropriator. 
On  the  findings  as  made,  unless  tbe  conclusion 
of  law  deduced  by  tbe  trial  Judge  against 
tbe  plaintiff's  right  in  the  regard  last  men- 
tioned is  correct  the  Judgment  must  be  modi- 
fied. Tbe  trial  Judge  first  determined  the 
number  of  acres  owned  by  each  of  the  parties 
which  were  riparian  to  Malibu  creek  and  its 
tributaries;  he  determined  that  the  available 
supply  of  water  was  insufficient  to  meet  the 
riparian  needs  of  tbe  respective  parties,  and 
determined  that  each  should  have  a  continu- 
ous flow  of  the  water  in  consecutive  period 
of  hours.  In  the  proportions  aa  their  respec- 
tive holdings  bore  to  each  other. 

[4-8]  It  Is  established  In  California  that  a 
person  may  be  possessed  of  rights  as  to  the 
use  of  the  waters  in  a  stream  both  because 
of  the  riparian  character  of  the  land  owned 
by  him  and  also  as  an  appropriator.  An 
appropriator  can  gain  nothing  as  against 
riparian  rights  which  have  attached,  and, 
once  such  rights  have  become  afUxed,  they 
continue  and  are  not  lost,  regardless  of 
whether  tbe  water  has  been  put  to  any  ben- 
eficial use  upon  the  land;  the  right  Is  one 
continually  and  perpetually  appurtenant. 
There  would  remain,  then,  as  subject  to  ap- 
propriation, only  the  excess  water  over  and 
abo^e  what  might  reasonably  be  subjected  to 
a  beneficial  use  by  tbe  lands  bordering  the 
stream.  As  to  land  held  by  tbe  government 
it  is  not  considered  that  a  riparian  right 
has  attached  until  that  land  has  been  trans- 
mitted to  private  ownership;  hence  an  ap- 
propriator, having  in  sufficient  manner  taken 
possession  of  the  waters  of  a  stream,  and 
actually  subject^  them  to  a  beneficial  use, 
may  claim  a  continuance  of  the  use,  even 
though  that  use  leaves  land  which  belonged 
to  the  government  at  the  time  of  the  appro- 
priation without  sufficient  to  supply  riparian 
needs:  hence  tbe  subsequent  owner  taKes  bis 
ownership  as  affected  by  the  right  of  the  ap- 
propriator. 

"An  appropriation  does  not  of  itself  deprive 
any  private  person  of  bis  rights;  it  merely 
vests  in  tbe  appropriator  such  rights  aa  have 
not  previously  become  vested  in  private  owner- 
ship, either  by  virtue  of  some  riparian  riglit  or 
because  of  prior  statutory  or  common  law  ap- 
propriation and  use.  It  affects  and  divests  the 
riparian  rights  otherwise  attaching  to  public 
lands  of  the  United  States,  solely  because  the 
act  of  ConSresg  declares  that  grants  of  public 
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lands  Bhall  be  made  subject  to  all  water  rights 
that  may  have  previously  accrued  to  any  per' 
son  other  than  the  grantee.  An  appropriation 
of  water  and  use  thereunder  does  not  become 
eSectiye  to  divest  private  rights  in  a  stream, 
unless  it  has  been  continued  adversely  thereto 
for  the  period  of  five  years  under  such  circum 
stances  as  to  gain  a  title  by  prescription,  and 
then  only  to  the  extent  of  the  use."  Dnclc- 
worth  ▼.  Watoonvile,  etc  Co.,  160  Cal.  620, 
Pac.  33& 

And  thus  It  may  bappen  tbat  a  riparian 
owner,  being  insufliciently  supplied  with 
water  by  tbe  flow  of  a  stream,  and  anticipat- 
ing the  attaching  of  other  riparian  claims 
when  the  government  land  above  him  may 
be  transferred  to  private  ownership,  may, 
upon  such  government  land,  malie  an  appro- 
priation which  will  be  good,  although  It  may 
have  the  effect  to  rob  entirely  the  upper  prop- 
erty of  any  riparian  right  In  the  stream — 
this  to  be  qualified  only  with  the  condition 
that  the  total  water  claimed  under  the  com- 
bined rights  does  not  amount  to  more  than 
Is  reasonably  necessary  to  satisfy  the  neces- 
sary uses  to  which  It  Is  designed  to  be  put 
As  to  the  proposition  last  announced,  see 
Senior  v.  Anderson,  130  CaL  290,  62  Pac.  563, 
where  the  court  says: 

"Her  riparian  rights  could  only  entitle  her  to 
a  reasonable  use  of  the  water  upon  her  ri- 
parian lands,  but  having  before  she  acquired 
title  from  the  United  States  appropriated  more 
water  than  was  required  for  beneficial  uses 
upon  said  land,  she  could  acquire  no  right  to 
any  additional  quantity  under  the  law  of  ri- 
parian rights." 

And  upon  the  general  subject  see  Healy 
v.  Woodruff,  97  CaL  464,  32  Pac.  528;  Van 
Bibber  v.  Hilton  et  al.,  84  Cal.  585,  24  Paa 
308,  698 ;  Gave  t.  Tyler,  133  Cal.  566,  65  Pac. 
1089;    Smith  t.  Hawkins,  127  CaL  119,  69 


Pac.  295;  3  Farnham  on  Waters  and  Water 
Rights,  p.  2020;  1  Kinney  on  Irrigation  (2d 
Ed.)  p.  902;  1  Wlel  on  Water  Rights,  p.  346. 
Upon  the  facts  found  we  thlnls  the  court 
should  have  determined,  first,  that  the  plain- 
tiff May  K.  Rlndge  was  entitled  to  take  from 
Malibn  creek  4.95  inches  of  water  continuous 
flow;  that  this  appropriated  water  should 
be  deducted  from  the  proportion  assigned  to 
the  defendant  Crags  Land  Company  for  ri- 
parian uses.  This  would  require  a  readjust- 
ment of  the  proportions  In  which  the  parties 
would  be  entitled  to  share  In  the  remaining 
water.  In  other  words,  the  Judgment  should 
be  tbat  the  land  of  the  Crags  Company,  by 
reason  of  the  prior  appropriation  by  May  K. 
Rlndge  has  had  Its  riparian  right  to  waters 
flowing  Into  Mallbu  creek  diminished  by  the 
amount  of  that  appropriation,  while  the 
riparian  rights  of  the  plaintlCts  are  not  di- 
minished at  all  on  account  thereof.  The  Judg- 
ment wlU  not,  of  course,  affect  rights  which 
persons  not  parties  to  the  action  may  have 
in  the  waters  of  the  several  streams. 

We  think  no  substantial  error  was  com- 
mitted by  the  trial  court  in  its  rulings  ad- 
mitting or  rejecting  testimony. 

The  Judgment  In  so  tar  as  It  determines 
that  May  K.  Rlndge  possesses  no  right  to 
use  the  waters  of  Mallbu  creek  as  an  ap- 
propriator,  and  as  it  determines  the  propor- 
tions in  which  and  the  manner  by  which  the 
parties  shall  share  In  such  waters,  or  those 
tributary,  as  riparian  owners,  is  vacated;  as 
to  such  matters  the  trial  court  is  directed  to 
amend  its  conclusions  of  law  and  the  Judg- 
ment, to  accord  with  the  conclusions  ex- 
pressed in  this  opinion.  As  to  all  other  mat- 
ters adjudicated,  the  Judgment  is  afllrmed. 
The  parties  hereto  shall  bear  their  own  costs 
incident  to  the  appeaL 

We  concur:    CONREY,  P.  J.;    SHAW,  J. 
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PEOPLE  V.  PHILLIPS.     (Cr.  577.) 

(District   Ooort    of    Appeal,    Third   District, 
California.     Jan.   26,   1822.) 

1.  Perjary  «=» 1 1(2)— Testimony  In  personal 
Injury  case  nurse  had  been  hired  Is  material. 

In  an  action  to  recover  for  personal  i&- 
jnriea  to  the  wife,  testimony  by  the  husband 
that  he  had  a  nurse  to  care  for  the  wife  and  as- 
siat  in  the  housework  was  material  on  the  is- 
sue whether  the  wife  was  incapacitated  bj  her 
injuries  from  performing  her  household  duties, 
so  that,  if  false,  such  testimony  was  perjury. 

2.  Perjury  ^=>{  I  (8)— Falsa  testimony  need  not 
be  directly  material. 

The  false  testimony  on  which  a  charge  of 
perjury  is  based  need  not  be  directly  and  im- 
mediately material,  but  it  is  sufficient  if  it  is 
so  connected  with  the  fact  directly  in  issue  as 
to  hare  a  legitimate  tendency  to  prove  or  dis- 
prove it 

3.  Perjury  9=331— -Proseoutlon  need  not  nega- 
tive ultimate  faot  false  testimony  tended  to 
proves 

In  a  prosecution  for  perjury  based  on  false 
testimony  as  to  a  fact  from  which  a  fact  di- 
rectly in  issue  might  be  inferred,  the  prosecu- 
tion need  not  negative  the  truth  of  the  ultimate 
fact  which  the  false  testimony  was  intended  to 
establish. 

4.  Criminal  law  9s>762(5)  —  Instruction  de- 
fendant was  ohargeif  with  perjury  held  not 
to  Indioata  he  was  guilty. 

An  instruction  that  defendant  was  accused 
by  an  indictment  of  perjury  alleged  to  have 
been  committed  in  the  manner  following,  quot- 
ing the  indictment,  did  not  intimate  that  de- 
fendant was  guilty,  especially  where  the  court 
qiedfically  instructed  that  the  indictment  was 
not  any  evidence  of  guilt 

5.  Perjury  «=>36— Materiality  of  testimony  Is 
question  for  the  court. 

In  a  prosecution  for  perjury,  the  material- 
ity of  th;  alleged  false  testimony  is  always  a 
question  for  the  court,  and  not  for  the  jury. 

6.  Perjury  «s>37(l)— Instruction  held  not  to 
leave  Issue  of  materiality  to  jury. 

An  instruction  that  defendant  was  indicted 
for  perjury  and  that  the  false  testimony  was 
material  was  not  erroneous  as  submitting  to  the 
jury  the  issue  of  the  materiality  of  the  alleged 
false  testimony. 

7.  Criminal  law  «s>l  1 72(1)— Submitting  to 
Jury  whether  alleged  perjured  testimony  was 
material  held  harmless. 

In  a  prosecution  for  perjury,  where  the  al- 
leged false  testimony  was  material  aa  a  matter 
of  law,  accused  was  not  prejudiced  by  error 
in  requiring  th^  jury  to  find  the  testimony  was 
material  before  they  could  convict. 

8.  Perjury  «=337(l) — Instruction  on  false  tes- 
timony including  a  statement  on  belief  held 
not  erroneous. 

An  instruction  that  if  the  defendant  gave 
the  false  testimony  alleged  in  the  indictment 
knowing  it  to  be  false,  the  jury  should  convict. 


was  not  erroneous,  even  though  a  part  of  the 
answer  to  one  question  was  not  stated  as  a  fact 
but  aa  a  belief  of  the  witness,  since  the  other 
statements,  if  false,  were  sufficient  to  sustain 
the  conviction  and  the  instruction  required  a 
finding  they  were  all  false. 

9.  Perjury  «=3l2— Knowingly  false  testimony 
as  to  belief  constitutes  offense. 

Though  as  a  general  rule  testimony  as  to 
belief  is  not  perjury,  though  the  facts  are  oth- 
erwise than  as  stated,  a  willful  and  false  state- 
ment of  a  belief  which  the  witness  knows  does 
not  exist  may  be  made  the  basis  of  a  prosecu- 
tion for  perjury. 

10.  Perjury  «=3i  2— Testimony  as  to  payment 
held  not  a  belief. 

In  a  prosecution  for  perjury,  where  the  al- 
leged false  testimony  was  a  statement  that  be 
employed  a  nurse  for  his  wife  when  she  was 
injured,  and  that  he  thought  be  paid  her  $108, 
the  statement  as  to  payment  was  not  a  state- 
ment upon  belief,  but  was  in  effect  a  statement 
he  had  paid  some  amount 

11.  Criminal  law  <S=95I0— Rule  as  to  necessity 
of  corroborating  aooompllce's  testimony  Inap- 
plicable In  perjury  case. 

The  rule  requiring  corroboration  of  the 
testimony  of  an  accomplice  is  of  no  effect  in  a 
prosecution  for  perjury,  where  the  testimony  of 
the  alleged  accomplice  related  to  the  falsity  of 
the  alleged  testimony  of  accused,  in  view  of  the 
rule  that  the  falsity  of  the  testimony  must  be 
proved  by  two  witnesses  or  by  one  witness  with 
corroborating  circumstances  to  sustain  a  con- 
viction for  perjury. 

12.  Perjury  «=>34(4)— <;orroboration  of  only 
witness  as  to  falsity  of  testimony  held  Insuf- 
fldent. 

In  a  prosecution  for  perjury  in  falsely  testi- 
fying accused  bad  employed  a  nurse  for  his 
wife  when  she  was  injured,  where  the  nurse 
testified  she  had  not  been  employed,  eridence 
1^  the  mother  of  the  alleged  nurse  that  she  had 
visited  plaintiff's  wife  on  a  few  occasions  and 
saw  no  nurse  there,  without  corroboration  of 
the  nurse's  testimony  that  she  was  going  to 
school,  or  other  evidence  disproving  defend- 
ant's testimony  the  nurse  was  employed  after 
school  hours  and  in  the  evening,  held  insuf- 
ficient corroboration  to  sustain  the  conviction. 

Appeal  from  Superior  Ooart,  Sacramento 
County;  C.  P.  Vlcinl,  Judge. 

J.  W.  Ptaillliw  was  convicted  of  iwrjury, 
and  be  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  new 
triaL    Reversed. 

Frank  L.  Gafney,  H.  T.  Hlatt,  and  Charles 
B.  Harris,  all  of  Sacramento,  for  appellant. 

V.  S.  Webb,  Atty  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

BURNETT,  J.  Defendant  was  convicted 
of  perjury,  and  he  appeals  from  the  jude- 
meot  and  order  denying  his  motion  for  a 
new  trial.  The  basis  for  the  charge  in  the 
Indictment  is  that  npon  the  trial  In  the  an- 
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perlor  court  at  sn  action  to  recover  for  in- 
juries caused  to  Us  wife  in  an  aut(»nobile 
accident  lie  testified  falsely  as  follows: 

"Q.  Did  you  have  a  nurse  for  your  wife  aft- 
er the  acddent?  A.  Yes;  a  nurse  girl  to  as- 
slat  in  the  housework,  and  took  care  of  my 
wife.  Q.  How  much  did  yon  pay  her?  A.  I 
think  it  was  |108." 

[1]  We  can  see  no  merit  in  the  claim  tbat 
said  testimony  was  not  material  to  any  is- 
sue in  said  action  for  damages. 

In  the  complaint  in  said  civil  action,  after 
setting  out  specifically  certain  injuries  re- 
ceived by  the  wife,  plaintiffs  alleged  "that  by 
reason  of  said  injuries  to  said  plaintiff  Alice 
D.  Phillips  has  undergone,  and  now  under- 
goes, and  will  In  the  future  undergo  great 
physical  i>ain  and  agonies,  and  great  mental 
suffering,  and  was  unaUe  to  perform  ber 
household  duties  for  about  two  months."  In 
the  answer  "defendants  deny  that,  by  reason 
of  said  or  any  injuries  to  said  plaintiff  Alice 
D.  Phillips,  she  has  undergone  or  will  under- 
go In  the  future  great  or  any  physical  pain 
and  agony  or  agonies,  and  greet  or  any  men- 
tal suffering;  deny  that  plaintiff  was  unable 
to  perform  ber  bousehold  duties  for  about 
two  months,  or  for  any  other  time  or  at  all." 

Whether  she  was  able  to  perform  said  du- 
ties became  therefore  a  material  and  very 
important  issue  in  the  trial  of  tlie  action  for 
damages.  Any  fact  or  circumstance  tending 
to  establish  that  issue  in  favor  of  either  par- 
ty would  be  admissible.  While  the  fact  that 
the  wife  had  a  person  to  nurse  her  and  to 
assist  in  the  housework  would  not  prove  di- 
rectly that  said  plaintiff  was  unable  to  do 
her  housework,  yet  it  would  be  a  circum- 
stance calculated  to  render  it  probable  that 
she  needed  such  assistance.  In  other  words, 
from  the  employment  of  a  nurse  and  assist- 
ant it  would  be  a  reasonaUe  Inference  that 
her  phj'sical  condition  was  such  as  to  re- 
quire It.  It  seems  dear  that  the  testimony 
related  to  a  matter  that  might  have  an  im- 
portant bearing  upon  the  verdict  of  tbe  jury 
and  could  furnish  the  ground  for  a  <diarge  of 
prejtnry. 

[2]  Of  course,  it  is  well  settled  that — 

"The  matter  sworn  to  need  sot  be  directly 
and  immediately  material.  It  is  sufficient  if  it 
be  so  connected  with  the  fact  directly  in  issue 
as  to  have  a  legitimate  tendency  to  prove  or 
disprove  audi  fact  by  giving  weight  or  prob- 
ability to  the  testimony  of  a  witness  testifying 
thereto,  or  otherwise."  22  Am.  &  Eng.  Ency. 
of  Law,  6S7;  People  v.  Senegram,  27  Cal.  App. 
303.  149  Pac.  786;  People  v.  Barry,  63  Cal. 
63;   Ez  parte  Davis  (Cal.  App.)  199  Pac.  576. 

[3]  JNor  do  we  perceive  any  merit  in  the 
claim  that  the  prosecution,  in  order  to  neg- 
ative such  testimony,  was  required  to  prove 
that  the  wife  did  not  actually  need  a  nurse. 
In  that  respect  a  difference  exists  between 
perjury  relating  directly  and  that  relating 
Indirectly  to  aa  issua    If  the  alleged  perju- 
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rious  testimony  had  been  that  his  wife  need" 
ed  a  nurse,  then  appellant's  contention  would 
be  sound.  But  the  charge  being  basied  upon 
a  collateral  fact,  and  it  being  material  to 
the  main  Issue,  it  is  sufficient  to  prove  the 
testimony  false,  although  it  might  be  impos- 
sible to  prove  Oie  main  issue  to  the  contrary 
to  the  claim  of '  appellant.  As  to  the  issue 
in  the  dvil  action  the  inquiry  here  extends 
no  further  than  to  ascertain  whether  the  tes- 
timony^ would  have  a  tendency  to  suwwrt 
dther  party's  position.  "A  party  not  only 
commits  perjury  by  swearing  falsely  and  cor- 
ruptly as  to  the  fact  which  is  immediately 
in  issue,  but  also  by  so  doing  as  to  material 
circumstances  which  have  a  legitimate  ten- 
dency to  prove  or  disprove  such  fact,"  and 
it  Is  no  defense  that,  while  the  circumstances 
to  which  he  thus  swears  do  not  exist,  the 
fact  sought  to  be  established  by  them  does 
e.rist  Commonwealth  v.  Grant,  116  Mass. 
17. 

[4]  The  court  assuredly  committed  no  er- 
ror In  instructing  the  jury  as  follows: 

"The  defendant  at  the  bar  of  the  court,  J.  W. 
Phillips,  is  accused  by  the  grand  jury  of  the 
county  of  Sacramento,  by  an  indictment  filed 
in  this  court  of  the  crime  of  felony,  to  wit, 
perjury,  alleged  to  have  been  committed  in  the 
manner  following:  [Reading  the  language  of  the 
indictment.]" 

The  court  therein  did  not  intimate  that 
tbe  defendant  was  guilty  of  the  charge.  The 
fact  is  that  the  court  spedflcaUy  instructed 
the'  jury : 

"That  the  indictment  does  not  constitute  any 
evidence  of  guilt  of  the  defendant,  and  the 
court  instructs  the  jury  that  no  juror  should 
permit  himself  or  herself  to  be  in  any  degree 
or  to  any  extent  whatever  influenced  by  it." 

[(,  6]  Kor  is  there  any  force  in  tbe  claim 
that  by  said  Instruction  the  court  left  it  to 
the  jury  to  determine  whether  the  alleged 
perjurious  matter  was  material.  Aj^ellant 
is  right  in  the  assertion  that — 

"The  question  of  materiality  is  always  one  for 
the  court  to  determine  and  not  the  Jury."  Peo- 
ple V.  Senegram,  supra. 

The  trial  court  recognized  the  rule,  and 
withdrew  from  the  Jury  the  determination 
of  the  question,  by  instructing  them  that 
if  they  found  all  the  other  elements  of  the 
charge  to  be  true  beyond  a  reasonable  doubt, 
they  must  find  the  defendant  guilty.  More- 
over, during  the  trial  the  trial  judge  stated: 

"The  question  of  materiality  is  a  question 
of  law,  and  tbe  jury  is  not  concerned  with  that. 
The  jury  hasn't  anything  to  do  with  the  mate- 
riality of  the  evidence.  That  is  a  question  o 
law,  whether  or  not  it  is  material;  it  is  a 
question  of  law;  the  jury  has  nothing  to  do 
with  it." 

[7]  The  jury  certainly  needed  no  further 
Inatruction  upon  tbe  subject.    But,  even  if 
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Om  Jarj  had  been  inatracted  to  detennJiie 
the  materUUty  of  the  tesUmony,  it  is  difficult 
to  aee  how  the  defendant  woold  have  been 
pretndiced.  since  it  most  be  bdd  that  the 
testimony  was  actually  materiaL 
Appellant  finds  fault  with  this  Instruction: 

"If  yoo  find  from  the  cTidence  beyond  a  rea- 
conable  donbt  that  the  defeDdant.  at  the  time 
and  place  meotioDed  in  the  indictment,  waa 
■worn  as  a  witness  in  the  cause  of  J.  W.  Phil- 
lipa  and  Alice  D.  Phillips  t.  John  B.  Wheeler 
and  Ei.  H.  Wheeler,  hereinbefore  mentioned: 
that  said  canse  was  then  and  there  pending  and 
on  trial  and  at  issne  in  the  said  superior  court 
of  the  connty  of  Sacramento  as  set  forth  in 
the  indictment;  the  said  defendant  was  sworn 
as  snch  witness  by  the  officer  therein  mention- 
ed and  acting  in  the  capacity  as  set  forth  in 
said  indictment,  and  was  then  and  there  sworn 
to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth;  and  if  yon  further  find  from  the 
evidence  that  he,  the  said  defendant,  did  thei 
and  there  testify  and  dedare,  among  other 
things,  aa  follows: 

"'Q.  Did  yoa  hsTS  a  nurse  for  your  wife 
after  the  accident?  A.  Yes,  a  nurse  girl  to 
assist  in  the  housework  and  took  care  of  my 
wife. 

"  *<).  How  much  did  you  pay  her  7  A.  I  think 
it  wasflOff 

— "and  if  you  are  further  convinced  from  the 
evidence  beyond  all  reasonable  donbt  that  suph 
answers  were  not  true,  but  were  then  and  there 
false  and  untrue,  and  that  the  defendant  at  the 
time  of  making  the  same  knew  snch  answers  to 
be  false,  and  that  he  made  such  answers  willful- 
ly for  the  purpose  and  with  the  intent  to  de- 
ceive and  mislead  the  court  in  said  cause,  and 
to  induce  the  court  and  judge  thereof  to  render 
Judgment  in  favor  of  himself  and  against  the 
plaintiffs  in  said  action — then  the  defendant  .is 
guilty  of  perjury,  and  yon  should  render  your 
verdict  accordingly." 

[I]  The  objection  is: 

"That  the  allegations  with  reference  to  the 
amount  paid  to  Lillian  Robinson  were  not 
positive  or  absolute,  but,  on  the  contrary,  were 
given  only  according  to  his  recollection  an 
belief.  The  law  does  not  authorize  or  warrant 
a  conviction  of  the  charge  of  perjury  where  a 
person  swears  to  a  thing  according  to  his  be- 
lief or  as  he  remembers  and  so  states." 

It  Is  to  be  observed,  however,  that  the  as- 
signment of  perjury  In  the  Indictment  is  di- 
rected to  each  of  the  answers  given  l^  ap- 
pellant, and  hence  it  follows  that  the  charge 
as  to  the  testimony  in  reference  to  the  pay- 
ment of  the  nurse  may  be  ignored  if  the 
charge  is  sustained  as  to  the  other  answer. 
People  ▼.  Senegram,  supra.  Therein  it  is 
said: 

That,  since  the  indictment  "alleges  that  each 
and  every  one  of  the  answers  was  false,  it 
must  be  deemed  sufficient  as  a  separate  and 
distinct  assignment  of  perjury  based  upon  each 
answer  sworn  to  by  defendant." 

[I]  It  may  be  added  that  the  court,  on  re- 
qoest  of  the  defendant,  instructed  the  Jury: 


"That  if  the  testimony  given  by  tiie  defendant 
in  the  action  of  J.  W.  Pliillips  and  Alice  D. 
PhilUps  V.  John  H.  Wheeler  and  E.  H.  Wheeler 
referred  to  in  the  indictment,  purports  to  be 
given  only  according  to  Us  recollection  and  not 
absolutely,  then  he  cannot  be  convicted  of  the 
crime  of  perjury.  It  is  the  law  that  one  who 
swears  to  a  thing  according  to  his  belief  or 
as  he  remembers  and  so  states,  cannot  be  fonna 
guilty  of  the  crime  of  perjury." 

But  the  role  as  thus  stated  needs  some 
qualification.  If  a  witness  swears  willfnlly 
and  falsely  to  a  belief  in  the  existoice  of 
a  tact  which  does  not  exist  and  which  he 
knows  does  not  exist,  his  testimony  mayibe 
made  the  basis  of  a  prosecution  for  perju- 
ry. Herein,  if  appellant  did  not  pay  any 
money  to  a  nurse,  he  conld  not  brieve  that 
he  did.  It  is  only  where  it  is  possible  to 
have  a  belief  contrary  to  the  fact  that  such 
belief  may  not  be  assigned  as  perjurious.  In 
Wharton's  Criminal  Law  (lltb  Ed.)  $  1510, 
it  is  said : 

"Hence  it  is  held  a  good  assignment  of  per- 
jury that  the  defendant  swore  that  be  thought' 
or  "believed'  a  certain  fact,  whereas  in  truth 
and  fact  be  'thongbf  or  'believed'  the  contrary, 
and  bad  no  probable  grounds  for  wliat  he 
swore." 

[It]  The  fiict  is  that  when  said  testimony 
of  appellant  is  fairly  considered  it  is  to  b« 
understood  as  Implying  a  doubt  as  to  the 
amoimt  be  paid,  and  not  as  to  the  fact  that 
be  did  pay  the  nurse  for  her  services  as 
such.  His  testimony  is  eqnlvalcnt  to  the  dec- 
laration: 

"I  paid  the  nurse,  and  I  believe  the  amount 
was  $108." 

From  -such  testimony  the  inference  would 
ariw,  of  course,  that  such  nurse  was  em- 
ployed, and  thus  a  case  of  perjury  might  be 
made  out.  Indeed,  it  was  clearly  the  inten- 
tion of  the  witness  by  said  statement  to  con- 
finn  his  previous  declaration  that  such  em- 
Ifloj'ment  did  exist,  and  said  instruction  was 
hardly  applicable  to  the  case,  but  appellant 
docs  not  and  cannot  complain  of  it 

[11]  Appellant  contends  that  Ullian  IRob- 
inson,  the  alleged  nurse,  was  an  accomplice, 
and  no  conviction  can  be  sustained  because 
she  was  not  corroborated.  This  theory  Uiat 
she  was  an  accomplice  seems  not  to  have 
been  presented  In  the  court  below.  However, 
as  to  oorroboraticm  it  can  make  no  differ* 
ence,  as  the  rule  in  case  of  perjury  requires 
that  it  must  be  proved  by  the  testimony  of 
two  witnesses  or  one  witness  and  corroborat- 
ing circumstances;  that  is,  that  the  falsity 
of  the  statement  of  the  accused  must  be 
shown  to  the  Jury  beyond  a  reasonable  doubt 
either  by  tho,  testimony  of  two  witnesses 
or  by  the  testimony  of  one  witness  and  by 
circumstances  corroborating  the  testimony  of 
such  witness.  The  Jnry  were  so  instructed 
fully  9nd  (dearly,  but  we  find  in  the  record 
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no  suffldent  showing  to  satisfy  the  require- 
ment of  the  rule. 

[12]  In  considering  the  gnestlon  of  the  snf- 
fldency  of  the  evidence  we  cannot  overlook 
the  fact  that  the  main  witness  for  the  pros- 
ecution virtually  admitted  that  she  entered 
into  an  agreement  with  appellant  that  rhe 
would  testify  falsely  as  to  her  employment, 
and  It  appears  that  in  a  certain  deposition 
taken  before  Judge  Busick  she  did  actually 
depose  that  she  wrote  and  gave  receipts  for 
money  paid  to  her  for  services  as  nurse  to 
Mrs.  Phillips.  The  record  also  bears  evi- 
dence to  her  forgetful  ness  and  apparent  re- 
luctance to  testify  about  certain  Important 
matters.  However,  she  did  state  positively 
that  she  was  not  employed  as  such  nurse  or 
helper,  and  that  she  did  not  assist  Mrs.  Pbll- 
lips  in  her  work  in  any  manner  at  any  time. 
Furthermore,  she  testified  that  during  the 
time  in  question  she  was  attending  the  nigh 
school,  and  that  her  visits  to  the  Phillips' 
home  were  made  after  school  hours.  Her 
credibility  was,  of  course,  for  the  jury  to 
determine  and  we  cannot  say  that  she  should 
have  been  disbelieved.  But  the  only  attempt- 
ed corroboration  was  sought  through  the  tes- 
timony of  her  mother,  Mrs.  Alice  Robinson, 
who  testified  that  she  did  not  see  any  nurse 
employed  at  the  Phillips  home.  Mrs.  Robin* 
son,  though,  visited  there  "Just  a  little  while" 
every  week,  and  she  was  not  positive  that 
she  went  there  even  twice  a  week.  Her  op- 
portunity for  observation  was  therefore  ex- 
ceedingly limited  and  covered  only  a  small 
imrt  of  the  time  in  controversy.  Her  testi- 
mony is  entirely  consistent  with  the  inno- 
cence of  the  accused  and  falls  short  of  the 
statutory  rule  in  reference  to  corroboration. 
Indeed,  the  claim  of  appellant  was  that  the 
daughter,  LalUan,  helped  Mrs.  Phillips  in  the 
evening  after  schooL  In  that  he  was  corrob- 
orated by  several  witnesses,  but  for  the 
prosecution  there  was  no  evidence  whatever, 
except  the  testimony  of  Lillian,  even  tending 
to  show  that  she  was  not  thus  employed  at 
such  periods.  It  is  singular,  indeed,  that  her 
mother  was  not  interrogated  as  to  where 
Lillian  was  during  the  evenings  or  whether 
she  attended  high  school  as  claimed  by  her. 

As  illustrative  pf  the  rule  in  perjury  ^sea 
we  may  refer  to  People  v.  Smith,  3  Cal.  App. 
68,  84  Pac.  452,  and  People  v.  Woodcock, 
(Cal.  App.)  199  Pac.  565. 

In  the  former,  on  a  prosecution  for  burgla- 
ry. Smith  testified  that  on  and  during'  the 
entire  night  of  the  burglary  one  Lopez  was 
with  him  at  his  ranch  house,  at  a  dl-stance 
of  18  miles  from  the  place  of  the  burglary. 
In  a  subsequent  prosecution  for  perjury  In 
so  testifying  Loi>ez  testified  that  this  evi- 
dence of  the  defendant  was  false.  Other  wit- 
nesses testified  to  having  seen  Lopez  on  the 
afternoon  preceding  and  on  the  morning  suc- 
ceeding the  night  of  the  burglary  at  other 


places,  and  It  was  held  that  the  testimony 
of  Lopez  was  not  sufficiently  corroborated. 

In  the  latter  case  It  is  held  that  the  cor- 
roborating evidence  must  connect  or  tend  to 
connect  the  defendant  with  the  commission 
of  the  crime,  and  "corroborative  evidence  is 
insufficient,  where  it  merely  casts  a  grave 
suspicion  upon  the  accused,  and  it  must  not 
only  show  the  commission  of  the  offense  and 
the  circumstances  thereof,  but  must  also  im- 
plicate the  accused  in  it" 

No  doubt  perjury  is  frequently  committed, 
and  it  should  be  discouraged  in  every  legiti- 
mate manner,  but  the  Legislature  In  its.  wis- 
dom has  provided  that  there  must  be  corrob- 
oration, and  it  is  not  for  the  courts  to  relax 
this  wholesome  rule. 

The  judgment  and  order  are  reversed. 

We  concur:   FINCH,  P.  J.;   HART,  J. 


(66  Cal.  App.  2S4) 

ROSS   V.    NEW   AMSTERDAM    CASUALTY 
CO.  et  al.     (Civ.  3973.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Jan.  24,  1922.) 

1.  Appeal  and  error  «=39 1 7(1)— Averments  of 
complaint  taken  as  tnie  la  reviewing  ruling 
on  demurrer. 

On  appeal  from  Judgment  for  defendants 
entered  on  an  order  sustaining  a  demurrer  to 
complaint  without  leave  to  amend,  the  aver- 
ments must  be  taken  as  true. 

2.  Acknowledgment  ®s>36(t)— Notaries  do  not 
certify  to  ownership  in  person  executing  In- 
strument purporting  to  convey  title. 

A  notary  public,  in  certifying  acknowledg- 
ment to  an  instrument  purporting  to  convey 
title  to  property,  does  not  certify  to  the  own- 
ership in  the  acknowledgor. 

3.  Notaries  ®=3 1 1— Complaint  alleging  false 
acknowledgment  held  not  to  state  a  cause  of 
action. 

Complaint  alleging  that  notary  public  cer- 
tified to  aciiDowIcdgment  to  bill  of  sale  with 
signature  of  fictitious  person,  and  that  plaintiff, 
in  reliance  upon  bill  of  sale,  and  such  false 
acknowledgment,  purchased  stolen  automobile 
from  person  named  therein  as  buyer,  held  not 
to  state  a  cause  of  action. 

4.  Notaries  €=>!  I— Complaint  held  not  to  state 
a  cause  of  action  against  notary  personally 
on  ground  of  a  conspiracy  to  defrawl  buyer 
of  automobile. 

Complaint  for  false  acknowledgment  to  bill 
of  sale  held  not  to  state  a  cause  of  action 
against  the  notary  in  his  person^  capacity 
predicated  upon  the  existence  of  a  conspiracy 
to  defraud  the  plaintiff  entered  into  between 
the  notary  and  the  person  named  in  bill  of 
sale  as  buyer. 

Appeal  from  Superior  (3ourt.  City  and 
County  of  San  Francisco;  Franklm  A  OrU- 
fln.  Judge. 
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Actl4n  b7  H.  F.  Ross  against  the  Nev 
Amsterdam  Casualty  Company  and  others. 
Judgment  for  defendants,  and  plaintifT  ap- 
peals.    Affirmed. 

Relsner  &  Honey,  of  San  Francisco,  for 
appellant 

Llllenthal,  MCKlnstry,  Raymcmd,  Haber  & 
Firebaugh,  of  San  Francisco,  for  respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  the  defendants  entered 
upon  an  order  sustaining  a  demurrer  to  the 
plaintiff's  second  amended  complaint  without 
leave  to  amend.  The  action  Is  one  in  form 
to  recover  damages  against  the  defendant 
Mark  Lane  as  a  notary  public,  and  against 
the  defendant  New  Amsterdam  Casualty 
Company,  a  corporation,  as  the  surety  upon 
bis  official  bond,  In  the  sum  of  $650,  alleged 
to  have  been  sustained  through  the  official 
misconduct  and  negligence  of  said  defendant 
Mark  Lane  as  a  notary  public  in  the  course 
of  the  following  transaction  as  set  forth  In 
the  plaintiff's  second  amended  complaint  sub- 
stantially as  follows:  On  or  about  Novonber 
6,  1919,  the  plaintiff  paid  to  one  Gladys 
Steele  the  sum  of  $650  as  the  purchase  price 
of  an  automobile  represented  by  said  Gladys 
Steele  to  belong  to  her,  and  to  have  been  pxup- 
diased  by  her  from  one  John  Reed,  and  tbe 
said  Gladys  Steelei  as  an  inducement  to 
tlie  plahdtlff  to  buy  said  automobile,  present- 
ed to  plaintiff  a  bill  of  sale  which  she  repre- 
sented she  had  received  from  said  John  Reed, 
which  bill  of  sale  was  in  tbe  usual  form  of 
such  documents,  but  which  had  attadied  to 
it  a  certificate  of  acknowledgment  in  the 
statutory  form  of  such  certificates  executed 
by  said  Mark  Lane  as  a  notary  public,  and 
certifying  that  John  Reed,  known  to  him  to 
be  the  person  described  in  and  whose  name 
was  snbscribed  to  the  annexed  instrument, 
had  appeared  before  him  as  such  notary  pub- 
lic and  acknowledged  that  he  executed  the 
said  instrument.  The  plaintiff  alleges  that 
he  relied  upon  said  bill  of  sale,  and  particu- 
larly upon  said  acknowledgment,  and  paid 
over  to  said  Gladys  Steele  said  sum  as  the 
purchase  price  of  said  automobile,  whereas 
in  truth  and  fact  said  John  Reed  was  a  ficti- 
tious person,  who  never  bad  appeared  before 
said  notary  public  nor  acknowledged  the 
execution  of  said  instrument,  and  that  tbe 
said  certificate  of  acknowledgment  and  of 
said  notary  public  attached  to  said  bill  of 
sale  was  false,  fraudulent,  and  untrue,  and 
was  made  and  executed  by  tbe  defendant 
Mark  Lane,  so  that  said  Gladys  Steele  could 
represent  that  she  was  the  owner  of  said 
automobile,  and  liad  purchased  same  trota 
said  Jdbn  Reed;  that  said  automobile  was 
in  fact  stolen  property,  and  btionged  to  <me 
Kodgers,  who  subsequently  reclaimed  it 
through  the  police  department  from  the  said 
plaintiff,  to  hia  damage  and  loss  la  the  sum 


of  $650,  which  be  now  seeks  to  recover  from 
Mark  Lane  or  said  surety  upon  his  official 
bond. 

[1-1]  Viewing  this  action  as  one  to  recover 
damages  from  the  defendant  Mark  Lane  as 
a  notary  public,  and  from  the  New  Amster- 
dam Casualty  Company  as  surety  upon  his 
official  bond,  it  would  seem  clear  that  tbe 
complaint  fails  to  state  a  cause  of  action. 
Conceding,  as  we  must,  for  the  purposes  of 
this  appeal  that  the  averments  of  the  plain- 
tiff's complaint  are  true,  the  damages  which 
he  is  alleged  therein  to  have  sustained  are 
not  referable  to  the  alleged  falsity  of  tbe  cer- 
tificate of  acknowledgment  attached  by  said 
notary  public  to  tbe  alleged  bill  of  sale  of 
said  Reed.  A  notary  public.  In  affixing  his 
certificate  of  acknowledgment  to  an  instru- 
ment piuporting  to  convey  title  to  property, 
does  not  certify  to  the  ownership  In  the  per- 
son executing  sudi  instrument  of  the  prop- 
erty described  therein.  Homan  v.  Wayer,  9 
Cal.  App.  123,  98  Pac.  80 ;  Overacre  v.  Blake, 
82  Cal.  77,  22  Pac.  979.  In  the  case  of  Ho- 
man V.  Wayer,  supra.  It  is  stated  that — 

"The  purpose  of  the  certificate  Is  to  estab- 
lish the  identity  of  the  grantor,  and  genuine- 
ness of  the  signature  to  the  deed." 

Assuming  the  fact  to  be  as  averred  in  the 
plaintiff's  complaint,  and  conceding  that  tbe 
said  defendant  Mark  Lane  committed  a 
breach  of  his  duty  as  a  notary  public  Id  false- 
ly identifying  by  his  said  certificate  of  ac- 
knowledgment John  Reed  as  an  actual  per- 
son, and  also  as  the  person  executing  said 
bill  of  sale,  for  which  breach  of  duty  he  and 
his  surety  would  be  liable  to  any  person  in- 
jured thereby,  the  question  still  remains  as  to 
what  injury  tbe  plaintiff  suffered  by  the 
wrongful  act  of  said  notary.  This  question 
may  be  answered  by  the  inquiry  as  to  what 
advantage  it  would  have  been  to  the  plaintiff 
had  the  notary's  certificate  been  in  all  re- 
spects true.  Neither  John  Reed  nor  Gladys 
Steele  was,  nor  had  either  ever  been,  the 
owner  of  said  property,  and  hence  a  bill  of 
sale  from  both  or  either  could  not  have  been 
effectual  to  transfer  any  title  to°  or  Interest 
In  the  same  to  the  plaintiff.  Therefore  the 
plaintiff  could  have  received  no  title  to  the 
automobile  had  John  Reed  been  an  actual 
person,  and  had  the  bill  of  sale  from  himself 
to  Gladys  Steele  been  actually  made  and 
properly  executed  and  certified ;  how  can 
he  be  said  to  have  sustained  any  damage 
from  the  alleged  fact  that  John  Reed  was  a 
fictitious  person  and  that  his  puri)orted  bill 
of  sale  was  falsely  acknowledged  and  cer- 
tified to  by  the  notary  public?  The  case  of 
Heidt  V.  Minor,  89  Cal  115,  26  Pac.  627, 
seems  to  cover  this  precise  situation.  In  that 
case  the  official  misconduct  for  which  the 
defendants,  the  notary  and  his  official  bonds- 
man, were  sought  to  be  made  liable  consisted 
la  the  making  and  attaching  to  counterfeit 
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mortgages,  false  certificates  of  their  due  ac- 1  ^  to  the  action,    l^hls  action,  viewed  from 
knowledgment.     The  court  says:  (the  four  comers  of   the  plalntifTs  second 

"The  plaintat  is  not  entiUed  to  recover  any   amended    complaint,    Is    an    actl(Hi    against 


more  than  her  loss,  by  reason  of  said  cer- 
tificates being  false  instead  of  true.  •  *  * 
The  offidal  miscondnct  consisted  in  certifying 
falsely  to  the  acknowledgments  of  the  mort- 
gages. The  defelidants  are  liable  only  for  what 
would  be  the  value  of  those  mortgages  if  valid. 
The  court  has  not  found  that  they  would  be  of 
any  value  if  valid.  Therefore  the  proper  basis 
for  determining  the  liability  of  the  defendants 
is  wanting." 

The  same  principle  is  recognized  in  the 
case  of  McAllister  v.  Clement,  75  Cal.  182, 
16  Pac.  775,  wherein  the  court  held  that  a 
false  acknowledgment  to  a  mortgage  which 
was  valueless  could  not  be  made  the  bads 
of  a  recovery  against  a  notary  public  and  his 
sureties  upon  his  o£Bcial  bond.  In  the  case 
at  bar  the  plai&tlfl's  complaint  affirmatively 
shows  that  the  bill  of  sale  from  Reed  to 
Steele  was  valueless  for  the  reason  that  the 
title  to  the  property  described  therein  was  in 
another.  This  being  so,  there  is  no  escape 
from  the  application  of  the  foregoing  cases 
to  the  case  at  bar. 

[4]  The  appellant,  however,  contends  that 
his  complaint  states  a  cause  of  action  against 
the  defendant  Mark  Lane  in  bis  personal 
capacity  and  apart  from  his  liability  for  of- 
ficial misconduct.  This  contention  could 
only  be  predicated  upon  -the  existence  of  a 
con^iracy  to  defraud  the  plaintiff,  entered 
into  between  Gladys  Steele  and  the  defend- 
ant Lane.  As  to  sadi  a  cause  of  action  the 
defendant  New  Amsterdam  Casualty  Com- 
pany would  not  be  a  proper  i>arty,  since  it 
requires  no  argument  to  show  that  it  is  not 
liable  under  the  terms  of  its  imdertaking, 
(or  conspiracy  or  other  forms  of  wrongdoing 
engaged  In  by  Its  principal  in  his  personal^ 
capacity  and  beyond  the  line  of  his  official 
duty.  As  to  the  defendant  Lane,  however, 
the  only  averment  in  defendant's  complaint 
which  sQulnts  in  the  direction  of  such  a  con- 
spiracy is  the  following: 

"That  said  acknowledgment  of  said,  bill  of 
sale  was  false,  fraudulent  and  untrue  and  was 
made  and  executed  by  the  defendant  Mark  Lane 
80  that  the  said  Gladys  Steele  could  represent 
tliat  she  was  the  ownef  of  said  automobile  and 
bad  purchased  the  same  from  said  John  Reed." 

This  averment  falls  far  short  of  alleging  a 
conspiracy  to  defraud  the  plaintiff  entered  in- 
to between  the  defendant  Lane  and  Gladys 
Steele,  and  entirely  falls  to  measure  up  to 
that  degree  of  particularity  requisite  in  ac- 
tions for  damages  for  fraud  and  deceit.  Tak- 
ing the  plaintiff's  complaint  as  a  whole,  it  is 
apparent  that  the  pleader  was  attempting  to 
state  no  such  cause  of  action,  since  bad  he 
so  Intended  he  would  not  have  sued  the  de- 
fendant's surety  company,  but.  on  the  con- 
trary, would  have  made  Gladys  Steele  a  par- 


Mark  Lane  in  Ids  (^clal  capacity  as  a  no- 
tary public,  and  against  the  surety  upon  his 
official  b<md  for  a  violation  of  his  official 
duty.  As  such,  said  complaint  falls  to  state 
a  cause  of  action  against  the  defendants,  and 
hence  the  demurrer  to  said  complaint  was 
properly  sustained. 
Judgment  affirmed. 

We  concur:  TILER,  P.  J.;   KEIRRIGAN.J. 


(56  Cal.  App.  331) 

AMERICAN  MARINE  PAINT  CO.  v.  NYNO 
LINE,  inc.     (Civ.  4154.) 

(District  Court  of  Appeal,  First  District,  Divi-' 
slon  1,  California.     Jan.  SO,  1922.) 

1.  New  trial  «=»70— May  be  granted  for  Insuf- 
flclenqr  of  evidenoe  to  sustain  verdlet. 

The  trial  court  may  in  the  exercise  of  dis- 
cretion grant  a  new  trial  for  insufficiency  of 
evidence  to  warrant  jury's  determination  of 
question  of  fact. 

2.  Appeal  and  error  ®=3979(2)— Qranting  new 
trial  for  Insuflloienoy  of  evidence  held  not  tn 
rei|Hlre  reversal. 

In  broker's  action  for  commission  for  sale 
of  steamship  defended  on  the  ground  that  the 
broker  procured  the  contract  entitling  him  to 
commission  of  certain  percentage  by  false 
representations  that  he  was  required  to  divide 
his  commission  with  the  buyers,  granting  a  mo- 
tion for  a  new  trial  because  of  the  insufficiency 
of  the  evidence  held  not  an  abuse  of  discretion 
requiring  reversal. 

Appeal  from  Superior  Court,  Los  Angelee 
County;-  CliarleB  Monroe,  Judge. 

Action  by  the  American  Marine  Paint 
Company,  a  corporation,  against  the  Nyno 
Line,  Inc.  Verdict  for  plaintiff,  and  from  an 
order  granting  defendant's  motion  for  a  new 
trial,  the  plaintiff  appeals.    Affirmed. 

See,  also,  187  Pac.  71. 

Ira  S.  LUlick,  of  San  Francisco,  for  ap- 
pellant. 

W.  G.  Van  Pelt,  of  Los  Angeles,  for  re- 
spondent. 

RICHARDS,  J.  "tbia  appeal  is  from  an 
order  granting  the  defendant's  motion  for  a 
new  trial.  The  action  was  one  to  recover 
a  broker's  commission  for  the  sale  of  the 
American  steamer  Portiand,  belonging  to 
the  defendant,  to  certain  purchasers  for  the 
sum  of  $325,000,  upon  which  sum  the  plain- 
tiff claimed  that  there  was  due  it  from  the 
seller  a  commission  of  5  per  cent,  upon  the 
selling  price,  amounting  to  $16,500,  by  vir- 
tue of  an  agreement  between  itself  and  the 


^=>FoT  other  eases  see'same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DtgesU  and  Indexes 


Digitized  by 


Google 


46 


a06  PACIFIO  BEPOBTSB 


(Cat. 


defrndant  t6r  the  allowance  of  such  com- 
mission upon  tlie  consununation  of  sucli  sale. 
The  complaint  is  in  two  counts,  tbe  first 
count  setting  forth  In  detail  the  transaction 
out  of  which  the  alleged  liability  arose;  the 
second  couut  being  in  the  form  of  the  com- 
mon count  for  services  rendered.  The  an- 
swer of  the  defendants  consists  of  denials 
putting  In  Issue  practically  all  of  the  arer- 
meutii  of  the  complaint  The  answer  then 
proi-eeds  as  a  further  and  separate  defense 
to  set  forth  in  substance,  but  with  much  de- 
tail, that  in  undertaking  to  act  as  the  agent 
Of  the  defendant  in  making  the  sale  of  its 
aforesaid  steamer  the  plaintiff  had  conduct- 
.ed  the  transaction  through  its  agent  and 
represpntatlve  W.  C.  Lacombe,  and  that  the 
latter  had  falsely  and  fraudulently  repre- 
sented to  the  defendant  that  he  would  be 
required.  In  any  sale  which  he  would  con- 
summate with  the  would-be  purchaser  or 
purcha.sers  of  said  steamer,  to  pay  the  pur- 
chaser or  purchasers  thereof  a  sum  equal  to 
3  per  cent,  of  the  purchase  price  out  of  his 
commls.slon,  and  that  for  that  reason  he 
would  have  to  receive  a  commission  equal 
to  5  per  cent,  of  the  purchase  price,  other- 
wise be  could  not  consummare  said  sale,  and 
would  not  undertake  so  to  do;  and  that,  re- 
lying upon  such  representation,  the  defend- 
ant agreed  to  sell  said  steamer  for  the  price 
named  and  to  pay  said  commission,  which 
it  would  not  otherwise  have  done,  where- 
fore the  defendant  prays  that  the  plaintiff 
tak6  notliing  by  this  action. 
.  The  cause  has  been  twice  tried  before  a 
Jury  upon  each  trial,  and  upon  practically 
the  same  evidence.  Upon  the  first  trial  the 
Jury  returned  a  verdict  in  the  plaintiff's  fa- 
vor for  the  full  amount  of  the  plaintiff's 
daim,  with  interest.  The  defendant  moved 
for  a  new  trial  upon  the  statutory  grounds. 
The  trial  court  granted  said  motion  general- 
ly. Upon  appeal  taken  from  the  order  so 
doing  it  was  atlirmed  by  the  second  division 
of  this  court  and  in  tlie  decision  affirming 
the  same  the  court  used  these  words: 

"The  trial  court  may  have  concladed  that  the 
evidence  was  insufiirient  to  jtistify  the  verdict, 
or  that  tlio  instrnctions  to  the  jury  were  mis- 
leading and  confusing.  The  former  conclusion 
would  not  be  so  unwarmnted  as  to  amount  to 
an  abnsp  of  discretion  under  the  record  in  this 
rase,  ami  the  latter,  also,  would  be  justified, 
for  it  appears  from  the  questions  of  several  of 
the  jurors,  after  they  had  been  deliberating  for 
a  time  and  were  unable  to  reach  a  verdict, 
that  they  were  confnsed,  and  had  no  clear  idea 
of  the  law  applicable  to  the  facts.  •  •  • 
The  Rranting  of  a  new  trial  is  a  matter  resting 
so  larftelv  in  the  discretion  of  a  trial  court 
that  it  will  not  be  disturbed,  except  upon  an 
unmistakable  abuse.  Oroppengicsser  v.  Lake, 
103  Cal.  38,  36  Pac.  1036:  Harrison  v.  Sutter 
St.  Ry.  Co.,  116  Cal.  150.  47  Pac.  1019." 
American  Marine  Paint  Co.  v.  Nyno  line.  Inc. 
(Cal.  App.)  187  Pac.  71. 


The  cause  was  accordingly  retried  before 
a  Jury,  which  again  returned  a  verdict  for 
the  full  amount  demanded  in  plaintiff's 
complaint  Again  the  defendant  moved  for 
a  new  trial  upon  the  statutory  grounds,  and 
again  the  trial  court  granted  said  motion, 
this  time  upon  the  express  ground  of  the  in- 
sufficiency of  the  evidence  to  sustain  the  ver- 
dict It  is  from  this  second  order  grant- 
ing a  new  trial  that  the  present  appeal  has 
been  taken. 

Concerning  the  facts  of  this  case  there  is 
little  dispute,  except  as  to  the  particular 
matters  to  be  noted  in  the  course  of  their 
recital.  The  plaintiff  and  the  defendant  are 
each  corporations,  and  they  were  each  rep- 
resented in  the  transaction  for  the  sale  of 
the  steamer  in  question  by  certain  individ- 
uals as  their  agents,  as  to. whose  authority  to 
act  as  such  no  question  is  raised.  On  or 
about  January  17,  1917,  W.  C.  I^corabe,  rep- 
resenting the  plaintiff,  learned  from  a  Mr. 
Young,  who  was  representing  Mr.  Keller, 
president  of  the  defendant  corporation,  and 
also  from  a  Mr.  Rees,  captain  of  the  vessel, 
that  the  steamer  Portland  was  for  sale,  and 
Lacombe  was  asked  by  Young  to  undertake 
to  sell  it  at  a  price  which  was  not  then  defi- 
nitely fixed.  There  was  some  talk  about 
commissions,  in  the  course  of  which  La- 
combe stated  that  be  would  want  a  commis- 
sion of  3  per  cent,  himself,  although  the  usu- 
al commission  was '6  per  cent  as  he  would 
be  under  no  expense,  and  would  therefore  be 
willing  to  take  3  per  cent.  The  affair  went 
no  further  at  that  time,  but  about  a  month 
later  Lacombe  met  a  Mr.  Aaby,  who  was  the 
son  and  representative  of  a  Norwegian  ship- 
owner. Negotiations  began  with  Aaby  as- 
suming to  represent  these  Norwegian  inter- 
ests, which  resulted  in  an  offer  being  made 
to  Lacombe  by  Aaby  for  the  vessel,  the  terms 
of  which  were  transmitted  by  Lacombe  to 
Keller,  president  of  the  defendant  corpora- 
tion. At  the  time  of  making  such  offer  to 
I>acombe,  Aaliy  requested  that  a  commission 
for  himself  be  considered  In  the  sale  price. 
The  terms  of  Aaby's  offer  were  transmitted 
to  Keller  by  Lacombe  in  a  telegram  reading 
as  follows: 

"Portland  can  arrange  sale  three  hundred 
twenty-five  thousand  payable  two  hundred  fifty 
thousand  cash  balance  two  weeks  approved  se- 
curity buyers  assume  present  charter  paying  in 
addition  to  above  for  all  fuel  and  stores  which 
amounts  to  ten  th'ousand  making  a  total  cash 
to  Chase  Bank  including  secured  notes  two 
hundred  ninety-three  thousand  dollars  commis- 
sions five  per  cent  foreign  buyers  which  makes 
additional  commissions  necessary  to  close  deal 
advice  accept  as  is  only  offer  after  insurance 
investigation  had  Rees  in  consultation  wire 
Rees  authority  execute  bill  of  sale  on  banks 
approval  rush  answer." 

To  this  telegram  Keller  sent  Lacombe  a 
reply  reading  as  follows: 
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"If  Dearborn  A  Co.  baye  coUected  freight 
for  present  voyage  amounting  to  about  forty- 
two  thousand  dollars  will  accept  two  hundred 
and  ninety-three  thousand  dollars  for  steamer 
Portland  and  fuel  stores  aboard  provided  fuel 
and  stores  aboard  are  not  over  ten  thousand 
if  over  balance  to  be  paid  by  purchaser  pur- 
chaser to  assume  responsibility  for  and  deliver 
present  cargo  at  La  Palice  according  to  char- 
ter free  of  charge  to  us  terms  two  hundred 
fifty  thousand  dollars  cash  put  in  Chase  Natl. 
Bank  and  forty-three  thousand  dollars  payable 
m  two  weeks  secured  to  satisfaction  to  Chase 
Natl,  out  of  this  will  pay  you  eight  thousand 
dollars  commission  if  this  accepted  wire  quick 
and  will  wire  instructions  to  Rees  and  Chase 
NatL  if  not  accepted  tell  Rees  have  Portland 
mil  without  delay." 

A  few  days  later  Lacombe  wrote  a  letter 
to  Aaby  In  the  following  words: 

"On  behalf  of  Mr.  W.  B.  Keller,  owner  of  the 
steamer  Portland,  we  make  you  firm  offer  of 
$325,000.00,  three  hundred  twenty-five  and 
OO/lOO,  subject  to  acceptance  before  2  p.  m. 
today;  terms  to  be  agreed  upon." 

On  the  date  of  the  delivery  of  this  letter 
to  Aaby,  Lacombe  wrote  him  another  letter 
wherein  it  was  stated  that  when  the  final 
payment  wa?  made  on  the  sale  of  the  steam- 
er Aaby  was  to  receive  one  per  cent  of  the 
total  purchase  price  as  a  commission.  At 
this  time  It  does  not  seem  to  be  disputed  that 
Lacombe  believed  that  Aaby  was  acting  en- 
tirely for  a  foreign  buyer.  About  the  same 
time  Lacombe  had  a  further  understand- 
ing with  one  Palmer,  by  which  the  latter 
was  to  receive  1  per  cent,  commission  upon 
the  sale.  Palmer  was  the  proprietor  of  a 
ship  brokerage  company  In  New  York  City 
and  had  an  arrangement  with  Lacombe  as 
to  the  division  of  commissions  upon  the  sale 
of  certain  ships.  Thereafter,  and  on  the 
same  day,  Lacombe  sent  a  telegram  to  Kel- 
ler In  response  to  his  'foregoing  message 
reading  as  follows: 

"Compelled  allow  buyers  three  per  cent.: 
Cannot  complete  deal  less  five  per  cent" 

After  sending  this  telegram  Lacombe  had 
a  further  talk  with  Aaby,  who  deposited  a 
check  for  $25,000  In  a  New  York  bank  and 
banded  Lacombe  a  letter  more  particularly 
defining  the  terms  of  the  sale,  upon  which 
Lacombe  sent  Keller  another  telegram  em- 
bodying the  terms  of  Aaby's  offer,  but  mak- 
ing no  mention  of  commissions.  By  the 
check  and  letter  of  Aaby  Lacombe  learned 
for  the  first  time  that  the  actual  buyer  of 
the  steamer  was  the  Kerr  Steamship  Co.  of 
New  York  City.  Lacombe  at  this  time  was 
In  New  York,  while  Keller  was  In  Los  An- 
geles, and  on  the  afternoon  of  February 
29tb,  after  the  aforesaid  telegrams  had  been 
sent  and  check  received  Lacombe  called  up 
Keller  at  Los  Angeles  over  the  telephone,  and" 
a  conversation  resulted,  as  to  the  terms  of 
which  the  respective  parties  to  the  conver- 


sation and  tfaeir  witnesses  who  heard  por- 
tions thereof  at  their  respective  ends  of  the 
line  are  in  sharp  disagreement.  Respecting 
the  matter  of  commission,  Mr.  Lacombe 
states: 

"I  also  asked  Mr.  Keller  bad  he  received 
my  two  telegrams.  Mr.  Keller  replied  that  be 
had,  and  said  didn't  I  think  the  commission  was 
rather  stiff,  and  I  told  him  no;  I  had  to  have 
the  amount  stated  in  my  telegram,  and  I  bad 
other  parties  to  take  care  of.  Mr.  Keller's  re- 
mark to  me.  over  the  phone  was,  'Well,  then, 
go  ahead  and  close  it  up.'  " 

In  this  statement  Lacombe  Is,  In  a  meas- 
ure, supported  by  Mr.  Palmer,  who  was  pres- 
ent with  Lacombe  at  the  time,  and  who  in 
his  deposition  stated: 

"Later,  .after  listeninfr  to  the  telephone  he 
(Lacombe)  said  he  could  not  accept  any  less 
commission  because  be  had  to  look  after  par- 
ties here." 

On  the  other  hand,  Keller  testified  to  his 
version  of  the  conversation  as  follows: 

"He  said  he  would  have  to  allow  the  buyers 
S  per  cent  or  the  trade  would  not  go  through; 
claimed  he  would  have  to  have  6  per  cent  to 
put  tbe  trade  through  or  it  would  not  go.  I 
objected  to  paying  6  per  cent,  and  told  him  I 
thought  it  was  entirely  too  high.  He  said  the 
trade  would  not  go  through  unless  he  could 
allow  the  purchaser  of  the  boat  3  .per  cent  I 
told  him  I  was  anxious  to  sell  the  boat,  and  if  it 
was  absolutely  necessary  to  make  the  trade, 
and  he  had  to  allow  the  buyers  S  per  cent., 
to  go  ahead." 

In  this  statement  Mr.  Keller  Is  In  a  meas- 
ure supported  by  Mr.  Aaby,  who  was  at  the 
New  York  end  of  the  line,  and  who  says,  re- 
ferring to  Lacombe: 

"He  talked  about  commission  -  to  foreign 
buyers." 

In  this  telephone  conversation  Lacombe, 
It  is  agreed,  asked  Keller  to  confirm  the 
same  by  wire,  and  accordingly  on  the  fol- 
lowing day  Keller  sent  a  telegram,  which,  in 
so  far  as  it  related  to  the  commission,  stat- 
ed: 

"We  to  pay  you  five  per  cent,  commission  on 
three  hundred  and  twenty-five  thousand  dollars 
when  remaining  three  hundred  thousand  is 
paid." 

While  the  witness  Keller  was  upon  the 
witness  stand,  and  after  he  had  testified  to 
his  version  of  the  foregoing  conversation,  he 
was  asked  by  defendant's  counsel  these  ques- 
tions: 

"Q.  Mr.  Keller,  what  reliance,  if  any,  did 
you  place  upon  the  report  made  to  you  by  Mr 
Lacombe  that  he  had  ^o  pay  the  buyers  3  per 
cent.?  A.  Why.  I  relied  on  it  absolutely.  Q. 
Would  you  have  agreed.  Mr  Keller,  to  pay  Mr 
Lacombe  6  per  cent,  commission  if  he  had  not 
made  the  representation  that  you  have  testified 
to  regarding  paying  the  buyera  3  per  cent? 
A.  I  would  not  have." 
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Upon  crosK-examinatioii  of  the  witness 
Keller,  counsel  tor  the  plaintiff  made  an 
earnest  effort  to  show  that  the  said  witness 
had  no  reason  to  place  any  special  reliance 
upon  the  statements  of  Lacombe.  In  read- 
ing the  record  touching  this  branch  of  the 
case  we  gain  the  distinct  impression  that  the 
trial  court  dealt  entirely  too  curtly,  not  to 
say  discourteously,  within  this  effort,  made 
apparently  in  the  utmost  good  faith  by 
plaintiff's  counsel,  by  checking  and  unduly 
limiting  an  inquiry  into  the  reasonableness 
of  the  witness'  statement  regarding  a  vital 
element  in  the  case,  and  placing  said  coun- 
ts in  an  attitude  of  embarrassment.  If  not 
■>f  discredit,  before  the  jury.  We  are  urged 
apon  this  appeal  to  take  into  account  this 
:»>nduct  on  the  part  of  the  trial  court  for  the 
purpose  of  estimating  what  the  effect  would 
have  been  In  the  way  of  strengthening  the 
plaintiff's  case  before  the  Jury  and  also  be- 
fore the  court  on  motion  for  a  new  trial  had 
counsel  for  plaintiff  been  unhampered  In  the 
foregoing  Inquiry.  This  we  cannot  do;  but 
since  (t  is  our  conclusion  that  this  case  must 
be  retried  we  have  deemed  It  proper  to  in- 
dicate that  upon  retrial  of  the  cause  a  great- 
et  latitude  be  allowed  the  plaintiff  in  its' 
cross-examination  of  the  witness  Keller  as 
to  the  matter  above  indicated  than  was  per- 
mitted upon  the  former  trial. 

With  respect  to  the  action  of  the  trial 
court  in  granting  the  motion  for  a  new  trial 
in  the  light  of  the  evidence  before  it  we 
'uave  reached  the  conclusion  that  the  order 
to  that  effect  must  be  affirmed.  In  so  de- 
termining, however,  we  feel  that  in  view  of 
the  fact  that  this  cause  has  already  been 
twice  tried  before  Juries  which  in  each  case 
rendered  their  verdict  in  the  plaintiff's  fa- 
vor for  the  full  amount  of  his  claim,  which 
verdict  was  in  each  case  set  aside  by  the 
court,  something  should  be  said  which  may 
serve  to  break  the  alternating  current  of 
this  litigation.  This  will  require  a  refer- 
ence to  certain  facts  in  the  case.  It  is  a 
fact,  of  which  no  denial  can  be  made,  Chat 
Lacombe  in  bis  telegrams  to  Keller  did  state 
that  he  would  be  required  to  pay  a  certain 
per  cent,  of  his  commission  to  the  buyers, 
and  that  this  statement  in  these  telegrams 
was  untrue  except  in  so  far  as  Aaby,  who 
represented  a  supposed  foreign  buyer,  wa^ 
concerned,  and  who  was  to  receive  1  per 
cent,  of  said  commission.  It  is  also  a  fact, 
which  Is  undenied,  that  Lacombe  was  by  his 
several  agreements  to  so  divide  the  commis- 
sion that  Aaby  would  receive  1  per  cent. 
Palmer  1  per  cent,  himself  1  per  cent.,  and 
bis  principal,  the  plaintiff  herein,  2  per  cent 
of  said  commission.  As  to  the  precise  terms 
of  the  telephone  communication  between  La- 
combe and  Keller,  the  evidence  Is  conflicts 
ing.  The  trial  court  however,  undertook 
to  instruct  the  Jury  as  to  these  matters  of 


fact,  charging  them  in  substance  that  tbey 
were  bound  to  assume  that  Lacombe  In  Ills 
reference  to  "other  parties"  in  the  telephone 
communication  referred  to  the  buyers,  and 
must  have  been  understood  by  Keller  so  to 
do.  In  so  doing  the  trial  court  trod  dan- 
gerously near  transgressing  the  constitution- 
al Inhibition  against  charging  Juries  witb 
respect  to  matters  of  fact ;  and,  having  done 
so,  the  trial  court  proceeded  to  charge  the 
Jury  that  the  only  question  they  would  have 
to  consider  was  the  question  as  to  whether 
Keller  relied  upon  these  representations, 
and,  believing  them  to  be  true,  entered  in- 
to a  contract  for  the  sale  of  the  vessel ;  Mid 
that  in  the  event  the  jury  so  found,  its  ver- 
dict must  be  for  the  defendant  We  ques- 
tion the  sufficiency  of  this  Instruction  in  the 
absence  from  it  of  the  element  as  to  Wheth- 
er Keller  would  or  would  not  have  proceed- 
ed with  the  negotiation  upon  the  terms  spec- 
ified as  to  the  commissions  had  he  known 
the  truth  to  be  that  Lacombe  was  to  divide 
his  commission  with  others  to  the  extent 
stated,  but  not  with  the  buyers. 

ri>  2]  But  however  this  may  be,  these  in- 
structions left  the  Jury  but  one  debatable 
ground,  and  that  was  as  to  whether  they  be- 
lieved Keller's  testimony  that  he  relied  up- 
on the  statement  of  Lacombe  as  to  "foreign 
buyers,"  and  that  but  for  that  reliance  would 
not  have  agreed  to  pay  the  commission  of  5 
per  cent  which  Lacombe  insisted  upon.  It 
Is  evident  that  this  is  a  debatable  question 
dt  fact  which  it  was  clearly  within  the  prov- 
ince of  the  Jury  to  determine.  The  Jury 
did  determine  it  adversely  to  the  defend- 
ant's contention.  With  that  determination 
the  trial  court  has  disagreed  in  Its  order 
granting  a  new  trial  herein.  It  had  under 
well-settled  principles  of  procedure  the  dis- 
cretion so  to  do.  Pollltz  y.  Wickersham,  150 
Cal.  238,  88  Pac.  911;  ChurchUl  v.  Floumoy, 
127  Cal.  355,  59  Pac.  791 ;  Oondee  v.  Gyger, 
126  Cal.  54«,  59  Pac.  26.  Whatever  our 
views  may  be  as  to  the  correctness  or  con- 
clusions of  the  trial  court  as  to  the  single 
question  of  fact  submitted  by  it  to  the  Jury, 
we  are  unable  to  bring  ourselves  to  the  point 
of  holding  that  its  action  in  granting  a  new 
trial  upon  that  ground  constituted  such  an 
unmistakable  abuse  of  that  large  discretion 
with  which  trial  courts  are  invested  in  pass- 
ing upon  motions  for  new  trial,  as  to  require 
a  reversal  of  the  case.  Qroppenglesser  v. 
Lake,  103  Cal.  38,  36  Pac.  1036;  Harrison  v. 
Sutter  St  Ry.  Co.,  116  Cal.  156,  47  Pac.  1019. 
The  fact  that  the  cause  will  be  retried  gives 
opportunity  for  the  correction  of  whatever 
errors  the  trial  court  may  have  committed 
in  the  former  trial  and  upon  said  motion. 

The  order  is  affirmed. 

We  concur:  TYLESB,  P.  J. ;  KERRIGAN,  J. 
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HARDWICK  V.  BOARD  OF  SCHOOL  TRU8< 
TEES  OF  FRUITRIDGE  SCHOOL  DiST^ 
SACRAMENTO  COUNTY,  et ai.  (Civ.  2295; 
Saa  3339.) 

(IKetrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct.  28,  1921.    Hearins  Denied 
by  Supreme  Court  Dec.  27,  1921.) 

1.  Schools  and  school  districts  ^=>I64— Doter' 
mlnatlon  of  school  board  as  to  propriety  of 
dancing  as  part  of  corriculum  not  conclusive. 

A  determination  by  a  school  board,  in  in- 
angurating  dancing  as  a  part  of  the  curriculam, 
that  dancing  is  not  opposed  to  religious  scru- 
ples or  belief  of  any  person  or  persons,  is  not 
conclusive  on  the  courts,  which  have  the  right 
to  look  into  a  public  law  or  local  ordinance  for 
the  purpose  of  determining  whether  upon  its 
face  it  is  reasonable,  and,  if  it  is  found,  to  be  j 
oppressive    or    violative    of    any    fundamental  | 
rights  of  any  person,  it  will  be  nullified,  not-  ' 
withstanding   Pol.   Code,    {{   1S68,   1684-,     St.  ' 
1917,  p.  1176,  t  2. 

2.  Constitutional  law  C=>42— Schools  and  school 
districts  ®=3l64 — Persons  opposed  to  dancing 
In  public  schools  noed  not  be  members  of  re- 
llglous  organizations,  or  have  religions  be- 
liefs. 

Persons   opposed   to   curriculam   including 
dancing  in  public  schools  need  not  be  afSUated 
with  any  religious  organization,  under  Const. 
Cal.  art.  1,  S  4,  and  Const.  U.  S.  Amend.  1,  in- 
vesting   every   citizen   with   right   to   worship  I 
according  to   dictates   of  his  own  conscience, 
nor  need  such  persons  have  any  religious  be- 
liefs, but  may  question  the  propriety  of  danc-  | 
ing  as  tending  to  degradation  of  moral  stand-  i 
ards  and  as  distracting.  { 

3.  Schools  and  school  districts  «=3l72  —  Par-  | 
ent*  cannot  be  ellffllnatedfrom  consideration  ; 
in  matter  of  diseipline  and  education  of  chil- 
dren. I 

Neither  the  state  nor  a  school  board  has  ' 
the  right  to  enact  a  law  or  regulation  the  effect  ; 
of  which  will  be  to  alienate  in  a  measure  the  ' 
children   from   parental   authority   along  lines 
looking  to  the  building  up  of  the  person^  char- 
acter and  the  advancement  of  the  personal'wel- 
fare  of  the  children,  where  the  views  of  the 
parents  are  not  offensive  to  the  moral  well-  i 
being  of  the  children  nor  inconsistent  with  the  ' 
best  interests  of  society.  ! 

4.  Evidanoe  «=>5(2)— Common  knowledge  that  i 
in  certaia  dances  persons  clasp  arms  around 
one  another. 

It  is  a  matter  of  common  knowledge  that  ' 
in  the  "walta,"  "polka,"  and  the  "fox-trot,"  pop-  ! 
ularly  known  as  "round  dances,"  the  dancing 
is  performed  in  couples,  usually  by  a  male  and 
a  female,  their  arms  clasped  around  or  about 
the  shoulders  of  each  other. 

On  Hearing  in  Supreme  Court. 

6.  Schools  and  school  districts  «=»  1 77— Pupils 
oannot  be  expelled  for  refusing  to  dance. 
School  authorities  had  no  right  to  expel 
children  for  their  refusal,  in  obedience  to  their 
parents'  command,  to  dance  the  waltz,  polka, 
two-step,  and  a  dance  that  is  equal  or  similar 
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to  the  fox-trot,  or  any  other  dance  where  the 
arms  of  the  cUldren,  as  they  danced  with  the 
opposite  sex,  were  clasped  around  and  about 
the  shoulders  of  their  dancing  partners,  under 
Pol.  Code,  g  1668,  authorizing  manual  and  phys- 
ical training. 

Appeal  from  Superior  Court,  Sacramento 
County;    Peter  J.  Sbields,  Judge. 

Action  by  O.  C.  Hardwick  against  the 
Board  of  School  Trustees  of  Fruitrldge 
School  District,  Sacramento  County,  and  otb- 
ers.'  Judgment  for  defendants,  and  plaintiff 
appeals.  Reversed  In  the  District  Court  of 
Appeals,  and  hearing  denied  in  the  Supreme 
Court. 

Meredith,  Landis  &  Chester,  of  Sacramen- 
to, for  appellant. 

Hugh  B.  Bradford,  of  Sacramento,  for 
respondents. 

HART,  J.  The  ai^ellant,  C.  C.  Hardwick, 
Is  and  was,  at  the  time  of  the  Initiation  of 
this  proceeding,  a  resident  and  elector  of 
Fruitridge  school  district.  In  Sacramento 
county,  and  was  and  is  the  father  of  Irma 
Hardwick,  aged  13  years,  and  Douglas  Hard- 
wick, aged  9  years.  These  children  had  been, 
at  all  times  down  to  the  happening  of  the 
circumstance  leading  to  the  controversy  re- 
sponsible for  this  action,  attending  said 
school  as  students  therein.  Included  within 
the  curriculum  of  said  school,  as  the  same 
was  established  by  the  school  authorities 
(the  defendants,  trustees),  are  dancing  exer- 
cises, Inaugurated  under  the  supposed  author- 
ity vested  in  the  school  authorities  of  the 
state  by  section  1668  of  the  Political  Code, 
authorizing  the  introduction  into  the  public 
schools  of  a  system  of  manual  or  physical 
training. 

The  remaining  parts  of  the  story  may 
best  be  told  in  the  language  of  the  petition 
or  complaint,  as  follows: 

"That  in  the  teaching  of  such  dancing  the 
said  children  were  and  are  taught,  among  other 
dances,  the  following:  'Ace  of  Diamonds,'  'Min- 
uet,' 'Norwegian  Mountain  March,'  and  'Chil- 
dren's Polka,'  or  what  was  formerly  known  as 
the  'Quadrille';  that  in  the  formation  of  some 
of  said  dances,  girls  have  boys  as  partners  at 
times,  and  when  boys  are  not  available  girls 
are  designated  to  represent  boys  so  as  to 
form  couples;  that  in  such  dancing  the  said 
children  are  taught  the  "waltz'  step,  the  'polka' 
step,  the  'two-step'  and  what  is  equal  to  the 
'fox-trot';  that  after  such  instructions  are  giv- 
en for  a  period  of  time  said  children  are  pre- 
pared to  participate  on  the  regular  dance  floor, 
in  up-to-date  dancing. 

"That  at  the  direction  of  plaintiff  and  his 
wife,  Florence  A.  Hardwick,  the  said  children 
of  plaintiff,  Irma  and  Douglas  Hardwick,  sought 
to  be  excused  from  joining  in  such  dancing  on 
the  grounds  that  such  exercise  was  offensive  to 
the  conscientious  scruples  and  contrary  to  the 
religious  beliefs  and  principles  of  the  said  chil- 
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dren  and  of  pJaiotiff  ODd  hia  said  wife;  that 
plaintiff  and  his  wife  soaght  to  hare  the  aaid 
tmstees  and  the  principal  of  aaid  Fmitridge 
■chool  introdace  in  aaid  school  some  other  came 
or  form  of  physical  exercise  for  the  benefit  of 
children  opposed  to  dancine;  that  the  principal 
and  trustees  of  said  school  refased  to  do  so  and 
insisted  that  plaintiff'a  said  children  Join  in  the 
said  dancing. 

"That  plaintiff  and  his  said  wife  thereupon 
refused  to  allow  their  said  children  to  join  in 
such  dancing  for  the  reasons  aforesaid;  that 
on  or  abont  the  4th  day  of  Slarch.  1S20,  be- 
eanse  of  the  refusal  of  the  said  children  to  join 
in  such  dancing,  the  said  trustees  expelled  the 
said  Irma  Hardwick  and  Donglas  Hardwicic 
from  attendance  npon  said  school. 

"That  the  said  cliildren  are  now  without  au- 
thority or  right  to  attend  any  public  school, 
contrary  to  law;  that  the  expelling  of  said  chil- 
dren from  the  said  Fruitridge  school  by  the 
said  board  for  refusing  to  join  in  said  dancing 
is  without  authority  in  law. 

"That  plaintiff  has  demanded  of  the  said 
school  board  that  his  children  be  reinstated  in 
said  school  and  that  they  be  excused  from  join- 
ing in  the  said  dancing,  but  the  said  trustees 
have  refused  and  still  do  refuse  to  reinstate  the 
said  children  in  said  school  or  to  transfer  them 
to  another." 

The  prayer  of  the  petition  was  for  a  writ 
of  mandate,  directed  to  F.  F.  SUra,  B.  L. 
Ennis,  and  F.  C.  Brosius,  as  the  board  of 
trustees  of  said  Fruitridge  school  district, 
commanding  them  as  snch  board  of  tmstees 
of  said  school  district  to  reinstate  the  said 
Irma  Hardwick  and  Douglas  Hardwick  in 
the  said  Fruitridge  school,  in  said  district, 
and  for  $500  damages. 

A  demurrer,  upon  both  general  and  special 
gronnd.s,  was  interposed  to  the  complaint. 
The  special  grounds  are: 

"(1)  That  said  complaint  is  uncertain  in  this: 
That  it  does  not  appear  what  sort  of  ilances 
are  the  following:  'Ace  of  Diamonds,'  'Minuet,' 
'Norwegian  Mountain  March,'  and  'Cluldren's 
Polka,'  or  what  was  formerly  known  as  the 
'Quadrille,'  nor  how  said  dances  are  executed. 

"(2)  That  said  complaint  is  uncertain  in 
this:  That  it  does  not  appear  to  what  church 
discipline  plaintiff  subscribes,  nor  in  what  way 
the  matter  of  said  children  so  dancing  conflicts 
with  said  conscientious  scruples  and  religious 
beliefs  and  principles  either  of  said  plaintiif  or 
of  the  said  children  of  the  said  plaintiff." 

The  demurrer  was  sustained  and  leave 
granted  plaintiff  to  file  an  amended  complaint 
within  ten  days  from  the  date  of  the  deci- 
sion on  the  demurrer.  The  plaintiff  refused 
to  amend  the  complaint,  and  judgment  was 
thereupon  entered  refusing  to  Issue  the  writ 
of  mandate  as  prayed  for. 

The  appeal  is  by  the  plaintiff  from  said 
judgment. 

The  argument  of  the  respondents  In  sup- 
port of  the  order  sustaining  the  demurrer 
and  the  judgment  thereupon  entered  is  strict- 
ly in  line  with  the  hypothesis  of  the  special 
grounds  of  the  demurrer.    It  is  in  part  that. 


to  state  a  case,  the  plaintiff  must  dispose 
what  his  particular  r^lgions  beliefs  at  prin- 
ciples are,  or  show  that  he  Is  a  member  of  or 
affiliated  with  some  religious  orgnnizati(Hi 
which  Is  opposed  to  dancing  under  any  and 
all  circumstances  or  at  any  time.  "So  far 
as  appears  from  the  complaint,"  proceeds 
the  argument,  "plaintifTs  religious  beliefs 
are  personal  to  himself  and  different  from 
those  of  every  other  person  in  the  state."  It 
is  asserted  that  If  the  complaint  here  is  to 
be  held  sufficient  in  the  statement  of  a  cause 
for  the  granting  of  the  relief  asked  for,  the 
defendants  would  be  at  the  great  disadvan- 
tage of  not  being  able  to  answer  it;  that 
they  could  not  deny  tttat  the  "folk  dances" 
or  games  tau);ht  in  the  schools  were  offen- 
sive to  the  religious  scruples  of  the  plaintiff, 
"heoNise  plaintiff  alone  knows  what  these 
scruples  are."    The  argument  proceeds: 

"At  the  trial  of  snch  a  case  all  that  the  plain- 
tiff would  have  to  do  would  be  to  prove  that 
certain  things  were  done  or  taught  in  the 
schools,  and  then  testify  arbitrarily  that  these 
things  were  against  his  conscience  and  religion, 
and  he  would  have  them  prohibited.  *  •  • 
How  could  the  people  or  the  school  authorities 
disprove  the  testimony  of  a  man  who  stated 
that  anything  done  in  the  schools  was  offensive 
or  contrary  to  his  religion?  If  this  complaint 
is  good,  another  stating  that  the  mathematics 
or  the  chemistry  or  the  letters  or  the  history 
taught  was  contrary  to  any  one's  religions  be- 
liefs would  be  equally  good." 

Further  proceeding,  the  respondents  de- 
clare that  the  powers  vested  in  school  boards 
by  the  Legislature  are  to  be  exercised  fully 
and  freely,  without  Interference  by  the 
courts;  that  the  decision  of  said  boards  as 
to  any  matter  coming  within  the  scope  of 
their  powers  is  conclusive  and  can  only  be 
set  aside  or  disregarded  In  cases  where  fraud 
is  shown  or  the  decision  Is  "so  clearly  con- 
trary to  the  fact,  or  so  unreasonable  or  op- 
pressive, as  to  imply  fraud  or  show  bad 
faith."  From  this  postulate,  it  is  argued 
that,  when  the  matter  of  Inaugurating  danc- 
ing as  a  part  of  the  curriculum  of  the  public 
schools  came  before  said  board  it  was  for 
that  body  to  determine  whether  such  exer- 
cises were  opposed  to  the  religious  scruples 
or  beliefs  of  any  person  or  persoi^s,  and  that, 
having  decided  that  such  diversions  should 
be  among  the  physical  exercises  to  be  prac- 
ticed in  such  schools,  such  decision  Involved 
a  conclusive  determination  by  the  board  au- 
thorized to  find  upon  and  decide  the  proposi- 
tion that  dancing  was  not  obnoxious  to  the 
objection  that  it  was  offensive  to  or  In  con- 
travention of  the  religious  belleCs  or  the 
"conscientious  scruples"  of  any  person  or  set 
of  persons.  The  argument  is,  in  some  re- 
spects, unique,  and  in  our  judgment  Is  wholly 
fallacious. 

There  is  no  subject  as  to  which  the  sov- 
ereign power  of  a  state  may  be  exercised  of 
greater  importance  than  that  of  the  matter 
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of  education.  Indeed,  of  snch  oyerrullns;  con- 
cern to  society  and  government  Is  the  matter 
of  education  regarded  that  in  this  state,  and, 
we  mny  safely  assume,  In  every  other  state 
of  the  American  Union,  there  has  been  plac- 
ed upon  the  statute  books  a  law  (Stats.  1919, 
p.  407),  the  violation  of  which  by  the  parent 
or  gaardian  of  any  child  Is  attended  by  se- 
vere penal  punishment,  requiring  children 
between  the  ages  of  8  and  16  years,  save  in 
certain  exceptional  cases  sx)ecifled  in  the  stat- 
ute, to  attend  the  pubjic  schools.  As  is  well 
said  In  the  case  of  Kelley  v.  Ferguson,  95 
Neb.  63,  73,  144  N.  W.  1039,  1<M3,  50  L.  R.  A. 
(N.  S.)  266,273: 

"Wherever  edncation  is  most  general,  there 
life  and  property  are  the  most  safe,  and  the 
civilization  of  the  highest  order.  The  public 
srbool  is  one  of  the  main  bulwarks  of  our  na- 
tion." 

Again,  in  State  t.  Clottu,  33  Ind.  409,  411, 
It  is  said: 

"The  matter  of  edncation  is  deemed  a  legit- 
imate function  of  the  state,  and  with  us  is  im- 
posed upon  the  Legislature  as  a  duty  by  imper- 
ative provimoDS  of  the  constitution.  *  *  * 
The  subject  has  always  been  regarded  as  with- 
in the  purview  of  legislative  authority.  How 
far  this  interference  should  extend  is  a  ques- 
tion, not  of  coustitutional  -power  for  the  courts, 
but  of  expediency  and  propriety,  which  it  is  the 
sole  province  of  the  legislature  to  determine. 
The  judiciary  has  no  authority  to  interfere 
with  this  exercise  of  legislative  judgment; 
and  to  do  so  would  be  to  invade  the  province 
which  by  the  Constitution  is  assigned  exdo- 
sively  to  the  law-making  power." 

To  the  end  that  the  public  school  system 
may  in  full  measure  function  according  to 
its  purposes,  there  must,  of  course,  be  rules 
and  rejnilations  for  the  government  thereof, 
and  these  the  Legislature  has  either  direct- 
ly provided  or  has  vested  the  school  author- 
ities with  plenary  power  to  establish  and, 
quite  naturally  and  with  eminent  propriety, 
bas  coniuiltted  to  said  authorities  the  right 
and  power  to  prescribe  the  courses  of  study 
to  be  followed  in  the  various  grades  of  the 
system  and  to  maintain  at  all  times  the  dis- 
cipline indispensably  necessary  to  the  suc- 
cessful prosecution  of  the  high  purposes 
thereof.  IV)  all  such  regulations.  If  they  be 
reasonable  or  not  violative  of  any  of  their 
fundamental  rights,  or  those  of  their  parents 
or  guardians,  the  pupils  are  boiuid  to  con- 
form or  suffer  a  denial  of  the  rl^ht  to  at- 
tend the  public  schools.  Section  1G84  of  the 
Political  Code  expressly  so  provides,  al- 
though it  is  not  to  be  doubted  that  such  a 
rule  could  be  invoked  and  enforced  in  the 
absence  of  direct  legislative  authority  there- 
for under  the  general  power  of  the  school  au- 
thorities to  maintain  the  system  according  to 
the  design  or  purpose  thereof. 

It  is  also  a  proposition  upon  which  there 
cannot  exist  any  ground  for  legitimate  con- 
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troversy  that,  superadded  to  the  mental 
training  afforded  by  the  public  schools  and 
public  universities,  there  should  be  main- 
tained a  system  of  physical  education  or 
training  or  such  training  in  the  nature  of 
physical  exercises  as  will  develop  bodily  and 
organic  vigor  in  the  pupils  as  an  essential 
■lid  to  the  full  development  of  their  mental- 
ities according  to  the  instruction  in  the 
courses  of  studies  prescrll)ed.  It  is  only  the 
assertion  of  a  palpable  truism  to  say  that 
nothing  will  go  farther  towards  stimulating 
mental  activity  and  accomplishment  than  a 
healthy,  vigorous  physical  organization,  and, 
on  the  other  hand,  nothing  can  go  farther  to- 
wards producing  mental  Inertia  than  the 
slussishness  of  the  machinery  of  the  human 
body  or  any  of  the  vital  parts  thereof,  often 
brought  on  by  an  improi)er  treatment  and 
care  or  lack  of  proper  treatment  and  care 
of  the  bodily  structure.  This  obvious  prop- 
osition has  been  expressly  recognized  by  the 
Legislature  In  section  2  of  an  act  passed  in 
the  year  1917  (Stats.  1917,  p.  1176),  enOtled: 

"An  act  to  provide  for  the  organization  and 
supervision  of  courses  in  physical  education  in 
the  elementary,  secondary  and  normal  schools 
of  the  state." 

Said  section  reads  as  follows: 

"The  aims  and  purposes  of  the  courses  of 
physical  education  established  under  the  provi- 
sions of  this  act  sball  be  as  follows:  (1)  To 
develop  organic  vigor,  provide  neuro-muscular 
training,  promote  bodily  and  mental  poise,  cor- 
rect postural  defects,  secure  the  more  advanc- 
ed forms  of  co-ordination,  strength  and  endur- 
ance, and  to  promote  such  desirable  moral 
and  social  qualities  as  appreciation  of  the  val- 
ue of  co-operation,  self-subordination  and  obe- 
dience to  authority,  and  higher  ideals,  cour- 
age and  wholesome  interest  in  truly  recreation- 
al activities;  (2)  to  promote  a  hygienic  school 
and  home  life,  secure  scientific  supervision  of 
the  sanitation  of  school  buildings,  playgrounds 
and  athletic  fields,  and  the  equipment  thereof." 

It  is  upon  the  general  authorlt.v  vested  by 
the  foregoing  section  in  the  school  author- 
ities that  dancing  has  been  Introduced  In 
some  of  the  public  schools  of  the  state  as  a 
|)art  of  the  physical  education  taught  and 
practiced  therein.  It  will  be  obscn'ed  that 
the  section  does  not  pretend  to  describe  spe- 
cifically the  nature  or  the  character  of  the 
various  physical  exerci-ses  which  shull  consti- 
tute the  system  of  ph.vsical  education  which 
may  be  so  maintained.  Dancing  is  not  so 
mentioned  as  a  part  of  such  education  or  the 
exercises  comprehended  within  such  educa- 
tion. 

[1]  Replying  first  to  one  of  the  arguments- 
advanced  by  counsel  for  the  respoudi'nts,  we 
remark  that  the  contention  that  the  enact- 
ment or  adoption  of  a  certain  law  or  regu- 
lation or  rule  by  the  legislature  or  a  board 
or  Ijody  to  which  certain  powers  may  be  com- 
mitted is  a  conclusive  determination  ot  the 
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reasonablenesa  of  BnCh  law  or  i^alation  or 
role  la  not  wholly  tenable.  In  other  words, 
there  Is  a  well-recognized  qoaUficatlon  to  the 
role  that  a  determination  by  the  Legislature 
or  a  local  board  or  body  ot  the  facts  upon 
which  an  act  or  rtde  or  regulation,  coming 
within  the  scope  of  the  general  powers  of 
the  Legislature  or  such  board  or  body,  ia  es- 
sentially founded,  ia  conclusive  upon  the 
courts.  The  courts  hare  the  right  to  look 
into  a  public  law  or  a  local  ordinance  or 
regulation  for.  the  purpose  of  determining 
whether,  npcm  its  face,  it  is  reasonable  or  in 
its  operation  will  be  unreasonably  burden- 
some upon  the  body  of  citizois  to  which  it 
may  be  applicable,  and  if  it  is  found  to  be 
oppressive  in  its  eCCect  when  put  in  operation 
or  violative  of  any  of  the  fundamental  rights 
of  any  person  or  set  of  persons,  it  will  and 
should  be  nullified  by  Judicial  flat  as  uncon- 
stitutional and  void,  notwithstanding  that 
the  Legislature  or  the  governing  board  enact- 
ing or  adopting  such  law  or  ordinance  or  reg- 
ulation has  passed  upon  the  facts  uiiou 
which  the  law  or  ordinance  or  regulation  U 
based  and  made  a  determination  that  it  is 
reasonable  or  that  it  will  not  Impose  unrea- 
sonable burdens  upon  those  who  come  within 
the  purview  of  its  terms.  But  the  question 
which  we  are  here  called  upon  to  decide  is 
not  whether  It  is  within  the  scope  of  the  le- 
gal power  of  the  school  authorities  to  Include 
within  the  course  of  physical  education  car- 
ried on  in  the  public  schools  the  character  of 
dancing  mentioned  in  the  complaint.  Indeed, 
we  will  not  subscribe  to  the  proposition  that 
such  dancing  may  not  properly  be  embraced 
within  the  curriculum  of  that  branch  of  the 
public  school  service.  The  question  here, 
however,  is  whether  the  children  of  persons 
conscientiously  opposed,  from  religious  con- 
victions or  otherwise,  to  dancing  in  any  form, 
may  be  compelled,  on  pain  of  expulsion  from 
school  and  of  the  denial  of  the  right  to  at- 
tend any  public  school  of  the  county,  to  par- 
ticipate in  the  dancing  exercises  as  they  are 
practiced  in  the  school  of  which  the  respond- 
ents are  trustees  and  as  described  in  the 
complaint 

[2]  The  whole  theory  of  the  argument  of 
the  respondents  seem  to  be  that  the  question 
presented  here  is  one  of  religion,  and  that, 
to  state  a  ground  for  relief  in  this  proceed- 
ing, it  was  requisite  for  the  appellant  to 
have  set  forth  in  his  complaint  the  fact,  if 
it  be  a  fact,  that  he  is  a  member  of  a  reli- 
gious organization  which  is  opposed  to  danc- 
ing. In  other  words,  it  seems  to  be  conced- 
ed, or  substantially  so,  that  to  require  pupils 
who  are  the  children  of  persons  affiliated 
with  a  religious  organization  which  Is  op- 
posed to  dancing  to  indulge  in  that  exercise 
in  the  public  schools,  oa  pain  of  expulsion 
therefrom,  would  involve  an  abridgment  of 
the  constitutional  rights  of  such  parents  and 
such  puidla.   Indeed,  assuming  that  the  ques- 


tion to  be  decided  here  Is  solely  one  of  reli- 
gion. In  our  opinion  no  other  conclusion 
could  Justly  be  arrived  at  in  the  face  of  the 
mandate  of  the  federal  Constitution  provid- 
ing that  "Congress  shall  make  no  law  re- 
specting an  establishment  of  religion,  or  pro- 
hibiting the  free  ezerdse  thereor'  (Amend-  . 
ment  No.  1)  and  the  X)Ositive  pronouncement 
of  our  own  state  Constituti(»i  (article  1,  M)t 
providing: 

"The  free  exercise  and  enjoyment  of  religious 
profession  and  worship,,  withont  discrimination 
or  preference,  shall  forever  be  guaranteed  in 
this  state;  and  no  person  shall  be  rendered  in- 
competent to  be  a  witness  or  juror  on  account 
of  his  opinions  on  matters  of  religious  belief: 
but  the  liberty  of  conscience  hereby  secured 
shall  not  be  so  construed  as  to  excuse  acts  of 
licentioasnesB,  or  justif;  practices  inconsistent 
with  the  peace  or  safety  of  this  state." 

These  constitutional  guaranties  invest  every 
citizen  of  this  country  with  the  ri^t  to  wor- 
ship Almighty  God  according  to  the  dictates 
of  his  own  conscience,  free  from  molestation 
or  interference  by  the  Legislature  or  any 
other  power  in  the  government,  so  long  as 
such  worship  is  not  ofTenslve  to  the  common 
sentiments  of  civilized  mankind  or  is  not 
against  the  public  peace  and  good  order. 
There  are,  it  is  known,  certain  doctrinal 
propositions  upon  which  religious  organiza- 
tions differ;  but  it  never  has  been  and  never 
will  be  doubted,  so  long  as  our  Cuistitutions 
contain  the  provisions  relative  to  the  free- 
dom of  religious  worship  that  are  now  there- 
in contained,  that  any  doctrine  or  principle 
which  it  is  conceived  by  any  religious  organ- 
ization will  the  more  effectually  promote  the 
paramount  purpose  of  such  organization,  to 
wit,  the  development  of  the  religious  and 
spiritual  growth  of  the  people,  so  long  as 
such  doctrine  or  principle  Is  not  offensive  to 
our  laws  or  our  civilization  or  will  not  tend 
to  disrupt  the  peace  and  safety  of  our  society 
or  govemmenta,  such  organization  will  be 
protected  by  the  laws  of  the  country  in  the 
maintenance  of  such  doctrine  or  principle. 
In  other  words,  there  will  not  be  permitted 
to  exist  in  the  state  any  power  the  execu- 
tion of.  which  would  in  any  way  impair  or 
destroy  the  right  of  such  organization  to 
practice  such  doctrine  or  principle , and  teach 
it  to  the  world  as  an  essential  of  a  proper 
worship  of  the  Creator.  The  reports,  both 
federal  and  state,  are  replete  with  opinions 
of  the  higher  courts  clearly  and  forcefully 
.<<ustalning  this  position.  Indeed,  the  proposi- 
tion thus  declared  is  so  well  settled  and  so 
generally  accepted  as  a  part  of  the  law  ot  the 
land  that  the  authorities  referred  to  need 
not  be  named  herein. 

But  the  principles  above  stated  are  not 
alone  applicable  to  religious  organizations  or 
to  persons  actively  affiliated  with  such  or- 
ganizations. They  apply  as  well  to  any  per- 
son having  religious  oouvictions  irrespective 
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of  whether  he  Is  a  member  of  any  chnrch  or 
otbw  rellgloQS  society.  Manifestly,  a  person 
may  have  religious  views  or  prlnd^es  of  his 
own,  different,  perhaps,  on  doctrinal  matters, 
from  those  of  any  church  organization  or 
any  other  person.  He  may  have  a  way,  pe- 
culiar to  himself,  of  worshipping  the  Su- 
preme Being,  and  there  is  no  logical  ground 
for  holding  that  in  thus  worshipping  his  liak- 
er,  he  is  not  equally  entitled  with  every  other 
person  or  church  society  to  the  protection  of 
the  constitutional  guaranties  to  which  we 
have  above  adverted,  assuming,  of  course, 
that  his  mode  of  worshiping  is  not  offensive  or 
detrimental  to  the  peace  and  safety  of  society. 
In  this  connection  we  may  call  attention  to 
the  argument  of  counsel  for  the  respondents, 
as  if  a  fatal  defect  In  the  complaint  was  thus 
pointed  out,  that,  so  far  as  it  appears  from 
that  pleading,  the  "religious  principles"  of 
the  appelant  may  be  personal  to  himself.  A 
man's  religion  Is  always  "personal  to  him- 
self," whether  he  be  a  member  of  a  church 
or  not  Whom  could  a  man's  religion  con- 
cern but  himself?  True,  If  a  member  of  a 
church  organization,  he  will,  of  course,  as 
he  should,  endeavor,  in  the  very  best  way  of 
which  he  is  capable,  to  spread  and  dissemi- 
nate the  principles  of  the  religion  of  which 
he  is  a  devotee  and  so  assist  In  upbuilding 
and  fortifying  the  spiritual  standard  of  the 
world;  yet,  in  the  last  analysis,  his  religion 
is  his  and  is,  of  course,  personal  to  himself, 
as  it  is  to  every  other  person  who  professes  It. 

The  question  Involved  in  this  controversy, 
however,  is  not  necessarily  one  of  religion  or 
whether  the  dances  m«itioned  in  the  com- 
plaint and  to  which  the  appellant  is  opposed 
are  disapproved  of  by  the  religions  organi- 
zation to  which  he  belongs,  if,  indeed,  he  is 
a  member  of  any  such  organization.  It  is 
as  much  a  question  of  morala,  which  may 
concern  the  consciences  of  those  who  are  not 
affiliated  with  any  particular  religious  sect 
as  well  as  of  those  who  are  active  members 
of  religious  organlzatimis  opposed  to  that 
form  of  amusement  or  exercise. 

The  writer  of  this  opinion  has  no  prejudice 
or  holds  no  feeling  of  hostllity  against  any 
form  of  dancing  where  the  same  is  conduct- 
ed with  becoming  propriety,  and  particularly 
has  he  none  against  what  is  known  as  "folk 
dances"  (the  old  style  of  dancing  which  has 
from  time  immemorial  been  common  axaong 
the  people  generally,  such  as  the  "quadrille" 
or  "cotillion,"  the  "Virginia  reel,"  eta),  and 
there  are  many  others  who  see  no  wrong  In 
dancing  where  the  same  is  properly  conduct- 
ed undor  proper  circumstances.  But  that 
such  performances,  particularly  among  the 
younger  people — those  of  immature  Judg- 
ment— where  the  same  are  Indiscriminately 
Indulged  in  between  males  and  females  are 
regarded,  as  we  know  from  common  knowl- 
edge, by  a  considerable  proportion  of  the  veo- 
ple  as  tending  In  no  small  degree  to  develop 


in  the  young  thoughts  or  prop^isltiee  Incom- 
patible with  that  higher  concept  of  morality 
which  is  a  prime  desideratum  at  life  and 
which  should  be  first  among  the  teachings  of 
all  pubUc  or  private  institutions  having  more 
or  less  to  do  with  the  molding  of  human 
character,  cannot  for  a  moment  be  doubted. 
Or,  It  may  be  that,  while  not  regarding  danc- 
ing as  wrong  per  se,  or  as  not  necessarily 
tending  to  generate  in  the  minds  of  the 
young  Indulging  therein  the  germs  of  immo- 
rality, many  persons,  nevertheless,  perceive  In 
the  amusement  or  the  exercise,  as  It  may  be 
proi)erly  caUed  when  viewed  as  a  part  of  the 
physical  education  taught  In  the  schools,  an 
element  of  Infatuation  so  overruling  in  its 
effect  upon  the  undeveloped  judgment  of  mi- 
nors as  to  distract  their  minds,  to  their  irre- . 
medlable  detriment,  from  the  more  Important 
and  serious  matters  or  affairs  of  both  spiritu- 
al and  temporal  concern.  These  are  con- 
siderations which  may  address  themselves  as 
well  to  the  minds  or  consciences  of  those  not 
connected  with  any  church  or  other  religious 
society  as  to  the  minds  and  consciences  of 
those  who  are  affiliated  with  such  organiza- 
tions: for  nnguesticmably  there  are  very 
man^  people,  not  professed  worshipers  of  the 
Creator  according  to  the  doctrines,  tenets, 
and  canons  of  the  churches,  or  not  members 
of  any  religious  sect  or  organization  at  all, 
who  are  citizens  of  the  highest  character, 
lead  exemplary  lives  and  believe  strictly  In 
righteousness;  who,  Indeed,  shape  their  lives 
and  acquit  themselves  in  all  their  temporal 
activities  as  nearly  in  accord  with  the  man- 
date of  the  Golden  Bule  as  the  handicaps  of 
human  limitations  will  permit,  and  who,  in 
obedience  to  their  principles,  entertain  con- 
scientloQS  opposition  to  dancing  under  any 
circumstances.  Indeed,  th^e  mhy  be  persons 
(and  undoubtedly  there  are  many)  who  have  ' 
absolutely  no  reUglous  convictions  whatever 
based  upon  the  teachings  of  the  Good  Book — 
in  fact,  even  atheists  and  agnostics — who  are 
conscientiously  opposed  to  their  children  en- 
gaging In  dancing  in  any  form  or  under  any 
circumstances  upon  the  honest  belief  that 
such  i>erformance8  are  not  conducive  to  the 
moral  uplift  of  the  young.  The  proposition 
here  may  well  be  said  to  be  something  similar 
to  that  of  the  Introduction  of  card  playing  in 
the  public  schools  as  a  mental  exercise,  as- 
suming that  such  a  course  should  be  pur- 
sued. There  are  many  games  at  cards,  in 
the  proper  or  skillful  playing  of  which  there 
is  required  accurate  or  very  correct  thinking, 
and  it  is  known  that  in  the  playing  of  such 
games  those  who  are  superior  in  thinking 
power  or  capacity  are  those  who  can  play 
such  games  the  most  skillfuUy  and  success- 
fully. Games  at  cards  are  not  in  and  of 
themselves  harmful  where  they  are  not 
played  for  money  or  other  stakes.  They  are 
common  in  the  homes  and  are  indulged  in  by 
people  of  the  very  highest  character  and  of 
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the  most  perfect  Ideals,  yet  nothing  wonid 
appall  the  people  more  than  to  be  told  that 
such  games  had  been  introduced  into  the 
public  schools  as  part  of  their  system  of  men- 
tal training  or  for  the  purpose  of  developing 
the  power  for  thinking  in  the  pupils.  In- 
deed, such  an  announcement  would  imme- 
diately bring  forth  widesijread  and  emphatic 
remonstrances  against  such  an  innovation — 
not  because  the  people  regard  such  a  prac- 
tice as  l>elng  harmful  per  se,  but  because  of 
the  evil  results  which  might  and  which  com- 
mon experience  has  shown  often  do  flow 
therefrom,  and  these  remonstrances  would  be 
the  outgrowth,  as  is  true  of  plaintilTs  oppo- 
sition to  dancing  as  practiced  in  the  Fruit- 
ridge  school,  of  the  conscientious  belief  that 
such  a  practice  might  tend  to  the  degrada- 
tion of  the  moral  standard  of  the  pupils. 

[3]  Thus  it  will  be  readily  understood 
that,  as  before  declared,  the  hnportant  prop- 
osition involved  in  this  controversy  is  no 
more  a  question  of  religious  liberty  than  it 
is  a  question  of  morals  and  the  liberty  of  con- 
science ui)on  a  subject  upon  which  people 
have  the  natural  and  the  constitutional  right 
to  hold  and  put  into  practice  divergent  opin- 
ions. In  truth,  the  proposition  even  extends 
beyond  the  question  of  the  ultimate  effect  of 
dancing  exercises  upon  minor  children.  It  also 
involves  the  right  of  parents  to  control  their 
own  children — to  require  them  to  live  up  to 
the  teachings  and  the  principles  which  are 
Inculcated  in  them  at  home  under  the  pa- 
rental authority  and  according  to  what  the 
parents  themselves  may  conceive  will  be  the 
course  of  conduct  in  all  matters  which  will 
the  better  and  more  surely  subserve  the 
present  and  future  welfare  of  their  children. 
Can  it  be  true  that  a  law  which  vests  in 
others  the  authority  to  teach  and  compel 
children  to  engage  in  those  acts  which  their 
parents,  upon  what  they  regard  as  a  well- 
founded  theory,  have  conceived  that  it  is  not 
conducive  to  their  personal  welfare  to  adopt 
and  follow,  have  specially  and  strictly  en- 
Joined  them  not  to  engage  In,  is  a  valid 
enactment?  Has  the  state  the  right  to  enact 
a  law  or  confer  upon  any  public  autliorities  a 
power  the  effect  of  which  would  be  to  alien- 
ate in  a  measure  the  children  from  parental 
authority?  May  the  parents  thus  be  elimi- 
nated in  any  measure  from  consideration  in 
the  matter  of  the  discipline  and  education  of 
their  children  along  lines  looking  to  the 
building  up  of  the  personal  character  and 
the  advancement  of  the  personal  welfare  of 
the  latter?  These  questions,  of  course,  pro- 
ceed upon  the  assumption  that  the  views  of 
parents  alTecting  the  education  and  disciplin- 
ing of  their  children  are  reasonable,  relate  to 
matters  in  the  rearing  and  education  of  their 
children  as  to  which  their  voice  and  choice 
should  first  be  heeded  and  not  offensive  to 
the  moral  well-being  of  the  children  or  incon- 
sistent with  the  beet  Interests  of  society  r 


and  to  answer  said  questions  In  the  afiirma- 
tive  would  be  to  give  sanction  to  a  power 
over  home  life  that  mi^t  result  In  denying 
to  parents  their  natural  as  well  as  their  con- 
stitutional right  to  govern  or  control,  within 
the  scope  of  Just  parental  authority,  their 
own  progeny.  Indeed,  it  would  be  distinctly 
revolutionary  and  possibly  snb%"ersive  of  that 
home  life  so  essential  to  the  safety  and  se- 
curity of  society  and  the  government  which 
regulates  it,  the  very  opposite  effect  of  what 
the  public  school  system  is  designed  to  ac- 
complish, to  hold  that  any  snch  overreaching 
power  existed  in  the  state  or  any  of  Its  agen- 
cies. 

Addressing  ourselves  now  particularly  to 
the  present  case,  it  Is  first  to  be  observed 
that  the  appellant  does  not  voice  any  objec- 
tion to  the  practicing  of  the  dances  descrilied 
in  the  complaint  in  the  school  from  which 
his  children  were  expelled.  And,  we  may 
add.  as  we  have  above  Intimated,  such  an  ob- 
jection wonId  be  wholly  nnreasonable  and 
untenable.  He  merely  objects  to  his  children 
being  coerced  by  the  school  authorities  into 
taking  part  In  those  exercises  contrary  to 
the  teachings  they  have  received  from  their 
parents  upon  that  subject ;  and  the  fact  that 
he  asks  that  his  children  be  excused  from  inr- 
ticipating  in  those  dances  Is  not  unreason- 
able. We  cannot  perceive  wherein  the  grant- 
ing of  his  wishes  in  that  particular  can  tend 
in  any  degree  to  Interfere  with  the  estab- 
lished discipline  of  the  school.  As  there  is 
not  (and  perhaps  never  will  be)  a  general 
objection  by  parents  or  the  public  to  that 
mode  of  physical  education,  ttie  practice  of 
dancing  may  be  carried  on,  and  those  not 
hostile  to  it  for  religious  or  other  sufficient 
reasons  may  avail  themselves  of  that  method 
of  developing  bodily  vigor:  and  for  those  ob- 
jecting to  dancing  for  substantial,  but  not 
merely  capricious  reasons — Indeed,  such  an 
objection  as  is  bottomed  by  reason  prompt- 
ing the  appellant's  opposition  to  dancing — 
there  are  other  physical  exercises  which  may 
be  adopted  which  will  as  eifectually  "devel- 
op organic  vigor,  provide  neuro-mascular 
training,  promote  bodily  and  mental  poise, 
and  correct  postural  defects,"  etc.,  as  will  the 
kind  of  dancing  that  is,  according  to  the  com- 
plaint, included  within  the  system  of  physi- 
cal education  which  has  been  adopted  and 
is  habitually  practiced  in  the  school  in  ques- 
tion. There  are  the  calisthenics  and  other 
athletics  embracing  a  variety  of  physical  ex- 
ercises to  which  no  reasonable  opposition  on 
moral  or  religions  or  other  grounds  can  he 
urged.  Then  there  Is  the  military  training 
which,  If  practiced,  cannot  but  result,  not 
only  in  developing  bodily  vigor  and  "bodily 
and  mental  poise"  in  those  participating 
therein,  but  also  in  inculcating  in  some 
measure  at  least  in  the  youths  of  the  coun- 
try sentiments  of  patriotism  and  thus  edu- 
cating them  along  lines  which  may  be  at 
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great  practical  nse  and.  of  infinite  advantage 
to  tbem  and  ttaeir  country  at  some  future 
time.  These  observations  are  suggested,  not 
in  a  spirit  of  dictation  to  tbe  school  authori- 
ties as  to  wliat  method  or  system  of  physical 
education  shall  be  introduced  in  our  public 
schools  as  a  part  of  the  system,  but  are  of- 
fered only  for  the  purpose  of  showing  that 
the  school  authorities,  in  tbe  management  of 
tbe  public  schools,  need  not  be  seriously  or 
at  all  embarrassed  or  the  discipline  of  the 
school  disturbed  by  the  fact  that  there  may 
be  some  pupils  who,  for  reasons  wnose  source 
is  In  the  conscience,  may  not  be  permitted  by 
their  parents  to  take  part  in  the  dancing  ex- 
ercises as  they  are  taught  as  a  part  of  the 
physical  education  of  the  public  schools. 

The  views  expressed  in  this  opinion  are 
sustained  by  many  authorities.  We  do  not 
deem  it  necessary  to  name  them  all  herein. 
The  whole-  subject  is  exhaustively  and  ad- 
mirably considered  and  many  authorities  re- 
viewed in  the  case  of  State  ex  rel.  Kelley 
V.  Ferguson,  95  NCb.  63,  144  N.  W.  1039,  50 
L.  R.  A.  (N.  S.)  260,  supra.  See,  also,  Mr. 
Justice  Field's  discussion  of  tbe  subject  In 
Davis  V.  Season,  133  U.  S.  333,  10  Sup.  Ct. 
299,  33  L.  Ed.  637,  640. 

But  the  district  attorney  undertakes  to  es- 
tablish an  analogy  between  the  proposition 
Involved  In  this  discussion  and  the  circum- 
stance, which  occurred  a  few  weeks  ago  in 
Solano  county  and  which  was  reported  In 
tbe  dally  press,  of  the  expulsion  of  children 
of  a  certain  citizen  of  said  county  from  one 
of  tbe  public  schools  thereof  because  they 
refused  to  salute  tbe  flag  of  tbe  country. 
The  ground  of  the  objection  of  the  parent  to 
the  practice  of  saluting  the  flag  in  the  public 
schools  was  that  it  was  against  his  Bible 
teaching,  that  it  is  wrong  to  teach  patriotism 
for  the  reason  that  such  teaching  lends  to 
militarism.  There  is  obviously  no  force  to 
such  objection.  It  is  indeed  repugnant  to 
every  idea  and  every  consideration  of  the 
loyalty  and  love  for  our  government  and  po- 
litical Institutions  so  essenti&l  to  the  mainte- 
ance  thereof.  No  government  could  long  sur- 
vive in  the  absence  of  patriotism  In  the  peo- 
ple living  under  it,  and  one  of  tbe  first  or 
primary  duties  not  only  of  tbe  public  schools 
but  of  every  other  educational  institution  in 
this  country  Is  to  Inculcate  In  those  who  at- 
tend them  the  principles  of  patriotism.  The 
flag  of  our  country  syuibolizes  the  principles 
of  our  government,  and  we  can  conceive  of  no 
more  appropriate  act  or  practice  which  could 
be  followed  in  our  public  schools,  or  which 
could  go  further  in  developing  in  the  young 
a  high  order  of  citizenship,  than  the  require- 
ment that  tbe  pupils  thereof  shall  at  every 
session  of  said  school  salute  our  flag  or  other- 
wise give  some  demonstration  of  their  love 
for  tbe  great  principles  which  it  represents. 
And  we  can  conceive  of  no  Just  or  reasonable 
interpretation   01   the   Bible,   or    any   pait 
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thereof,  which  could,  in  tbe  remotest  way, 
Inspire  tbe  thought  that  the  teaching  of  pa- 
triotism or  love  of  country  Is  in  any  wise  or 
in  any  degree  or  measure  contrary  to  its 
teachings. 

[4]  The  counsel  for  the  respondents  fur- 
ther undertakes  to  establish  a  distinction  be- 
tween the  dancing  which  is  described  in  the 
complaint  and  what'be  conceives  to  be  "mod- 
em dancing,"  claiming  that  the  latter  or  "up- 
to-date  dancing"  is  the  only  character  of 
dancing  to  which  the  churches  which  are  op- 
posed to  dancing  seriously  object  In  other 
words,  it  is  claimed  that  there  never  has 
been  any  objection  by  the  churches  to  so- 
called  "folk  dancing,"  because  the  method 
of  Its  performance  is  not  in  any  sense  of- 
fensive and  is  entirely  ditferent  from  the 
modem  method  of  performing  that  exercise. 
There  is  obviously  no  ground  for  any  such  a 
distinction.  In  so  far  as  is  involved  the  effect 
of  that  amusement  when  exercised  In  the 
form  as  described  In  the  complaint,  upon 
those  of  tbe  young  who  engage  therein.  In- 
deed, tbe  dances  referred  to  in  tbe  complaint 
are  not  strictly  the  "folk  dances"  which  were 
in  common  vogue  30  or  even  20  years  ago. 
The  complaint,  as  we  have  seen,  specifically 
describes  the  dances  which  are  taught  and 
practiced  In  the  school  in  question  as  the 
"waltz"  step,  the  "polka"  step,  the  "two- 
step,"  and  a  dance  that  is  "equal"  or  similar 
to  the  "fox-trot"  The  "waltz,"  the  "polka," 
and  the  "fox-trot"  are  popularly  known  as 
"round  dances,"  or  where  (as  we  know  from 
common  knowledge)  the  dancing  is  performed 
in  couples,  usually  by  a  male  and  a  female, 
their  arms  clasped  around  or  about  the 
shoulders  of  each  other  and  the  couple  thus 
together  or  synchronously  moving  over  and 
around  tbe  dancing  floor,  and,  as  the  Century 
Dictionary  describes  It,  performing  "a  series 
of  cadenced  steps  and  rhythmic  movements." 
Thus  it  is  very  clear  that  the  dances  referred 
to  in  the  complaint  are  no  difFerent,  so  far 
as  the  general  method  of  executing  them  is 
concerned,  from  what  are  -known  as  "up-to- 
date"  dances.  Indeed,  the  dances  described 
in  the  complaint  were  Included  within  the 
amusement  of  that  character  which  was  com- 
mon among  the  people  down  to  tbe  time  that 
so-called  modem  dances  were  Introduced,  and 
there  has  always  been  more  or  less  opposi- 
tion from  religious  as  well  as  some  nonre- 
ligious  people  against  that  form  of  amuse- 
ment. In  fact,  the  opposition  of  certain 
churches  and  tbe  members  thereof  to  danc- 
ing has  always  been  so  pronounced  that  it 
would,  a  half  a  century  ago,  have  come  as  a 
shock,  even  to  those  of  perverted  notions  of 
morality,  if  it  had  been  announced  that  the 
dancing  referred  to  in  the  complaint  had 
then  been  Introduced  into  the  public  school? 
as  a  part  of  tbe  physical  instruction  therein. 

The  complaint  further  alleges,  as  will  be 
noted,  that,  in  the  performance  of  the  dances 
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mentioned  theretai  in  the  echool  in  qnestion, 
the  "girls  have  boys  as  partners  at  times, 
and  when  boys  are  not  available  girls  are  des- 
ignated to  represent  boys  so  as  to  form 
couples."  It  is  also  alleged  that  ttae  dancing 
as  80  executed  in  said  school  is  offensive  to 
the  conscientious  scruples  and  contrary  to 
the  religions  beliefs  and  principles  of  the 
children  of  the  appelladt  as  well  as  of  lilm- 
self  and  his  wife.  These  averments,  together 
with  the  description  contained  in  the  com- 
plaint of  the  character  of  dancing  practiced 
in  the  school  in  question,  sufficiently  maice 
oat  a  case  for  the  relief  demanded  to  enable 
the  respondents  to  rely  thereto  as  specifical- 
ly as  the  exigency  of  their  defense  may  re- 
quire. 

The  district  attorney  expresses  the  fear, 
however,  that  should  the  plaintiff  take  the 
witness  stand  and  in  support  of  his  com- 
plaint state  that  he  was,  as  a  matter  of  re- 
ligion or  otherwise,  conscientiously  opposed 
to  dancing,  the  respondents  would  find  them- 
selves in  a  position  where  they  could  not 
controvert  tbfit  testimony.  Manifestly,  that 
proposition  does  not  enter  into  the  question 
whether  the  complaint  does  or  does  not  state 
a  cause  for  the  relief  sought  thereby.  But 
we  can  see  no  reason  for  any  serious  appre- 
hension on  the  part  of  the  district  attorney 
in  that  particular.  There  is  no  reason  why 
the  testimony  of  the  appellant  could  not  be 
contradicted.  If  such  evidence  is  available 
to  the  respondents,  the  district  attorney 
could  show  that  the  appellant  bad  permitted 
his  children  to  dance  on  public  occasions  or 
at  home,  or  that  he  himself  engaged  in  such 
amusement;  and  this  would  tend  to  show 
that  his  acts  were  at  variance  with  his  pro- 
test against  dancing  as  he  states  it  in  the 
complaint 

We  have  examined  the  question  submitted 
here  at  length  because  of  Its  singular  impor- 
tance, and  after  such  examination  have  been 
irresistibly  forced  to  the  conclusion,  as  is 
manifest  from  the  above  discussion,  tliat  the 
complaint,  the  truth  of  the  averments  of 
which  is  admitted  by  the  demurrer,  is  in  all 
respects  sufilcient  to  warrant  the  granting  of 
the  relief  prayed  for. 

Accordingly,  the  Judgment  is  reversed. 

We  coDOor:  PINCH,  P.  J.;  BUBNBTT,  J. 

Opinion  of  Supreme  Court  In  Bank 
Denying  Hearing. 

PE5B  CUBIAM.  [S]  In  denying  the  peti- 
tion for  a  transfer  to  this  court,  we  deem 
it  pro];>er  to  say  that  we  concur  in  the  con- 
clusion of  the  District  Court  of  Appeal  that 
the  respondents  had  no  right  to  expel  peti- 
tioner's children  for  their  refusal.  In  obedi- 
ence to  their  parents'  command,  to  dance  the 
waltz,  polka,  two-step,  or  a  dance  similar  to 
the  fox-trot,  or  any  other  dance  wherein  the 


children  were  reqnJied  to  dance  with  part- 
ners of  the  oi^osite  sex  with  their  arms 
clasped  around  or  about  the  shoulders  of 
their  dance  partner.  In  the  petition  for  a 
transfer  to  this  court  the  district  attorney 
contends  that  the  District  Court  of  Appeal 
has  misconstrued  the  allegations  of  the  peti- 
tion and  that  the  petition  fairly  construed 
does  not  charge  that  the  respondents  re- 
quired petitioner's  children  to  engage  in  the 
form  of  dancing  condemned  by  the  District 
Court  of  Appeal. 

We  agree  with  the  District  Court  of  Ap- 
peal as  to  the  interpretation  of  the  petition. 
If  issue  is  made  by  answer  upon  the  facts 
alleged  in  the  petition,  the  trial  court  can 
determine  the  true  facts  and  render  Judg- 
ment accordingly.  As  we  understand  the 
opinion  of  the  District  Court  of  Appeal,  it 
goes  no  further  than  to  hold  that  the  char- 
acter of  dancing  above  mentioned  cannot 
properly  be  required  of  children  whose  par- 
ents object  thereto. 

Petition  denied. 

SHAW,  C.  J.,  and  WILBUR,  LENNON, 
SLOANE,  SHDRTLEFF,  and  WASTE,  JJ., 
and  RICHABDS,  Justice  pro  tern.,  concur. 


BOQUE  V.  MAURER. 


(66  Cal.  App.  217) 
(CIv.   4156.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Jan.  17,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  16, 
1922.) 

1.  Breach  of  marriage  promise  €=>I8— Plead- 
ino  promise  "on  said  date"  held  by  refer- 
ence to  fix  definite  date. 

Complaint  for  breach  of  marriage  promise 
having  alleged  parties  were  nnmarried  "on  or 
about  the  5th  of  November,"  the  words  "on 
said  date,"  immediately  following,  held  to  refer 
to  the  previous  allegation  of  time,  maldng  the 
specific  promise  about  November  5th. 

2.  Breach  of  marrlaee  promise  «==>  I  ft— Allega- 
tion of  time  Is  not  material  where  proof 
brings  It  within  statutory  period. 

In  a  breach  of  marriage  promise  action, 
allegation  of  the  date  of  the  promise  was  not 
material  where  the  proofs  were  sufficient  to 
establish  a  promise  or  promises  within  the 
statutory  period. 

Appeal  from  Superior  Court,  Los  Angeles 
County  ;    Frederick  W.  Houser,  Judge. 

Action  by  Zelpha  Bogue  against  J.  Maurer 
for  breach  of  promise  of  marriage.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  I.  Gilbert,  of  Los  Angeles,  for  appe- 
lant 

Jolm  C.  Miles,  of  Los  Angeles,  for  respond- 
ent 
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KintBIOAN,  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  In  favor  of  the 
plalntur  for  the  sum  of  16,250  in  an  action 
for  breach  of  promise  of  marriage. 

The  appellant  makes  tvo  points  for  a  re- 
versal of  the  Jndgment,  via,  (1)  that  the  evi- 
dence Is  inefficient  to  support  the  verdict, 
and  (2)  the  refusal  to  give,  or  modiflcatlou 
of,  instmctlons,  by  which  the  court  declined 
to  make  the  plaintitTs  right  of  recovery  con- 
tingent upon  a  finding  by  the  Jury  that  the 
promise  sued  on  was  made  upon  a  specific 
date,  and  no  other. 

As  to  the  first  point,  the  plaintiff  testified 
categorically  to  the  promise  of  marriage,  and 
the  record  contains  other  evidence  in  corrob- 
oration. This  contention  of  the  appellant 
therefore  Is  without  substantial  merit. 

The  second  point  mentioned  is  the  main  i 
reliance  of  the  appellant  in  support  of  his 
appeal.  His  argument  is  that  the  complaint 
charged  the  promise  to  have  been  made  on 
November  6,  1919,  and  that  the  plaintiff's 
testimony  was  directed  exclusively  to  this 
same  date;  that  the  defendant  met  this  tes- 
timony by  a  showing — which  he  regards  as 
almost.  If  not  quite,  conclusive — that  the  de- 
fendant neither  saw  nor  talked  with  the 
plaintiff  on  said  date ;  that  consequently  the 
plaintiff  was  not  entitled  to  a  verdict  unless 
the  Jury  found  that  the  promise  was  in  fact 
made  on  the  date  alleged. 

[1]  We  think  the  contention  ot  the  appel- 
lant in  this  regard  not  tenable.  The  lan- 
guage of  the  complaint  upon  tills  particular 
subject-matter  is: 

"That  heretofore,  on  or  about  the  5th  day 
of  November,  1919,  plaintiff  and  defendant  were 
each  unmarried  persons;  •  *  •  that  on  said 
date  the  defendant  requested  plaintiff  to  marry 
defendant,  and  at  the  same  time  promised  to 
marry  the  plaintifl." 

It  to  urged  that  this  Is  an  allegation  of  a 
promise  made  on  November  5,  1919,  and  not 
on  or  about  that  date.  We  think  this  too 
narrow  a  construction  of  the  language,  and 
that,  the  pleader  having  alleged  the  unmar- 
ried condition  of  the  parties  to  have  existed 
"on  or  aboflt  the  5th  day  of  November,"  the 
words  immediately  following,  viz.  "on  said 
date,"  refer  to  the  previous  allegation  of 
time,  viz.  "on  or  about  the  5th  day  of  No- 
vember" ;  for  it  to  obvious  that,  if  the  plead- 
er intended  to  confine  his  allegation  of  the 
making  of  the  promise  to  the  specific  date 
of  NoT^nber  B,  he  thereby  rendered  Inept 
the  preceding  allegation  of  the  existence  of 
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the  unmarried  condition  of  the  parties  as 

"on  or  about"  that  date. 

[2]  Furthermore,  the  allegation  as  to  the 
time  of  the  promise  was  not  material  provid- 
ed the  proof  brought  it  within  the  statutory 
period — which  It  concededly  did;  and  it  is 
also  freely  admitted  by  the  appellant  that, 
even  If  the  allegation  to  to  be  construed  as 
he  contends,  proof  that  the  promise  was 
made  Within  a  reasonable  period  either  be- 
fore or  after  the  alleged  date  would  not  be  a 
material  variance.  The  gravamen  of  the 
complaint  was  the  promise  to  marry  and  its 
breach;  It  would  therefore  be  unreasonable 
to  make  tbe  plaintiff's  recovery  depend  upon 
proof  of  an  immaterial  and  Incidental  factor. 
The  Jury  might  well  have  accepted  as  true 
the  plaintiff's  testimony  as  to  the  proiMsal  of 
marriage,  and  yet  have  concluded  that  she 
was  mistaken  In  her  recollection  as  to  the 
precise  time  It  was  made.  It  may  be  added 
that,  although  the  proof  of  the  original  prom- 
ise was  directed  to  tbe  specific  date  stated, 
we  find  other  evidence  In  the  record  justify- 
ing the  verdict  of  the  Jury,  and  which  to  in 
no  way  tied  to  the  partlcutor  date  In  ques- 
tion. Thus  the  plaintiff  testified  to  these  in- 
cidents as  occurring  within  a  few  weeks  aft- 
er the  time  of  the  original  promise: 

"He  asked  me  if  I  wanted  to  go  to  Honoluln, 
and  I  said,  Tes.'  He  told  me  just  as  soon  as 
he  was  well  enough  we  would  be  married  and 
we  would  go  to  Honolulu  on  our  wedding  trip." 

Again: 

"He  told  me  Jnat  as  soon  as  be  was  feeling 
better  that  we  would  be  married." 

And,  as  corroborating  the  plaintiff's  testi- 
mony as  to  the  making  of  tbe  promise,  Mrs. 
Sadie  Hlndman,  one  of  plaintiff's  witnesses, 
testified  that  the  defendant  said  to  her: 

"Boguey  (meaning  the  plaintiff)  and  I  are 
going  to  be  married." 

Defendant  also  urges  that  he  was  entitled 
to  have  the  Jury  instructed  In  the  sense 
above  indicated,  ui)on  the  ground  that  each 
party  Is  entitled  to  have  his  theory  of  the 
case  stated  to  the  Jury,  and  to  an  appropriate 
instruction  thereon ;  but  obviously  this  prin- 
ciple would  not  warrant  the  court  In  giving 
to  the  Jury  an  Instruction  which  Is  Incor- 
rect as  a  matter  of  tow. 

The  Judgment  to  affirmed. 

We  concur:  TYLEB,  P.  3.;  RICHARDS,  J. 
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(R  Cat.  App.  765) 

WATSON  V.  FOUCH  et  al.,  Board  af 

Trustees  of  Town  of  Williams. 

(Civ.  2356;   Sac.  3354.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Dec.  24,  1921.  Hearing  Denied  by 
Supreme  Court  Feb.  20,  1922.) 

1.  Muaiclpal  corporations  «=»4,  13— Procedure 
for  organization  must  be  strictly  followed. 

In  the  organization  of  municipal  corpora- 
tions, either  under  the  Constitution  by  way  of 
a  freeholders'  charter  or  under  the  Municipal 
Corporation  Act,  the  procedure  as  prescribed 
must  be  followed  with  substantial  strictness. 

2.  Municipal  corporations  «=35 1— Statute  giv- 
ing right  to  disincorporate  liberally  construed. 

The  language  of  St.  1895,  p.  115,  St.  1897, 
p.  17,  St.  1899,  p.  13,  St  1915,  p.  882,  and 
Henning's  Oen.  Laws  1920,  p.  1937,  permitting 
the  disincorporatlon  of  municipal  corporations, 
should  be  liberally  construed,  and,  if  there  is 
any  doubt  as  to  the  mode  of  exercising  the 
right  and  power,  such  a  construction  should  be 
given  as  will  facilitate  a  free  and  full  exercise 
of  the  rights  of  the  electors. 

On  Hearing  in  Supreme  Court. 

3.  Municipal  corporations  «=35i— Election  to 
Incorporate  a  "municipal  election"  within 
statute  permitting  dislnoorporation. 

An  election  called  under  Municipal  CJorpora- 
tion  Act,  i§  2,  3,  as  amended  by  St.  1889,  p. 
371,  to  incorporate  a  municipal  corporation, 
wherein  officers  are  necessarily  elected,  is  a 
"municipal  election"  within  the  meaning  of  St 
1899,  p.  13, 1  1,  allowing  municipal  corporations 
of  the  sixth  class  to  disincorporate  where  a 
petition  is  presented  to  the  board  of  trustees 
signed  by  not  leas  than  half  of  the  qualified 
electors  thereof  as  shown  by  the  vote  at  the 
last  municipal  election  held  therein. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mu- 
nicipal Election.] 

Appeal  from  Superior  Court,  CSoIusa  Comi- 
ty;  Ernest  Weyand,  Judge. 

Action  by  Ben  Watson  against  B.  L.  Foucb 
and  otiiers.  Board  of  Trustees  of  the  Town 
of  Williams.  Judgment  for  plaintiff,  and 
the  defendants  appeal.  Affirmed  in  the  Dis- 
trict Court  of  Appeal,  and  hearing  denied  in 
Supreme  0>urt 

Seth  Mlllington,  Jr.,  of  Colusa,  and  Frank 
Freeman,  of  Willows,  for  apiwUants. 

A.  C.  Huston,  of  Woodland,  and  O.  D.  Mc- 
Comish,  of  Colusa,  for  respondent 

HART,  J.  This  is  an  appeal  by  tlie  de- 
fendants from  a  Judgment  awarding  a  per- 
emptory writ  of  mandate  directed  to  the 
defendants,  as  members  of  the  board  of  trus- 
tees of  tbe  town  of  Williams,  0)lusa  county, 
CaL,  compelling  tbem  to  call  an  election  for 
the  dislncorporation  of  said  town  of  Wil- 
liams. 


The  flndings,  which  follow  the  allegations 
of  the  complaint,  show  the  facts  of  the  cm- 
troversy  which  is  the  subject  of  this  litiga- 
tion to  be,  in  substance,  as  follows: 

The  town  of  Williams  is  a  muuicipni  cor- 
poration of  tbe  sixth  class,  having  been  or- 
ganized under  and  by  virtue  of  the  Municipal 
Corporation  Act  of  California.  The  board  of 
trustees  of  said  town  constitutes  the  legisla- 
tive or  governing  board  or  body  thereof,  and 
the  defendants  are  tbe  regularly  elected  and 
duly  qualified  trustees  of  said  town  and 
members  of  said  board.  The  petitioner  Is 
and  was  at  all  the  times  herein  mentioned  a 
resident  and  pr<^>ert7  owner  ond  taxpayer  of 
said  town. 

On  the  Ist  day  of  October,  1920,  a  petiUon, 
in  due  legal  form,  and  signed  by  150  or  more 
qualified  electors,  which  number  of  electors 
constituted  "more  than  half  as  many  elec- 
tors as  voted  at  the  last  municipal  election 
in  said  tovra,"  was  presented  to  said  board 
of  trustees,  the  defendants  herein,  asliing 
that  an  election  be  called  for  the  purpose  of 
submitting  to  the  electors  of  said  town  the 
qupstian  of  disincorporating  the  same.  After 
the  filing  of  said  petition  with  said  board  of 
trustees,  and  on  the  6th  day  of  December, 
1920,  said  board,  after  canvassing  the  same, 
by  a  vote  of  the  members  of  said  board,  and 
upon  a  motion  for  that  purpose  duly  miide 
and  seconded,  granted  the  prayer  of  said  pe- 
tition, and  ordered  an  election  to  be  held  on 
January  18,  1921,  on  the  said  question  of  dis- 
incorporating said  town  of  Williams.  After 
so  ordering  an  election,  and  lat  a  meeting  held 
in  the  said  month  of  December,  and  prior  to 
the  institution  of  this  action,  the  said  board 
of  trustees,  by  a  vote  of  said  board,  rescind- 
ed the  said  action  of  December  6,  1920,  call- 
ing an  election  for  the  purpose  stated,  "and 
did  then  and  there  refuse,  and  thereafter 
refused,  and  still  continue  to  refuse  to  call 
such  election,  and  said  board  refuse  to  take 
any  further  action  in  relation  to  said  elec- 
tion, since  said  last-named  day." 

It  was  stipulated  at  the  trial  that  tlie  only 
election  ever  held  prior  to  the  commencement 
of  this  proceeding  In  mandamus  affecting  or 
appertaining  to  the  town  of  Williams  as  a 
municipal  corporation  was  the  election  at 
which  the  electors  of  said  town  voted  upon 
the  question  of  the  Incorporation  of  said 
town  as  such  a  corporation. 

The  determination  of  the  controversy  pre- 
setted here  is  dependent  upon  the  construc- 
tion of  certain  provisions  of  the  act  of  1895 
(Stats.  1895,  p.  115)  and  subsequent  acts 
amendatory  thereof  in  relation  to  the  disln- 
corporation of  municipal  corporations  of  the 
sixth  class.  See  Stats.  1897,  p.  17;  Stats. 
1899,  p.  13;  Stats.  1915,  p.  982;  Henning's 
G&i.  Laws,  1920,  p.  1937. 

Tbe  provisions  of  the  law  prescribing  the 
method   of   disincorporating  a    city    of   the 
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sixth  class  are  contained  In  section  1  of  the 
act  above  referred  to.  So  much  of  said  sec- 
tion as  is  necessary  to  be  considered  in  the 
determination  of  this  appeal  reads  as  fol- 
lows: 

"A  municipal  corporation  ol  (be  sixth  class 
may  disincorporate  after  proceedings  had  as 
required  in  this  act.  The  council,  board  of 
trustees,  or  other  legislative  body  of  such  cor- 
poration shall,  upon  receiving  a  petition  there- 
for, signed  by  not  less  than  half  of  the  quali 
fied  electors  thereof,  as  shown  by  the  vote  cast 
at  the  last  municipal  election  held  therein,  sub- 
mit to  the  electors  of  such  corporation  the 
question  whether  such  municipal  corporation 
shall  disincorporate." 

The  appellants,  in  the  court  below  and 
here,  challenge  the  legal  sufficiency  of  the 
petition  filed  by  the  respondent  with  the 
board  of  trustees  for  the  dlsincorporation  of 
the  town  of  Williams,  and  this  constitutes  the 
single  point  presented  and  discussed  In  the 
briefs.  The  contention  of  the  appellants  is 
that  the  election  at  which  was  submitted  the 
proposition  for  the  incorporation  of  the  town 
of  Williams  was  not  a  "municipal  election," 
within  the  meaning  of  that  phrase  as  It  is 
employed  In  the  statute  in  question;  that 
the  "municipal  election"  referred  to  In  the 
statute  Is  an  election  at  which  officers  are 
elected  in  and  for  a  municipality  and  held 
subsequent  to  the  act  of  Incorporating  a  city 
or  town  as  a  municipality.  It  is  hence  ar- 
gned  that  the  election  at  which  the  electors 
of  the  town  of  Williams  voted  upon  and  car- 
ried the  proposition  of  incorporating  said 
town,  belpg  the  only  election  ever  held  per- 
taining to  said  town  with  respect  to  its  cor- 
porate character  (no  municipal  election  ever 
having  been  held  therein  after  the  incorpora- 
tion thereof),  there  was  not,  and  could  not  be, 
at  the  time  of  the  preparation  and  filing  of 
the  petition  for  the  dlsincorporation  of  said 
town,  a  legal  basis  or  standard  for  such  a. 
petition  or  for  determining  whether  the  req- 
uisite number  of  qualified  electors  of  said 
town  have  or  have  not  signed  the  petition 
asking  for  the  dlsincorporation  thereof. 

The  precise  question  presented  here  is  new, 
so  far  as  we  are  advised  by  the  briefs  or  by 
such  Independent  investigation  as  we  have 
been  able  to  make.  The  solution  of  the  con- 
troversy would  appear,  upon  first  blush,  to 
be  fraught  with  no  little  difllculty ;  yet,  up- 
on full  reflection  and  a  consideration  of  the 
principles  which  should  govern  In  determin- 
ing a  question  which,  like  the  one  submitted 
here,  in  no  small  measure  Involves  the  fun- 
damental right  of  petition  and  In  full  meas- 
ure the  right  conferred  upon  the  citizens  of 
a  particular  community  themselves  to  say 
whether  they  shall  or  shall  not  be  subject 
to  the  burdens  and  the  mandates  of  a  local 
or  municipal  government,  the  solution  of  the 
problem  is  not  so  difficult  as  it  might  appear 
to  be. 


V.  TOUCH  59 

p.) 

[1,2]  It  may  be  conceded  that  the  election 
for  the  incorporation  of  a  town  under  the 
provisions  of  the  general  Municipal  Corpora- 
tion Act  Is  not,  in  the  stricter  sense  In  wlilch 
the  phrase  "municipal  election"  Is  usually 
understood,  a  municipal  election,  since  such 
an  election  Is  generally  one  held  within  and 
for  the  purposes  of  the  municipality  after 
its  organization  as  such ;  still  no  sound  rea- 
son can  be  assigned  for  holding  that  the 
phrase  "municipal  election'"  should  be  sub- 
ject to  a  hard  and  fast  rule  of  interpretation 
and  its  meaning  thus  limited  to  that  in 
which  it  may  ordinarily  be  understood  in  a 
case,  such  as  this,  where  the  right  of  the 
electors  of  a  particular  locality  to  determine 
for  themselves  whether  they  shall  or  shall 
not  be  subject  to  local  self-government  Is 
made  contingent  upon  what  such  Interpreta- 
tion may  be.  The  rule  Is,  It  Is  true,  that,  In 
the  organization  of  municipal  corporations, 
either  under  the  Constitution,  by  way  of  a 
freeholders'  charter,  or  under  the  Municipal 
Corporation  Act,  the  procedure  therefor  as 
prescribed  must  be  followed  with  substantial 
strictness — that  is  to  say,  that  any  substan- 
tial departure  from  the  procedure  so  pre- 
scribed would  vitiate  the  proceedings  looking 
to  the  framing  of  a  freeholders'  charter  or 
the  organization  of  the  corporation.  As  to 
freeholders'  charters,  the  mode  prescribed  by 
the  Constitution  for  the  framing  thereof  is 
the  measure  of  the  power,  and  the  same  is, 
of  course,  true  to  a  very  great  extent  in  the 
organization  of  towns  Into  municipalities 
under  the  statute,  although  as  to  the  latter 
it  has  been  said  that  its  provisions  "are  to 
be  construed  liberally  for  the  accomplish- 
ment of  the  object  and  promotion  of  Justice." 
People  V.  Gunn,  85  Cal.  238,  246,  24  Pac.  718, 
720.  But  this  is  not  a  case  involving  the 
framing  of  a  freeholders'  charter  or  the  In- 
corporation of  the  Inhabitants  of  a  town  for 
the  purposes  of  local  government  under  the 
general  law  prescribing  the  mode  for  effect- 
ing such  incorporation,  although,  as  to  th^ 
latter,  no  doubt  the  rule  of  construction 
which  we  think  should  obtain  in  the  present 
case  ought,  with  equal  reason,  to  apply.  As 
declared,  the  question  here  is  whether,  upoii 
an  extremely  technical  construction  of  a 
statute,  such  as  the*  one  involved  here,  the 
electors  of  a  certain  local  territory  shall  be 
denied  the  opportunity  of  exercising  the 
right,  specially  conferred  upon  them  by  the 
Legislature,  to  relieve  themselves  of  what  it 
may  well  be  conceived  that  they  have  found 
Is  an  unnecessary  burden  fixed  and  resting 
upon  them  by  the  establishment  and  mainte- 
nance of  a  municipal  corporation.  In  such 
a  case  we  think  the  rule  ought  to  be.  If  It 
can  be  applied  without  disturbing,  or  frus- 
trating any  of  the  essential  purposes  of  the 
statue,  and  It  be  necessary  to  the  exercise  by 
the  electors  of  such  right,  that  the  language 
of  the  statute  should  be  given  a  liberal  coa- 
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stmctldn.  This  proposition  wonld,  It  seems, 
logically  follow  from  these  conslderatlonB: 
The  L^slature,  acting  within  the  scope  of 
its  constitutional  imwer,  has  ordained  that, 
as  to  the  matter  of  the  organization  of  the 
Inhabitants  of  small  communities  into  local 
governments,  with  power  to  adopt  and  en- 
force certain  police,  sanitary,  and  other  reg- 
ulations appropriate  to  manldpallties,  the 
people  themselTes  of  saCh  communities  shall 
have  the  sole  and  exclusive  say.  To  them  is 
exclusively  committed  the  power  and  the 
right  to  determine  whether  they  shall  or 
shall  not  be  organized  as  a  municipal  cor- 
poration. In  giving  them  this  power,  the 
Legislature,  while  with  eminent  propriety 
pointing  out  with  sufficient  speclflcness  how 
they  shall  employ  or  Invoice  it,  cannot  be  as- 
sumed to  have  intended  so  to  hamper  Its  ex- 
ercise by  restricttve  provisions  or  omission 
to  malie  certain  provisions  as  to  the  proce- 
dure to  be  followed  as  practically  to  destroy 
the  right  and  the  power  so  given  them.  Ifj 
then,  there  be  some  doubt  from  the  language 
of  such  a  statute  as  to  the  mode  of  exercising 
the  right  and  the  power,  such  a  construction 
should  be  given  the  enactment  as  will  facili- 
tate a  free  and  full  exercise  of  the  rights  of 
the  electors  under  the  law. 

Aa  to  the  statute  Involved  in  this  contro- 
versy, It  is  perfectly  clear  that  the  central 
or  all-Important  object  of  the  provision  there- 
of as  to  the  nature  or  character  of  the  peti- 
tion to  be  filed  for  dislncorporatlon  is  to  im- 
part to  those  only  who  are  qualified  electors 
within  the  Umits  of  the  municipality  eligibil- 
ity to  sign  such  a  petition  and  to  fix  the 
number  of  such  electors  to  sign  the  same. 
Important,  it  is  true,  that,  to  warrant  the 
calling  of  an  election  for  dislncorporatlon, 
the  essential  facts  referred  to  should  exist 
and  be  properly  found,  but.  If  they  do  exist, 
then  the  essential  foundation  or  Jurlsdlctl<Hi- 
al  prerequisite  for  calling  the  election — the 
very  object  of  the  statute— exists.  We  are 
not  thus  to  be  understood  as  saying  that  the 
means  pointed  out  by  the  statute  for  deter- 
mining those  facts  should  not  be  followed. 
What  we  desire  to  emphasize  is  the  proposi- 
tion that  the  real  punctiun  saliens  of  the  pro- 
vision is,  as  suggested,  in  the  requirement 
that  none  but  qualified  electors  of  the  mu- 
nicipality are  legally  entitled  to  sign  the  pe- 
tition, and  the  further  requirement  as  to  the 
number  of  such  electors  who  must  sign  the 
same,  and  that  the  provision  as  to  the  means 
of  ascertaining  whether  these  facts  exist 
constitutes  merely  the  evidentiary  method  of 
ascertaining  those  facts;  that.  In  view  of 
these  considerations,  and  if  reasonably  war- 
ranted by  the  language  or  the  general  con- 
text of  the  statute,  or  by  a  consideration  of 
the  statute  by  the  light  afforded  by  the  par- 
amount purpose  for  which  it  was  enacted,  a 
construction  thereof  which  will  have  the  ef- 


fect of  enabling  the  electors  to  ezerdse  th^r 
rights  in  a  case  of  this  character  shonld  be 
given  rather  than  a  construction  whi<di  wlU 
prevent  such  electors  from  exercising  such 
rights.  In  other  words.  If  the  ascertainment 
of  the  facts  essential  to  clothing  the  board 
of  trustees  with,  authority  or  Jurisdiction  to 
call  the  election  may  be  obtained  by  any 
means  fairly  and  reasonably  afforded  by  the 
language  of  the  statute,  then  that  method 
for  the  ascertainment  and  finding  of  Stacb 
facts  should  be  resorted  to  rather  than  that 
the  manifest  will  of  a  majority  of  the  elec- 
tors of  the  municipality  favorable  to  disln- 
corporatlon shall  be  thwarted. 

While,  as  before  suggested,  an  election 
held  nnder  the  general  Municipal  Corpora- 
tion Act  for  the  purpose  of  incorporating  a 
town,  or  its  inhabitants,  into  a  municipality, 
may  not  be,  in  the  stricter  view,  as  cnrdina- 
rlly  entertained  and  expressed,  a  municipal 
election,  yet,  it  It  is  not  such  an  election,  it 
must  be  admitted  that  there  Is  no  character- 
ization appropriate  to  such  an  election.  We 
are  of  the  conviction,  though,  that  It  must 
be  so  regarded ;  for  it  Is  the  essMitial  or  ac- 
tually the  organic  act  or  step,  und«:  the  Mu- 
nicipal Corporation  Act,  for  organizing  a 
municipal  corporation,  and  its  only  purpose 
is  strictly  municipal  In  character — that  Is  to 
say,  its  sole  or  only  object  is  to  Incorporate 
the  Inhabitants  of  a  town  Into  a  municipal 
corporation.  It  perhaps  may  properly  be 
characterized,  in  a  legal  view,  as  a  nonde- 
script In  the  election  system  of  the  state, 
and  still  In  characteristics  or  In  its  purposes 
it  more  nearly  resembles  a  municipal  election 
than  any  other  election  at  which  electors  of 
the  state  or  any  of  its  subdivisions  are  thus 
given  an  opportunity  to  express  their  will 
or  their  views  upon  public  matters,  except, 
of  course,  an  election  strictly  municipal  In 
character.  How  is  it  to  be  characterized  if 
it  be  not  a  municipal  election?  If  not  a  mu- 
nicipal election,  what  is  it?  It  is  certainly 
not  a  county  election;  nor,  while  such  an 
election  is  a  "state  affair,"  since  municipal 
corporations  are  mere  agencies  of  the  state 
authorized  to  exercise  within  their  respec- 
tive boundaries,  to  a  limited  extent,  certain 
powers  of  the  state,  can  it  be  called  a  "state 
election"  either  in  the  common  or  the  Jnrldi- 
cal  signification  of  that  {dirase.  No  one  will 
say  that  it  Is  either  a  county  or  state  elec- 
tion. Since,  In  purpose  and  effect  and  form, 
it  bears  a  close  analogy  to  a  municipal  elec- 
tion, it  is  in  this  case  only  reasonable  to 
hold,  as  we  do  hold,  that,  for  the  purposes 
of  the  act  under  consideration,  the  election 
held  for  incorporating  the  town  of  Williams 
was  a  mnnldpal  election. 

That  the  above  construction  is  not  only 
Just,  but  Is  not  Inconsistent  either  with  the 
general  spirit  or  a  reasonable  view  of  the. 
language  of  the  statute,  is.  It  seems  clear  to 
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^^s,  sapported  by  these  considerations  wbich 
arise  from  the  act  Itself,  vis.:  (1)  That  there 
is  nothing  in  the  act  interdicting  the  filing 
of  a  petition  to  disincorporate  at  any  time 
after  Incorporation  has  been  effected.  This 
right,  so  far  as  authority  therefor  is  con- 
cerned, ezlBts  at  all  times  until  such  an  elec- 
tion has  been  had,  and  proceedings  for  that 
purpose  before  a  municipal  election  has  been 
held  after  incorporation  would  be  abortive  if 
it  were  necessary  to  sustain  the  construction 
Insisted  upon  by  appellants.  (2)'  That  the 
provision  does  not  say  that  the  test  o>f  the 
validity  of  the  petition  Is  the  vote  cast  "at 
the  last  general  municipal  election,"  which 
language,  if  used  in  lieu  of  that  employed, 
might  warrant  the  Implication  that  the  elec- 
tion which  it  was  intended  should  furnish 
the  basis  for  determining  whether  the  peti- 
tion was  signed  as  required  shotdd  be  a  mu- 
nicipal election  held  after  the  act  of  Incor- 
porating the  town  had  been  effected. 

We*  think  that,  for  the  reasons  stated,  the 
Judgment  should  be  affirmed ;  and  it  is  so 
ndered. 


We  concur:  FINCH,  P.  J.;  BUKNETT.  J. 

Opinion  of  Supreme  iConrt  In  Bank  Denying 
Hearing. 

PER  CDBIAM.  The  pietitlon  for  a  rehear- 
ing is  denied. 

[3]  The  Municipal  Incorporation  Act  (St. 
1883,  p.  93),  provides  that,  when  an  election 
Is  called  to  determine  whether  or  not  a  cer^ 
tain  territory  shall  become  a  municipal  cor- 
poration, the  call  shall  also  require  the  vot- 
ers to  cast  their  ballots  at  such  election  for 
I>er8on8  to  All  the  various  elective  municipal 
offices  of  such  proposed  munldpallty ;  that 
on  the  canvass  of  the  votes  thereat  by  the 
board  of  snpervl8<»8  of  the  county,  if  the 
majority  is  for  incorporation,  the  board  shall 
declare  such  territory  duly  Incorporated  and 
BbaU  also  declare  the  persons  receiving  re- 
spectively the  highest  vote  for  such  offices 
to  be  dvly  elected  thereto,  and  that,  upon 
the  filing  of  a  copy  of  the  order  in  the  office 
of  the  secretary  of  state,  the  persons  so  de- 
clared elected  shall  be  entitled  to  enter  upon 
the  duties  of  their  respective  offices.  Sec- 
tions 2  and  3  (Stats.  1889,  p.  371).  In  view  of 
these  provisions  such  election  is  clearly  a 
"municipal  election"  held  in  such  dty,  with- 
in the  meaning  of  section  1  of  the  act  allow- 
ing municipal  corporations  of  the  sixth  class 
to  dlshicorporate  (Stats.  1899,  p.  13),  regard- 
less of  any  other  reasons  for  holding  it  to 
be  au3i  election. 

SHAW,  C.  J.,  RICHARDS,  Justice  pro 
tem.,  and  WASTE,  WIt.BUR,  LAWLOR,  and 
SHURTU;}FF,  JJ..  concur. 


HILL  et  ox.  V.  GARVEY. 
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(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomia.     Jan.  11,  1922.) 

I.  Mines  and  minerals  €=358— Findings  in  salt 
to  rescind  lease  as  to  lessee's  false  reprs- 
sentatlons,  sustained. 

In  an  action  by  lessors  to  rescind  an  oil 
lease  for  fraud  and  misrepresentation,  evidence 
Keld  to  sustain  findings  aa  to  lessee's  false  rep- 
resentations as  to  leases  on  adjoining  property 
and  as  to  the  law  as  to  drilling  wells  near  one 
started,  etc. 


2.  Mines  and  minerals  «=>58— Statement  that 
lessee  could  obtain  a  lease  on  adjoining  land 
held  more  than  the  mere  statement  of  an 
opinion  to  Induce  exeoation  of  lease  sought  to 
be  rescinded  for  misrepresentation. 

The  statement  of  lessee  that  he  could  pro- 
cure a  lease  of  adjoining  land,  made  to  induce 
the  execution  of  a  lease  of  land  which  would 
be  drained  by  wells  on  adjoining  land,  and 
which  was  sought  to  be  rescinded  for  misrep- 
resentation, was  more  than  the  mere  state- 
ment of  an  opinion,  since  it  included  a  state- 
ment In  effect  that  the  owner  had  offered  to 
lease  to  him;  whereas,  the  evidence  showed 
he  had  previonsly  applied  for  the  adjoining 
lease  and  failed. 

3.  Mines  and  minerals  ^ssSS— Mistaice  by  les- 
sors as  to  existence  of  a  law  misstated  by 
lesses,  and  not  rectified,  ground  for  rescind- 
ing lease. 

Where,  to  procure  a  lease,  lessee  falsely 
represented  to  lessors  as  to  leases  of  adjoin- 
ing lands  secured  and  to  be  secured,  that  the 
law  preventing  drilling  wells  near  one  began 
would  prevent  lessors  from  using  their  land, 
such  mistake  as  to  the  law  by  lessors  would  be 
ground  for  rescission  nnder  Civ.  Code,  i  1578, 
subd.  2,  providing  for  setting  contracts  aside 
for  mistake  of  law  where  there  is  a  misappre- 
hension of  the  law  by  oae  party  of  which  the 
others  are  aware  at  the  time  of  contracting, 
but  which  they  do  not  rectify,  as  was  the  con- 
dition in  this  case,  wherein  it  also  appeared 
lessee  intentionally  deceived  lessors  and  know- 
ingly took  advantage  of  their  misunderstand- 
ing existing  after  his  misstatement. 

4.  Mines  and  mlnsrals  «=>58— Lessors  held  en- 
titled to  rely  on  lessee's  misstatemsnt  as  to 
terms  being  similar  to  other  leases  notwith- 
standing ohance  to  Investigate. 

Lessors  suing  for  rescission  for  misrepre- 
sentation were  entitled  to  rely  on  a  false  rep- 
resentation by  lessee  to  induce  execution  of  an 
oil  lease  that  the  terms  of  their  lease  were 
the  same  as  leases  of  adjoining  land  secured  by 
lessee,  though  opportunity  to  investigate  the 
truth  thereof  was  available. 

5.  Appeal  and  error  «=»I73(  10)— Laches  can- 
not be  presented  Itrst  on  appeal. 

Laches  is  a  defense  and  not  a  condition  of 
relief,  and  if  it  does  not  appear  on  the  face  of 
the  complaint  must  be  affirmatively  pleaded  and 
proved  by  defendant,  and  cannot  be  presented 
for  the  first  time  on  appeaL 


«s>For  otbar  caaes  bm  lame  topic  and  KBT-NUMBBR  In  all  Key-Numberei  Dlsasta  and  Indexes 


Digitized  by 


Google 


205  PSCai'IO  EEPORTER 


(Cal. 


6.  Mines  and  minerals  «=s>59— Lessor's  right  to 
rescind  not  defeated  for  fallaro  to  restoro 
consideration  of  $1  paid  his  son. 
Lessor's  right  to  rescind  an  oil  lease  would 
not  be  defeated  because  he  had  not  returned 
consideration  of  51,  especially  where  the  evi- 
dence showed   it  was   paid  lessor's   son  after 
lessor  refused  to  receive  it. 

Appeal  from  Superior  CJourt,  Orange  Coun- 
ty;   R.  T.  Williams,  Judge. 

Action  by  Frank  Floyd  Hill  and  wife 
against  James  Garvey.  From  judgment  tot 
plaintiffs,  defendant  appeals.    Affirmed. 

Andrew  J.  Copp,  Jr.,  of  Ix>s  Angeles,  for  a]>- 
pellnnt 

Head  &  Rutan,  of  Santa  Ana,  tor  respond- 
ents. 

CONREY,  P.  J.  Action  to  enforce  rescis- 
Aon  of  a  lease  of  real  property.  On  the  11th 
day  of  June,  1919,  the  plaintiffs  executed  a 
lease  In  writing  to  the  defendant  of  the  said 
real  property  for  the  purpose  of  obtaining  oil 
therefrom.  In  October,  1919,  plaintiffs  served 
apon  the  defendant  a  notice  of  rescission, 
and  thereafter,  on  November  13,  1919,  com- 
menced this  action,  wherein  they  claim  that 
the  lease  was  obtained  from  them  by  means 
of  false  and  fraudulent  representations  made 
by  the  defendant,  and  believed  and  relied 
upon  by  the  plaintiffs,  whereby  they  were  In- 
duced to  execute  the  lease,  and  without 
which  they  would  not  hare  signed  that  in- 
fitroment.  The  answer  of  the  defendant  con- 
tains denials  of  practically  all  of  those  parts 
of  the  complaint  in  which  the  alleged  fraud- 
ulent acts  of  the  defendant  are  stated. 

It  was  alleged  by  the  plaintiff,  and  by  the 
court  was  found  to  be  true,  that  on  the  11th 
day  of  June.  1919,  the  defendant  came  to  the 
place  of  residence  of  the  plaintiffs,  near  the 
property  described  in  said  lease,  and  made 
the  statements  and  representations  to  which 
we  hereafter  shall  refer;  that  said  state- 
ments and  representations  were  untrue;  that 
the  defendant  then  and  there  well  knew  that 
they  were  untrue ;  that  the  defendant  made 
such  statements  and  representations  for  the 
purpose  of  deceiving  and  misleading  the 
plaintiff's  and  for  the  purpose  of  defrauding 
the  plaintiffs;  that  the  terms  and  provisions 
of  the  lease  are  unfair  to  the  plaintiffs  and 
unconscionable;  and  that  the  plaintiffs  re- 
ceived no  consideration  whatever  for  the 
signing  thereof.  Judgment  having  been  en- 
tered in  favor  of  the  plaintiffs,  the  defendant 
appeals  therefrom. 

Concerning  the  flndings  ot  fact  covering 
the  several  alleged  false  representations,  ai>- 
pellant  contends  that  the  evidence  is  insuffi- 
cient to  support  those  findings.  He  further 
contends,  as  to  some  of  the  representations 
made,  that  they  were  no  more  than  expres- 
sions of  opinion,  upon  which  the  plaintiffs 
were  not  entitled  to  rely  and  which,  even  if 


incorrect,  could  not  be  held  to  be  fraudulent. 
The  land  of  the  plaintiffs  was  a  rectangular 
tract  containing  5.3  acres.  A  simUar  tract 
of  5.3  acres  Imown  as  the  Mclntire  property 
lies  immediately  north  of  the  Hill  land.  Ad- 
Joining  these  two  tracts  on  the  east  is  a 
10.07-acre  tract  known  in  this  record  as  the 
Margaret  Von  Wedelstaedt  property.  Prior 
to  bis  negotiations  with  the  plaintiffs,  the 
defendant  had  obtained  from  Mclntire  and 
from  Mrs.  Margaret  Von  Wedelstaedt  sepa- 
rate leased  of  their  said  lands.  By  the  Von 
Wedelstaedt  lease,  the  lessor  was  bound  to 
commence  drilling  or  operations  for  sinking 
a  well  on  the  leased  premises  within  100 
days  from  May  24,  1919,  which  was  the  date 
af  that  lease.  By  the  Mclntire  lease,  dated 
June  9,  1919,  it  was  required  that  the  lessor 
commence  drilling  or  operations  for  sink- 
ing a  well  upon  the  leased  premises  "within 
ninety  days  after  oil  is  obtained  In  paying 
quantities  on  lot  2,  block  5,  Golden  State 
tract,"  which  was  the  property  described  in 
the  Von  Wedelstaedt  leasa  The  lease  obtain- 
ed by  the  defendant  from  the  plaintiffs  was 
dated  June  11,  1919.  and  contained  terms  re- 
quiring that  "within  ninety  days  after  oil 
is  obtained  in  paying  quantities  on  the  north 
half  of  lot  1,  block  6,  of  the  Golden  State 
tract"  (which  was  the  Mclntire  land),  the 
lessor  "shall  commence  drilling  or  operations 
for  sinking  a  well,ai»on  said  premises,  and 
failing  so  to  do,  fh^  this  lease  shall  become 
void  upon  written  notice  of  the  party  of  the 
first  part  to  the  party  of  the  second  part." 

i  The  Hill  lease  contained,  among  other  things. 

I  the  following  paragraph : 

I     "It  is  further  agreed  by  the  party  of  the  first 
;  part  (the  lessors)  that  neither  they,  nor  any 
'  others,  shall  be  permitted  to  drill  or  operate  for 
on  within  the  radius  of  three  hundred  feet  of 
any  of  the  boundary  lines  of  said  property  here- 
inbefore described." 

I  [1,21  Among  the  facts  found,  and  which 
include  those  challenged  by  appellant,  are  the 
following: 

I      "That   the  execution   of  said   instniment  by 
the  plaintiffs  was  procured  by  the  defendant  by 
means  of   ondne   influence  and   by    false   and 
fraudulent     statements     and     representations. 
That  the  plaintiff,  Frank  Floyd  Hill,  is  a  yoong 
farmer;    that  his  wife  is  a  young  woman,  and 
'  that  plaintiffs  are  Inexperienced  in  matters  of 
:  business  and  in  the  making  of  oil  leases,  and  un- 
familiar with   the  drilling  and  development  of 
land   for  oil  and  the  leasing  of  land  for  oiL 
That  defendant  went  to  the  home  of  the  plain- 
I  tiffs  in  the  nighttime  on  June  11,  1919.  and  re- 
quested and  urged  the  plaintiffs  to  execute  the 
said  oU  lease,  and  told  the  plaintiffs  that  he 
'  already  had  the  land  leased  on  two  >i>ies  of  their 
:  five  acres  of  land,  being  the  land  hereinbefore 
J  described,  and  that  be  could  procure  a  lease 
of  the  land  on  a  third  side  of  their  said  five 
acres:   that  the  law  of  California  prohibits  the 
sinking  of  an  oil  well  witliin  300  feet  of  one 
>  already  started;  that  defendant  had  a  company 
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organized  witb  ample  (nnds  and  ready  to  com- 
mence  immediate  operations  for  the  drilling  of 
an  oil  well;  that  if  plaintiffs  did  not  execute 
said  oil  lease,  defendant  would  immediately 
cause  wells  to  be  started  in  such  position  that 
it  wonld  be  impossible  for  the  plaintiffs  to  lease 
their  said  five  acres  for  oil  development  pur- 
poses, and  that  defendant  would  drain  the  oil 
from  their  land  by  means  of  said  wells  which 
he  would  cause  to  be  started;  that  the  terms 
of  said  oil  lease  were  the  same  as  the  terms  of 
leases  obtained  by  defendant  on  property  ad- 
joining that  of  the  plaintiffs;  that  the  terms 
of  said  oil  lease  were  such  that,  if  defendant 
forfeited  either  of  the  other  two  leases  on 
adjoining  property  which  he  had  obtained,  the 
said  oil  lease  which  defendant  desired  plaintiffs 
to  execute  would  be  automatically  canceled; 
that  he  wonld  not  give  plaintiffs  time  to  consid- 
er the  matter,  or  to  seek  advice  regarding  the 
execution  of  said  oil  lease,  but  that  plaintiffs 
must  execute  the  said  lease  at  once,  or  forever 
lose  the  opportunity  of  leasing  their  land  for 
oil  development  thereon.  At  said  time  plaintiffs 
requested  that  they  be  allowed  until  the  next 
day  to  consider  and  investigate  said  matter,  and 
that  defendant  refused  to  grant  said  request 
and  stayed  at  the  home  of  the  plaintiffs  from 
about  8  o'clock  at  night  until  about  half  past  11 
of  the  same  night,  urging  and  insisting  that 
plaintiffs  execute  the  said  lense.  That  each  and 
an  of  the  aforesaid  statements  and  representa- 
tions made  by  the  defendant  to  the  plaintiffs 
were  false  and  untrue,  which  said  defendant 
then  and  there  well  knew;  that  the  plaintiffs 
believed  said  statements,  and  thereby  the  plain- 
tiffs were  induced  and  caused  to  execute  the 
■aid  oil  lease." 


The  court  also  found: 

TThat  all  the  allegations  and  averments  of 
the  plaintiffs'  complaint  are  true,  and  that  all 
the  denials  and  allegations  of  defendant's  an- 
swer which  are  contrary  to  the  allegations  of 
said  complaint  are  untrue." 

The  complaint  alleged  that  the  defendant 
represented  to  the  plaintiffs  that  the  corpora- 
tion which  bad  been  formed  had  leased  all 
of  the  lands  surrounding  the  property  of  the 
plaintiffs.  At  the  trial  the  plaintiffs  admit- 
ted that  no  such  representation  waa  made 
concerning  the  premises  adjoining  tbeir  land 
on  the  west  and  that  the  defendant  did 
not  represent  that  he  had  obtained  a  lease 
of  the  adjoining  property  on  the  south  which 
belonged  to  Bismark  Von  Wedelstaedt.  Ac- 
cording to  the  testimony  introduced  by  the 
{daintilTs,  the  defendant,  at  said  interview 
of  June  11,  191d,  stated: 

That  on  the  next  day  before  that  date  he  had 
seen  Bismark  Von  Wedelstaedt;  that  "he 
wanted  us  to  take  a  lease  on  that  property  yes- 
terday. We  did  not  want  it  because  we  thought 
it  was  a  little  further  over  than  our  geologist 
thinks  the  oil  lies,  and  we  wonld  rather  have 
this,  but  we  can  get  that  lease  at  any  time, 
WiUi  our  leases  on  three  sides  of  you,  there 
will  be  no  chance  whatever  of  your  getting  any 
company  to  come  in  and  drill  on  your  own  prop- 
erty.   Zou  liaye  got  to  come  in  with  us." 
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There  is  other  testimony  to  the  effect  that 
the  defendant  stated  that  there  was  a  law 
which  compelled  any  one  to  st^y  away  300  feet 
from  any  well  started  by  another  company, 
and  that  he  could  put  down  enough  wells 
around  the  property  of  the  plaintiffs  to  keep 
them  from  drilling  at  all  and  they  could  not 
lease  to  any  <»e.  The  evidence,  therefore,  is 
sufficient  to  sustain  the  finding  of  the  court 
as  made  with  reference  to  leases  on  adjoining 
property  and  the  representation  that  the  law 
of  the  state  prohibited  tiie  sinking  of  an  oil 
well  within  300  feet  of  one  already  started. 
The  evidence  is  further  sufficient  to  sustain 
the  finding  that  the  defendant  stated  that  if 
plaintiffs  did  not  execute  said  oil  lease,  de- 
fendant would  immediately  cause  wells  to  be 
started  in  such  positions  that  it  would  be  in^- 
possible  for  the  plaintiffs  to  lease  said  five 
acres  for  oil  development  purposes,  and  that 
defendant  would  drain  the  oil  from  their 
land  by  means  of  such  wells  as  he  would 
cause  to  be  started.  The  statement  that  de- 
fendant could  procure  a  lease  of  the  Bismark 
Von  Wedelstaedt  property  was  not  a  mere 
statement  of  opinion.  It  included  a  state- 
ment to  the  effect  that  the  owner  of  that 
property  had  offered  to  lease  the  same  to  the 
defendant;  whereas,  according  to  the  evi- 
dence, the  fact  was  that  the  defendant  had 
applied  to  said  owner  for  a  lease  and  had 
failed  to  bbtain  favorable  consideration  of 
his  proposition.  This  is  a  sufficient  answer 
to  the  contention  of  counsel  for  appellant 
that  the  statement  was  a  mere  expression  of 
opinion  and  that  there  is  no  evidence  that 
the  opinion  was  dishonestly  expressed. 

[3]  It  is  suggested  by  appellant  that,  as- 
suming these  representations  to  have  been 
made,  they  could  not  be  fraudulent  in  effect 
l>ecan8e  the  statement  as  made,  concerning 
the  laws  of  California,  was  nothing  more 
than  a  misrepresentation  of  law  made  by  one 
holding  no  fiduciary  or  confidential  relation 
toward  the  party  to  whom  it  was  made,  and 
that  it  does  not  appear  that  the  defendant 
had  superior  means  of  information  or  pos- 
sessed knowledge  of  the  law  superior  to  tliat 
of  the  plaintiffs.  As  covering  the  general 
rule  that  misrepresentations  of  law  do  not 
constitute  actionable  fraud,  we  are  referred 
to  Champion  v.  Woods,  79  Cal.  17, 21  Pac.  534, 
12  Am.  St.  Rep.  120;  McCarter  v.  Zeller,  35 
Cal.  App.  503,  170  Pac.  636;  Bacon  t.  Soule, 
19  Cal.  A{^.  428,  126  Pac.  384;  De  Laval 
Dairy  Supply  Co.  v.  Steadman,  6  Cal.  App. 
651,   92  Pac.  877. 

Conceding  that  a  bare  misrepresentation 
of  law  is  not  ordinarily  sufficient  to  entitle  a 
party  to  rescind  a  contract  or  conveyance, 
this  rule  may  fail  In  its  application  where 
the  misrepresentation  of  law  includes  as  put 
thereof  a  misr^resentation  concerniug  a 
matter  of  fact  closely  connected  therewith. 
Carr  v.  Sacramento  C.  P.  Co.,  35  Cal.  App. 
439,  170  Pac.  440.    The  land  of  the  plaintiffs 
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was  a  tract  only  830  feet  in  widtb.  Accord- 
ing to  evidence  whicli  tbe  court  found  to  be 
true,  tbe  defendant  was  representing  that 
by  reason  of  liis  ability  to  obtain  tbe  Bia- 
mark  Von  Wedelstaedt  lease  in  addition  to 
tbe  two  otber  leases  wblcb  he  had  already 
obtained,  and  by  reason  of  the  law,  as  stated 
by  him,  he  could  and  would  prevent  the  plain- 
tiffs from  drilling  for  oil  on  their  land  if  they 
did  not  lease  it  to  him.  Respondent  contends 
that  the  false  representation  concerning  the 
300-foot  law  was  a  part  of  this  misrepresen- 
tation of  fact  We  doubt  the  soundness  of 
this  argument  It  is  true  that  the  misstate- 
ment of  law  and  the  false  statement  of  fact 
were  made  at  the  same  time  and  for  the  same 
purpose,  bat  they  were  separable.  Either 
one  might  be  true  and  the  other  false.  But 
there  is  another  phase  of  this  same  matter 
that  is  controlling  here.  A  mistake  of  law  may 
be  a  sufficient  ground  for  setting  aside  a  con- 
tract where  there  is  "a  misapprehension  of 
the  law  by  one  party,  of  which  the  others  are 
aware  at  the  time  of  contracting,  but  which 
they  do  not  rectify."  Oiv.  Code,  {  1578,  eubd. 
2.  In  tbe  case  at  bar,  according  to  the  eti- 
dence,  not  only  did  this  condition  exist,  but 
the  defendant  intentionally  deceived  the 
plaintifTs  by  representing  the  existence  of  a 
law  which  he  knew  did  not  exist  and  know- 
ingly took  advantage  of  the  misunderstand- 
ing which  obviously  existed  in  their  minds 
after  he  had  made  that  statement 

Ciounsd  for  appellant  claims  that  there  is 
no  evidence  that  defendant  represented  that 
the  company  which  d^endant  had  formed 
was  Incorporated;  and  that  in  fact  a  com- 
pany or  association  had  been  formed  between 
the  defendant  and  two  others,  for  the  pur- 
pose of  conducting  this  proposed  oil  venture ; 
that  each  of  these  three  persons  had  agreed 
to  contribute  the  sum  of  $10,000,  which,  to- 
gether with  other  resources  of  the  defend- 
ant were  sufficient  to  enable  them  to  carry 
oat  the  drilling  program  provided  by  the 
three  leases.  But  we  think  that  there  is  evi- 
d«ice  that  the  defendant  represented  that 
be  was  acting  on  behalf  of  a  corporation. 
Frank  Hill  testified  that  the  plaintiffs  ex- 
pressed a  desire  to  take  at  least  until  the 
next  day  to  consider  the  matter  of  executing 
the  proix)sed  lease,  but  that  the  defendant  re- 
fused to  aUow  this  time  on  the  ground  that 
he  had  a  board  of  directors'  meeting  the  next 
morning,  when  they  were  going  to  decide  the 
location  of  this  rig  which  they  were  going  to 
put  up.  The  same  witness  testified  that  the 
defendant  said  be  had  a  company  formed 
with  plenty  of  capital  back  of  him  and  that 
they  had  their  lumber  all  bought  and  ready 
to  ship  at  an  Instant's  notice,  and  that  they 
would  begin  operations  within  a  week  or  ten 
days.  This  evidence,  although  contradicted 
by  testimony  on  the  part  of  the  defendant  is 
mfflclent  to  Justify  the  findings  of  the  court 
establishing  that  tbe  "company"  referred  to 
by  the  defendant  was  a  corporation  and  that 


be  r^resented  that  said  corporation  bad  am- 
ple funds  and  was  ready  to  commence  imme- 
diate operations  for  tbe  drilling  of  an  oil  well. 
The  finding  that  these  representations  were 
untrue  is  supported  by  the  evidence.  The 
testimony  of  the  defendant  himself  shows 
that  there  was  no  corporation  and  that  his 
proposed  organization  bad  not  been  cmn- 
pleted  on  the  lltb  day  of  Jane.  He  found  it 
hard  to  organize.  "Up  to  August  we  bad 
about  half  the  money  lined  up."  In  August 
the  defendant  went  to  New  York  on  other 
business  and  was  absent  about  three  months. 
There  is  evidence  that  In  August  the  defend- 
ant was  trying  to  sell  these  leases  to  another 
I)arty.  From  this,  and  other  evidence,  tbe 
court  was  well  warranted  tn  determining 
that  a  representation  had  been  made  by  the 
defendant  that  a  company  (whether  corpora- 
tion or  not)  had  been  formed  with  ampl« 
funds,  had  purchase^  all  of  its  lumber,  and 
was  ready  to  commence  immediate  opera- 
tions for  the  drilling  of  an  oil  well,  and  that 
this  representation  was  not  true. 

[41  Another  misrepresentation  discussed  ts 
that  wherein  the  defendant  stated  that  tbe 
terms  of  the  lease  that  he  was  seeking  to  ob- 
tain from  tbe  plaintiffs,  indading  a  so-called 
"bonus,"  were  tbe  same  as  the  terms  of  tbe 
leases  he  had  previously  secured  on  tbe  Von 
Wedelstaedt  and  Mclntire  properties.  On 
sufficient  evidence,  the  court  found  that  these 
statements  were  made  as  alleged.  At  the  in- 
terview, on  the  night  of  June  lltb,  Mr.  Mc- 
lntire was  present  and  tbe  Mclntire  lease 
was  there.  They  did  not  have  the  Von  We- 
delstaedt lease,  or  any  copy  thereof.  Tbe 
lease  which  tbe  plaintiffs  signed,  like  the  Mc- 
lntire lease,  provided  for  the  pajrment  of  tbe 
sum  of  $1,250 — approximately  $250  per  acre 
— by  the  lessee  to  the  lessors  at  or  before 
the  expiration  of  the  time  allowed  for  com- 
mencing drilling  operations;  but  the  Von 
Wedelstaedt  lease  provided  for  a  similar  pay- 
ment at  tbe  rate  of  $500  per  acre.  It  appears 
from  this  evidence,  and  the  court  so  found, 
that  tbe  plaintiffs  relied  upon  the  assurance 
that  this  cash  payment  or  bonus  amounted  to 
the  same  sum  per  acre  In  all  of  these  three 
leases,  and  that  except  for  the  reliance 
which  the  plaintiffs  placed  upon  those  as- 
!3urances,  they  would  not  have  executed  the 
lease.  It  is  argued  that  since  there  was  no 
confidential  relationship  existing  between 
these  parties  and  since  the  opportunity  to 
investigate  the  statements  was  available,  tbe 
plaintiffs  did  not  have  tbe  right  to  rely  upon 
such  statements  without  investigation  and 
without  verifying  their  truth,  considering 
that  the  Von  Wedelstaedts  were  at  tliat  time 
present  at  their  home,  within  a  half  mile 
distance  of  the  Hill  residence.  We  think 
that  the  circumstances,  to  which  we  have 
alluded,  are  sufficient  to  have  entitled  the 
plaintiffs  to  rely  upon  tbe  representations  aa 
made  to  them. 
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"Where  a  representatloii  Is  made  of  facta 
which  are  or  may  be  assumed  to  be  within  the 
knowledge  of  the  party  making  it,  the  knowl- 
edge of  the  receiving  party  concerning  the  real 
facts,  which  shall  prevent  his  relying,  on  and 
being  misled  by  it,  must  be  clearly  and  conda- 
sively  established  by  the  evidence.  The  mere 
existence  of  opportunities  for  examination,  or 
of  sources  of  information,  is  not  sufiScient,  even 
though  by  means  of  these  opportunities  'and 
sources,  in  the  absence  of  any  representation 
at  all,  a  constructive  notice  to  the  party  would 
be  inferred;  the  doctrine  of  constructive  no- 
tice does  not  apply  where  there  has  been  such 
a  representation  of  fact."  Teague  v.  Hall,  171 
Cal.  668,  670,  154  Pac.  851. 

[S]  Invoking  the  rule  that  n  person  who 
seeks  to  avoid  a  contract  for  fraud  will  be 
deemed  to  have  waived  the  frand  unless  he 
rescinds  promptly  after  discovery  thereof,  ap- 
pellant here  contends  that  the  plaintiffs  have 
been  guilty  of  laches  sufficient  to  block  their 
right  to  relief  in  this  action.  In  his  testimony 
the  plaintiff  Frank  Hill  stated  that  on  the 
next  day  after  the  lease  had  been  signed  he 
called  up  the  office  of  an  attorney  at  law  and 
inquired  whether  there  was  a  law  preventing 
the  putting  of  an  oil  well  within  300  feet  of 
one  that  had  been  commenced.  The  attorney 
replied  that  there  was  no  such  law,  but  fur- 
ther stated  that  the  right  to  rescind  the  lease 
was  a  doubtful  proposition.  As  to  all  of  the 
other  representations  which  have  been  found 
to  be  untrue,  It  appears  that  the  plaintiffs 
proceeded  to  rescind  very  promptly  after  dis- 
covering the  actual  facts.  The  defense  of 
laches  was  not  pleaded  herein,  either  by  de- 
murrer or  answer.  This  particular  ground 
of  objection  appears  to  be  presented  for  the 
first  time  in  the  brief  of  counsel  for  appel- 
lant on  this  appeal. 

"We  might  also  add  that  laches  is  a  defense, 
and  not  a  condition  of  relief,  and,  it  it  does 
not  appear  on  the  face  of  the  complaint,  must 
be  affirmatively  pleaded  and  proven  by  the  de- 
fendants. 16  C^.  176.  In  the  present  case 
there  was  neither  pleading  nor  corresponding 
proof  of  any  prejudice  suffered  by  the  defend- 
ants through  the  delay  of  the  plaintiff  in  not 
commencing  its  action  sooner  after  the  discov- 
ery of  the  fraud."  Victor  Oil  Co.  v.  Drum,  193 
Pac.  243,  250;  Tracy  v.  Smith,  175  Cal.  161, 
165,  165  Pac.  535. 

HI  We  think  there  is  no  merit  In  the  claim 
that  the  plaintiffs  failed  to  restore,  or  offer 
to  restore,  to  the  defendant  everything  of  val- 
ue received  from  htm,  and  that  therefore  the 
plaintiffs  cannot  maintain  the  action.  The 
plaintiffs  made  diligent  efforts  to  find  the 
defendant  in  order  to  serve  upon  him  written 
notice  of  rescission  wherein  they  offered  to 
return  everything  which  they  had  received 
from  him.  Upon  discovery  that  he  was  in 
New  York,  they  obtained  his  address  there 
and  mailed  their  notice  to  that  address.  The 
notice  of  rescission  appears  to  have  been  re- 


ceived by  the  defendant  2%  hours  after  the 
filing  of  the  complaint  in  this  action.  The 
lease  made  by  the  plaintiffs  purported  to 
have  been  made  in  consideration  of  the  agree- 
ments therein  contained  and  the  payment  by 
the  defendant  of  the  sum  of  $1.  This  dollar 
was  not  paid  at  the  time  of  the  execution  of 
the  lease.  Assuming  that  said  dollar  was 
paid,  the  testimony  shows  that  It  was  the 
only  thing  In  the  way  of  money  or  property 
that  evef  passed  to  the  plaintiffs  in  connec- 
tion with  the  lease.  But  the  evidence  is  not 
such  as  to  have  required  the  court  to  find 
that  It  was  paid.  Each  of  the  plahitlffs  tes- 
tified that  they  personally  did  not  receive  it. 
Mra  Hill  admitted  that  on  the  next  day  after 
the  lease  was  signed  the  defendant  came  and 
offered  her  the  dollar.  She  did.  not  wish  to 
receive  it  and  did  not  take  it.  Thereupon 
the  defendant  gave  it  to  the  little  boy  of  the 
plaintiff.  Concerning  this,  Mrs.  Hill  testi- 
fied: "I  did  not  feel  called  npon  to  refuse 
to  let  the  boy  take  it" 

It  seems  to  us  unnecessary  to  take  up  for 
discussion  the  finding  of  the  court  that  the 
lease  was  "unfair  to  the  plaintiffs  and  un- 
conscionable" In  sundry  particulars  stated 
in  the  finding.  Even  if  fair  in  its  terms,  the 
plaintiffs  are  entitled  to  cancellation  of  the 
lease  in  accordance  with  the  facte  found  and 
the  conclusions  which  herein  have  been 
stated. 

The  Judgment  is  affirmed. 

We  concur:    SHAW,  J. ;  JAMES,  3. 


(66  Cal.  App.  220) 

CASTELHUN  V.  SAN  FRANCISCO  SAV- 
INGS &  LOAN  SOCIETY. 
(Civ.  4109.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  18,  1022.  Hearing 
Denied  by  Supreme  Court  Bfarch  16,  1922.) 

!.  Gifts  «=a47( I)— Plaintiff  suing  bank  for  de- 
posit la  name  of  third  party  alleged  to  have 
been  given  to  plaintiff's  Intestate  had  burden 
of  proof. 

In  action  against  a  savings  bank  to  recov- 
er deposit  shown  upon  the  books  of  the  bank 
as  the  property  of  a  third  person,  who  bad 
given  plaintiff's  intestate  his  passbook  and  had 
also  bequeathed  amount  of  deposit  to  intes- 
tate in  bis  will,  the  plaintiff  had  the  burden  of 
proving  a  completed  gift  inter  vivos  as  against 
defendant's  contention  that  the  gift  was  not  in- 
tended to  take  effect  until  third  party's  death. 

2.  Gifts  <s==>4— Elements  of  "valid  gift"  stated. 

To  constitute  a  "valid  gift"  there  must  be 
intention  to  give,  and  the  delivery,  either  ac- 
tually or  symbolically,  of  the  thing  intended 
to  be  given. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift] 
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S.  Gifts  «=949(l)— Must  be  proved  by  explic- 
it evidence  where  not  asserted  until  after 
donor's  death. 
Where  a  gift  Is  not  asserted  antil  after  the 

death  of  the  donor,  every  element  necessary 

to  constitute   the   gift  must  be  sustained  by 

explicit  and  convincing  evidence. 

4.  Wills  <&=>93— Evidence  held  to  prove  trans- 
action testamentary  In  character. 

In  action  against  bank  for  amount  of  sav- 
ings deposit  in  name  of  third  party,  who  had 
given  intestate  his  passbook  and  had  also  be- 
queathed amount  of  deposit  to  intestate  in  his 
will,  but  who  had  not  died  until  after  intes- 
tate's death,  evidence  lieM  to  sustain  finding 
that  the  transaction  was  of  a  testamentary 
character  and  that  the  gift  was  to  take  effect 
only  upon  third  party's  death. 

5.  Gifts  €=>34— Gift  to  take  effect  on  donor's 
death  failed  where  donee  died  before  donor. 

Gift  to  take  effect  on  donor's  death  failed 
on  donee's  death  before  that  of  donor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Starte- 
vant,  Judge. 

Action  by  F.  C.  Castelbiui,  as  executor  of 
the  last  will  of  Benedict  Engler,  deceased, 
against  the  San  Francisco  Savings  &  Loan 
Society.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

F.  J.  Castelbun,  of  San  Francisco,  for  ap- 
pellant. 

Goodfellow,  Eells,  Moore  &  Orrlck,  of  San 
Francisco,  for  respondent. 

TYLER,  P.  J.  This  action  was  brou^t  by 
F.  G.  Castelbun,  as  executor  of  the  last  will 
of  one  Benedict  Engler,  to  recover  from  de- 
fendant the  sum  of  $3,988.82,  tbe  amount  of 
a  savings  bank  deposit  which  appeared,  upon 
the  books  of  defendant  company,  as  being 
the  property  of  one  August  Volpert.  Plain- 
tiff alleges  In  his  complaint  that  Volpert  bad. 
In  the  latter  part  of  April,  1917,  made  a  pa- 
rol gift  of  the  same  by  delivering  to  Engler 
his  passbook  covering  the  account.  The  trial 
court  found  that  Volpert  did  not  transfer 
the  account  or  give  the  money  to  Engler  as 
alleged,  and  rendered  Judgment  In  favor  of 
defendant,  and  plaintiff  appedls. 

It  is  the  claim  of  appellant  that  tbe  evi- 
dence is  contrary  to  and  does  not  support 
the  findings.  It  appears  from  the  testimony 
of  plaintiff  himself  that  Volpert  and  Engler 
lived  together,  and  that  plaintiff  was  present 
at  their  home  at  Colma,  San  Mateo  county, 
during  the  month  of  April,  1917,  and  that  np- 
on  such  occasion  Volpert  stated  to  him  that 
he  had  given  his  passbook  covering  the  funds 
on  deposit  In  respondent's  bank,  to  Engler, 
who  at  that  time  had  possession  thereof.  At 
this  time  plaintiff  suggested  to  Volpert  that 
In  addition  to  the  gift  he  had  better  make 
a  will  in  EIngler's  favor,  and,  upon  Volpert 


gi%'Ing  his  consent  thereto,  pla'ntiff  subse- 
quently prepared  a  will  by  the  terms  of 
which  all  of  Volpert'8  property  was  left  to 
EIngler.  This  will  was  executed  by  Volpert 
on  May  13,  1917.  It  further  appeared  In  evi- 
dence that  on  March  12,  1919,  Engler  died, 
and  that  Volpert  survived  him  about  four 
months.  At  the  time  of  Engler's  death  tbe 
passbook  was  found  among  his  possessions. 
Defendant,  to  disprove  the  claim  of  plaintiff 
that  the  evidence  above  recited  showed  a 
completed  gift  in  prtesentl,  introduced  testi- 
mony to  the  effect  that  on  two  occasions  aft- 
er the  alleged  gift  Volpert  personally  pre- 
sented tbe  passbook  at  respondent  bank  and 
withdrew  money  from  his  account  The 
withdrawals  were  made  on  August  27,  1917, 
and  on  December  28,  1917.  On  each  of  those 
occasions  Volpert  signed  a  receipt  at  the 
bank  made  out  on  a  printed  form,  for  the 
amount  of  money  he  withdrew.  Further  evi- 
dence showed  tiiat  the  banklxxA  was  pre- 
sented to  the  bank  on  July  1, 1917,  and  again 
July  Ij  1918,  and  dividend  entries  were  made 
therein  to  the  credit  of  Volpert,  all  of  which 
acts  occurred  subsequent  to  the  date  of  the 
alleged  gift  Under  these  facts  It  Is  the 
claim  of  respondent  that  the  evidence  does 
not  show  that  there  ever  was  a  completed 
gift  inter  vivos  between  the  parties  for  the 
reason  that  Volpert  never  at  any  time  sur- 
rendered dominion  and  control  over  tbe 
funds  or  provided  the  means  to  Engler  to  ob- 
tain control  of  the  same. 

[1-5]  It  is  further  urged  that  the  evidence 
falls  to  show  that  Engler  ever  accepted  the 
alleged  gift  or  exercised  any  acts  of  owner- 
ship over  the  same,  but,  on  the  contrary,  that 
it  does  show  that  the  entire  transaction  was 
testamentary  in  character  and  that  Engler 
was  to  have  become  possessed  of  the  money 
only  upon  the  death  of  Volpert,  who,  having 
died  first,  tbe  attempted  gift  failed.  Appel- 
lant lays  considerable  stress  on  the  fact  that 
the  passbook  was  found  among  the  effects  of 
Engler  upon  bis  death,  from  which  It  is  ar- 
gued that  a  completed  gift  of  tbe  deposit  la 
strongly  Indicated.  Here  the  burden  of  sus- 
taining the  gift  was  upon  plaintiff.  Sulli- 
van V.  Sbea,  32  Cal.  App.  309,  162  Pac.  925: 
Sprague  v.  Walton,  145  Cal.  234,  78  Pac.  646. 
The  elements  essential  to  constitute  a  valid 
gift  are  an  intention  to  give,  and  tbe  deliv- 
ery, either  actually  or  symbolically,  of  the 
thing  intended  to  be  given.  Humble  v.  Gay, 
168  Cal.  516,  143  Pac.  778.  The  rule  is  also 
established  that,  where  a  gift  is  not  assert- 
ed until  after  the  death  of  the  donor,  every 
element  necessary  to  constitute  the  gift  must 
be  sustained  by  explicit  and  convincing  evi- 
dence. The  first  demand  made  upon  th« 
bank  by  plaintiff  to  transfer  the  funds  was 
in  August,  1919,  a  month  after  the  death  of 
Volpert  and  over  two  years  subsequent  to 
the  time  when  it  is  claimed  tbe  gift 
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made.  It  must  be  conceded  that  Volpert  In- 
tended that  Engler  should  have  the  funds 
after  his  death,  for  his  will  concluslrely  es- 
tablishes such  intention.  This  instrument, 
however,  affords  some  evidence  that  the 
transaction  was  testamentary  In  character. 
The  record  discloses  that  the  deposit  in  Ques- 
tion was  practically  all  the  property  that 
Volpert  possessed,  and  the  will  expressly 
providing,  as  it  does,  for  the  payment  of  ex- 
penses incurred  during  the  last  Illness  of  the 
deceased,  and  also  for  bis  funeral  and  other 
expenses,  conflicts  with  the  idea  that  he  had 
practically  disposed  of  bis  entire  possessions. 
Nor  does  the  fact,  as  claimed,  that  the  pass- 
book was  found  among  E^ngler's  effects, 
strongly  support  appellant's  contention  of  a 
completed  gift  In  praesentl.  The  parties  had 
been  living  together,  and  Volpert  had  left  his 
borne  and  was  taken  to  a  hospital  prior  to 
the  death  of  Edgier,  ahd  the  record  Is  silent 
as  to  what  dispositiob,  if  any,  was  made  for 
the  care  and  custody  of  his  property.  The 
fact  that  Engler  never  in  his  lifetime  made 
claim  upon  the  bank  for  the  funds,  or  a»- 
serted  any  act  of  ownership  over  the  same, 
necessitates  explicit  and  convincing  evidence 
that  every  element  necessary  to  constitute  a 
valid  donation  inter  vivos  existed.  Here  it 
Is  shown  that  Volpert,  after  the  transaction, 
himself  exercised  acts  of  dominion  and  con- 
trol over  the  deposit  and  drew  against  the 
same.  The  evidence  in  the  case  is  limited, 
but  the  question  of  intent  here  involved  was 
one  of  tact  to  be  determined,  like  other  ques- 
tions of  fact,  by  the  trial  court  upon  all  the 
evidence.  Under  the  circumstances  of  the 
case,  we  are  of  the  opinion  that  the  evidence 
sustains  the  finding  that  the  entire  transac- 
tion between  the  parties  was  of  a  testamen- 
tary character,  and  that  Engler  was  to  have 
become  possessed  of  the  funds  only  upon  the 
death  of  Voliiert  In  view  of  the  fact  that 
Engler  predeceased  Volpert,  transfer  of  the 
funds  to  Engler  failed. 

For  the  reasons  given,  the  Judgmmt  Is  af- 
firmed. 

We    concur:     BICHARDS,    J.;     KERRI- 
GAN, J. 


(66  Cal.  App.  280) 

MAHAN  et  al.  v. 


MILLAR  at  al. 


SAME  V.  CALIFORNIA  OIL  DEVELOP- 
MENT SYNDICATE  et  al.     (Civ.  3575.) 

(District  Court  of  Appeal,  Second  District, 
Division   2.     California.     Jan.    26,    1922.) 

I.  Appeal  and  error  €==>840 (4)— Whether  or 
not  cross-oomplaint  proper  may  be  'raised  by 
demurrer.  It  will  be  reviewed  on  appeal  when 
fully  argued. 

Whether  or  not  the  question  of  whether  a 
cross-complaint  is  proper  in  a  given  case  may 


MILLAR  67 

P.) 

be  presented  by  a  demurrer  to  it,  such  ques- 
tion will  be  considered  on  appeal,  where  coun- 
sel consider  that  the  point  is  properly  raised 
and  have  argned  it  folly  under  Code  Civ.  Proc. 
{  442. 

2.  Pleadlna  «=s>l47— When  croM-complaInt  Is 
permissible. 

A  cross-complaint  is  permissible  in  an  ac- 
tion only  when  a  defendant  seeks  affirmative 
relief  against  any  party  relating  to  or  de- 
pending upon  the  contract  or  transaction  upon 
which  the  action  is  brought,  or  alTecting  the 
property  to  which  the  action  relates,  under 
Code  Civ.  Proc.  {  442. 

3.  Pleading  ®=s  1 47  — Cross-complaint  Is  not 
permissible  which  affects  property  not  within 
scope  of  action. 

A  cross -complaint  is  not  permissible,  under 
Code  Civ.  Proc.  J  442,  which  seeks  affirmative 
relief  concerning  a  single  and  indivisible  parcel 
of  land  which  includes  within  its  boundaries  a 
lesser  tract,  which  lesser  tract  is  the  subject 
of  the  action. 

4.  Quietino  title  ^=>39  —  Cross-complaint  in 
suit  to  quiet  title  held  not  to  show  proper 
ease  therefor. 

In  action  to  quiet  title,  a  cross-complaint 
concerning  a  trust  in  adjoining  land,  alleged  to 
include  the  tract  in  question,  was  not  permis- 
sible, where  the  unity  was  to  be  established 
only  through  a  reformation  of  an  instrument, 
without  an  attempt  to  show  either  fraud,  mis- 
take, or  undue  influence,  under  Code  Civ. 
Proc.  8  442. 

5.  Reformation  of  Instruments  «=>I6— Not 
possible  without  showing  of  fraud,  mistake, 
or  undue  Influence. 

Reformation  of  an  instrument  is  not  pos- 
sible without  some  showing  of  fraud,  mistake, 
or  undue  influence. 


6.  Evidence  €=>419(l  I)  — An  understanding 
which  could  only  find  place  as  part  of  cove- 
nants of  agreement  not  to  be  shown  by  parol. 

An  understanding  between  the  parties 
sought  to  be  injected  into  a  writing  which  could 
find  place  there  only  among  and  as  part  of  the 
covenants  of  the  agreement  could  not  be  shown 
by  parol  in  that  it  was  "consideration." 

7.  Appeal  and  error  <3=3840(4)  —  Whether 
cross-oomplaint  could  be  treated  as  answer 
not  considered. 

On  appeal  in  action  to  quiet  title,  where 
cross-complaint  was  filed  and  demurrers  to  it 
sustained  and  judgments  were  entered  in  favor 
of  plaintiff  and  cross-defendant,  and  trial  was 
had  upon  the  Issues  formed  by  the  complaint 
and  an  answer  setting  up  the  same  matter  as 
the  cross-complaint  by  reference,  and  assaults 
were  not  made  upon  the  judgments,  except  up- 
on the  ground  that  demurrers  to  the  amended 
cross-compiaint  were  improperly  sustained,  ap- 
pellate court  would  not  consider  the  question 
whether  the  cross-complaint  could  be  treated 
as  an  answer. 

Appeal    from     Superior    Court,    Ventura 
County;  Merle  J.  Rogers,  Judge. 
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Actions  by  William  S.  Mahan  and  another 
against  J.  D.  MUlar  and  the  California  Oil 
Development  Syndicate,  respectively.  In 
v«'hlch  the  respective  defendants  filed  cross- 
complaints  and  brought  In  the  Title  Insur- 
ance &  Trust  Company  as  a  cross-defend- 
ant. From  adverse  Judgments,  the  defend- 
ants appeal.    A£Brmed. 

L.  B.  Stanton,  of  Los  Angeles,  for  ai^iel- 
lants. 

Robert  it.  ClarkOi  of  Los  Angeles,  for  re- 
spondents Mahan. 

Erie  M.  Leaf  and  Otis  H.  Castle,  both  of 
Los  Angeles,  and  C.  Elvon  Mustek,  of  Pasa- 
dena, for  respondent  Title  Insurance  &  Trust 
Co. 

WORKS,  3.  The  Mahans  commenced  an 
ordinary  action  to  quiet  title  against  Millar, 
the  real  property  described  in  the  complaint 
l>eing  a  certain  parcel  of  land  vvblch  we 
shall  designate  as  tract  X,  consisting  of  360 
acres.  It  appearing  that  California  Oil  De- 
velopment Syndicate,  hereinafter  called  the 
syndicate,  had  acquired  the  interest  of  Millar 
in  tract  X,  the  Mahans  thrai  commenced  an 
action  to  quiet  title  to  that  tract  against  the 
corporation  named.  Millar  filed  an  answer 
in  the  first  action  denying  certain  allega- 
tions of  the  complaint,  and  he  also,  together 
with  the  syndicate,  filed  a  cross-complaint 
against  the  Mahans,  by  which  pleading  Title 
Insurance  &  Trust  Company,  which  we  shall 
below  refer  to  as  the  trust  company,  was 
brought  in  as  a  cross-defendant  It  was  then 
stipulated  that  the  two  actions  might  be 
consolidated  for  trial,  an  order  being  enter- 
ed accordingly.  It  was  also  stipulated  that 
the  answer  and  cross-complaint  filed  by  Mill- 
ar in  the  suit  against  him  might  stand  as 
an  answer  and  cross-complaint  in  the  suit 
against  the  syndicate.  The  cros»<»mplaint 
was  later  supplanted  by  an  amended  cross- 
complaint.  This  pleading  was  demurred  to 
by  the  Mahans  on  the  ground  that  it  "does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action"  and  by  the  trust  company  on  the 
ground  that  it  "does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  by  way 
of  cross-complaint"  The  trial  court  sustain- 
ed these  demurrers  without  leave  to  amend 
and  upon  that  ruling  rendered  Judgment  In 
favor  of  the  trust  company.  The  consolidat- 
ed causes  were  then  heard  upon  the  Issues 
presented  by  the  two  complaints  and  the 
answer  which  was  Interposed  as  to  one  com- 
plaint, and  which  was  stipulated  to  stand 
as  to  the  other.  Judgment  was  thereupon 
rendered  in  favor  of  the  Mahans,  plaintiffs 
in  each  action.  Millar  and  the  syndicate  ap- 
peal from  that  Judgment  as  well  as  from 
the  Judgment  in  favor  of  the  trust  company. 

[1]  The  only  point  presented  by  the  ap- 
peals is  as  to  the  correctness  of  the  ruling 
of  the  trial  court  in  sustaining  the  demurrers 


to  the  amended  cross-complaint  In  argulog 
that  question  counsel  not  only  present  ob- 
jections designed  to  demonstrate  the  failure 
of  the  amended  cross-complaint  to  state  a 
cause  of  action,  but  they  argue  the  question 
whether  that  pleading  shows  a  proper  case 
for  cross-complaint  under  the  Code  of  Civil 
Procedure,  section  442,  a  question  which  in- 
volves a  consideration  of  matters  other  than 
those  appearing  on  the  face  of  the  amended 
cross-complaint;  that  is  to  say.  It  involves 
a  comparison  of  the  allegations  of  the  cross- 
pleading  with  those  of  the  two  complaints. 
Without  conceding  that  the  question  whether 
a  cross-cumplalnt  is  proper  in  a  given  case 
may  be  presented  by  a  demurrer  to  it  we 
have  determined  to  pass  upon  that  question 
in  the  present  instance  for  several  reasons. 
In  the  first  place,  counsel  evidently  consider 
that  the  point  is  properly  raised,  and  have 
argued  it  fully.  In  this  connection  it  Is  to 
be  noted  that  the  demurrer  of  the  Trust  Com- 
pany is  so  framed  as  to  attempt  to  present 
the  question.  Next  the  point  is  basic  to  the 
rights  of  the  parties  and,  logically,  should 
be  settled  before  a  resort  is  had  to  the  ques- 
tion whether  the  amended  cross-complaint 
states  facts  sufficient  to  constitute  a  cause 
of  action.  Then,  also,  the  Supreme  Court 
has  many  times  considered  the  point  upon 
demarrer,  doubtless  for  reasons  such  as  those 
we  have  Just  mentioned,  for  in  none  of  the 
cases  was  it  argued  whether  the  question 
was  proper  or  Improper  to  be  considered  In 
that  manner.  See  Demartln  v.  Albert,  68 
Oal.  277,  9  Pac.  157;  Winter  v.  McMlUan, 
87  Cal.  256,  25  Pa&  407,  22  Am.  St  Rep.  243; 
Clark  V.  Taylor,  91  Cal.  552,  27  Pac.  860;  Stt- 
ver  Creek  &  Panoche  L.,  &  W.  Co.  v.  Hayes, 
113  Cal.  142,  45  Pac.  191;  Qoodell  v.  Verdu- 
go  Canyon  Water  Co.,  188  Cal.  308,  71  Pac. 
354;  Earl  v.  Times-Mirror  Co.  (Cal.)  196 
Pac.  57. 

We  take  up,  then,  the  question  whether 
the  amended  cross-complaiut  was  proper  un- 
der the  law  providing  for  the  filing  of  plead- 
ings of  that  nature.  We  have  already  ob- 
served that  the  two  pleadings  filed  by  the 
Mahans  were  ordinary  uomplaiuts  to  quiet 
title,  and  that  the  real  property  described  in 
them  was  a  parcel  which  we  have  designat- 
ed as  tract  X.  The  amended  cross-complaint 
alleges  that  the  Mahans  and  Millar  had  en- 
tered into  a  contract  whereby  the  former 
had  employed  and  agreed  to  employ  the  lat- 
ter to  sell  certain  real  property  consisting 
of  160  acres,  a  description  of  which  is  in- 
serted in  the  pleading  and  which  we  shaU 
hereafter  refer  to  as  tract  ABC.  Tracts  X 
and  ABC  are  contiguous  to  each  other.  The 
amended  cross-complaint  further  alleges  that 
the  contract  whereby  Millar  was  employed 
to  sell  tract  ABC  was  merged  into  a  decla- 
ration of  trust  executed  to  the  trust  compa- 
ny.   A  copy  of  this  Instrument  which  was 
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signed  by  the  ayndlcate  and  the  Mahans,  is 
attached  to  the  amended  cross-complaint  as 
an  exhibit  Its  legal  effect  is,  however,  stat- 
ed In  that  pleading  as  foQows,  as  shortened 
by  ellipsis: 

"That  in  said  declaration  of  trust  it  is  pro- 
Tided     •     •     *     that  said  trust  company  held 

•  •  •  said  real  property  in  trust  for  the  fol- 
lowing nses:  To  secure  the  payment  to  [the 
Mahans]  ot  the  sum  of  $24,000  with  interest; 

•  •  •  to  sell  and  convey  to  purchasers  in- 
vestment units,  hereinafter  described;  •  •  • 
to  convey  to  the  syndicate  an  undivided  one- 
eighth  interest  in  the  community  oil  properties, 
hereinafter  described  in  each  tract,  after  the 
investment  units  were  sold;  •  ♦  •  to  dis- 
tribute the  proceeds  of  the  sale  of  investment 
units,    the    first    one-third    to    the    syndicate, 

•  •  •  the  second  one-third  to  [the  Mahans] 
upon  said  sum  of  $24,000  and  payment  for  the 
services  of  said  trust  company;  •  •  •  and 
the  third  one-third  to  the  accumulation  of  a 
fund  for  the  development  of  petroleum  in  said 
property;  upon  failure  to  make  payment  to 
[the  Mahans]  out  of  the  proceeds  of  such  sales 
within  [a  certain  period]  upon  demand  of  [the 
Mahans]     and     after     pablication     of    notice 

•  •  •  to  sell  said  real  property  •  •  •  to 
the  highest  bidder.    •    •    ♦" 

Leaving  for  a  moment  the  tenm  ot  the 
declaration  of  trust,  the  amended  cross-com- 
plaint then  alleges  that  400  out  of  432  lota 
in  each  tract  of  20  acres  of  the  entire  [tract 
ABC]  are  called  "Investment  nnits"  and  are 
the  sole  lots  therein  to  be  oBfered  for  sale; 
and  that  the  remaining  32  lots  are  entitled 
"Comraunlty  Oil  Properties,"  upon  which  the 
exploitation  of  said  lands  for  x)etroIenm  was 
and  Is  to  be  made  as  specified  In  the  decla- 
ration of  trust.  Again,  taking  up  the  provi- 
sions of  the  declaration  of  trust,  the  amend- 
ed cross-complaint  avers  that — 

It    is    "provided    therein    that    all    deeds, 

•  •  •  and  other  instruments  affecting  said 
property  ♦  •  •  shall  be  executed  by  said 
trust  company,  •  •  •  that  the  syndicate  is 
appointed  agent  of  the  trustee  in  malcini;  the 
sale  of  the  property  aforesaid,  to  generally  as- 
sume the  care  and  custody  thereof  and  said 
syndicate  was  thereby  by  [the  Mahans]  ap- 
pointed their  agent  for  the  sale  and  Improve- 
ment of  said  property  and  institute  a  selling 
campaign.  •  •  •  That  said  syndicate  was 
instructed  to  divide  said  real  property  into 
tracts  of  20  acres  each  and  subdivide  and  sell 
in  each  of  said  tracts  400  of  the  432  lots  into 
which  each  tract  was  and  was  to  be  divided." 

The  amended  cross-complaint  next  alleges 
that  on  the  day  preceding  the  execution  of 
the  declaration  of  trust  the  Mahans  and  Mill- 
ar, "acting  for  and  on  behalf  of  said  syndi- 
cate," entered  Into  a  certain  agreement,  copy 
of  which  Is  attached  to  the  pleading  as  an 
exhibit  That  agreement  we  shall  hereafter 
refer  to  as -Exhibit  B.  It  is  alleged  In  the 
amended  cross-complalnt  that — 

"Under  and  by"  Exhibit  B  the  Mahans  agreed 
to  sell  and  convey  tract  X  "which  is  the  same 
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real  property  described  in  the  complaint  of 
[the  Mahans]  herein  for  the  purchase  price 
of  $90,000,  one-fourth  of  which  said  sum  was 
*  *  *  to  be  paid  on-  or  before  [a  certain 
date]  with  interest;  •  •  *  that  [Exhibit  B] 
should  not  become  effective  unless  the  sum  of 
$10,000  •  •  *  should  have  been  paid  on  or 
before  [a  certain  date]  to  [the  Mahans]  upon 
the  purchase  price  of  tract  ABC  which  was 
and  is  the  subject  of  said  declaration  of  trust." 

It  Is  alleged  in  the  amended  cross-com- 
plaint that — 

At  the  time  of  the  execution  of  Exhibit  B  it 
was  known  and  understood  by  the  parties  to  it 
that  Millar  executed  it  on  behalf  ot  the  syndi- 
cate; that  the  consideration  for  its  execution 
"flowing  to  (the  Mahans]  which  is  expressed 
in  said  contract  as  'other  good  and  valuable 
consideration'  is  and  was  the  performance"  by 
the  syndicate  in  the  sale  of  tract  ABC;  that  the 
consideration  for  the  execution  of  Exhibit  B 
flowing  to  Millar  and  the  syndicate  was  "the 
opportunity  thereby  given  for  the  development 
of  the  lands  adjacent  to"  tract  ABC  "by  means 
thereof  ^and  the  efficacious  use  of  the  advertis- 
ing campaign  to  be  undertaken  in  the  sale  of" 
tract  ABC  upon  tract  X;  "that  immediately 
consequent  upon  the  completion  of  sales  of  the 
lands  described  in  said  declaration  ot  trust 
(tract  ABC]  and  development  of  the  proper- 
ties therein  that  said  lands  [tract  X]  describ- 
ed in  said  contract  [Exhibit  B]  should  be  made 
the  subject  with  said  trust  company  of  a  trust 
identical  with  that  hereinabove  described;  that 
one  of  the  considerations  for  the  undertaking 
of  the  duties  and  obligations  imposed  upon  said 
syndicate  under  said  declaration  of  trust  was 
the  contract  [Exhibit  B];  that  said  declara- 
tion of  trust  and  said  contract  [Exhibit  B] 
were  in  truth  and  in  fact  but  parts  ot  one  and 
the  same  transaction  and  interwoven;  that 
said  real  property  [tract  X]  described  in  said 
exhibit  B  lies  adjacent  to  and  upon  each  side 
of  the  real  property  [tract  ABC]  described  in 
said  declaration  of  trust  and  that  the  whole 
thereof  was  and  is  understood  and  intended  by 
each  and  all  of  the  parties  hereto  [sic]  to 
make  up  and  comprise  one  general  plan  for  the 
development  of  the  lands  of  [the  Mahans]  for 
the  mutual  interest  and  profit  of  all  of  the  par- 
ties hereto;  and  that  all  of  said  real  property 
[tract  X]  described  in  said  Exhibit  B  was  and 
is  susceptible  of  development  and  sale  under 
the  plan  and  for  the  purposes  as  set  forth  in 
said  declaration  of  trust";  •  •  •  that  It 
was  understood  and  agreed  by  the  parties  that 
the  clause  in  Exhibit  B  "involving"  the  pay- 
ment of  $10,000.00  "was  faiserted  •  ♦  ♦ 
solely  and  only  to  put  a  premium  upon  and  per- 
mit an  admeasurement  of  the  practical  suc- 
cess of  the  plan  of  development  of  said  lands, 
and  that  said  sura  •  •  «  was  to  be  derived 
solely  and  only  from  the  sales  of  lots  in  said 
lands  [tract  ABC]  described  in  said  deed  to 
said  trust  company." 

We  have  not  found  It  necessary  to  repeat 
all  the  allegations  of  the  amended  cross-com- 
plalnt, which  is  very  lengthy.  Being  less 
spedflc  as  to  the  remainder  of  the  pleading. 
We  state  that  there  are  set  forth  In  it  the 
fact  that  the  Mahans  and  the  trust  compa- 
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ny  wrongfully  refused  to  perform  their  obli- 
gations under  the  declaration  of  trust,  and 
that  thereby  Millar  and  the  syndicate  were 
prevented  from  performing  certain  covenants 
by  them  agreed  to  be  performed  under  the 
trust  arrangement  We  do  not  set  forth 
these  allegations  in  detail  for  the  reason 
that  we  shall  assume,  as  a  basis  for  the  dls-, 
cussion  which  Is  to  follow,  that  the  refusal 
of  the  Mahans  and  the  trust  company  to 
carry  out  the  trust  arrangement  was  wrong- 
ful, and  that  It  operated  to  prevent  Millar 
and  the  syndicate  from  performing  all  the 
obligations  resting  upon  them  under  the  dec- 
laration of  trust.  We  malce  these  assump- 
tions, not  because  we  are  satisfied  with  the 
sufficiency  of  the  allegations  of  the  amended 
cross-complaint  on  the  subjects  to  which  they 
relate,  but  merely  for  the  salse  of  the  argu- 
ment of  the  question  before  us.  The  amend- 
ed cross-complaint  also  alleges  that — 

Millar  and  the  syndicate  have  expended  cer- 
tain considerable  and  specified  sums  "in  the 
survey  and  subdivision  of  said  landl^  in  the 
preparation  of  advertising  matter,  in  the  em- 
ployment of  agents,  traveling  expenses,  and 
■other  expenses  incident  to  the  proper  presen- 
tation of  the  advantages  of  said  investment 
plan  in  the  development  of  said  lands  before  the 
public  and  in  the  employment  of  experts  in 
petroleum  development  and  preparation  for  the 
development  of  said  lands." 

The  italics  are  ours,  and  they  are  employed 
for  the  purpose  of  indicating  that  it  is  not 
shown  by  the  pleading  whai  lands  the  expendi- 
tures were  made  upon  or  in  connection  with. 

It  may  be  assumed,  however,  that  the  out- 
lay concerned  either  tract  X,  or  tract  ABC, 
or  the  entire  body  of  land  composed  of  both 
tracts,  as  shall  appear  most  advantageous 
to  the  contentions  of  Millar  and  the  syndi- 
cate. We  are  now  brought  to  the  prayer  of 
the  amended  cross^complalnt  It  is,  in  ef- 
fect: 

That  the  Mahans  talce  nothing  fay  their  ac- 
tion; that  they  be  required  to  execute  to  the 
trust  company,  or  to  a  trustee  to  be  designated 
by  the  court,  deeds  to  "the  whole  of  the  real 
property  hereinabove  described  to  be  admin- 
istered upon  under  the  order  of  this  court  and 
in  accordance  with  the  terms  and  provisions  of 
the  trust  agreement  hereinabove  described"; 
that  an  accounting  be  had  of  the  rent,  income, 
and  profits  of  "said  real  property"  from  the 
date  of  Exhibit  B  to  the  date  of  decree,  and 
"that  the  same,  if  found  to  be  received  by  [the 
Mahans],  be  made  applicable  to  the  payment  o! 
the  sum  and  sums  to  be  received  by  [the  Ma- 
hans] under  said  contracts";  that  the  declara- 
tion of  trust  be  reformed  in  the  following  par- 
ticulars: (1)  That  the  time  for  the  perform- 
ance of  the  covenants  of  Millar  and  the  syndi- 
cate be  extended;  (2)  that  the  real  property 
tract  X  "be  expressly  made  subject  to  the  pro- 
visions of  said  declaration  of  trust  and  to  sub- 
division and  sale  thereunder";  and,  (3)  that 
the  declaration  of  trust  and  Exhibit  B  *'be 
reformed  in  such  other  way  or  ways  as  the 
evidence  in  this  cause  and  the  rights  of  the 


parties  hereto  upon  the  trial  hereof  may  seem 
to  require  in  justice  and  equity";  that  in  case 
no  specific  performance  is  decreed  the  court 
award  to  Miliar  and  the  syndicate  damages 
in  the  sum  of  $253,040,  that  all  other  reUef 
be  granted  which  is  meet  and  aggreeable  to 
equity. 

Before  we  undertake  a  discussion  of  the 
question  with  which  we  are  confronted,  l«t 
us  recapitulate  the  situation:  (1)  The  com- 
plaints to  quiet  title  relate  only  to  tract 
X;    (2)  Exhibit  B  relates  only  to  tract  X; 

(3)  the  declaration  of  trust  relates  only  to 
tract  ABC,  the  two  tracts  being  contiguous; 

(4)  the  theory  of  Millar  and  the  syudicato 
is  tlmt  the  two  tracts  are  to  be  considered 
as  one  and  Indivisible,  because  of  an  under- 
standing that  tract  X  was  to  be  brought 
within  the  operation  of  the  declaration  of 
trust  along  with  tract  ABO;  (5)  accordingly, 
among  other  thinj^s.  It  is  prayed  that  the  dec- 
laration of  trust  be  reformed  to  Include  tract 
X  within  Its  terms,  thus  making  the  two 
tracts  one  and  indivisible;  (6)  it  is  also  pray- 
ed, in  effect,  that  the  provisions  of  the  dec- 
laration of  trust  be  specifically  enforced,  aft- 
er reformation  in  such  manner  as  to  make 
the  two  tracts  one. 

[2,3]  A  cross-compIalnt  is  permissible  in 
an  action  only  when  a  defendant  seeks  af- 
firmative relief  against  any  party:  (1)  Re- 
lating to  or  deitendlng  upon  the  contract  or 
transaction  upon  which  the  action  is  brought; 
or  (2)  affecting  the  property  to  which  the 
action  relates.  Code  Civ.  Proc.  {  442.  It 
is  at  once  evident  that  the  present  case  does 
not  fall  within  the  first  requisite  of  the  sec- 
tion, for  it  is  plain  that  the  ootnplaiuts  to 
quiet  title  were  based  upon  neither  a  contract 
nor  a  transaction.  Those  complaints  did, 
however,  relate  to  property.  Does  the  case, 
then,  come  within  the  second  requirement  of 
the  section?  No  authority  is  cited  in  any 
of  the  briefs  which  exactly  fits  the  question 
thus  presented,  but  two  which  are  relied  on 
by  respondents  cast  some  light  on  tiie  sub- 
ject (Bulwer  Con.  Min.  Co.  v.  Standard  Con. 
Min.  Co.,  83  CaL  589,  23  Pac.  1102;  Andreson 
Co.  V.  Regenold,  106  Cal.  44,  134  Pac  009); 
although  the  rule  announced  by  them  would 
appear  to  be  obvious.  They  were  both  ac- 
tions to  quiet  title,  and  they  are  to  the  ef- 
fect that  matter  in  a  cro.ss-complaint  refer- 
ring to  parcels  of  land  other  than  those  de- 
scril)ed  in  the  complaint  may  be  stricken  on 
motion.  There  is  at  least  one  other  opinion 
in  the  reports  to  the  same  general  effect 
(McFarland  v.  Matthal,  7  Cal.  App.  599,  95 
Pac.  179);  the  question  there,  however,  hav- 
ing been  considered  on  demurrer  and  not 
on  motion  to  strike.  We  may  remark,  par- 
enthetically, that  this  case  might  iiave  been 
included  in  the  list  of  decisions  first  set  forth 
in  this  opinion  but  for  the  fact  that  the  cases 
intended  to  be  cited  tliere  were  limited  to 
those  passed  on  by  the  Supreme  Oourt.    In 
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the  present  case  there  could  be  no  success- 
ful motion  to  strike  matters  in  appellants' 
pleading  referring  to  tract  ABC.  That  Is 
manifest  The  amended  cross-complaint,  as 
we  have  already  observed,  In  theory  fastens 
that  tract  to  tract  X  so  securely  that,  perforce, 
the  pleading  can  only  be  viewed  as  con- 
templating a  single  parcel  of  land  which  may 
be  termed  tract  ABCX.  That  entire  tract, 
under  the  averments  made  by  appellants  is 
in  theory  the  sole  and  Indivisible  object  of 
the  trust  reposed  in  the  trust  company,  and, 
under  those  averments,  the  trust  cannot  be 
administered  upon  any  part  of  tract  ABCX 
to  the  exclusion  of  any  other  part — no  more 
upon  tract  ABC  alone  than  upon  tract  X 
alone.  The  amended  cross-complaint  must  be 
upheld  as  a  pleading  seeking  to  enforce 
rights  concerning  tract  ABCX  in  its  entirety, 
or  it  Is  not  to  be  upheld  at  alL  We  cannot 
believe  that  the  Legislature,  In  enacting  sec- 
tion 442  Intended  that  the  right  to  file  a 
cross-compIalnt  should  extend  so  far.  It  can- 
not be  that  in  a  legal  sense,  speaking  in  the 
terms  of  the  section,  a  cross-complaint  af- 
fectf  the  property  to  which  an  action  relates 
when  it  seeks  aflSrmatlve  relief  concerning  a 
single  and  indivisible  parcel  of  land  which 
includes  within  its  boundaries  a  lesser  tract, 
which  lesser  tract  Is  the  subject  of  the  action 
as  shown  by  the  allegations  of  the  complaint. 
So  we  construe  the  enactment 

[4-6]  Under  suggestion  of  the  foregoing  ar- 
gument there  arises  another  and  more  cer- 
tain and  conclusive  reason  why  the  amended 
cross-complaint  does  not  show  a  proper  case 
for  a  cross-complaint.  If  we  admit,  without 
deciding,  that  it  states  a  case  as  to  tract 
ABC,  the  pleading  being  thus  rendered  im- 
pregnable against  attack  under  a  general  de- 
murrer, we  are  met  vrith  an  ei)tlrely  different 
situation  as  to  tract  X.  While,  as  we  have 
already  observed,  the  theory  of  the  entire 
amended  cross-complaint  is  that  tract  ABC 
and  tract  X  compose  a  single  and  Indivisible 
tract  ABCX,  the  allegation  by  which  it  is  in- 
tended to  show  that  they  are  one  Is  utterly 
insuffldcnt  Their  unity  is  to  be  established 
only  through  a  reformation  of  Exhibit  B  and 
of  the  declaration  of  trust  in  such  manner 
as  to  bring  tract  X  within  the  provisions  of 
the  latter,  the  express  terms  of  the  instru- 
ment Including  only  tract  ABC.  The  right 
to  reformation  is  claimed  only  upon  the 
ground  that  one  of  the  considerations  flowing 
to  Millar  and  the  syndicate  for  the  execution 
of  Exhibit  B  was  "that  immediately  conse- 
qnent  upon  the  completion  of  sales  of  lands 
described  in  said  declaration  of  trust  [tract 
ABC]  and  development  of  the  properties 
therein  that  said  lands  [tract  X]  described  in 
said  contract  [Exhibit  B]  should  be  made  the 
subject  with  said  trust  company  of  a  trust 
Identical  with  that  hereinabove  described," 
and  It  is  also  alleged — 
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"That  said  real  <  property  [tract  X]  describ- 
ed in  said  Exliibit  B  lies  adjacent  to  and  upon 
each  Bide  of  the  real  property  [tract  ABC]  de- 
scribed in  said  declaration  of  trust  aqd  that  the 
wliole  thereof  tvas,  and  is  understood  and  in' 
tended  by  each  and  all  of  the  parties  heretc 
[sic]  to  make  up  and  comprise  one  general 
plan  for  the  development  of  the  land  of  [the 
Mahans]  for  the  mutual  interest  and  profit 
of  all  the  parties  hereto." 

That  is  all — simply  that  and  nothing  more 
There  is  no  attempt  to  show  that  the  so-call- 
ed "consideration"  was  omitted  from  Exhibit 
B  through  either  fraud,  mistake,  or  undue 
influence,  and  the  reformation  of  an  instru- 
ment is  of  course  not  possible  without  some 
showing  of  that  nature.  We  wonder  wheth- 
er appellants,  in  pleading  this  missing  link 
as  a  part  of  the  "consideration"  for  Exhib- 
it B,  did  so  in  reliance  upon  the  rule  that 
the  statement  of  consideration  in  a  written 
instrnment  is  not  conclusive  upon  the  par- 
ties, and  that  such  a  statement  may  be  va- 
ried by  parol  proof  of  the  true  consideration. 
If  such  was  their  object  the  effort  does  not 
reach  the  mark.  The  understanding  between 
the  parties,  sought  now  to  be  injected  into 
Exhibit  B,  could  find  place  there  only  among 
and  as  part  of  the  covenants  of  the  agree- 
ment It  could  not  be  .consideration  within 
the  meaning  of  the  rule  we  have  stated.  It 
thus  appears  that  ai^ellants  have  failed  to 
bring  tract  X  within  the  range  of  the  relief 
asked  by  their  pleading,  and,  as  that  tract 
is  the  only  property  described  In  the  com- 
plaints to  quiet  title,  it  is  manifest  that  on 
this  ground  there  is  a  failure  to  show  a  prop- 
er case  for  a  cross-complaint 

[7]  In  discus^ng  these  questions  we  are 
not  unmindful  of  the  rule  of  law  to  the  ef- 
fect that  a  pleading  may  be  treated  as  an  an- 
swer even  though  its  framer  has  called  it  a 
cross-complaint  Granting  that  the  allega- 
tions of  the  amended  cross-complaint  here 
as  to  Exhibit  B  might  amount  to  proper  de- 
fensive matter  under  other  conditions,  we 
are  forbidden  upon  several  considerations  so 
to  regard  them  in  their  present  setting.  In 
the  first  place,  although  the  circumstance  is 
not  altogether  controlling,  the  parties  in 
their  briefs  treat  the  pleading  as  a  cross- 
complaint  and  as  nothing  else.  Next,  how- 
ever, and  more  to  the  point  they  seeni,  so 
far  as  the  record  discloses,  never  to  have 
aided  the  trial  court  to  a  view  of  It  as  any- 
thing but  a  cross-complaint.  Then,  it  will 
be  remembered  that  no  assault  whatever  is 
made  upon  the  two  Judgments  except  upon 
the  ground  that  demurrers  to  the  amended 
cross-complaint  were  Improperly  sustained. 
A  trial  was  had  upon  the  issues  formed  by 
the  complaints  and  the  answer  interposed  to 
them,  but  no  record  Is  brought  up  disclosing 
what  the  evidence  was  on  the  trial.  This 
latter  clrcumstnnce  is  of  particular  moment 
In  view  of  allegations  of  the  answer  to  which 
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we  have  not  yet  drawn  attrition.  One  of 
the  paragraphs  of  that  pleaalng  Is  to  the 
effect  that  the  defendant  "admits  that  plain- 
tiffs are  the  owners  of  all  that  certain  real 
property  particularly  described  In  paragraph 
1  of  the  complaint  of  plaintiffs,  subject,  how- 
eyer,  to  the  rights  and  to  the  title  and  inter- 
est of  this  defendant  and  of  others  In  Inter- 
est with  him  as  more  particularly  set  forth 
in  the  cross-complaint  filed  contemporaneous- 
ly herewith,  to  which  said  cross-complaint 
reference  Is  hereby  made  for  all  particulars 
of  said  claims  and  interests  and  to  the  par- 
ticular estate  in  said  real  property  as  there- 
in stated  and  aUeged."  Strictly  speaking, 
this  was  of  course  no  proper  way  to  plead  by 
way  of  answer  such  defensive  matter,  if  any, 
as  may  be  included  in  the  allegations  of  the 
amended  cross-complaint  Still,  If  no  objec- 
tion were  made  by  the  opposing  parties,  the 
court  might  have  regarded  the  averment  as 
an  adoption  or  importation  of  the  allegations 
of  the  cross-pleading,  and  might  have  heard 
evidence  in  support  of  them.  Perhaps  It  did. 
Certainly,  no  attempt  whatever  is  made  by 
appellants  to  show  by  the  production  of  a 
record  here  that  they  did  not  have  an  oppor- 
tunity to  present  at  the  trial  all  evidence  In 
their  possession  which  by  any  possibility 
could  have  amounted  to  a  drfense.  In  short, 
we  are  given  the  opportunity  to  pass  upon 
no  question  except  the  one  that  demurrers 
to  a  cn)s»-c&nuplaint  were  improperly  sus- 
tained. Having  resolved  that  question,  there 
appears  to  be  no  other  office  that  wejnay 
perform.  These  remarks  are  based  upon  the 
Idea  that  matters  alleged  in  the  amended 
cross-complaint  mav  state  a  defensa  We 
have  not  determined  whether  they  do  state 
one.  For  the  reasons  Just  given  that  labor 
would  have  been  one  of  supererogation. 
Both  judgments  are  affirmed. 

We  concur:  FINLATSON,  P.  J.;  CEIAIG,J. 


(66  Cal.  App.  368) 

In  ra  RA8MUSSEN.     (Civ.  4183.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  GaUfomia.    Feb.  8,  1922.) 

1.  Divorce  <»=>269(I0)— Affidavit  in  contempt 
prooeeding  need  only  show  order  for  alimoay 
and  disobedience. 

Under  Code  Civ.  Proc.  i  1200,  anbd.  6,  and 
sections  1211,  1219,  relative  to  contempt,  an 
affidavit  for  an  order  to  show  cause  need  only 
show  the  making  of  an  order  for  payment  of 
alimony  and  the  husband's  refusal  to  make  pay- 
ment as  ordered. 

2.  Divorce  «s»269(M)— Burden  on  husband  In 
eontempt  proceedino  to  show  exouie  for  non- 
payment of  alimony. 

Under  Code  Civ.  Proc.  $  1209,  sabd.  6,  and 
sections   1211,  1219,   relative  to  contempt,   a 


wife,  on  the  hearing  of  contempt  proceedings 
for  nonpayment  pf  alimony,  makes  a  prima  fa- 
de case  by  proving  the  order  for  alimony,  and 
the  hnsband's  refdsal  to  make  payment,  and  the 
burden  is  on  the  husband  to  show  a  legitimate 
excuse,  such  as  that  he  has  become  unabfc, 
since  the  making  of  the  order,'  to  pay  the  ali- 
mony. 

3.  DNoree  «=3269(I4)— HnsMuidcommtttedfor 
eontempt  entitled  to  show  Inability  to  com- 
ply with  order. 
A  husband,  committed  for  contempt  in  fail- 
ing to  pay  alimony,  is  afforded  an  opportunit? 
to  prove  his  inability  to  comply  with  the  or- 
der, by  Code  Civ.  Proc  |  1143,  relative  to  the 
discharge  of  peisons  imprisoned  on  civil  pro- 
cess. 

Original  application  by  Aage  Basmussen 
for  a  writ  of  review  to  review  an  order  ad- 
Judging  him  guilty  of  contempt  Judgment 
affirmed. 

James  F.  Brennan,  of  San  Francisco,  for 
petitioner. 

LANGDON,  P.  J.  This  matter  comes  bo- 
fore  us  on  a  writ  of  review.  The  petition 
filed  herein,  wblch.it  is  stipulated  shall  be 
considered  as  a  return  to  the  writ,  shows 
that  In  a  divorce  proceeding,  duly  and  reg- 
ularly pending  before,  the  superior  court  of 
this  city  and  county,  a  decree  of  divorce  was 
fully  entered  on  December  7,  1921,  granting 
to  Nellie  Basmus.sen  a  decree  of  divorce  from 
petitioner,  and  awarding  to  said  Nellie  Bas- 
mussen $6,000  of  the  community  property  of 
the  xwrties.  Said  decree  also  recites  the 
fact  that  commimity  property  of  the  parties, 
out  of  which  the  $5,000  was  to  be  paid,  waa 
In  the  possession  and  under  the  control  of 
the  defendant,  Aage  Basmussen. 

Later,  on  December  15,  1921,  Nellie  Bas- 
mussen duly  and  regularly  filed  in  said  court 
an  affidavit  for  an  order  citing  the  said  Aage 
Basmussen  to  show  cause  why  he  should  not 
be  punished  <or  contempt  because  of  his  re- 
fusal to  obey  the  said  order  and  decree  of 
said  court.  Said  affidavit  recites  the  order 
and  Judgment  previously  made  in  the  divorce 
action  and  the  provision  therein  contained 
for  the  payment  to  Nellie  Basmussen  of  $5,- 
000;  that  said  property  was  in  the  posses- 
sion of  the  said  Aage  Basmussen;  that  a 
copy  of  the  Judgment  and  order  In  the  di- 
vorce action  had  been  served  upon  said  de- 
fendant therein  and  demand  made  for  the 
payment  of  the  $5,000,  which  was  then  in 
the  possession  of  said  defendant;  that  said 
defendant  had  refused,  and  still  refuses,  t& 
deliver  said  money  to  affiant,  although  said 
money  is  in  his  posses.sion  and  he  has  the 
ability  to  comply  with  said  order. 

Upon  this  affidavit,  which  is  not  attacked 
by  the  petitioner  herein  as  being  insufficient, 
the  order  to  show  cause  was  duly  and  reg- 
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i]larly  made.  The  said  Aage  Basmiusen  ap- 
peared at  the  hearing;  wltneeses  were  ex- 
amined; a  certlfled  copy  of  the  decree  In  the 
divorce  action  was  offered  In  evidence.  The 
court  rendered  Its  Judgment,  reciting  therdn 
the  making  of  the  order  In  the  divorce  ac- 
tion; the  service  of  a  copy  of  the  same  on 
Aage  Rasmussen;  demand  by  Nellie  Rasmus- 
sen  for  compliance  therewith;  the  refusal 
of  the  said  Aage  Rasmussen  to  comply  with 
said  demand;  the  fact  that  said  Aage  Ras- 
mussen has  in  his  possession  sufficient  cash 
money  of  the  community  property  of  the  par- 
ties to  deliver  and  pay  said  sum  to  said  Nel- 
lie Rasmussen.  The  gald  Rasmussen  was 
th«i  found  guilty  of  contempt  as  set  forth 
In  the  affidavit,  and  he  was  ordered  Impris- 
oned In  the  county  Jail  until  such  time  as 
he  obeyed  the  order  of  the  court 

Rasmussen  was  confined  to  Jail  under  such 
order  of  commitment,  until  December  24, 
1921,  at  which  time  a  writ  of  habeas  corpus 
was  issued  out  of  division  1  of  this  court, 
and  said  Rasmussen  admitted  to  bail  in  the 
sum  of  $100,  pending  the  bearing  thereon. 
Said  proceeding  upon  habeas  corpas  is  stUl 
I>ending,  and  said  Rasmussen  Is  at  liberty 
upon  ball.  On  December  29,  1921,  his  attor- 
ney applied  to  the  superior  court  for  an  or- 
der purging  Rasmussen  of  the  contempt  of 
court  and  revoking  and  annulling  the  prior 
order  of  said  court  adjudging  him  guilty  of 
contempt.  Upcm  this  hearing  the  court  took 
some  evidence,  and  then  continued  the  bear- 
ing for  one  week  to  await  the  determination 
of  the  appellate  court  after  the  hearing  upon 
the  writ  of  habeas  corpus.  With  this  latter 
proceeding  in  the  superior  court,  we  are,  of 
course,  not  concerned  here,  as  no  Judgment 
or  order  was  entered  therein. 

From  the  foregoing  recital  of  facts  It  ap- 
pears that  the  superior  court  had  Jurisdic- 
tion to  bear  and  determine  the  contempt  pro- 
ceedings, and .  that  Its  order  and  Judgment 
In  that  matter  was,  in  all  respects,  within 
Its  powers.  Rasmussen's  failure  to  obey  the 
lawful  Judgment  of  the  court  was  a  con- 
tempt of  court  Subdivision  5,  {  1209,  Code 
Civ.  Proc.  The  aflSdavlt  and  statement  filed 
in  the  contempt  proceedings  complied  In  all 
respects  with  the  requirements  of  section 
1211,  Code  of  Civil  Procedure.  All  pro- 
ceedings were  regular,  and  the  showing  made 
by  Nellie  Rasmussen  established  a  prima  fa- 
de case.  In  re  McCar^,  154  Cal.  634,  98 
Pac.  640.  The  Judgment  rendered  was  in 
accordance  with  the  provisions  of  section 
1219,  Code  of  Civil  Procedure.  These  mat- 
ters are  not  seriously  disputed  by  petitioner, 
tNit  the  contention  is  made  that  the  evidence 
is  insufficient  to  warrant  the  finding  of  the 
court  that  Rasmussen  had  the  ability  to  yei- 


form  the  act  required  by  the  Judgment  in 
the  divorce  action. 

[1,2]  The  court,  in  the  divorce  action, 
found  that  the  petitioner  had  the  ability  to 
pay  his  wife  $6,000  out  of  the  community 
property  In  his  possession,  apd  ordered  him 
to  make  such  payment  It  Is  only  necessary 
that  the  affidavit  wlilch  constitutes  the  basis 
for  Judicial  action  In  such  a  proceeding 
should  show  the  making  of  the  order  for 
alimony  and  the  fact  of  the  refusal  of  the 
husband  to  make  payment  as  so  ordered.  It 
is  not  necessary  for  the  wife,  on  the  hea,ring 
of  the  contempt  proceedings  for  nonpayment 
of  alimony,  to  prove  anything  more  than  the 
making  of  the  order  and  disouedience  of  it  by 
her  husband  in  refusing  to  pay  the  amounts 
which  the  court  found  he  had  the  ability  to 
pay  when  it  made  the  order.  She  makes  a 
prima  fade  case  at  the  hearing  by  producing 
the  original  order  and  by  proof  of  the  re- 
fusal of  her  husband  to  make  payment  ac- 
cording to  its  terms.  In  re  McCarty,  supra. 
All  of  these  things  were  done  In  the  present 
case. 

The  husband  had  the  opportunity  of  pre- 
senting to  the  court  any  legitimate  excuse 
he  might  have  had  for  disobeying  the  order 
of  the  court  If  his  excuse  was  that  since 
the  making  of  the  original  order,  bp  has  be- 
come unable  to  pay  the  alimony  required  by 
it  it  was  incumbent  upon  him  to  prove  that 
fact  He  Is  in  the  best  position  to  show  why, 
for  any  reason,  he  has  not  obeyed  the  order, 
and  it  is  his  duty  to  do  so  as  a  matter  of 
defense.  In  re  McCarty,  supra.  This  burden 
the  petitioner  in  tlie  present  case  did  not 
sustain,  and  the  trial  court  lias  found  against 
him,  in  the  Judgment  of  contempt,  upon  this 
Issue.  Petitioner  contends  that  this  finding 
is  not  supported  by  the  evidence.  We  think 
the  finding  was  proper  because  of  the  failure 
of  petitioner  to  produce  satisfactory  evidence 
upon  this  issue  of  which  he  had  the  burden 
of  proof. 

[3]  .\s  hereinbefore  stated,  there  is  pend- 
ing before  the  superior  court  an  application 
to  purge  petitioner  of  the  contempt,  which 
matter  has  been  continued  by  said  court  and, 
doubtless,  will  be  duly  and  regularly  heard, 
and  It  may  be  that  upon  such  bearing  peti- 
tioner may  be  able  to  sustain  the  burden 
placed  upon  him  to  prove  his  inability  to 
comply  with  the  order  of  the  court  Such 
an  opportunity  is  afforded  him  under  the 
provisions  of  section  1143,  Code  of  Civil  Pro- 
cedure. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 


We    concur: 
VANT,  J. 


NOURSB,     J.;      8TURTE- 
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GARGIA  A  MAGGINI  CO.  v.  SANFILIPPO. 
(Civ.  4112.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    Jan.  81,  1922.) 

1.  Sales  @=»I8'| (I I)— Evidence  held  to  prove 
delivery  by  seller  of  fralt  not  grown  as  part 
of  crop  sold. 

In  action  by  buyer  of  prunes  to  be  grown 
on  certain  ranch  to  recover  amount  paid  on 
execution  of  contract,  under  provision  entitling 
him  to  rescind  contract  if  seller  delivered  fruit 
not  grown  on  the  ranch  as  a  part  of  the  crop 
thereof,  evidence  held  to  prove  that  seller  de- 
livered, as  a  part  of  the  crop,  prtues  not  grown 
on  the  ranch. 

2.  Appeal  and  error  ^=>996— Appellate  court 
bound  by  findings  of  trial  court  where  con- 
flicting inferences  may  be  drawn  from  evi- 
denoe. 

Where  conflicting  inferences  may  be  drawn 
from  testimony,  the  appellate  court  is  bound 
by  findings  of  the  trial  court 

3.  Appeal  and  error  «=9l07l (I )— Variance  be- 
tween pleading  and  fladings  held  harmless  In 
view  of  Judgment. 

In  buyer's  action  to  recover  payment  made 
on  execution  of  contract  to  purchase  prunes 
grown  on  certain  ranch  and  to  recover  damages 
for  breach  thereof,  variance  between  allegations 
that  deftadant  delivered  "French  prunes"  not 
grown  on  such  ranch,  and  finding  that  defend- 
ant delivered  "dried  prunes"  not  grown  on  the 
ranch,  held  harmless,  where  judgment  awarded 
only  nominal  damages  for  breach  thereof. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  the  Gargla  &  Maggini  Company, 
a  corporation,  agaiust  S.  Sanfilippo.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

F.  H.  Bloomingdale  and  C.  D.  Cavallaro, 
both  of  San  Jose,  for  appellant 

S.  G.  Tompkins  and  J.  P.  Sex,  botb  of 
San  Jose,  for  respondent 

LANGDON,  P.  J.  This  Is  an  appeal  by 
the  defendant  from  a  Judgment  aguinst  hiin 
In  an  action  in  which  the  plaintiff  company 
sought  to  recover  upon  the  following  alleged 
facts:  That  on  June  19,  1919,  defendant 
entered  into  a  written  contract  with  the 
plaintiff  by  the  terms  of  which  the  defend- 
ant was  to  sell  to  plaintiff  all  the  prunes  to 
be  grown  upon  his  ranch  known  as  the  Mc- 
Kagney  place,  near  Campbell,  CaL,  during 
the  year  1019.  The  prunes  were  of  two  var- 
ieties, known  as  French  and  sugar  primes. 
The  price  to  be  paid  for  the  fruit  was  15 
cents  a  i>ound.  At  the  time  when  the  prunes 
were  to  be  delivered,  the  market  price  at 
the  place  of  delivery  had  dropped  to  11  cents 
a  pound  for  the  French  prunes.  Thereupon 
the  defendant  secretly  and  fraudulently  pro- 


cured a  large  number  of  French  prunes  which 
were  not  grown  upon  the  ML-Kagney  place 
and  delivered  the  same  to  plaintiff  as  fruit 
grown  upon  said  ranch,  and  plaintiff,  without 
knowledge  of  the  deception,  paid  for  said 
fruit  at  tbe  price  provMed  by  the  contract. 
It  is  further  alleged  that  at  the  time  of  de- 
livery of  the  fruit  the  price  of  large  sugar 
prunes  bad  risen  considerably,  and  defendant 
thereupon  sold  and  delivered  to  buyers,  other 
than  the  plaintiff,  a  large  quantity  of  large 
sugar  prunes  grown  on  his  ranch  which 
should  have  been  delivered  to  plaintifF  under 
tlie  contract  between  the  parties.  It  is  fur- 
ther alleged  that  at  the  time  of  the  execution 
of  the  contract  the  plaintiff  paid  to  defendant 
$3,000  under  the  terms  of  the  contract  and 
accepted  defendant's  note  for  said  sum. 
Thereafter  defendant  offered  to  d^ver  to 
plaintiff,  under  its  contract  an  additional 
amount  of  French  prunes  which  were  not 
grown  upon  said  ranch,  and  upon  discovery 
of  the  fraud  plaintiff  rescinded  the  contract 
The  contract  provided  that,  if  the  seller  de- 
livered or  offered  to  deliver  fruit  not  a  part 
of  said  crop,  the  buyer  should  have  the  op- 
tion to  cancel  the  contract 

Plaintiff  sought  to  recover  the  $3,000  ad- 
vanced to  defendant  and  also  damages  caus- 
ed by  its  payment  for  French  prunes  not 
grown  upon  the  ranch,  at  a  price  above  the 
market  price,  and  also  damages  for  the  loss 
suffered  by  it  by  reason  of  defendant's  fail- 
ure to  deliver  all  the  large  sup^r  prunesr 
grown  on  the  ranch.  The  court  made  no  find- 
ing on  this  latter  matter  and  it  Is  not  involv- 
ed on  this  appeal;  otherwise,  the  trial  court 
found,  substantially,  in  accordance  with  the 
allegations  of  the  complaint  It  was  spe- 
cifically found  that  between  the  1st  day  of 
September,  1919,  and  the  3d  day  of  October, 
1919,  the  defendant  delivered  to  plaintiff, 
and  offered  to  deliver  to  plaintiff  under  said 
contract,  dried  prunes  which  were  not  grown 
upon  the  McKagney  ranch,  and  which  were 
not  a  part  of  the  crop  mentioned  in  the  con- 
tract, and  that  thereupon  the  plaintiff  can- 
celed the  contract  It  was  found  that,  prior 
to  the  cancellation  of  said  contract,  the  plain- 
tiff had  at  all  times  fully  performed  its  part 
of  said  contract  The  court  found  that,  by 
reason  of  the  breach  of  said  contract  by  the 
defendant,  the  plaintiff  had  been  damaged 
in  the  nominal  sum  of  one  dollar  and  Judg- 
ment was  given  for  plaintiff  for  that  sum, 
together  with  the  $3,000  advanced  to  defend- 
ant under  the  contract.  Interest,  and  costs. 

[1]  Defendant  appeals  from  the  Judgment 
contending  that  the  evidence  is  insufficient 
to  support  the  findings.  The  contention  is 
entirely  without  merit  The  evidence  abun- 
dantly supports  the  findings.  The  plaintifF 
produced  witnesses  who  had  hauled  many 
loads  of  prunes  to  defendant's  ranch  from  a 
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ranch  situated  at  Berryessa  and  managed 
by  defendant's  brother.  The  two  ranches 
were  twelve  miles  apart  These  prunes  were 
delivered  to  plaintiff,  according  to  the  testi- 
mony of  a  man  on  defendant's  ranch.  In- 
deed, defendant  does  not  deny  that  he  de- 
livered and  offered  to  deliver  these  prunes  to 
plaintiff,  the  only  real  question  between  the 
parties  being  whether  or  not  these  particu- 
lar prunes  were  grown  on  the  McKagney 
ranch  or  upon  the  Berryessa  ranch.  The 
trial  court  has  evidently  concluded  that  they 
were  not  grown  on  the  McKngney  ranch. 
There  Is  much  to  be  said  in  support  of  this 
conclusion.  After  plaintiff  Investigated  the 
matter  and  after  It  had  located  the  express- 
man who  had  hauled  the  prunes  to  defend- 
ant's ranch  from  the  Berryessa  ranch,  plain- 
tiff's representative  charged  defendant  with 
stocking  his  ranch  with  prunes  grown  else- 
where, and  aslied  from  where  they  bad  been 
obtained.  According  to  the  testimony  of  two 
witnesses,  defendant  first  stated  that  he  had 
not  Rtolen  the  prunes,  but  had  bought  them. 
Later,  when  informed  that  he  was  not  priv- 
ileged to  buy  prunes  for  delivery  under  his 
contract,  and  after  what  was  evidently  a 
warning  from  one  spealcing  his  native  lan- 
guage, he  denied  that  he  had  bought  any 
prunes  and  in.<iisted  that  they  bad  all  been 
grown  on  his  ranch. 

To  meet  this  very  persuasive  testimony  de- 
fendant and  his  brotlier  testified  that  the 
pmnes  In  question  were  actually  grown  on 
defendant's  ranch,  but  explained  that  they 
bad  been  hauled  to  the  Berrye.ssa  ranch,  a 
distance  of  twelve  miles,  to  be  dried  there; 
that  this  hauling  was  done  by  an  employee 
on  the  ranch  of  defendant;  that  after  the 
I>runes  were  dried  they  were  hauled  by  the 
draymen  who  testified  for  plaintiff,  back  to 
the  McKagney  place  for  delivery  to  the  plain- 
tiff. This  testimony  failed  to  carry  convic- 
tion to  the  mind  of  the  trial  Judge,  which 
Is  not  surprising,  in  view  of  the  additional 
fact  that  defendant's  brother  was  under 
contract  to  deliver  to  O.  A.  Harlan  Company 
all  the  prunes  grown  on  the  Berryessa  ranch, 
estimated  at  45  tons,  at  a  price  of  12  cents 
a  pound.  Upon  this  contract  he  delivered 
only  about  15  tons  and  secured  a  release 
from  said  company.  The  trial  court  was  at 
liberty  to  disbelieve  the  testimony  of  the  de- 
fendant under  the  facts  recited  herein  and 
also  In  view  of  other  matters  in  the  record 
which  are  strongly  persuasive  and  which 
tend  to  support  the  view  which  the  trial 
Judge  took  of  the  evidence. 

[2]  It  is  unnecessary  for  us  to  discuss  the 
evidence  further,  except  to  say  that  the  rec- 
ord discloses,  as  In  most  cases,  confiicting 
testimony,  and  there  Is  much  circumstantial 
evidence  and  evidence  from  which  ultimate 
facts  must  be  deduced  or  inferred.  But 
where  conflicting  Inferences  may  be  drawn 
from  testimony,  this  court  Is  bound  by  tb« 


findings  of  the  trial  court  as  conclnslvely  as 
in  other  cases  of  conflict.  Rice  v.  Carey, 
170  CaL  748,  754,  151  Pac.  135.  It  Is  impos- 
sible to  read  the  entire  record  in  this  case 
and  to  say  that  the  findings  of  the  trial  court 
are  not  supiwrted  by  the  evidence. 

[3]  Another  point  for  reversal  is  urged  byj 
appellant  because  of  the  fact  that  the  com- 
plaint alleges  an  offer  and  delivery  of 
"French  prunes"  not  grown  on  the  ranch, 
and  the  findings  are  that  the  defendant  de- 
livered and  offered  to  deliver  to  plaintiff 
"dried  prunes"  which  were  not  grown  on 
the  McKagney  ranch  and  which  were  not 
a  part  of  the 'crop  mentioned  in  the  contract. 
Appellant  urges  that  this  Is  a  variance  be- 
tween the  allegations  of  the  complaint  and 
the  findings  of  the  court  which  necessitates 
a  reversal  of  this  judgment.  We  are  of  a 
different  opinion,  under  the  special  facts 
.irhown  In  this  case,  because  if  error  was  com- 
mitted it  could  not  possibly  be  prejudicial 
to  defendant.  Had  there  been  an  allowance 
of  damages  made  by  the  trial  court  predi- 
cated upon  the  delivery  to  plaintiff  of 
"French  prunes"  not  grown  on  the  defend- 
ant's ranch  end  based  upon  the  market  price 
of  "French  prunes,"  there  might  be  cause 
of  complaint  on  the  part  of  defendant  be- 
cause of  the  general  finding  of  the  delivery 
of  "dried  prunes."  But  it  is  to  be  observed 
that  only  nominal  damages  were  allowed  to 
plaintiff  for  defendant's  breach  of  contract. 
Defendant  cannot  complain,  therefore,  that 
damages  were  allowed  for  the  wrongful  de- 
livery of  "French  prunes"  upon  a  finding 
merely  that  "dried  prunes"  had  been  wrong- 
fully delivered.  The  only  recovery  by  the 
plaintiff  was  for  money  which  it  had  prepaid 
to  the  defendant  upon  the  contract  with  him. 
This  money  was  recovered  back  upon  the 
theory  of  the  rescission  of  the  contract  by  the 
plaintiff  because  of  the  wrongful  acts  of  de- 
fendant Under  the  provisions  of  the  con- 
tract which  was  attaclied  to  the  complaint, 
the  plaintiff  was  entitled  to  cancel  the  con- 
tract if  the  defendant  delivered  or  offered  to 
deliver  "fruit"  not  a  part  of  said  crop.  The 
tluding  that  the  defendant  delivered  and  of- 
fered to  deliver  "dried  prunes"  which  were 
not  grown  on  his  ranch  and  were  not  a  part 
of  the  crop  purchased  by  plaintiff  assuredly 
meets  this  provision  of  the  contract,  as  It  is 
obvious  that,  If  the  defendant  delivered 
"dried  prunes"  not  grown  on  the  ranch,  he 
delivered  "fruit"  not  grown  on  the  ranch. 
Under  the  findings  and  the  record  before 
the  court  it  is  beyond  dispute,  then,  that  the 
defendant  breached  his  contract  and  that 
the  plaintiff  was  entitled  to  cancel  the  same 
and  to  recover  back  the  amount  paid  there- 
under, in  advance  of  the  delivery  of  fruit 
Under  these  circumstances,  defendant  is  In 
no  way  prejudiced  by  the  fact  that  the  finding 
on  this  point  is  somewhat  broader  than  the 
allegation  of  the  ctmiplaint    The  comi^alnt 
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could  hare  been  amended  to  conform  to  the 
proof  bad  the  matter  been  called  to  the  at- 
tention of  tbe  plaintiff  or  tbe  court 

We  find  no  error  in  the  record  which  would 
warrant  a  reversal  of  this  Judgment,  and 
tbe  same  la  affirmed. 

We  concur:  NOURSB,  J.;  STUBT& 
VANT,  J. 


(66  Cal.  App.  326) 

DALEY  V.   IRWIN.     (CIv.  4159.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Jan.  27,  1922.  Hearing 
Denied  by  Supreme  Court  March  27,  .1922.) 

1.  Frauds,  statute  of  9=>84 — Contraot  for  bar> 
ley  over  $200  In  value,  to  be  delivered  and 
paid  for  as  needed,  held  to  be  within  statute. 

In  view  of  Code  Civ.  Proc.  |  1973,  subd.  4 
(Civ.  Code,  S  1624,  subd.  4,  and  section  1739), 
an  oral  agreement  to  buy  barley  of  the  value 
of  over  $200,  to  be  delivered  as  plaintiff  should 
need  it,  to  be  paid  for  at  the  market  price  when 
he  got  it,  was  unenforceable;  none  of  the  bar- 
ley being  delivered  at  the  time  in  pursuance 
thereof. 

2.  Principal  and  agent  «=>I77(4)— Principal 
charged  with  knowledge  of  agent  of  defects 
in  seed. 

In  an  action  for  damages  for  breach  of 
warranty  in  supplying  defective  seed,  where 
plaintiif  contracted  to  buy  recleaned  barley 
seed,  and  left  the  supervision  of  receiving  and 
planting  the  seed  to  his  foreman,  plaintiS  is 
charged  with  tbe  knowledge  of  the  foreman 
that  the  seed  supplied  was  not  recleaned. 

3.  Sales  i$=>442(l I)— Instructions  as  to  meas- 
ure of  damages  for  breach  of  warranty  of 
seeds  held  error. 

In  an  action  for  breach  of  warranty  in  sup- 
plying defective  seed,  instructions  permitting 
a  jury  to  assess  damages  based  on  the  char- 
acter of  the  crop  resulting  from  the  sowing  of 
the  seed  were  erroneous,  since  the  measure 
of  damages  should  be  confined  to  the  excess, 
if  any,  of  the  value  which  the  seed  would  have 
had  if  it  had  complied  with  the  warranty  over 
its  actual  value. 

Appeal  from  Superior  Court,  San  Diego 
County ;  C.  N.  Andrews,  Judge. 

Action  by  George  B.  Daley  against  I.  Isaac 
Irwin,  doing  business  under  the  fictitious 
name  of  Irwin  &  Co.  From  Judgment  for 
plaintiff,  defendant  appeals.    Beversed. 

J.  C.  Hlzar  and  Wm.  G.  Mlrow,  both  ot 
San  Diego,  for  appellant 

Charles  E.  Crouch,  of  San  Diego,  for  re- 
spondent 

KEBBIOAN,  3.  Action  to  recover  dam- 
ages for  breach  of  warranty  In  the  sale  of 
barley  seed.  Plaintiff  recovered  Judgment 
for  tbe  sum  of  |6,723,  which  was  based  upon 


tbe  difference  In  value  of  tbe  crop  grown 
from  tbe  seed,  and  that  wblcb  Would  have 
been  grown  bad  the  warranty  been  compiled 
with.    Tbe  defendant  appeals. 

[1]  Tbe  facts  of  tbe  case,  either  as  claimed 
by  the  respondent  or  as  established  by  tbe 
uncontradicted  evidence,  so  far  as  they  are 
necessary  to  be  stated  for  the  purpose  of  the 
decision,  are  as  follows:  The  plaintiff.  In- 
tending to  plant  to  barley  for  tbe  purp'ose  of 
raising  a  cl-op  of  hay,  about  900  acres  of 
land  situated  about  18  miles  from  the  city  of 
San  Diego,  called  upon  the  defendant  at  his 
place  of  business  In  that  city.  He  there  saw 
the  defendant's  manager,  and  stated  to  him 
that  he  desired  to  purchase  1,000  sacks  of 
recleaned  barley  for  seed.  He  was  shown 
barley  of  this  character,  and  told  that  It 
would  cost  $3  per  ton  more  than  barley  of 
ordinary  quality.  He  was  Informed  that  the 
price  would  be  that  prevailing  at  the  time 
the  barley  sbould  be  called  for,  and  that  if 
he  desired  any  particular  lot  he  would  have 
to  have  it  set  aside  for  him.  This  the  plain- 
tiff declined  to  do,  but  stated  that  the  price 
was  satisfactory ;  that  he  would  send  for  the 
barley  when  needed,  and  that  every  time  he 
came  Into  town  he  would  pay  for  whatever 
had  been  supplied  In  the  meantime,  which 
arrangement  the  defendant  stated  would  be 
acceptable.  Plaintiff  then  left  the  ratablish- 
ment  of  the  defendant,  having  given  no  order 
in  writing,  having  paid  no  part  of  the  price, 
and  having  received  or  accepted  no  part  of 
the  barley,  so  that  It  Is  clear  that,  under  tbe 
statute  of  frauds,  the  value  of  1,000  sacks  of 
barley  being  admittedly  over  $200,  at  this 
moment  no  valid  or  enforceable  contract  bad 
been  entered  into.  Code  Civ.  Proc.  §  1973, 
subd.  4;  Civ.  Code,  {  1624,  subd.  4,  and  sec- 
tion 1739. 

[2]  Shortly  thereafter  the  plaintiff,  having 
business  in  tbe  Imperial  valley,  went  to  that 
region,  but  before  doing  so  Instructed  one 
Valerlano  Bamos  who  had  been  working  for 
him  for  seven  years,  and  who  acted  as  fore- 
man over  the  other  employees  of  the  ranch, 
to  plow  and  plant  to  barley  the  said  900 
acres,  and  to  procure  from  the  defendant 
from  time  to  time  as  he  needed  it  recleaned 
barley  for  that  purpose.  In  carrying  out 
these  instructions  Ramos  ordered  various  lots 
of  recleaned  barley  from  the  defendant  send- 
ing the  plaintiff's  teams  therefor.  Each  of 
said  lots  was  separately  billed  to  the  plaintiff 
at  the  prevailing  (and  varying)  market  price. 
The  barley  supplied,  although  claimed  by 
the  defendant  to  be  recleaned,  was  full  of 
weed  seeds,  radish  seeds,  chaff,  and  trash, 
which  was  apparent  upon  the  most  casual  in- 
spection, notwithstanding  which  Ramos,  with 
the  aid  of  his  workmen,  and  in  spite  of  their 
repeated  complaints  that  the  operation  of  the 
seeders  was  delayed  by  tbe  large  amount  ot 
foreign  matter  in  tbe  seed,  proceeded  to  sow 
this  barley,  and  continued  to  do  so  until  tbe 
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return  of  the  plaintiff  to  tbe  randi,  who  im- 
mediately ordered  Its  planting  to, be  dlactm- 
tinaed,  and  procnred  from  other  sources  the 
remaining  seed  necessary  to  complete  the 
sowing  of  the  ranch. 

It  is  conceded  by  the  'respondent  (as  in- 
deed it  must  be)  that  the  plaintiff  could  not 
enhance  his  damages  arising  from  the  breach 
of  warranty  as  to  the  quality  of  the  seed  by 
sowing  it,  with  knowledge  of  its  true  char- 
acter, and  charging  to  the  defendant  the  dif- 
ference In  value  between  the  crop  realized 
and  that  which  would  in  all  probability  hare 
been  realized  had  the  seed  been  of  the  qual- 
ity sold,  but  is  confined  to  the  differaice  In 
value  between  the  seed  as  warranted  and 
that  actually  delivered;  but,  in  support  of 
the  Judgment,  It  is  the  contention  of  tbe  re- 
spondent that  he  was  entitled  to  rely  upon 
the  warranty  arising  from  a  sale  of  seed  of 
specified  quality  or  variety,  that  he  had  no 
personal  knowledge  of  the'lnfwior  character 
of  the  seed  actually  supplied  until  after  the 
bulk  of  it  had  been  sown  upon  his  land,  and 
that  he  Is  not  chargeable  with  the  knowledge 
of  the  true  character  of  the  seed  possessed 
by  his  agent,  Ramos,  since,  according  to  the 
plaintiff,  Ramos  was  a  mere  menial  or  farm 
hand,  without  authority  to  represent  his  em- 
ployer in  the  acceptance  or  rejection  of  the 
barley  ordered  from  the  defendant  As  we 
have  already  said,  there  Is  no  conflict  In  the 
evidence  of  the  authority  of  Ramos,  in  spite 
of  his  employer's  belated  attempt  to  bellt- 
Ue  It. 

Under  the  most  favorable  view  of  the  case 
as  regards  the  plaintiff,  the  contract  alleged 
in  the  complaint,  only  came  into  existence 
when  the  first  delivery  of  the  barley  was 
made,  the  demand  for  and  receipt  of  which 
were  made  by  or  under  the  direction  of  Ra- 
mos. At  tills  time  the  plaintiff  had  d^arted 
from  his  ranch,  and  had  Instructed  Ramos 
to  demand  from  the  defendant  such  quanti- 
ties of  recleaned  barley  as  might  be  required 
to  sow  the  900  acres.  On  the  other  hand.  If 
(as  seems  to  us  more  likely)  the  transaction 
with  the  defoidant  consisted  of  a  series  of 
purchases,  and  not  of  one  under  a  single  con- 
tract, these  purchases  were  made  through 
Ramos  upon  his  instructions  from  the  plain- 
tiff to  procure  the  necessary  quantities  of 
recleaned  barley.  In  either  event  there  was 
imposed  upon  Ramos  the  duty  of  taking  an 
essential  step  in  the  consummation  of  what- 
ever contract  or  contracts  were  entered  into 
between  the  plaintiff  and  the  defendant.  It 
seems  idle  to  pretend,  as  seems  to  be  the 
claim  of  the  respondent,  that  a  person  can 
employ  an  agent  to  do  specific  things,  and, 
while  receiving  the  benefits  of  his  agency,  at- 
tempt to  escape  its. burdens  by  denying  that 
the  agent  possessed  the  very  authority  which 
It  was  essential  he  should  have  in  order 
properly  to  perform  his  duties. 
.  A  similar  contention  to  that  now  advanced 
by  the  respondent  was  made  by  the  defend- 


ant in  tbe  case  of  Barrett  ▼.  Metropolitan 
Contracting  Co.,  172  CaL  116,  165  Pac.  645. 
There  the  defendant  was  tbe  owner  of  horses 
wbldi  it  rented  out  for  teaming  purposes.  It 
maintained  in  convenient  parts  of  the  dty 
stables  where  the  horses  were  kept  It  had  ' 
a  foreman  or  overseer  of  its  stables  and  hors- 
es, who  frequently  made  the  rounds  of  the 
stables,  but  was  not  permanently  at  any  one 
of  thera.  Each  stable  was  in  charge  of  one 
or  more  stablemen — "stable  bucks,"  they  are 
called.  Touching  tbe  powers  and  duties  of 
these  stable  bucks,  tbe  uncontradicted  evi- 
dence In  the  case  showed  that  they  were 
confined  to  feeding  the  animals,  and  at  times 
to  hooking  them  up.  One  of  these  horses  was 
rented  out,  and,  being  hitched  to  a  wagon, 
started  while  the  driver  was  in  the  act  of 
mounting  his  seat,  with  the  result  that  be 
was  thrown  under  the  wheels  and  injured. 
Evidence  was  admitted  touching  the  danger- 
ous character  of  the  horse.  This  evidence 
consisted  of  statements  made  by  other  driv- 
ers of  the  horse  to  one  or  more  of  the  stable 
bucks  to  the  effect  that  the  horse  was  danger- 
ous, and  would  "kiU  somebody  some  day," 
and  was  restive  and  high-spirited,  and  not 
fitted  for  the  work.  The  injured  driver  re- 
covered Judgment  against  the  defendant  and 
one  of  the  contentions  made  by  the  latter  np- 
onappeal  was  that  these  statements  as  to  the 
dangerous  character  of  the  horse  were  not 
made  to  any  officer  or  agent  of  the  company 
under  such  circumstances  aS  to  carry  actual 
or  Imputed  knowledge  to  the  defendant  Itself, 
and  the  limited  duties  of  the  stable  bucks  in 
the  matter  of  the  horses  were  pointed  out 
In  disposing  of  tills  contention  the  Supreme 
Court  said: 

"The  knowledge  of  a  servant  to  whom  Is  in- 
trusted the  care  of  the  animal  is  knowledge  of 
the  master  sufficient  to  render  the  latter  liable. 
Bearing  in  mind  that  defendant  kept  in  charge 
of  its  stables  no  responsible  person  and  no 
person  at  all  other  than  the  stable  bucks, 
•  •  •  it  results  that  there  was  no  repre- 
sentative of  the  defendant  with  whom  the  driv- 
ers could  lodge  their  complaints  *  •  •  ex- 
cepting the  stable  bucks  themselves.  It  would 
be  unreasonable  to  say  that  these  drivers  must 
go  in  pursuit  of  some  representative  of  tbe 
defendant  in  higher  authority  for  this  purpose. 
Thus  it  comes  about  that  under  tbe  situation 
created  by  the  defendant,  the  stable  bucks  were 
placed  sufficiently  in  charge  of  the  animals  to 
warrant  the  lodging  of  complaints  with  them 
as  representatives  of  their  employer,  and 
knowledge  of  the  complaints  thus  lodged  is  im- 
putable to  that  employer." 

[3]  It  seems  clear  to  us  that  in  the  case  at 
bar  the  platntiff,  as  a  matter  of  law,  was 
charged  with  the  knowledge  acquired  by 
Ramos  as  to  tbe  character  of  the  seed  sup- 
plied by  the  defendant,  and  that  the  instruc- 
tions of  the  court  to  the  Jury  on  the  question 
of  damages  should  have  excluded  all  loss 
arising  from  the  sowing  of  tbe  barley,  and 
been  confined  to  wbat  the  court  in  its  charget 
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termed  "general  damages,"  I.  a,  the  excess 
If  any,  of  value  which  the  barley  would  have 
had  If  It  had  complied  with  the  warranty 
over  its  actual  value.  This  they  did  not  do, 
but  permitted  the  Jury  to  And  damages  based 
upon  the  character  of  the  crop  resulting  from 
the  sowing  of  the  seed. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


We    concur: 
AKDS.  J. 


TILER,     P.     J.;      BICH- 


(56  Cal.  App.  353) 

BIXLER  V.  HICKLINQ.     (Civ.  4097.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2.  Califoroia.     Jan.  31,  1022.) 

Judgment  <9=3l99(3)— Where  presumption  does 
not  exist  or  Is  rebutted,  court  may  render 
Judgment  notwithstanding  a  verdlot  based  on 
prosumption. 
In   an   action  to   set  aside  a   deed  where 
the  plaintiff  relied  solely  upon  the  presumption 
growing  out  of  the  marriage  relation  and  the 
defendant   abunuantly    rebutted    the   presump- 
tion, held  that,  if  the  presumption  applied,  it 
merely  created  a  conflict  in  the  evidence,  and, 
if  not  the  entire  proof  was  with  the  defendant, 
and  in  either  event  it  was  not  error  for  the 
court  to  rrjpct  a  verdict  for  the  plaintiff  and 
render  judgment  for  defendant. 

Appeal  from  Superior  Court,  Santa  Cruz 
County;    BeuJ.  K.  Knight,  Judge. 

Action  by  L.  B.  Blxler  against  Cecil  Viv- 
ian Hickling.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Short,  Lindsay  &  Woolley,  of  Fresno,  for 
appellant. 

William  T.  Satterwhlte,  of  Oakland,  for 
respondent. 

NOUBSR,  J.  Plaintlfr  sued  to  set  aside 
A  deed  executed  by  his  mother  to  defendant, 
who  was  the  husband  of  the  grantor  by  a 
second  marrlnce.  The  deed  was  executed 
about  one  month  after  the  marriage  of  the 
grantor  and  defendant  and  was  put  in  es- 
crow under  her  Instructions  and  delivered  to 
defendant  at  the  time  of  her  denth  about  two 
years  later.  Tlie  cause  was  tried  by  a  spe- 
cial Jury  which  rendered  a  verdict  that  the 
deed  hud  'oeen  executed  through  the  undue 
Influence  of  the  defendant  The  trial  court 
rejected  the  verdict  and  gave  Judgment  for 
the  defendant. 

The  only  point  raised  on  the  appeal  is  that 
the  trial  court  erred  in  rejecting  the  appel- 
lant's theory  of  the  case  as  to  the  applica- 
tion of  the  presumption  of  undue  influence 
growing  out  of  the  marriage  relation.  The 
appellant  relied  solely  upon  that  presump- 
tion, while  the  respondent  offered  abundant 
evidence  to  prove  that  no  undue  Influence 


had  been  used.  Thus,  If  the  presumption  ap- 
plies, it  merely  creates  a  conflict  in  the  evi- 
dence; If  It  does  not  apply,  the  entire  proof 
is  on  the  side  of  the  respondent  In  either 
event  the  trial  court  might  reject  the  verdict 
Judgment  affirmed. 

We  concur:    LiANODON,  P.  J.;  STDBTB). 
VANT,  J. 


KENDALL   v.    BUNNELL. 


(6C  Cal.  App.  lis 
(CIv.   3556.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Jan.  11,  1022.  Hearing 
Denied  by  Supreme  Court  March,13,  1022.) 

I.  Publlo    lands    <^=396  —  Department    cannot 
place  surveyed  lands  In  category  of  unsur- 
veyed. 
Unless  an  original  survey  of  public  landa 
was  abrogated  by  on  Act  of  Congress,  such  as 
Act  July  1,  1002,  providing  for  resurvey  of  the 
landa  in  the  Imperial  Valley,  a  declaration  by 
the   land  department  placing   the  lands  >  in   the 
category    of    unsurveyed    landa    is    ineffective, 
for  that  department,  though  intrusted  with  the 
administration  of  tlie  public  land  system,  and 
given  wide  discretionary  authority,  cannot  over- 
ride the  express  will  of  Congress. 

2. 'Public  lands  ^=324 — Do  not  become  survey- 
ed until  approval  of  survey. 
There  is  no  official  survey  of  government 
lands  until  the  plat  of  the  survey  has  been  ap- 
proved by  the  Surveyor  GeneraL 

3.  Public  lands  4=9l28 — Plaintiff  must  show  su- 
perior title  to  have  patentee  declared  trustee 
for  him. 

In  an  action  to  have  a  patentee  of  public 
lands  declared  a  trustee  for  plaiutiiT,  plaintiff 
can  succeed  only  on  the  strength  of  bis  own 
title,  and  not  on  the  weakness  at  defendant's 
title,  so  that  defendant  can  rely  on  any  defect 
in  plaintiff's  title  even  though  it  was  not  con- 
sidered by  the  officials  of  the  land  office. 

4.  Publlo  lands  $=>32,  101— Rejected  applica- 
tion for  entry  does  not  initiate  any  right 

An  application  for  entry  of  public  lands 
which  is  rejected  by  the  land  officers  does  not 
initiate  any  inchoate  right  to  the  lands,  bo  that 
a  conflicting  entry  made  pending  an  appeal  from 
the  rejection  of  an  entry  was  properly  suspend- 
ed only,  and  not  rejected. 

5.  Public  lands  ®=»  1 04— Withdrawal  of  appeal 
from  rejection  of  entry  by  local  land  officers 
makes  that  decision  final. 

Where  an  applicant  for  entry  of  public 
lands  appealed  from  a  decision  of  the  local 
land  officers  rejecting  his  entry,  a  subsequent 
withdrawal  by  lilm  of  his  appeal  made  the  land 
office  decision  final,  so  as  to  preclude  the  initi- 
ation of  any  rights  under  that  application. 

6.  Publlo  lands  €1=9 1 04— Conflicting  entry  pend- 
ing appeal  from  rejeoted  entry  Is  not  void. 

Though  an  application,  made  for  entry  of 
lands  which  are  covered  by  a  record  entry  is 
void,  an  .entry  made  pending  an  appeal  from  a 
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decision  of  the  local  land  officers  rejecting  an 
entry,  and  which  was  suspended  until  the  de- 
termination of  the  appeal,  was  not  void,  but 
became  effectiye  from  its  date  upon  withdrawal 
of  the  pending  appeal. 

7.  Public  lands  «=a 1 03 (I)— Rejected  applicant 
has  no  standing  to  question  allowance  of  sub- 
sequent application. 

An  applicant  for  entry  of  public  lands, 
whose  application  was  rejected  bj  a  dedaion 
which  became  final  on  the  withdrawal  of  bis 
appeal  therefrom,  has  no  standing  to  question 
the  validity  of  a  subsequent  entry  by  another 
covering  the  same  land. 

8.  Publlo  lands  «s>37— Deseriptlon  prior  to  ap- 
proval  of  resurvey  refers  only  to  original 
survey. 

Tlie  description  of  lands  in  an  application 
for  desert  entry  in  the  Imperial  Valley  made 
before  the  resurvey  was  approved  by  the  Sur- 
veyor General  could  only  be  couslrued  to  refer 
to  the  lines  established  by  the  original  sur- 
vey. 

9.  Publlo  lands  ®=337— Original  applioation  for 
entry  held  not  to  refer  to  lands  In  contro- 
versy. 

An  original  application  for  entry  of  desert 
lands  in  the  Imperial  Valley,  made  before  the 
resurvey  was  approved,  which  described  the 
lands  by  subdivisions  covering  the  land  in  con- 
troversy under  the  resurvey  as  subsequently 
approved,  but  not  under  the  original  survey, 
does  not  cover  the  lands  in  controversy, 

10.  Puhllo  lands  (S=332— Application  conflicting 
with  existing  entries  Initiates  no  rights. 

An  application  for  entry,  which  was  reject- 
ed by  the  land  office  officials  because  It  con- 
flicted with  an  existing  entry  of  the  same  lands, 
initiates  no  rights  to  the  lands,  since  the  exist- 
ing entry  had  segregated  them  from  the  public 
domain. 

11.  Publlo  lands  «=a97— Department  may  make 
regulations  not  Inconsistent  with  statute. 

The  land  department  may  make  any  regula- 
tion not  Inconsistent  with  the  statute  which  is 
suitable  to  the  execution  of  the  land  system 
with  which  Congress  has  intrusted  it. 

12.  Publlo  lands  «=337— Application  violating 
rule  requiring  description  by  original  sur- 
vey  held   void. 

Where  a  rule  of  the  land  department  re- 
quired applications  for  entry  of  land  in  the 
Imperial  Valley  prior  to  the  resurvey  of  the 
lands  to  describe  the  lands  according  to  the 
original  survey,  an  application  made  before  the 
approval  of  the  resurvey,  but  which  described 
the  lands  desired  in  accordance  with  that  sur- 
vey as  then  made  on  the  ground,  is  invalid. 

13.  Pnbllo  lands  €=398 — Second  application  for 
entry  held  not  continuation  of  original  ap- 
plication. 

Where  an  application  for  entry  of  public 
lands  had  been  rejected  for  conflict  with  exist- 
ing entries,  and  applicant  had  appealed,  a  sec- 
ond application,  made  on  withdrawing  the  ap- 


peal, and  after  a  resurvey  of  the  lands,  affected 
different  land,  the  subdivisions  in  resurvey  be- 
ing different;  hence  the  second  application  can- 
not be  considered  as  a  mere  continuation  of  the 
flrst  bat  is  a  new  and  independent  proceeding. 

14.  Publlo  lands  <s=337— "Reclaiming"  desert 
land  means  conducting  water  thereto. 

Within  Desert  Land  Act  March  3,  1877  (D. 
S.  Comp.  St  §§  4674--1676),  as  amended  by  Act 
March  3,  1891  (U.  S.  Comp.  St.  §§  4677,  4678, 
4679,  4680),  authorizing  the  patent  of  desert 
lands  to  one  reclaiming  them  by  conducting  wa- 
ter upon  the  same,  and  Act  March  28,  1908  (U. 
S.  Comp.  St.  IS  4681-4683),  prohibiting  desert 
entries  on  unsurveyed  lands  but  giving  to  those 
who  had  commenced  reclamation  before  the 
survey  a  preference  right  to  enter  it,  necessary 
work  of  reclaiming  is  only  that  preparatory  to 
conducting  the  water  upon  the  land. 

15.  Public  lands  «=340— Relinquishment  of  des- 
ert entry  does  not  transfer  to  purchaser 
benefit  of  reclamation  undertaking. 

Even  if  the  preference  right  to  enter  land 
under  the  Desert  Land  Act  March  3,  1877  (U. 
S.  Comp.  St  §§  4674-^676),  as  amended  by  Act 
March  28,  1908  (U.  S.  Comp.  St  ft  4681- 
4683),  after  survey,  accorded  to  an  entrj'man 
by  work  of  reclaiming  prior  thereto,  is  a  right 
which  can  be  transferred,  it  is  not  transferred 
to  the  purchaser  of  a  relinquishment  of  the 
entry,  since  such  relinquishment  is  in  no  sense 
a  transfer  to  the  purchaser,  but  merely  a  re- 
lease to  the  covemment. 

16.  Publlo  lands  €=>37— Placing  posts  and  no- 
tice on  desert  land  Is  not  "commencement  of 
reclamation." 

The  placing  of  posts  at  the  corners  of  an 
intended  desert  land  entry,  with  notices  there- 
on stating  an  intention  to  reclaim,  is  not  the 
commencement  of  the  work  of  reclamation 
within  Act  March  28,  1908  (U.  S.  Comp.  St 
{§  4681-4683),  giving  a  preference  right  to 
entry  to  one  who  had  commenced  the  work  of 
reclaiming  before  the  lands  were  surveyed. 

17.  Poblio  lands  <S=337— Work  done  on  portion 
of  tract  then  segregated  does  not  giv^  pref- 
erence right. 

The  commencement  of  work  of  reclaiming 
desert  land  done  upon  a  portion  of  the  tract 
the  applicant  desired  to  enter,  which  was  then 
covered  by  an  existing  entry,  so  as  to  be  segre- 
gated from  the  public  domain,  docs  not  give  the 
applicant  a  preference  right  to  enter  the  laud 
after  the  approval  of  the  survey  under  Act 
March  28,  1908  (U.  S.  Comp.  St  {§  4681- 
4683),  though  the  conflicting  entry  was  there- 
after canceled  by  his  contest 

18.  Publlo  lands  ®=>37 — Work  done  after  sur- 
vey gives  no  preference  right. 

Under  Act  March  28,  1908  (U.  S.  Comp.  St. 
SI  4681-4633),  prohibiting  desert  entries  on 
unsurveyed  lands,  but  giving  any  person  who 
has,  prior  to  survey,  taken  possession  of  a 
tract  of  unsurveyed  land,  and  commenced  recla- 
mation thereof,  a  preference  right  to  enter 
such  lands  after  the  survey,  work  done  by 
an  applicant  for  entry  after  the  approval  of  the 
survey  gives  no  preference  right 
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19.  Prtlle  lairft  «=»37-Km»MI|«  tt  pMsea- 

aiM  «M  daia  ky  aavthar  haM  Mt  te  wtoy 

aeqaMttoa  •!  tHta. 

Tbe  fact  that  an  •pplieant  for  a  desert  land 

entry  knew  when  be  made  his  application  that 

another   waa   in   possession   of   the   land,   in- 

tendinf  to  reclaim  it  and  secnre  title  thereto, 

does  not  estop  the  applicant  £rom  maUng  a 

ralid  entrjr  where  the  application  for  entry  by 

tbe  party  in  possession  had  been  rejected,  and 

the    appeal   therefrom    was   subsequently   dis- 

miased,  and  the  work  done  upon  the  land  was 

not  sneh  aa  to  ^ve  the  partjr  in  possession  a 

preference  richt  to  enter. 

Apiteal  from  Snpertor  Gonrt,  Imperial 
County ;   FrankUn  3.  Cole,  Judge 

Action  by  Bamer  O.  Kendall  against 
Scbnyler  U.  Bnnnell,  to  have  a  tmst  de- 
dared  in  plalntUTs  favor  on  land  patented 
to  the  defendant.  Jadgment  for  plalntUf,  and 
defendant  appeals.    Reversed. 

A.  Haines  ^d  Haines  &  Haines,  all  of 
San  Diego,  and  Conkling  &  Brown,  of  £1 
Centro,  for  appellant 

J.  S.  Larew,  of  El  Centro,  for  respondent. 

FINLAYSON,  P.  3.  On  Jane  1,  1915,  a 
patent  was  issued  to  defendant  for  tbe  land 
in  controversy — a  parcel  containing  almost 
160  acres.  According  to  the  plat  of  tbe  re- 
suryey  of  certain  lands  In  tbe  Imperial  Val- 
ley filed  In  tbe  Los  Angeles  land  office  Feb- 
mary  23, 1909,  tbe  land  in  controversy  Is  tbe 
S.  E.  %  of  the  N.  W.  M  and  the  N.  E.  %  of 
the  S.  W.  %  and  lots  8  and  12  of  section  7, 
townsblp  16  sonth,  range  16  east,  San  Ber- 
nardino base  and  meridian.  Claiming  that 
tbe  patent  was  mistakenly  issned  to  defend- 
ant by  reason  of  certain  alleged  erroneous 
legal  conclusions  on  tbe  part  of  tbe  land  de- 
partment, plalntifr  brought  this  action  to 
cbarge  defendant  as  trustee  of  tbe  legal  title 
for  bis  benefit.  Judgment  passed  for  plain- 
tiff, and  defendant  appeals. 

Tbe  patent  was  issued  under,  and  eadi 
party  bases  his  claim  to  the  land  upon,  what 
Is  known  as  the  "Desert  Land  Act,"  approved 
>»arnh  3.  1ST7  00  Stats,  at  I^rge,  p.  .3T7  {V 


same  aa  nearly  aa  posaiWe  without  a  survey. 
At  any  time  within  tbe  period  of  three  years 
after  filing  said  dedaiation,  upon  making  satis- 
factory proof  to  tbe  register  and  receiver  of 
the  rcdamatioB  of  said  tract  of  land  in  the 
manner  aforesaid,  and  upon  tbe  payment  to  the 
receiver  of  the  additional  sura  of  one  dollar  per 
acre  for  a  tract  of  land  net  exceeding  [320 
acres]  to  any  one  person,  a  patent  for  the 
same  shall  be  issued  to  him.  Provided,  that 
DO  person  shall  be  permitted  to  enter  more 
than  one  tract  of  land  and  not  to  exceed  [320 
acres]  which  shall  be  in  compact  form." 

It  will  be  noticed  that,  aooording  to  tbe 

provisions  of  tbe  original  act  of  1877,  as 
amended  by  tbe  act  of  1891,  it  was  permis- 
sible to  enter  unsorveyed  as  well  as  surveyed 
land,  the  act  providing  that,  if  the  land  be 
surveyed,  tbe  applicant's  declaration  shall 
"particularly"  describe  it — meaning,  we  have 
no  doubt,  that  tbe  declaration  shall  describe 
the  land  according  to  tbe  lines  (tf  the  govern- 
ment survey — and,  if  the  land  be  nnsurveyed, 
the  declaration  "shall  describe  tbe  same  aa 
nearly'  as  possible  without  stirvey."  By  the 
amendatory  act  of  Marcb  28,  1906  (35  Stats, 
at  liarge,  p.  52  [section  4681]),  it  is  provided 
that,  from  and  after  tlie  passage  of  that 
act — 

'^e  right  to  make  entry  of  desert  lands 
•  •  •  shall  be  restricted  to  surveyed  public 
lands,  *  •  •  and  no  sndi  entries  of  nn- 
surveyed lands  shall  be  allowed  or  made  of 
record." 


This  act  of  IflOe  gives  a  preference  right 
to  bona  fide  settlers  who  have  reclaimed  or 
commenced  the  work  of  reclaiming  nnsur- 
veyed desert  land  prior  to  the  survey  there- 
of. The  provision  for  this  preference  right 
is  as  follows : 

"Any  individual  qualified  to  make  entry  of 
desert  lands  under  said  acts  [the  original  act 
of  1877  and  the  amendatory  act  of  1891]  who 
has,  prior  to  survey,  token  possession  of  a 
tract  of  imsnrveyed  desert  land  not  exceeding 
in  area  three  hundred  and  twenty  acres  in 
compact  form,  and  has  reclaimed  or  has  in  good 
faith  commenced  the  work  of  reclaiming  the 
same,  shall  have  the  preference  tight  to  make 
entry  on  such  tract  under  said  acts,  in  con- 
S.  Comp.  Pt.  a  4674--16761).  as  amended  byJ  fonnity  with  the  public  land  surveys,   within 


tbe  acts  of  March  3,  1891  (26  Stats,  at  I^arge, 
p.  1096  [C.  8.  Comp.  St.  Sf  4677,  4678,  4679, 
4680]),  and  liarcb  28,  1908  (35  Stats,  at 
tArge,  p.  52  [U.  S.  Comp.  St  {|  4681-4683]). 
rhe  original  act  of  1877,  as  amended  by  the 
act  of  1891,  provides  that  a  qnalifled  person, 
on  payment  of  25  cents  per  acre,  may  file 
with  tbe  register  and  receiver  of  the  local 
land  office  a  declaration  under  oatb — 

"that  he  intends  to  reclaim  a  tract  of  desert 
land  not  exceeding  [320  acres],  by  conducting 
water  upon  the  same  within  the  period  of  three 
years  thereafter.  •  •  •  Said  declaration 
shall  describe  particulariy  said  [320  acres]  if 
surveyed,  and,  if  unsurveyed,  shall  describe  the 


ninety  days  after  the  filing  of  the  approved  plat 
of  survey  in  the  district  land  office." 

The  land  In  controversy,  located  In  what  Is 
known  as  tbe  Imperial  Valley,  is  a  part  of 
a  large  tract  of  desert  land  wbldi,  until 
comparatively  recent  times,  was  a  barren 
waste  that  bad  originally  been  surveyed  un- 
der the  authority  of  the  United  States  govern- 
ment In  1855.  That  survey  was  approved 
In  1856,  and  the  approved  plat  thereof  filed 
in  the  Department  of  tbe  Interior  and  in  the 
local  land  office  in  1889.  It  la  a  matter  of 
common  knowledge  that  the  lands  embraced 
in  this  original  survey  of  1856,  or  tbe  greater 
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part  thereof,  remained  tmoccnided  for  many 
years.  Wben,  however.  It  was  discovered 
that  these  apparently  barren  lands  CQuld  be 
rendered  exceedingly  productive  by  means  of 
Irrigation,  an  extensive  settlement  of  the 
valley  began.  By  that  time  the  monuments 
referred  to  In  the  field  notes  of  the  1S56  sur- 
vey had  been  almost  entirely  obliterated,  and 
It  was  difficult,  and,  in  fact,  in  many  cases 
impossible,  to  trace  uiwn  the  ground  the 
boundaries  of  the  government  subdivisions  as 
established  by  that  survey.  These  conditions 
resulted  in  the  making  of  several  private 
surveys  in  an  effort  to  define,  in  terms  of  the 
original  government  snrvey,  claims  to  public 
iands.  Many  applicants  to  make  entry  of 
these  lands  under  the  Desert  liand  Law,  er- 
roneously assuming  that  the  lines  of  these 
private  surveys  coincided  with  the  lost  lines 
of  the  1856  government  surv^,  made  un- 
availing efforts  to  enter  public  lands  under 
descriptions  obtained  from  the  private  sur- 
veys. In  the  case  of  Herman  H.  Peterson  et 
al.,  40  Land  Dec.  562,  there  may  be  found  a 
graphic  description  of  these  deplorable  condi- 
tions. 

Moved,  no  doubt,  by  these  unfortunate  em- 
barrassments and  chaotic  conditions  in  the 
Imerial  Valley,  Congress,  in  1902,  passed  an 
act  entitled: 

"An  act  providing  for  the  resurvey  of  certain 
townships  in  San  Diego  county,  California." 
32  Stat.  728. 

This  was  prior  to  the  creation  of  Imperial 
county,  and  at  a  time  when  the  lands  were 
In  San  Dl^^)  county.  By  this  act,  which  was 
approved  July  1,  1902,  It  was  enacted : 

"That  the  secretary  of  the  interior  be,  and  he 
is  hereby,  authorized  to  cause  to  be  made  a  re- 
survey,  of  the  lands  in  San  Diego  county,  in 
the  state  of  California,  embraced  in  and  con- 
sisting of  the  tier  of  townships  thirteen,  four- 
teen, fifteen,  and  sixteen  south,  of  ranges  elev- 
en, twelve,  tWrteen,  fourteen,  fifteen,  and 
sixteen  east,  and  the  fractional  township  sev- 
enteen south,  of  ranges  fifteen  and  sixteen  east, 
all  of  San  Bernardino  base  and  meridian 
•  •  •;  provided,  that  nothing  herein  contain- 
ed shall  he  so  construed  as  to  impair  the  pres- 
ent bona  fide  claim  of  any  actutd  occupant  of 
any  of  said  lands  to  the  lands  so  occnpied." 

Pursuant  to  this  act  of  July  1,  1902,  resur- 
veys  of  the  townships  described  were  ordered, 
among  others  township  16  south,  range  16 
east — the  township  wherein  is  located  the 
land  in  controversy.  The  resurvey  of  the 
township  was  made  by  United  States  Sur- 
veyor Henderson  in  1904,  the  plat  thereof 
was  approved  by  the  United  States  Surveyor 
General  on  November  4,  1908,  and,  as  we 
bave  stated,  was  filed  in  the  land  office  at 
Los  Angeles  on  February  23,  1909. 

The  United  States  Circuit  Court  of  Ap- 
peals, In  the  case  of  Cox  v.  Hart  (C.  C.  A. ; 
decided  January  3, 1921)  270  Fed.  51.  held  that 
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this  act  of  July  1, 1902,  was  a  legislative  dec- 
laration that,  until  the  resurvey  should  be 
made  as  authority  thereby,  the  lands  were 
to  be  regarded  as  unsurveyed  lands,  the 
court  saying: 

"We  are  of  the  opinion  that  the  court  below 
properly  held  that  et  the  time  when  the  claims 
of  the  parties  hereto  were  initiated  the  laud 
was  unsurveyed  land.  •  •  *  The  act  of 
1902  authorizing  a  resurvey  wag  a  legislative 
declaration  that  the  lands  were  to  be  regarded 
as  unsurveyed  lands,  that  a  new  survey  was  to 
be  substituted  for  the  old,  and  that  by  the  new 
survey  the  future  disposition  of  the  lands  was 
to  be  regulated." 

That  case,  we  are  informed,  has  been  tak- 
en to  the  United  States  Supreme  Court, 
where  it  is  now  pending.  Until  the  qoestion 
shall  have  been  decided  by  that  tribunal,  it 
cannot  confidently  be  asserted  that  the  act 
whereby  Congress  authorized  such  resurvey 
was  or  was  not  a  legislative  declaration  that 
these  lands  should  be  regarded  as  unsur- 
veyed lands  until  the  new  survey  should  be 
substituted  for  the  old.  It  Is  earnestly  con- 
tended by  the  respondent  that  the  law  is  as 
declared  by  the  United  States  Circuit  Court 
of  Appeals,  and  that,  from  the  date  of  the 
passage  of  the  act  of  July  1,  1002,  until  the 
plat  of  the  resurvey  was  duly  approved,  the 
land  in  controversy  had  the  status  of  unsur- 
veyed land  for  all  purposes,  and  that  for 
that  reason  be  possessed,  for  00  days  after 
the  filing  of  the  approved  plat  of  the  resur- 
vey, the  preference  right  given  by  the  act 
of  March  28,  1908.  Just  as  earnestly  is  It 
contfflided  by  appellant  that  the  land  has 
been  "surveyed"  land  at  all  times  since  the 
plat  of  the  original  survey  of  1856  was  ai>- 
proved  by  the  authorized  Department  of- , 
ficers.  It  must  be  conceded  that  the  argu- 
ment advanced  by  appellant  to  sustain  this 
contention  possesses  much  cogency  and  per- 
suasive force.  However,  as  the  sequel  will 
show,  the  case  can  be  decided  without  under- 
taking to  pass  upon  this  interesting  ques- 
tion; and  we  therefore  shall  assume,  for 
the  purpose  of  this  decision  only,  that  from 
the  date  of  the  passage  of  the  act  authoriz- 
ing the  resurvey  until  the  approval  of  the 
plat  of  the  resurvey  these  lands  had  the  sta- 
tus of  unsurveyed  lands,  as  held  by  the  Cir- 
cuit Court  of  Appeals  In  the  Cox  Case. 

[11  Unless  the  original  survey  of  1856 
was  abrogated  by  some  act  of  Congress,  such, 
for  instance,  as  this  act  of  July  1,  1902,  so 
that,  by  congressional  enactment,  the  lands 
resumed  their  original  status  of  unsurveyed 
lands,  no  declaration  to  that  effect  by  the 
ofiicers  of  the  Land  Department  could  oper- 
ate to  place  them  In  the  category  of  unsur- 
veyed lands ;  for,  though  the  adminlstratlou 
of  the  public  land  system  of  the  United 
States  is  intrusted  to  the  Land  Department, 
and  the  officers  thereof,  In  the  discharge  of 
their  official  duties  involving  Judgiaait  or 
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discretion,  possess  a  wide  latitude  of  dis- 
cretionary anthority,  the  department,  never- 
theless, cannot  override  the  express  wUl  of 
Congress,  and  cannot  convey  or  refuse  to  con- 
vey public  lands  in  disregard  or  in  defiance  of 
congressional  enactment  Burfennlng  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  321,  16  Sup.  Ct. 
1018,  41  U  Ed.  175. 

On  March  80.  1906,  which  was  before  ei- 
ther party  to  this  action  had  made  any  at- 
tempt to  enter  the  lands  in  controversy,  the 
Commissioner  of  the  General  Land  Office  di- 
rected the  register  and  receiver  of  the  local 
land  office  "to  suspend  entries"  In  the  town- 
ships the  resurvey  of  which  was  directed  by 
the  act  of  July  1,  1002.  On  May.  24.  1907, 
this  order  of  suspension  was  modified  by 
the  General  Land  Office  so  as  "to  permit 
desert  land  entry  thereof  the  same  as 
though  the  lands  were  unsurveyed."  It  was 
further  ordered  by  the  Commissioner  of  the 
General  Land  Office  In  these  instructions  of 
May  24,  1007,  that— 

"All  applications  for  entries  filed  subsequent 
to  March  31,  1906,  must  describe  the  land  with 
reference  to  the  established  lines  of  the  origi- 
nal survey,  to  be  adjusted  by  legal  subdivisions 
to  the  lines  of  the  resurvey  wlien  established; 
and  after  resurvey,  the  entryman  will  be  re- 
quired to  make  proof  in  the  form  of  an  affida- 
vit, corroborated,  showing  the  legal  subdivisions 
of  this  claim." 

That  Is,  under  the  terms  of  the  Commis- 
sioner's instructions  of  May  24,  1907,  every 
desert  land  entry  was  to  he  Initiated  In  pre- 
cisely the  same  manner  as  before  the  pas- 
sage of  the  Resurvey  Act  of  1902,  1.  e.,  by 
an  application  describing  the  land  by  ref- 
erence to  the  lines  of  the  original  survey, 
and,  after  being  so  Initiated,  the  entry  was 
to  take  the  same  course  that  It  would  have 
taken  prior  to  the  Resurvey  Act  of  1902. 
down  to  and  Including  the  final  proof  of 
reclamation,  when,  instead  of  issuing  a  pat- 
ent describing  the  land  in  terms  of  the  ISoO 
survey,  and  as  described  by  the  entryman 
In  his  application  to  enter.  It  was  Intended 
that  the  Land  Department  at  Washington. 
In  order  to  adapt  the  final  allowance  of  the 
entry  and  the  description  In  the  patent  to 
the  resurvey  when  completed,  should  with- 
hold the  issuance  of  the  patent  until  the  re 
survey  should  be  made  and  the  plat  thereof 
approved  and  filed,  and  then,  when  that  was 
done,  the  Department  would  adjust  the  de- 
scription in  the  entry  to  the  lines  of  the  re- 
survey and  direct  the  issuance  of  a  final  re- 
ceipt and  iMtent  describing  the  land  ac- 
cording to  such  readjustment.  Under  date 
of  August  8,  1907,  the  General  Land  Office, 
In  a  letter  addressed  to  the  register  and  re- 
ceiver of  the  local  land  office,  advised  the 
latter  that— 

"These  lands  occupy  the  status  of  unsurveyed 
lauds,  for  which  reason  you  have  been  authoriz- 
ed to  accept  desert  land  entries  therefor." 


This  was  prior  to  the  passage  of  the  act, 
of  Mardi  28, 1908,  whereby  Congress  declared 
that— 

"No  desert  land  entries  of  unsurveyed  lands 
shall  be  allowed  or  made  of  record." 

On  March  20, 1909,  defendant  filed  his  des- 
ert land  application  for  the  land  In  contro- 
versy, describing  It  according  to  the  resur- 
vey, the  approved  plat  whereof  had  boon 
duly  filed  February  23,  1909.  This  npplica- 
tiou  was  allowed  by  the  local  land  officers 
on  May  31,  1910.  On  May  20,  1909,  plain- 
ticr  filed  a  desert  land  application  whereby 
be  sought  to  make  entry  of  the  land  In  con- 
troversy, together  with  an  adjoining  par- 
cel of  approximately  160  acres  designat- 
ed on  the  plat  of  the  resurvey  as  "Tract 
87."  This  application,  In  so  far  as  It 
related  to  the  lands  In  controversy,  was  re- 
jected by  the  local  land  officers  for  conflict 
with  the  application  filed  by  defendant  on 
the  20th  day  of  March  preceding. 

If  the  foregoing  statement  narrated  all 
the  facts,  there  would  be  no  question  as  to 
defendant's  priority  and  his  right  to  a  pat- 
ent But,  by  reason  of  facts  that  we  now 
are  at>out  to  state,  plaintiff  claims  that  be 
has  the  prior  right,  and  that  therefore  a 
patent  should  have  been  Issued  to  him  upoa 
the  completion  of  the  acts  required  of  him 
by  the  desert  land  law. 

The  facts  which  are  determinative  of  the 
respective  claims  of  the  parties  are  substan- 
tially as  follows:  About  March  1,  1908, 
plaintiff  first  examined  the  land  In  contro- 
versy,  and  found  it  uncultivated  and  unoc- 
cupied desert  land  claimed  by  on°e  George 
T.  Hammond,  who,  it  seems,  had  plowed  fur- 
rows around  It  and  had  cleared  a  small 
quantity  of  brush  from  the  northeast  cor- 
ner. Hammond,  whose  application  to  enter 
the  land  had  been  rejected  by  the  local  land 
officers,  and  who  had  taken  an  appeal  front 
this  decision  of  the  register  and  receiver, 
executed  and  delivered  to  plaintiff,  on 
March  3,  1908,  in  consideration  of  the  pay- 
ment of  the  sum  of  ¥500,  a  relinquishment 
which,  plaintiff  testified,  was  wade  out  on 
the  regular  form  of  relinquishment  furnish- 
ed by  the  land  office.  On  March  4,  190S, 
plaintiff  set  redwood  posts  at  the  corners 
of  the  land  In  controversy,  and  posted  there- 
on notices  that  he  Intended  to  reclaim  It 
from  its  desert  stat& 

On  March  8,  1908,  plaintiff  filed  his  first 
desert  land  application — application  No. 
01487 — wherein  he  described  as  follows  the 
land  of  which  he  desired  to  make  entry: 

"The  land  which  I  intend  to  reclaim  is  desert 
land  and  is  described  as  follows:  S.  E.  ^  of  N. 
W.  %,  N.  E.  %  of  S.  W.  %,  N.  W.  %  of  S.  B. 
V*  and  S.  %  of  N.  B.  %  and  N.  B.  %  of  N.  B. 
%,  Sec.  7,  and  W.  %  of  N.  W,  %,  section  8, 
township  16  south,  range  16  east  San  Bernar- 
dino meridian,  containing  320  acres,  situated  in 
Imperial  county,  state  of  California." 
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[21  At  the  thne  whm  plaintiff  filed  this 
application  No.  01487,  the  plat  of  tbe  resur- 
Tey  bad  not  been  approved.  At  that  time, 
therefore,  there  was  no  resurrey.  Until  the 
plat  of  a  survey  has  been  approved  by  the 
United  States  Surveyor  General,  there  is  no 
official  survey,  tbe  date  of  the  Department's 
approval  of  the  plat  being  treated  as  the 
date  of  tbe  survey.  Medley  v.  Robertson, 
55  Cal.  306:  Garfield  v.  Wilson,  74  Cal.  175, 
15  Pac.  620;  United  SUtes  ▼.  Gartner  (0.  C.) 
38  Fed.  L 

"There  is.  In  fact,  no  such  tract  of  land  as 
that  describrd  In  the  petition  until  it  has  been 
located  within  the  congrpssional  township,  by 
an  actual  surrey  and  establisliment  of  the  lines, 
under  the  authority  of  the  United  States,  and 
the  aurvey  hat  been  approved  by  the  proper 
Onitei  Rtatet  Swrveyor  General.  A  person 
may  approximate  to  the  lines  that  may  be 
mn — may  surmise  the  precise  lines— but  the 
tract  has  no  separate  legnl  identity  until  the 
sarvey  is  made  and  approved  nnder  the  author- 
ity ot  CoDsress."  Middleton  v.  Low,  SO  CaL 
006.     (Italics  ours.) 

There  is  nothing  on  the  face  of  plalntifTs 
application  No.  01487,  filed  by  him  March  8, 
1908,  to  indicate  that  the  description  there- 
in was  intended  to  refer  to  any  survey  other 
tiian  an  ottlclal  government  survey.  Tlie 
only  official  survey  that  theretofore  bad 
been  mnde  was  the  original  survey  of  185R. 
Id  tbe  absence  of  anything  in  the  applica- 
tion Itself  to  indicate  a  contrary  intention, 
it  should  be  assumed,  as  evidently  It  was  b.r 
tbe  local  land  officers,  that  the  appllcntlon 
was  made  in  compliance  with  the  instruction 
theretofore  promulgated  by  the  Commlssim- 
er  ot  the  General  Land  Office  that — 

"AD  applications  for  entries  filed  subsequent 
to  March  SI,  1906,  mnst  describe  the  land  with 
refrrrnce  to  the  established  lines  of  the  orig- 
inal survey." 

~When  tbe  resnrvey  of  the  Imperial  Valley 
was  andertahcn  by  the  govertinaent,  desert 
Innd  entries  were  permitted  therein  as  for  un- 
Eurveyed  land,  but  applicants  were  required 
to  describe  the  tracts  desired  by  them  accord- 
ing to  the  original  gnrvey."  Stephenson  v. 
Pashgian,  42  Land  Dec.  115. 

It  Is  manifest  that  the  register  and  re- 
ceiver of  the  local  land  ofllce  construed 
plaintifTs  application  of  March  8,  1908.  as 
describing  the  land  according  to  the  original 
survey  of  1856 — ^tbe  only  construction  of 
which  It  was  properly  susceptible  In  view  of 
tbe  fact  that  at  that  time  the  original  sur- 
vey of  1856  was  the  only  official  survey  that 
ever  had  existed.  So,  con.struing  plaintiff's 
application  No.  01487,  the  locnl  land  officers 
rejected  it  on  March  10,  1908,  upon  the 
ground  that  the  land  office  records  showed 
tbsi.t  each  subdivision  referred  to  in  plain- 
tiff's application  was  covered  by  a  prior  ub- 
oinceled  desert  land  entry  with  which  plain- 
tllTs  application  conflicted.  On  the  trial 
In  the  court  below,  tbe  records  of  the  local 
land    ofBee    woe    introduced   in    evidence. 


They  showed  that  bu<A  prior  desert  land  en- 
tries had  been  made  and  that  the  snrae  were 
uncanceled  at  the  date  of  plalntifTs  appli- 
cation No.  01487.  In  rejecting  plaintiff's 
application,  the  register  and  receiver  also 
notified  plaintiff  that— 

"The  relinquishment  ot  George  T.  Ham- 
mond to  lands  described  by  metes  and  bounds 
does  not  clear  the  record  in  any  respect,  as 
such  applications  cannot  be  accepted,  under 
instructions  from  the  General  Land  Office,  and 
therefore  have  no  standing  on  oar  records." 

On  April  9,  1808,  plaintiff  appealed  to  the 
Commissioner  of  the  General  I^nd  Office 
from  tlie  decision  of  the  local  land  officers 
rejecting  bis  application  014S7.  In  this  ap- 
peal plaintiff,  after  referring  to  the  fact 
that  the  work  of  sectlonlzing  the  townships 
In  the  field,  under  the  congressional  author- 
ity for  the  resurvey,  had  been  in  progress 
for  several  months,  and  was  then  complet- 
ed, says: 

■'The  land  applied  for  by  appellant  is  prop- 
erly described  by  the  new  official  survey  which 
shortly  will  be  established  as  the  official  cor- 
rect government  sarvey  of  the  lands  in  this 
district" 

So  far  as  is  disclosed  by  anything  of  rec- 
ord In  the  Land  Department,  this  is  the  first 
Intimation  that  plaintiff's  application  was 
Intended  by  him  to  describe  tbe  lands  applied 
for  according  to  the  resnrvey,  which,  though 
then  In  progress,  was  not  completed,  for  the 
reason  that  at  that  time  no  plat  of  the  re- 
survey  had  been  an>roved  by  tbe  United 
States  Surveyor  General.  If  the  descrip- 
tion In  plaintiff's  application  were  read  as 
though  the  township  and  section  lines  there- 
in mentioned  were  the  snme  as  the  corre- 
spondingly numbered  township  and  section 
lines  of  the  resurvey,  the  plat  whereof  was 
subsequently  approved  and  filed  In  the  local 
land  office,  'hen  plaintiff's  ai>iilication  of 
March  8,  190S,  would  Include  the  land  in 
controversy  and  also  the  adjoining  tract  of 
appro-^imately  100  acres  designated  on  the 
plat  of  the  resurvey  as  "Tract  87." 

At  the  time  when  plaintiff  filed  his  appli- 
cation of  March  8,  1908,  the  lUO  acres  com- 
prising the  land  known  under  the  resurvey 
as  tract  87  were  covered  by  a  prior  desert 
land  entry  made  by  one  Mary  B.  Gray.  This 
tract  of  land,  lying  to  the  east  of  and  ad- 
joining the  land  in  controversy,  was  de- 
scribed in  Miiry  E.  Gray's  entry  as  tlic  north- 
west quarter  of  section  12.  It  seems  that. 
In  her  application  to  make  entry  of  this 
adjoining  tract,  Mary  E.  Gray  de.scril)ed  the 
land,  or  at  least  attempted  to  describe  it, 
according  to  the  established  lines  of  the 
original  survey,  as  requlreil  by  the  Instruc- 
tions Issued  by  the  Commissioner  on  May 
24.  1907.  On  June  16,  1908,  plaintiff  tiled  in 
the  local  land  office  a  contest  of  the  entry 
that  Mary  E.  Gray  had  made  of  this  tract 
of  160  acres  adjoining  the  land  in  contro- 
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year,  "^t^  contest  was  made  by  plaintiff 
upon  the  gronnd  that  no  reclamation  work 
had  been  done  by  lira.  Gray  or  her  heirs 
during  the  first  year  sncoeedlDg  her  oitry. 
Plaintiff  made  the  conteet  for  the  purpose 
of  clearing  the  record,  so  tliat'he  could  file 
on  the  entire  320  acres,  L  e.,  the  land  In  con- 
troversy, containing  approximately  160  acres, 
and  the  160  acres  comprising  what  is  now 
known  as  tract  87.  As  the  result  of  this 
contest,  the  Gray  entry  was  canceled  April 
^,  1909.  In  the  court  below  plaintiff  testi- 
fied, in  substance  and  effect,  that  he  knew, 
when  be  filed  his  desert  land  aH)lication 
014S7  on  March  8,  1908,  that  approximately 
one-half  of  the  land  that  he  applied  for, 
namely,  the  160  acres  contained  in  what  is 
now  described  as  tract  87  on  the  plat  of 
the  resurrey,  was  covered  by  Mrs.  Gray's 
prior  entry;  that  be  expected  that,  as  it 
this  part  of  the  oitlre  320  acres,  his  ampli- 
cation would  be  rejected,  and  that  in  that 
event  he  would  take  an  appeal.  Intending 
daring  the  pendency  of  the  appeal  to  con- 
test Mary  B.  Gray's  pricv  entry,  and.  If  buc- 
cessful  in  that  contest,  to  eventually  have 
his  application  allowed  for  the  two  tracts, 
viz.,  the  land  in  controversy  and  the  160 
acres  now  known  as  tract  87. 

As  already  stated,  the  plat  of  the  resur- 
vey  was  approved  by  the  United  States  Sur- 
veyor GaiecaX  on  November  4,  1908,  and  was 
filed  in  the  local  land  office  February  23, 
1909.  Thereafter,  to  wit,  on  March  20,  1909, 
and  during  the  pendency  of  the  appeal  to  the 
Commissioner  of  tbe  General  Lend  Office 
from  the  decision  of  the  local  land  officers 
rejecting  plaintiff's  applicati<m  of  March  8, 
1908.  defendant,  as  we  have  stated,  filed,  bis 
appUcati<m  to  make  a  desert  land  entry  of 
the  lands  in  controversy.  All  action  upon 
defendant's  application  was  suspended  un- 
til after  plaintiff  had  withdrawn  bis  appeal 
from  tlie  rejection  of  his  application  of 
March  8,  1908. 

It  was  on  March  3,  1909,  that  defendant 
first  Inspected  the  land  In  controversy.  At 
that  time  he  saw  plaintiff's  notices  on  the 
northeast  comer  of  the  land.  He  also,  on 
Mardi  16,  1909,  saw  plaintiff's  employee  do- 
ing some  leveling  work  with  a  two-horse 
team  and  a  Fresno  scraper.  So  that  when, 
on  March  20,  1909,  he  made  aiq;)lication  to 
enter  the  land  in  controversy,  defendant 
knew  that  plaintiff  was  making  scmie  claim 
thereto. 

Plaintiff's  ctmtest  of  tbe  Gray  entry  having 
been  decided  in  bis  favor  on  April  30,  1909, 
and  tbe  land  covered  by  that  prior  entry — 
tbe  land  designated  on  the  resurvey  plat  a^: 
tract  87 — being  then  clear  on  the  record, 
plaintiff,  on  May  20,  1909,  filed  a  new  appli- 
cation— application  No.  06233 — ^whereby  he 
sought  to  make  a  desert  land  entry  covering 
the  lands  in  controversy  and  tract  87.  In 
this  application  of  May  20,  1909,  plaintiff 
asks  a  dismissal  ot  bis  appeal  from  tbe  de 


dsion  at  the  local  land  officers  rejecting  his 
prior  application  ot  Mardi  8,  1908.  Plain- 
tiff's second  ai^ication  contains  the  fol- 
lowing: 

"I  made  an  application  for  entr^  on  this 
same  land  March  9,  1908  [should  be  March  8, 
1908],  which  was  rejected  on  account  of  sur- 
vey, from  which  ruling  I  appealed.  I  now  de- 
sire said  appeal  dismissed  and  said  application 
of  March  9  [sic],  1908,  withdrawn." 

Plaintiff  accompanied  bis  new  application 
with  a  documoit,  duly  signed  and  filed, 
whidi,  after  referring  to  bis  attempted  en- 
try of  March  8,  1908,  and  bis  appeal  from 
the  decisicm  of  the  local  land  officers  re- 
jecting his  first  api^cation,  concludes  b.v 
stating  that  be — 

"now  desires  to  have  said  appeal  dismissed, 
and  Raid  application  of  March  9th  [ato],  1906, 
withdrawn,  and  ioe*  hereby  toithdrav)  laid  ap- 
plication, and  respectfully  aak»  that  {h«  taid 
appeal  be  ditmitted."     (Italics  ours.) 

During  the  course  of  the  trial  in  the  court 
below  defendant  put  in  evidence  Serial  Reg- 
ister No.  1  of  the  local  land  office  at  liO.s 
Angeles,  showing  entries  under  the  number 
014S7-^the  number  of  plaintiff's  first  appli- 
cation, the  application  ttiat  was  made  by 
him  on  March  8,  1908.  One  of  these  entries 
reads: 

"1909.     May   20.      Application   and    appeal 

withdrawn." 

The  register  and  receiver  of  the  local  land 
office  evidently  considered  that  plaintiff's 
new  application,  06233,  filed  May  20,  1000, 
and  its  accompanying  document,  constituted 
a  voluntary  dismissal  of  the  appeal  that  he 
had  taken  from  the  rejection  of  bis  original 
application  of  March  8,  1908.  For,  on  May 
31,  1910,  defendant's  application,  action 
whereon  had  been  suspended  pending  plain- 
tiff's appeal,  was  allowed  by  the  local  land 
ofiice. 

On  October  12,  1910,  the  Commissioner  of 
the  General  Land  Office  at  Washington  wrote 
to  the  register  and  receiver  of  the  local  land 
office  at  Los  Angeles,  advising  the  latter  that 
on  May  20,  1909,  plaintiff  had  filed  in  tbe  lo- 
cal land  office — 

■'A  statement  sipmed  by  the  applicant,  dated 
May  18,  1909,  wherein  he  requests  'to  havo 
said  appeal  dismissed  and  said  application  of 
March  9  [8],  1908,  withdrawn.'  In  view  of 
this  statement  of  the  claimant,  which  is  now 
on  file  in  this  office,  the  application  is  hereby 
finally  rejected,  the  appeal  dismissed,  and  the 
case  closed.  You  will  make  proper  notations 
on  your  records." 

Upon  tbe  foregoing  state  of  facts  a  hear- 
ing before  the  register  and  receiver  of  the 
local  land  office  was  ordered  by  tbe  Commis- 
sioner of  the  General  Land  Office  to  deter- 
mine the  rights  of  the  respective  claimants— 
the  litigants  in  the  present  action.  A  trial 
was  had  before  the  register  and  naelver,  le- 
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mlting  In  a  dedston  by  those  officers  recom- 
mending that  defendant's  entry  be  canceled 
and  plaintiff's  application  to  enter  be  al- 
lowed. On  an  appeal  by  defendant  to  the 
Ck>nunlssloner  of  the  General  Land  Office, 
the  decision  of  the  local  land  officers  was  af- 
firmed. Whereupon  defendant  took  an  ap- 
peal to  the  Secretary  of  the  Interior.  For 
the  reasons  set  forth  In  a  written  opinion 
handed  .down  by  the  B'lrst  Assistant  Secre- 
tary, the  decision  of  the  Commissioner  affirm- 
ing that  of  the  local  land  officers  was  re- 
versed, and  it  was  adjudged  that  defendant's 
entry  of  the  lands  In  controversy  should  re- 
main Intact,  without  prejudice  to  plalntUTs 
right  to  complete  his  claim  for  the  adjoining 
160  acres  in  tract  87.  Thereafter  the  patent 
was  issued  to  defendant,  and  in  due  time  this 
action  was  commenced  to  have  it  declared 
that,  as  patentee,  defendant  holds  the  legal 
title  In  trust  for  plaintiff. 

From  the  written  opinion  of  the  First  As- 
sistant Secretary  it  appears  that  plaintiff,  in 
his  contest  in  the  Land  Department,  con- 
tended: (1)  That  on  the  date  of  the  filing  of 
defendant's  application,  a  previous  applica- 
tion by  plaintiff  for  the  land  In  controversy, 
together  with  tract  87,  was  pending  on  an 
appeal  from  Its  rejection  by  the  local  land 
officers;  (2)  that  plaintiff  acquired  a  prefer- 
ence right  of  entry  by  virtue  of  work  per- 
formed on  the  land  prior  to  the  filing  of  the 
plat  of  the  resurvey  on  February  23,  1909; 
and  (3)  that  defendant  was  chargeable  with 
knowledge  of  plaintifTs  claim  to  the  land 
based  upon  his  alleged  purchase  of  the  rights 
of  Hammond  and  the  performance  of  work, 
subsequent  to  the  filing  of  the  plat  of  the 
resurvey,  looking  to  the  reclamation  of  the 
land.  For  reasons  set  forth  in  his  opinion, 
the  Secretary  decided  adversely  to  plaintiff 
upon  each  of  these  three  contentions,  and  the 
latter  now  claims  that,  in  so  deciding,  errors 
of  law  were  committed  by  the  Secretary  en- 
titling plaintiff  to  the  relief  that  he  seeks  by 
this  action.  These  three  points  are  the  nltl- 
mate  questions  of  law  presented  for  our  deter- 
mination by  this  appeal ;  and  if  none  of  them 
be  tenable,  then. the  Judgment  of  the  court 
below  adjudging  that  defendant  holds  the  le- 
gal title  in  trust  for  plaintiff  must  be  re- 
versed. 

[S]  Before  proceeding  to  a  discussion  of 
the  three  propositions  which  plaintiff  claims 
were  erroneously  decided  against  him  by  the 
Secretary  of  the  Interior,  there  is  a  further 
question  that  needs  consideration.  Plaintiff 
Claims  that,  because  the  Secretary  of  the  In- 
terior, in  deciding  against  his  contentions, 
gave,  his  reasons  therefor  in  a  written  opin- 
ion, no  objection  to  his  application  to  enter 
the'  land  may  be  urged  by  defendant  in  this 
action  that  the  Land  Department  itself  did 
not  make.  In  support  of  this  proposition 
plaintiff  dtes  us  to  Northern  Pacific  R.  Ck). 
T.  Trodlck,  221  U.  S.  208,  31  Sup.  Ot.  607,  55 
L.  Bd.  704,  where  it  was  said: 


"It  is  not  for  the  railway  company,  to  which 
was  wrongfully  issued  a  patent,  to  make  an 
objection  to  l^odick's  claim  whidi  the  land 
office  would  not  make." 

In  that  case  the  appellants  daimed  under 
a  patent  that  liad  beoi  issued  to  the  railway 
company  under  a  railway  land  grant  On 
behalf  of  Trodlck,  the  appellee.  It  was  shown 
that,  while  the  land  was  unsurveyed,  and 
prior  to  the  filing  of  the  railroad  company's 
map  of  definite  location,  Trodlck's'  graritor 
had  occupied  the  land  with  the  bona  fide  in- 
tent to  acquire  title  from  the  United  States 
under  the  homestead  laws  Just  as  soon  as  a 
government  survey  should  be  made.  By  the 
terms  of  the  Land  Grant  Act  it  was  provid- 
ed, in  effect,  that  land  within  the  limits  of 
the  grant  should  not  pass  to  the  railway  com- 
pany If,  when  the  map  of  definite  location 
should  be  filed.  It  was  occupied  by  a  home- 
stead settler  who,  in  good  faith,  intended 
to  acquire  title  under  the  federal  laws.  For 
this  reason  the  United  States  Supreme  Court 
held  that,  because  of  the  occupancy  of  the 
land  by  Trodiek's  grantor,  the  title  did  not 
pass  by  the  congressional  grant  to  the  rail- 
way company,  but  was  excepted  from  Its  op- 
eration, and  the  railway  company  did  not  ac- 
quire and  could  not  acquire  any  Interest 
whatever  in  or  to  this  particular  tract  of 
land  by  reason  of  the  definite  location  of 
its  line  of  railway.  In  other  words,  the  rail- 
way company  was  at  all  times  a  total  stran- 
ger to  the  land,  and,  of  course,  as  such  stran- 
ger had  no  right  to  object  to  any  action 
that  might  be  taken  by  the  land  department 
in  recognition  of  Trodlck's  right  to  acquire 
the  title  from  the  United  States  under  the 
homestead  laws.  That  case  has  no  applica- 
tion here.  There  neither  the  railroad  com- 
pany nor  its  grantees  possessed  any  right 
that  could  Intervene  betweoi  the  government 
and  Trodlck's  claim  to  title.  Here,  if  de- 
fendant's position  be  tenable,  he  did  Initiate 
a  right  that  intervened  between  the  comple- 
ti<m  of  the  resurvey  and  plalntlfTs  second  ap- 
plication. Defendant,  to  whom  the  patent 
was  Issued,  Initiated  an  Inceptive  right  to 
the  land  on  March  20,  1909,  when  he  filed  his 
application  to  make  entry  under  the  Desert 
Land  Act,  unless  prior  thereto  plaintiff  had 
initiated  a  prior  and  superior  right  which 
he  is  now  in  a  poeitl<m  to  assert  The  bur- 
den is  upon  plaintiff  to  show  that  he  did  ac- 
quire such  prior  and  superior  right  For  it 
is  the  settled  rule  that  in  actions  of  this 
character  the  plaintiff  must  succeed,  not  up- 
on the  weakness  of  his  adversary's  title,  but 
upon  the  strength  of  his  own;  and  unless  he 
shows  affirmatively  that  he  is  entitled  to  the 
land,  he  cannot  prevail.  Bohall  v.  DiUa,  114 
U.  S.  47,  5  Sup.  Ct  782,  29  L.  Ed.  61 ;  Sparks 
V.  Pierce,  115  U.  S.  408,  6  Sup.  Ct  l(tt,  29 
L.  Bid.  428;  Lee  v.  Johnson,  116  U.  S.  48,  6 
Sup.  Ct  249,  29  L.  Bd.  570.  In  BohaU  r. 
DiUa,  supra,  the  court  said: 
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"To  charge  tbe  holder  of  the  legal  title  to 
land  under  a  patent  of  the  United  States  as 
a  trustee  for  another,  and  to  compel  him  to 
transfer  the  title,  the  claimant  must  present 
such  a  case  as  will  show  that  he  himself  was 
entitled  to  the  patent  from  the  govemmpnt, 
and  that  in  consequence  of  erroneous  rulings 
of  the  officers  of  the  Land  Department  upon 
the  law  applicable  to  the  facts  found,  it  was 
refused  to  him.  It  is  not  sufficient  to  show 
that  there  may  have  been  error  in  adjud^^ing 
the  title  to  the  patentee.  .  It  must  appear  that 
by  the  law  properly  administered  the  title 
should  have  been  awarded  to  the  claimant" 

Turning  now  to  the  three  questions  re- 
specting which  respondent  claims  that  the 
Secretary  of  the  Interior  erred:  The  first  con- 
tention advanced  by  respondent  to  support 
the  Judgment  of  the  lower  court  is  that  the 
I>and  Department  fell  into  an  error  of  law 
when  it  held  that  the  appellant  here  could 
acquire  a  superior  right  to  the  land  by  fil- 
ing an  application  therefor  pending  respond- 
ent's appeal  to  the  Commissioner  from  the 
rejection  of  his  first  application — his  appli- 
cation No,  01487,  presented  for  approval 
March  8,  1008,  and  rejected  by  the  local  land 
officers  on  March  10,  1908. 

[4]  If,  as  respondent  claims,  his  first  apptl- 
cation  was  improperly  rejected  by  the  local 
land  offlcer-q,  then  bis  appeal  to  the  Commis- 
sioner of  the  general  land  office  operated  to 
protect  him  from  the .  intervention  of  any 
subsequent  entry  pending  his  appeal  from 
the  adverse  decision  of  the  local  land  offi- 
cers. But  if,  as  we  think  is  the  case,  plain- 
tifTs  first  application — his  application  of 
March  8,  1908 — ^was  properly  rejected  by  the 
local  land  officers,  so  that  no  inceptive  right 
was  iniflated  thereby,  then  his  appeal  to  the 
Commissioner  did  not  affect  defendant's 
right  to  make  application  to  enter  the  land. 
That  Is,  if  for  any  reason  whatever  plain- 
tiff's first  application  failed  to  initiate  any 
Inchoate  right,  then  It  was  proper  for  the 
Land  Department  to  pursue  the  course  that 
It  did,  namely,  receive  defendant's  applica- 
tion, suspend  it  pending  plaintiff's  appeal, 
and,  upon  plaintiffs  voluntary  withdrawal  of 
his  apitenl.  allow  defendant's  application. 

[5]  It  will  he  recalled  that  on  May  20,1009. 
when  he  filed  his  second  application,  plaintiff 
Ineorpor.Tted  into  the  documents  then  signed 
by  him  and  filed  in  the  local  land  office  these 
words:  "I  made  application  for  entry  on 
this  same  land  March  9,  1908  [should  be 
March  8,  19081,  which  was  rejected  on  ac- 
count of  survey,  from  which  ruling  I  appeal- 
ed. I  now  desire  said  appeal  dismissed  and 
Bald  application  of  March  9  [sicl,  1908,  with- 
drawn" ;  also  that  he  "does  hereby  with- 
draw said  application,  and  respectfully  asks 
that  the  said  appeal  be  dismis.<!ed."  Having 
thus  voluntarily  withdrawn  his  first  appli- 
cation, and  having  asked  that  his  appeal 
from  the  Judgment  of  the  register  and  receiv- 
er be  dismissed,  tbe  decision  of  those  officers 


became  final,  the  same  as  if  no  appeal  had 
been  taken,  the  appellate  Jurisdiction  of  the 
Commissioner  ceased,  and,  even  if  plaintiff 
had  initiated  any  claim  by  his  original  appli- 
cation, such  claim  would  have  been  abated 
by  his  own  act  Smith  v.  Lovell,  4  Land 
Dec  267;  Spratt  v.  Edwards,  15  Land  Dec. 
290;  Hughey  v.  Dougherty,  9  Land  Dec  29. 
[6]  The  notion  that  an  appeal  from  a  deci- 
sion that  properly  rejects  an  application  to 
make  entry  bars  the  right  of  any  other  qual- 
ified person  to  file  an  application  pending 
such  appeal  was  vigorously  repudiated  by  the 
Land  Department  in  an  opinion  filed  in  Mil- 
ler v.  Robertson,  85  Land  Dec.  136,  where  it 
was  said: 

"It  is  the  existence  of  a  record  entry  which 
prevents  the  acceptance  of  au  application  for 
the  same  land  and  not  the  mere  filing  of  a  prior 
application.  Berry  v.  Towner,  21  Land  Dec 
434.  Any  other  practice  would  open  the  door 
to  sharp  practice  and  possible  injustice.  If  all 
applications  presented  after  the  offering  of  a 
prior  pending  one  were  to  be  unquaiihedly  re- 
jected, any  person,  though  totally  disqualified, 
by  being  first  in  time  would  be  able  to  tie  up 
the  disposition  of  the  land  until  tiual  action  was 
taken  on  his  application  and  thereby  be  afford- 
ed opportunity  to  speculate  upon  a  right  to 
which  in  equity  and  justice  he  was  not  eutitled. 
Tbe  Department  will  never  adopt  a  rule  or 
sanction  a  practice  tending  to  create  or  pro- 
tect a  mere  claim  of  right  not  capable  of  per- 
fection, in  order  that  it  may  be  made  the  sub- 
ject of  speculative  traffic,  to  the  possible  injury 
of  those  who  in  good  faith  are  seeking  to  exer- 
cise a  valid  right." 

[7]  It  is  suggested  that,  because  plaintiffs 
oppeal  from  the  decision  of  the  local  register 
and  receiver  rejecting  his  first  application 
was  not  formally  dhirais.sed  by  the  Commis- 
sioner of  the  General  Land  Office  until  Octo- 
ber 12,  1910,  the  allowance  by  the  local  land 
officers,  on  May  31,  1910,  of  defendant's  sus- 
pended application  was  premature.  The  an- 
swer to  this  Is  that,  if  plaintifTs  first  appli- 
cation initiated  no  Inceptive  right  whatever, 
then,  as  a  stranger  to  the  title  at  the  time  of 
the  allowance  of  defendant's  application,  he 
Is  in  no  position  to  challenge  the  action  of 
the  Land  Department  allowing  defendant's 
application  to  enter  the  land,  even  should 
we  concede,  which  we  do  not,  that  plaintiffs 
appeal  was  not  completely  terminated  when 
he  asked  for  its  dismissal  and  voluntarily 
withdrew  the  sole  basis  for  the  appeal — ^his 
original  application  to  make  entry.  Ee.spond- 
ent  cites  us  to  Germanla  Iron  Co.  v.  James 
(C.  O.)  89  Fed.  811,  where  it  was  said  that, 
after  the  Secretary  of  the  Interior  has  de- 
cided that  "a  former  entry  was  void  and 
.should  be  canceled,  no  subsequent  entry  of  the 
land  could  be  made  until  that  decision  was 
officially  communicated  to  the  local  land  of- 
ficers, and  a  notation  of  the  cancellation  was 
made  on  their  plats  and  records."  (Italics 
ours.)    That  case  has  no   application   here. 
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In  the  Instant  case  plaintiff  bad  made  no  en- 
try iixior  to  defendant's  application.  Plain- 
tiff's application  to  enter  the  land  bad  been 
rejected,  and,  as  we  think,  properly  rejected. 
The  land,  therefore,  had  not  been  segregated 
from  the  mass  of  public  lands  when  defend- 
ant made  his  application.  It  was  then  a  part 
«f  the  public  domain.  In  the  Germanla  Iron 
Company  Case  the  prior  entry,  until  set 
aside  by  the  Secretary  on  the  appeal  from 
tbe  local  land  officers,  was  an  appropriation 
of  land  which,  by  reason  of  tbe  existence  of 
the  uncanceled  entry  took  (»  tbe  character 
of  private  property  until  the  decision  on  ap- 
peal became  effectlre  by  being  communicat- 
ed to  the  local  officers  and  noted  by  them  on 
their  records.  Hastings  &  D.  B.  Co.  v.  Whi^ 
ney,  132  U.  S.  357,  10  Sup.  Ct.  112,  33  L.  Ed. 
363.  lliere  Is  no  such  situation  here.  Plain- 
tiff had  made  no  prior  entry ;  and  unless  his 
rejected  application  initiated  some  inchoate 
ri^t,  he  is  in  no  position  to  challenge  the 
allowance  of  d^endant's  application  to  en- 
ter the  land. 

In  holding  that  plaintiff's  appeal  from  the 
decision  of  the  local  land  officers  did  not  pre- 
vent the  filing  of  defendant's  application,  nor 
prevent  its  acceptance  by  the  local  land  of- 
ficers when  plaintiff  volimtarlly  withdrew 
his  OTiglnal  application,  we  have  proceeded 
upon  the  hyi>otbesis  that  plaintifTs  finst  ap- 
plication was  wholly  futile  and  ineffi-ctive  to 
Initiate  any  inchoate  right  whatever.  The 
next  question,  therefore,  Is:  "Did  plaintifTs 
original  application  initiate  any  inceptive 
right?  If  it  did  not,  then,  tor  the  reasons 
already  stated,  the  Secretary  of  the  Interior 
did  not  fall  Into  error  when  he  held  that  de- 
fendant acquired  a  superior  right  notwith- 
standing bis  application  to  enter  the  land 
was  filed  pending  the  appeal  from  the  rejec- 
tion of  plaintiff's  original  application. 

[I]  As  we  already  have  pointed  out,  on 
March  8,  1906,  when  plaintiff  presented  hl& 
first  application  to  the  local  land  ofilcers — 
application  No.  01487 — ^no  resurvey  of  these 
Imperial  Valley  lands  had  been  made.  It 
was  not  until  some  time  later  that  tbe  pla't 
of  the  resurvey  was  approved  by  the  United 
States  Surveyor  General.  And,  as  we  have 
shown,  a  government  survey  dates  from  tlie 
approval  of  the  plat.  Tntil  then  there  is 
no  official  survey.  Moreover,  by  a  duly  pro- 
mulgated regulation  of  the  Department, 
in  force  at  the  date  of  plaintifTs  first. appli- 
cation, all  applications  to  make  desert  land 
«itrles  of  these  lands  were  r(>quired  to  "de- 
scribe tbe  land  with  reference  to  the  estab- 
lished lines  of  tbe  original  [1856]  survey." 
There  was  nothing  on  the  face  of  plaintUf  s 
application  of  March  8,  1908,  to  suggest  that 
the  land  therein  mentioned  was  not  de.scrlb- 
ed  according  to  tbe  old  survey,  as  required 
by  the  Department  regulation.  The  local 
land  officers,  therefore,  were  Justified  In 
treating  tbe  description  as  referring  to  the 


1856  survey.  Indeed,  under  the  circum- 
stances no  other  construction  would  have 
been  warranted.  The  land  is  described  in 
the  application  with  reference  to  the  lines  of 
tbe  1856  survey,  or  it  is  not  described  at  all. 

[9]  If  we  treat  plaintiff's  first  application 
as  describing  tbe  land  accordlug  to  tbe  1850 
survey — and  no  other  construction  is  jiermis- 
sible — then,  for  two  reasons  at  least,  the  ap- 
plication failed  to  initiate  any  right  to  the 
lands  in  controversy.  One  reason  is  that 
plaintiff's  first  application,  If  it  be  read  as 
intending  to  describe  the  lands  applied  tor 
according  to  the  lines  of  the  old  survey,  does 
not  describe  the  land  in  controversy.  The 
description  in  plaintiff's  first  applicaticn  can 
be  made  to  fit  tbe  land  in  controversy  only 
by  treating  it  as  referring  to  the  lines  of 
the  subsequently  approved  resurvey,  the  plat 
whereof  was  not  filed  until  February  23, 
1909.  But  that,  for  the  reasons  stated,  we 
may  not  do.  The  application  must  be  read 
as  though  the  section  and  township  lines 
therein  referred  to  are  the  section  and  town- 
ship lines  delineated  on  the  plat  of  the  1850 
survey.  It  la  common  knowledge  that,  in  so 
far  as  it  has  been  possible .  to  locate  on  the 
ground  any  of  the  lines  of  the  original  sur- 
vey, those  lines  have  generally  been  found  to 
be  far  apart  from  the  correspondingly  num- 
bered township  and  section  lines  of  the  new 
survey.  Indeed,  in  the  Instant  case  we  have 
some  evidence,  though  it  may  not  be  of  the 
most  satisfactory  character,  that  the  lands 
in  controversy  are  not  located  in  either  of 
the  sections  referred  to  In  plaintifTs  original 
application — sections  7  and  8 — if  that  appli- 
cation be  taken  as  referring  to  the  1856  sur- 
vey— ^the  only  survey  to  which  it  may  prop- 
erly be  deemed  to  refer.  The  land  In  con- 
troversy lies  immediately  west  of  the  160 
acres  which,  on  the  plat  of  tbe  resurvey,  are 
now  known  as  tract  87.  Tract  87,  according 
to  the  resurvey,  is  partly  in  section  7  and 
partly  in  section  8.  Mary  E.  Gray's  applica- 
tion, which  described  the  land  that  is  now 
known  as  tract  87,  described  it  as  being  in 
section  12.  It  is  conceded  that  her  applica- 
tion described,  or  at  any  rate  attempted  to 
describe,  the  land  accordlug  to  the  lines  of 
the  1850  survey.  It  thus  will  be  seen  that 
tract  87,  which  lies  in  sections  7  and  8,  ac- 
cording to  the  resurvey,  was  in  section  12, 
according  to  tbe  1856  survey,  if  we  assume 
that  Mrs.  Gray's  application  gave  the  cor- 
rect township  and  section  lines  according  to 
the  original  survey.  If  it  did,  then  manifest- 
ly plaintiff's  first  application  did  not  describe 
the  land  in  controversy  if  it  be  deemed  to  de- 
scribe the  lands  applied  for  according  to  tbe 
lines  of  the  old  survey. 

[10]  But,  entirely  opart  from  this  consid- 
eration, there  is,  as  we  have  said,  a  second 
and  a  conclusive  reason  why  plaintiff's  first 
application  initiated  no  inceptive  right,  if  we 
regard  the  description  therein  as  referring 
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to  the  1856  snirey.  That  reason  is  this: 
AU  the  lands  described  in  plaintUTs  first  ap- 
plication, If  the  description  therein  be  tied 
to  the  1856  survey,  were  covered  by  vincan- 
ctied  entries  that  previously  had  been  allow- 
ed by  the  local  land  officers.  It  was  upon 
this  ground  that  the  local  land  officers  re- 
jected plaintiff's  original  application.  So 
long  as  these  prior  entries  remained  subsist- 
ing entries  on  the  record,  no  subsequent  en- 
try could  be  made  of  any  subdivision  cover- 
ed by  any  of  such  prior  entries.  Each  of 
these  prior  entries  was,  on  its  face,  a  valid 
entry,  and  while  it  remained  uncanceled  no 
subsequent  applicant  to  make  entry  could 
acquire  any  inceptive  right  whatever.  Hastr 
ings  &  D.  R.  Co.  T.  Whitney,  supra;  Hodges 
V.  Colcord,  19S  V.  S.  192,  24  Sup.  Ot  433,  48 
L.  Ed.  677;  McMichael  v.  Murphy,  197  U.  8. 
304,  26  Sup.  Ct  460,  49  L.  Ed.  706. 

[11]  If  it  were  permissible  to  read  plain- 
tUTs original  application  in  the  light  of  his 
then  undisclosed  intention  to  describe  the 
land  according  to  the  resurvey  that  then  was 
in  progress,  and  if,  so  reading  the  aiq;>lica- 
tlon,  it  were  permissible  to  bold  that  it  was 
intended  to  and  does  describe  the  lands  by 
referoice  to  the  lines  of  the  subsequently  ap- 
IHTOYCd  resurvey,  nevertheless  such  applica- 
tion would  not  create  any  inceptive  right  in 
plaintiff.  For,  so  construed,  the  application 
would  violate  the  thm  existing  Department 
regulation  that  all  applications  to  make  des- 
ert land  entries  of  any  of  the  lands  that  were 
to  be  resurveyed  "must  describe  the  land 
with  reference  to  the  established  lines  of  the 
original  survey."  The  Land  Department 
may  make  any  regulation,  not  inconsistent 
with  the  law,  which  Is  suitable  to  the  execu- 
tion ot  the  land  system  with  whldi  Congress 
has  Intrusted  it.  Caha  v.  United  States,  152 
U.  S.  2U,  14  Sup.  Ct  513,  88  K  Ed.  415; 
United  States  v.  Smnll,  236  U.  S.  405,  35  Sup. 
Ct  349,  59 1*  Ed.  641;  United  States  v.  Hear- 
ing (C.  C.)  26  Fed.  744. 

[12]  That  the  regulation  requiring  the 
lands  to  be  described  with  reference  to  the 
established  lines  of  the  original  survey,  pend- 
ing the  completion  of  the  new  survey,  is  In 
harmony  with  the  statutes,  and  is  such  as  Is 
reasonably  necessary  and  proper  to  be  ob- 
served In  the  administration  of  the  system 
that  Congress  has  established  for  the  dispo- 
sition of  public  lands,  cannot  admit  of 
doubt  At  that  time  there  were  few,  if  any, 
natural  monuments  on  these  desert  wastes 
whereby  the  land  that  an  applicant  might 
desire  to  reclaim  could  be  identified  for  the 
purpose  of  making  an  entry  in  the  land  of- 
fice. Therefore  the  only  practicable  means 
for  identifying  the  land  was  to  make  refer- 
oice  to  some  survey.  There  was  no  resur- 
vey then  in  existence,  nor  could  tb^e  have 
beei  until  the  plat  of  the  resurvey  should 
be  approved  by  the  duly  empowered  govern- 
ment official.    It  was  not  practicable  for  the 


government  to  r^  upon  a  private  survey. 
Unless,  therefore,  the  Department  should  en- 
tirely suspend  all  right  to  make  appUcatlon 
to  enter  these  lands  under  the  Desert  Land 
Act  until  tlie  resurvey  should  be  made  and 
approved  by  the  proper  United  States  Sur- 
veyor, the  only  practicable  means  for  iden- 
tifying any  land  for  the  purposes  of  a  desert 
laud  entry  was  to  pursue  the  course  that 
was  prescribed  by  this  Department  regula- 
tion, that  is,  to  describe  the  land  that  the 
applicant  desired  to  reclaim  by  a  reference, 
as  nearly  accurate  as  the  drcumstances 
might  permit  to  the  lines  of  the  only  official 
survey  that  ever  had  any  existence  prior  to 
the  resurvey,  via.  the  1856  sumwy,  and  then, 
when  the  resurvey  should  be  made,  adjust 
the  entry  to  the  lines  of  the  new  survey. 
For  these  reasons  the  regulation  was  a  rea- 
sonable and  suitable  regulation,  and  as  such 
it  had  all  the  force  of  a  law.  United  States 
V.  Thurston,  143  Fed.  287,  291,  74  C.  C.  A. 
425;  Peters  v.  United  States,  2  Okl.  116,  33 
Pac.  1031.  This  being  so,  any  claim  by  plain- 
tiff that  his  original  application  describes 
the  lands  according  to  the  lines  of  the  resur- 
vey that  then  was  In  progress  is  self -destruc- 
tive. It  is  a  claim  that  at  once  negatives 
the  creation  of  any  inceptive  right  to  the 
land  by  disclosing  a  willful  and  fatal  disre- 
gard of  a  binding  and  valid  regulation  of  the 
Land  Department  that  had  all  the  force  of 
law. 

"If  the  applicant  was  guilty  of  any  violation 
of  the  law,  such  violation  vitiated  the  proceed- 
ing in  toto.  •  •  •  Here  there  wag  a  dis- 
tinct violation  of  law  on  the  part  ot  the  entry- 
man,  and  one  which  vitiated  the  application  as 
a  whole."  Hyde  v.  Bishop  Iron  Co.,  177  U. 
S.  281,  288,  289,  20  Sup.  Ct  692.  694  (44  L. 
Ed.  771). 

[13]  Respondent  contends  that  his  second 
application — application  No.  06233,  presented 
to  the  local  land  officers  May  20,  1909,  and 
subsequently  to  defendant's  application — 
was  not  a  voluntary  withdrawal  of  his  first 
application,  but  was  ancillary  thereto,  and  a 
continuation  thereof.  Any  attempt  thus  to 
tie  respondent's  second  application  to  his 
first  and,  by  so  doing,  create  an  inceptive 
right  to  the  land  in  controversy  as  of  the 
date  of  the  filing  of  the  first  application — ttn 
application  that  was  rejected,  and  properly 
rejected,  by  the  local  land  officers  within  a 
day  or  so  after  its  presentation — ^must  meet 
with  failure.  Respondent's  second  applica- 
tion, filed  after  the  approval  of  the  plat  of 
the  resurvey,  describes  the  lands  in  contro- 
versy by  reference  to  the  township  and  sec- 
tion lines  of  the  new  survey.  Whereas,  as 
we  have  shown,  the  description  In  respond- 
ent's first  application  must  be  held  to  be  ac- 
cording to  the  lines  of  the  original,  or  1856 
survey.  The  result  is  that  the -two  applica- 
tions describe  different  lands — if  the  local 
land  officers  properly    allowed   Mrs.   Gray's 
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application  as  correctly  deacrlbliiK  the  160 
acres  adjoining  the  lands  In  controversy  on 
the  east.  Bespondent's  second  application 
was  therefore  an  Independent  transaction, 
and  an  attempt  to  secure  other  and  different 
land  after  the  Intervening  of  apptilant^s 
right  thereto. 

For  the  foregoing  reasons  It  must  be  hdd 
that  the  Secretary  of  the  Interior  did  not  err 
In  holding  that  defendant  could  acquire  a 
superior  right  to  the  land  in  controversy  not- 
withstanding plaintiff's  appeal  from  the  de- 
cision of  the  local  land  officers  rejecting  his 
first  application. 

Respondent's  next  claim  is  that  the  Secre- 
tary of  the  Interior  erred  in  holding  that  he 
did  not  acquire  a  preference  right  under  the 
act  of  March  28,  190S.  That  act,  It  will  be 
recalled,  provides  that  any  Qualified  indlvl- 
ual — 

"who  has,  prior  to  the  survey,  taken  posses- 
sion of  a  tract  of  unsurveyed  desert  land,  not 
exceeding  in  area  three  hundred  and  twenty 
acres  in  compact  form,  and  has  reclaimed  or 
has  ,in  good  faith  commenced  the  work  of  re- 
claiming the  same,  shall  have  the  preference 
right  to  make  entry  of  such  tract  •  •  • 
within  ninety  days  after  the  filing  of  the  ap- 
proved plat  of  survey  in  the  district  land 
office." 

Bespondent's  first  application  to  enter  the 
land,  filed  March  8,  1906,  was  filed  prior  to 
the  approval  of  the  resurvey,  and  at  a  time 
when,  according  to  respondent's  theory,  the 
lands  were  unsurveyed  lands.  At  the  time 
when  respondent  filed  his  first  application — 
March  8,  1908 — there  was  no  act  of  Congress 
giving  a  preference  right  The  act  that  gives 
such  right  to  one  who  conforms  to  the  pre- 
scribed requirements,  the  act  of  March  28, 
1908,  was  not  passed  until  20  days  after 
plaintiff  made  his  first  application.  So  that, 
If  he  ever  exercised  the  preference  right 
which  he  claims  was  accorded  him  by  this 
act  of  March  28,  1908,  it  was  when  he  filed 
his  second  application  on  May  20,  1909,  and 
not  when  he  filed  his  first  on  March  8,  1908. 

Respondent's  argument  runs  substantially 
as  follows:  The  act  of  July  1,  1902,  the  act 
providing  for  the  resurvey,  was  a  legislative 
declaration  that  the  lands  to  be  resurveyed 
are  to  be  regarded  as  unsurveyed  lands  until 
they  shall  have  been  resurveyed  and  the  plat 
pf  the  resurvey  duly  approved — invoking  In 
support  of  this  position  the  decision  of  the 
IFnlted  States  Qrcult  Court  of  Appeals  In 
Cox  V.  Hart,  supra;  beginning  with  his  pur- 
diase  of  the  Hammond  relinquishment  on 
March  3,  1908,  and  until  he  made  his  second 
application  on  May  20,  1009,  he  was  in  pos- 
session of  the  land  In  controversy,  and,  so 
be  claims,  had  commenced  in  good  faith  the 
work  of  reclaiming  the  land  prlw  to  the  re- 
survey, and  while  the  lands  were  still  in  the 
category  of  unstu-veyed  lands;  therefore,  so 
Us   argument    runs,   he  had  a  preference 


right  to  make  entry  at  any  time  within  90 
days  after  the  filing  of  the  approved  plat  of 
the  resurvey— that  Is,  until  May  24,  1909; 
and,  since  his  second  application  was  filed 
on  May  20,  1909,  or  4  days  before  the  expira- 
tion of  the  90  days,  he  thereby.  In  the  due 
exercise  oi  his  preference  right,  so  It  Is 
claimed,  initiated  an  Inchoate  right  superior 
to  any  that  might  have  accrued  to  appellant 
under  the  application  that  the  latter  filed 
March  20,  1909. 

For  the  purposes  of  this  decision  we  shall 
assume  that  the  land  had  the  status  of  un- 
surveyed land  from  the  date  of  the  passagu 
of  the  resurvey  act  of  1902  and  until  the  fil- 
ing of  the  approved  plat  of  the  resurvey  on 
February  23,  1900,  or  at  least  until  the  re- 
survey was  approved  by  the  United  States 
Surveyor  General  on  November  4,  1908.  We 
shall  also  assume  that  respondent  had  taken 
possession  of  the  land  In  controversy  prior  to 
the  resurvey.  It  Is  not  claimed,  and  cannot 
successfully  be  claimed,  that  respondent  has 
ever  reclaimed  the  land.  With  these  prem- 
ises conceded,  the  sole  remaining  question 
is:  Did  respondent.  In  good  faith,  "commence 
the  work  of  reclaiming"  the  land  in  contro- 
versy prior  to  the  resurvey?  If  he  did  not, 
then  he  never  acquired  he  preference  right 
accorded  by  the  act  of  March  28,  1908. 

[14]  To  entitle  plaintiff  to  such  preference 
right  as  he  claims,  It  is  not  sufficient  to  show 
that  he  took  possession  and  subjected  the  land 
to  his  dominion.  He  must  go  further  and 
show  that  he  at  least  "commenced"  the  work 
of  "reclaiming"  the  land.  If  we  turn  to  the 
original  Desert  Land  Act  of  1877,  as  amend- 
ed by  the  act  of  March  8, 1801,  we  shall  there 
find  the  statutory  d^nltion  of  the  word  "re- 
claim." Section  1  of  the  act  (section  4674) 
provides  that  a  qualified  person,  upon  paying 
25  cents  per  acre,  may  file  a  declaration  that 
"he  Intends  to  reclaim  a  tract  of  desert 
land  •  •  •  by  conducting  water  upon 
the  same."  By  section  6  (section  4678)  It  is 
provided  that — 

"No  land  shall  be  patented  to  any  person  un- 
der this  act  unless  he  or  his  assignors  shall 
have  expended  in  the  necessary  irrigation, 
reclamation,  and  cultivation  thereof,  by  means 
of  main  canals  and  branch  ditches,  and  in  per- 
manent improvements  upon  the  land,  and  in  the 
purchase  of  water  rights  for  the  irrigation  of 
the  same,  at  least  three  dollars  per  acre  of 
whole  tract  reclaimed  'and  patented." 

To  commence  the  work  of  reclaiming  the 
land  means,  therefore,  to  commence  the  work 
of  "conducting  water  upon  the  same."  In 
construing  this  act,  the  Circuit  Court  of  Ap- 
peals, In  United  States  v.  Mackintosh,  85 
Fed.  337,  20  C.  C.  A.  176,  179,  says: 

"In  the  search  after  fraud,  the  inquiry  must 
be  limited  to  such  matters  as  the  statute  re- 
quires to  be  established  in  making  the  final 
proof.  This  proof  is  'satisfactory  proof  to  the 
register  and  receiver  of  the  reclamation  of  said 


Digitized  by 


Google 


90 


205  PACIFIC  EEPORTEE 


(Cal. 


tract  of  land  In  the  manner  aforesaid.'  The 
manner  aforesaid'  evidently  refers  back  to  the 
first  clause,  and  to  the  words  'by  conducting 
water  upon  the  same.' 

"This  statute,  of  course,  in  all  its  provisions, 
should  receive  such  construction  as  will  rea- 
sonably carry  out  and  effectuate  the  legisla- 
tive intent.  It  was  the,  manifest  purpose  of 
Congress  to  hold  out  to  the  citizens  of  the  Unit- 
ed States  an  inducement  to  reclaim  the  waste 
and  desert  lands  of  the  public  domain,  and  thus 
render  them  subservient  to  the  uses  of  hus- 
bandry by  process  of  irrigation.  This  was  to  be 
accomplished  by  such  a  system  of  ditches  as 
would  carry  to  the  subdivisions  of  the  land, 
capable  of  being  reached  by  the  surface  flow, 
a  supply  of  water  such  as,  when  let  out  of  the 
ditches  by  draw  gates  or  small  ditches,  might 
spread  over  the  accessible  parts,  and  stimulate 
vegetable  life." 

There  is  nothing  In  the  amendatory  act  of 
March  3,  1S91,  tbat  changes  the  character  of 
the  reclamation  work  required  by  the  act  of 
1877,  except  that  under  the  amendment  an 
expenditure  of  |3  per  acre  must  be  shown 
and  one-eighth  of  the  land  embraced  In  the 
entry  must  tte  cultivated.  Connor  v.  United 
States,  214  Fed.  522,  536,  131  O.  C.  A.  68,  cit- 
ing the  Case  of  Cole,  38  Land  Dec.  420. 

With  the  foregoing  definition  of  "ruclama- 
tlon"  In  mind,  the  question  Is:  Do  the  acts 
relied  up<m  by  respondent  show  that  he  bad 
"commenced  the  work  of  reclaiming"  the 
land  in  controversy  during  any  part  of  the 
period  when  its  status  was  tbat  of  unsurvey- 
ed  land?  That  is,  did  he,  prior  to  the  resur- 
vey  of  this  land,  commence  the  work  of  "con- 
ducting water  uix>n  the  same"? 

Turning  now  to  the  acts  relied  upon  by  re- 
spondent to  support  his  claim  that  there  had 
been  commenced  on  the  land  such  reclama- 
tion work  as  was  sufficient  to  create  tlie  pref- 
erence right  accorded  by  the  act  of  March 
28,  1008:  Tbe  first  of  the  acts  so  relied  up- 
on by  him  are  (1)  his  purchase  of  Hammond's 
relinquishment  on  Marcb  3,  1908,  and  (2)  the 
setting  of  redwood  posts  by  him  on  Marcb 
4,  1908. 

[IS]  Hammond,  it  will  be  recalled,  had 
"plowed  around  the  claim  and  cleared  a 
small  quantity  of  brush  from  the  northwest 
comer  thereof."  Assuming,  for  tbe  purposes 
of  this  decision  only,  that  such  work  did  con- 
stitute the  commencement  of  the  work  of  re- 
claiming the  land,  1.  e.,  the  eommenccroent  of 
the  work  of  conducting  water  upon  the  land, 
and  further  assuming  that  any  preference 
right  to  enter  the  land  that  may  have  accrued 
to  Hammond  by  reason  of  his  work  was  not 
I>ersonal  to  him  but  could  be  transferred  to 
another  (as  to  which,  however,  see  Dameroo 
v.  Dingee.  1  Colo.  App.  436,  29  Pac.  305; 
Weldi  ▼.  Duncan,  7  Land  Dec.  186;  and  May- 
era  V.  Dyer,  21  Land  Dec.  187),  the  fact  re- 
mains that  all  tbat  plaintiff  received  from 
Hammond  was  a  "relinquishment,"  which, 
he  testified,  was  on  the  regular  form  of  re- 


linquishment famished  by  tbe  land  office. 
Such  a  document  did  not  transfer  to  plain- 
tiff any  right  whatever  In  or  to  the  land. 
Hammond  was  not  an  entryman.  His  appli- 
cation had  been  rejected.  But,  even  bad  be 
been  an  entryman,  his  relinquishment  would 
not  have  vested  plaintiff  with  any  of  his 
rights.  A  relinquishment  is  not  a  contract 
of  the.  entryman  with  the  purchaser.  It  Is 
only,  when  filed,  a  release  to  the  United 
States  of  the  dalm  of  tbe  entryman,  and 
turns  back  to  the  United  States,  as  thef  own- 
er of  the  land,  every  right  and  claim  tliat 
the  author  of  the  relinquishment  had  for- 
merly enjoyed.  Fain  v.  United  States,  209 
Fed.  625,  126  C.  C.  A.  847.  In  Robertson  v. 
Messent's  Heirs,  18  Land  Dec.  301,  the  Sec- 
retary of  the  Interior  held  that,  if  a  relin- 
quishment be  given  to  the  purchaser  to  file, 
there  Is  created  only  a  special  agency,  which 
expires  with  the  death  of  tbe  entryman  who 
gave  the  relinquishment,  and,  if  It  be  not 
presented  to  the  land  office  until  after  the 
death  of  the  entryman.  It  Is  ineffective,  and 
should  be  rejected.  In  Hemphill  v.  Moj\  81 
Idaho,  66,  160  Pac.  288,  the  court  said: 

"The  contention  of  appellant,  that  he  eoald 
tack  Wallace's  possession  onto  his  own  for  the 
purpose  of  making  up  the  period  of  the  statute, 
is  based  upon  a  misconception  of  the  legal  ef- 
fect of  a  relinquishment.  *  *  *  A  relin- 
quishment turns  the  land  back  to  the  United 
States,  and  with  It  every  right,  possessory  or 
otherwise,  that  tbe  entryman  enjoyed.  Moss 
V.  Dowman,  176  U.  S.  413,  20  Sup.  Ct.  429,  44 
L.  Ed.  626.  It  therefore  follows  that  whatever 
rights  Moy  obtained  in  or  to  tbe  land  were 
initiated  when  he  filed  his  homestead  entry  and 
went  into  possession.  Without  the  aid  of  the 
alleged  adverse  possession  of  Wallace,  Moy 
has  concededly  fallen  far  short  of  the  statutory 
time." 

Obviously  Hammond's  relinquishment  did 
not  clothe  respondent  with  any  preference 
right  which  the  former  may  have  possessed. 

116]  Placing  the  redwood  posts  at  the  cor- 
ners of  the  land  in  controversy,  with  notices 
thereon  that  plaintiff  intended  to  reclaim 
the  land  from  its  desert  state  may  have  con- 
stituted an  act  of  possession,  but  by  no 
stretch  of  imagination  can  such  conduct  be 
deemed  the  commencement  of  the  work  of 
reclaiming  the  laud  by  conducting  water 
tbereon.  Tbe  act  of  March  28,  ISOS,  does  not 
give  a  preference  right  to  one  who  takes 
possession  and  merely  Intends  to  reclaim  the 
land,  however  much  he  may  advertise  that 
Intention.  His  intention,  however  deep- 
seated,  must  be  translated  into  deeds — deeds 
which  constitute  the  actual  bona  fide  com- 
mencement of  the  work  of  reclaiming  the 
land,  L  e.,  the  commencement  of  the  work  of 
"conducting  water  upon  tbe  same." 

[17]  Tbe  conduct  next  relied  upon  by  re- 
spondent to  sustain  bis  contention  that  he 
actually  had  commenced  reclamation  work 
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Is  this:  In  April  or  May,  1908,  he  caused 
work  to  be  done  on  the  tract  of  160  acres  ly- 
ing east  of  the  lands  In  controversy,  and 
which  now  is  known  as  tract  87.  This  work 
was  of  the  value  of  $85,  and  consisted  of 
clearing  and  rough-leveling  and  the  construc- 
tion of  borders  covering  about  30  acres  along 
the  east  side  of  the  tract  At  that  time  the 
tract  of  160  acres  upon  which  this  work  was 
done  was  known  as,  or  was  supposed  to  be, 
the  northwest  quarter  of  section  12,  accord- 
ing to  the  1856  survey.  It  is  the  IGO  acres 
upon  which  Mrs.  Gray  had  previously  made 
her  desert  land  entry.  It  was  not  until 
April  30.  1909,  or  about  a  year  after  this 
work  was  done,  that  plaintUTs  contest  of  the 
Gray  entry  was  decided  In  his  favor.  Mean- 
wldle  this  tract  of  160  acres  adjoining  the 
land  in  controversy  on  the  easterly  side 
thereof — designated  in  the  Gray  entry  as  the 
northwest  quarter  of  section  12,  and  on  the 
idat  of  the  resurvey  as  tract  87 — was  segre- 
gated from  the  public  domain.  Lands  orig- 
inally public  cease  to  be  public  when  they 
have  be«i  entered  at  the  land  office.  While 
the  entry  subsists  of  record,  "the  land  enter- 
ed," says  the  court  in  Hastings  &  D.  R.  Co. 
V.  Whitney,  supra,  132  U.  S.  3C1,  10  Sup.  Ct 
114.  33  L.  Ed.  363,  "thereby  becomes  segre- 
gated from  the  mass  of  public  lands,  and 
take*  the  character  of  private  property." 
(Italics  ours.)  We  think  It  clear  that  work 
done  on  an  adjoining  tract  of  land  that  bad 
the  character  of  private  property  cannot  be 
treated  as  reclamation  work  done  upon  the 
land  in  controversy.  We  quite  agree  with 
what  Is  said  In  the  opinion  handed  down  by 
the  First  Assistant  Secretary  of  the  Interior 
when  passing  upon  the  respective  claims  of 
these  inrties: 

"Obviously,  a  preference  right  of  entry  to 
public  lands  cannot  be  acquired  by  work  ppr- 
formed  on  a  tract  segregated  from  the  public 
domain." 

[181  Between  the  Ist  and  ttie  21st  of 
March,  1909,  plaintiff  caused  an  employee  to 
do  work  on  the  land  in  controversy  with  a 
two-horse  team  and  a  Fresno  scraper.  Pre- 
cisely what  this  work  was  is  not  made  clear 
by  the  record.  But,  assuming  that  it  was 
work  done  in  preparing  the  lahd  for  Irriga- 
tion by  conducting  water  thereon,  still,  since 
tlie  work  was  done  after  the  approval  of  the 
plat  of  the  resurvey,  it  gave  to  plalntift  no 
preference  right  under  the  act  of  March  28, 
1908.  That  act  gives  the  preference  right  to 
a  qualified  individual — 

"who  has,  prior  to  the  survey,  taken  posses- 
don  of  a  tract  of  unsurveyed  land  *  •  • 
and  •  *  *  has  in  good  faith  commenced  the 
«ork  of  reclaiming  it." 

What  is  said  by  the  First  Assistant  Secre- 
tary of  the  Interior  In  hl£  opinion  la  apposite 
here: 


"Congress  has  seen  fit  to  limit  the  acquisition 
of  a  preference  right  by  virtue  of  improve- 
ment under  the  desert  land  law  to  unsurveyed 
land,  and  for  the  Department  to  hold  that  the 
placing  of  improvements  upon  surveyed  land 
operated  to  segregate  the  same  from  the  pub- 
lic domain  would  be  an  unwarranted  extension 
to  surveyed  lands  of  a  law  that  has  been  limit- 
ed in  its  terms  to  unsurveyed  lands." 

All  the  other  work  relied  upon  by  respond- 
ent to  establish  his  claim  to  a  preference 
right  Is  work  that  was  performed  not  only 
after  the  approval  of  the  plat  of  the  resur- 
vey, but  subsequently  to  the  allowance  of  de- 
fendant's application  to  make  entry  of  the 
land.  Obviously  such  work  cannot  possibly 
give  any  color  to  respondent's  claim  to  a 
preference  right 

For  the  foregoing  reasons  we  conclude  that 
plaint! fr  never,  "prior  to  survey,  •  •  •  In 
good  faith  commenced  the  work  of  reclaim- 
ing" the  land  In  controversy,  and  therefore 
never  acquired  a  preference  right  under  the 
act  of  March  28,  1908. 

[19]  Finally,  respondent  claims  that  the 
Secretary  of  the  Interior  erred  In  holding 
that  appellant's  knowledge  that  the  former 
was  In  possession  of  the  land,  and  had  done 
work  thereon,  did  not  estop  appellant  from 
making  application  to  enter  the  land.  EV>r 
reasons  already  stated,  it  must  be  held 
that  respondent's  appeal  to  the  Commission- 
er of  the  General  Land  Office  from  the  de- 
cision of  the  local  land  officers  rejecting  his 
first  application  atTordcd  no  reason  why 
appellant's  application  should  not  be  receiv- 
ed pending  such  appeal  and  be  allowed 
just  as  soon  as  the  appeal  was  terminated 
by  respondent's  voluntary  withdrawal  of  his 
original  application  and  his  request  for  the 
dismissal  of  his  appeal  to  the  Comrolssioner. 
Also,  for  reasons  already  stated,  it  must  be 
held  that  respondent  did  not  acquire  any 
preference  right  under  the  act  of  March  28, 
1908,  be  never  having  commenced  such  rec- 
lamation as  Is  contemplated  by  that  act  dur- 
ing the  time  that  the  lands  were  unsurvey- 
ed, and  his  purchase  of  Hammond's  so-called 
relinquishment  not  transferring  to  him  any 
right  or  interest  in  the  land  whatever.  We 
have,  therefore,  as  a  ground  for  respondent's 
claim  that  appellant  is  estopped,  only  these 
bare  facts:  At  the  time  when  appellant  made 
his  application  to  «iter,  respondent  was  in 
possession  of  the  land  in  controversy,  claim' 
Ing  a  right  thereto;  he  had  placed  redwood 
posts  at  the  comers  thereof,  and,  after  the 
resurvey,  had  caused  some  leveling  and  clear- 
ing to  be  done.  These  facts  present  no  ele- 
ment of  estopp^  against  appellant  The  ti- 
tle was  in  the  United  States.  Occupation  of 
the  land  did  not,  and  could  not,  initiate  any 
right  thereto.  A  rightful  claim  under  tha 
Desert  Land  Act  could  be  Initiated  only  by 
filing  a  sufficient  application  to  make  entry. 
Wilson  T.  Carson,  43  Land  Dec  Mi.    This 
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tlie  plaintiff  did  not  do.  He  did  not,  prior 
to  defendant's  application,  file  sudi  an  ap- 
pllcattcm  as  would  give  talm  any  right  to  en- 
ter tbe  land  under  the  Desert  Land  Act. 
Hla  first  application,  filed  shortly  prior  to  the 
passage  of  the  act  of  March  28,  1906,  where- 
by the  right  to  make  a  desert  land  entry  was 
restricted  to  surveyed  lands,  conflicted  with 
prior,  uncanceled  entries,  l^ls  alone  was 
sufficient  to  deprive  the  apidicatlon  of  any 
efficacy  as  the  foundation  of  an  Inchoate 
rigfat  Platntlfl  was  charged  with  knowl- 
edge of  the  law.  He  was  bound  to  know  that 
the  title,  which  was  in  the  United  States, 
could  be  acquired  by  him  only  by  initiating  a 
right  thereto  by  making  a  proper  and  l^^al 
application  to  make  entry  in  accordance  with 
the  acts  of  Congress  and  the  lawful  regula- 
tions of  the  Land  Department.  Neither  the 
defendant  nor  any  officer  of  the  Land  De- 
partment has  ever  done  anything  to  Justify 
a  claim  cm  plaintiff's  part  that  he  has  been 
deceived  or  misled.  Whatever  plaintiff  did 
upon  the  land  or  expended  for  Improvements 
must  be  held  to  have  been  done  and  ezpend- 
.ed  with  knowledge  that  the  title  was  in  the 
United  States,  and  that  he  could  acquire  it 
only  In  the  manner  that  we  have  stated. 
With  this  imputed  knowledge,  plaintiff  is  not 
in  a  position  to  urge  an  estoppel  against  the 
defendant  Bvery  elonoit  of  estoppel  is 
lacking.  He  could  not,  by  simply  taking  pos- 
session, claiming  the  land  as  bis  own,  and 
doing  things  that  gave  him  no  pr^erence 
right,  estop  the  defendant  from  acquiring  ti- 
tle In  the  manner  provided  by  the  acts  of 
Congress  and  the  regulations  of  the  Land 
Department 

Our  conclusion  is  that  the  Secretary  of  the 
Interior  did  not  err  In  any  of  his  legal  con- 
clusions, and  that  therefore  the  Judgment 
should  be  reversed. 

It  is  80  ordered. 

We  concur:    WORKS.  J.;  ORAIG,  J. 


(56  Cal.  App.  S13) 

FIRST  NAT.  BANK  OF  PORTERVILLE  V. 
DE  MOULIN  at  nx.    (Civ.  3406.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  Jan.  27,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  27, 
1922.) 

I.  Corporations  «=»24li/2— A  "stockholder's" 
liability  attaches  to  evsry  owner  of  stock. 
Civ.  Code,  |  322,  providing,  relative  to 
stockholders'  liability,  that  the  term  "stock- 
holder" applies  not  only  to  persons  appearing 
by  the  books  to  be  such,  but  also  to  every 
•qnitable  owner,  was  intended  to  enlarge,  and 
not  to  limit  the  meaning  of,  snch  term,  and  the 
liabiUty  attaches  to  every  owner  of  stock,  in 
view  of  Const  art.  12,  {  3,  imposing  snch  lia- 


bility, and  CSr.  Code,  |  206,  defining  stoeUioId- 
era. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Stodc- 
bolder.] 

2.  Corporatloas  «=s>268(l)  —  la  aaforclag  a 
stookbolder's  liability,  allegatiea  that  defend- 
«at  was  owaer  Is  snfllcleat 

Under  CSv.  Code,  gS  298,  322,  and  Const 
art  12,  I  S,  it  is  sufficient  in  an  action  to  en- 
force a  stockholder's  liability  for  the  corpora- 
tion's debts  to  allege  that  defendant  was  the 
owner  of  a  designated  number  of  shares  when 
the  indebtedness  was  contracted. 

3.  Corporations  <3=»269(3)— Evldenca  hal^  to 
warraat  finding  that  defendant  was  a  stock- 
holder. 

In  an  action  to  enforce  a  stockholder's  lia- 
bility, evidence  tending  to  show  that  a  trans- 
fer of  stock  was  not  made  at  the  date  shown  by 
the  corporation's  books  held  sufficient  to  sup- 
port a  finding  that  defendant  was  the  owner 
of  the  stock  when  the  debt  was  contracted. 

4.  Evidence  <3=>I58(28)— Latter  bast  avideaoa 
of  contents. 

A  letter  is  the  best  evidence  of  its  own  con- 
tents. 

5.  Evidence  «=33i 8 (2)— Husband's  latter  Inad- 
missible sgalnst  wife  as  hearsay. 

A  letter  written  by  a  husband,  stating  the 
nnmber  of  shares  of  stock  owned  by  his  wife, 
was  hearsay  and  inadmissible  against  the  wife. 

6.  Witnesses  «=>379(5)  —  Lattsr  eontradlcting 
testimony  admissible  as  Impeachment. 

Where  a  husband  testified  that  an  entry  in 
a  corporation's  stock  book  purporting  to  show 
a  transfer  of  stock  by  the  wife  was  made  on 
its  date,  a  letter  subsequeoUy  written  by  him, 
stating  the  number^  of  shares  owned  by  the 
wife,  was  admissible  to  impeach  him. 

7.  Witnesses  ^=>380  (5)— Contradictory  state- 
ment bald  admissible  to  Impeach  party's  own 
witness. 

Under  Code  Civ.  Proc.  i  2(H9,  authorizing 
the  party  prodndng  a  witness  to  impeach  Itim 
by  showing  inconsistent  statements,  whei<e 
plaintiff,  suing  to  enforce  a  stockholder's  lia- 
bility, daimed  that  her  husband  in  charge  of 
the  stock  book  made  a  false  and  fraudulent  en- 
try to  enable  her  to  escape  liability,  and  neces- 
sarily called  him  to  identify  the  book,  and  asked 
him  questions  wbidb,  if  answered  in  accordance 
with  plaintiff's  theory,  would  have  shown 
fraud,  a  letter  written  by  him,  stating  the 
amount  of  stock  owned  by  the  wife,  was  ad- 
missible to  impeach  bim,  though  plaintiff  did  not 
claim  to  be  surprised  by  his  testimony  denying 
the  fraud. 

8.  Witnesses  ®=>380(5)— Party  may  Impeaoli 
his  own  witness  when  he  gives  Injurious  tes- 
timony. 

Evidence  of  a  prior  contradictory  state- 
ment by  a  party's  own  witness  is  admissible  to 
discredit  the  witness  If  he  does  not  simply  fail 
to  give  favorable  testimony,  but  gives  testi- 
mony that  is  positively  injurious  to  the  cause 
of  the  party  calling  him. 
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9.  WItMMM  «=>380(5,7)  —  Party  mi^  Im- 
peaeh  own  witnass  called  to  prove  his  own 
frand,  or  when  oompelied  to  produce  such 
witness. 

A  party  may  impeach  hia  own  witness  by 
proof  of  contradictory  statements  when  pat  on 
the  stand  to  prove  his  own  fraud  or  when  he 
was  a  witness  that  the  party  was  bound  by  law 
to  produce. 

10.  Witnesses  «s>2l»(2) —Letter  written  hy 
husband  not  inadmissible  against  wife  where 
she  did  not  objeot  to  husband's  testimony  lay- 
ing foundation. 

A  letter  written  by  a  husband  to  a  third 
person  was  not  inadmissible  against  the  wife, 
nnder  Code  .Civ.  Proc.  |  1881,  subdL  1,  making 
commnnications  between  a  husband  and  wife 
inadmissible,  no  objection  having  been  made 
to  the  husband's  testimony  laying  the  neces- 
sary foundation  for  the  introduction  of  the  let- 
ter, and  she  is  presumed  to  have  consented. 

11.  Trial  <8=:>397(i)— Failuro  to  find  on  atllrm* 
ative  averment,  which  was  only  an  Indlreot 
denial,  not  error. 

In  an  action  to  enforce  a  stockholder's  lia- 
bility, in  which  plaintiff  alleged  defendant  was 
the  owner  of  1,066  shares,  defendant's  aver- 
ment that  she  owned  only  24  shares  was  but 
an  indirect  denial,  and  the  court's  failure  to 
find  thereon  was  not  error. 

12.  Husband  and  wife  <8=»235(4)— Failure  to 
And  relationship  not  error. 

Where  a  husband  was  made  a  party  defend- 
ant in  an  action  against  the  wife  on  her  lia- 
bility as  stockholder,  the  court's  failure  to 
find  that  they  were  husband  and  wife  as  alleg- 
ed in  the  answer  was  immaterial. 

13.  Appeal  and  error  <S=3889(2)— AmeadrnMit 
for  which  leave  granted  considered  as  made. 

Where  the  complaint  alleged  defendant 
owned  1,065  shares  of  stock,  and  the  evidence 
showed  she  owned  1,069  shares,  and  the  court 
gave  leave  to  amend  by  interlineation  to  con- 
form to  the  proof,  and  found  in  accordance 
with  the  evidence,  the  case  will  be  considered 
on  appeal  as  though  the  amendment  was  made. 

14.  Appeal  and  error  ®=>II44  —  Lower  court 
may  be  directed  to  make  amendment  as  of 
date  prior  to  Judgment 

Where  leave  to  amend  the  complaint  by  in- 
terlineation to  conform  to  the  proof  was  .grant- 
ed, the  lower  court  may  be  directed  to  cause 
the  amendment  to  be  made  as  of  a  date  prior 
to  the  judgment,  if  not  already  made,  instead 
of  granting  a  new  trial. 

15.  Appeal  and  error  ^=>23l  (8)— Contention 
that  findings  not  sustained  by  evidenoe  not 
considered  when  insufficiency  not  pointed  ouL 

The  appellant's  assertion  that  designated 
parts  of  the  findings  are  not  sustained  by  the 
evidence,  without  attempting  to  point  out 
wherein  the  evidence  is  insufficient,  or  even  re- 
ferring to  the  transcript,  will  not  be  consid- 
ored. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    In  H.  Valentine,  Judge. 


Action  by  the  First  National  Bank  of  Por- 
terville,  against  Edward  De  Moulin  and  wife, 
llrom  a  Judgment  for  plainttil,  the  last- 
named  defendant  appeals.  Affirmed,  with 
directions. 

William  H.  Fuller  and  Cbas.  W.  Hadder, 
both  of  Loe  Angeles,  for  appellant 

Kemp,  Mitchell  ft  Silberberg,  of  Los  An- 
geles, and  Guy  Knupp,  of  Portervllle,  for 
respondent 

PINLAYSON,  P.  J.  This  is  an  action  to 
recover  from  defendants  up<m  their  stock- 
holder's statutory  liability  for  an  indebted- 
ness contracted  by  the  Magnesite  Refrac- 
tories Company,  a  corporation.  The  com- 
plaint alleges  that  at  the  times  therein  men- 
tioned all  of  the  corporation's  capital  stock, 
2,000  shares,  had  been  subscribed ;  that  at 
all  the  times  mentioned,  the  defendants,  who. 
It  seems,  are  husband  and  wife  "were  the 
subscribers  of  and  the  owners  of  the  num- 
ber of  shares  set  opposite  their  respective 
names.  The  number  of  shares  set  opposite 
the  name  of  the  defendant  £dward  De  Moul- 
in is  724  and  1,065  shares  is  the  number  set 
opposite  the  name  of  the  defendant  and  ap- 
pellant, Anna  J.  De  Moulin.  The  court  found 
all  the  allegations  of  the  complaint  to  be 
true,  except  that  the  defendant  Edward  Is 
the  owner  and  bolder  of  but  10  shares  and 
the  defendant  Anna  Is  the  owner  of  1,089 
shares,  which  is  24  shares  more  than  the 
number  alleged  in  the  complaint.  Judgment 
for  plaintiff  was  entered  accordingly,  and 
the  defoidant  Anna  J.  De  Moulin  api)eals. 

(1,  2]  Appellant  objects  to  the  sufficiency 
of  the  complaint  because  it  does  not  allege 
that  she  "appears  by  the  books"  of  the  cor- 
poration to  be  a  stockholder.  As  we  have 
stated,  the  complaint  alleges  that  at  the 
time  when  the  Indebtedness  was  contracted 
by  the  corporation,  appellant  and  her  hus- 
band "were  the  subscribers  of  and  the  owners 
of"  the  number  of  shares  set  opposite  their 
respective  names.  Appellant's  contention  is 
based  upon  the  definition  of  a  stockholder 
as  given  in  section  322  of  the  Civil  Codtf. 
That  Code  section,  after  providing  that  each 
stockholder  of  a  corporation  Is  individually 
and  personally  liable  for  his  proportion  of  all 
the  debts  and  liabilities  contracted  or  incur- 
red by  the  corporation  during  the  time  he 
was  a  stockholder,  declares: 

"The  term  'stockholder,'  as  used  in  this  sec- 
tion, applies  not  only  to  such  persons  as  ap- 
pear by  the  books  of  the  corporation  to  be 
such,  but  also  to  every  equitable  owner  of 
stock,  although  the  same  appears  on  the  books 
in  the  name  of  another." 

From  this  It  is  argued  that  the  statutory 
liability  exists  only  against  one  who  "ap- 
pears by  the  books  of  the  corporation"  to  be 
a  stockholder,  or  who  is  the  "equitable''  own- 
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er  of  stock.  The  contention  is  devoid  of  even 
the  aemblance  of  merit.  In  this  Code  defini- 
tion of  the  word  "stockholder,"  the  Legisla- 
tnre  intended  to  enlarge,  not  to  limit,  the 
meaning  of  the  term.  Western  Pac.  Ey.  Co. 
V.  Godfrey,  166  Cal.  351,  136  Pac.  284,  Ann. 
C^s.  1S15B,  825.  In  its  definition  of  what 
Is  generally  referred  to  as  the  statutory  lia- 
bility of  stockholders,  oar  Constitution  de- 
clares: 

"Each  «*o<*)koMcr  of  a  corporation,  or  joint- 
stock  association,  shall  be  individually  and  per- 
sonally liable  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred,  dar- 
ing the  time  be  was  a  stockholder,  as  the 
amount  of  stock  or  shares  owned  by  him  bears 
to  the  whole  of  the  subscribed  capital  stock,  or 
shares  of  the  corporation  or  association."  Sec. 
3,  art.  12.     (Italics  ours.) 

At  the  time  of  the  adoption  of  this  consti- 
tutional provision  the  Civil  Code  defined 
"stockholders"  to  be  the  "owners  of  shares 
in  a  corporation  which  has  a  capital  stock." 
Civ.  Code,  {  29S.  In  view  of  this  contem- 
poraneous definition  of  the  word  "stock- 
holder," it  must  be  held  that  the  liability 
which  Is  fastened  upon  each  "stockholder" 
by  the  organic  law  of  the  state  attaches  to 
every  "owner"  of  stock.  Sbean  v.  Cook,  ISO 
CaL  93.  179  Pac.  185,  5  A.  U  R.  1042.  That 
it  is  sufficient  to  allege  that  the  defendant 
was  "the  owner"  of  a  designated  number  of 
shares  at  the  time  when  the  indebtedness 
was  contracted  by  tba  corporation  is  no 
longer  an  open  question  in  this  state.  In 
Duke  V.  Huntington,  130  Cal.  274,  62  Paa 
611,  the  court  said: 

"Section  322  of  the  Civil  Code  makes  the  ap- 
pellant liable  for  his  proportionate  amount  of 
the  indebtedness  of  the  corporation,  not  only 
for  the  stock  standing  in  his  name  npon  its 
books,  but  also  for  all  the  stock  of  which  he 
is  the  owner  standing  npon  the  books  in  the 
name  of  another." 

And  in  Hughes  Mfg.  Co.  v.  Wilcox,  13  CaL 
App.  27,  28,  108  Pac.  871,  873,  the  court  says: 

"The  term  'stockholder*  or  'owner,'  as  used  in 
the  statute,  is  not  confined  to  one  who  appears 
npon  the  books  of  the  corporation  as  such,  but 
to  the  real  owner,  notwithstanding  the  fact  that 
the  stock  as  shown  by  the  books  appears  in  the 
name  of  another."     (Italics  ours.) 

[3]  The  complaint  alleges  in  substance  and 
effect,  and  the  trial  court  finds  that  the  Mag- 
nesite  Refractories  Company  became  in- 
debted to  plaintiff  between  July  1,  1917,  and 
October  1,  1917.  The  evidence  discloses  that 
all  of  this  Indebtedness  was  contracted  sub- 
■eqnently  to  the  9th  day  of  July,  1917,  but 
prior  to  the  Ist  day  of  Octot>er  of  that  year. 
The  lower  court  also  found  that  at  all  times 
between  the  Ist  of  July,  1917,  and  the  Ist  of 
October  following,  appellant  was  the  owner 
and  holder  of  1,089  shares  of  the  capital 
stock  of  the  Magnesite  Refractories  Com- 
pany.   Appellant  claims  that  the  evidence  is 


tnsnfllcient  to  snpport  the  finding  that  she 
was  the  owner  of  that  number  of  shares  be- 
tween those  datesL  On  April  6,  1917,  certifi- 
cate No.  14  for  24  shares  was  issued  to  her. 
It  \b  conceded  that  she  has  owned  this  block 
of  24  shares  at  all  times  since  their  issuance ; 
but  It  is  claimed  that  the  evidence  is  Insuffi- 
cient to  Justify  a  finding  that  she  has  owned 
the  balance  of  the  1,089  shares,  viz.  1,065 
shares,  at  any  time  since  July  9,  1917,  her 
claim  being  that  on  that  date  she  transferred 
the  1,065  shares  to  one  Charles  Oliver  Pott- 
bast,  and  that  the  name  of  her  alleged  trans- 
feree has  ever  since  then  appeared  on  the 
books  of  the  corporation  as  the  owner  of  the 
stock.  It  seems  that  on  June  27,  1917,  cer- 
tificate No.  22  for  1,065  shares  was  issued  to 
appellant,  which  fact  duly  appears  from  the 
only  book  in  which  the  corporation  kept  a 
record  of  its  stock  transfers — a  book  which 
on  its  cover  bears  the  title  "Combined  Ledg- 
er and  Journal."  Appellant  concedes  that 
she  owned  the  1,065  shares  from  June  27, 
1917,  the  date  of  their  Issuance  to  her,  until 
July  9,  1917;  but,  as  we  have  stated,  her 
claim  is  that  on  the  latter  date  she  trans- 
ferred the  shares  to  Potthast. 

In  order  to  prove  its  case  by  showing  the 
Issuance  of  the  1,065  shares  to  appellant,  re- 
spondent was  obliged  to  and  did  put  in  evi- 
dence the  iKwk  In  which  the  corporation  kept 
a  record  of  Its  stock  transactions— the  "(3om- 
bined  Ledger  and  JoumaL"  That  Iraok  not 
only  contains  an  entry  showing  that  certifi- 
cate No.  22  for  1,065  shares  had  been  is- 
sued to  Mrs.  De  Moulin  on  June  27,  1917,  but 
contains  also  an  entry  to  the  effect  that,  on 
July  9,  1917,  certificate  No.  22  was  canceled, 
and  a  new  certificate  issued  to  Potthast  for 
the  1,065  sharea— certificate  No.  23.  The 
entry  showing  this  purported  transfer  and 
the  issuance  of  the  stock  to  Potthast  is  the 
last  entry  In  the  book.  In  order  to  identify 
the  book  as  that  in  which  the  corporation 
kept  the  record  of  its  stock,  plaintiff  made 
the  defendant  Edward  De  Moulin  Its  witness. 
De  Moulin  testified  that  he  has  been  con- 
nected with  the  Magnesite  Refractories  Com- 
pany since  the  date  of  its  incorporation  (be 
was  its  president) ;  that  some  of  the  entries 
In  the  book  are  in  his  handwriting,  and  that 
the  remainder  are  In  the  handwriting  at  the 
secretary,  one  'El  W.  Skinner;  that  he,  Ed- 
ward De  Moulin,  wrote  the  last  two  entries, 
viz.  the  entry  which  shows  the  issuance  of 
the  1,065  shares  to  his  wife  on  June  27,  1917, 
evidenced  by  certificate  No.  22,  and  the  entry 
which  purports  to  show  the  transfer  of  those 
sliares  to  Potthast  on  July  9,  1917,  and  the 
Issuance  of  certificate  No.  23  therefor.  It  is 
the  theory  o'f  respondent  that  the  last  entry 
in  the  book,  the  entry  which  purports  to 
show  the  transfer  of  the  1,063  shaves  to  Pott- 
hast, was  a  false  entry  made  by  De  Moulin 
to  conceal  his  wife's  owner^lp  of  the  stock 
during  the  period  when  the  indebtedness  was 
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being  contracted  bjr  the  corporation.  That 
Is,  it  Is  respondent's  theory  that  the  entry  in 
question  was  not  made  untirsome  time  after 
May  1,  1918,  at  the  earliest,  and  that,  as  a 
matter  of  fact,  Mra  De  Moulin  appeared  on 
the  books  of  the  corporation  as  the  owner  of 
the  stock  during  all  of  the  i>erlod  that  the 
Indebtedness  was  being  contracted  by  the 
corporation,  namely,  between  July  27,  1917, 
and  August  3,  1917.  To  maintain  this  theory 
in  the.  court  below,  plaintiff  put  on  the  wit- 
ness stand  W.  W.  Mlddlecoff,  Esq.,  who  had 
been  the  attorney  for  this  plaintifT  in  two 
cases  previously  pending  in  the  superior 
court  for  Tulare  county.  Mr.  MiddlecoCf  tes- 
tified that  the  first  of  these  cases  was  tried 
in  May,  1918,  and  the  second  in  December, 
1918;  that  during  the  trial  of  <»e  of  those 
cases — he  could  not  remember  which — he  had 
seen  the  book  which  the  witness  Edward  De 
Moulin  identified  as  the  combined  ledger  and 
Journal  of  the  Magneslte  Kefractories  Ccxn- 
pany;  that  at  that  time  he  (Middlecoff)  pre- 
pared a  statement,  the  items  whereof  were 
taken  from  the  book  which  Edward  De  Moul- 
in bad  identified  as  the  book  wherein  the  cor- 
poration kept  a  record  of  its  stock ;  and  that 
the  statement  which  he  thus  took  from  the 
book  correctly  shows  the  names  of  the  stock- 
holders and  the  number  of  shares  owned  by 
each,  as  shown  by  the  book  at  the  time  when 
he  saw  it  and  made  up  the  statement  there- 
from. The  last  item  on  the  statement  so 
made  by  Mr.  Middlecoff  reads:  "June  27. 
Anna  J.  De  Moulin.  22.  1065."  This  is  a 
copy  of  the  entry  showing  the  issuance  of  the 
stock  to  appellant  on  June  27,  1917.  Mr. 
Middlecoff  further  testified  that  at  the  time 
when  he  saw  the  book — the  book  which  the 
witne.ss  Edward  De  Moulin  had  identified  as 
the  only  stock  book  kept  by  the  corporation 
— It  did  not  contain  the  item  that  now  ap- 
pears as  the  last  entry  therein,  tIz.,  the  entry 
reading:  "July  9.  Charles  Oliver  Potthast. 
62.  23.  1065,"  1.  e.,  the  entry  purporting  to 
show  a  transfer  of  the  stock  from  appellant 
to  Potthast.  Since  this  book  was  seen  by 
Mr.  Middlecoff  either  in  May  or  December  of 
1918,  it  necessarily  follows  that,  if  his  tes- 
timony be  true — and  as  such  it  was  accepted 
by  the  learned  trial  judge — the  entry  pur- 
porting to  show  the  transfer  of  the  stock 
from  appellant  to  Potthast  was  not  made 
until  after  May  1, 1918,  at  the  earliest,  which 
was  about  nine  months  after  all  of  the  in- 
debtedness had  been  contracted  by  the  cor- 
poration. For  these  reasons  we  are  satis- 
fled  that  the  evidence  Is  sufficient  to  justify 
the  finding  that  at  all  times  between  July  1, 
1917,  and  October  1,  1917,  and  while  the  in- 
debtedness was  being  contracted  by  the  cor- 
poration, appellant  was  "the  owner  and  hold- 
er of  1,089  shares  of  the  capital  stock  of  said 
Magnesite  Refractories  Company" — ^that  is, 
that  she  was,  during  all  of  that  period,  the 
owner  of,  the  24  shares  that  were  Issued  to 


that  were  Issued  to  her  on  June  27,  1917. 

Some  time  prior  to  December  19,  1918, 
plaintiff's  vice  president  and  general  mana- 
ger, H.  0.  Carr,  asked  Edward  De  Moulin, 
who,  as  we  have  stated,  was  the  president  of 
the  Magnesite  Refractories  Company  and  Is 
a  defendant  herein,  to  furnish  a  list  of  the 
stockholders  of  his  corporation.  In  response 
to  this  request  Mr.  De  Moulin,  on  December 
19,  1918,  wrote  Carr  a  letter  giving  the  de- 
sired information.  Plaintiff  proved  by  De 
Moulin  that  the  signature  to  the  letter  was 
his.  In  this  letter  De  Moulin  states  that 
his  wife,  the  appellant  here,  is  the  owner  of 
1,089  shares.  While  testifying  as  a  witness 
for  plaintiff,  De  Moulin  stated  that  the  en- 
try in  the  stock  book  which  purports  to  show 
a  transfer  of  the  1,065  shares  to  Potthast 
oa  July  9,  1917,  was  made  by  him  on  the 
date  that  It  bears — July  9,  1917.  Thereupon 
plaintiff  offered  in  evidence  the  letter  which 
De  Moulin  had  written  to  plaintiff's  rice 
president,  Mr.  Carr,  and  In  which  the  for- 
mer states  that,  at  the  date  of  bis  letter,  De- 
cember 19,  1918,  his  wife  owned  1,089  shares. 
Defendant's  counsel  objected  to  the  offer, 
saying: 

"I  object  to'  the  Introduction  of  the  letter 
upon  the  ground  that  It  is  IncompeteDt,  not  the 
best  of  evidence;  it-  is  inadmissible  and  privi- 
leged, and  prohibited  by  subsection  1  of  sec- 
tion 1881  of  the  Code  of  Civil  Procedure, 
which  provides  that  the  husband  cannot  be  ex- 
amined for  or  against  the  wife  in  any  action 
without  her  consent." 

The  objection  was  overruled,  and  the  let- 
ter received  In  evidence. 

[4, 8]  Obviously,  the  letter  was  the  best 
evidence  of  its  own  contents,  and  there  Is 
no  force  in  the  objection  that  the  document 
was  "not  the  best  of  evidence,"  unless  by 
that  expression  counsel  meant  that  the  let- 
ter was  not  the  "best  evidence"  of  the  fact 
that  Mrs.  De  Moulin  was  the  owner  of  1,089 
shares  at  the  date  when  It  was  written.  If 
that  is  what  counsel  meant  by  this  particu- 
lar ground  of  objection,  then  it  must  freely 
be  conceded  that  the  letter,  not  only  was 
not  the  "best"  evidence  of  that  fact,  but 
that  It  was  not  any  kind  of  admissible  evi- 
dence whatever  of  appellant's  ownership  of 
the  stock.  The  letter  was  not  material  as 
evidence  of  an  admission  by  the  defendant 
EJdward  De  Moulin  against  his  Interest;  for, 
as  to  his  stockholdings.  It  contains  nothing 
contrary  to  the  conceded  facts.  And  it  was 
not  admissible  against  appellant  as  evidence 
that  she  did  in  fact  own  1,0S9  shares,  or 
any  number  of  'share:',  at  the  date  when  the 
letter  was  written ;  for,  as  to  her,  It  would, 
If  received  to  prove  her  ownership,  be  rank 
hearsay. 

[6-9]  But  though  not  admis.slble  to  prove 
that  Mrs.  De  Moulin  did  In  fact  own  1,0S!> 
shares.  It  was,  we  think,  adniis.sible  for  the 
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peacblog  the  witness  Edward  De  Monlln,  the 
author  of  the  letter,  whose  evidence  that 
he  had  made  In  the  book  of  the  corporation 
an  entry  showlni;  a  transfer  of  the  stock  to 
Potthast  on  Joly  9,  1917,  was  directly  con- 
tradicted by  his  statement  in  the  letter  that 
Mrs.  De  Moulin  owned  the  1,069  shares  on 
December  19,  1918.  And  we  think  the  let- 
ter was  admissible'  for  the  purpose  of  im- 
peaching Mr.  De  Moulin,  notwithstanding  the 
fact  that  plaintiff  had  made  him  Its  own  wit- 
ness. It  is  not  true,  as  an  absolute  pn^rasi- 
tion  of  law,  that  parties  may  not  impeach 
their  own  witnesses.  Evidence  of  a  prior 
contradictory  statement  by  a  party's  own 
witness  Is  admissible,  not  to  establish  the 
truth  of  the  statement,  but  to  discredit  the 
witness,  if  the  latter,  not  simply  failing  to 
give  favorable  testimony  for  the  party  pro- 
ducing him,  has  given  adverse  testimony — 
testimony  that  is  positively  injurious  to  the 
cause  of  the  party  by  whom  he  is  called. 
In  this  state  we  have  a  statutory  declaration 
that  such  contradictory  statements  by  a  par- 
ty's witness  are  admissible  for  the  purpose 
of  impeachment  Code  Civ.  Proc.  {  2049. 
In  tb«i  Instant  case  there  was  not  a  mere 
failure  on  the  part  of  the  witness  De  Moulin 
to  give  testimony  favorable  to  plaintiff.  His 
testlm<my  that  he  had  made  the  entry  in 
question  on  July  9,  1917,  was  adverse  testi- 
mony, and  positively  injurious  to  plaintiff's 
cause.  Gemirally  speaking,  the  element  of 
surprise  Is  a  condition  precedent  to  the  In- 
troduction of  such  impeaching  evidence. 
Zipperlen  v.  Southern  Pacific  Co.,  7  Cal.  App. 
206,  216,  93  Pac.  1049.  We  do  not  under- 
stand that  respondent  claims  that  It  was 
surprised  by  De  Moulin's  testimony.  But 
surprise  Is  not  always  a  necessary  element 
Such  impeaching  evidence  may  be  given 
when  the  witness  to  be  discredited  was  put 
on  the  stand  to  prove  bis  own  fraud.  30 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1128; 
Luzzadder  v.  McCall  (Mo.  App.)  198  S.  W. 
1144.  Also,  what  are  called  "InstrumentaJ 
witnesses,"  1.  e.,  witnesses  that  a  party  is 
bound  by  law  to  produce,  such  as  subscribing 
witnesses  to  a  will,  deed,  or  other  paper, 
may  be  Impeached  by  showing  that  they  had 
previously  made  contradictory  statements. 
A  party  is  not  deemed  to  vouch  for  the  cred- 
ibility of  a  witness  that  the  law  requires 
him  to  produce.  80  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1132;  People  v.  Elco,  131  Mich. 
619,  91  N.  W.  755,  94  N.  W.  1069;  State  v. 
Slack,  69  Vt  486,  38  Att.  311.  Here.  If  Mid- 
dlecofCs  testimony  be  true — and  as  such  It 
evidently  was  considered  by  the  trial  court 
and  therefore  must  be  so  considered  by  us — 
a  gross  fraud  was  perpetrated  by  the  presi- 
dent of  the  Magnesite  Refractories  Company, 
the  witness  Edward  De  Moulin.  It  was  the 
theory  of  plaintiff  that  De  Moulin  had  made 
a  false  and  fraudulent  entry  for  the  pur- 
pose of  enabling  his  wife  to  escape  a  just 


liability  for  her  share  of  the  corporation's 
Indebtedness.  Not  only  was  it  necessary  to 
call  De  Moulin  In  order  to  identify  the  book 
which  showed  the  Issuance  of  the  stock  to 
Mrs.  De  Moulin  (he  had  charge  of  the  book, 
and  the  secretary,  a  traveling  salesman,  had 
not  beien  beard  of  by  the  witness  for  six 
months  or  more),  but,  as  to  this  alleged  false 
entry,  he  was  asked  qusetions  witlch.  If  an- 
swered in  accordance  with  the  plaintiff's 
theory  of  the  case,  would  have  shown  him  to 
have  been  guilty  of  grossly  fraudulent  con- 
duct We  think  that  under  these  circum- 
stances the  letter  was  admissible  In  evidence, 
not  for  the  purpose  of  establishing  the  truth 
of  Its  statements,  but  that  the  trial  court 
might  view  the  witness'  testimony  at  its  real 
worth.  And  we  may  not  assume  that  the 
learned  trial  Judge  considered  the  letter  for 
any  purpose  other  than  Impeachment 

[10]  There  is  no  merit  in  the  claim  that 
the  introduction  of  the  letter  contravenes 
subdivision  1  of  section  1881  of  the  Code  of 
Civil  Procedure.  The  letter  was  not  a  com- 
munication made  by  one  spouse  to  the  oth- 
er. It  was  a  communication  made  by  the 
husband  to  a  third  person.  The  vrife  did 
not  withhold  her  c<msent  to  the  examination 
of  her  husband  respecting  the  circumstances 
attending  the  writing  of  the  letter  and  his 
signature  thereto.  Appellant  was  present  in 
court  and  every  particle  of  testimony  that 
was  necessary  to  lay  the  foundation  for  the 
introduction  of  the  letter  was  allowed  to 
go  in  without  objection  to  the  -competency 
of  her  husband  to  testify  as  a  witness  in  the 
case.  She,  therefore,  is  presumed  to  have 
given  her  consent  to  his  being  made  a  wit- 
ness to  testify  to  all  of  those  facts.  The 
proper  foundation  for  the  introduction  of 
the  letter  having  thus  been  duly  laid  with- 
out objection  to  the  competency  of  the  bus- 
band  to  testify  as  a  witness  for  plaintiff, 
and,  therefore,  with  the  wife's  implied  con- 
sent, the  letter  was  admissible  for  the  pur- 
pose of  impeaching  De  Moulin.  After  the 
foundation  had  thus  been  laid  without  the 
interposition  of  objection  to  the  competency 
of  the  witness,  any  objection  to  the  intro- 
duction of  the  letter  necessarily  would  be  an 
objection  addressed  to  the  competency  of 
that  document  as  evidence  In  the  case,  and 
not  to  the  competency  of  the  husband  as  a 
■witness.  Save  as  to  privileged  communica- 
tions passing  between  the  spouses,  the  inhibi- 
tion of  section  1881  affects  tlie  competency 
of  a  husband  or  wife  as  a  toitnets,  not  the 
competency  of  the  testimony  that  he'  or  she 
may  give.  People  v.  Singh,  182  Cal.  457,  483. 
188  Pac.  987.  By  making  a  husband  or  wife 
Incompptent  as  a  witness  against  the  other, 
the  Code  does  not  render  Inadmissible  an 
extrajudicial  statement  that  either  may  have 
made  to  a  third  party,  if  such  statement  be 
otherwise  admissible.  People  v.  Chadwidc, 
4  Cat  App.  es,  72,  87  Pac.  884.  880. 
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[11,11]  Appellant  aaaeits  that  the  trial 
court  failed  to  find  upon  affirmative  matters 
eet  np  In  her  answer.  No  affirmative  de- 
fense «f  new  matter  Is  pleaded.  It  is  true 
that,  commingled  with  her  denials,  certain 
affirmations  appear  in  defendant's  answer. 
For  example,  in  her  denial  of  plaintiff's  al- 
legation that  she  Is  the  owner  of  1,065 
shares,  appellant  couples  with  the  denial  an 
averment  that  she  owns  but  24  shares.  This 
affinnative  avermoit  is  but  an  indirect  de- 
nial that  she  owns  1,065  shares,  or  more 
than  24  shares.  An  objection  based  upon  a 
failure  to  find  specifically  upon  such  an  af- 
firmation does  not  rise  to  the  level  of  l)ueril- 
ity.  The  answer  also  alleges  that  the  de- 
fendants are  husband  and  wife.  But  even 
so,  since  appellant's  husband  was  made  a 
party  defendant,  it  is  of  no  moment  that  the 
court  failed  to  find  that  he  is  her  husband. 

[13,14]  The  complaint  alleges  that  appel- 
lant was  the  owner  of  1,065  shares.  The  en- 
tries in  the  book  in  which  the  corporation 
kept  a  record  of  Its  stock,  considered  In  con- 
nection with  Mr.  MiddlecofTs  testimony, 
show  that  appellant  owned  1,080  shares.  At 
the  conclusion  of  the  trial  plaintiff  was  giv- 
en permission  to  amend  its  complaint  "by  In- 
terlineation" to  conform  to  the  proof,  by 
changing  the  figures  from  1,065  to  1,089. 
Though  the  court  found  in  conformity  with 
the  evidence,  it  does  not  appear  from  the 
record  before  us  that  plaintiff  availed  it- 
self of  the  permission  thus  given  to  amend 
its  complaint  "by  interlineation."  But,  leave 
having  been  given  to  amend,  add  the  court 
having  found  the  fact  in  accordance  with 
the  evidence  and  in  conformity  with  the 
amendment  that  would  have  been  made  had 
plaintiff  availed  Itself  of  the  permission 
granted,  we  thinlc  that  we  should  consider 
the  case  as  though  the  amendment  had  in 
fact  been  made.  Carpenter  v.  Sheldon,  22 
Ind.  259.  There  is  no  necessity  for  subject- 
ing the  parties  to  a  new  trial  on  account  of 
a  failure  to  amend  the  complaint  in  this 
particular.  The  lower  court  may  be  direct- 
ed to  cause  the  amendment  to  be  made  as 
of  a  date  prior  to  the  Judgmeint,  if,  in  fact, 
the  complaint  has  not  already  been  amend- 
ed in  accordance  with  the  permission  grant- 
ed to  plaintiff.  Alameda  County  v.  Crocker, 
125  Cal.  101,  67  Pac.  766. 

[It]  Finally,  appellant  makes  the  bnid  as- 
sertion that  certain  .designated  portions  of 
the  findings  are  not  sustained  by  the  evi- 
dence, without  attempting  to  point  out  where- 
in the  evidence  is  insufflclent.  She  has  not 
even  made  any  reference  to  the  transcript 
for  that  purpose.  This  being  so,  we  will  not 
examine  points  thus  perfunctorily  made. 
We  cannot  be  expected  to  go  through  the  rec- 
ord oo  an  Independent  voyage  of  discovery. 
If  counsel  will  not  discuss  their  points,  nei- 
ther shall  we.    Kyle  v.  Craig,  126  Cal.  107, 


116,  67  Pac  791;  BrovelU  ▼.  Blanchl,  136 
Cal.  612,  69  Pac.  416;  Tait  v.  Mdnnes,  8 
CaL  App.  165,  84  Pac.  674. 

The  Judgment  is  affirmed,  and  it  the  com- 
plaint has  not  already  been  amended  by  in- 
terlineation so  as  to  allege  that  the  defend- 
ant Anna  J.  De  Moulin  was  the  owner  of 
1,0S9  shares,  the  court  below  is  directed  to 
cause  such  amendment  to  be  made  as  of  a 
date  prior  to  the  Judgment 

We  concur:    WOEKS,  J. ;  CRAIG,  J. 


TEHAMA  COUNTY  V. 
(Civ.  2406.) 


(68  Cal.  App.  341) 
WINTER. 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Jan.  81,  1922.) 

Sountles  «=>24— Charter  provlsloe  at  to  sai- 
ary  of  assessor  lield  valid  aad  to  prevail 
over  statute. 

The  }>rovision:  of  (bounty  of  Tehama's 
C!harter,  art.  4,  {  8,  and  article  0,  i  5,  that  the 
salary  of  the  assessor  should  be  $2,0<X}  and  that 
fees  and  commissions  allowed  by  law  should 
be  paid  over  to  the  county  treasurer,  is  con- 
stitutional and  prevails  over  Pol.  Code,  i  4266, 
fixing  the  salary  of  assessor  at  $3,600  and  pro- 
viding that  he  may  retain  for  his  own  nse  four 
per  cent,  on  personal  property  tax  collected. 

Appeal  from  Superior  Ciourt,  Tehama 
Ooonty;  John  F.  EUiscm,  Judge. 

Action  by  the  (bounty  of  Tehama  against 
Louis  Winter.  Judgment  for  plaintiff,  and 
def^idant  appeals.    Affirmed. 

H.  D.  Jerrett,  of  Red  Bluff,  for  appellant 
M.  J.  Cheatham,  of  Ited  Bluff,  for  respond- 
ent 


PREWETT,  Presiding  JusUce  pro  tem. 
The  county  of  Tehama,  respondent  herein, 
brought  suit  against  the  appellant,  its  county 
assessor,  to  recover  the  sum  of  $1,606.60  re- 
tained as  compensation  for  the  collection  of 
certain  personal  property  taxes  collected  by 
him  in  his  official  capacity  as  such  assessor. 
The  county  prevailed  in  the  action,  and  ap- 
pellant brings  this  appeal  from  the  Judgment. 
He  bases  his  claim  to  this  percentage  upon 
the  provisions  of  subdivision  7  of  section 
4266  of  the  Political  Ck)de,  which  subdivision, 
it  is  admitted,  deals  with  the  compensation 
of  the  assessor  of  said  county.  Said  subdi- 
vision reads  as  follows: 

"The  assessor,  $8,600  per  annum;  provided 
that  the  assessor  shall  be  entitled  to  receive 
and  retain  for  his  own  use,  fonr  per  cent,  only 
on  personal  property  tax  collected  by  him,"  etc. 
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The  respondent  county  Is  governed  by  a 
charter  regularly  adopted  In  the  manner  pro- 
vided by  law.  This  charter  Is  In  conflict  with 
the  terms  of  said  subdivision  with  reference 
to  the  compensation  of  the  assessor,  and  es- 
pecially as  to  said  percentage.  Whether  the 
charter  or  the  Political  Oode  la  parainount  is 
the  only  question  presented  on  this  appeal 
This  question,  however,  Is  shorn  of  any  un- 
certainty by  several  very  recent  decisions  of 
the  Supreme  Court  and  of  this  court  con- 
struing the  particular  provisions  now  under 
examination.  It  will  l>e  found  convenient  to 
quote  in  full  such  provisions  of  the  charter 
as  relate  to  this  controversy.  One  section 
reads  as  follows: 

"The  salary  of  the  assessor  shall  be  $2,000 
per  annum,  and  he  shall  be  allowed  $1,000  per 
annum  for  depaty  hire,"  etc.    Section  8,  art.  4. 

Another  section  of  tbe  charter  deals  with 
the  disposition  by  the  various  county  officers 
of  such  fees  and  commissions  as  are  allowed 
by  law.    It  reads  as  follows: 

"In  all  cases  In  which  an  officer  is  to  receive 
a  fixed  salary,  whether  such  salary  be  fixed  by 
this  charter  or  by  tbe  board  of  supervisors, 
such  salary  sbaU  be  in  full  compensation  for 
all  services  by  sacfi  officer;  and  in  all  cases  in 
which  such  officer  is,  by  general  law,  entitled 
to  charge  and  receive  any  fees  or  commissions 
it  shall  be  the  duty  of  such  officer  to  charge, 
collect  and  receive  sach  fees  or  commissions 
and  to  pay  the  same  monthly  to  the  county 
treasurer."     Section  5,  art  9. 

The  constitutionality  of  tbe  above-quoted 
provision  of  the  charter  fixing  the  annual 
salary  of  the  assessor  at  $2,000  was  distinct- 
ly upheld  by  this  court  in  the  case  of  Winter 
V.  De  Shields  (No.  2127)  189  Pac.  708.  While 
no  application  was  made  for  a  hearing  of  the 
case  In  the  Supreme  Court,  that  tribunal,  In 
Jones  V.  De  Shields  (No.  3233)  202  Pac.  137, 
made  quotations  therefrom  with  approval. 
These  quotations  cover  the  identical  point 
now  under  consideration,  to  wit,  the  iwlnt 
whether  or  not  the  charter  provision  fixing 
the  salary  of  the  assessor  at  two  thousand 
dollars  per  annum  is  constitutional.  That  his 
salary  is  fixed  at  $2,000  may  therefore  be 
treated  as  a  closed  question.  This  conclusion 
renders  it  unnecessary  to  examine  at  length 
the  contention  of  the  appellant  that  the  pro- 
visions of  the  charter  in  question  are  uncon- 
stitutional. 

Section  5,  above  quoted,  provides  that  all 
fees  and  commissions  now  authorized  by  law 
must  be  collected  by  the  respective  oflBcers 
whose  salaries  are  fixed  by  Uie  charter  and 
paid  monthly  into  the  county  treasury.  This 
disposes  of  the  single  issue  In  the  case. 

Judgment  affirmed. 

We  concur:    HART,  J. ;  BURNETT,  J. 


(EC  Cal.  Appi  SIX) 

McGRANAHAN    V.    POLICE    COURT    OF 

CITY  AND  COUNTY  OF  SAN 

FRANCISCO. 

la  re  CONNER. 

(Civ.  4167;    Cr.  1027.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 2,  California.  Feb.  10.  1922.  Hear- 
ing Denied  by  Supreme  Court  April  8, 
1922.) 

1.  Criminal  law  ^=>207(4)— Saa  Francisoo  po> 
lice  court  held  authorized  to  aot  as  oonmit* 
ting  magistrate  under  charter. 

Under  Const,  art  11,  U  8  and  8%,  relative 
to  freeholders'  charters,  and  San  Francisco 
Charter,  art  6,  c.  8,  {  2,  giving  the  police 
court  tbe  power  in  criminal  cases  of  justices 
of  tbe  peace,  such  police  court  may  hold  an  ex- 
amination and  hold  one  charged  with  a  misde- 
meanor, the  punishment  for  which  may  exceed 
a  fine  of  $500,  six  months  in  Jail,  or  both,  for 
trial  in  the  superior  court,  notwithstanding  St 
1893,  p.  9,  authorizing  the  poUce  court  to  try 
such  misdemeanors. 

2.  Statutes  e=>l6l(l)— All  embracing  law  r». 
peals  earlier  law  on  the  same  subject  whether 
there  is  a  repealing  clause  or  not. 

Any  law  embracing  all  that  was  intended 
to  be  preserved  of  tbe  old  law,  and  omitting 
what  was  not  so  intended,  is  complete  in  itself 
and  repeals  all  other  law  on  the  subject  em- 
braced within  it,  whether  it  contains  a  repeal- 
ing clause  or  not 

3.  Criminal  law  ®=>84(l)— Grant  Of  powsr  ta 
cities  to  regulate  police  courts  by  freeholders' 
charters  not  limited  to  municipal  affairs. 

Const,  art  11,  {  8Vi,  authorizing  freehold- 
ers' charters  to  regulate  the  jurisdiction,  etc, 
of  police  courts,  does  not  limit  such  grant  of 
power  to  municipal  affairs,  especially  as,  to 
BO  hold,  it  would  be  necessary  to  interpolate 
language  to  that  effect  and  strike  out  provi- 
sions of  the  San  Francisco  Charter,  neither  of 
which  should  be  done  except  for  cogent  rea- 
sons. 

Original  applications  by  M.  J.  McGranahan 
for  a  writ  of  prohibitiou  directed  to  the 
Police  Court  of  the  City  and  County  of  San 
Francisco,  and  by  William  Ei.  Conner  for 
a  writ  of  habeas  corpus.  Writs  denied,  and 
petitioner  remanded. 

Theodore  A.  Bell  and  Sidney  Rhein,  both 
of  San  Francisco,  for  petitioner. 

Harry  A.  Elncell,  of  San  Francisco,  and 
Frank  M.  Smith,  of  Los  Angeles,  for  re- 
spondent 

R.  M.  J.  Armstrong,  of  San  Francisco,  for 
Sheriff  of  City  and  County  of  San  Francisco. 

STURTEVANT,  J.  The  first  case  sounds 
in  prohibition  and  the  second  is  an  applica- 
tion for  a  writ  of  habeas  corpus.    Both  pro- 
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ceedlngB  were  Instltnted  for  the  purpose  of 
detenxiintaig  the  Jurisdiction  of  the  police 
court  of  the  city  and  county  of  San  Fran- 
cisco over  mlsdemeanorB,  the  punishment  for 
whicb  may  exceed  a  fine  of  $500  or  six 
montbs  In  the  county  Jail,  or  both.  In  the 
Interest  of  clarity  of  expression,  we  will 
specially  refer  to  the  facts  as  presented  In 
the  prohibition  proceeding,  and  the  conclu- 
rion  reached  will  rule  both  cases. 

[1, 21  The  petitioner  William  E.  Conner, 
was  charged,  in  a  verlQed  complaint,  with 
having  violated  certain  provisions  of  the 
Medical  Practice  Act  (Stats.  1913,  c.  354). 
By  section  17  of  that  act  the  punishment  may 
be  a  fine  of  $600  or  imprisonment  in  the  coun- 
ty Jail  for  six  montbs,  or  both.  The  peti- 
tioner was,  after  his  arrest,  taken  before 
the  police  court  and  that  court  set  the  cose 
down  for  examination  and  threatens  to  pro- 
ceed and  hold  an  examination,  and,  If  the 
proof  adduced  at  the  examination  is  suf- 
ficient, to  hold  the  petitioner  to  appear  be- 
fore the  superior  court  for  trial.  If  the  Ju- 
risdiction of  the  police  court  in  such  a  case 
is  as  broad  as  the  Jurisdiction  of  a  justice  of 
the  peace,  the  writ  should  be  denied.  Ex 
parte  Anear,  114  Cal.  370,  46  Pac.  172.  If 
special  powers  have  been  conferred  on  the 
police  court  authorizing  that  court  to  try 
high  misdemeanors,  the  police  court  shonld 
not  hold  an  examination,  but  should  proceed 
to  try  the  petitioner;  and,  in  that  event,  the 
writ  should  issue.  As  defining  the  powers 
of  the  police  court,  the  petitioner  cites  and 
relies  upon  chapter  15  of  the  statutes  of  1893. 
An  examination  of  that  statute  will  disclose 
that  it  provides  for  the  constitution,  regula- 
tion, government,  and  Jurisdiction  of  police 
courts,  and  for  the  manner  in  which,  the 
times  at  whi(4i,  and  the  terms  for  which,  the 
Jndgee  of  such  courts  shall  be  elected  or  ap- 
pointed and  for  the  compensation  of  such 
Judges,  and  of  their  clerks  and  attadiCs.  By 
an  amendment  to  the  Ck)nstltutlon  on  Novem- 
ber 3,  1S96,  the  identical  power  above  de- 
fined was  tendered  to  any  freeholder  conven- 
tion called  for  the  pur^ktse  of  compiling  a 
freeholder  charter.  Const,  art.  11,  {  8%.  Aft- 
er  the  Constitution  had  been  so  amended,  a 
freeholder  convention  was  called  In  San 
Prancisco  which  prepared  a  charter  which 
was  approved  by  the  Legislature  and  took 
effect  January  8,  1900.  Under  chapter  8  of 
article  6  the  authority  tendered  by  article 
11,  i  8%,  of  the  Constitution,  was  accepted. 
The  subject-matter  of  the  act  of  1893  there- 
upon became  the  subject-matter  of  the  char- 
ter. Section  2  of  said  chapter,  among  other 
♦tiTnga,  iirovlded  as  follows : 

*^he  police  »>art  of  the  dty  and  county  of 
San  Francisco  shaU  have  jurisdiction:  *  *  * 
(4)  ■  Said  court  or  any  judge  thereof  shall  have 
the  came  powers  in  all  criminal  actions,  cases, 
ecaminations,  and  proceedings  as  are  now  or 
are  hereafter  conferred  by  law  upon  Justices 
of  the  peaea." 


In  section  8  of  article  11  of  the  Constlta- 
tion.  It  Is  provided  that  a  charter  so  adopt- 
ed "shall  become  the  organic  law  thereof, 
and  supersede  any  existing  charter  and  all 
amendments  thereof,  and  all  laws  inconsist- 
ent with  such  charter."  In  the  leading  case 
entitled  Murdock  v.  City  of  Memphis,  20  Wall. 
590,  617  (22  U  Ed.  429),  the  Supreme  Court 
of  the  United  States  said: 

"We  are  of  opinion  that  it  was  their  inten- 
tion to  make  a  new  law  so  far  as  the  present 
law  differed  from  the  former,  and  that  the  new 
law  embracing  all  that  was  intended  to  be  pre- 
served of  the  old,  omitting  what  was  not  so  in- 
tended, became  complete  in  itself  and  repealed 
all  other  law  on  this  subject  embraced  with- 
in it" 

That  rule  obtains  in  California  whether 
the  latter  law  contains  a  repealing  clause  or 
otherwise.  Hanley  v.  Sixteen  Horses,  etc., 
97  Cal.  182, 183,  32  Pac.  10.  We  are  not  con- 
cerned In  this  case  as  to  whether  a  repeal 
of  the  act  of  1893  resulted  from  the  enact- 
ment of  the  charter.  Let  us  assume  that  the 
police  court  created  by  the  act  of  1893  Is 
still  In  existence.  Nevertheless,  it  Is  quite 
clear  that  such  entity  is  not  the  entity 
created  by  the  charter  and  it  is  the  police 
court  that  was  created  by  the  charter  that 
is  a  party  to  this  proceeding.  If  any  one 
would  contend  that  the  police  court  created 
by  the  act  of  1893  is  in  existence  and  shonld 
take  jurisdiction  of  any  certain  matter,  that 
question  might  be  examined  Into  in  an  ap- 
propriate proceeding,  but  cannot  be  examined 
into  in  this  proceeding.  People  v.  William- 
son, 136  Cal.  415,  419,  67  Pac.  604. 

[SI  The  petitioner  claims  that  the  grant  of 
power  concerning  police  courts,  conveyed  to 
the  freeholder  convention,  was  Intended  to 
be  limited  to  "municipal  affairs."  The  first 
answer  to  that  claim  is  that  the  lantruage  of 
section  8%  of  article  11  of  the  Constitution 
which  we  have  cited  above  is  presumed  to 
be  correct  and  exact.  Again,  the  limited' 
meaning  contended  for  is  not  suggested  by 
any  words  written  in  the  section  which  we 
are  called  upon  to  construe.  To  rule  with 
the  petitioner,  we  must  write  the  words  In. 
Furthermore,  If  we  so  hold,  we  must  strike 
out  of  the  charter  subdivision  3,  $  2,  c.  8,  art. 
5,  which  reads  as  follows: 

"Said  court,  or  any  Jndge  thereof,  shall  have 
the  same  powers  In  all  criminal  actions,  onsos, 
examinations  and  proceedings  as  are  now  or 
may  hereafter  be  conferred  by  law  upon  Jus- 
tices of  the  peace." 

We  have  no  right  under  the  law  to  inter- 
polate the  words  mentioned  or  to  strike  out 
the  provision  Just  quoted  except  for  most 
cogent  reasons.  In  Boca  Mills  (3o.  y.  Curry, 
154  Cal.  326,  at  page  338,  97  Pac.  1117,  1123, 
the  court  said : 

"If  the  language  used  plainly  and  unequivo- 
cally shows  a  certain  and  definite  purpose  to 
be  accomplished  thereby,  it  ia  the  duty  of  tha 
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eonrts  to  so  constrn*  it  aa  to  cany  that  pnr- 
poa*  Into  effect." 

The  petitioner  argnea  that  if  his  contention 
Is  not  conceded  that  then  there  is  no  law  an- 
thorizing  the  police  court  to  either  examine 
or  to  trj  a  defendant  for  any  offense  except 
to  try  a  charge  of  having  violated  an  ordi- 
nance enacted  by  the  board  of  sapervisors. 
Not  so.  The  chartw  expressly  imposes  such 
duties  upon  the  police  courts.  If  the  charter 
did  not  do  so,  then  there  is,  and  was  at  all 
times,  in  San  Francisco,  a  fall  set  of  officers 
holding  offices  created  by  the  L^islatnre  and 
on  whom  the  Legislature  has  imposed  the 
duty  of  making  arrests,  holding  examina- 
tions, and  conducting  trials.  In  other  words, 
San  Francisco  has  every  single  officer  that 
any  outside  county  has  with  the  exception 
of  the  township  office  of  constable;  and.  If 
the  dbarter  machinery  is  not  sufficient  to  pro- 
vide for  enforcing  the  criminal  laws,  the 
legislative  machinery  is  sufficient.  Kahn  t. 
Sutro,  114  CaL  318,  46  Pac.  87,  33  L.  K.  A. 
^0;  In  re  Mitchell,  120  CaL  384,  390, 52  Pac. 
799;  Ex  parte  Anear,  114  CaL  370,  46  Pac. 
172.  Bobert  t.  Police  Court,  148  CaL  131, 
82  Pac.  838,  in  effect,  held  that  the  poUce 
court  should  do  as  the  respondent  Is  about  to 
do,  examine  the  diarge  and  leave  the  trial 
thereof  to  be  had  in  the  superior  court  Mat- 
ter of  Application  of  Westenberg,  167  Gal. 
309,  139  Pac.  674,  had  to  do  with  the  law  ap- 
plicable to  the  dty  of  Oakland.  That  city 
Is  governed  by  a  freeholder  charter.  Stats. 
1911,  p.  1551.    By  section  199  of  its  charter: 

"The  existing  police  court  of  the  dty  shall 
continue  as  it  now  exists  antil  otherwise  pro- 
vided by  law.  Said  police  coart  shall  have  ex- 
clusive jurisdiction  of  all  misdemeanors  pun- 
ishable by  fine  or  imprisonment  or  by  both  said 
fine  and  imprisonment,  committed  in  the  city 
where  said  police  court  is  held;  and  in  all  such 
cases  to  hear,  try  and  determine  the  same,  con- 
vict or  acquit,  pass  and  enter  judgment  and 
carry  sach  judgment  Into  execution  as  the  case 
may  require,  according  to  law." 

By  section  2  of  chapter  184  of  the  statutes 
of  1885: 

"The  police  court  (of  Oakland)  shall  have 
exclusive  jurisdiction  of  the  following  public 
offenses  committed  in  the  city:  *  *  *  (3) 
*  *  *  All  misdemeanors  punishsble  by  fine 
or  by  imprisonment,  or  by  both  such  fine  and 
fanprisonment." 

It  will  thus  be  observed  that,  before  the 
charter,  the  Legislature  had  conferred  on  the 
police  court  of  Oakland  powers  to  try  high 
misdemeanors,  and  that  by  its  charter  that 


police  court  was  ocmtinned  in  existence  with 
the  powers  so  conferred  upon  it.  When, 
therefore^  Westenberg  was  charged  with  hav- 
ing committed  a  eriminal  libel  in  the  dty  of 
Oakland,  it  waa  hdd  that  the  police  court 
had  Jurisdiction  to  try  the  duuge,  and  upon 
his  conviction  to  sentence  him  in  the  manner 
provided  by  law.  In  People  v.  Cory,  26  CaL 
App.  735.  148  Pac.  532,  the  detmdant  was 
charged  with  the  crime  ot  conspiraGy,  a  high 
misdemeanor.  Los  Angeles  was  organized 
under  a  freeholder  charter  before  section  8^ 
of  artide  11  of  the  Ctmstitntlon  was  adopted. 
The  provision  contained  in  the  diarter  of 
Loa  Angeles  organising  and  establishing  a 
police  court  was,  in  1890,  adjudged  invalid 
as  being  the  exercise  of  a  power  not  con- 
ferred. That  city  stands,  therefore,  in  the 
positicm  as  though  it  never  had  provided  for 
a  police  court.  Not  having  provided  for  a 
police  court  it  is  subject  to  general  laws. 
Fraglcy  v.  Phelan,  126  CaL  383,  395,  58  Pac. 
923.  By  act  of  the  LegUlature  (Stats.  1901, 
p.  95)  the  police  court  of  the  dty  of  Iios  An- 
geles was  glvoi  exdusive  Jurisdiction  of  all 
misdemeanors  punishable  by  fine  or  imprlsoa- 
ment  when  the  offense  was  committed  in  the 
dty  where  such  police  court  is  held.  The 
conspiracy  as  charged  was  ripened  into  a 
crime  by  reason  of  an  ovwt  act  which  was 
committed  in  the  dty  of  Pasadena.  Accord- 
ingly, the  court  hdd  that  the  police  court 
of  Los  Angdes  had  not  been  given  power  to 
try  the  case  and  that  the  JurisdictlMi  to  try 
the  case  rested  in  the  superior  court  It  waa 
also  held  that,  as  the  police  court  of  Pasa- 
dena was  given  only  such  Jurisdiction  as 'is 
vested  in  a  Justice's  court,  the  police  court 
of  Pasadena  had  no  jurisdiction  to  try  a 
high  misdemeanor.  People  v.  Fortdi,  13  CaL 
App.  770,  110  Pac.  823,  is  more  nearly  in 
point  The  defendant  was  charged  with  a 
high  misdemeanor,  namely,  the  violation  of 
the  Dentistry  Act  (Stats.  1909,  p.  800).  The 
charge  was  examined  by  the  police  court  of 
San  FVandsco  and  the  defendant  was  held 
to  answer  In  the  superior  court,  and  in  that 
court  he  was  convicted  and  from  the  Judg- 
ment of  conviction  he  appealed.  On  appeal 
he  made  the  point  that  the  superior  court 
had  no  Jurisdiction  to  try  him.  It  was  held 
that  the  superior  court  had  not  exceeded  its 
Jurisdiction.  The  case  fully  supports  the 
views  we  have  expressed  above,* 

The  application  for  a  writ  of  prohibition 
is  denied,  and  the  application  for  a  writ  of 
habeas  corpus  Is  denied,  and  the  petitioner 
is  remanded. 

We  concur:  IjANGDON,  P.  3. :  NOUBSB.  3. 
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(56  Cal.  App.  6S7) 

Ex   part*  8EVERIN.    (Cr.    1043.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tision   /i,    California.    Feb.    24,    1922.) 

Habeas  corpus  «s»l  11(1 )— Discharge  from  CHS- 
tody  denied,  on  the  around  of  siiffldent  evi- 
dence on  preliminary  examination. 
Discharge  from  custody  of  sheriff,  to  which, 
after  preliminary  examination,  petitioner  was 
committed,  denied,  on  the  ground  that  the  cor- 
pus delicti  was  sufSciently  established  by  cir- 
cumstantial evidence  to  permit  the  admission 
of  petitioner's  extrajudicial  statements  and  ad- 
missions. 

Habeas  corpus  proceeding  by  Gustave  Sev- 
erln  to  secure  release  from  custody  of  the 
Sheriff  of  the  City  and  County  of  San  Fran- 
cisco, to  which  petitioner  was  committed 
after  a  preliminary  examination  on  the 
char{;e  ot  embezzlement,  and  a  holding  of 
him  to  answer  therefor.  Application  for 
writ  denied. 

See,  also,  206  Pac  101. 

Marcel  E.  Cterf,  0.  H.  Sooy,  and  Edwin  V. 
McKenzie,  all  of  San  Francisco,  for  peti- 
tioner. 

Leo  R.  Friedman,  Deputy  Dist  Atty.,  of 
Ban  Francisco,  for  respondent 

LANGDOX,  P.  J.  After  an  examination  of 
the  entire  record,  we  are  satisfied  that  the 
corpus  delicti  has  been  sufflclently  establish- 
ed by  circumstantial  evidence  to  permit  the 
admission  in  evidence  of  the  extrajudicial 
statements  and  admissions  of  the  petitioner. 

The  application  for  a  writ  of  habeas  cor- 
pus is  denied. 


(188  Cal.  348) 

Ex  parte  SEVERIN.    (Cr.  2442.) 
(Snpreme  Court  of  California.    March  6,  1922.) 

Habeas    corpus    «=>lll(l)  —  No    discharge 
though  evidence  on  preliminary  examination 
shows  probable  cause  of  a  crime  other  than 
charged. 
In  view  of  Pen.  Code,  {  1489,  as  to  disposi- 
tion of  petitioner  in  habeas  corpus,  one  held  to 
answer  after  a  preliminary  examination  on  a 
complaint  charging   embezzlement  will  not  be 
discharged    on    habeas    corpus,    the    evidence 
showing  probable  cause  to  believe  him  guilty 
of  larceny  by  trick  or  device,  or  ot  obtaining 
money  by  false  pretenses  (of  which,  under  sec- 
tion 954,  he  might  be  charged  in  the  same  com- 
plaint), though  perhaps  not  of  embezzlement. 

In  Bank. 

Habeas  corpus  proceeding  by  Gustavo  Ser- 
erin.     Petitioner  remanded  to  custody. 
See,  also,  205  Pac.  101. 

Marcel  B.  Cerf,  C.  H.  Sooy,  and  Edwin  V. 
McKenzie,  all  of  San  Francisco,  for  peti- 
tioner. 


EX  PABTE  SSVERDr  101 

(tot  P.) 

Leo  Friedman,  of  San  Francisco,  for  re- 
spondent 


SHAW,  O.  J.  After  a  preliminary  exam-, 
Ination  upon  a  complaint  charging  the  peti- 
tioner with  the  crime  of  embezzlement,  he 
was  held  to  answer  therefor,  and  committed 
to  the  custody  of  the  sherllT.  He  seeks  re- 
lease on  habeas  corpus  on  the  ground  that 
the  order  holding  him  to  answer  was  made 
without  reasonable  or  probable  cause. 

The  evidence  taken  on  the  preliminary  ex- 
amination is  set  forth  in  the  petition.  It 
shows  that  the  petitioner  obtained  from  the 
complaining  witness  the  sum  of  $600  upon 
representations  made  by  him  to  said  witness 
that  he  (the  petitioner)  had  formed  a  part- 
nership to  carry  on  a  certain  business,  and 
that  for  that  sum  of  money  he  would  admit 
the  witness  as  a  member  of  said  firm.  Ap- 
parently the  witne&s  delivered  to  him  the 
money  with  the  Intent  that  it  should  be  ap- 
plied to  that  purpose,  and  to  pass  the  title 
thereto  to  the  firm  of  which  the  witness  was 
to  become  a  member.  The  evidence  also 
tends  strongly  to  show  that  the  representa- 
tions were  wholly  false,  diat  no  such  firm 
had  been  formed  oi'  was  in  existence,  and 
that  the  petitioner,  having  received  the  mon- 
ey as  above  stated,  converted  it  to  his  own 
use.  It  is  extremely  doubtful  if  this  estab- 
lishes the  petitioner's  guilt  of  the  crime  of 
embezzlement.  Perhaps  an  al-gument  could 
be  framed,  based  on  similar  reasoning  to  that 
upon  which  the  crime  of  larceny  by  trick  and 
device  is  upheld,  which  would  lead  to  the 
conclusion  that  the  petitioner  had  obtained 
possession  of  the  money  by  fraud,  and  that 
the  title  thereto  had  not  passed,  notwith- 
standing the  Intent  of  the  witness  that  it 
should  pass.  But  we  are  not  disposed  on 
this  hearing  to  enter  upon  this  Inquiry.  We 
have  no  cases  in  this  state  which  would  be 
a  precedent  for  holding  ttiat  this  would  con- 
stitute embezzlement,  or,  at  all  events,  none 
of  which  we  are  advised.  The  evidence  shows 
probable  cause  to  beUeve  that  the  petitioner 
is  guilty  of  either  one  or  the  other  of  three 
distinct  crimes:  (1)  larceny  by  trick  and 
device,  under  the  reasoning  above  stated ;  (2) 
embe7.zlement  of  money  obtained  by  trick 
and  device,  under  the  same  reasoning;  or  (8) 
obtaining  money  by  false  pretenses.  Assum- 
ing, therefore,  that  the  complaint  charging 
embezzlement  Is  not  sustained,  it  is  clear 
that  there  was  ample  cause  for  holding  the 
petitioner  for  the  commission  of  a  crime.  It 
would  therefore  be  lmproi)er  for  this  court 
to  discharge  him  until  the  proper  authori-' 
ties  have  had  an  opportunity  to  make  the 
correct  charge.  The  language  of  the  late 
Chief  Justice  Beatty  in  Ex  parte  Nicholas, 
01  Cal.  643,  28  Pac.  48,  is  applicable  hore: 

"He  has  been  examined  upon  a  charge  which 
the    committing    magistrate    has    denominated 
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larceny,  but  it  may  well  be  that  the  depontions 
prove  embezzlement.  It  not  unfreqneutly  hap- 
pens that  the  facts  of  a  particular  case  leave  it 
extremely  doubtful  under  which  definition  the 
offense  falls — that  of  larceny  or  embezzlement; 
and  if  the  committing  magistrate  should  give  it 
a  wrong  designation  in  his  order  of  commit- 
ment, that  would  not  prevent  the  district  attor- 
ney from  charging  it  correctly  in  the  informa- 
tion." 

It  is  never  the  duty  of  the  court  to  dis- 
charge a  petitioner  on  habeas  corpus  where 
it  appears,  notwithstanding  the  defects  in 
the  form  of  the  charge  against  him,  that  he 
is  probably  guilty  of  a  criminal  offense.  Es 
parte  Branlgan,  19  Cal.  133;  Ex  parte  Keil, 
85  Cal.  309,  24  Pac.  742 ;  Ex  parte  Nicholas, 
supra;  and  Pen.  Code,  (  14S9.  Under  sec- 
tion 954  of  the  Penal  Code  a  defendant  may 
be  charged  with  two  or  more  different  of- 
fenses, connected  together  in  tbeir  commis- 
sion, or  of  the  same  class  of  crimes,  under 
separate  counts.  When  the  petitioner  is  re- 
manded the  prosecuting  officers  may  prefer 
new  charges  against  him  upon  a  complaint 
charging  under  separate  counts  the  different 
offenses  above  mentioned,  Including  the  pres- 
ent charge,  if  deemed  advisable,  whereupon 
he  may  be  again  examined  and  recommit- 
ted and  convicted  of  the  offense  which  the 
evidence  may  ultimately  prove  that  he  has 
committed. 

Let  the  petitioner  be  remanded  to  the  cus- 
tody of  the  sheriff. 

We  concur:  LAWl<OR,  J.;  WTLBrR,  J; 
SLOANE,  J.;  SHURTLEB'F,  J.;  WASTE, J.; 
RICHARDS,  Justice  pro  tern. 


(188  Cal.  321) 

LA  FLEUR  V.  M.  A.  BURNS  LUMBER  CO. 
(SaA.  3 1 57.) 

(Supreme  Court  of  California.     Mardi  1, 
1022.) 

1.  Appeal  and  error  <s=>l223--Posltlon  of  sure- 
ty on  appeal  bond  similar  to  that  of  surety  on 
obligation  made  a  party  defendant. 

The  position  of  a  surety  on  an  undertaking 
on  appeal  is  similar  to  that  of  an  ordiiiary  sure- 
ty on  an  obligation,  who  has  been  joined  aa  a 
part;  defendant. 

2.  Principal  and  surety  ®=3l98— Surety  on  ap- 
peal bond  may  have  remeity  against  principal 
by  paying  and  taking  assignment  of  afllrffled 
Judgment  before  entry  against  surety. 

The  surety  on  appeal  bond  of  defendant 
may,  on  affirmance  of  the  judgment  before  en- 
try of  judgment  against  it,  anticipate  such  en- 
try, pay  the  amount  of  the  judgment,  and  talce 
an  assignment  of  it,  instead  of  claiming  the 
benefit  of  it,  under  Code  Civ.  Proc.  §  709,  as  to 
a  surety  against  whom,  with  his  principal,  judg- 
ment has  been  rendered,  on  paying  it,  compel- 
ling repayment  from  the  principal. 


3.  JiiilgmMit  «=3894— EvIdsDce  held  to  show 
Judgment  not  satisfied  aa  regards  right  to 
entry  of  satlsfaotlon. 
Evidence  held  to  show  that  a  judgment  af- 
firmed on  appeal  was  not  satisfied,  hut  was  paid 
by,  and  assigned  to,  the  surety  on  the  under- 
taking on  appeal  of  the  judgment  debtor,  so  that 
defendant  was  not  entitled  to  entry  of  order  of 
satisfaction. 

4.'  Trusts  (S=>25(l)— The  purpose  held  express- 
ed in  a  declaration  of  trust 
The  declaration  of  trust,  that  a  certain  judg- 
ment is  held  in  trust  for  H.  or  his  assigns,  as 
required  by  Civ.  Code,  f  2221,  expresses  the 
purpose  of  the  trust,  namely,  to  acknowledge 
that  the  whole  interest  in  the  judgment  is  in  H. 
as  beneficiary. 

5.  Appeal  and  error  ®=3330(l)— Where  Judg- 
ment was  assigned,  appeal  from  order  of  en- 
try of  satisfaction  may  be  In  plaintiff's  name. 
A  proceeding  to  have  satisfaction  of  judg- 
ment entered  under  Code  Civ.  Proc.  {  675,  is 
but  part  of  the  original  action,  so  that  one  to 
whom  the  judgment  was  assigned  before  the 
motion  for  such  entry  is  such  an  assignee  as 
can,  under  section  3S5,  have  the  appeal  from 
order  of  entry  taken  in  the  name  of  the  original 
plaintiff. 

In  Bank. 

Appeal  from  Superior  Court,  Shasta  C!oun- 
ty;   J.  E.  Barber,  Judge. 

Action  by  E.  La  Fleur  against  the  M.  A. 
Bums  Lumber  Company.  From  order  direct- 
ing entry  of  satisfaction  of  Judgment,  plain- 
tiff appeals.    Reversed. 

See,  also,  88  Cal.  App.  278,  176  Pac.  68. 

Jesse  W.  Carter,  of  Redding,  and  John 
Ralph  Wilson,  of  San  Francisco,  for  appel- 
lant. 

F.  A.  (Tntler,  of  Eureka,  for  respondent 

LAWLOR,  J.  This  Is  an  appeal  by  tbe 
plaintiff,  from  an  order  of  the  court  granting 
a  motion  by  the  defendant  to  direct  the  clerk 
to  enter  satisfaction  of  a  judgment  rendered 
in  favur  of  the  plaintiff  and  against  the  de- 
fendant 

On  January  23,  1915,  plaintiff,  E.  La  Fleur, 
brought  an  action  against  tbe  defendant  the 
M.  A.  Bums  Lumber  Company,  a  corporation, 
to  recover  damages  for  personal  injuries  re- 
ceived by  him  while  in  defendant's  employ, 
the  Injuries  being  caused  by  the  negligent 
operation  of  defective  machinery  in  defend- 
ant's milL  The  case  was  tried  by  the  court 
sitting  without  a  Jury.  On  July  3, 1915,  Judg- 
ment was  rendered  In  favor  of  plaintiff  for 
tbe  sum  of  $3,000,  from  which  judgment  de- 
fendant appealed.  On  Septemtter  26,  1918, 
the  judgment  was  afllrmed  by  the  Dfstrict 
Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict (38  Cal.  App.  279,  176  Pac  58),  and  tbla 
judgment  has  become  final. 

When  the  appeal  from  the  Judgment  waa 
taken,  the  Massachusetts  Bonding  &  Insur- 
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aoce  Company  became  snrety  for  respondent, 
and  gave  an  appeal  bond,  In  accordance  with 
section  842  of  the  Ck)de  of  Civil  Procedure. 
Un  February  6,  1918,  while  the  ease  waa 
pending  In  the  appellate  court,  appellant  ex- 
ecuted the  following  assignment  of  the  Judg- 
ment to  his  attorney,  Jesse  W.  Carter,  for  a 
consideration  of  11,000 :» 

"Know  all  men  by  these  presenti:  That  I, 
E.  La  Flenr,  of  the  town  of  Aberdeen,  state 
of  Washington,  the  party  of  the  first  part  here- 
in, in  consideration  of  the  sum  of  one  thousand 
dollars  ($1,000),  gold  coin  of  the  United  States 
of  America,  to  me  in  hand  paid  by  Jesse  W. 
Carter,  of  the  city  of  Redding,  county  of  Shasta, 
state  of  California,  the  party  of  the  second 
part  herein,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  sell,  assign,  transfer, 
and  aet  over  unto  the  said  party  of  the  second 
part,  and  his  assigns,  all  my  right,  title  and  in- 
terest in  and  to  that  certain  judgment  recovered 
by  me  as  plaintiff  in  the  above  entitled  action 
on  the  3d  day  of  Jnly,  A.  D.  1915,  in  the  supe- 
rior court  of  the  state  of  California,  in  and  for 
the  county  of  Shasta,  against  M.  A.  Bums  Lum- 
ber Company,  a  corporation,  as  defendant,  to- 
gether with  all  snms  of  money  that  may  be  had 
or  obtained  by  means  of  said  judgment,  or  any 
proceedinga  to  be  had  thereon.    •    •    *  '■ 

On  December  SI,  1918,  the  amount  of  the 
judgment,  about  $3,900,  was  paid  to  Carter, 
and  he  executed  in  favor  of  '&.  T.  Hall,  one 
of  the  attorneys  for  the  bonding  company,  the 
following  declaration  of  trust: 

"Know  all  men  by  these  presents:  That  that 
certain  judgment  assigned  and  set  over  to  me 
by  E.  La  Flenr  on  the  6th  day  of  February, 
1918,  which  said  judgment  was  rendered  In  a 
certain  action  entitled  'In  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County 
of  Shasta,  E.  La  Fleur,  PlaintitF,  v.  Bums  Lum- 
ber Company,  Defendant,'  numbered  therein  No. 
4850,  is  held  by  me  in  trust  for  B.  T.  Hall,  or 
his  assigns." 

The  evidence  does  not  show  the  manner  of 
payment  of  the  $3,900,  but  it  la  not  disputed 
that  the  money  was  furnished  by  the  bonding 
company. 

On  Octol>er  9,  1919,  notice  of  Its  Intention 
to  move  the  court  to  order  entry  of  satisfac- 
tion of  tbe  judgment  in  accordance  with  the 
terms  of  section  675  of  the  Code  of  Civil  Pro- 
cedure, was  served  by  respondent  on  Carter, 
on  John  K.  Wilson,  another  attorney  for  the 
bonding  company,  on  Hall,  and  on  the  bond- 
ing company.  On  October  28,  1919,  the  mo- 
tion was  made,  under  tbe  provisions  of  said 
section  675,  which  reads  in  part: 

"Whenever  a  judgment  is  satisfied  in  fact, 
otherwise  than  upon  an  execution,  the  party  or 
attorney  must  give  such  acknowledgment  [of 
•atisfaction]  or  make  such  indorsement,  and 
upon  motion,  the  court  may  compel  It,  or  may 
order  the  entry  of  satisfaction  to  be  made 
without  It." 

Both  appellant  and  the  bonding  company 
appeared  by  their  attorneys  at  the  hearing 
of  the  motltoi,  and  evidence  concerning  the 


satisfaction  of  the  judgment  was  received. 
The  motion  was  granted,  and  tbe  entry  of 
satisfaction  ordered.    From  that  order  this 
appeal  is  taken. 
Appellant's  position  is  thus  stated: 

"It  is  the  appellant's  contention  that.  Inas- 
much as  the  satisfaction  of  the  judgment,  as  far 
as  it  was  satisfied,  was  made  by  the  payment 
to  the  assignee  of  the  plaintiff  by  the  surety  of 
the  sum  required  by  the  plaintiff  and  his  as- 
signee in  consideration  of  tbe  settlement  of 
their  claims  against  the  defendant,  the  surety 
had  the  right  to  keep  the  judgment  nnsatisfied 
ot  record,  in  order  that  it  may  proceed  by  sub- 
rogation against  the  defendant  judgment  debt- 
or. In  other  words,  inasmuch  as  the  surety  has 
paid  the  judgment,  as  far  as  the  plaintiff  and 
bis  assignee  are  concerned,  it  now  stands  in  the 
shoes  of  the  plaintiff,  and  has  the  right  to  pro- 
ceed, under  and  by  virtue  of  the  judgment  to 
collect  from  the  defendant  the  amount  which 
the  surety  paid  in  the  settlement  of  plaintiff's 
claims  under  the  Judgment" 

It  is  asserted  in  this  behalf  that  the  ap- 
peal Is  for  the  benefit  of  the  bonding  com- 
pany, which  Is  entitled  to  maintain  it  in  the 
name  of  appellant,  under  the  provisions  dt 
section  3S5  of  the  Code  of  Civil  Procedure, 
which  declares: 

"In  the  case  of  the  death  or  any  disability  of 
a  party,  the  court,  on  motion,  may  allow  the 
action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  in- 
terest. In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued 
in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is 
made  to  be  snbstitnted  in  the  action  or  pro- 
ceeding." 

Respondent  has  interposed  a  motion  to  dis- 
miss the  appeal  on  the  grounds  that  "1.  The 
appellant  Is  not  an  aggrieved  party  within 
the  provisions  of  section  938,  C.  O.  P.  2.  The 
right  of  subrogation  Is  not  Involved  In  this 
appeaL"  Respondent  further  contends  that 
"there  is  no  evidence  of  any  assignment  of 
the  attempted  trust  to  the  Insurance  company 
by  Hall,"  and  it  Is  insisted  that  this  Is  a 
special  proceeding.  Independent  of  the  main 
case,  which  Involves  a  procedure  and  a  bear- 
ing wherein  all  parties  interested  are  served 
with  process  and  brought  before  the  court 
where  the  question  at  Issue  is  tried,  and  a 
Judgment  or  drder  rendered  on  the  merits  ot 
the  case;  and  that,  inasniuch  as  it  is  a  spe- 
cial proceeding,  the  transfer  of  the  Judgment 
to  the  bonding  company  was  made  before  the 
action  was  begun,  although  while  the  orig- 
inal action  was  pending,  and  that  therefore 
the  bonding  company  would  have  no  right  to 
continue  the  action  in  the  name  of  appel- 
lant. 

>  [1]  In  Meredith  v.  Santa  Clara  Mining  As- 
sociation of  Baltimore,  60  Cal.  617,  the  court, 
considering  the  nature  of  the  liability  of  a 
surety  on  an  appeal  bond,  declared: 
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"When  the  anretlea  to  the  nndertaking  on  ap- 
peal agceed  that,  in  case  of  the  affirmance  of 
the  judgment,  or  of  any  part  of  it,  by  the  appel- 
late coart,  and  of  ita  nonpayment  by  the  judg- 
ment debtor,  judgment  might  be  entered  also 
against  them,  in  the  court  from  whose  judg- 
ment the  appeal  was  taken,  according  to  the  law 
under  which  the  appeal  was  taken,  they,  in  le- 
gal effect,  Tolantarily  made  themselves  par- 
ties to  the  action,  and  submitted  themselves  to 
the  jurisdiction  of  the  court." 

The  position  of  a  surety  on  an  nndertaklng 
on  appeal  is  therefore  similar  to  that  of  an 
ordinary  surety  on  an  obligation,  who  has 
been  regularly  joined  as  a  party  defendant 

[2J  In  Williams  v.  Rlehl,  127  Cal.  365,  59 
Pac.  762,  78  Am.  St  Rep.  60,  the  defendants 
against  whom  judgment  was  rendered  were  a 
guardian  and  the  seven  sureties  on  his  bond. 
Three  of  the  sureties  paid  the  judgment,  took 
an  assignment  of  it  from  the  plaintifF,  and 
caused  execution  to  be  levied  under  it  on  the 
goods  of  the  cosureties.  One  of  the  cosureties 
objected  that,  in  availing  themselves  of  the 
judgment  tbe  sureties  had  not  conformed  to 
the  provisions  of  section  709  of  the  Code  of 
Civil  Procedure,  which  provides  that — 

"When  a  judgment  is  against  several,  and 
is  upon  an  obligation  of  one  of  them,  as  se- 
curity for  another,  and  the  surety  pays  the 
amount  or  any  part  thereof,  either  by  sale  of 
his  property  or  before  sale,  he  may  compel  re- 
payment from  the  principal.  In  such  case,  the 
person  so  paying  or  contributing  is  entitled  to 
the  benefit  of  the  judgment,  to  enforce  con- 
tribution or  repayment  if,  within  ten  days  aft- 
er bis  payment,  he  file  with  the  clerk  of  the 
court  where  the  judgment  was  rendered,  notice 
of  his  payment  and  claim  to  contribution  or  re- 
payment." 

The  court  said: 

"Respondents  do  not  daim  to  have  complied 
with  the  said  section  as  to  filing  vrith  the  clerk 
of  the  court  the  notice  as  therein  provided,  or 
as  to  having  an  entry  made  in  the  margin  of  the 
docket,  but  they  daim  that  independent  of  said 
section,  by  virtue  of  the  written  assignment  to 
them  of  the  judgment  they  have  the  right  to  an 
execution  to  enforce  contribution  from  the  ap- 
pellant We  think  the  contention  <^  respond- 
ents as  to  fliis  point  correct.  •  ♦  •  The  sec- 
tion was,  no  doubt  enacted  for  the  benefit  of 
sureties  and  joint  judgment  debtors  in  order 
to  enable  them,  without  bringing  an  action,  to 
use  the  judgment  and  the  writs  of  the  court 
for  the  purpose  of  compelling,  jn  the  case  of 
sureties,  the  repayment  from  their  principal,  or 
contribution  from  cosureties,  and,  in  case  of 
joint  judgment  debtors,  contribution  from  their 
codebtors. 

"The  Legislature  evidently  did  not  have  in 
mind  a  case  where  the  parties  paying  the  judg- 
ment procured  a  written  assignment  of  it.  The 
plaintiff,  being  the  owner  of  the  judgment  had 
the  right  to  assign  it  to  any  one  upon  payment 
of  the  amount  authorized  by  the  order  of  the 
court  in  wliich  the  estate  was  pending.  The 
fact  that  the  parties  paying  it  were  some  of  the 
judgment  debtors  would  not  prevent  them  from 
taking  an  assignment  of  it"* 


In  National  Bank  r.  Los  Angeles  Iron  & 
Steel  Co.,  2  Cal.  App.  669,  84  Pac.  466,  468, 
the  appellate  court  reversed  an  order  of  the 
trial  court  for  the  enforcement  of  a  judgment 
by  a  defendant  who  had  paid  the  amount  tc 
the  plalntiflT,  against  bis  oodefendauts.  The 
court  said: 

"In  this  connection.  It  should  be  observed 
that  assuming  the  validity  of  an  assignment  of 
a  judgment  to  one  of  the  defendants  (Williams 
y.  Riehl,  127  Cal.  365  [78  Am.  St  Rep.  60,  58 
Pac  762] ;  Freeman  on  Judgments,  {472),  yet 
the  right  of  the  assignee  to  the  judgment  in  such 
case  is  rather  an  equitable  than  a  legal  right 
and  extends  no  further  than  to  the  use  of  the 
judgment  as  a  security  for  the  payment  of  the 
amounts  properly  due  from  other  parties.  It 
therefore,  would  seem  to  be  a  right  that  can 
be  exercised  only  after  an  affirmative  showing 
to  the  court  and  a  determination  of  the  indebt- 
edness of  the  other  defendants;  by  which  we 
mean,  not  that  a  new  suit  is  required,  but  tliat, 
at  least  application  should  in  all  cases  be  made 
to  the  court" 

Inasmuch  as  the  position  of  a  snrety  on  an 
appeal  bond  is  similar  to  that  of  any  surety 
who  is  jointly  liable  with  the  principal,  these 
cases  are  pertinent  to  a  determination  of  tbe 
rights  of  the  braiding  company,  in  the  case  at 
bar.  No  judgment  has  been  entered  against 
that  company,  but  there  is  no  reason  why  it 
might  not  anticipate  such  oitry,  pay  the 
amount  of  the  judgment,  and  take  an  assign- 
ment of  it  Instead  of  claiming  the  benefit  of 
it  under  section  709  of  the  Code  of  Civil 
Procedure. 

[3]  We  think  it  clear  from  the  record  that 
the  implied  finding  of  the  trial  court  that 
the  judgment  was  satisfied  was  erroneous. 
As  pointed  out,  there  was  an  absolute  assign- 
ment of  the  judgment  from  La  Fleur  to  Car- 
ter, and  a  declaration  of  trust  of  the  judg- 
ment by  Carter  in  favor  of  HalL  That  the 
payment  from  Hall  to  Carter  was  for  the 
purpose  of  purchasing  the  judgment  and  not 
of  satisfying  it  is  shown  by  the  following  tes- 
timony of  Carter: 

"Q.  Well,  it  [the .  money]  was  sufficient  to 
satisfy  you,  was  it,  in  payment  of  the  judg- 
ment which  had  been  assigned  to  you?  A.  Cer- 
tainly; I  agreed  to  transfer  the  judgment  for 
that  amoimt  *  *  *  Why,  yes,  we  were  sat- 
isfied to  take  that  amount  and  transfer  the 
judgment;  wc  didn't  care  what  became  of  the 
judgment  •  •  •  Q.  Was  the  execution  of 
that  paper  the  consideration  for  the  sum  of 
money  paid  to  you?    A.  It  was" 

— and  bis  further  testimony: 

"I  would  say  that  the  transfer  of  the  judg- 
ment, or  my  interest  in  the  judgment  was  the 
consideration." 

It  also  appears  that  in  taking  the  transfer, 
Uall  was  acting  as  agent  for  the  bonding 
company.    Thus  Carter  testified: 

"Well,  I  don't  know  who  purchased  it  [the 
judgment],  the  money  was  paid  into  the  bank. 


Digitized  by 


Google 


OaL) 


HUGHES  y.  PAODIC  WHASF  &  STOBAGE  CO. 
(lOtP.) 


306 


Q.  By  whom?  A.  I  don't  know.  I  left  in- 
structions to  the  bank  that  when  a  certain 
amount  of  money  was  paid  there,  to  forward 
those  papers." 

It  was  also  admitted  by  attorney  Wilson 
that  Hall  was  one  of  the  local  attorneys  for 
the  bonding  company,  and  that  the  "money, 
BO  .far  as  that  is  concerned,  came  from  the 
Massachusetts  Bonding  &  Insurance  Com- 
pany, directly  or  indirectly,  as  the  case  might 
be."  Therefore,  the  bonding  company,  as  the 
assignee  of  the  Judgment,  is  entitled  to  the 
benefit  of  It  to  collect  the  amount  due,  and 
hence  the  order  that  satisfaction  be  entered 
was  erroneous. 

[4]  Respondent  makes  the  further  conten- 
tion that  the  declaration  of  trust  is  invalid, 
under  section  2221  of  the  Clrll  Code,  because 
no  purpose  is  expressed  in  it.  This  position 
cannot  be  maintained.  In  Lyndi  y,  Booney, 
112  Cal.  279,  284,  44  Pac.  565,  566,  the  foUow- 
ing  declaration  was  held  to  be  a  valid  decla- 
ration of  trust: 

"Some  time  after  Unde  Bryan's  property  was 
deeded  to  me  I  heard  that  Uncle  Patrick  was 
still  living,  and  I  resolved  that  he  should  have 
half  of  the  estate,  though  the  laws  does  not 
compel  the  division.  StiU  I  feel  that,  in  Jus- 
tice, it  belongs  to  both  of  them." 

Of  this  the  court  said: 

"Upon  a  careful  consideration  of  this  letter, 
we  are  satisfied  that  an  intention  upon  the  part 
of  Mary  Booney  to  create  and  declare  a  trust 
appears  therefrom  with  reasonable  certainty. 
The  subject  of  the  trust  is  disclosed  by  the  let- 
ter to  be  the  land.  The  purpose  is  to  acknowl- 
edge an  undivided  interest  therein  in  fee  in  the 
beneficiaries,  and  the  beneficiaries  are  the  heirs 
of  Patrick  Lynch,  deceased.  The  only  matter 
left  in  any  uncertainty  is  as  to  the  interest  the 
heirs  take  under  the  trust." 

In  the  case  at  bar  an  Int^tion  to  create 
a  trust  Is  clearly  shown  in  the  declaration, 
and  the  purpose  of  the  trust,  as  in  Lynch'  v. 
Booney,  supra,  is  to  acknowledge  that  the 
whole  interest  in  fee  is  in  Hall  as  beneficiary. 

[S]  With  reference  to  respondent's  last 
point,  that  the  bonding  company  is  not  en- 
titled to  maintain  this  appeal  in  La  Fleur's 
name,  this  proceeding  cannot  be  considered 
a  special  proceeding,  under  section  23  of  the 
Code  of  Civil  Procedure,  or  as  an  independent 
action.  In  Union  Lithograph  Co.  v.  Bacon, 
179  Cal.  53,  175  Pac.  464,  It  was  said: 

"Indeed,  there  is  abundant  authority  to  the 
effect  that,  when  the  prevaUing.  party  with  a 
judgment  in  its  favor  has  accepted  the  fruits  of 
such  judgment,  satisfaction  thereof,  either  vol- 
untary or  under  the  compulsion  authorized  by 
section  675  of  the  Code  of  Civil  Procedure,  is 
the  last  act  and  end  of  the  proceeding.'  Estate 
of  Baby,  87  Cal.  200." 

It  follows  from  that  case  that  this  pro- 
ceeding la  but  a  part  of  the  original  action, 
'.rberefore,  respondent's  contention  that  tlie 


transfer  of  the  Judgment  was  made  before 
this  proceeding  was  commenced  and  that  con- 
sequently the  bonding  company  is  not  such  an 
assignee  as  is  contemplated  by  section  3S5, 
is  without  merit  The  api)eal  was  properly 
taken  in  La  Fleur's  name. 
Order  reversed. 

We  concur:  SHAW,  C.  J.;  WILBUR,  J.; 
SHURTLEFT,  J.;  WASTE,  J.;  SLOANE,  J.; 
RICHARDS,  Justice  pro  tem. 


(188  Cal.  210) 

HUGHES  V.  PACIFIC  WHARF  &  STORAGE 
CO.     (L.  A.  6408.) 

(Supreme  Court  of  California.     Feb.  17,. 
1922.) 

1.  Work  and  labor  i^=>l  I— Reasonable  value 
of  services  recoverable  In  absence  of  agree- 
ment. 

One  employed  to  superintend  the  doing  of 
work  is  entitled  to  the  reasonable  value  of  his 
services,  in  the  absence  of  a  contract  fixing  the 
amount  of  liiB  compensation. 

2.  Contraets  «s>l43— Rules  of  construotlon  re- 
torted to  only  where  meaning  Is  In  doubt. 

Boles  of  construction  are  resorted  to  for 
the  purpose  of  ascertaining  what  a  contract 
reaUy  was;  and,  if  that  is  not  in  doubt,  it  is 
unnecessary  to  rely  upon  the  conduct  of  the 
parties  for  its  construction. 

3.  Evidence  €=>378(l)— Carbon  copy  of  letter 
admissible  on  proof  of  custom  of  malllnig. 

A  sufficient  foundation  was  laid  for  the  in- 
troduction of  a  carbon  copy  of  a  letter  when  a 
witness  stated  that  he  maUed  the  letter  to  the 
addressee  thereof,  and  based  such  testimony 
upon  bis  invarialile  habit  of  mailing  all  such 
letters. 

4.  Appeal  and  error  «=»  1 038(1)— Exclusion  of 
letter  held  not  prejudidai  error  In  view  of 
other  evidenoe  admitted. 

In  an  action  to  recover  commission  for 
services  rendered  as  superintendent,  exclusion 
of  a  letter  from  a  subordinate  officer  of  the 
employer  corporation  to  the  plaintiff  held  not 
prejudicial  error,  where  resolutions  of  the 
board  of  directors,  of  which  plaintiff  was  a 
member,  which  were  passed  in  plaintiff's  pres- 
ence, were  introduced  in  evidence,  and  accom- 
plished all  that  could  have  resulted  from  the  in- 
troduction of  the  letter. 

5.  Master  and  servant  «=s>70( I)— Declaration 
In  letter  as  to  amount  due  held  not  binding  on 
addressee  as  a  construction  of  contraot. 

A  declaration  in  a  letter  by  the  secretary 
of  employer  corporation  that  amount  due  under 
a  contract  was  actually  $3,000  less  than  that 
really  due  was  not  binding  upon  the  addressee 
as  a  construction  of  the  contract,  nor  was  the 
acceptance  of  a  payment  accompanying  such 
a  declaration  binding  upon  him  as  such  con- 
struction; there  being  no  defense  of  payment 
alleged. 
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t.  Stipulations  «=>I8(7)— Party  not  asking  to 
be  relieved  from  stipulation  bound  thereby  on 
appeal. 
In  an  action  to  recover  commiRsion  for  serv- 
ices rendered  in  supeiintendiox  the  constmction 
of  a  wharf  and  dredging  of  a  slip  and   ap- 
proach,  where  the  parties  stipulated   that   a 
certain   amount   of  money  was   expended  for 
dredging,  the  court  did  not  err  in  refusing  to 
permit  defendant  to  introduce  evidence  to  show 
that  a  certain  part  of  such  stipulated  amount 
was    expended    for    the    construction    of    the 
dredge  used,  where  defendant  did  not  ask  to 
be  relieved  from  the  stipulation. 

7.  Master  and  servant  €=370(2)— Contraot  for 
commissions  for  superintendlno  work  oon- 
stnied. 

In  an  action  for  a  commission  of  5  per  cent, 
for  services  In  superintending  the  construction 
of  a  wharf  and  dredging  of  a  slip,  court  held 
justified  in  construing  stipulation  that  a  cer- 
tain sum  was  expended  as  a  stipulation  that 
the  total  amount  thereof  was  made  upon  the 
work  superintended  by  the  plaintiff,  though  it 
was  further  stipulated  that  certain  amounts 
thereof  were  expended  for  construction  of  a 
dredge,  pile  driver,  launch  aheds,  board  walk, 
launch  expenses,  etc. 

8.  Appeal  and  error  «s»ll5l(2)— inolusioa  of 
Item  In  account  held  palpable  Inadvertence, 
curable  by  modifleatlon. 

In  an  action  by  a  superintendent  working 
for  5  per  cent,  commission  on  the  amount  ex- 
pended, where  the  commission  already  paid  was 
iaduded  in  a  stipulation  as  to  total  expendi- 
tures, the  Supreme  Court  could  cure  the  error 
by   modification. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Lewis  R.  Works,  Judge. 

Action  by  Thomas  Hughes  against  the  Pa- 
cific Wharf  &  Storage  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Modi- 
fled  and  affirmed.. 

W.  N.  Goodwin  and  Goodwin  &  Morgrage, 
all  of  Ix>8  Angeles,  for  appellant. 

George  P.  Adams,  of  Los  Angeles,  for  re- 
spondent 

WILBUR,  J.  Plaintiff  recovered  Judgment 
in  the  lower  court,  and  defendant  appealed. 
The  judgment  was  affirmed  in  department, 
and  defendant's  petition  for  rehearing  was 
granted.  We  accept  and  adopt  the  defend- 
ant's statements  with  reference  to  the  issues 
and  evidence  with  certain  excepttlons  to  be 
hereafter  noted.  The  statement  is  as  fol- 
lows: 

"The  action  is  to  recover  an  agreed  com- 
mission of  6  per  cent,  on  expenditures  made 
by  defendant  in  constructing  a  wharf  and 
dredging  a  slip  and  its  approach  ut  Wilming- 
ton, in  Los  Angeles  coun^.  Plaintiff  alleges 
that  be  was  employed  by  defendant  to  super- 
intend and  oversee  said  work  at  an  agreed  com- 
pensation of  5  per  cent,  of  the  money  expended 
therefor;    that  such  expenditures  amounted  to 


$236.830.6&;  that  hie  commisrion  was  $11,- 
841.53,  of  which  $8,741.89  and  no  more  had 
been  paid.  The  prayer  is  for  $3,099.61  and  in- 
terest from  October  8,  1912.  Defendant  an- 
swered, admitting  the  employment  of  plaintiff 
to  superintend  the  constraction  of  the  wharf, 
slip,  and  approach;  denied  that  it  agreed  to 
pay  plaintiff  5  per  cent,  upon  expenditures 
made  by  it  other  than  in  dredging  a  slip,  the 
approach  thereto,  and  constructing  a  wharf 
alongside  of  said  slip.  Denied  that  it  expended 
in  dredging  said  slip  and  approach  and  in  con- 
structing said  wharf  the  sum  of  $236,830.21, 
or  any  other  sum  in  excess  of  the  sum  of  $140,- 
249.21;  or  that  it  expended  any  sum  of  money 
whatever  in  excess  of  said  last-mentioned  sum 
upon  which  it  was  understood  or  agreed  that 
plaintiff  should  have  or  receive  6  per  cent, 
thereof  as  salary  or  commission.  Denied  that 
the  sum  of  $3,099.64  or  any  other  sum  was 
due  or  owing  to  plaintiff. 

"Defendant  afiirmatively  alleged  the  passage 
of  certain  resolutions  by  its  board  of  direc- 
tors on  Jane  21,  1910;  that  at  the  time  said 
resolutions  were  passed  plaintiff  was  a  di- 
rector and  large  stockholder  in  defendant  cor- 
poration; that  the  formal  contract  referred  to 
in  said  resolutions  was  never  executed,  but 
immediately  after  its  passage  Thomas  Hughes 
took  charge  of  the  dredging  of  said  slip,  its 
approach,  and  the  construction  of  the  wharf, 
and  continued  in  charge  until  October  8,  1912; 
that  after  the  passage  of  said  resolutions  and 
np  to  October  8,  1912,  defendant  expended  in 
dredging  said  slip,  its  approach,  and  in  con- 
structing said  wharf  the  sum  of  $140,249.21 
and  no  more;  that  defendant  has  paid  plaintiff 
5  per  cent,  of  all  expenditures  made  by  it  in 
said  work  between  June  21,  1910,  and  October 
8,  1912. 

"Under  these  pleadings  it  rested  upon  plain- 
tiff to  establish  that  the  contract  covered  all 
expenditures  made  by  defendant  up  to  October 
8,  1912,  or  that  $236,830.59  was  expended  in 
dredging  the  slip,  its  approach,  and  construct- 
ing the  wharf. 

"The  court  found  as  a  fact  that  defendant  ex- 
pended said  sum  for  that  purpose,  and  under 
the  supervision  and  direction  of  plaintiff,  and 
awarded  him  a  commission  on  that  basis. 
These  findings  are  attacked  as  unsupported  by 
the  evidence. 

"The  only  evidence  of  a  contract  offered  by 
plaintiff  is  found  in  the  record  at  folio  35  et 
seq.  He  testified  that  the  conversations  were 
principally  with  Mr.  Bastable,  but  that  there 
Were  conversations  at  the  meetings  when  all  the 
members  of  the  board  of  directors  were  pres- 
ent. He  says  he  told  them  that  the  regular 
commission  was  10  per  cent,  and  that  he  would 
do  it  for  half.  This  he  says  was  immediate- 
ly after  the  dredge  was  completed,  but  he  does 
not  attempt  to  fix  the  date.  There  is  no  tes- 
timony that  the  corporation  accepted  his  prop- 
osition other  than  the  inference  to  be  drawn 
from  the  fact  that  he  thereafter  superintended 
the  dredging  and  building  of  the  wharf  and  the 
corporation  paid  him  money. 

"Defendant  introduced  the  resolution  of  the 
board  of  directors  passed  June  21,  1910,  in 
words  as  follows:  'It  was  moved  by  Director 
Blankenhorn,    seconded    by    Director    Epstein 
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and  unanimously  passed  that  the  president  and 
secretary  be  and  they  are  hereby  authorized  and 
directed  for  and  on  behalf  of  this  corporation 
to  execute  a  contract  with  Thomas  Hughes  for 
the  payment  by  this  corporation  to  said  Thom- 
as Hughes  of  5  per  cent,  of  the  money  expended 
in  dredging  of  slip  No.  2  and  the  approach 
thereto,  .and  the  construction  of  the  wharf 
alongside  said  slip  No.  2.'  Thomas  Hughes  was 
then  a  director  of  the  corporation,  and  was 
present  at  that  meeting.    •    •    • " 

During  the  trial  the  following  stipulation 
with  reference  to  the  facts  was  entered  into 
between  the  parties: 

"It  is  stipulated  that  the  defendant  expend- 
ed from  the  commencement  of  its  work  at  San 
Pedro  to  October  8,  1912,  the  following  sums 
of  money  for  the  following  designated  purposes: 
Dredging,  $59,857.75;  wharf  No.  1,  $85.31».30; 
electric  energy,  $24,555.78;  warehouse  No.  1, 
?;6,0!)9.65;  earth  filling,  $40,?48.65;  engineer- 
in  r.  .<;ll.541.24;  pilp  driver,  $4,2(56.47;  launch, 
$2,758.81;  sheds,  $817.21;  board  walk,  $278.35; 
launch  expenses,  $317.06;  tools,  .$176.70;  wharf 
insurance  $72.50.    Total,  $236,810.07. 

"It  is  stipulated  that  of  this  total  of  $236,- 
810.07  there  was  expended  by  the  company 
before  June  21, 1910,  the  following  amounts  for 
the  following  purposes:  Dredging,  $3,375.47; 
wharf  No.  1,  $16,871.12;  electric  energy,  $10,- 
000;  earth  filling,  $,39,526.18;  engineering,  $2,- 
658.75.     Total,   $72,431.52. 

"It  is  also  stipulated  that  the  expenditures 
for  engineering  after  June  21,  1910,  to  Oc- 
tober 8,  1912,  were  $8,782.49,  and  of  this 
amount  $8,741.99  was  commissions  on  expendi- 
tures paid  to  plaintiff  and  charged  to  'Engi- 
neering Account.' 

"It  is  also  stipulated  that  of  the  expendi- 
tures after  June  21,  1910,  to  October  8,  1912, 
$6,699.65  was  expended  in  the  construction  of 
'Warehouse  No.  1.'" 

In  addition  to  the  snmmary  thereof  con- 
tained in  the  above  statement,  plaintiff  testi- 
fied as  follows: 

"Q.  How  did  you  come  to  commence  work 
for  them?  A.  They  had  no  one  to  run  the 
dredge,  and  wanted  a  proposition  from  me.  I 
told  them  the  regular  commission  for  such  work 
was  10  per  cent.,  and  I  would  do  it  for  half,  as 
I  would  have  to  employ  a  man  to  take  my 
place  in  the  Hughes  Manufacturing  Company, 
and  that  would  just  about  pay  my  expenses. 
•    *    * 

"Q.  When  did  yon  commtnce  work,  Mr. 
Hughes?  A.  The  dates  I  have  not  got,  but  that 
should  show  in  the  minutes.  It  was  immedi- 
ately after  the  dredge  was  completed,  and  I 
think  the  day  after.    •    ♦    • 

"Q.  Mr.  Hughes,  was  any  work  done  there 
except  under  your  supervision?  A.  None 
whatever. 

"Q.  You  prepared  the  plans  for  the  wharf? 
A.  Yes,  sir.  Q.  And  for  the  dredging?  A. 
Yes,  sir. 

"Q.  And  they  were  all  done  under  your  su- 
pervision?    A.  And  the  warehouse. 

"Q.  And  the  warehouse— all  done  under  your 
supervision?    A.  Yes,  sir." 

The  appellant  asserts  tliat  the  plaintiff  was 
present  at  the  meeting  of  June  21,  1810,  and 
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voted  for  the  above  resolution.  Plaintiff  stat- 
ed that  he  had  no  recollection  of  the  passage 
of  the  resolution,  and  knew  nothing  what- 
ever about  it.  The  minntps  recite  that  he 
was  present  at  the  meeting,  and  that  the 
resolution  was  passed  unanimously.  Under 
this  evidence,  of  course,  the  trial  court  could 
have  taken  the  view  that  the  plaintiff  retired 
from  the  meeting  before  the  passage  of  the 
resolution. 

[1]  The  fundamental  question  upon  appeal 
Is  whether  or  not  there  has  been  a  miscar- 
riage of  Justice.  In  considering  that  ques- 
tion In  the  case  at  bar  we  have  the  following 
situation:'  Plaintiff  was  employed  by  defend- 
ant to  superintend  and  oversee  the  construc- 
tion of  a  wharf  and  the  dredging  of  a  slip 
and  approach,  as  is  admitted  in  the  plead- 
ings. In  the  performance  of  this  work  It  Is 
stipulated  that  $236,830.21  was  expended  for 
certain  specified  purposes.  It  is  shown  by 
the  testimony  of  the  plaintiff  that  the  agreed 
compensation  was  5  per  cent,  upon  the  ex- 
penditures, and  the  resolution  of  the  board 
of  directors  stated  that  plain  tllTs  compensa- 
tion was  to  be  "five  per  cent,  of  the  money 
expended  In  dredging  of  slip  No.  2  and  the 
approach  thereto,  and  the  construction  of  the 
wharf  alongside  said  slip  No.  2."  There  is 
no  contradiction  or  denial  of  plaintiff's  state- 
ment that  10  per  cent,  was  the  usual  com- 
mission for  such  work.  Under  sncb  circum- 
stances the  defendant  was  bound  to  pay  the 
reasonable  value  of  such  services  In  the  ab- 
sence of  a  contract  fl.xlng  the  amount  of  his 
compensation.  Bassett  et  aL  v.  Fairchild, 
132  CaL  637,  64  Pac.  1082,  52  L.  R.  A.  611. 
If  it  be  conceded  that  the  express  contract  to 
pay  6  per  cent.  comml.«sslon  only  related  to 
expenditures  made  after  June  21,  1910,  the 
date  of  the  resolution,  the  obligation  to  pay 
the  reasonable  value  of  the  services  thereto- 
fore rendered  would  remain,  and  the  result 
would  either  be  the  same  or  more  favorable 
to  the  plaintiff. 

It  seems  clear  that  there  has  been  no  mis- 
carriage of  Justice  In  this  case,  but  we  will 
nevertheless  further  consider  the  questions 
presented  by  the  appellant  Appellant's  an- 
swer "denies  that  it  expended  In  dredging 
said  slip  and  approach  thereto,  and  In  con- 
structing said  wharf,  the  sum  of  $236,830.59, 
or  any  other  sum  in  excess  of  the  sum  of 
$140,249.21,  or  that  it  expended  any  sum  of 
money  whatever  in  excess  of  said  last-men- 
tioned sura  upon  which  it  was  understood  or 
agreed  plaintiff  should  have  or  receive  5  per 
cent,  thereof,  as  salary  or  comuiission,  for 
superintending  the  work  for  which  plaintiff 
was  employed  by  defendant." 

In  the  second  count  of  the  answer,  after 
alleging  the  passage  of  the  resolution  of 
Jime  21,  1910,  and  that  "immediately  follow- 
ing the  passage  of  said  resolution  said  Thom- 
as Hughes  took  charge  of  the  dredging  of 
said  slip,  the  approach  thereto,  and  the 
construction  of  the  wharf  referred  to  in  said 
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resolution,  and  continued  In  charge  thereof 
and  directing  the  same  up  to  the  8th  day  of 
October,  1012,  with  the  consent  and  acquies- 
cence of  said  defendant,"  alleges,  that  after 
the  passage  of  the  resolution  and  before  Oc- 
tober 8,  1912,  defendant  expended  $140,249.21 
and  no  more.  Thus,  according  to  the  defend- 
ant's answer,  its  defense  to  the  plaintiffs 
claim  was  merely  that  his  work  began  June 
21,  1910,  and  that  only  $140,249.21  was  ex- 
pended under  bis  supervision.  It  was  stipu- 
lated, howeyer,  that  the  cost  of  the  work 
was  as  claimed  by  plaintiff,  $23&,830.59,  and 
hia  testimony  that  It  was  all  done  under  his 
supervision  was  uncontradicted.  The  trial 
court  found  as  a  fact  that  the  entire  work 
was  done  under  plaintiff's  direction  for  an 
agreed  compensation  to  him  of  5  per  cent. 

We  will,  however,  not  determin2  the  ap- 
peal upon  these  broad  considerations,  but 
enter  into  an  examination  of  the  specific 
points  urged  by  appellant  for  a  reversal  for 
the  purpose  of  ascertaining  whether  or  not 
there  has  heea  a  miscarriage  of  Justice,  ei- 
ther In  the  conclusion  of  the  court  or  in  the 
rejection  of  evidence  wUch  might  have  snb- 
Btantielly  changed  the  result. 

At  the  eutset  it  should  be  observed  that 
the  appellant's  contention  Is  simply  this: 
That  by  the  dealings  Itetween  the  parties 
from  and  after  the  21st  day  of  June,  1910, 
Including  the  resolutions  of  the  board  of  di- 
rectors thereafter  adopted  and  the  state- 
ments rendered  by  the  appellant  to  the  plain- 
tiff, the  parties  construed  the  contract  as  be- 
ginning June  21,  1910,  and  as  applying  only 
to  expenditures  thereafter  Incurred.  From 
these  considerations  It  is  urged  that  this  con- 
struction of  the  agreement  by  the  parties 
should  control.  Before  discussing  the  evi- 
dence In  detail  It  should  be  observed  that  the 
defendant  does  not  plead  payment,  accord, 
and  satisfaction,  estoppel,  or  an  account  stat^ 
ed,  but  relies  upon  the  fundamental  proposi- 
tion that  by. the  contract  between  the  parties 
as  originally  made  the  plaintiff  Is  only  enti- 
tled to  recover  a  percentage  upon  expendi- 
tures incurred  after  June  21, 1910. 

[2]  In  the  first  place^  If  the  contract  is 
definite  and  certain  It  Is  neither  necessary 
nor  proper  to  rely,  upon  the  conduct  of  the 
parties  for  Its  construction.  Rules  of  con- 
struction are  resorted  to  for  the  purpose  of 
ascertaining  what  the  contract  really  was, 
and,  if  that  matter  Is  not  in  doubt,  it  is  un- 
necessary to  rely  upon  those  considerations 
which  obtain  where  the  construction  of  the 
contract  Is  In  doubt  It  is  not  contended  by 
either' party  tliat  the  resolution  of  June  21, 
1910,  was  a  contract  Plaintiff  is  not  rely- 
ing upon  that  resolution  as  the  contract  but 
upon  the  arrangement  he  had  entered  Into 
informally  with  the  directors  of  the  com- 
pany. These  directors  knew  that  he-was  per- 
forming the  work,  and  that  they  had  asked 
him  to  do  it  and  had  agreed  with  him  upon 
the  amount  of  hia  compensation.    With  tliat 


knowledge  <»  his  part  and  on  th^rs  they 
passed  a  resolution  authorizing  the  execu- 
tion of  a  formal  contract  for  the  superrision 
of  the  entire  work.  This  resolution,  coupled 
with  the  previous  knowledge  and  consent  of 
the  directors  and  their  subsequent  retention 
of  the  services  of  the  plaintiff  and  the  pay- 
ment to  lilm  for  those  services,  must  be 
deemed  a  ratification  of  the  previous  Infor- 
mal arrangement  between  the  officers  of  the 
corporation  and  the  plaintiff.  It  would  seem 
that  this  resolution  Justified,  If  It  did  not  re- 
quire, the  finding  of  the  trial  court  that  all 
this  work  was  done  under  an  agreement  by 
which  the  plaintiff  was  to  receive  6  per  cent, 
commission. 

Let  us  as.sume  the  truth  of  all  the  facts 
that  the  appellant  relies  upon  to  Justify  a 
different  construction  of  the  agreement 
namely,  that  the  account  books  of  the  de- 
fendant corporation  were  kept  upon  the  theo- 
ry that  the  plaintiff  was  only  entitled  to 
compensation  for  expenditures  made  after 
June  21,  1910;  that  statements  were  ren- 
dered to  the  plaintiff  upon  that  basis;  that 
he  accepted  the  payment  accompanying  such 
statements,  and  executed  receipts  in  full 
from  time  to  time  based  upon  such  state- 
ments: Is  there  anything  In  tliis  situation 
that  requires  a  finding  that  the  original  In- 
tention of  the  parties  was  to  confine  the 
agreement  for  compensation  to  a  percentage 
upon  work  done  after  June  21,  1910,  where 
the  directors  had  made  an  informal  agree- 
ment long  before  that  date,  and  It  had  been 
acted  upon  by  both  parties  l)efore  that  time, 
and  the  resolution  of  June  21,  1910,  is  broad 
enough  to  cover  all  work  done  before  as  w^ 
as  after  the  date  of  Its  passage?  We  think 
not  It  might  tend  to  show  a  subsequent 
implied  agreement  to  accept  less  tlian  was 
originally  agreed,  but  no  such  agreem«it  is 
pleaded  or  relied  upon. 

But  the  circumstances  relied  upon  by  the 
appellant  do  not  ail  tend  to  Show  such  a 
course  of  dealings  as  is  claimed  by  app^ant, 
for,  if  we  assume  that  the  subsequent  deal- 
ings t>etween  the  plaintiff  and  the  defendant 
point  to  the  conclusion  that  the  plaintiff  was 
to  receive  nothing  for  expenditures  made  pre- 
vious to  Jime  2lBt  we  are  at  once  met  I^ 
the  proposition  that  if  that  Is  true  he  baa 
been  already  overpaid  $522.99.  This  fact 
alone  might  have  been'  sufficient  in  the  view 
of  the  trial  court  to  overcome  the  inference 
derived  from  the  balance  of  the  testimony 
which  appellant  so  strongly  relies  upon  as 
showing  the  contemporaneous  construction  of 
the  contract. 

The  appellant  strongly  relies  upon  an  al- 
leged error  of  the  trial  court  In  rejecting 
the  carbon  copy  of  a  letter  offered  by  appel- 
lant produced  from  the  records  of  the  de- 
fendant corporation,  dated  April  28,  1911, 
and  addressed  to  the  plaintiff  at  the  place  of 
business  of  the  Hughes  Manufacturing  Com- 
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pany.    The  letter  is  in  the  following  words 
and  figures: 

"AprO  28th,  1. 

"Mr.  Thomu  Hughes,  1430  So.  Alameda  St., 
Los  Angeles,  Calif.— Dear  Sir:  We  inclose  yon 
herewith  schedule  showing  the  expenditures 
made  under  your  directions  on  behalf  of  this 
corporation  during  the  period  of  June  21,  1910, 
to  April  2S,  1911,  inclusive,  on  which  amount 
($37,d46.61)  6  per  cent,  commission  amounts  to 
$1,897.33. 

"The  total  amount  of  our  indebtedness  to  the 
Hughes  Mfg.  &  Lbr.  Company  aggregates  the 
sum  of  $1326.23,  which  amount,  plus  your  com- 
mission, makes  a  total  credit  to  yon  of  $3,- 
223.56. 

"There  is  still  a  balance  due  on  your  under- 
writing account  of  $2,178.00  which  amount, 
pins  accrued  interest  as  per  inclosed  statement, 
makes  a  total  of  $2,206.30,  or  amount  due  us. 

"Totally  liquidating  the  Hughes  Mfg.  &  Lbr. 
Co.'b  account,  there  shows  a  balance  of  $1,017.- 
20,  credit  to  your  commission  account.  We  are 
preparing  to  deliver  you  $4,000.00  first  mort- 
gage 6  per  cent,  sinking  fund  gold  bonds  of  this 
corporationi  together  with  20  shares  of  stock 
representing  your  underwriting.  Tours  very 
truly.  Pacific  Wliarf  &  Storage  Co,  by  — — , 
Secretary." 

The  witness  testified  that  he  wrote  the 
letter  under  the  dictation  of  the  secretary; 
that  to  the  best  of  his  recollection  it  was 
-mailed  to  the  plaintiff  at  the  address  stated. 
Upon  cross-examination  as  to  this  statement, 
preliminary  to  the  introduction  of  the  letter, 
he  stated  that  he  remembered  this  letter,  al- 
though he  did  not  remember  any  other  letter 
written  to  Mr.  Hughes  or  to  any  one  else 
that  month.    He  was  asked  as  follows: 

"Q.  And  yon  remember  that  it  was  mailed 
out?    A.  AU  our  letters  were  mailed  out. 

"Q.  I  am  asking  you  as  to  your  recollection, 
not  your  custom.  Do  you  recollect  at  all  that 
this  letter,  the  original,  was  ever  mailed  out? 
A.  I  don't  remember  of  mailing  the  letter,  bnt 
I  know  it  was  mailed. 

"The  Court:  How  do  you  know  it  was  mailed? 
A.  Because  all  the  mail  was  mailed  out. 

"Q.  You  are  just  assuming,  then,  that  it 
was  mailed,  because  all  your  letters  were  mailed 
after  they  were  written?     A.  Yes,   sir. 

"Q.  You  don't  remember  whether  it  was  mail- 
ed or  not?    A.  I  am  sure  it  was  mailed. 

"Q.  No;  I  am  asking  you  whether  yon  re- 
member whether  it  was  mailed  or  not— not  as 
to  drawing  a  deduction  as  to  its  being  mailed 
from  custom  or  anything,  but  have  you  any 
recollection  of  having  dropped  that  letter  in  the 
mail  box,  or  in  any  other  receptacle  for  mail- 
ing? A.  I  don't  remember  putting  it  in  the 
box;   no  sir. 

"Q.  By  Mr.  Adams:  Then  all  you  are  testi- 
fying in  regard  to  this  letter  and  writing  this 
letter  and  mailing  this  letter  is  from  custom 
and  from  the  fact  that  you  have  a  carbon  copy 
of  it?     A.  Yes,  sir.    •    •    • 

"The  Court:  Mr.  Shonts,  at  that  time  did  yon 
mail  all  the  letters  of  Pac^c  Wharf  &  Storage 
Company?  A.  Yes,  sir;  I  put  all  of  them  in 
the  mail  myself. 

"Q.  AU  that  went?    A.  Yes,  sir. 

"Q.  By  Mr.  Adams:    Do  yon  mean  to  aajr 


that  nobody  else  ever  mailed  a  letter  out  from 
the  office  bnt  yon?  A.  I  was  the  only  person 
in  there  besides  the  secretary,  and  he  never 
had  anything  to  do  with  mailing  the  letters. 

"Q.  Sometimes  he  would  mail  them,  would  he 
not?  A.  No,  sir;  not  to  my  recollection,  un- 
less it  was  personal  letters. 

"The  Court:  You,  then,  took  all  the  mail  that 
went  from  the  company's  office,  either  to  a  post 
box  or  the  post  office  and  dropped  them  person- 
ally in  the  mail?    A.  Yes,  sir. 

"Q.  By  Mr.  Goodwin:  Are  yon  positive  that 
that  letter,  the  original  of  which  this  is  a  copy, 
was  either  mailed  by  yon  to  Mr.  Hughes  or  de- 
livered personally   to   him?" 

This  was  objected  to  on  tbe  ground  that 
there  was  no  foundation  laid,  as  incompetent, 
immaterial,  and  that — 

"You  cannot  prove  the  mailing  of  the  letter 
by  merely  showing  the  custom  in  the  office  that 
letters  were  mailed. 

"The  Court:  It  seems  to  me,  Mr.  Goodwin, 
that  from  this  statement  that  all  you  will  be 
asking  for  will  be  his  knowledge  from  custom, 
and  he  has  been  answering  from  that  right 
along,  not  drawing  a  distinction  between  his 
personal  knowledge  and  what  the  custom  was. 
I  will  overrule  the  objection,  but  I  will  instruct 
the  witness  that  he  is  to  answer  from  his  own 
recollection.  (To  witness:)  That  means  what 
you  remember  from  having  done  specifically 
yourself,  not  from  what  somebody  else  may 
have  told  you  was  done,  and  not  from  any  cus- 
tom; not  from  your  supposition  or  conclusion 
that  it  was  done  because  of  custom." 

The  court  thereupon  asked  the  following 

questions: 

"Have  yon  any  recollection,  leaving  aside  the 
question  of  custom,  and  what  yon  ordinarily  did 
with  reference  to  letters  of  Pacific  Wharf  & 
Storage  Company,  and  leaving  aside  the  ques- 
tion of  the  copy  yon  have  found  among  its  files, 
have  you  any  independent  recollection  or  re- 
membrance of  your  own  that  you  yourself  mail- 
ed that  letter  by  dropping  it  into  a  receptade 
belonging  to  the  post  office  department?  A.  I 
cannot  say  that  I  have. 

"Q.  Now,  have  you,  aside  from  the  matters 
I  have  mentioned  in  the  last  question,  an  inde- 
pendent recollection  of  your  own  of  having 
personally  handed  the  letter  to  Mr.  Hughes? 
A.  Not  that  particular  one. 

"The  Court:  Now,  that  seems  to  clear  it 
up,  Mr.  Goodwin.  I  do  not  see  any  escape. 
I  win  sustain  the  objection  to  tbe  offer  of  the 
letter." 

In  the  case  of  Ford  y.  Cunningham,  87  Cal. 
200,  26  Pac.  403,  it  was  held  that  the  trial 
court  improperly  admitted  a  letter  in  evi- 
dence.   The  court  there  stated: 

"Tbe  witness  stated  that  he  had  no  personal 
knowledge  that  the  communications  addressed 
to  Cunningham  &  Co.  were  mailed,  except 
that  copies  thereof  appeared  in  the  plaintiff's 
copy  book,  and  that  it  was  a  general  custom 
of  lus  firm  to  place  letters  in  a  box  in  the 
store,  from  which  they  were  taken  to  the  post 
office.  No  foundation,  therefore,  was  laid  for 
the  introduction  of  the  evidence." 
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The  case  was  retried.  The  letter  was 
again  received  In  evidence  npon  the  addition- 
al proof  being  made  that  It  waa  the  business 
of  one  of  the  employees  to  take  the  letters 
out  of  the  box  in  which  they  had  been  placed 
and  deposit  them  In  the  post  ofBce,  and  this 
employee,  called  as  a  witness,  testified  that 
If  any  letter  was  addressed  and  put  in  the 
box  at  the  store  during  the  time  he  was  so 
employed  he  took  It  to  the  post  oflice.  The 
court,  in  passing  upon  the  matter,  said: 

"^e  think  this  saffieient  proof  of  the  fact 
of  mailing."  Sanborn  et  at.  v.  Cunningham  et 
aL,  4  CaL  Unrep.  95,  100,  33  Pac.  894. 

The  flrst  decision  in  Ford  t.  Cunningham, 
supra,  was  bused  upon  the  case  of  Brailsford 
T.  Williiims,  15  Md.  150,  74  Am.  Dec.  559.  In 
that  case  the  Supreme  Court  of  Maryland 
said: 

"The  fart  waa  to  be  found  by  the  jury  from 
the  cii!>toni  prevailing  in  the  counting  room  of 
the  writer;  but  compliance  with  the  custom 
had  not  tieen  fully  proved.  The  person  tohose 
duty  it  was  to  deposit  letters  in  the  post  office 
should  have  been  caUed,  or  his  absence  account- 
ed for.  A  similar  question  arose  in  Bell  t. 
Hogerstown  Bank,  7  Gill,  216,  where  the  law 
was  fully  discussed."    (Italics  ours.) 

In  the  case  thus  referred  to.  Bell  t.  Hagers- 
town  Bonk,  7  Gill  (Md.)  216,  proof  of  the 
mailing  of  the  letter  was  held  sufficient,  al- 
though the  bank  messenger  whose  duty  It 
was  to  ranll  letters  had  no  independent  rec- 
ollection of  the  mailing  of  the  particular  let- 
ter In  question,  but  testiScd  that  it  was  his 
invariable  custom  to  take  all  the  letters  to 
the  post  ottlce,  and  that  be  had  no  recolle> 
tlon  of  any  failure  to  do  so,  with  a  singlo 
esception  which  had  nothing  to  in  with  the 
letter  involved.  The  matter  is  discussed  at 
length  in  n  very  recent  case  by  the  Supreme 
Court  of  Wisomstn  (Federal  Asbestos  Co.  v. 
Zimmermann,  171  Wla  594,  177  N.  W.  881. 
The  court  there  stated: 

"We  know  of  no  decided  case  which  holds  that 
mere  dii'tution  or  writing  of  a  letter,  coupled 
with  evidence  of  an  office  custom  with  reference 
to  the  mailing  of  letters,  is  sufBcient  to  consti- 
tute proof  of  the  mniling  of  such  letter,  in  the 
absence  of  some  proof  or  corrot>orating  circum- 
.stance  that  the  lotter  was  at  least  placed  where, 
in  the  onlicary  course  of  business,  it  would  be 
taken  to  the-  post  office. 

"An  examination  of  the  reported  cases  •  •  • 
where  proof  of  custom  has  been  held  sufficient 
to  establish  the  fact  of  mailing  will  show  that 
there  was  testimony  from  which  it  might  be  in- 
ferred that  the  custom  in  the  particular  instance 
liad  in  fact  been  followed.  •  •  •  While  we 
do  not  attempt  to  lay  down  any  hard  and  fast 
rule  with  reference  to  the  proof  necessary  to 
constitute  mailing  where  custom  or  usage  of  an 
office  is  relied  upon  as  a  contributing  element  to 
such  proof,  we  do  hold  that  the  proof  of  the 
dictation  of  a  letter,  coupled  only  with  proof 
of  the  custom  of  the  office  with  reference  to  the 
mailing  of  letters,  without  any  proof  from  which 
it  may  be  inferred  that  in  the  particular  in- 


stance tb«  custom  was  complied  with,  does  not 
constitute  proof  of  mailing." 

The  court  In  that  case  quoted  the  rule  from 
16  Cyc.  1068,  note  50,  as  stating  the  rule  as 
strongly  as  the  authorities  warrant: 

"Proof  of  custom  in  the  sender's  office  where- 
by letters  deported  in  a  .  particular  place  are 
taken  by  an  employee  and  mailed  by  him,  in 
connection  with  proof  that  the  letter  was  so 
deposited  and  probably  taken  and  mailed  as 
usual,  may  support  a  presumption  of  due  re- 
ceipt." 

This  rule  is  also  stated  In  22  Ckirpus  Juris, 
99,  note°14.  The  rule,  however,  as  stated  in 
the  text,  is  as  follows: 

"In  order  to  support  a  presumption  of  receipt 
of  a  letter,  there  must  be  satisfactory  proof  that 
it  was  duly  mailed,  although  such  proof  need 
not  consist  of  direct  and  positive  testimony  to 
the  ultimate  fact  of  mailing."  22  Corpus  Juris, 
p.  99,  S  40. 

These  general  conclusions  are-  sustained 
by  other  decisions.  McKay  v.  Myers,  168 
Mass.  312,  47  N.  E.  98;  Swarapscott  Machine 
Co.  V.  Rice,  159  Ma-ss.  404,  34  N.  B.  520;  Com- 
mercial Bank  of  Albany  v.  Strong,  28  Vt  316, 
C7  Am.  Dec.  714;  Whitaker  v.  Morrison,  1 
Fla.  25,  44  Am.  Dec.  627;  Ball  v.  Bank  of 
Alabama,  8  Ala.  590,  42  Am.  Dec.  649;  Shel- 
don V.  Benham,  4  ITill,  129,  40  Am.  Dec.  271. 
In  Swampscott  Slachine  Co.  t.  Rice,  supra, 
the  court  said: 

"The  plaintiff's  bookkeeper  received  it  at  the 
date  of  the  maturity  of  the  note,  and  at  once 
put  it  into  a  box  in  the  office,  stamped,  and 
with  a  direction  for  return  if  not  delivered  in 
Sve  days.  It  was  the  regular  course  of  busi- 
ness for  an  office  boy  to  carry  the  letters  from 
this  box  to  the  post  office.  The  letter  iiever 
was  returned.  This  was  evidence  that  the  no- 
tice was  sent  and  received.  Dana  v.  Kemble, 
19  Pick.  112,  Skiibeck  v.  Garbett,  7  Q.  B.  846." 

In  Wigmore  on  Elvidence,  volume  1,  page 
169,  section  93.  it  is  said  that  upon  proof  of 
the  custom  of  a  business  bouse  with  refer- 
ence to  mailing  letters  and  upon  the  pre- 
sumption that  a  letter  mailed  is  recelvid,  the 
mere  writing  of  a  letter  may  be  sufficient  evi- 
dence of  its  receipt.  The  author  announces 
his  conclusion  In  the  following  language: 

"A  consequence  of  the  combination  of  these 
two  applications  of  the  principle  is  that,  upon 
proper  evidence  of  the  hiiliit  of  an  individual 
commercial  house  as  to  addressing  and  mailing, 
the  mere  writing  of  a  letter  in  the  usual  course 
uf  business  may  be,  evidence  of  its  subsequent 
receipt  by  the  addressee." 

In  the  case  at  bar  the  witness  testified  that 
he  mailed  the  letter  in  question.  Upon  cross- 
examination  he  admitted  tliat  his  testimony 
was  based  upon  his  invariable  custom  so  to 
do,  but  this  does  not  render  his  evidence  un- 
worthy of  belief.  It  only  goes  to  the  weight 
of  the  evidence.  This  character  of  testimony, 
based  upon  the  custom  of  the  witness  rather 
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than  hlB  recollection,  Is  discussed  In  Moore 
on  Facta,  volume  1,  p.  619,  g  547,  In  which 
discussion  he  quotes  from  Evison  ▼.  Chicago, 
eta,  R.  Co.,  4S  Minn.  370,  48  N.  W.  0,  U  !<. 
a  A.  434: 

"While  a  witness  can  only  testify  to  that 
which  is  within  his  personal  knowledge,  yet,  if 
from  his  invariable  and  long-continued  habit  t6 
perform  a  certain  act  in  the  line  of  his  work, 
or  from  any  other  facts  which  aid  or  refresh 
his  memory,  he  is  able  to  testify  of  his  own 
knowledge  that  he  did  the  act  on  a  particular 
occasion,  the  evidence  is  competent,  although 
he  may  not  have  any  independent  recollection 
of  the  fact.  If  a  witness  is  truthful,  this  is 
usually  the  only  testimony  which  he  can  ^ve 
in  such  cases,  where  there  was  nothing  to  par- 
ticularly impress  the  particular  occasion  upon 
his  mind;  and  it  is  well  known  that  the  almost 
nnconscioua  and  automatile  taction  resulting 
from  the  constant  and  long-continued  habit  of 
doing  a  particular  act  under  like  circumstances 
in  the  line  of  any  particular  occupation,  fur- 
nishes not  only  strong  moral  proof  that  it  was 
done,  but  also  the  principal  assurance,  in  many 
things  involving  the  safety  of  the  public,  that 
it  will  be  done  in  the  future." 

[S]  In  the  case  at  bar  we  are  only  required 
to  determine  whether  or  not  a  sufHcient 
fonndation  is  laid  for  the  introduction  of  a 
carbon  copy  of  a  letter  when  a  witness  states 
that  he  mailed  the  letter  to  the  addressee 
thereof,  and  bases  such  testimony  upon  bis 
Invariable  habit  of  mailing  all  such  letters. 
We  think  that  sufficient  foundation  was  laid 
for  Its  introduction.  But  it  was  also  objected 
that  the  letter  was  Incompetent 

The  letter  was  a  self-serving  declaration. 
There  is  a  serious  question  whether  this  self- 
.  serving  declaration  could  be  admitted  in  the  I  from  the  evidence  that  the  subordinate  otu 


absence  of  an  answer.  Some  of  the  author! 
ties  hold  that  the  mere  failure  to  answer  a 
letter  or  other  written  statement  does  not 
amount  to  an  admission  or  -an  acquies- 
cence in  the  truth  of  the  facts  contained  in  It. 
1  Encyclopedia  of  Evidence,  378,  and  au- 
thorities dted  therein,  and  in  the  supplement 
thereto.  The  letter  was  not  ofTered  to  prove 
an  account  stated,  but  In  connection  with  a 
number  of  other  letters  and  documentary  evi- 
dence to  establish  the  proper  construction  of 
the  original  contract.  We  may,  however, 
concede  its  admlssibilit}',  as  this  point  is  not 
pressed  by  respondent,  and  pass  to  the  ques- 
tion of  whether  the  exclusion  of  this  letter 
resulted  in  a  miscarriage  of  justice.  In  this 
connection  it  should  be  oliserved  that  other 
evidence  of  greater  weight  upon  that  subject 
and  to  the  same  effect  as  the  letter  in  ques- 
tion was  received  in  evidence.  It  was  shown 
that  the  plaintiff  was  present  at  meetings  of 
the  board  of  directors,  held  on  November  9 
and  November  15,  1910.  On  November  9  the 
following  resolution  was  passed: 

"It  was  moved  by  Director  Blankenhom,  sec- 
onded by  Bastable,  and  duly  passed  that  the 
secretary  be  and  he  is  hereby  directed  to  pre- 
pare a  statement  showing  the  expenditures  made 


for  acconnt  of  dredging  operations  daring  the 
period  June  21,  1910,  and  November  1,  1910, 
inclusive,  and  present  the  same  to  the  board  at 
its  next  meeting  for  the  purpose  of  making  a 
settlement  with  Director  Hughes  for  his  serv- 
ices in  connection  with  said  dredging  operations 
In  accordance  with  a  certain  resolution  adopted 
at  the  meeting  of  the  board  of  directors  held 
June  21,  1910." 

On  November  16  the  following  resolution 
was  adopted: 

"It  was  moved  by  Director  Bastable,  seconded 
by  Director  Blankenhorn,  and  duly  pi^ssed  that 
a  statement  of  expenditures  made  in  connection 
with  dredging  operations  from  June  21,  1910, 
to  November  1,  1910,  be  submitted  to  the  audit- 
ing committee,  and  upon  said  committee's  veri- 
fication and  approval  of  the  same  that  Director 
Hughes  be  credited  with  5  per  cent,  commis- 
sion on  the  amount  expended  in  accordance  with 
the  resolution  passed  by  the  board  of  directors 
at  its  meeting  of  June  21,  1910." 

[4]  This  evidence,  showing  the  transactions 
of  the  board  of  directors  at  which  the  plain- 
tiff  was  present  and  in  which  he  participated, 
was  much  more  calculated  to  show  nn  ac- 
quiescence of  both  parties  in  the  claim  that 
the  work  began  June  21,  1910,  than  the  dec- 
laration of  the  secretary,  a  subordinate  offi- 
cer of  the  corporation,  communicated  to 
plaintiff  by  a  letter  of  April  28,  1911,  nearly 
a  year  after  the  resolution  of  June  21,  1910, 
in  which  he  merely  recites  the  amount  of 
commissions  earned  during  the  period  from 
June  21,  1910,  and  in  which  the  secretary 
states  the  balance  due  to  plaintiff  and  to  the 
Hughes  Manufacturing  Company. 

The  trial  court  must  have  been  convinced 


cers  of  the  defendant  corporation  treated  the 
transaction  between  plaintiff  and  defendant 
as  having  begtm  on  the  date  of  the  resolution 
of  June  21,  1910;  that  the  directors  of  the 
corporation  knew  of  this  situation,  and  that 
the  plaintiff  also  had  reason  to  believe  that 
the  accounts  were  so  kept  The  resolutions 
above  quoted  accomplish  all  that  could  have 
resulted  from  the  introduction  of  the  letter 
of  April  28,  1911. 

[6J  The  only  purpose  for  which  this  letter 
was  sought  to  be  introduced  was  upon  the 
claim  that  it  tended  to  show  the  contempora- 
neous construction  of  the  contract.  When 
this  letter  was  written,  the  contract  had  been 
in  effect  for  about  a  year,  and  according  to 
the  evidence  and  the  tetter  itself,  over  $100,- 
000  had  been  expended  thereon.  The  mere 
declaration  by  one  of  the  parties  to  the  con- 
tract to  the  other  party,  to  the  effect  that  the 
actual  amount  due  thereunder  was  an 
amount  actually  $3,000  less  than  the  amount 
that  was  really  due,  would  not  be  bindlug 
upon  the  other  party  to  the  contract  as  a  con- 
struction of  the  contract  Nor  would  the  ac- 
ceptance of  a  payment  accompanying  such  a 
declaration  be  binding  upon  the  plaintiff  as 
such  construction.    The  contract  established 
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by  tbe  plaintiff's  evldenoe  and  by  stipulation 
was  for  5  per  cent,  commission  upon  all  the 
work  done  under  plalntUTs  superrislon,  ex- 
cept the  construction  of  the  dredge.  Its 
meaning  was  not  tn  doubt.  We  conclude, 
therefore,  that  in  view  of  the  abundant  evi- 
dence introduced  by  the  defendant  to  show 
the  character  of  the  dealings  between  the 
parties  after  June  21,  1910,  and  the  fact 
that  the  evidence  of  the  plaintiff  is  uncontra- 
dicted and  was  evidently  believed  by  the  trial 
court,  that  upon  such  evidence  plaintiff  was 
Justly  entitled  to  recover  the  full  amount 
claimed,  and  that  the  rulings  of  the  court 
complained  of  were  not  prejudicial,  even  If 
erroneous,  a  point  we  need  not  determine. 

[6]  Appellant  urges  that  the  '  trial  court 
committed  error  in  sustaining  objections  to 
its  evidence  offered  to  prove  that  the  stipu- 
lated total  of  $236,810.07  incuded  an  item  of 
$40,000  for  the  cost  of  construction  of  the 
dredge.  Plaintiff  conceded  in  the  trial  court 
that  he  was  not  entitled  to  commission  for 
the  construction  ot  the  dredge;  and  it  is 
clear  that,  if  the  cost  thereof  was  incinded  in 
the  stipulated  total,  the  judgment  is  for  that 
reason  too  much  by  $2,000.  The  question 
argued  here,  however,  is  not  squarely  pre- 
sented by  the  record.  The  ruling  of  which 
the  appellant  complains  is  not  based  upon  a 
different  view.  The  above  stipulation  fixed 
the  cost  of  dred^mg  before  June  21,  1910,  at 
$3,375.47  and  the  total  amount  at  $59,857.75 
tor  dredging,  making  the  amount  expended 
for  dredging  after  June  21,  1910,  $56,482.28. 
The  defendant,  without  seel^ing.  to  be  relieved 
from  these  stipulations,  attempted  to  prove 
that  the  item  of  $59,857.75  for  dredging  In- 
cluded $40,000,  the  cost  of  constructing  the 
dredge.  Not  only  was  the  offer  Inconsistent 
with  the  stipulation  which  gave  the  cost  of 
dredging  as  $59,857.75,  but  it  was  also  incon- 
sistent with  defendant's  whole  theory,  which 
was  that  a  large  part  of  the  work  was  done 
before  the  resolution  of  June  21,  1910,  and 
also  with  the  stipulation  to  that  effect  The 
dredge  was  tbe  first  thing  constructed,  and  it 
could  not  have  been  included  In  the  expendi- 
tures after  June  21,  1910,  unless  the  whole 
stipulation  was  wrong  as  to  the  date  and 
charactOT  of  expenditures.  Moreover,  the 
question  now  presented  to  us  was  not  square- 
ly raised  in  the  trial  court  The  defendant's 
bookkeeper  was  asked: 

"Q.  I  will  ask  yon  to  examine  the  ledger  ac- 
count and  state  whether  or  not  tbe  cost  of  the 
dredge  is  included." 

T^ls  was  objected  to  on  the  ground  that  it 
was  Incompetent,  irrelevant,  and  immaterial 
and  called  for  the  conclusion  of  the  witness, 
that  there  was  no  proper  foundation,  and 
that  it  was  at  variance  with  the  allegations 
of  the  complaint  and  of  the  answer.  This  ob- 
jection was  sustained.  It  is  evident  from  the 
whole  record  that  the  court  was  of  the  opin- 
ion that  the  ledger  account  itself  should  be 


offered,  rather  than  the  witness'  Interpreta- 
tion thereof,  and  that  this  was  the  basis  of 
the  last  ruling.  It  Is  clear  that  tbe  evidence 
offered  was  in  conflict  with  the  stipulation, 
and  that  tbe  defendant,  not  having  asked  to 
be  relieved  from  the  stipulation,  is  bound 
thereby,,  and  cannot  now  complain  of  the  rul- 
ing of  the  trlsd  court 

[7]  Appellant  also  contends  that  certain 
items  of  expenditures  specified  in  the  stlpu- . 
lation  are  not  affirmatively  shown  to  have 
been  expended  In  the  construction  covered  by 
the  contract  The  following  items  are  point- 
ed out:  Earth  filling,  $40,248.65 ;  pile  driver, 
$4,266.47;  launch,  $2,758.81;  Sheds,  1817.21; 
board  walk,  $278.35;  launch  expenses,  $317.- 
66;  tools,  $176.70;  wharf  insurance,  $72.50. 
These  items  aggregate  $48,936.35.  Tbe  ques- 
tions now  argued  with  reference  to  these 
items  were  not  presented  to  the  trial  court. 
The  controversy  there  was  whether  or  not 
the  plaintiff  was  entitled  to  commissions  up- 
on expenditures  Incurred  before  June  21, 
1910.  These  expenditures  amounted  to  $72,- 
431.52.  Appellant  also  contended  that  it  was 
entitled  to  a  $40,000  deduction  from  tbe  ex- 
penditures incurred  after  June  21,  1910,  be- 
ing an  amount,  which,  it  was  contended,  was 
expended  for  tbe  construction  of  the  dredge. 
These  deductions  would  leave  only  $144,399.- 
07.  The  deduction  for  respondent's  engineer- 
ing fees  hereinafter  referred  to  amounted  to 
$8,741.89.  Tbia  would  leave  a  balance  of  only 
$135,658.08,  while  appellant  conceded  in  hil 
answer  that  plaintiff  was  entitled  to  commlB- 
sions  for  more  than  this  amount,  to  wit,  uiSon 
$140,249.21.  Under  these  circumstances  we 
think  the  trial  court  was  Justified  In  constin- 
ing  the  stipulation  "that  the  defendant  ex- 
pended from  the  commencement  of  its  work 
at  San  Pedro  to  October  8,  1912"  the  sum  of 
$236,810.07,  as  a  stipuVation  that  these  expen- 
ditures were  made  upon  the  work  superin- 
tended by  plaintiff. 

Tbe  other  numerous  complaints  of  errors 
all  relate  to  the  exclusion  of  evidence  show- 
ing the  correspondence  of  the  defendant  with 
plaintiff,  and,  after  October  8,  1912,  with  his 
agents,  and  statements  of  account  accom- 
panied by  checks  in  payment  thereof,  all  of- 
fered for  the  sole  purpose  of  showing  contem- 
poraneous construction  of  tbe  contract  We 
deem  it  unnecessary  to  examine  In  detail  the 
numerous  assignments  of  error  for  tbe  rea- 
son that  it  is  ai^arent  that,  even  if  all  the 
testimony  had  been  introduced,  it  only  tended 
to  show  the  defendant's  method  of  carrying 
the  account  and  the  failure  of  plaintiff  to  ob- 
ject thereto,  which,  in  view  of  the  undisputed 
evidence  is  of  slight  Importance,  if  not  whol- 
ly immaterial. 

[I]  The  appellant  in  his  petition  for  re- 
hearing for  the  first  time  raised  the  point 
that  the  Judgment  of  -the  court  allows  the 
plaintiff  a  commission  of  5  i>er  cent  upon 
his  commission  already  paid,  to  wit,  on  the 
sum  of  $8,741.89.    The  court  allowed  6  per 
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cent,  upon  the  entire  expenditures  stipulated 
to,  and  these  expenditures  did  Include  under 
the  head  of  engineering  fees  the  amount  of 
commission,  allowed  and  paid  to  the  plaintiff, 
of  $S,741.89.  The  respondent  does  not  an- 
swer this  contention,  and,  so  far  as  we  can 
see,  there  Is  no  answer  to  be  made  to  it.  Its 
inclusion  In  the  total  was  a  palpable  Inad- 
vertence which  could  have  been  avoided  If 
the  defendant  had  called  the  attention  of  the 
trial  court  to  the  point  Evidently  It  was 
not  the  Intention  of  the  parties  to  pay  the 
plaintiff' a  commission  upon  his  commission. 
Five  per  cent,  on  $8,741.89  would  be  $437.09. 
The  Judgment  Is  too  great  by  this  amount, 
and  It  should  be  reduced.  Inasmuch,  how- 
ever, as  the  appellant  did  not  raise  the  ques- 
tion until  the  petition  for  rehearing  was  filed, 
be  should  not  have  his  costs  on  appeal. 

The  trial  court  Is  ordered  to  modify  the 
Judgment  by  striking  therefrom  the  sum  of 
$437.09,  and,  as  so  modified,  the  Judgment 
is  affirmed,  the  respondent  to  have  bis  costs 
on  appeal. 

We  concur:  SHAW,  0.  J.;  LENNON,  J.; 
LAWLOR,J.;  SLOANB,J.;  SHURTLBFF.J. 


(188  Cal.  19$) 

MICHEL  V.  SMITH  et  al.    (L.  A.  6201.) 

(Supreme  Court  of  California.    Feb.  17, 1922.) 

1.  Officers  <g=3l  18— Public  officer  not  liable  for 
acts  of  subordinate  officers. 

The  doctrine  of  respondeat  snperlor  does 
not  apply  to  a  public  officer  so  as  to  render 
bim  responsible  for  the  acts  or  omisaiona  of 
subordinates  properly  employed  by  or  under 
him  if  tliey  are  themselves  servants  of  the  gov- 
ernment, unless  the  superior  officer  has  direct- 
ed those  acts  to  be  done  or  has  personally  co- 
operated therein. 

2.  Sheriffs  and  constables  4=3100— Deputy 
sheriffs  are  agents  of  the  sheriff  for  whose 
acts  he  Is  responslMe. 

Deputy  sheriffs  act  in  the  private  service  of 
the  sheriff  and  in  his  name  and  stead,  and  are 
public  ofiicers  only  through  him,  so  that  the 
sheriff  is  liable  for  their  acts  to  the  same  extent 
as  if  they  had  been  done  by  himself. 

8.  Municipal  corporations  ^=>I82— Chief  of  po- 
lice Is  not  liable  for  acts  of  policemen. 
The  chief  of  a  municipal  police  department 
is  not  responsitde  for  the  acts  of  the  policemen 
under  him,  even  though  he  is  charged  with  the 
duty  of  selecting  them,  since  each  policeman 
is,  like  the  chief,  a  public  servant. 

4.  MuQlolpal  corporations  $=3 1 82— Under  Los 

Angeles  charter  chief  of  police  not  liable  for 

acts  of  policemen. 

Under  Los  Angeles  charter,  which  places 

the  policemen  under  the  civil  service,  so  that 

the  chief  of  police,  has  not  authority  to  appoint 

or  remove  them,  and  which  malses  liim  a  minis- 
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terial  officer  who  may  select  one  or  more  dep- 
uties, for  whose  official  acts  he  shall  be  re< 
sponsible,  the  chief  of  police  is  not  liable  for 
acts  of  the  policemen  which  he  has  neither  com- 
manded nor  participated  in. 

5.  Municipal  oorporatlons  (S=9l89( I)— Sergeant 
of  police  not  liable  for  acts  of  men  under  him 
aniess  he  ordered  them. 

The  sergeant  of  a  municipal  police  depart- 
ment in  charge  of  the  squad  whose  particular 
duty  it  was  to  arrest  evaders  of  the  draft  law 
and  deserters  from  the  army  is  not  liable  for 
the  acts  of  policemen  in  his  squad  in  making 
an  arrest  wliich  he  had  not  ordered  and  of 
which  he  knew  nothing  until  he  read  the  report 
thereof  after  the  person  arrested  had  been  dis- 
charged. 

6.  False  Imprisonment  <3=3 1 3— Existence  of 
probable  cause  depends  on  circumstances. 

Whether  there  is  probable  cause  for  mak- 
ing an  arrest  depends  upon  all  the  dream- 
stances  of  each  case,  including  delay  which 
might  enable  the  guilty  person  to  escape,  the 
nature  of  the  information,  the  character  of  the 
person,  and  the  extent  of  possible  inquiry  as  to 
facts  and  circumstances. 

7.  Appeal  and  error  9=9842(1)— Existence  of 
"probable  cause"  for  arrest  Is  question  of 
law. 

The  existence  of  probable  cause  for  arrest, 
which  may  be  defined  as  a  suspicion  founded  up- 
on circumstances  sufficiently  strong  to  warrant 
a  reasonable  man  in  the  belief  that  the  charge 
is  true,  is  a  question  of  law  as  to  which  the 
conclusion  of  the  trial  Judge  is  not  binding  on 
appeal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prob- 
able Cause.] 

8.  False  Imprisonment  «s>3l-~Facts  held  to 
show  probable  cause  for  arrest  of  plaintiff  as 
deserter. 

Evidence  held  to  show  that  policemen  had 
probable  cause  to  believe  that  plaintiff  was  a 
deserter  whom  they  were  authorized  to  arrest 
without  warrant  under  Act  Cong.  June  16, 1890, 
c.  426,  8  3  (U.  S.  Comp.  St.  $  2296),  so  that 
they  are  not  liable  for  making  the  arrest. 

9.  False  Imprlsonmenit  ®=> 1 3— Probable  cause 
not  negatived  by  declarations. 

A  declaration  by  plaintiff  when  arrested  as 
a  deserter  under  the  Selective  Service  Act  (U. 
S.  Comp.  St  1918.  V.  8.  Comp.  St.  Ann.  Supp. 
1919,  !{  2044a-2044k)  that  he  had  told  the 
officers  of  his  local  draft  board  of  his  new  post 
office  address  is  not  sufficient  to  establish  want 
of  probable  cause  for  making  the  arrest,  since 
officers  cannot  be  required  to  accept  the  decla- 
rations of  the  person  arrested  as  true. 

In  Bunk. 

Appeal  fnun  Superior  Court,  Los  Angeles 
(bounty ;  L.  H.  Valentine,  Judge. 

Action  by  Gerhardt  C.  P.  Michel  against 
O.  G.  Smith  and  others  for  damages  for 
false  arrest  and  imprisonment  Judgment 
for  the  plaintiff,  and  defendants  appeal.  Re- 
versed. 


s»For  other  cases  see  same  topic  and  KBY-NUHBER  In  all  Key-Numbered  Dlsests  and  Indexes 
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Charles  S.  Buraell  and  Ti-ent  G.  Anderson, 
both  of  Los  Angeles,  for  appellants. 

W.  A.  Strong,  of  Iios  Angeles,  for  respond- 
ent 

WASTE,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  for  alleged  unlaw- 
ful arrest  and  Imprisonment  by  certain  police 
officers  of  the  dty  of  Los  Angeles.  The  de- 
fendants Butler,  as  chief  of  police,  and 
Slaughter,  as  sergeant  of  police^  were  at  no 
time  connected  with  the  arrest  complained 
of,  but  are  sued  by  reason  of  their  being  tbe 
superior  officers  of  defendants  Smith  and 
Gross,  who  made  the  arrest.  The  case  wa-s 
tried  by  the  court  sitting  without  a  jury. 
At  the  conclusion  of  the  plaintiff's  case  the 
defendants  Butler  and  Slaughter  made  a  mo- 
tion for  a  nonsuit  as  to  them,  which  motion 
was  denied.  On  findings  favorable  to  the 
plaintiff,  Judgment  was  entered  In  his  favor 
and  against  all  the  defendants,  from  which 
this  appeal  Is  taken. 

No  error  of  law,  or  In  the  admission  of 
evidence,  occurring  during  the  trial,  is  as- 
signed ;  the  question  to  be  determined  on  the 
appeal  being  whether  or  not  any  of  the  de- 
fendants can  be  held  liable  on  the  plain  facts, 
which  appear  without  substantial  contra- 
diction. The  discussion  of  the  subject  nat- 
urally divides  itself  into  three  heads:  First, 
the  relation  of  the  chief  of  police;  second, 
the  liability  of  the  sergeant  of  police;  and, 
third,  the  responsibility  of  the  arresting 
officers. 

The  arrest  and  detention  of  the  plaintiff 
occurred  during  the  recent  war  In  which  the 
government  of  the  United  States  was  involv- 
ed. It  was  made  by  the  defendants  SmiUi 
and  Gross,  who  were  members  of  the  "war 
squad"  of  the  Loe  Angeles  police  department, 
organized  expressly  for  the  purpose  «f  appre- 
hending deserters  and  offenders  against  the 
United  States  Selective  Service  Law  CU. 
a  Comp.  St  1918,  U.  S.  Comp.  St  Ann. 
Supp.  1919,  H  2044a-2044k).  The  defendant 
Slaughter,  as  sergeant  of  police,  was  in 
charge  of  this  squad.  Neither  he  nor  de- 
f^idant  Butler,  the  chief  of  police,  was  di- 
rectly concerned  with  the  plaintiff's  arrest. 
They  were  at  no  time  personally  present, 
did  not  authorize,  and  took  no  part  In  direct- 
ing or  making  the  arrest  and  were  not  par- 
ties to  the  incarceration  or  detention  of  the 
plaintiff.  Under  these  facts  the  Judgment 
against  these  two  defendants  was  clearly 
erroneous. 

[1]  In  attempting  to  uphold  the  contrary 
view  of  the  trial  court,  reflected  in  Its  find- 
ings and  judgment  resix>ndent  relies  upon 
the  doctrine  of  respondeat  superior ;  but  that 
principle  of  law  has  no  application  to  the 
facts  in  this  case.  There  is  a  well-defined 
exception  to  the  general  rule  which  renders 
one  responsible  In  a  civil  action  for  the  tor- 
tious acts  of  those  employed  by  or  under 


him.  A  public  officer  is  not  responsible  for 
the  acts  or  omissions  of  subordinates  proper- 
ly employed  by  or  under  him.  If  such  sul}- 
ordinntes  are  not  In  his  private  service,  but 
are  themselves  servants  of  the  government, 
unleiis  he  has  directed  such  acts  to  be  dono, 
or  has  personally  co-operated  therein.  23 
Am.  &  Eng.  Ency.  of  Law,  382;  Story  on 
Agency,  319;  Robertson  v.  Slchel,  127  U.  S. 
.507-515,  8  Sup.  Ct.  1286,  32  L.  Ed.  203.  See, 
al$!e,  note  to  12  Ann.  Cas.   184. 

[2]  In  opposition  to  this  principle  ot  law 
we  are  cited  to  those  Instances  In  which  a 
sheriff  has  been  held  responsible  for  the  acts 
0/  his  deputies,  but  the  respondent  loses 
sight  of  the  distinction  between  the  two  sit- 
uations, which  is  recognized  in  the  decisions. 
A  sheriff  is  responsible  for  the  acts  of  hla 
deputies,  for  they  are  acting  in  his  private 
service  and  In  his  name  and  stead,  and  are 
only  public  officers  through  him.  The  dep- 
uty is  not  the  agent  or  servant  of  the  sher- 
iff, but  Is  his  representative,  and  the  sheriff 
Is  liable  for  his  acts  as  if  they  had  been 
done  by  himself.  Foley  v.  Martin,  142  CaL 
25e-260,  71  Pac.  165,  75  Pac.  842,  lOO  Am. 
St  Rep.  123. 

[3]  A  different  rule  prevails  In  the  case 
of  the  chief  of  a  municipal  police  depart- 
ment He  may  even  be  charged  with  the 
duty  of  selecting  the  members  of  the  force, 
but  he  Is  not  responsible  for  their  acts,  un- 
less he  has  directed  such  acts  to  be  done, 
or  has  personally  co-operated  In  the  offense, 
for  each  policeman  is,  like  himself,  a  public 
servant  Casey  v.  Scott  82  Ark.  SC2,  101 
S?.  W.  1152,  118  Am.  St  Rep.  SO.  12  Ann. 
Cas.  184.  The  question  was  squarely  pre- 
sented and  considered  in  this  last  case.  An 
ordinance  of  the  city  of  Texarkana  provid- 
ed for  a  dog  tax  and  the  manner  of  collect- 
ing the  same.  It  contained  a  provision  that 
the  chief  of  police  of  the  city  should  employ 
a  dog  catcher  whose  duty  It  should  be  to 
enforce  the  ordinance.  The  action  was  one 
brought  against  the  chief  of  police,  tlie  dog 
catcher  apiMlnted  by  him,  and  the  city  for 
the  negligence  of  the  dog  catcher.  On  an 
appeal  by  the  chief  of  police  from  a  verdict 
directed  against  him  and  the  dog  catcher, 
the  court  said  that  in  so  far  as  the  relation 
of  the  appellant  to  the  action  was  concerned, 
the  dog  catcher  was  a  public  servant  select- 
ed by  the  chief  of  police.  Just  as  a  patrolman 
would  be  selected  by  him  or  a  mayor,  or  oth- 
er appointing  power,  and  held  "there  Is  no 
liability  in  such  case,  unless  the  appointing 
officer  fails  to  e.xerdse  reasonable  care  In 
the  selection  of  the  appolutee,  a  question  not 
presented."  See,  also,  a  case  somewhat  In 
point  Balsley  v.  Henry  (CaL  App.)  204  Pac. 
399. 

[4]  Aside  from  the  general  consideration 
of  this  principle  of  law,  there  is  a  very  par- 
ticular reason  why  its  effect  should  have 
application   In   this  case.     Charter  of   the 
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City  of  Los  Angeles  (Stats.  1911,  p.  2107)  | 
91,  establishes  a  department  of  the  goveni- 
ment  of  the  dty,  to  be  known  as  the  police 
department,  which  ^all  be  under  the  man- 
agement and  control  of  three  commlsslonel-s 
to  be  Itnown  as  the  board  of  police  commis- 
sioners. Section  93  of  the  charter  provides 
that  the  dejiartment  shall  consist  of  the  chief 
of  police,  who  shall  be  appointed  by  and  be 
subject  to  removal  by  the  mayor,  and  as 
many  subordinate  ofBcers,  and  such  police- 
men, detectives  and  employees  as  the  dty 
council  shall  by  ordinance  determine.  All 
appointments  in  the  department  shall  be 
made  by  the  chief  of  police,  subject  to  ap- 
proval by  the  board  of  police  commissioners, 
and  subject  to  such  dvll  service  rejjnlatlon 
as  may  be  In  force  at  the  time  the  appoint- 
ments are  made.  By  other  sections  of  the 
charter  (229-254)  all  the  members  of  the 
police  department,  excepting  the  chief  of  po- 
lice and  his  secretary,  are  subject  to  clvH 
service.  When  any  appointments  are  to  be 
made  in  the  department,  the  chief,  as  head 
of  the  police  force  of  the  dty,  must  notify 
the  dvll  service  commission  (Charter,  §  238) 
of  the  fact,  and  the  commLssIon  thereupon 
certifies  to  him  the  name,  and  address  of  one 
or  more  candidates,  not  exceeding  three, 
standing  highest  on  the  register  for  the  class 
or  grade  to  which  the  appointment  is  to  be 
made.  From  these  eliglbles  the  chief  must 
make  the  appointments.  Aside  from  the  lim- 
itations thus  placed  upon  the  chief  in  the 
Selection  of  his  subordinates,  his  control  over 
the  members  of  the  force  after  appointment 
Is  also  subject  to  the  limitation  that  wlillc 
he  may  remove  members  of  the  force  for 
cause,  such  removal  Is  subject  to  review  by 
the  police  commission.  These  provisions  of 
the  charter  plainly  determine  the  status  of 
the  chief  in  the  police  department.  He  is 
a  member  of  the  department  and  a  public 
servant  like  every  other  member,  but  by  rea- 
scm  of  his  position  is  charged  with  the  su- 
pervision and  control  of  the  police  force  of 
the  dty.  Charter,  {  53.  In  this  capadty  he 
may  not  be  held  liable  in  damages  for  the 
unlawful  acts  and  omissions  of  the  subor- 
dinates of  the  department,  selected  pursu- 
ant to  the  provisions  of  the  charter,  unless 
it  can  be  shown  that  he  has  directed  such 
acts  or  personally  co-operated  therein. 

It  is  interesting  to  note  in  this  connection 
that  the  framers  of  the  charter  of  the  city 
of  Los  Angeles  recognized  the  line  of  de- 
markation  which  fixes  the  responsibility  of 
the  chief  of  police  of  the  dty  for  the  acts 
of  his  subordinates.  By  sedlon  54  of  the 
charter  the  chief  of  police,  aside  from  his 
duty  to  supervise  and  control  the  police  force 
of  the  dty.  Is  made  "the  principal  ministe- 
rial officer  of  the  corporation,"  with  certain 
prescribed  duties  relating  to  service  of  pro- 
cesses of  the  police  courts,  similar  to  those 
performed  by  constables  and  sheriffs.     As 


such  ministerial  officer  lie  may,  with  the  ap- 
proval of  the  board  of  police  commissioners, 
select  and  appoint  one  or  inore  deputies  from 
the  police  force,  for  whose  official  acts  the 
charter  expressly  provides  he  shall  be  re- 
siwnslble. 

[B]  What  we  have  said  disposes  of  the 
contention  that  the  defendant  Butler,  as 
chief  of  police,  is  liable  to  the  plaintllf  in 
the  instant  case.  The  question  as  to  the  lia- 
bility of  defendant  Slaughter  also  depends 
entirely  upon  whether  he  directed,  or  partic- 
ipated in,  the  acts  complained  of.  As  a 
sergeant  of  police  he  was  in  charge  of  a  de- 
tail of  17  members  of  the  force  linown  as 
the  "war  squad,"  the  duties  of  which  have 
already  been  mentioned.  So  far  as  the  rec- 
ord discloses,  he  gave  no  general  or  specific 
directions  to  either  of  the  defendants  Smith 
and'  Gross,  who  were  members  of  the  "war 
squad,"  which  would  lead,  or  led,  to  the  ap- 
prehension and  detention  of  the  plaintlfT.  It 
appears  that  the  arresting  officers  acted 
without  any  spedal  instructions  in  the  mat- 
ter, and  assumed  authority  to  both  arrest 
and  release  the  plaintiff.  Slaughter  had  no 
knowledge  of  the  arrest  until  he  read  a  re- 
port of  the  occurrence  made  by  Smith  and 
Gross.  We  fall  to  see  how  he  can  be  held 
liable  under  such  drcumstances. 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  there  was  suffi- 
cient Justification,  under  all  the  circum- 
stances, to  warrant  the  arrest  and  deten- 
tion of  the  plaintiff  by  the  defendants  Smith 
and  Gross.  It  occurred  during  the  great 
World  War.  On  June  5,  1918,  the  plainOff, 
a  young  man  24  yeara  of  age,  and  unmar- 
ried, registered  with  local  board  No.  1  at 
Oakland.  Under  the  provisions  of  the  Selec- 
tive Service  Act  he  was  entered  as  a  class 
Al  man,  which  meant  that  he  was  subject 
to  Immediate  call  for  service  in  the  United 
States  army  at  any  moment.  In  August  he 
went  to  the  dty  of  Los  Angeles,  where  his 
parents  resided,  but  failed  to  obtain  from 
his  local  draft  board  any  evidence  that  he 
had  notified  It  of  his  change  of  address.  On 
the  morning  of  October  28th  he  went  to  an 
employment  office  and  asked  to  be  given  tem- 
porary emplojinent,  stating  that  he  was  ex- 
pecting to  be  Inducted  Into  service  at  any 
time.  The  man  in  charge  questioned  him 
as  to  his  standing  under  the  draft  where- 
upon he  showed  his  registration  and  class- 
ification cards.  He  was  told  to  'Svalt  a 
minute,"  and  In  a  short  time  the  def'ndant 
Gross  appeared.  He  took  the  plaintiff's 
registration  cards,  placed  him  under  arrest, 
and  conducted  him  to  the  police  station, 
where  they  met  the  defendant  Smith.  The 
two  officers  took  the  plaintiff  to  the  prop- 
erty clerk's  office,  where  he  was  searched, 
after  which  he  was  locked  up  In  the  dty 
jail.  He  was  informed  that  he  would  be 
detained  until  his  local  board  was  notified 
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b7  wire  of  hts  wtaereaboata.  Socli  a  tde- 
gram  was  sent  the  same  i&y,  and  an  answer 
was  returned  the  next  day  to  the  effect  tbat 
be  had  not  been  called,  and  asking  tbat  the 
plaintiff  keep  in  touch  with  his  board.  The 
plaintiff  was  released  to  his  father  the  day 
following  his  arrest,  npon  assurance  being 
given  that  he  would  appear  whenever  want- 
ed. There  is  no  contention  tliat  the  arrest- 
ing officers  acted  with  malice. 

[I]  Whether  there  Is  probable  cause  for 
making  an  arrest  depends  upon  all  the  dr- 
oumstances  of  each  case,  including  delay 
which  might  enable  the  guilty  person  to 
escape,  the  nature  of  the  information,  the 
character  of  the  person,  and  the  extent  of 
I'lOssible  Inquiry  as  to  facts  and  circum- 
stances. 19  Cyc.  352.  Tlie  defendants  ap- 
prehended the  plaintiff  as  a  deserter  from 
the  United  States  army.  They  had  a  right 
to  make  the  arrest  without  a  warrant  for 
the  purpose  of  delivering  him  "to  any  per- 
son in  the  military  service  entitled  to  re- 
ceive him."  U.  S.  Oomp.  Stata  g  2296;  Act 
June,  1890,  c.  426,  {  3.  lie  was  registered 
as  a  class  Al  man  with  a  local  board  at 
Oakland.  For  him  to  remove  from  that  dL^ 
trlct  without  notifying  his  local  board  of  his 
new  poet  office  address  would  be  a  violation 
of  section  92  of  the  selective  service  regula- 
tions, and  consequently  a  misdemeanor  (Act 
May  18,  1917,  S§  4  and  6  [Supp.  of  1919  to 
n.  S.  Comp.  StatSL  1916,  §S  2044d  and  2044fJ), 
and  to  tail  to  report  to  the  local  board  after 
notice  so  to  do  had  been  received,  with  in- 
tent to  evade  service,  constituted  the  regis- 
trant a  deserter  (Farley  ▼.  RatUff  [C.  O.  A.] 
267  Fed.  682).. 

[7]  The  question  to  be  decided,  then,  is 
this:  Did  the  defendants,  under  tlie  circum- 
stances related,  have  reasonable  ground  to 
believe  tliat  the  plaintiff  was  a  deserter? 
Probable  cause  may  be  defined  as  a  suspi- 
cion founded  upon  circumstances  sufficiently 
strong  to  warrant  a  reasonable  man  in  the 
belief  that  the  charge  is  true.  Potter  v. 
Scale,  8  CaL  217,  221.  The  court  must  de- 
termine, as  matter  of  law,  whether  the  facts 
and  circumstances  as  they  appear,  or  are 
found  to  exist,  constitute  probable  cause. 
McKenna  v.  Helnlen,  128  Cal.  97,  100.  60 
Pac.  668;  McCarthy  v.  De  Armit,  99  Pa.  63. 
Hence  we  are  not  bound  by  the  conclusion  of 
the  trial  Judge  on  that  point. 

[8]  That  the  plaintiff  was  nearly  500  miles 
away  from  his  local  draft  board  is  admitted. 
He  had  no  evidence  about  him  that  he  had 
notified  his  local  board  of  his  new  address. 
That  be  failed  to  inform  the  officers  that 
his  parents  lived  in  Los  Angeles  is  undisput- 
ed, although  there  is  a  conflict  as  to  a  num- 
ber of  other  matters  the  plaintiff  testified 
he  told  the  officers.  When  he  left  Oakland, 
August  18,  1918,  he  had  been  instructed,  so 
he  testifies,  that  he  might  be  called  in  two 
weelu  or  two  months.    Both  dates  had  pass- 


ed at  the  tiiae  of  the  arrest  The  police 
department  of  Los  Angeles  had  on  file  hun- 
dreds of  desertion  cases  from  different 
boards  all  over  the  country,  and  some  from 
army  camps  as  well.  Police  departments  the 
country  over  were  warned  by  the  govern- 
ment to  be  on  constant  watch  to  apprehend 
such  men  wherever  found.  Many  of  these 
reports  gave  no  description  of  the  men  wantr 
ed.  The  defendants  had  no  personal  knowl- 
edge of  the  plaintiff,  and  it  is  obvious  from 
all  the  circumstances  of  the  case  that  the  ar- 
rest was  made  in  a  belief  that  there  was 
probable  cause  for  the  detention  of  the  plain- 
tiff as  a  deserter. 

In  measuring  the  conduct  of  the  officers 
it  is  important  to  bear  in  mind  the  unusual 
situation  at  the  time.  The  government  had 
called  millions  of  young  men  to  service  un- 
der the  Selective  Service  Act  The  plaintiff 
was  of  an  age  and  class,  all  of  whom  had 
already  been  called,  or  were  about  to  be.  He 
actually  received  his  Induction  papers  with- 
in two  weeks  after  his  arrest,  which  would 
indicate  that  his  call  was  imminent  at  that 
time.  The  usual  presumption  of  innocoice 
of  crime  was  in  a  large  measure  overcome 
in  this  case  by  the  age  and  classification  of 
the  plaintiff,  and,  when  to  this  was  added 
the  fact  that  he  was  so  long  a  distance  from 
his  place  of  registration  without  any  evi- 
dence to  show  that  his  whereabouts  was 
known  to  the  local  board,  it  would  appear 
that  there  was  clearly  probable  cause  for  be- 
lieving that  he  was  a  deserter  within  the 
meaning  of  the  Selective  Service  Act  He 
could  bave  avoided  the  unpleasant  sltuatlcMi 
in  which  he  was  placed  by  adopting  either 
one  of  two  simple  expedients.  He  could  have 
obtained  from  the  local  board  in  Oakland 
documentary  evidence  that  he  had  notified 
It  of  his  change  of  address,  and  was  absent 
from  Its  Jurisdicticm  with  leave.  Being  so 
far  distant  from  his  local  board  as  to  make 
it  a  hardship  for  him  to  respond  and  com- 
ply with  its  notices,  or  to  perform  any  duty 
under  the  Selective  Service  Law,  or  the  draft 
regulation,  or  expecting  to  be  at  such  dis- 
tance, he  should  have  applied  to  the  Oak- 
land board  to  have  his  classification  and  all 
future  procedure  in  respect  of  himself  trans- 
ferred to  a  local  board  In  Los  Angeles.  Sel. 
Ser.  Beg.  {  144. 

The  war  is  over,  and  the  right  of  a  police 
officer  to  arrest  a  deserter  is  now  a  compara- 
tively unimportant  question,  but  it  was  a 
most  vital  matter  when  this  occurrence  took 
place.  In  view  of  the  facts  in  this  case^  and 
in  the  light  of  the  neglect  of  plaintiff  to  take 
the  simple  steps  which  he  might  have  taken 
to  prevent  what  occurred,  we  think  it  would 
be  unjust  to  hold  the  defendants  Smith  and 
Oross  liable  for  their  action  in  the  matter 
^ye  have  t)een  unable  to  find  any  case  in 
which  a  charge  of  false  arrest  has  been  bos- 
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talned  where  officers  had  made  an  arrest 
under  snch  drcnmstances. 

Tn  the  case  of  Boatwrlght  v.  State,  120 
Miss.  883,  88  Sonth.  311,  the  defendant  killed 
the  constable  who  sought  to  arrest  him  for 
desertion.  He  was  tried  ft>r  murder,  and  on 
the  trial  requested  an  Instruction  to  the  ef- 
fect that  the  constable  had  no  right  to  ar- 
rest him  for  such  cause.  In  that  regard  the 
court  said: 

"The  testimony  in  the  present  case  shows  that 
Mr.  Culpepper  [the  constable]  knew  Beeman 
Boatwright  [the  alleged  deserter] ;  that  appel- 
lant [the  deserter]  also  knew  the  officer;  and 
that  the  officer,  at  the  time  be  undertook  to  ar- 
rest api^ellant,  did  not  merely  have  a  suspicion 
that  appellant  was  a  deserter,  but  was  con- 
fident of, the  fact,  and  there  is  no  dispute  in 
the  record  that  appellant  had  in  fact  left  his 
post  of  duty  at  a  time  when  our  goverunient 
was  at  war.  The  testimony  of  the  state  further 
tends  to  prove  that  appellant  resisted  arrest, 
and  in  so  doing  exhibited  and  used  a  deadly 
weapon.  We  are  of  the  opinion  that  it  was 
not  only  the  right,  but  the  duty,  of  the  consta- 
ble, under  such  state  of  facts,  to  place  appellant 
under  arrest,  and  his  action  in  doing  so  needs 
no  apology.  The  officer  in  this  case  was  backed 
and  protected  by  the  law  of  the  land,  and  sure- 
ly the  law  cannot  be  defied." 

In  weighing  the  effect  of  this  decision  it 
should  be  noted  that  the  fact  of  desertion 
is  not  a  determining  factor  in  the  case,  for 
the  <^cer  could  not  know  what  the  tact  in 
that  regard  might  ultimately  be  shown  to  be. 
The  case,  In  effect  holds  that  if  an  officer 
knew  a  party  and  was  confident  that  he  was 
a  deserter,  It  was  his  duty  to  make  the  ar- 
rest. If  we  apply  the  principle  of  that  de- 
cision to  this  case,  It  is  clear  the  defendants 
were  not  guilty  of  a  false  arrest. 

[»]  The  platatlff  testified  that  he  told  the 
officers  at  the  time  of  his  arrest  that  he  had 
notified  his  local  board  of  his  new  post  ofllce 
address.  Both  officers  testified  that  he  stat- 
ed that  he  had  not  notified  his  local  board 
of  his  change  of  address,  and  that  that  fact 
was  entered  upon  the  police  blotter  in  stat- 
ing the  cause  of  his  detention.  The  trial 
court,  in  order  to  reach  the  condusion  It  did, 
must  have  disbelieved  the  testimony  of  the 
officers  and  accepted  that  of  the  plain tift. 
Assuming,  however,  that  the  defendants  were 
otherwise  Justified  In  the  arrest  of  the  plain-' 
tiff  as  a  deserter.  It  is  clear  that  his  mere 
statement  to  them  that  he  was  not  a  deserter, 
or  that  he  had  notified  the  local  board  of  his 
whereabouts,  would  neither  require  nor  Jus- 
tify them  to  refrain  from  making  the  ar- 
rest. If  the  plaintiff  was  a  deserter,  he 
would,  of  course,  make  whatever  statements 
would  have  best  served  his  purpose  in  es- 
caping arrest  for  that  crima  If  polioe  offi- 
cers had  to  accept  the  word  of  persons  about 
to  be  arrested  as  to  their  guilt  or  Innocence, 
few  arrests  would  be  made.  We  cannot  do 
better  in  this  case  than  to  adoi>t  the  lan- 


guage of  the  Supreme  Court  of  New  York  in 
Hawley  v.  Butler,  54  Barb.  (N.  T.)  490,  604: 

"  *  *  •  And  it  is  not  singular  that  the  per- 
son arrested,  not  being  a  deserter,  protested 
his  hinocence  in  that  particular;  but  a  public 
officer  cannot  in  all  cases  accept  of  that  as  a 
defense.  The  guStiest  of  felons  have  made  the 
same  protest.  It  is  a  safer  rule,  however,  for 
courts  to  follow  in  snch  cases,  to  decide  wheth- 
er probable  cause  is,  or  is  not,  shown,  than  to 
rely  upon  the  protestations  of  innocence  of  the 
persons  arrested.  I  have  never  learned  before 
that  such  protestations  created  a  liability  upon 
the  arresting  officer.  And  where  there  is  prob- 
able cause,  whether  it  appear  from  extrinsic 
drcumstances,  or  from  the  conduct,  falsehoods 
or  contradictions  of  the  party  arrested,  the  offi- 
cer acting  without  malice  or  bad  motive,  will  be 
protected,  if  acting  in  th«  line  of  his  duty. 
•    •    ••> 

In  that  case  the  court  was  considering  a 
charge  of  false  imprisonment  where  the  ar- 
rest had  been  made  for  desertion.  The 
plaintiff  had  resided  in  Montgomery  county, 
N.  T.,  and  returned  after  an  absence  of  sev- 
eral years  in  August,  1883,  wearing  a  por- 
tion of  a  soldier's  uniform.  Soldiers  were 
forbidden  by  the  laws  of  the  United  States 
to  sell  or  dispose  of  their  military  outfits. 
The  defendants  had  been  informed  by  gov- 
ernment officers  that  this  long  absentee  had 
returned  and  was  in  possession  of  govern- 
ment dothes  and  was  believed  to  be  a  de- 
serter. When  questioned,  he  denied  having 
been  in  the  service  and  denied  having  any 
soldier's  uniform,  but  upon  further  examina- 
tion he  admitted  having  a  uniform  and  ex- 
plained how  he  came  into  possession  of  It 
Upon  these  conflicting  statemoits  he  was  ar- 
rested and  li  turned  out  that  he  was  not  a 
deserter  and  had  never  been  In  the  govern- 
ment servica  The  court  in  discussing  the 
matter,  made  the  following  observations: 

"The  question,  whether  the  defendants  had 
probable  canse  for  the  arrest  upon  undisputed 
facts,  is  a  question  for  the  court,  not  for  the 
Jury.  West  v.  Baxendale,  9  Com.  B.  141.  Sut- 
ton V.  Johnstone,  1  Term  R.  607,  645,  per  Eyre, 
Baron.  Per  Lord  Mansfield:  'If  the  facts  are 
in  conflict,  the  jury  must  find  the  facts,  and 
when  found,  it  is  a  question  of  law,  whether 
they  amount  to  probable  cause.'  Id.  There  ia 
no  conflict  here,  on  the  trial,  as  to  any  material 
fact  in  this  case.  The  plaintifTs  evidence  in  this 
respect  agrees  with  that  of  the  defendants.  No 
point  was  raised  or  made  on  the  trial  that  the 
arrest  was  made  with  motives  of  malice  or 
oppression.  The  defendants  were  public  offi- 
cers. They  bad  public  duties  to  discharge. 
They  were  called  to  act  in  perilous,  arduous 
and  difficult  times.  They  were  invested  with  le- 
gal nuthority  to  act.  The  law  of  the  country 
imposed  upon  them  a  public  duty,  for  public 
purposes.  They  were  punishable  for  neglect 
of  duty,  if  they  neglected  to  act  in  a  case  where 
there  was  sufficient  or  probable  cause  for  act- 
ing. The  safety  of  the  government  and  the 
discipline  of  the  army,  depended  upon  their 
fidelity,  and  the  counby  waa  materially  inter- 


Digitized  by 


Google 


118 


205  PICIFIO  REPORTER 


(Cal. 


ested  In  tbetr  conduct  It  was  the  duty  of  the 
court,  is  8uch  a  case,  unflinchingly  to  come  up 
to  the  standard  of  duty,  and  pass  upon  the  ques- 
tions that  had  been  committed  to,  and  appro- 
priately belonged  to,  them.  It  would  be  a  re- 
proach to  a  court,  under  such  circumstances,  if 
through  timidity  or  a  desire  to  shirk  responsi- 
bility, they  should  leave  to  the  jury  a  question 
which,  by  the  theory  of  our  law,  they  are  In- 
coinpotont  to  try,  •  •  •  whether  probable 
cause  for  arrest  bad  been  shown.  It  is  not  only 
proper  for  the  court,  but  by  the  wisdom  of  the 
sajres  of  the  law  the  courts  are  directed  to  give 
great  latitude  in  the  review  of  the  acts  of  such 
officers.  In  the  case  of  Wall  v.  McNamara, 
tried  by  Lord  Mansfield,  sitting  at  Westminster, 
in  Michaelmas  term,  1779,  he  said:  'In  trying 
the  legality  of  acts  done  by  military  officers  in 
the  exercise  of  their  duty,  great  latitude  ought 
to  be  allowed;  and  they  ought  not  to  suffer  for 
a  slip  of  form,  if  their  intention  appears  by  the 
evidence  to  have  been  upright;  it  is  the  same  as 
when  complaints  are  brought  against  inferior 
civil  magistrates,  as  justices  of  the  peace,  for 
acta  done  by  them  in  the  exercise  of  their  civil 
duty.  The  principal  inquiry  to  be  made  by  a 
court  of  justice  is,  how  the  heart  stood,  and  if 
there  appears  to  lie  nothing  wrong  there,  great 
latitude  will  be  allowed  for  misapprehension  or 
mistakes.'  See  also  the  sensible  remarks  of 
Roscki-ans,  .7.,  in  C'olton  v.  Beardsley,  38  Barb. 
29  and  45,  and  cases  dted  by  him." 

Tht!  Judgment  is  reversed  as  to  all  the  de- 
fendants. 

We  concur:  SHAW,  O.  J. ;  WILBUR,  J. ; 
SHURTI.EFP,  J.;  LAWLOR,  J.;  RICH- 
ARDS, Justice  pro  tern. 


(188  Cal.  329) 

la  re  RANDALL'S  ESTATE.     (8.  F.  9942.) 

(Supreme  Court  of  California.    March  2, 
1922.) 

1.  Executors  and  administrators  9=9509(1)— 
Entering  of  formal  order  a  few  days  after 
hearing  on  accounting  held  not  void  as 
amounting  to  order  for  continuance. 

Where  the  superior  court  in  probate  de- 
termined the  matter  of  the  settling  of  an  ad- 
ministratrix's account,  and  the  attorneys  were 
instructed  to  draw  up  a  formal  order  which 
was  dated  on  the  date  it  was  actually  signed, 
which  was  a  few  days  after  the  hearing,  the  or- 
der was  not  void  on  the  ground  that  it  amounted 
to  a  continuance  of  the  case  without  an  order 
for  continuance.  • 

2.  Executors  and  administrators  9=3508(1)— 
Parties  need  not  be  present  when  order  on 
final  accounting  is  actually  signed  and  filed. 

The  presence  or  the  absence  of  the  parties 
or  their  counsel  when  an  order  settling  the 
final  account  of  an  executor  was  actually  signed 
and  filed  is  entirely  immaterial  if  it  embodied 
the  action  which  the  court  had  taken  and  its 
determination  upon  a  bearing  where  the  parties 
were  present. 


3.  Executors  and  administrators  «=346S— Pro- 
ceeding In  equity  to  compel  administrator  of 
deceased  administratrix  to  account  not  nec- 
essary, but  may  be  had  In  probate  court. 

Under  Code  Civ.  Proc.  {  1639,  the  probate 
court  has  jurisdiction  to  require  an  administra- 
tor of  the  estate  of  a  deceased  administratrix 
to  account  to  the  estate  which  she  had  under 
her  control,  and  a  proceeding  before  a  court 
of  equity  is  not  required. 

4.  Judgment  9=3720— Matter  concluded  where 
decided  previously  upon  appellant's  applica- 
tion for  habeas  corpus. 

Where  the  identical  question  was  presented 
to  Supreme  Court  by  the  appellant  upou  his  ap- 
plication for  writ  of  habeas  corpus,  following 
a  decision  of  the  District  Court  of  Appeal  with 
reference  to  the  same  matter,  which  was  de- 
cided against  appellant's  contention  by  denial 
of  his  application,  the  matter  is  no  longer  open 
to  review. 

5.  Judgment  «=3745— Matter  previously  decided 
against  appellant  Is  no  longer  open  for  review. 

Whether  an  executrix,  having  failed  or  neg- 
lected to  present  a  claim  against  the  estate  of 
a  former  administratrix,  since  deceased,  is 
barred  from  recovering,  having  been  decided 
by  the  Supreme  Court  against  the  appellant,  ad- 
ministrator of  such  administratrix's  estate,  by 
denial  of  bis  application,  the  question  is  no  long- 
er open  for  review. 

6.  Executors  and  administrators  «=9504(S)— 
Exceptions  to  account  must  be  verified  as  a 
pleading  or  be  deemed  waived. 

Appellant's  objection  that  the  court  erred 
in  its  disallowance  and  reduction  of  certain 
items  in  administratrix's  account  relating  to  at- 
torney's fees  was  waived  where  the  original 
objections  and  exceptions  were  not  verified; 
they  being  a  pleading  required  by  Code  Civ. 
Froc.  I  44ft,  to  be  verified.  In  view  of  sections 
1635  and  1713. 

7.  Executors  and  administrators  ®=3504(l)— 
Court  may  on  Its  own  motion  disallow  or  re- 
duce items  In  administrator's  aocount. 

The  court  may  upon  its  own  motion  with- 
out any  objections  being  filed  thereto  disallow 
or  reduce  any  of  the  items  in  the  administra- 
tor's account  which  it  may  upon  its  own  exam- 
ination thereof  find  to  have  been  improperly 
admitted. 

8.  Appeal  and  error  9=3938(4)— No  presump- 
tion that  bill  of  exceptions  embraces  ail  evi- 
dence. 

There  is  no  presumption  that  a  bill  of  ex- 
ceptions embraces  all  the  evidence  in  the  case, 
but  only  so  much  thereof  as  is  material  to  the 
exceptions  assigned. 

9.  Executors  and  administrators  9=3510(7)^ 
Specification  of  objection  to  disallowance  or 
reduction  of  Items  In  administratrix's  ac- 
count held  not  available  on  appeal  In  absence 
of  evidence. 

Upon  appeal  from  an  order  settling  the 
account  of  a  deceased  administratrix,  a  conten- 
tion that  the  trial  court  erred  in  its  disallow- 
ance and  reduction  of  certain  items  relating  to 
attorney's  fees  is  not  available  in  the  absence 
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of  a  specification  of  th«  inBuffidency  of  the 
evidence,  and  also  absence  of  the  evidence  in 
the  case,  in  view  of  Code  Cir.  Proc.  {  648. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  E.  C.  Robinson,  Judge. 

In  the  matter  of  the  estate  at  Humphrey 
A.  Randall,  deceased,  in  which  Anne  Bates 
Randall  is  executrix.  From  an  order  of  the 
superior  court  sitting  in  probate  settling  the 
account  of  Florence  B.  Philbrook,  as  admin- 
istratrix with  the  will  annexed  of  the  estate 
of  Humphrey  A.  Randall,  deceased,  Horace 
W.  Philbrook,  as  administrator  of  the  estate 
of  Florence  E.  Philbrook,  deceased,  appeals. 
Order  affirmed. 

Horace  W.  Philbrook,  of  San  Francisco, 
for  appellant. 

Fitzgerald,  Abbott  &  Beardsley,  oC  San 
Francisco,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  of  the  superior  court,  sitting  in  pro- 
bate, settling  the  account  of  Florence  E. 
Philbrook,  as  administratrix  with  the  will 
annexed  of  the  estate  of  Humphrey  A.  Ran- 
dall, deceased,  presented  by  Horace  W.  Phil- 
brook, as  administrator  of  the  estate  of  Flor- 
ence E.  Philbrook,  in  said  estate  of  Randall, 
of  which  said  Florence  E.  Philbrook,  deceas- 
ed, prior  to  her  death  had  been  such  admin- 
istratrix. 

The  facts  shown  by  the  record  and  as  re- 
cited in  said  order  are  these:  On  February 
15,  1915,  letters  of  administration  with  the 
will  annexed  were  granted  and  issued  by  the 
superior  court  of  the  county  of  Alameda,  in 
the  matter  of  said  estate  of  RandaU  to  Flor- 
ence E.  Philbrook.  These  letters  of  adminis- 
tration were  subsequently  revoked  by  said 
court  by  an  order  which  appears  to  have 
been  duly  and  regularly  given  and  made  on 
April  3,  1917,  at  which  time  Anne  Bates 
Randall  was  appointed  and  thereafter  duly 
qualified  as  the  executrix  of  said  estate. 
Thereafter,  and  on  November  17,  1018,  Flor- 
ence E.  Philbrook  died  without  having  ren- 
dered or  filed  a  final  account  of  her  adminis- 
tration of  said  estate,  whereupon  Horace  W. 
Philbrook  applied  for  and  received  letters  of 
administration  of  her  estate  in  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co, the  place  of  her  residence  at  the  time  of 
her  death,  and  duly  qualified  as  such  admin- 
istrator. Thereafter,  and  on  the  14th  day  of 
June,  1920,  Horace  W.  Philbrook,  as  the  per- 
sonal representative  of  said  B^orence  E.  Phil- 
brook, deceased,  and  as  the  administrator  of 
her  said  estate,  presented  and  filed  in  the 
superior  court  of  Alameda  county,  in  the 
said  matter  of  the  estate  of  Randall,  the 
final  account  of  Florence  E.  Philbrook,  deceas- 
ed, as  administratrix  with  the  will  annexed 
of  said  estate,  whereupon  the  said  court  ap- 


pointed the  28th  day  of  June,  1920,  aa  the  day 
for  the  settlement  of  said  account,  notice 
of  which  time  and  place  of  said  settlement 
of  ^d  account  was  duly  given  and  made  as 
required  by  law  and  by  the  order  of  said 
court,  and  said  account  came  on  regularly 
for  settlement  on  said  appointed  day,  where- 
upon Anne  Bates  RandaU,  as  executrix  of 
said  estate,  presented  and  filed  her  objections 
and  exceptions  to  said  account,  whereupon 
the  hearing  upon  said  account  and  the  ob- 
jections thereto  was  by  the  court  continued 
to  July  8,  1920,  and  upon  said  day  was  fur- 
ther continued  to  the  19th  day  of  July,  1920. 
on  which  last-named  date  Anne  Bates  Ran- 
dall, as  such  executrix,  presented  and  filed, 
by  leave  of  the  court,  certain  amendments  to 
her  objections  and  (exceptions  to  said  ac- 
count Thereupon  the  matter  was  further 
continued  for  hearing  to  July  26,  1920,  and 
was  then  and  thereafter  by  various  minute 
Orders  of  the  court  appearing  to  have  been 
duly  and  regularly  made  continued  to  Sep- 
tember 13,  1920,  on  which  last-named  date 
the  matter  of  the  settlement  of  said  account 
and  of  the  said  objections  and  exceptions 
thereto  as  amended  came  on  regularly  to  be 
heard,  the  parties  thereto  being  present  or 
represented  in  court,  and  no  ol)Jectlon  to 
the  hearing  upon  said  final  account  and 
the  objections  and  exceptions  thereto  or  to 
the  settlement  thereof  being  made.  There- 
upon the  court  proceeded  to  hear  and  de- 
termine said  matters.  The  record  In  respect 
to  the  proceedings  of  the  court  at  said  time 
appears  to  show  that  whatever  disposition 
the  court  made  thereof  on  said  day  and  at 
the  time  of  the  hearing  thereon  was  oral  and 
was  done  In  open  court,  no  minute  entry  or 
written  order  being  at  the  time  made  or  fil- 
ed: but  thereafter,  and  on  September  18, 
1920,  the  court  did  sign  and  file  Its  written 
order  settling  said  account,  which  written 
order  purported  on  its  face  to  be  the  order 
which  was  made  in  open  court  on  September 
13,  1920,  and  to  have  been  signed  upon  said 
last-named  date.  The  bill  of  exceptions 
shows  that  the  said  written  order  of  the 
court  had,  between  the  13th  and  the  18th 
days  of  September,  1920,  been  prepared  by 
the  attorneys  for  the  said  executrix  and  pre- 
sented to  the  judge  of  said  court  for  sigua- 
ture  upon  said  last-named  day,  and  had  the" 
been  signed  and  filed,  the  said  Horace  W. 
Philbrook  not  having  participated  in  the 
drawing  of  said  order  nor  being  present  at 
the  time  of  the  signing  and  filing  thereof. 
It  Is  from  the  order  thus  made  and  filed 
and  thereafter  entered  that  this  appeal  has 
been  taken. 

[1,2]  The  first  contention  which  the  appel- 
lant urges  upon  this  appeal  is  that  the  order 
appealed  from,  not  having  been  actually 
drawn  and  signed  by  the  judge  of  said  court 
upon  the  date  to  which  the  matter  of  the 
hearing  of  the  settleihent  of  said  account 
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had  been  contiinied,  and  no  other  order  ita.r- 
bag  been  made  <m  said  day  continuing  said 
cause  or  tbe  determination  thereof  to  a  later 
day,  the  said  order  aa  actually  signed  and 
filed  on  September  18,  1920,  is  T<rid.  There 
is  no  merit  in  this  contention.  The  appel- 
lant makes  no  claim  that  said  written  order 
as  thus  signed  and  filed  does  not  in  fact  coa- 
form  to  and  embody  the  determination  of 
said  matter  aa  arrived  at  by  the  court  on 
the  day  of  the  hearing  thereon.  The  order 
on  its  face  purports  to  embody  the  action  of 
the  court  as  done  and  determined  in  open 
court  at  the  time  of  the  hearing  of  said  mat- 
ter on  September  13,  1920.  The  fact  that 
the  drawing  of  the  formal  order  was  com- 
mitted to  the  attorneys  for  the  executrix  and 
that  said  formal  order  was  drawn  and  pre- 
sented by  them  to  the  court  for  signing  on 
the  date  of  its  actnal  signature  is  immateri- 
al, but  Is  In  accord  with  the  common  and 
immemorial  practice  of  courts  in  respect 
to  the  preparation  of  important  orders  and 
decrees  which  courts  have  directed  to  be 
made.  The  order,  when  so  prepared  and 
signed,  is  as  much  tbe  order  of  the  court 
as  though  tbe  Judge  of  the  court  had  him- 
self written  It  in  Its  final  form.  The  proceed- 
ings were  not  dropped  or  discontinued  or 
abandcmed  In  the  interim,  but  were  merely 
in  suspension  until  such  time  as  the  prepara- 
tion of  such  formal  order  as  tiie  court  bad 
determined  upon  or  directed  to  be  made 
could  be  accomplished.  This  having  been 
done,  and  the  said  formal  order  when  so  pre- 
pared having  been  signed  by  the  court  as 
"done  in  open  court"  on  the  date  of  the  hear- 
ing, it  became,  when  so  signed  and  filed,  the 
formal  and  final  order  of  said  court  as  of 
said  date.  The  presence  or  absence  of  the 
parties  or  their  counsel  when  such  order 
was  actually  signed  and  filed  would  be  en- 
tirely immaterial,  since  It  embodied  the  ac- 
tion whidti  the  court  had  talcen  and  deter- 
mined upon  the  hearing  of  said  matter  and 
in  the  presence  of  the  parties  thereto. 
BrowneU  v.  Superior  Court,  157  CaL  703,  109 
Pac.  91. 

[3]  The  next  contention  of  the  appellant 
is  that  the  probate  court  had  no  jurisdiction 
to  require  the  appellant,  as  administrator  of 
the  estate  of  Florence  R  Philbrook,  deceas- 
ed, to  account  to  the  estate  of  Randall  or  to 
the  executrix  thereof  by  reason  of  the  fact 
tliat  the  letters  of  administration  originally 
granted  to  said  Florence  E.  Pbilbrool:  had 
been  revoked  during  her  lifetime,  and  she 
was  not  therefore  the  administratrix  of  said 
estate  at  the  time  of  her  death.  It  is  tbe 
appellant's  contention  that  the  remedy  of 
the  executrix  of  the  estate  of  Randall  in  such 
a  state  of  facts  was  in  a  court  of  equity. 
He  cites  some  early  cases  in  this  court  as 
supporting  this  contention.  Prior  to  the  year 
of  1905  such  may  have  been  tbe  rule,  but  in 
that  year  it  was  changed  by  the  enactment  | 


of  section  1689..  Code  of  Ovll  Procedure, 
which  expressly  provides  for  tiie  proceedingps 
followed  in  tbe  Instant  case. 

[4]  This  same  questim  was  presented  to 
Che  District  Court  of  Appeal  in  the  case  of 
In  re  Philbrook,  191  Pac.  77,  wherein  the 
identical  order  assailed  upon  this  aH>ol  '^as 
considered  and  its  validity  as  against  tbe  ap- 
pellant's present  contention  sustained.  The 
same  question  was  presented  to  this  court  al- 
so by  the  appellant  upon  his  application  for 
a  writ  of  habeas  corpus  following  the  deci- 
sion of  the  District  Court  of  Appeal  above 
cited,  and  was  decided  against  his  contoition 
by  denial  of  his  application  for  sndt  a  writ 
It  is  therefore  no  Iimger  open  to  review  up- 
on this  appeaL 

[SI  This  conclusion  also  applies  to  the  ap- 
pellant's next  contention,  which  is  that  the 
executrix  of  the  estate  of  Randall,  having 
failed  or  neglected  to  present  a  daim  against 
the  estate  of  Florence  E.  Philbrook  for  the 
amount  claimed  to  be  due  from  ha  as  the 
former  administratrix  of  said  estate,  cannot 
now  recover  upon  said  claim  or  require  her 
administrator  to  account  for  or  pay  to  said 
estate  of  Randall  the  amount  claimed  to  be 
due  there<Hi.  This  question  was  also  pre- 
sented to  the  District  Court  of  Appeal  and 
to  this  court  in  the  applications  of  the  ap- 
pellant herein  for  writs  of  habeas  corpus  (In 
re  Philbrook,  supra),  and  was  decided  ad- 
versely to  his  contention.  We  see  no  reason 
to  modify  the  views  expressed  by  the  Dis- 
trict Court  of  Appeal  nor  the  conclusion 
reached  by  this  court  upon  said  applications, 
and  hence  hold  the  present  contrition  of  tbe 
appellant  upon  this  point  to  be  without  merit. 

[I]  Tbe  appellant  next  cont«ids  that  the 
court  erred  in  its  disallowance  and  reduction 
of  certain  items  in  said  account  relating  to 
attorney's  fees.  The  first  point  which  he 
urges  in  support  of  this  contention  Is  that 
tbe  original  objections  and  exceptions  of  the 
executrix  to  said  account  were  not  verified. 
The  appellant  is  probably  correct  in  his  In- 
flstence  that  these  written  objections  and  ex- 
ceptions of  the  executrix  made  and  filed  to 
tbe  appellant's  verified  account  were  plead- 
ings which,  under  the  provisions  of  section 
446,  Code  of  Civil  Procedure,  should  have 
been  verified.  Code  Civ.  Proc.  H  1635,  1713. 
Conceding  this  to  be  true,  it  still  remains  a 
sufilcient  answer  to  appellant's  point  in  this 
regard  that  no  objection  was  made  cm  the 
hearing  of  said  account  and  uix>n  sold  excep- 
tions thereto  that  the  latter  were  not  veri- 
fied. We  think  that  the  appellant's  objec- 
tion thereto  must  be  held  to  have  lieen  there- 
by waived.  In  the  Estate  of  Marre,  127  Cal. 
128,  69  Pac.  S85,  oral  objections  were  pre- 
sented by  a  contestant  upon  the  hearing  on 
an  administrator's  account  to  which  the  ob- 
jection was  not  made  that  they  were  not  In 
writing,  as  required  by  section  1635,  Code  of 
Civil  Procedure,  and  the  trial  court  proceed- 
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ed  wlthont  objection  to  hear  and  determine 
the  matter  of  said  account  and  the  objec- 
tions thereto.  It  was  held  that  the  objection 
that  said  exceptions  to  said  account  were 
oral  was  thereby  waived  for  the  reason  that. 
If  the  appellant  had  objected  at  the  liearlng 
to  this  method  of  prooednre  and  had  de- 
manded that  the  contestants  reduce  their  ob- 
jections to  writing,  the  court  would  doubt- 
less have  required  the  contestants  to  comply 
with  the  rule  of  practice  prescribed  in  such 
cases.  The  like  reasoning  applies  to  the  ap- 
pellant's contention  that  the  objections  and 
exceptions  of  the  executrix  were  not  verified, 
since,  if  the  point  that  contestants'  objec- 
tions and  exceptions  were  not  in  writing 
would  be  thus  waived,  it  follows  necessarily 
that  their  lack  of  verification  would  be  also 
waived  by  the  failure  to  object  to  their  con- 
sideration at  the  hearing  upon  that  ground. 

[7]  But  there  exists  an  even  better  reason 
why  the  appellant's  contention  that  the  trial 
court  was  In  error  in  disallowing  and  reduc- 
ing the  Items  embracing  his  claims  for  at- 
torney's fees  uixm  the  ground  that  the  ob- 
jections thereto  were  not  verified  is  unsound. 
It  is  that  the  court  may  upon  its  own  motion, 
and  without  any  objections  being  filed  there- 
to, disallow  or  reduce  any  of  the  items  in  an 
administrator's  account  which  it  may,  upon 
its  own  examination  thereof,  find  to  have 
been  improperly  charged.  In  Estate  of  More, 
121  CaL  635,  639,  64  Paa  148,  150,  it  was 
held  that  "whether  exceptions  are  .filed  or 
not,  the  court  should  carefully  examine 
every  account  presented  for  settlement  and 
be  satisfied  that  it  is  in  every  respect  prac- 
tically correct  before  entering  an  order  set- 
tling It."  The  probate  court,  says  this  court 
In  Hirschfeld  v.  Cross,  67  CaL  661,  8  Pac. 
607,  "is  the  guardian  of  the  estates  of  de- 
ceased persons  and  has  control  of  the  per- 
son appointed  by  it  to  administer  the  estate, 
subject  to  review  as  provided  by  law."  And 
In  Estate  of  Sanderson,  74  Cal.  199,  15  Pac. 
753,  it  was  held  that  "It  is  the  duty  of  the 
court  carefully  to  scrutinize  the  account,  and 
reject  all  claims  of  the  executor  illegal  in 
themselves  or  unjust  in  fact." 

[B,  f]  It  is,  however,  the  further  conten- 
tion of  the  appellant  that  the  trial  court  er- 
red In  its  disallowance  and  reduction  of  cer- 
tain Items  in  his  account  relating  to  attor- 
ney's fees;  that  the  record  herein  shows 
that  no  evidence  was  presented  by  the  con- 
testant or  heard  by  the  court  touching  the 
Incorrectness  of  the  account  in  these  respects. 
Tlie  difficulty  with  this  contention  is  that  the 
appellant  presents  his  case  upon  a  bill  of  ex. 
oeptions  which  does  not  pretend  to  contain 
aU  of  the  evidence  presented  to  the  trial 
court  upon  the  hearing  of  said  account,  nor 
does  It  contain  any  specification  of  the  in- 
sufficiency of  the  evidence  to  Justify  the  de- 
cision of  the  court  as  to  the  disallowance  and 


rejection  ot  the  items  In  said  account  refer- 
ring to  attorney's  fees,  as  required  by  section 
648,  Code  of  Civil  Procedure.  There  is  no 
presumption,  as  appellant  insists,  that  a  bill 
of  exceptions  embraces  all  of  the  evidence 
in  the  case,  but  only  so  much  thereof  as  is 
material  to  the  exceptions  assigned.  Eayne 
on  New  Trial  and  Appeal  (Rev.  Ed.  1912) 
voL  2,  f  268,  p.  1444.  In  the  absence  of  such 
specification  and  of  the  evidence  in  the  case, 
the  appellant's  contention  in  this  regard  is 
not  available  to  him  upon  this  appeah 

This  conclusion  also  ai^lles  to  the  appel- 
lant's final  contention  as  to  the  alleged  error 
of  the  court  in  the  disallowance  of  certain 
commissions  and  costs  of  said  administra- 
trix as  set  forth  in  her  said  account;  neither 
specification  nor  evidence  being  presented  as 
a  basis  for  Ruch  contention. 

Order  afBrmed. 

SHAW,  C.  J.,  and  RICHARDS,  Justice 
pro  tern.,  and  lAWLOR,  WIUBUR,  SHUBT- 
I/EFF,  SIOANE,  and  WASTE,  JJ.,  concur. 
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PEOPLE  V.  MARTIN. 

(Supreme  Court  of  California.    Feb.  24,  1922.) 

1.  Criminal  law  «=>I023(8)— Onlar  denylna  a 
motion  for  arrest  of  Judgment  Is  not  appeal- 
able. 

An  order  denying  a  motion  for  arrest  of 
judgment  is  not  appealable,  in  view  of  Pen. 
Code,  f  1237. 

2.  Extradition  €=»4 1— Defendant  extradited  for 
embezzlement  may  be  prosecuted  for  big- 
amy. 

One  charged  with  embezzlement,  who  is  ex- 
tradited from  one  state  to  the  one  from  which 
he  was  a  fugitive,  may  be  tried  in  the  latter 
state  for  bigamy. 

3.  Criminal  law  €=» 1 07— Statute  fixing  venue 

of  bigamy  In  county  where  committed  or  coun- 
ty where  apprehended  held  not  repealed. 
Pen.  Code,  g  777,  fixing  the  jurisdiction  of 
"every  public  offense  In  the  county  where  It  is 
committed"  as  amended  by  St.  1919,  p.  81,'  does 
not  repeal  section  785,  which  declares  that 
"when  the  offense,  either  of  bigamy  or  incest, 
la  committed  in  one  county  and  the  defendant 
is  apprehended  in  another  the  jurisdiction  is 
in  eltiier  county." 

4.  Statutes  4=9158— To  Justify  presumption  of 
Intention  to  repeal  by  Implloatlon,  two  -stat- 
utes must  be  Irreconollable  or  the  Intent  must 
be  olearty  expressed. 

Courts  do  not  favor  repeal  by  implication, 
and  the  presumption  is  always  ag^ainst  the  in- 
tent to  repeal,  where  express  terms  are  not 
nsed,  and  to  justify  the  presumption  of  an  In- 
tention to  repeal  one  statute  by  another,  either 
the  statutes  must  be  Irreconcilable,  or  the  in- 
tent to  repeal  most  be  dearty  expressed. 
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5.  Criminal  law  ($=3 1 08  ( I )— Person  obargad  with 
bigamy,  while  under  arrest  In  a  certain  coun- 
ty, held  "apprehended"  in  such  county  with- 
in the  meaning  of  venue  statute. 

Where  defendant  was  held  in  one  county,  to 
which  be  had  been  brought,  waiting  extradition 
for  embezzlement  and,  while  there,  wai9  charged 
with  bigamy,  he  was  apprehended  in  such  coun- 
ty within  the  meaning  of  Pen.  Code,  §  7^,  fix- 
ing venue  either  in  the  county  of  apprehension 
or  that  in  which  the  bigamy  was  committed. 

[Ed.  Note.~For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Appre- 
hend— Apprehension.] 

6.  Jury  ^=333(3)— Statute  permitting  trial  in 
county  where  apprehended  held  not  In  viola- 
tion of  constitutional  provisions  since  not  a 
common-law  crime. 

Pen.  Code,  §  785,  fixing  venue  of  prosecu- 
tion for  bigamy  either  in  county  of  its  commis- 
sion, or  in  county  where  defendant  was  appre- 
hended, held  not  to  violate  Const,  art  1,  §  7,  de- 
claring that  "the  right  of  trial  by  jury  shall  be 
secured  to  all  and  remain  inviolate,"  on  the 
ground  that  jury  must  be  summoned  from  the 
vicinage  where  the  crime  is  supposed  to  have 
been  committed,  since  bigamy  is  not  a  common- 
law  felony  in  view  of  Pen.  Code,  g  1033,  relating 
to  transfer  of  cases. 

In  Bank. 

Appeal  from  Saperior  Court,  San  Diego 
County;  Edgar  A.  Lace,  Judge. 

Ed.  R.  Martin  was  convicted  of  bigamy, 
and  his  motions  In  arrest  of  judgment  and 
for  new  trial  were  denied  and  judgment 
pronounced,  and  be  appeals.    Affirmed. 

See,  also  (Oal.  App.)  200  Pac.  808. 

A.  A.  Hoiwell  and  Allan  Brant,  both  of 
San  Diego,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman, 
of  Los  Angeles,  for  the  People. 

SHUBTLEFF,  J.  The  defendant  and  ap- 
pellant was  extradited  from  the  state  of 
New  Mexico  to  the  county  of  San  Diego, 
upon  a  cliarge  of  embezzlement.  While  held 
tot  said  county  as  a  prisoner  under  such 
charge,  the  district  attorney  of  the  county 
filed  in  said  county  an  amended  information 
accusing  the  defendant  of  the  crime  of 
bigamy,  alleged  to  have  been  committed  "on 
or  about  the  15th  day  of  November,  1920, 
at  the  County  of  Orange,  State  of  Califor- 
nia"; the  information  further  alleged  that 
defendant  was  apprehended  in  said  county 
of  San  Diego.  Upon  the  trial  of  the  bigamy 
charge,  the  prosecution,  after  producing  evi- 
denco  tending  to  prove  the  allegations  of 
the  information,  rested,  whereupon  the  de- 
fendant offered  to  prove,  first,  that  he  was 
an-ested  out  of  the  state  ujmu  the  embezzle- 
ment charge  and  brought  into  San  Diego 
county  and  there  held  upon  such  charge,  and 
while  so  held,  was  arrested  for  the  alleged 
bigamy;  and,  second,  that  after  the  alleged 


marriage  In  Orange  county  be  never  return- 
ed to  San  Diego  county  until  extradited. 
To  each  of  these  offers  the  prosecution  ob- 
jected, upon  the  ground  that  It  was  incom- 
petent, irrelevant,  and  immaterial  how  be 
came  into  San  Diego  county,  that  the  fact 
that  he  was  there  was  sufficient,  which  ob- 
jection was  sustained.  The  jury  found  the 
defendant  guilty  as  charged.  In  due  time 
defendant  filed  a  motion  in  arrest  of  judg- 
ment and  a  motion  for  a  new  trial,  Iwth  of 
which  were  denied,  and  judgment  pronounc- 
ed. It  is  from  these  orders  and  said  judg- 
ment that  this  appeal  is  prosecuted. 

[1]  The  order  denying  the  motion-  for  an 
arrest  of  judgment  not  being  appealable 
(Pen.  Code,  {  1237),  may  be  dismissed  with- 
out discussion. 

[2]  The  contention  of  defendant  that,  hav- 
ing been  extradited  fr<nn  New  Mexico  on  a 
charge  of  embezzlement,  he  could  not  legally 
be  tried  on  the  charge  of  bigamy  without 
first  having  been  given  an  opportunity  to 
leave  the  state,  cannot  be  sustained.  It  is 
now  settled  by  the  great  weight  of  authority 
that  a  person  charged  with  crime,  who  Is 
extradited  from  one  of  the  several  states  to 
the  one  from  which  he  was  a  fugitive,  may 
be  tried  for  any  criminal  charge  which  the 
latter  state  may  have  against  him,  even 
though  it  is  distinct  from  the  offense  named 
in  the  extradition  papers.  "Although  there 
has  long  been  a  conflict  in  the  decisions 
of  courts  of  the  several  states,  it  is  now 
generally  accepted  that  a  fugitive  from  Jus- 
tice, surrendered  by  one  state  upon  the  de- 
mand of  another,  is  not  protected  from 
prosecution  for  offenses  other  than  that  for 
which  he  was  surrendered,  but  may  be  tried 
for  any  crimes  committed  In  the  demanding 
state  either  before  or  after  extradition 
without  having  been  given  an  opportunity 
to  leave  the  state."  Corpus  Juris,  vol.  26, 
p.  272.  I  47,  and  cases  cited. 

[3,  4]  We  pass  to  the  consideration  of  the 
rulings  of  the  court  upon  defendant's  offers 
to  prove.  It  Is  asserted  that  the  evidence 
embodied  in  the  offers  was  material  and  ad- 
missible to  show  that  the  superior  court  of 
San  Diego  county  was  without  jurisdiction 
to  try  the  defendant,  for  the  reason  that  the 
bigamy,  of  which  he  was  accused,  was  com- 
mitted in  Orange  county.  Defendant  ad- 
vances .a  number  of  arguments  in  support 
of  this  claim,  some  of  which.  It  must  be 
conceded,  are  not  lacldng  in  persuasive 
force.  It  ia  claimed  that  section  777  of  the 
Penal  Code,  as  amended  in  1910  (St  1918, 
p.  81),  repeals  section  785  of  the  same  Code, 
but  to  this  we  cannot  assent  The  material 
portion  of  section  777  as  amended  ia: 

"Every  person  is  liable  to  punishment  by  the 
laws  of  this  state,  for  a  public  offense  commit- 
ted by  him  therein,  •  •  •  and,  except  as 
herein  otherwise  provided,  the  jurisdiction  of 
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— which  Inngnage  Is  followed  with  a  single 
provipo,  which  alone  constituted  the  amend- 
ment to  the  section,  and  referred  to  the  jn- 
rlsdlctlon  of  wards  of  Juvenile  courts,  and 
is  not  germane  to  the  present  discussion. 
The  above-quoted  extract  appeared  verbatim 
in  the  section;  Indeed,  It  alone  compo!:ed 
the  soctlon,  prior  to  its  amendment  In  1019, 
and  it  is  obvious  that  to  have  given  tho 
phrase  "as  herein  otherwise  provided,"  as 
the  section  originally  read,  any  meaning  or 
application  whatever,  It  must  be  held  tliat 
it  had  reference  at  least  to  the  title  and 
chapter  of  which  it  formed  a  part,  and  our 
construction  is  that  the  insertion  of  the 
proviso  touching  wards  of  Juvenile  courts 
In  no  manner  narrowed  or  modified  Its  for- 
mer scope.  The  amendment  merely  added 
another  exception  to  the  general  applica- 
tion of  the  section  and  did  not  repnal  sec- 
tion 785  which  declares  that  "when  the  of- 
fense, either  of  bigamy  or  Incest  is  com- 
mitted in  one  county  and  the  defendant  Is 
apprehended  In  another,  the  Jurisdiction  Is 
In  either  county."  Courts  do  not  favor  re- 
peal by  implication.  People  v.  S.  F.  &  8.  J. 
B.  Co.,  28  Cal.  254.  "The  presumption  Is 
always  against  the  intention  to  repeal  where 
express  terms  are  not  used.  To  Justify  the 
presumption  of  an  Intention  to  repeal  one 
statute  by  another,  either  the  two  statutes 
must  be  irreconcilable,  or  the  latent  to  ef- 
fect a  repeal  must  be  otherwise  clearly  ex- 
pressed." (Cyc.  vol.  36,  1071),  neither  of 
which  conditions  is  present  here. 

[5,  6]  In  our  opinion,  when  the  defendant 
was  served  with  the  warrant  of  arrest,  Is- 
saed  in  this  case  in  San  Diego  county,  where 
he  was  held  as  a  prisoner,  under  the  cir- 
cumstances already  narrated,  he  was  "ap- 
prehended" in  that  county  within  the  mean- 
ing of  section  785  of  the  Penal  Code  Just 
.quoted,  and  was  legally  triable  there,  unless 
the  section,  as  defendant  affirms,  is  uncon- 
stitutional la  that  It  Infringes  the  provisions 
of  section  7  of  article  I  of  the  state  Con- 
stitution, which  declares,  so  far  as  pertinent 
to  this  Inquiry,  that  "the  right  of  trial  by 
Jury  shall  be  secured  to  all,  and  remain 
Inviolate."  The  settled  construction  of  this 
«daase  of  the  Constitution  is  that  it  gives  a 
right  to  a  trial  by  Jury  only  in  cases  where 
the  right'  existed  at  common  law.  In  Oas- 
sldy  V.  Sullivan,  64  Cal.  266,  28  Pac.  234,  this 
court  said  of  this  guarantee: 

"Dnder  the  provisionB  of  other  coDBtitutions 
and  statutes  quite  as  broad  as  the  clause  above 
dted  {Const,  art.  1,  t  7],  it  has  uniformly  been 
held  that  the  right  to  trial  by  jury  was  not  in- 
tended to  be  extended  to  cases  in  which  the 
right  did  not  exist  at  common  law." 

Likewise,  in  Ex  parte  Wong  You  Ting, 
106  Cal.  296,  299,  39  Pac.  627,  referring  to 
the  same  provision  the  court  declares: 


"It  has  l>een  held  to  refer  generally  to  the 
right  of  trial  by  Jury  as  it  existed  at  common 
law  and  at  the  time  the  Constitution  was  adopt- 
ed." 


Again,  in  the  more  recent  case  of  In  re 
Mana,  178  Cal.  213,  214,  172  Pac.  986,  L.  B. 
A.  191SE,  771,  which  Involved  the  constitu- 
tionality of  the  act  of  the  Legislature  au- 
thorizing women  to  sit  as  Jurors,  we  find 
this  language: 

It  seems  "to  be  thoroughly  settled  by  the  un- 
broken line  of  decisions  in  all  the  states 
*  *  *  that  constitutional  provisions  guaran- 
teeing the  right  to  a  trial  by  jury  establisli  the 
right  to  a  trial  by  a  jury  as  Icnown  at  common 
law." 

People  V.  Powell,  87  Cah  348,  25  Pac. 
481,  11  Ia  B.  A.  75,  a  case  relied  upon  by 
appellant,  is  to  the  same  effect  Tlie  latter 
case  also  holds,  which  is  importnnt,  that 
many  of  the  Incidents  of  a  common-law  trial 
by  Jury  are  essential  elements  of  this  right 
and  that  one  of  such  incidents  is  that  "the 
jury  must  also  be  summoned  from  the  vicin- 
age where  the  crime  is  supposed  to  have 
been  committed."  From  what  precedes,  the 
law  applicable  to  this  branch  of  the  case 
may  be  summarized  thus:  That  the  constitu- 
tional guarantee  gives  a  right  to  a  trial 
by  Jury  In  all  criminal  cases  where  the  right 
existed  at  common  law  and  at  the  date  of 
the  adoption  of  the  Constitution,  one  of  the 
incidents  of  which  right  Is  the  place  of  triaL 

In  Barber  ▼.  State,  60  Md.  161,  166,  it  is 
said: 

"Bigamy  was  not  a  felony  at  the  common 
law;  indeed,  according  to  that  law,  it  was  not 
a  crime  of  which  the  ordinary  common-law  tri- 
bunals toolc  cognizance  at  all.  It  was  originally 
considered  as  of  ecclesiastical  cognizance  exdu- 
sively."    7  Corpus  Juris,  p.  1185. 

Thlq  statement  doubtless  refers  t6  the 
common  law  in  the  sense  that  it  includes 
certain  principles,  usages,  and  rules  of  ac- 
tion which  do  not  rest  (»  written  law,  as 
contradistinguished  from  certain  written  or 
statutory  laws,  which  also  form  part  of  the 
common  law  of  England.  12  Corpus  Juris, 
p.  176. 

In  1604,  during  the  reign  of  James  I,  big- 
amy was  made  a  crime  cognizable  in  com- 
mon-law courts  of  England  by  a  statute, 
which  In  part  provided: 

"If  any  person  or  persons  within  his  maj- 
esty's dominions  of  England  and  Wales,  being 
married,  or  which  hereafter  shall  marry,  do 
at  any  time  after  the  end  of  the  session  of  this 
present  parliament  marry  any  person  or  per- 
sons, the  former  husband  or  wife  being  alive; 
that  then  every  such  offense  shall  be  felony, 
and  the  person  or  persons  so  offending  shall 
suffer  death  as  in  cases  of  felony;  and  the  par- 
ty and  parties  so  offending  shall  receive  such 
and  the  like  proceeding,  trial  and  execution  In 
such  county  where  such  person  or  persons 
shall  be  apprehended,  as  if  the  offense  had  been 
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committed  In  neb  eormty  where  rach  person  or 
persona  shall  be  taken  or  apprehended."  1 
Jac.  I,  e.  XI,  7  Stat,  at  lArse,  39  Elis.  12  Car. 
n,  p.  88. 

It  was  this  statute  that  first  made  big- 
amy a  felony  and  hence  triable  by  a  Jnry 
In  a  conunon-Iaw  court  In  England.  The 
portion  thereof  permitting  a  trial  in  the 
connty  In  which  the  defendant  was  appre- 
hended was  re-enacted  In  England  In  1828 
In  these  words: 

"Any  ench  offence  may  be  dealt  with,  en- 
qoired  of,  tried,  determined,  and  punished  in  the 
connty  where  the  offender  shall  be  apprehended 
or  be  in  custody,  as  if  the  offence  had  been  ac- 
tually committed  in  that  county."  9  Geo.  lY, 
c.  81,  I  22,  68  Stat  at  Large,  106. 

Substantially  the  same  provision  was.  In 
1801,  Incorporated  In  "An  Act  to  consolidate 
and  amend  the  Statute  Law  of  England  and 
Ireland  relating  to  Offmsee  against  die 
Person,"  as  follows: 

"Any  snch  Offense  [bigamy]  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  pun- 
ished In  any  County  or  Place  in  England  or  Ire- 
land where  the  Offender  shall  be  apprehended 
or  be  in  Custody,  in  the  same  Manner  in  all  re- 
spects as  if  the  Offence  had  been  actually  com- 
mitted in  that  Connty  or  Place."  24  &  25  Vict 
&  UN^  i  67,  101  Stat  at  Large  426,  43& 

We  have  thus  traced  In  detail  the  evoln- 
tloD  of  the  law  relating  to  the  trial  by  a 
Jury  at  common  law  of  the  charge  at  big- 
amy, for  the  pnrpose  of  showing  that,  when 
first  made  a  felony,  cognizable  by  such  tri- 
bunals, and  continuously  thereafter  down 
to  the  time  of  the  adoption  of  our  Consti- 
tution of  1849,  from  which  section  7  of  arti- 
cle 1  of  our  present  Constitution  was  taken 
(Const.  1849,  art.  1  |  3),  the  statutes  of 
England  conferring  sa<A  Jurisdiction  provid- 
ed that  one  of  its  incidents  should  be,  and 
was,  that  one  accused  of  bigamy  could  be 
tried  In  the  county  wherein  he  was  appre- 
hended, though  the  act  of  bigamy  was  com- 
mitted In  another  coanty.  These  statutes, 
in  effect,  declared  that  the  accused  could 
be  tried  by  a  Jury  from  the  vieinag©  either 
of  the  place  where  it  Is  charged  the  crime 
was  committed  or  of  the  place  where  he  was 
apprehended.  So  far  as  our  research  has 
disclosed,  the  cfanmon  law  has  nev&e  de- 
clared that  a  person  accused  of  bigamy  could 
only  be  tried  by  a  Jury  selected  from  the 
vldnage  of  the  place  where  the  crime  was 
alleged  to  have  been  committed.  It  la  ob- 
vious that  the  provisions  of  section  785  of 
the  Penal  Code,  providing  for  the  trial  of 
a  person  dtarged  with  bigamy  In  the  county 
where  he  is  apprehended,  are  the  counter- 
part of  the  English  statutes  herein  referred 
to.  As  Indicating  that  our  law  may  hare 
been  modeled  upon  that  of  England,  It  may 
be  stated  that  at  the  session  of  the  state 
Legislature  oC  this  state,  held  in  1851,  a 


statute  was  enacted  providing  that,  wben 
the  offense  of  bigamy  'Is  committed  In  cne 
county  and  the  defendant  is  appreOiended 
in  another,  the  Jurisdiction  shall  be  In  ei- 
ther county,"  and  such  has  been  the  law 
of  California  for  more  than  70  years  past 
State.  1851,  p.  222,  5  91 ;  Compiled  Laws  of 
Cal.  1850-53,  p.  435.  From  what  precedes 
it  follows  that  section  785  of  the  Penal  Code, 
in  so  far  as  It  provides  that  when  the  of- 
fense of  bigamy  is  committed  In  one  county 
and  the  defendant  Is  apprehended  In  another 
the  defendant  may  be  tried  In  either  coun- 
ty, is  in  accord  with  the  common  law,  does 
not  transgress  said  section  7  of  the  "Deo- 
larntioTi  of  Rights,"  and  la  const! tutlonaL 

The  foregoing  views  do  not  conflict  with 
those  expressed  In  People  v.  Powell,  supra ; 
ui)on  the  contrary,  they  are  In  entire  har- 
mony with  them.  In  that  case  the  defendant 
was,  by  Information  filed  In  the  county  of 
San  Mateo,  charged  with  murder  allegecl 
to  have  been  ccNcamittcd  In  that  county.  He 
was  twice  tried  in  said  county,  each  trial 
resulting  In  a  disagreement  Without  at- 
tempting to  secare  a  third  Jury  In  said 
county,  the  district  attorney  applied  for  a 
removal  of  the  case  to  the  city  and  county 
of  San  Francisco,  under  section  1033  of 
the  Penal  Code  as  It  existed  prior  to  its 
amendment  In  1905  (St  &  Amends.  1905,  p. 
605),  and  which  provided  for  a  removal  up- 
on the  application  of  the  district  attorney, 
which  application  was  granted.  The  trial 
In  the  city  and  county  of  San  EYanclsco  re- 
sulted In  a  verdict  of  manslaughter,  and 
Judgment  was  pronounced  accordingly.  The 
defmdant  appealed  from  this  Judgment  and 
from  the  order  denying  his  motion  for  a 
new  trial,  whldi  resulted  In  a  reversal,  up- 
on the  ground  that  murder  was  a  common- 
law  crime,  one  of  the  incidents  of  which  was 
that  the  party  charged  therewith  must  be 
tried  by  a  Jury  selected  from  the  vldnage 
or  county  In  which  the  alleged  murder  was 
committed,  and.  Inasmuch  as  section  1033 
of  the  P«ial  Code  (as  it  then  stood).  If  ra- 
foTced,  deprived  him  of  snch  right  It  was 
In  Oiat  respect  unconstitutional.  In  other 
words,  the  case  turned  upon  the  point  that 
at  common  law  a  person  accused  of  the 
crime  of  murder  must  be  tried  by  a  Jury 
drawn  from  the  connty  In  which  the  deed 
was  committed;  that  our  Constitution  guar- 
anteed to  him  precisely  the  same  right ;  and 
that  It  was  beyond  the  power  of  the  Legisla- 
ture to  abridge  It  But,  as  we  have  said, 
and  therein  lies  the  difference  between  that 
case  and  this,  at  common  law  among  the 
Incidents  of  a  trial  for  bigamy  was  that  the 
accused  could  be  tried  either  In  the  county 
in  which  bigamy  was  committed  or  In  the 
county  in  which  he  was  apprehended. 

From  what  precedes.  It  follows  that  the 
rulings  of  the  court  upon  the  defendant's  of- 
fers of  proof,  since  they  embodied  evidence 
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whldi  were  Immaterial,  were  correct,  and 
that  the  Judgment  and  order  denying  appel- 
lant's motion  for  new  trial  must  be  and  ther 
are  affirmed. 

We  concur:    SHAW,  O.  J.;  LAWLOE,  J.; 
WIUBUR,  J.;  SLOANS,  J.;  WASTE,  J. 


(188  Cal.  307) 

LOS  ANGELES  GAS  &  ELECTRIC  CORPO- 
RATION V.  CITY  OF  LOS  ANGELES 
et  al.     (L.  A.  5532.) 

(Sopreme  Court  of  California.    Feb.  26, 1922.) 

1.  Munlolpal  corporations  «=>244(l)— Mere 
terminology  of  oontract  not  controlling  over 
real  nature  of  transaction  prohibited  by  char- 
ter. 

If  the  terminology  in  a  contract  between  a 
dty  and  a  power  company  was  adopted  as  a 
mere  subterfuge  to  conceal  the  real  nature  of 
the  transaction,  and  if  the  actual  transaction  is 
one  prohibited  by  the  city  charter,  the  mere 
terminology  should  not  be  controlling. 

2.  Monloipal  corporations  (S=>244(l)— Contraot 
between  dty  and  power  companies  held  not 
"sale  at  wholesale  of  electric  power"  by  city 
contrary  to  charter. 

The  city  of  Los  Angeles  did  not  violate  Los 
Angeles  City  Charter,  g  2,  snbd.  41,  and  sec- 
tion 191,  prohibiting  sale  of  electricity  at 
wholesale,  by  entering  into  a  contract  with  pow- 
er companies  looking  to  a  purchase  of  their 
distributing  systems,  though  the  power  com- 
panies distributed  the  electricity  of  the  dty 
and  collected  therefor  and  retained  a  certain 
percentage  of  the  value  of  its  system  as  com- 
pensation, pending  a  rote  on  a  bond  issue  to 
be  used  in  the  purchase  of  the  properties;  the 
surplus  going  to  the  dty. 

8.  Municipal  oorporatlops  <$=3244(l)— Contraot 
not  Invalid  by  reason  of  conduct  of  offlelals 
In  executing  It. 
Valid  agreements  between  a  dty  and  pow- 
er (K>mpanies  will  not  be  held  invalid  because 
conduct  of  city  offidals  in  executing  them  vio- 
lates provisions  of  the  dty  charter  and  the  con- 
tract 

4.  Munlolpal    corporations    €=>870 — Constitu- 
tional provision  as  to  lending  credit  Inappli- 
cable to  Loe  Angeles. 
Const  art.  4,  {  31,  prohibiting  the  Le^la- 
ture  from  giving  or  lending  its  credit,  or  author- 
ising the   giving   or  lending  of  credit  of  the 
state,  or  of  any  county,  dty,  township,  or  other 
political  corporation  or  subdivision,  has  no  ap- 
plication to  the  dty  of  Los  Angeles  in  respect  to 
munidpal  affairs,  the  dty  having  a  freeholders' 
dtarter,  directly  provided  for  by  article  11,  |  6. 

8.  Mnnlolpai  corporations  9=»66— Sale  of  elec- 
trical energy  municipal  affair. 
The  sale  and  distribution  of  electrical  ener- 
gy manufactured  by  a  city  is  a  munidpal  affair, 
and  one  over  which  the  Legislature  of  the  state 
has  no  control. 
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6.  Municipal  corporations  «=3873— Contract  of 
oity  with  power  company  held  not  a  "lending 
of  credit"  witltin  constitutional  prahlbitlon. 

A  contract  of  the  dty  of  Los  Angeles, 
whereby  it  had  power  companies  distribute 
electric  energy  manufactured  by  it  pending  an 
electien  to  vote  on  the  issuance  of  bonds  to 
purchase  the  distributing  systems  of  the  power 
companies,  the  power  companies  to  deduct 
from  sums  collected  expenses  of  distribution 
and  a  certnin  percentage  of  the  value  of  its 
properties,  the  dty  taking  the  surplus,  did  not 
violate  Const,  art.  4,  g  31,  prohibiting  the  lend- 
ing of  credit  assuming  that  such  constitutional 
provision  applies;  the  arrangement  not  con- 
stituting a  partnership  between  the  power  com- 
panies and  the  city,  and  the  mingling  of  cap- 
ital being  merely  inddental  to  the  purdiase  and 
sale  of  the  distributing  systems. 

7.  Electricity  is=>l  I— "Surplus  power"  which 
city  could  sell  at  wholesale. 

Electrical  energy,  manufactured  by  the  city 
of  Los  Angeles  and  sold  within  the  dty  by  pow- 
er companies,  was  not  "surplus  power"  which 
could  be.  sold  at  wholesale  by  the  dty  under  Los 
Angeles  City  Charter,  {  2,  subd.  41,  and  sec- 
tion 191;  the  purpose  of  the  proviso  being  to 
permit  sale  to  outside  consumers  when  the  pow- 
er was  not  wanted  within  the  city. 

8.  Municipal  corporations  «=>236  —  Contract 
oonoerning  furnishing  of  eleotrlc  power  held 
not  within  charter  provision  requiring  letting 
to  lowest  bidder. 

A  contract  between  Los  Angeles  and  power 
companies  looking  to  ths  purchase  of  the  plants, 
whereby  the  dty  for  a  certain  time  was  to  pur- 
chase certain  amount  of  power  from  the  com- 
panies, who  were  in  turn  required  to  account 
for  the  income  to  the  dty  pending  the  taking 
over  of  their  plants,  held  not  one  required  to  be 
let  only  after  advertisement  and  to  the  lowest 
bidder,  as  the  power  to  be  supplied  by  the  com- 
panies could  not  be  obtained  elsewhere,  and 
was  furnished  by  public  service  corporations  for 
distribution  to  customers  already  entitled  to 
that  service,  under  Los  Angeles  City  Charter, 
i  207a. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angelea 
County ;  John  W.  Shenk,  Judge. 

Action  by  tbe  Los  Angeles  Gas  &  Electric 
Corporation  against  the  City  of  Los  Angeles 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Paul  Overton,  S.  W.  Guthrie,  Herbert  J. 
Uoudge,  and  H.  C.  Beach,  and  J.  H.  Powell, 
all  of  Los  Angelesy'for  appellant  - 

Albert  Lee  Stephens,  Wm.  B.  Hlmrod, 
Lewis  E.  Whitehead,  W.  B.  Mathews,  Boy  V. 
Reppy.  Gibson,  Dunn  &  Crutcher,  and  H.  H. 
Trowbridge,  A.  B.  Morphy,  and  Harry  J. 
Bauer,  all  of  Los  Angeles,  for  respondents. 

WILBUR,  J.  This  action  is  brought  by 
the  plaintiff  as  a  taxpayer  of  the  dty  of 
Los  Angeles  to  enjoin  the  carrying  out  of  a 
certain  contract  entered  into  by  the  dty  of 
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i«s  Angeles  with  the  Southern  California 
Edison  Company  and  with  tlie  Pacific  Light 
&  Power  Corporation  tor  the  distribution  of 
the  electric  energy  developed  by  the  power 
plants  owned  by  tlie  city.  The  city  of  Los 
Angeles  has  developed  hydroelectric  power  in 
bringing  water  from  the  Owens  river  Ito  the 
city  of  Los  Angeles;  37,500  horse  power  is 
developed  in  San  Franclsquito  canyon.  The 
city  is  empowered  by  its  charter  to  develop 
and  sell  electrical  power.  The  question  in- 
volved in  this  case  is  whether  the  city  has 
violated  a  provision  of  the  charter  herein- 
after quoted  wtilch  prohibits  the  sale  by  the 
city  of  its  electric  energy  at  wholesale  un- 
less authorized  so  to  do  by  a  two-thirds  vote 
of  the  electors  of  the  city.  The  question, 
then,  Is  whether  or  not  the  contract  In  ques- 
tion makes  a  sale  of  electric  power  by  the 
dty  within  the  prohibition  of  the  charter. 
It  appears  that  the  city  has  a  distributing 
system  which  uses  less  than  10  per  cent,  of 
the  power  developed  at  the  San  Franclsquito 
plant  Until  a  distributing  system  can  be 
constructed  or  purchased  for  the  distribution 
of  the  balance  of  such  electric  energy  to 
consumers  90  per  cent,  of  the  hydroelectric 
power  which  would  otherwise  be  developed 
at  this  plant  must  go  to  waste  and  become 
a  total  loss  to  the  city  unless  it  can  be 
sold  to  or  distributed  by  those  having  ade- 
quate distributing  systems.  In  view  of  this 
situation  the  city  of  Los  Angeles  was  con- 
fronted with  the  problem  of  either  acquiring 
existing  distributing  systems  in  the  city  of 
Los  Angeles  or  of  constructing  a  sufficient 
distributing  system  of  its  own.  The  city  of- 
ficials of  the  city  adopted  the  plan  of  pur- 
chasing the  existing  distributing  plants  of 
the  Pacific  Light  ft  Power  Corporation  and 
the  Southern  California  l::aison  Company. 
In  order  to  consummate  this  purchase  it  was 
essential  for  the  city  to  issue  bonds  and  to 
secure  the  necessary  consent  of  two-thirds  of 
its  electors  expressed  at  an  election  to  such 
tiond  issue.  An  election  was  agreed  to  be 
called  June  7,  1817.  Pending  the  holding 
of  such  an  election  the  contract  under  at- 
tack in  this  action  was  executed  between  the 
city  and  the  companies  having  such  distribut- 
ing plants.  By  this  contract  the  city  pro- 
posed to  enter  into  an  agreement  to  purchase 
the  distributing  plants  of  these  two  corpora- 
tions at  a  price  fixed  in  the  proposed  agree- 
ment and  under  conditions  therein  specitlcal- 
ly  set  forth,  subject,  however,  to  the  ap- 
proval of  the  voters  voting  at  the  bond  elec- 
tion thereafter  to  be  held. 

The  contract  covered  the  period  from  May 
1,  1D17,  to  July  1,  1917,  subject  to  extension 
at  the  option  of  the  city  to  July  2,  1919,  and 
subject  to  termination  during  that  period  at 
the  option  of  the  city  upon  three  months' 
notice,  and  provided  that  the  contract  should 
terminate  upon  the  purchase  and  transfer 
of  the  distribution  system  to  the  city  under 
the  agreement  therefor,  a  copy  of  which  pro- 


posed agreement  of  purchase  was  attached 
to  and  made  a  part  of  the  contract  In  this 
proposed  contract  of  purchase  the  price  to  be 
paid  for  the  distributing  system  within  the 
city  of  Los  Angeles  was  fixed  at  $8,270,000, 
plus  such  sum  as  the  railroad  comuiission 
should  fix  as  the  value  of  the  distributing 
system  in  the  Westgate  annexation  district, 
as  such  system  existed  on  January  1,  1917, 
plus  moneys  expended  for  extensions  aud 
betterments  of  such  systems  after  January  1, 
1917,  until  the  transfer  to  the  city,  plus  $1,- 
145,000  severance  damage,  less  $21,<!00  to  be 
deducted  annually  therefrom  under  the  oper- 
ating contract  all  pa}-able  on  or  before  July 
1,  1919.  Said  amounts  to  be  paid  only  from 
the  proceeds  of  bonds  authorized  by  tlie  vot- 
ers for  such  purpose,  the  city  to  agree  in  the 
proposed  agreement  to  purchase  from  the 
companies  all  electricity  required  in  excess 
of  the  supply  produced  by  the  city  from 
its  generating  plants,  and  not  less  than  25,- 
000  horse  power. 

Pending  the  consummation  of  the  contem- 
plated purchase  of  the  distributhig  system 
it  was  agreed  that  the  system  should  be  used 
to  distribute  power  generated  by  the  city  and 
by  the  companies  to  the  customers  of  the  com- 
panies in  the  city.  By  this  arrangement  the 
corporations  agreed  to  distribute  the  elec- 
trical energy  of  the  city  to  the  consumers 
then  served  by  those  corporations  within  the 
city  limits.  The  companies  also  agreed  to 
collect  from  the  consumers  for  such  service. 
The  funds  derived  from  the  sale  of  such 
electrical  energy  to  the  consumers  were  to  be 
applied  by  the  companies  in  the  manner 
specifically  agreed  on  in  the  contracts.  SutU- 
cient  of  the  returns  from  the  sale  of  elec- 
trical energy  were  to  be  retained  by  the 
corporations  to  pay  8  per  cent,  upon  the 
purchase  price  of  the  plants  as  fixed  in  the 
agreement  of  purchase  and  sale  and  upon 
the  severance  damage  allowed  in  connection 
with  the  sale;  a  damage  fixed,  no  doubt, 
in  the  light  of  the  principle  of  eminent  do- 
main by  which  severance  damage,  if  any,  la 
allowed  in  the  event  of  coudemuution ; 
!i3*/ioo  per  cent  upon  these  values  was  to 
be  paid  into  a  trust  fund  to  be  applied  to 
repairs  and  improvements  necessary  to  main- 
tain the  plants  and  make  necessary  exten- 
sions, and  the  balance  thereof  to  be  disposed 
of  in  connection  with  the  sale  in  accordance 
with  the  agreement  of  the  parties  by  which 
in  case  of  a  sale  it  was  planned  to  make 
the  city  whole  on  its  purchase,  either  by  the 
replacements  and  extensions  made  from  time 
to  time,  or  by  the  payment  to  it  from  this 
fund  of  the  estimated  depreciation.  Other 
provisions  In  the  contract  with  reference  to 
the  operation  of  the  power  lines  during  the 
period  in  which  the  title  remained  in  the 
vendor  need  not  t>e  specificaiiy  stated  except 
to  state  that  the  general  management  of 
these  distributing  systems  was  to  be  in  the 
companies  subject  to  the  control  of  a  board 
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of  four  i>ersoii8,  two  to  be  chosen  bj  the  city 
and  two  by  the  companies,  and,  in. the  event 
of  a  dlBagreeuient,  a  fifth  to  be  selected  as 
referee.  One  of  the  most  important  features 
of  the  plan  was  the  agreement  that  the  city 
should  purchase  from  the  corporations,  both 
before  and  after  the  sale,  about  25,000  horse 
power  of  electrical  energy,  the  amount  and 
price  of  which  Is  minutely  specllled  in  the 
agreement 

[t]  The  entire  scheme  covered  by  the  con- 
tract is  one  for  the  distribution  of  62,500 
horse  power  of  electrical  energy  to  customers 
mostly  within  the  city  of  Los  Angeles,  25,000 
of  It  to  be  supplied  by  the  companies  and 
37,500  by  the  city.  The  contract  spedficaily 
provides  that  the  city  Is  to  purchase  the 
25,000  horse  power  from  the  electrical  and 
power  companies,  and  that  the  power  lines 
of  the  companies  are  to  be  used  for  the  dis- 
tribution of  the  electrical  energy  of  the  dty. 
Of  course  it  must  be  conceded  that,  if  this 
terminology  was  adopted  as  a  mere  subter- 
fuge, to  conceal  the  real  nature  of  the  trans- 
action, and  If  the  actual  transaction  Is  one 
prohibited  by  the  charter,  the  mere  termi- 
nology used  by  the  parties  should  not  be  con- 
trolling. It  is,  however,  significant  that  the 
agreement,  as  expressed  by  the  parties  there- 
to, is  one  by  which  the  city  is  to  purchase 
the  distributing  system  of  the  corporations, 
and  In  addition  thereto  to  purchase  25,000 
horse  power  of  electrical  energy  from  the 
corporations,  and  not  one  for  the  sale  of 
power  by  the  city  to  the  companies. 

There  is  no  agreement  whatever  on  the 
part  of  the  dty  to  sell  electrical  energy  to 
the  companies,  unless  it  be  determined  that, 
notwithstanding  the  ostensible  nature  and 
character  of  the  transaction,  the  actual 
agreement  was  to  sell  electrical  energy  at 
wholesale.  The  charter  provision  relied  up- 
on by  the  plaintiff  in  tills  action,  subdivi- 
sion 41  of  section  2,  is  as  follows: 

"  •  •  •  And  no  electric  power  now  or  here- 
after owned  or  controlled  by  the  city  (hall  ever 
be  sold,  transferred,  leased  or  disposed  of  to 
any  person  or  corporation  for  resale,  rental, 
disposal  or  distribution  to  consumers,  or  other 
persons,  without  the  assent  of  two-thirds  of  the 
qualified  voters  of  said  city  given  as  aforesaid; 
provided,  that  nothing  in  this  subdivision  con- 
tained shall  be  construed  to  prevent  the  ordi- 
nary sale  and  distribution  by  the  city  of  electric 
power,  belonging  to  the  dty,  to  the  inhab- 
itants thereof,  or  persons  doing  business  there- 
in, for  their  own  use,  or  to  prevent  the 'distribu- 
tion or  sapplying,  by  the  city,  of  surplus  electric 
power  not  required  by  the  city  for  distribution 
to  coosnmers  within  its  limits,  to  consumers 
eatside  of  the  limits  of  the  city,  for  their  own 
use,  or  to  other  municipal  corporations  for  mo- 
njcipal  oae,  or  for  resale  and  disposal  by  such 
monicipal  corporations  to  consumers  within 
such  monidpalities,  respectively." 

Substantially  the  same  provision  la  also 
found  in  section  191. 
[2]   It  is  evident  that  the  purpose  of  this 
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charter  amendment  Is  to  require  the  city  to 
acquire  by  purchase  or  construction  of  a  dis- 
tributing system  adequate  to  serve  the  citi- 
zens of  the  city  of  Los  Angeles  with  the  elec- 
trical energy  which  It  owns,  rather  than  for 
the  city  to  sell  its  power  to  others  to  retail 
to  consumers.  It  would  be  disastrous  if  this 
provision  should  be  construed  so  that,  during 
the  period  necessary  for  the  construction  or 
acquisition  of  a  distributing  system,  the 
enormously  valuable  power  rights  of  the  dty 
should  be  almost  wholly  wasted.  It  is  stated 
in  the  briefs  that  the  amount  of  revenue  to 
be  derived  by  the  dty  during  the  pendency 
of  this  contract,  that  Is,  up  to  the  first  of 
July,  1919,  would  be  in  excess  of  1(1,000,000, 
and  the  actual  returns  received  by  the  dty 
are  in  excess  of  $2,00i0  per  day. 

Upon  the  argument  upon  rehearing  it  was 
stated  that  the  returns  from  this  contract 
already  paid  over  to  the  city  to  August  31, 
1821,  amounted  to  $3,824,899,  of  which 
amount  $1440,755  had  been  paid  for  the  first 
8  months  of  1921.  It  Is  evident  that  these 
general  restrictions  of  the  charter  were  not 
adopted  with  a  view  to  providing  for  the 
hiatus  between  the  acquisition  of  power  gen- 
erating and  power  distributing  systems  by 
the  dty,  but  rather  to  the  management  of 
both  when  acquired,  and  to  compel  the  ac- 
quisition of  both. 

Was  the  arrangement  between  the  dty  and 
the  companies  a  "sale"  of  electrical  energy 
by  the  dty  to  the  companies  prohibited  by 
the  charter?  The  scheme  adopted  by  the  city 
authorities  for  the  distribution  of  this  pow- 
er, by  which  It  Is  served  directly  to  the  con- 
sumers within  the  dty  limits,  and  by  which 
the  amount  paid  by  the  consumers  goes  di- 
rectly to  the  city  or  Inures  to  Its  benefit  In 
the  extension  and  maintenance  of  an  electri- 
cal distributing  system  to  be  purchased  by 
the  city,  is  certainly  not  a  violation  of  the 
spirit  of  the  charter,  which  commits  the  dty 
to  the  scheme  of  retail  distribution  as  dis- 
tinguished from  a  wholesale  distribution  of 
Its  power,  but  Is  In  accord  with  such  pur- 
pose. If  the  system  adopted  Is  not  a  viola- 
tion of  the  spirit  of  the  charter,  the  question 
remains  whether  or  not  it  is  a  violation  of 
the  letter  thereof.  It  is  not  a  violation  of  the 
letter  of  the  charter,  for  the  reason  that. 
Instead  of  being  a  sale  by  the  dty  at  whole- 
sale of  Its  electrical  energy,  it  is,  on  the  con- 
trary, an  arrangement  by  which  the  dty  not 
only  serves  Its  own  electrical  energy  directly 
to  the  consumers,  constituting  the  distribut- 
ing corporations  its  agents  for  that  purpose, 
and  for  the  collection  and  disbursement  of 
those  returns  in  accordance  with  an  agree- 
ment for  the  purchase  and  sale  of  the  plant, 
but  also  one  by  which  the  dty  agrees  to  pur- 
chase from  the  vendors,  not  only  during  the 
period  In  which  the  distributing  systems  re- 
main in  thdr  possession  before  purchase,  but 
subsequent  to  the  final  consiuuoiatlon  of  such 
purchase,  electrical  energy  amounting  to  26,- 
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000  horse  power.  Instead  of  an  agreemoit  od 
the  part  of  the  dty  to  sell  electricity,  it  is  an 
agreement  to  bay  electricity.  It  is  true  that 
the  scheme  proposed  results  in  the  defendant 
companies  actually  collecting  from  the  con- 
sumers the  price  of  electrical  energy  fur- 
nished to  them;  that  it  also  provides  for  the 
retention  by  the  companies  of  sufficient  of 
the  amounts  so  collected  as  would  give  to 
them  8  per  cent,  income  upon  the  value  of 
their  property  used  in  the  distribution  of  the 
electric  energy.  Speaking  in  terms  of  sub- 
stance rather  than  in  detail,  the  agreements 
referred  to  are  more  in  the  nature  of  an 
agreement  regulating  the  use  and  possession 
of  property  for  the  buyer  and  seller  pending 
the  consummation  of  the  sale   thereof. 

The  trial  court  denied  the  injunction 
sought,  and  plaintiff  appeals. 

[3]  The  appellant  argues  that  the  actual 
transaction  between  the  city  and  the  com- 
panies was  a  sale,  whatever  the  contract  on 
Its  face  may  be;  that  it  was  considered  and 
treated  by  the  parties  as  a  sale  of  power  by 
the  dty  to  these  companies  for  whlcb  they 
paid  the  city  at  the  rates  fixed  in  the  con- 
tract for  the  sale  of  the  power  by  the  com- 
panies; and  that  the  actual  returns  made 
to  the  dty  are  so  nearly  in  accord  with  sudti 
supposition  as  to  Justify  the  conclusion  that 
the  parties  intended  the  language  of  the 
contract  as  a  mere  subterfuge  to  conceal  the 
real  intent  of  the  dty  officials  entering  into 
the  agreement.  In  other  words,  that  the 
schedule  of  prices  for  electricity  stated  in  the 
contract  Is  really  Intended  to  be  for  exactly 
the  opposite  purpose  than  what  the  contract 
states  it  to  be,  namely,  as  sale  by  the  city  in- 
stead of  a  sale  to  the  city.  Neither  the  city 
nor  the  companies  are  bound  by  such  an  un- 
derstanding or  intention,  if  inconsistent  with 
the  terms  of  the  written  contract.  If  the 
agreements  between  the  dty  and  the  com- 
panies are  valid  agreements,  and  in  accord- 
ance witli  the  charter,  they  will  not  be  held 
to  be  invalid  because,  the  conduct  of  the  city 
officials  In  executing  them  violates  both  the 
charter  and  the  contract  While  the  actual 
payments  made  during  the  month  of  May 
by  the  companies  to  the  city  average  about 
$2,000  per  day,  a  total  of  $62,913,  such  pay- 
ments are  not  a  contract  price  for  5,844,520 
kilowatt  hours  turuished  by  the  dty.  The 
circumstances  that  the  ratio  between  the 
total  amount  already  paid  to  the  city  and  the 
amount  of  the  power  so  far  furnished  by 
the  dty  gives  a  price  per  kilowatt  hour  to 
the  city  approximating  the  rate  fixed  in  the 
contract  for  power  furnished  by  the  com- 
panies is  not  material.  The  litigation  was 
begun  the  day  the  contract  went  into  effect. 
Under  the  terms  of  the  contract  payments 
were  to  be  made  daily  by  the  companies  to 
the  city  and  such  payments  would  necessarily 
be  an  approximation  of  the  amounts  due  un- 
der the  contract  The  contract  provides  for 
the  adjustment  of  payments  in  accordance 


with  the  terms  of  the  contract  monthly.  The 
contract  provision  with  reference  to  the  pay- 
ments is  as  follows: 

The  companies  shall  collect  from  consumers 
all  money  for  electric  energy  supplied  to  con- 
sumers, and  shall  pay  or  cause  to  be  paid  to 
the  city  daily  as  collected  all  sums  collected 
on  account  of  electric  energy  famished  after 
the  execution  of  this  agreement  under  and  by 
means  of  said  distributing  systems.  less  such 
percentage  of  such  sums  as  is  to  be  retained 
and  received  by  the  companies  under  provisions 
of  paragraph  H  of  this  agreement.  The  amoant 
of  such  dednctioDS  from  daily  collections  shall 
be  determined  by  the  parties  hereto  as  accu- 
rately as  may  be  practicable  subject  to  more 
complete  and  final  adjustment  settlement  and 
payment  to  the  party  to  whom  such  payments 
may  be  due,  on  or  before  the  tenth  day  of  each 
calendar  montii,  covering  all  collections  during 
the  preceding  month." 

Until  such  settlement  It  will  not  be  known 
exactly  what  amount  of  the  returns  from  the 
sale  of  power  to  the  consumers  will  be  paid 
to  the  dty. 

In  this  connection  it  should  be  observed 
that  the  appellant  claims  that  the  dty,  un- 
der this  agreement,  might  get  nothing  for  its 
power,  a  contention  hardly  consistent  with 
the  claim  that  the  contract  provides  for  a 
sale  of  37,000  horse  power  at  a  fixed  price. 
This  argument  is  made  in  connection  with 
the  contention  that  section  31  of  artlde  4 
of  the  Constitution  is  violated,  in  that  the 
city  has  made  a  gift  of  its  property  or  has 
extended  its  credit  in  violation  of  the  pro- 
visions of  the  Constitution.  Appellanfq 
statement  is  as  follows: 

"But  more  than  this.  Nowhere  in  this  agree- 
ment are  the  companies  obligated  to  pay  the 
city  one  cent  for  the  city's  power  'merged  into' 
the  distributing  systems  of  the  companies.  'Oh, 
yes,'  say  these  self-same  public  officials,  "we 
get  what  is  left  after  the  companies  receive  the 
various  spedfied  items.'  But  what  if  the  an- 
swer should  be  like  the  reply  of  the  little  boy 
when  asked  for  the  core  of  his  apple— 'there 
ain't  going  to  be  any  core.'  There  is  no  obliga- 
tion on  the  companies  to  have  anytliing  left. 
They  conduct  the  business  as  they  see  fit;  they 
take  their  share  of  the  partnership  first  and 
the  devil  take  the  hindmost  A  more  flagrant 
violation  of  the  constitutional  provision  can 
hardly  be  imagined.  That  such  things  could  be 
demonstrates  the  necessity  and  reason  for  the 
rule." 

It  would  seem  that  the  determination  aa 
to  whether  or  not  the  so-called  operating 
agreement  is  in  effect  a  sale  of  electrical 
energy  at  wholesale  to  the  contracting  com- 
panies, or  Is  a  method  of  distributing  the 
power  of  the  dty  to  its  consumers,  would 
turn  In  part  upon  the  question  as  to  wheth^ 
or  not  the  return  to  the  city  would  be  rega- 
lated  solely  with  reference  to  the  quantity  of 
power  furnished  by  the  dty.  If  the  con- 
tract was  so  arranged  that  the  dty  would 
at  all  times  receive  a  definite  amount  for  the 
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power  furnished,  regardless  of  fhe  IiaEards 
of  the  business  or  tbe  expenses  of  dlstribu- 
tion,  then  it  might  be  argued  with  some 
force  that  it  was  a  sale  within  the  meaning 
of  the  diarter  prohibiting  such  a  transaction. 
Od  the  other  hand,  as  the  arrangement  is 
sach  that  the  city  merely  pays  for  the  use  of 
a  distributing  system  an  amount  fixed  by  tbe 
contract,  and  receives  all  tbe  money  paid 
by  tbe  retail  consumers  except  amounts  so 
paid  to  the  contracting  companies  for  the  use 
of  their  system,  It  would  seem  clear  that 
the  transaction  is  not  a  sale  of  power  by  tbe 
city  to  tbe  companies.  Furthermore,  as  the 
contract  is  so  adjusted  that  an  increase  of 
rates  paid  by  the  consumers  would  not  inure 
to  the  benefit  of  the  distributing  companies, 
Irat  to  the  benefit  of  tbe  city,  it  would  seem 
clear  that  there  bad  not  been  a  sale  or  trans- 
fer of  electrical  energy  to  the  companies  as 
contemplated  by  the  charter,  tinder  the  con- 
tract in  question,  if  the  rates  to  the  retail 
poDsumer  are  doubled  the  city  would  reap 
the  »itlre  benefit  of  the  Increase.  Whereas, 
if  the  city  distributes  at  a  fixed  wholesale 
rate,  and  tbe  retail  price  is  increased,  the 
benefit  of  such  Increase  would  go  to  the 
letnller,  and  not  to  the  wholesaler.  Tbe 
coatract  seems  to  be  a  reasonaUe  arrange- 
ment, honestly  made,  to  bridge  over  a  neces- 
nry  period  during  which  tbe  dty  is  seei^ing 
to  acquire  these  distributing  systems,  so  as 
to  comply  with  the  charter  in  its  sale  of  pow- 
er, and  it  Is  not  so  framed  as  to  violate 
either  the  letter  or  the  spirit  of  the  charter. 

It  Is  contended  by  tbe  appellant  that,  it 
the  contract  in  question  be  construed  as  a 
lease,  it  is  iuTalid,  and  in  violation  .of  sec- 
tion 51a  of  the  Public  Utilities  Act  (St.  1910, 
p.  149),  without  the  consent  of  the  railroad 
commission.  As  we  understand  the  record, 
euch  consent  has  been  obtained,  and  the  ap- 
pellant does  not  press  the  point. 

(4,  S]  As  already  stated,  appellant  contends 
tbat  tbe  contract  violates  section  81  of  article 
4  of  the  Constitution,  prohibiting  tbe  Leg- 
islature from  giving  or  lending  its  credit,  or 
authorlfdng — 

"tbe  giving  or  lending,  of  the  credit  of  .the  state, 
or  of  any  county,  city  and  county,  city,  town- 
ship, or  Giber  political  corporation  or  subdivi- 
sion of  the  state  now  existing,  or  that  may  be 
hereafter  established,  in  aid  of  or  to  any  per- 
son, associatioiv  or  corporation,  whether  munic- 
ipal or  otherwise,  or  to  pledge  the  credit  thereof 
in  any  manner  whatever,  for  tbe  payment  of 
the  liabilities  of  any  individual,  association, 
DiDoicipal  or  other  corporation  whatever;  nor 
shall  it  have  power  to  malce  any  gift,  or  author- 
ize the  making  of  any  gift,  of  any  public  money 
or  thing  of  value,  to  any  individual,  municipal 
or  other  corporation  whatever.    •    •    •  " 

This  provision  of  the  Constitution  Is  In  tbe 
article  regulating  tbe  powers  of  the  legisla- 
tive department  of  the  state  government,  and 
is  a  limitation  upon  the  power  of  the  state 
L^lislature.    The  iwwers  of  the  city  of  Lk>8 

206F.-Q 


CORP.  ▼.  dTT  OF  LOS  AKGELES      -     120 
P.) 

Angeles  are  not  derived  from  the  Legislature, 
but  from  a  freeholders'  charter  directly  pro- 
vided for  by  the  Cionstitution.  Tbat  is  to 
say,  the  people  of  tbe  state,  throu^  the 
Constitution,  authorize  the  peoplo  of  the  city 
to  regulate  its  affairs  by  a  charter  to  be 
framed  by  a  board  of  freeholders  and  voted 
upon  by  the  people  of  the  city,  and  approved 
by  a  resolution  of  the  Legislature.  Section 
31  of  article  4  has  no  application  to  a  city 
charter.  It  is  expressly  provided  by  the  Con- 
stitution, art  11,  §  6,  tbat  tbe  dty  in  its 
charter  may  make  and  enforce  all  laws  and 
regulations  in  respect  to  municipal  affairs, 
subject  only  to  tbe  restriction^  and  limita- 
tions provided  in  their  several  charters,  and 
in  respect  to  other  matters  they  shall  be 
subject  to  and  controlled  by  -  general  laws. 
The  sole  and  distribution  of  electrical  energy 
manufactured  by  a  city  is  a  municipal  affair, 
and  one  over  which  tbe  Legislature  of  the 
state  has  no  control. 

[6]  It  may  be  said  also  tbat  the  contract 
complained  of  by  tbe  appellant  does  not  pur- 
port to  give  away  tbe  power  of  tbe  city,  and 
does  not  in  fact  do  so,  and  that,  if  there  is 
no  adequate  return  to  the  city  from  its  power 
so  distributed,  it  wUl  be  because  of  insufil- 
ciency  of  the  retail  price  to  cover  the  ex- 
penses of  generating  and  distributing  the 
power,  and  not  because  anything  has  been 
given  to  tbe  contracting  corporations.  The 
argument  of  tbe  appellant,  however,  is  based 
upon  the  contention  that  tbe  contract  estab- 
lishes a  business  partnership,  and  that  such 
a  partnership  is  per  se  a  violation  of  article 
4,  S  31,  of  the  Constitution.  In  this  behalf 
they  cite  the  case  of  Walker  v.  Cincinnati,  21 
Ohio  St.  15,  8  Am.  Bep.  24,  quoting  the  fol- 
lowing therefrom: 

"The  mischief  which  this  section  interdicts  is 
a  business  partnership  between  a  municipality 
or  subdivision  of  the  state,  and  individuals  or 
private  corporations  or  associations.  It  forbidf 
the  union  of  puUic  and  private  capital  or  cred- 
it in  any  enterprise  whatever." 

To  the  same  effect  they  cite  the  case  of 
Hunter  v.  City  of  Roseburg,  80  Or.  588,  166 
Pac.  267,  157  Pac  1065.  See,  also,  Alter  t. 
Cincinnati,  66  Ohio  St.  47,  46  N.  S.  69,  36  L. 
R.  A.  737.  A  situation  more  nearly  parallel 
to  that  involved  in  this  case  is  that  of  Ad- 
miral Realty  Co.  v.  City  of  New  York,  206 
N.  T.  110,  99  N.  E.  241,  Ann.  Cas.  1914A, 
1054,  involving  a  contract  betwe^i  the  city 
of  New  York  and  the  Interborough  Rapid 
Transit  Company  and  tbe  other  with  the 
Brookljm  Union  Elevated  Railroad  Company. 
It  was  held  that  the  contracts  in  that  case 
did  not  violate  a  constitutional  provision  sim- 
ilar to  our  article  4,  {  31,  tbe  arrangement 
there  being  for  the  use  of  certain  subways 
belonging  to  the  city,  tbe  construction  of  ad- 
ditional subways  and  elevated. railroads,  and 
the  operation  thereof  Jointly  with  the  old 
lines  as  a  single  system,  and  providing  for 
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payment  to  the  respective  parties  In  accord- 
ance with  their  respective  interests.  The 
contract  was  sustained.  Because  of  onr  view 
as  to  inapplicability  of  the  constitutional  pro- 
vision relied  upon  (article  4,  g  31),  we  do  not 
pursue  this  matter  further,  although  it  Is 
clear  that  such  an  arrangement  as  is  here 
made  could  hardly  be  classed  as  a  partner- 
ship, and  the  mingling  of  capital  la  merely 
incidental  to  the  purchase  and  sale  of  a  dis- 
tributing system  which  the  city  is  clearly 
authorized  to  purchase. 

[7]  It  is  urged  by  the  city  that  the  city 
power  distributed  by  these  systems  is  "sur- 
plus power,"  and  therefore  the  consent  of 
the  voters  is  not  required  by  the  charter. 
A  fair  construction  of  the  charter  would 
seem  to  require  that,  where  the  power  is 
to  be  sold  at  wholesale,  to  be  distributed  to 
the  citizens  of  Los  Angeles,  the  consent  of 
two-thirds  of  the  voters  must  be  secured 
wbetlier  or  not  the  power  is  surplus.  The 
evident  purpose  of  the  proviso  was  to  per- 
mit the  sale  of  power  to  outside  munici- 
palities and  consumers  of  energy  when  such 
power  was  not  needed  within  the  dty  itself 
and  was  therefore  "surplus  power." 

[t]  It  is  contended  that,  if  the  contract  in 
question  is  in  substance  and  effect  an  agree- 
ment to  purchase  25,000  horse  power  of 
electricity  from  the  companies.  It  is  violative 
of  section  207a  of  the  charter,  requiring  a 
letting  to  the  lowest  responsible  bidder  after 
advertisement,  where  contracts  Involve  an 
expenditure  of  more  than  |500  by  the  city. 
We  think  It  clear  that  the  arrangement  en- 
tered into  with  the  companies,  however  It 
may  be  characterized,  is  not  a  contract  re- 
quired to  be  let  only  after  advertisement  and 
to  the  lowest  bidder.  The  power  to  be  supplied 
by  the  companies  could  not  be  obtained  else- 
where, and  is  furnished  by  public  service  cor- 
porations for  distribution  to  customers  al- 
ready entitled  to  that  service.  The  case  of 
Contra  Costa  Water  Co.  v.  Breed,  139  Cal. 
432,  73  Pac.  189,  seems  to  support  this  view 
under  somewhat  similar  charter  provisions 
of  the  Oalsland  charter.  See,  also,  on  this 
general  subject,  section  802  of  Dillon  on 
Municipal  Corporations  (5th  Ed.).  The  time 
fixed  for  the  termination  of  the  contract 
(July  1,  1919)  has  already  passed,  but,  by 
reason  of  the  fact,  admitted  by  counsel  that 
it  has  been  extended  from  time  to  time,  and 
is  still  in  force,  we  have  not  considered  the 
issuance  of  an  injunction  a  moot  question. 

A  rehearing  was  ordered  to  correct  an  er- 


roneous statement  as  to  the  execution  of  the 
contract  of  purchase,  as  distingaiahed  from 
the  operating  contract  to  which  the  proposed 
form  of  the  contract  of  purchase  was  at- 
tached, and  to  consider  the  effect  of  rnxdi 
error.  We  are  satisfied  with  our  former 
conclusion,  and,  with  some  minor  dumgea, 
have  adopted  the  former  opinion. 
Judgment  affirmed. 

We  concur:  lAWLOR,  J.;  SHURTLEFF, 
J.;   SLOANS,  J. 

SHAW,  C.  J.  (concurring).  The  agreement 
which  Is  the  subject  of  this  controversy,  when 
stripped  of  matters  of  detail  and-  description, 
is  nothing  more  than  an  arrangement  be- 
tween the  city  of  Los  Angeles  and  the  two 
public  service  corporations  named  therein 
whereby,  pending  the  final  consummation  of 
a  proposed  sale  to  the  city  of  their  electric 
distributing  plants,  the  two  corporations  un- 
dertook to  distribute  to  consumers  in  the 
city  of  Los  Angeles,  by  means  of  their  exist- 
ing systems  of  distribution,  the  electricity 
generated  by  the  dty  in  its  own  power  plant 
and  a  sufhcient  amount  of  additional  elec- 
tricity from  their  own  plants  to  supply  .the 
wants  of  sudi  consumers,  which  additional 
electricity  was  thereby  to  be  consideried  aa 
sold  by  said  corporations  to  the  dty  for  that 
purpose,  and  to  collect  for  the  city  the  money 
due  from  such  consumers  for  the  electridty 
so  distributed  to  them.  The  city  on  its  part 
agreed  that  the  two  corporations,  as  com- 
pensation  for  sudi  services  to  the  dty  should 
retain  a  certain  fixed  percentage  of  the 
money  collected  from  consumers,  and  shoulil 
pay  over  to  the  dty  the  balance  thereof. 

I  cannot  see  that  by  such  agreement  the 
city  has  "sold,  transferred,  leased,  or  dis- 
posed of"  any  electric  power  "to  any  person 
or  corporation  for  resale,  rental,  disposal  or 
distribution  to  consumers,"  within  the  mean- 
ing of  subdivision  41,  {  2,  of  the  city  charter. 
Stats.  1911,  p.  2066.  To  the  contrary,  it 
seems  clearly  to  provide  for  a  purchase  ot 
electric  power  by  the  city  from  said  cor- 
porations, of  enough  additional  electric  pow- 
er to  supply  its  consumers,  and  for  the  dis- 
tribution and  sale  of  the  city's  electric  pow- 
er, including  the  power  so  purchased,  by  and 
through  the  two  corporations  as  its  agents 
tor  that  purpose.  This  does  not  contravene 
the  provisions  of  the  charter  aforesaid. 

I  concur  in  the  conclusion  that  the  Juds- 
ment  of  the  court  below  be  affirmed. 
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COPE  V.  STATE   BANK   OF   COMMERCE. 
(No.  1 1298.) 

(Sapreme  Court  of  Oklahoma.    March  7, 1922.) 

(SyHahiu  ly  the  Court.) 

Appeal    and   error    <3=>339(4)— Appeal   from 

order  dischargiag  temporary  Injunction  must 

ke  filed  within  time  fixed  by  trial  oourt  not 

exceeding  30  days  from  discharge. 

The   petition  in  error,  in  an  appeal   from 

an   order  discharging  a   temporary  injunction, 

must  be  filed  in  the  Supreme  Court  within  a 

time  fixed  by  the  trial  court,  not  exceeding  30 

days  from  such  discbarge.     Ham  t.  Oklahoma 

City  et  al.,  43  01:1.  501,  148  Pac.  1040. 

Appeal  from  District  Cotirt,  Beaver  C!oun- 
ty;   Arthur  G.  Sutton,  Judge. 

Action  by  Cliftoa  G.  Cope  against  the 
State  Bank  of  Commerce.  From  an  order 
discharging  a  temporary  Injunction,  the 
plaintiff  appeals.    Appeal  dismissed. 

D.  W.  Buckner,  of  Gate,  for  plaintiff  In  er- 
mt. 

J.  W.  Culwell,  of  Beaver,  for  defendant  in 
error. 

PER  CURIAM.  This  Is  an  appeal  from 
an  order  discharging  a  temporary  injunction, 
*mt  not  filed  in  this  court  within  30  days 
from  the  date  of  the  order  appealed  from. 
The  order  was  made  December  20,  1910,  and 
appeal  filed  In  this  court  March  27,  1921. 

Under  section  5266,  Revised  Laws  of  1010, 
this  court  Is  without  Jurisdiction  over  the 
"TObJect-matter.  Herring  et  al.  v.  Wleslns, 
7  OkL  312.  54  Pac.  483 ;  Pioneer  Tel.  &  TeL 
Co.  V,  Inc.  Town  of  Chelsea,  23  Okl.  720,  102 
Pac.  83;  White  v.  Hooker  et  al.,  47  Okl. 
453,  148  Pac.  719;  Ham  ▼.  Oklahoma  City 
et  aL,  43  Okl.  501,  148  Pac.  1040;  Orr  et  al. 
▼.  City  of  Gushing.  66  Okl.  — ,  168  Pac.  223. 

Therefore  the  appeal  is  dismissed. 


(»  Okl.  167) 

DNE  BUiCK  AUTOMOBILE  et  al.  V.  STATE. 
(No.  10543.) 

(Sapienie  Cmirt  of  Oklahoma.    March  7, 1922.) 

(Byllahut  hy  tha  Court.) 

Appeal  and  error  «=»773(5)— In  absence  of 
brief  of  defendant  In  error,  Judgment  may  be 
reverted. 

Where  the  defendants  in  error  fall  to  file 
>  brief,  and  have  not  offered  any  excuse  for 
aoch  failnre,  and  the  plaintiff  in  error  has  filed 
a  complete  record  in  the  Supreme  Court,  and 
has  served  and  filed  a  brief  in  compliance  with 
the  rules  of  the  court,  the  Supreme  Court  la 
not  required  to  search  snch  record  to  find 
some  theory  npon  which  the  judgment  below 
may  be  sustained;    and,  where  the  brief  filed 


;ONE  BUICK  AUTOMOBILE  ▼.  STATE  Ifil 

(tot  P.) 

by  the  plaintiff  in  error  appears  to  reasonably 
sustain  his  assignments  of  error,  the  court  may 
reverse  the  case  in  accordance  with  the  prayer 
of  the  petition  of  the  plaintiff  in  error. 


Appeal  from  County  Court,  Kay  County; 
H."  S.  Burke,  Judge. 

Proceeding  by  the  State  of  Oklahoma  to 
confiscate  one  Buick  automobile,  for  use 
made  thereof  In  the  transportation  .  of  in- 
toxicating liquor.  In  which  J.  L.  Barrett  and 
another  Intervened.  From  order  of  forfei- 
ture, interveners  appeal.  Reversed  and  re- 
manded. 

James  Q.  Louthan,  of  Ponca  City,  for  plain- 
tiffs in  error. 

C.  Ij.  Pinkham,  of  Newklrk,  for  defendant 
In  error. 

ELTING,  J.  On  November  7,  1918,  the 
defendant  in  error,  state  of  Oklnhnnia,  by 
the  county  attorney  of  Kay  county,  Okl.,  filed 
a  complaint  and  petition  In  the  county  court 
aforesaid  alleging  that  one  Bnirk  automo- 
bile had  been  taken  by  the  sheriff  while  be- 
ing used  by  one  Horace  Cassidy  for  the 
transportation  of  whisky,  and  pra.ving  for  an 
order  declaring  the  said  automobile  con- 
fiscated. 

J.  L.  Barrett  filed  a  plea  of  intervention  in 
said  action,  stating  that  he  was  the  owner, 
and  entitled  to  immediate  possession  of  said 
automobile,  and  stating  that  said  automobile 
was  temporarily  out  of  the  possession  of 
the  said  Intervener  at  the  time  the  same 
was  seized  by  the  sheriff  of  Kay  county,  and 
that.  If  said  car  was  being  used  for  the  pur- 
pose of  transporting  Intoxicating  liquors, 
such  use  was  without  either  the  knowledge 
or  consent  of  the  Intervener,  and  asked  for 
restoration  of  said  automobile  to  the  inter- 
vener. 

On  the  same  day  the  Oklahoma  State  Bank, 
a  corporation,  of  Ponca  City,  Okl.,  inter- 
vened also,  claiming  a  special  interest  in 
said  automobile  by  virtue  of  a  chattel  mort- 
gage given  to  them  by  the  intervener  J.  £>. 
Barrett,  and  setting  up  their  Innocence  and 
lack  of  knowledge  of  any  unlawful  use  of 
said  car  and  praying  for  possession. 

To  each  and  both  of  the  above  pleas  of 
Intervention  the  state  of  Oklahoma  filed  a 
demurrer,  on  the  ground  that  the  relief 
sought  by  them  was  not  snch  that  the  law 
would  countenance,  and  their  claims  being 
such  that  the  law  would  not  recognize.  The 
demurrers  were  sustained  by  the  court,  and 
the  interpleaders  elected  to  stand  upon  their 
pleas,  filed  motions  for  a  new  trial;  the 
same  were  overruled,  and  appeal  Is  lodged 
in  this  court. 

The  plaintiffs  in  error  have  filed  a  peti- 
tion in  error  in  this  court  supported  by  a 
case-made.  They  have  also,  through  their 
attorneys,  filed  a  brief  in  support  of  their 
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fusdgnmeata  of  error.  The  defendant  in  er- 
ror^  the  state  of  Oklahoma,  has  failed  to  file 
a  brief,  and  has  failed  to  offer  any  excuse 
for  such  fallura  The  plaintiffs  in  error  have 
filed  a  complete  record  In  the  Supreme  Court, 
and  a  brief,  in  compliance  with  the  rules  of 
the  court  This  court  is  not  required  to 
«earcb  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained, 
and,  where  the  brief  filed  by  the  plaintiff  in 
error  appears  to  reasonably  sustain  his  as- 
isifniments  of  error,  the  court  may  reverse  the 
case  in  accordance  with  the  prayer  of  the 
petition  of  the  plaintiff  in  error.  See  Massa- 
chusetts Bonding  &  Ins.  Co.  ▼.  Lewis  (Okl. 
Sup.)  195  Pac.  494,  and  the  authorities  cited 
in  said  case  where  the  above  and  well-known 
rule  is  stated. 

The  contention  of  the  plaintiffs  in  error 
was  that  their  pleas  set  forth  a  well-ground- 
ed cause  of  action,  and  that  they  were  en- 
titled to  recover  upon  proof  of  their  allega- 
tions. 

The  rule  is  set  forth  in  the  case  of  Rouse 
V.  State  et  aL  (OkL  Sup.)  195  Pac.  498,  the 
syllabus  of  which  reads  as  follows: 

"The  unlawful  use  of  a  vehicle  to  convey  in- 
toxicating liquors  by  one  in  possession  of  such 
vehicle  and  using  same  does  not  forfeit  the 
right  of  the  owner  to  claim  and  retain  such 
vehicle  when  it  appears  that  same  was  so  un- 
lawfully used  without  the  consent,  fault,  or 
knowledge  of  the  owner." 

To  the  same  effect  are  One  Hudson  Super- 
Six  Automobile  v.  State,  77  Okl.  130, 187  Pac. 
806,  and  Peavler  Auto  Co.  v.  State  (Okl. 
Sup.;  opinion  November  16,  1020)  103  Pao. 
623. 

We  have  examined  the  brief  of  the  plain- 
tiffs In  error,  and  find  that  the  same  reason- 
ably sustains  their  assignments. 

This  cause  is  therefore  reversed  and  re- 
manded for  a  new  trial 

HARRISON,  0.  J.,  PITCHFORD,  V.  0.  J., 
and  McNeill  and  NICHOIiSON.JJ.,  concur. 


(8S  Okl.  186) 

ONE     TULSA     FOUR     FIVE-PASSENGER 

AUTOMOBILE  et  al.  v.  STATE. 

(No.  10472.) 

(Supreme  Conrt  of  Oklahoma.    March  7, 1922.) 

(Syllabus  by  the  Court.) 

Appeal  and  error  «=»7 1 9(10)— Alleged  errors 
committed  during  progress  of  trial  not  re- 
viewable In  absence  of  assignment  of  error 
to  overruling  motion  for  new  trial. 

Where  plaintiif  in  error  fails  to  assign  as 
error  the  overruliDg  of  his  motion  for  a  new 
trial,  no  question  which  seeks  to  have  reviewed 
errors  alleged  to  have  occurred  during  the 
progress  of  the  trial  is  properly  presented  to 
this  court,  and  such  cannot  l)e  reviewed. 


Appeal  fi-om  County  Covrt,  Payne  County; 
Wilberforce  Jtmes,  Judge. 

Action  by  the  State  of  Oklahoma  against 
one  TuLsa  Four  flve-passenger  automobile, 
model  D-1,  serial  No.  3044,  and  Thomas 
AndrewB,  as  pers<HUtl  representative  of  the 
estate  of  Allen  Thurman,  deceased,  to  forfeit 
automobile  used  in  transportation  of  intoxi- 
cating Uquor.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Chester  H.  Lowry  and  Brown  Moore,  both 
of  StiUwater,  and  Thomas  O.  Andrews,  of 
Chandler,  for  plaintiff  In  error. 

John  F.  Vaughan,  (3o.  Atty.,  Of  StiUwat^, 
for  the  State. 

NICHOLSON,  J.  This  action  was  Insti- 
tuted in  the  county  court  of  Payne  county 
by  the  sheriff  of  said  county  filing  his  return, 
showing  that  the  automobile  named  as  de- 
fendant was  on  July  20,  1018,  being  used  in 
hauling  and  transporting  intoxicating  liquor, 
the  sale  of  which  is  prohibited  by  law,  from 
"one  place  to  another  within  said  county," 
and  charging  that  Allen  Thurman,  George 
Martin,  and  Grover  Morris,  while  in  posses- 
sion of  said  automobile,  did,  on  said  day, 
convey  in  said  automobile  one  quart  of 
whisky,  the  same  not  being  a  lawful  pur- 
chase, from  a  place  in  said  connty  unknown 
to  affiant  to  another  place  therein,  to  wit, 
in  the  section  line  near  the  George  Cook 
farm,  about  seven  miles  southeast  of  Gushing. 

Allen  Thurman.  the  owner  of  said  auto- 
mobile, filed  a  special  appearance  and  objec- 
tion to  the  jurisdiction  of  the  court,  and,  aft- 
er this  had  been  overruled,  filed  his  answer, 
in  which  he  denied  each  and  every  allegation 
in  said  return.  The  cause  was  tried  to  a 
jury,  which  returned  a  verdict  finding  that 
said  automobile  was  on  said  20th  day  of 
July,  1918,  being  used  for  the  tran^>orta- 
tion  of  intoxicating  Uquor,  to  wit,  "whisky, 
contrary  to  the  laws  of  the  state."  Uikmi 
this  verdict  judgmoit  of  forfeiture  was  al- 
tered, and  the  automobile  ordered  sold  as 
provided  by  law,  to  reverse  which  Uds  pro- 
ceeding in  error  is  prosecuted. 

The  petition  in  error  contains  11  assign- 
ments of  error,  but  counsel  for  plaintiff  In 
error  state  that  a  number  of  the  errors  as- 
signed have  been  settled  by  decisions  of  this 
court  subsequent  to  the  filing)  of  this  cause, 
and  discuss  the  remaining  questions  under 
the  following  heads:  First,  that  the  court 
erred  in  receiving  and  considering  incompe- 
tent evidence  offered  by  the  state;  second, 
that  the  verdict  of  the  jury  is  contrary  to 
the  evidence  and  is  not  supported  thereby; 
and,  third,  misconduct'  of  the  county  attor- 
ney In  his  argument  of  said  cause  to  the 
jury. 

An  examination  of  these  questions  necessa- 
rily involves  a  review  of  alleged  errors  oc- 
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currlng  during  the  progress  of  the  trial,  and, 
as  an  examination  of  the  petition  In  error 
discloses  that  the  plaintiff  in  error  has  failed 
to  assign  as  error  the  overruUng  of  the  mo- 
tion for  a  new  trial,  the  questions  are  not 
properly  presented  to  this  court,  and  cannot 
be  reviewed.  Wilson  v.  Eulbei-g,  51  Okl, 
316,  151  Pac.  1067 ;  CNeU  v.  James,  40  Okl. 
661,  140  Pac.  141 ;  Butler  v.  Oklahoma  State 
Bank  of  Durant,  36  OkL  611, 129  Pac.  750. 

The  trial  court  had  Jurisdiction  of  the  sub- 
ject-matter and  of  the  parties ;  the  sufficien- 
cy of  the  pleadings  is  not  questioned;  the 
judgment  Is  regular  on  its  face,  and  is  af- 
firmed. 

HARBISON,  G  J.,  and  PITCHFORO, 
KcNMLIi,  and  MJITNG,  33.,  concur. 


(8S  Okl.  186) 

la  re  ISPARHECHER  SARWARHIE. 
(No.   12872.) 

(Supreme  Court  of  Oklahoma.    March  7,  1922.) 

(BvUahut  Iv  tJ^e  Court.) 

Appeal  and  error  i&=>564(3)— Case-made  made 
and  served  wlttiln  time  extended  by  order 
made  after  lapse  of  period  fixed  for  service 
therefor  a  aulHty. 

When  the  time  fixed  for  making  and  serv- 
ing a  case-made  is  allowed  to  elapse,  the  trial 
court  thus  loses  jurisdiction  of  the  cause,  and 
an  order  subseguenti;  made  by  the  trial  court, 
extending  the  time  for  maldng  and  serving  a 
case-made,  is  a  nullity;  and  a  case-made  made 
and  served  by  virtue  of  such  order  of  extension 
is  a  nullity,  and  confers  no  jurisdiction  upon 
this  court. 

Appeal  from  District  Court,  Okmulgee 
County;   John  L.  Norman,  Judge. 

In  the  matter  of  the  determination  of  the 
heirship  of  Isparhecber  Sarwarhie.  From 
Judgment  of  dismissal,  R.  L.  A.  Stelgleder 
and  others  appeal.  On  motion  to  dismiss 
appeal.    Appeal  dismissed. 

Alt>ertson  &  Blakemore,  of  Bapulpa,  for 
plaintiff  in  error. 

Geo.  C.  Beidleman,  of  Okmulgee,  for  de- 
fendant In  error. 

NICHOLSON,  3.  This  cause  was  tried  in 
the  district  court  of  Okmulgee  county,  on  ap- 
peal from  the  county  court  of  said  county. 
The  motion  for  new  trial  was  overruled  on 
June  1,  1921,  and  on  that  day  the  appellants 
R.  L.  A.  Stelgleder  and  others  were  given 
90  days  within  which  to  prepare  and  serve 
case-made.  On  July  29,  1921,  the  cburt  made 
an  order  of  further  extension  of  60  days 
from  that  date  within  which  to  make  and 
serve  case-made;  on  September  29,  1921,  the 
court  made  another  order  of  extension  of  15 


days  from  that  date  within  which  to  make 
and  serve  case-made,  and  within  the  time  al- 
lowed by  the  last  order  the  case-made  was 
served  upon  the  appellees.  The.  appellees 
have  filed  their  motion  to  dismiss  the  appeal 
for  the  reason  that  the  case-made  was  not 
served  within  the  time  allowed  by  a  valid 
order  of  the  trial  court 

The  order  of  extension  made  by  the  court 
on  July  29,  1921,  expired  on  September  27, 
1921;  therefore  tbe  trial  court  was  without 
Jurisdiction  to  make  tbe  order  of  September 
29,  1921,  and  such  order  was  a  nullity,  and 
the  case-made  which  was  made  and  served 
under  said  order  is.  a  nullity,  and  conferred 
no  Jurisdiction  upon  this  court 

The  motion  to  dismiss  the  appeal  is  sus- 
tained, and  the  appeal  dismissed. 

HARRISON,  O.  J.,  and  PITCHFORD,  MC- 
NEILL, and  ELTING,  JJ.,  concur. 


(85  Okl.  UT) 

In  re  REFERENDUM  PETITION  NO.  3, 
CITY  OF  CLAREMORE. 

MENDENHALL  et  ai.  v.  HARRISON  et  al. 

(No.  12595.) 

(Supreme  Court  of  Oklahoma.    Feb.  28,  1922.) 

(Syllahua  5y  the  Court.) 

Municipal  corporations  i&=9l08  —  Referendum 
petition  for  amendment  of  city  ordinance  held 
to  sufficiently  designate  tbe  residences  of  pe- 
titioners. 
Petition  was  filed  in  tbe  office  of  the  mayor 
of  Claremore,  Okl.,  purporting  to  contain  the 
signature  of  483  legal  voters  of  tbe  city,  the 
object  of  which  was  to  invoke  a  referendum 
on  Ordinance  No.  144,  amending  Ordinance  No, 
24,  of- said  city,  pursuant  to  article  5  of  the 
Constitution  (chapter  37,  Rev.  Laws  1910). 
The  petition  so  to  do  required  the  signature  of 
275  legal  voters  of  the  dty  together  with  the 
post  office  address,  residence,  and  street  num- 
ber opposite  each  signature.  These  require- 
ments were  complied  with  by  the  483  petition- 
ers, except  the  street  numl>er  in  each  instance 
was  omitted.  However,  following  the  names  of 
290  of  such  signers  was  a  designation  of  tbe 
ward  of  the  city  in  which  they  resided.  A  pro- 
test was  filed  to  said  petition  alleging  that  the 
same  was  not  in  form  as  required  by  law,  in 
that:  (a)  The  purported  signatures  of  the 
same  were  not  followed  by  the  residence,  street 
number,  or  proper  post  office  address  of  the 
purported  signers  thereon;  (b)  that  said  pur- 
ported referendum  petition  did  not  set  forth 
and  contain  a  full  and  complete  copy  of  the 
ordinance;  (c)  that  the  said  petition  did  not 
ask  for  the  submission  of  the  question  to  be 
voted  upon  in  the  manner  and  form  required 
l>y  law,  which  protest  was  sustained  by  the 
mayor.  Held,  that  the  petition  substantially 
complied  with  the  provisions  of  the  Constitu- 
tion and  statute  supra,  and  that  the  mayor 
erred  in  sustaining  the  protest. 


4=3Por  other  cases  see  same  topic  and  KBT-NDUBBR  In  all  Key-Numbered  Digests  and  Index* 
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W.  X  Hendoihan  and  others  filed  a  pett- 
tlon  with  the  dty  derk  of  the  city  of 
Claremore  relative  to  an  ordinance  permit- 
ting picture  shows  on  Sunday.  Signatures 
were  secured  and  the  original  referendum 
petition  filed  with  the  mayor  of  the  dty,  who 
published  notice  thereof  with  notice  of  privi- 
lege of  filing  protest,  and  iM.  R.  Harrison 
and  U  W.  Brophy  filed  objections,  and  the 
mayor  found  the  petition  Insufficient,  and  the 
petitioners  appeal.  Reversed  and  remanded, 
with  directions. 

W.  H.  Bassmann  and  J.  H.  Bradcn,  both  of 
Claremore,  and  Uatney  &  Flynn,  of  Olclahoma 
City,  for  plaintiffs  In  error. 

John  Q.  Adams  and  Richard  H.  Wills, 
both  of  (^remore,  for  defendants  in  error. 

JOHNSON,  J.  This  appeal  involves  the 
sufficiency  of  referendum  petition  No.  2,  dty 
of  Claremore,  OkL 

The  case  is  before  us  on  an  agreed  state- 
ment of  facts,  which  discloses : 

That  on  the  1st  day  of  August,  1921,  the 
dty  council  of  the  dty  of  Claranore,  Okl., 
passed  Ordinance  No.  144,  amending  Ordi- 
nance No.  24,  of  the  dty  of  Claremore,  Okl. 

On  the  6th  day  of  August,  petitioners  filed 
with  dty  clerk  of  said  city  of  Claremore  a 
true  copy  of  referendum  petition  relative  to 
ordinance  No.  144,  permitting  picture  shows 
to  operate  in  Claremore,  Okl.,  on  Sunday, 
which  said  petition  the  petitioner  proposed 
to  circulate. 

That  signatures  to  said  petition  were  se- 
cured from  August  8  to  August,  13,  1921. 
That  on  the  15th  day  of  August  original  pe- 
'  tition  was  filed  with  Hon.  J.  M.  Davis,  mayor 
of  the  dty  of  Claremore. 

That  on  the  16th  day  of  August,  the  may- 
or published  notice  of  filing  said  petition  with 
him, '  which  publication  gave  notice  of  the 
privilege  of  filing  protest  against  the  suffl- 
dency  of  said  petition. 

■that  on  the  25th  day  of  August,  1921,  M. 
R.  Harrison  and  L.  W.  Brophy  did  flie  ob- 
jections with  the  mayor  as  to  the  sufficiency 
of  said  petition.  That  on  the  same  day  the 
mayor  set  September  1,  1921,  at  10  a.  m.  of 
said  day  to  hear  protests. 

On  the  Ist  day  of  September,  1921,  the 
mayor  did  hear  protests  and  arguments  by 
coimsel  from  both  sides.  That,  after  hear- 
ing cm  same,  the  mayor  found  the  said 
referendum  petition  insufficient,  to  which 
finding  petitioners  duly  objected  and  gave 
notice  of  appeal  to  the  Supreme  Court  of  the 
state  of  Oklahoma. 

That  a  ballot  title  was  prepared  by  pro- 
ponents of  petition,  and  a  copy  filed  each 
with  dty  clerk,  mayor,  and  dty  attorney  of 
ClarMnore  on  the  22d  day  of  August,  1921. 

I%at  the  dty  attorney  of  Claremore,  Okl. 
prepared  an  amended  ballot  title,  and  filed 
said  amended  ballot  title  with  dty  clerk  of 
Claremore  on  tba  25th  day  of  August,  and 


on  the  30th  day  of  August  filed  a  true  and 
exact  copy  of  amended  tMiIlot  title  as  pH»- 
tmred  by  dty  attorney  with  diairman  at 
county  election  board  of  Rogers  county,  OkL 
The  assignments  of  error  set  forth  in  the 
petition  In  ei;ror  are  as  follows : 

"Said  mayor  erred  in  holding  said  referendnm 
petition  No.  2  insufficient  to  submit  the  ques- 
tion therein  proposed  to  be  submitted  to  a  vote 
of  the  people  of  Claremore,  Old.,  to  invoke  the 
referendum  thereon. 

"Said  mayor  erred  in  not  holding  said  ref- 
erendum petition  sufficient  to  invoke  the  refer- 
endum on  the  question  thereby  sought  to  be 
submitted  to  a  vote  of  the  people  of  Claremore. 
Okl. 

"Said  mayor  erred  in  not  submitting  to  a  ref- 
erendum vote  of  the  people  of  Claremore,  Okl., 
the  question  proposed  to  be  submitted  by  said 
referendum  petition  No.  2  of  the  said  dtjr  of 
Claremore,  OkL" 

But  one  question  Is  raised  by  these  as- 
signments, that  is:  Did  the  Mayor  err  in 
holding  that  the  petition  was  insufficient  to 
invoke  a  referendum  on  the  question  thereby 
sought  to  be  submitted  to  a  vote  of  the  people 
of  Claremore?  This  question  must  be  deter- 
mined by  the  inspection  of  the  petition  itself. 

In  the  case  of  Mayor  and  Counciimen  of 
the  City  of  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co.  et  al.,  28  OkL  563,  118  Pac.  353,  this 
court  held  as  follows: 

"2.  Sections  17,  18,  and  19,  art.  1,  c.  44,  Sess. 
Laws,  1907-OS,  vitalized  the  initiative  and  ref- 
erendum provisions  of  article  18  of  the  Consti- 
tution of  this  state." 

"3.  Section  6b,  art.  18,  of  the  Constitution 
of  this  state,  requires  initiative  petitions  as 
to  munidpal  legislation,  demanding  that  a  fran- 
chise be  granted,  to  be  filed  with  the  chief  ex- 
ecutive ofiicer  or  mayor  of  such  munidpal  cor- 
poration." 

Such  was  the  holding  of  this  court  in  the 
case  of  liowtber  t.  Nissl^,  Mayor,  City  of 
Guthrie,  38  Okl.  797,  135  Pac.  3.  In  this 
case  it  was  held  that  in  the  matter  of  the 
petition  a  substantial  requirement  with  the 
provision  of  the  Constitution  was  all  that 
was  required. 

The  spedfic  objections  to  the  suffldency  of 
the  petition  was  stated  by  counsd  for  defend- 
ant In  emw  In  their  brief  as  follows: 

"That  the  purported  petition  is  not  in  form 
as  required  by  chapter  37  of  the  Revised  I^ws 
of  1910,  in  this,  to  wit:  (a)  That  the  purport- 
ed signatures  on  said  petition  are  not  followed 
by  the  residence,  street  number,  or  proper  post 
office  address  of  the  purported  signers  thereon; 
(b)  that  said  purported  referendum  petition 
does  not  set  forth  and  contain  a  full  and  com- 
plete copy  of  the  ordinance  upon  which  a  ref- 
erendum vote  is  asked;  and  (c)  that  the  said 
referendum  petition  does  not  ask  for  the  sub- 
mission of  the  question  to  be  voted  upon  in  the 
manner  and  form  required  by  section  3368  of 
chapter  37  of  the  Revised  Laws  of  1910." 
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These  objections  will  be  considered  to- 
gether. 

Section  8368,  "R.  h.  1910,  dted  by  counsel 
provides  that  "referendum  petition  shall  be 
substantially  as  follows:"  then  sets  out  the 
form  of  petition  In  blank  to  be  presented  to 
the  Governor  In  case  of  a  state  question  to 
be  referred,  or  to  the  mayor,  chairman,  and 
county  commissioners  or  other  chief  ezeca- 
tive  officers,  as  the  case  may  be,  of  dty, 
county,  or  other  municipal  corporations,  and 
concludes  by  providing  that  the  petitioner 
shall  sign  his  name,  followed  by  residence, 
post  office  address,  and.  If  In  city,  the  street 
number. 

It  Is  stipulated  in  the  agreed  statement  (tf 
facts  that  Ordinance  No.  144,  the  one  to  be 
referred,  consisted  of  the  caption,  sections  1, 
2,  3,  and  4,  the  latter  being  an  emergency 
clause,  all  of  which  are  referred  to  in  the  pe- 
tition under  appropriate  designation,  and  of 
the  designation  as  to  the  fourth  section,  con- 
tained In  brackets,  not  admitting  emergency 
clause  legally  adopted,  and  the  record  dis- 
closes that  the  same  had  not  received  the  re- 
quisite number  of  votes  in  the  city  council 
to  effect  its  adoption.  The  petitions  contain- 
ed   the   name    of    the   voters,    followed    by 

"Claremore,  Oklahoma,  Ward  No.  ," 

under  the  words  "Post  Office,"  and  "Clare- 
more,  Okla.,"  under  the  word  "Residence." 

The  statement  of  facts  disclosed  that  no 
street  number  was  given  in  any  instance, 
also  that,  while  the  city  council  had  some 
time  theretofore  provided  for  the  numbering 
of  residences  by  street  number,  there  was 
about  40  per  cent,  of  the  residences  in  the 
city  that  had  never  been  numbered ;  that 
the  city  of  Claremore  contained  about  4,000 
inhabitants,  or  somewhat  less,  and  there 
were  polled  at  the  last  preceding  election 
1,097  votes;  that  the  25  per  cent,  of  voters 
i-equired  to  sign  the  petition  would  be  275; 
that  the  petition  contained  the  names  of  483 
voters,  and  of  that  number  290  signers  des- 
ignated thdr  ward. 

Counsel  for  defendants  in  error  In  their 
brief  stress  most  strongly  the  first  objection 
urged  to  the  i>etltlon : 

"That  the  purported  stgners  of  said  petition 
are  not  followed  by  the  residence,  street,  num- 
ber, or  post  office  address  of  the  purported 
signers  tiiereon." 

As  we  have  seen,  petitions  did  state  the 
residence  as  Claremore,  and  post  office  ad- 
dress as  Claremore,  but  did  not  give  the 
street  number.  But,  as  we  have  seen,  more 
than  the  required  25  per  cent,  gave  the  ward 
.  in  which  they  resided. 

In  the  case  of  In  re  Referendum  Petition 
No.  31,  Muskogee  BVee  Pair  Bill  (Okla.  Sup.) 
172  Pac.  639,  this  court  stated  as  follows: 

"The  aims  of  the  statute  requiring  correct 
addresses  of  the  signers  is  to  enable  a  protest- 


ant  of  the  petition  to  trace  the  signer  for  the 
purpose  of  determining  his  qualification  to 
sign  the  petition,  and,  when  this  cannot  be  done, 
on  account  of  the  procedure  adopted  here,  the 
statute  is  not  substantially  complied  with,  and 
the  presumption  that  the. signatures  were  those 
of  legally  qualified  electors  is  prima  fade  de- 
stroyed." 

This,  we  think,  is  the  correct  rule  and 
the  one  that  should  govern  in  the  instant 
case,  and  that  the  converse  of  the  purpose 
is  likewise  true — that  is,  if  the  procedure 
adopted  enables  the  protestants  to  trace  the 
signers  to  determine  their  qualification  to 
sign  the  petition,  then  there  is  a  sutwtantial 
compliance  with  the  constitutional  require- 
ment— and,  applying  this  rule  in  the  instant 
case,  it  seems  dear  to  us  that  in  a  city  con- 
taining some  4,000  population,  where  at  a  gen- 
eral election  recently  held  therein  something 
over  1,000  votes  were  cast,  and  where  the  pe- 
titions signed  in  the  instant  case  disclosed 
that  483  purported  voters  In  said  dty  had 
signed  the  petitions,  and  that  more  than 
the  required  one-fourth  had  given  their 
residence  and  post  office  addresses  as  being 
in  said  dty,  and  had  designated  the  ward 
in  which  they  resided,  all  of  which  was  be- 
fore the  protestants,  and  that  In  case  the  may- 
or had  granted  the  petition  and  ordered  the 
election  according  to  law,  whldi  required 
that  10  days'  notice  should  be  given,  thereby 
giving  the  protestants  at  least  9  full  days  in 
which  to  investigate  the  qualification  of  such 
signers,  the  protestants  were  thereby  afforded 
ample  opportunities  for  such  investigation. 

No  allegation  is  contained  in  the  protest 
filed  that  would  indicate  that  such  would 
not  be  the  case.  No  fraud  was  diarged  In 
the  procurement  of  the  signatures.  The  res- 
idence and  dtizcnshlp  of  no  voter  was  chal- 
lenged by  allegation  in  the  protest,  but  all 
of  the  objections  urged  were  of  the  most 
technical  character. 

Section  3393  of  chapter  37,  supra,  provides : 

"The  procedure  herein  prescribed  is  not  man- 
datory, bat  if  substantially^  followed  will  be 
suffident.  If  the  end  aimed  at  can  be  attained 
and  procedure  shall  be  sustained,  derical  and 
mere  technical  errors  shall  be  disregarded." 

We  think,  in  view  of  the  entire  record,  that 
the  mayor  should  have  overruled  the  protest 
and  ordered  the  election  as  prayed  for  in  the 
petitions  before  blm. 

The  order  of  the  mayor  sustaining  the 
protest  is  reversed,  and  the  cause  remanded, 
with  direction  that  he  proceed  in  the  matter 
in  accordance  with  the  views  herein  ex- 
pressed. 

HARRISON,  a  X,  and  KANE,  KBNNA^ 
\MMR,  and  MTTiTiRR,  JJ.,  concur. 


Digitized  by 


Google 


136 


206  PZCIFIO  RCPOBTES 


((MO. 


(86  Okl.  US) 

COOPER  V.   COOPER.    (No.    10462.) 

(Sapreme  Court  of  Oklahoma.    March  7, 1922.) 

fBylUthu*  by  the  Court.) 
Divorca  «=>303(3)— Where  decree  vested  In- 
terest la  homestead  la  minora,  they  are  neo- 
essary  parties  to  the  defendant  hushand's 
proceeding  to  modify  decree. 
In  an  action  for  diTorce  brought  by  the  wife 
against  the  husband,  a  decree  was  rendered 
granting  the  wife  an  absolnte.  divorce,  on  the 
ground  of  cruelty,  and  awarding  to  the  wife  the 
custody  of  four  of  the  five  minor  children  of 
the  marriage.  The  decree  further  vested  100 
acres  of  land  constituting  the  homestead  of  the 
parties  in  the  wife  and  five  minor  children, 
share  and  share  alike.  No  appeal  was  taken  by 
either  party  from  the  decree  so  rendered.  The 
husband,  at  a  subsequent  term  of  the  court, 
instituted  an  action  against  the  wife  as  sole 
defendant  seeking  to  have  that  portion  of  the 
decree  vacated,  which  vested  in  the  minor  chil- 
dren a  five-sixth  Interest  in  the  homestead. 
Beld,  the  minor  children  were  necessary  par- 
ties, seeking  the  modification  of  the  decree  af- 
fecting their  interest. 

Appeal  from  District  Court,  Garfield  Coun- 
ty ;  J.  C.  Roberts,  Judge. 

Action  by  Belle  Cooper  against  Thomas 
J.  Cooper  for  divorce.  A  decree  for  plain- 
tiff awarded  to  her  the  custody  of  four  minor 
children  and  to  the  husband  the  custody  of 
one,  adjusting  the  property  rights.  "The  de- 
fendant filed  a  petition  to  have  the  decree 
modified  as  alfecting  their  custody,  and  to 
have  that  part  of  the  decree  relating  to  the 
homestead  declared  void  as  to  the  minor  chil- 
dren. Judgment  against  the  petitioner,  and 
he  appeals.    Affirmed. 

H.  J.  Sturgis,  of  Enid,  for  plaintiff  In  error. 
Carl   Erase,  of  Bold,   for  defendant  in 
error. 

PITCHFORD,  V.  C.  J.  In  the  year  of  1913, 
an  action  for  divorce,  custody  of  minor  chil- 
dren and  division,  of  property,  was  instituted 
In  the  district  court  of  Garfield  county,  Okl., 
by  Belle  Cooper,  defendant  in  error,  against 
Thomas  Cooper,  plaintiff  in  error.  Hereaft- 
er the  parties  will  be  designated  as  they 
appeared  in  the  trial  court. 

On  the  30th  day  of  January,  1914,  the 
court  rendered  a  decree,  granting  the  plain- 
tiff a  divorce  on  the  ground  of  extreme  cruel- 
ty. The  court  also  awarded  the  custody  of 
four  of  the  minor  chOdren  to  plaintiff,  and 
awarded  the  care  and  custody  of  one  of  the 
minor  children  to  the  defendant.  The  prop- 
erty rights  appear  to  have  been  adjusted  in 
a  manner  agreeable  to  the  parties  at  the 
time.  The  homestead  involved  consisted  of 
160  acres,  being  the  northwest  quarter  of 
section  21,  township  22  north   of  range  3, 


W.  L  H.,  and  was  decreed  to  be  the  absolnte 
property  of  plaintiff  and  her  five  minor  chll- 
Ot&h,  Edith,  Opal,  Walter,  William,  and  Mil- 
ton, each  to  own  one-sixth  interest  therein, 
and  decreed  that  the  plaintiff  should  have 
possession  of  the  same,  and  the  use  and  bene- 
fit of  all  rents  and  profits  doived  therefrom 
during  her  lifetime,  to  be  used  in  maintain- 
ing hersdf  and  her  four  minor  children,  to 
wit:  Edith,  Opal,  Walter,  and  William,  re- 
spectively, until  they  reached  tbe  age  of  21 
years. 

It  was  further  provided  that  should  the 
plaintiff  remarry,  the  possession  of  said  land, 
together  with  the  rents  and  profits  arising 
therefrom,  should  be  turned  over  to  said 
four  minor  children  for  their  support  and 
maintenance  until  they  should,  resi)ectively, 
reach  tbe  age  of  21  years. 

No  appeal  was  taken  by  either  plaintiff 
or  the  defendant  from  this  decree.  It  seems, 
however,  that  the  defendant  thereafter  made 
several  applications  to  have  the  decree  modi- 
fled,  but  in  each  instance  his  applicatloQ  aft- 
er hearing  was  denied. 

On  July  31,  1916.  defendant  filed  his  peti- 
tion in  the  instant  case  against  the  plaintiff 
and  the  five  minor  children,  seeking  to  have 
the  decree  modified  as  affecting  the  custody 
of  tbe  minor  children,  and  also  seeking  to 
have  that  portion  of  the  decree  declared 
void,  which  vested  in  the  minor  children  a 
five-sixth  interest  in  the  homestead. 

Upon  hearing  the  case,  the  trial  court  re- 
fused to  modify  the  decree  in  any  respect. 
The  plaintiff  in  error  prosecutes  this  appeal 
for  the  single  purpose  of  having  that  portion 
of  the  decree  vesting  the  five  minor  children 
with  tbe  fee  simple  to  five-sixths  interest  in 
tbe  homestead  declared  void. 

In  defendant's  brief,  we  find  the  following 
admission: 

"This  action  originally  included  all  of  said 
minor  children  as  defendants,  but  the  proceed- 
ing as  to  the  minor  children  was  abandoned 
for  the  reason  that  they  were  not  parties  in 
interest,  having  no  right  or  title  in  and  to  the 
land  described  and  were  not  necessary  parties 
to  the  proceeding." 

Therefore  the  sole  question  for  our  consid- 
eration is  as  to  that  part  of  the  decree  vest- 
ing the  five  minor  children  with  the  fee  sim- 
ple to  five-sixths  interest  in  the  homestead. 
Is  the  decree  in  this  particular  merely  &e- 
roneous,  or  is  it  absolutely  void?  If  merely 
an  erroneous  exercise  of  power  by  tbe  dis- 
trict court,  then  the  decree  has  become  final, 
because  there  was  no  apiteal  from  tbe  decree 
as  originally  entered.  If  the  trial  court, 
however,  was  without  Jurisdiction,  then  that 
part  of  tbe  decree  would  be  void,  and  tbe 
title  to  tbe  five-sixth  Interest  would  remain 
where  It  was  before  the  decree  was  Altered; 
that  Is,  in  the  defendant  No  attack  is 
made  on  that  portion  of  the  decree  vesting 
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a  one-sixth  Interest  In  the  plaintiff,  Belle 
Cooper. 

Section  4968,  Rev.  Laws  of  OkL  1910,  pro- 
vides tbat  when  a  divorce  la  granted  the 
court  shall  make  provision  for  the  guardian- 
ship, custody,  support,  and  education  of  the 
minor  children  of  the  marriage,  and  may 
modify  or  change  any  order  in  this  leepect, 
whenever  circumstances  render  such  change 
proper,  either  before  or  after  final  Judgmait 
in  the  action. 

Under  the  above  section,  the  only  author- 
ity given  to  the  court  is  to  make  provisions 
for  the  guardianship,  custody,  support,  and 
education  of  the  minor  children,  and  in  the 
instant  case,  when  the  court  attempted  to 
vest  title  in  the  children,  there  was  evidently 
no  intention  on  the  part  of  the  court  to  at- 
tempt to  vest  this  interest  in  the  children  as 
heirs  of  the  defendant  or  aa  strangers  to  the 
action.  We  are  to  presume  tliat  the  court 
had  in  view  the  best  Interest  of  the  children 
as  to  their  support,  maintenance,  and  edu- 
cation. It  Is  not  as  If  the  court  undertook 
to  divest  the  defendant  of  his  Interest  in 
the  land  and  give  It  to  strangers.  Under  the 
law,  it  is  the  duty  of  the  father  to  support 
his  minor  children,  and  when  the  court  found 
that  the  father  was  not  a  suitable  person  to 
have  the  custody  of  the  children,  and  grant- 
ed the  mother  a  divorce  on  the  grounds  of 
cruelty  of  the  defendant,  and  awarded  the 
custody  of  the  children  to  her.  It  was  the  du- 
ty of  the  court  to  see  that  such  a  decree 
should  be  granted  as  would  protect  the  minor 
children.  The  court  had  full  power  to  vest 
the  title  in  the  mother  absolutely  for  the 
support  of  herself  and  minor  children;  but, 
having  in  view,  no  doubt,  the  best  Interest 
ot  the  children,  the  court  saw  ^proper  to  so 
word  the  decree  so  that  in  the  event  the 
mother  remarried,  and  in  her  new  love  neg- 
lected the  minor  children  involved  in  this 
action,  that  In  that  event,  and  for  the  best 
Interest  of  the  children,  the  interest  in  the 
land  should  be  vested,  as  was  done,  by  vir- 
tue of  the  decree.  WhUe  a  decree  of  this 
nature  might  be  erroneous,  we  are  not  pre- 
pared to  say,  nor  are  we  called  upon  to  de- 
cide, that  the  portion  of  the  decree  vesting 
the  five-sixth  Interest  in  the  children  is  ab- 
solutely void.  If  the  plaintiff  had  appealed 
from  the  decree  vesting  this  five-sixth  inter* 
est  in  the  children,  and  the  appellate  court 
should  have  held  that  the  decree  was  either 
voidable  or  absolutely  void,  the  decree  would 
have  been  reversed,  and  the  cause  remanded 
to  the  trial  court  to  modi^  the  decree  in 
snch  a  manner  as  to  make  the  same  effective 
under  the  provisions  of  the  above  section. 
If  any  rights  were  vested  in  the  children 
by  the  decree,  they  cannot  be  deprived  of 
those  rights  without  their  day  in  court.  Any 
judgment  rendered  by  either  this  court  or 
the  trial  conrt,  without  their  being  parties 
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to  the  action,  would  not  be  binding  on  them. 

In  Jefferson  v.  Gallagher  et  al.  (OkL  Sup.) 

160  Pac.  1071,  the  fifth  paragraph  of  the 

syllabus  reads  as  follows: 

"5.  A  judgment  rendered  without  jurisdic- 
tion  of  the  person  is  no  judgment  at  all;  it  is 
a  mere  nullity.  It  is  attended  by  none  of  the 
consequences  of  a  valid  adjudication,  nor  is  it 
entitled  to  the  respect  accorded  to  one.  It  can 
neither  affect,  impair,  nor  create  Vights.  As 
to  the  person  against  whom  it  profeSBea  to  be 
rendered,  it  binds  him  in  no  degree  whatever. 
As  to  the  person  in  whose  favor  it  professes  to 
be,  it  places  him  in  no  better  position  than  he 
occupied  before,  and  gives  him  no  new  right. 
Aa  to  third  persons,  it  can  neither  l>e  a  source 
of  title,  nor  an  impediment  in  the  way  of  en- 
forcing claims.  It  is  not  necessary  to  take  any 
steps  to  have  it  reversed,  vacated,  or  set  aside, 
and  whenever  it  is  brought  up  against  the  par- 
ty, he  may  assail  its  pretensions  and  show  its 
worthlessnesB.  It  is  supported  by  no  presump- 
tions, and  may  be  impeached  in  any  action,  di- 
rect or  collateral.  It  is  a  judgment  which  is 
entirely  void,  and  may  be  shown  to  be  void  in  a 
collateral  as  well  as  a  direct  proceeding,  by  ex- 
trinsic evidence  as  well  as  by  the  record  itself." 

As  we  have  seen,  the  only  parties  to  this 
action  are  Thomas  Cooper  and  Belle  Cooper, 
and,  as  there  is  no  contention  aa  to  the 
rights  of  B^e  Cooper,  as  to  her  one-sixth 
Interest,  we  conclude  that  the  judgment  of 
the  trial  court  should  be  affirmed;  and  It 
Is  so  ordered. 

HARRISON,  C.  J.,  and  NICHOLSON, 
ELTING,  and  McNEILL,  JJ.,  concur. 


(85  Okl.  168) 
WAGONER  V.  CA8KEY.    (No.  10463.) 

(Supreme  Ourt  ot  Oklahoma.    March  7,  1922.) 

(Byllabus  hy  the  Court.) 

1.  Appeal  and  error  <g=3977(l)— New  trial  «=» 
6— Decision  on  motion  for  new  trial  Is  within 
trial  court's  discretion  and  will  be  disturbed 
only  for  abuse. 

The  granting  or  refusal  of  a  new  trial  is 
always  a  matter  largely  witliin  the  legal  dis- 
cretion of  a  trial  court,  and  the  action  of  the 
trial  court  in  granting  or  refusing  a  new  tri^ 
will  not  be  disturbed  by  this  court  upon  appeal 
unless  it  clearly  appears  that  there  was  abuse 
of  discretion. 

2.  New  trial  <s=>l24(i)— New  trial  Tor  newly 
discovered  evidence  sliould  be  denied  unless 
movant  shows  facts  proving  due  diligence. 

Before  a  new  trial  should  be  granted  upon 
the  grounds  of  newly  discovered  evidence,  due 
diligence  prior  to  the  trial  in  respect  to  pro- 
curing such  evidence  must  be  shown,  and  to 
this  end  it  is  not  sufficient  for  the  moving  party 
merely  to  allege  that  ho  used  due  diligence,  but 
he  must  show  the  facts  so  the  court  can  see 
whether  there  was  due  diligence,  and  when  the 
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record  and  ehowing  made  upon  the  application 
for  a  new  trial  disclose  that  the  moving  party, 
bj  the  use  of  due  diligence,  might  have  obtained 
the  evidence,  it  being  upon  transactions  to 
which  he  was  a  party  and  of  which  he  had 
knowledge,  a  new  trial  should  not  be  granted. 

3.  New  trial  «s»l08(l)— Newly  discovered  evi- 
dence must  make  it  probalile  that  difFerent 
verdict  would  be  rendered. 

It  is  not  sufficient  that  the  new  evidence, 
had  it  been  offered  on  the  trial,  might  have 
changed  the  verdict.  The  new  evidence  most 
be  of  sufficient  importance  to  make  a  probabil- 
ity that  a  different  verdict  will  be  returned  upon 
another  trial. 

4.  New  trial  «=»  1 45— Jurors'  statements  after 
trial  and  not  under  oath  are  not  competent  to 
impeach  verdict. 

The  statements  of  a  juror,  made  after  the 
trial  and  not  under  oath,  are  not  competent  to 
impeach  the  verdict  of  a  jury  on  the  grounds  of 
misconduct  of  a  juror  or  that  said  verdict  wag 
corruptly  procured.  The  statements  are  mere- 
ly hearsay  and  should  not  be  considered. 

5.  Record  bearing  on  Impeachment  of  verdict 
and  refusing  new  trial  shows  court's  action 
proper. 

The  record  in  this  case  examined  bearing 
upon  the  question  of  impeaching  the  verdict, 
and  the  action  of  the  trial  court  in  refusing  a 
new  trial  thereon  is  found  to  be  correct,  and 
the  ruling  will  not  be  disturbed. 

Appeal  from  County  Court,  Ottawa  Coun- 
ty; N.  0.  Barry,  Judge. 

Action  by  C.  O.  Caskey  against  W.  A.  Wag- 
oner. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  C.  Wallace  and  E.  C.  Fitzgerald,  both 
of  Miami,  for  plaintiff  in  error. 

H.  L.  Shannon,  of  Miami,  for  defendant  in 
error. 

EIiTING,  J.  This  action  was  commenced 
In  the  county  court  of  Ottawa  county,  Okl., 
on  the  21st  day  of  May,  1918,  by  the  defend- 
ant in  error,  plaintiff  below,  by  filing  a  peti- 
tion in  said  court  which  was  in  words  and 
figures  as  follows: 

"For  bis  petition  in  the  above-entitled  cause 
the  plaintiff  says  that  on  or  about  the  Sth  day 
of  November,  1917,  the  plaintiff  and  defendant 
entered  into  an  agreement  whereby  it  was 
agreed  that  the  plaintiff  should  ask  a  prospect 
drUl  hole  on  the  southwest  quarter  of  the 
southwest  quarter  of  section  27,  township  29, 
range  22  in  Ottawa  county,  Oklahoma,  and  that 
the  defendant  should  pay  to  the  plaintiff  for 
drilling  said  prospect  hole  the  sum  of  one  and 
50/100  (J1.50)  dollars  per  foot;  that  pursu- 
ant to  said  agreement  the  plaintiff  drilled  a 
prospect  bole  on  said  land  to  a  depth  of  three 
hundred  nineteen,  319,  feet,  and  that  the  de- 
fendant is  indebted  to  the  plaintiff  for  and  on 
account  of  drilling  said  prospect  bole  in  the 
sum  of  four  hundred  seventy-eight  and  50/100 
(1478.50)  dollars  which  the  defendant  has  fail- 


ed and  refused  to  pay  to  the  plaintiff  althongh 
payment  thereof  has  frequently  been  demanded. 
"Wherefore,  plaintiff  prays  for  judgment 
against  the  defendant  for  the  sum  of  four  hun- 
dred seventy-eight  and  50/100  ($478.50)  dol- 
lars, and  for  the  costs  of  this  action." 

To  which  petition  W.  A.  Wagoner,  plalntlir 
in  error,  defendant  below,  filed  the  followlns 
answer  omitting  the  caption: 

"Comes  now  the  defendant  above  named  and 
for  answer  to  the  petition  of  the  plaintiff  filed 
herein,  denies  each 'and  every  allegation  therein 
contained. 

"Said  defendant  expressly  denies  that  at  any 
time  he  entered  into  a  contract  with  the  plain- 
tiff herein,  for  the  sinking  of  a  prospect  drill 
hole  for  this  defendant  and  denies  that  he  ever 
agreed  to  pay  plaintiff  for  any  drilling  as  afore- 
said. 

"Said  defendant  denies  that  he  is  indebted  to 
plaintiff  in  any  sum  whatsoever." 

On  the  15th  day  of  July,  1918,  a  jury  was 
impaneled  In  the  county  court  which  returned 
a  vercjict  in  favor  of  the  plaintiff  below,  de- 
fendant in  error,  against  the  plaintiff  in  er- 
ror, defendant  below,  in  the  sum  of  $478.50. 
Plaintiff  In  error,  defendant  below,  filed  mo- 
tion for  new  trial  setting  up  two  grounds  for 
same  and  that  afterwards  the  plaintiff  in 
error  filed  a  supplemental  motion  for  a  new 
triaL  To  said  supplemental  motion  wtis  at- 
tached an  aflidavit  for  EX  D.  Ballard.  In 
said  affidavit  Ballard  stated  in  substance 
that  he  had  had  a  conversation  with  one  A. 
H.  Hale  who  bad  sat  as  one  of  the  jurors  in 
the  instant  case  in  the  county  court. 

In  the  conversation  Hale  stated  that  be 
had  been  in  the  employ  of  H.  U.  Shannon,  an 
attorney  of  Miami,  Okl.,  for  the  past  two 
mcmtbs,  and  within  said  time  he  had  "fixed" 
two  juries  for  the  said  Shannon.  Ballard 
stated  that  Hale  told  him  that  he  (Hale) 
was  employed  by  Shannon  as  a  collector  and 
that  his  compensation  was  not  on  the  basis 
of  collections,  but  on  a  salary,  and  that  the 
main  thing  to  do  was  to  get  a  judgment  on 
the  items  he  had  for  collection.  That  after- 
wards the  plaintiff  in  error,  defendant  below, 
filed  an  amended  supplemental  motion  for  a 
new  trial.  Tb\a  third  motion  was  based  up- 
on the  grounds  of  newly  discovered  evidence. 
As  a  basis  for  said  third  motion,  the  affida- 
vit of  one  W.  F.  Samuels  was  attaclted.  Sam- 
Mels  was  not  subpoenaed  nor  bis  evidence 
taken  in  the  triaL 

The  substance  of  Samuels'  affidavit  was 
that  he  had  taken  some  leases  on  certain 
lands  from  W.  A.  Wagoner,  plaintiff  in  error, 
defendant  t>elow,  and  that  he  bad  forbidden 
C.  C.  Caskey,  defendant  in  error,  plaintiff  be- 
low, from  drilling  upon  one  of  the  said  tracts 
of  land.  That  he  went  away  and  came  back 
and  found  that  Cnskey  had  moved  his  rig 
onto  said  lands,  and  that  he  notified  Caskey 
that  he  would  not  be  responsible  for  any 
drilling  work  upon  said  lands,  and  that  Caa- 
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key  had  replied  tbat  be  did  not  consider  It 
necessary  tbat  he  (Samuels)  promise  to  pay 
him  for  the  drilling,  and  that  he  would  not 
hold  Samuels  responsible  for  the  pay,  and 
tbat  Wagoner  was  the  one  who  had  prom- 
ised to  pay  him  for  the  work.  Caskey's  suit 
being  against  Wagoner  and  not  against  Sam- 
uels. 

To  the  affidavit  of  Ballard,  Hale  filed  a 
counter  affidavit  denying  absolutely  the  state- 
ment.s  of  Ballard.  H.  L.  Shannon,  the  attor- 
ney representing  Caskey,  the  defendant  in 
error,  in  this  suit,  also  filed  an  affidavit  de- 
nying the  charges,  and  Caskey  filed  a  coun- 
ter affidavit  to  the  affidavit  of  Samuels  deny- 
ing the  material  parts  of  Samuels'  affidavit 
in  support  of  the  second  su^lemental  mo- 
tion. That  afterwards  the  county  court  over- 
ruled the  said  motions  for  a  new  trial,  to 
which  action  of  the  court  exceptions  were 
taken  and  appeal  lodged  in  this  court 

[1]  The  plaintiff  in  error  contends  that  the 
trial  court  committed  error  in  refa<3ing  the 
motion  for  a  new  trial.  In  this  contention, 
the  plaintiff  in  error  la  confronted  with  the 
following  rule  by  this  court  as  to  error  of 
trial  coilrts  in  passing  on  motions  for  new 
trials,  which  is  followed  and  adhered  to  in- 
variably and  in  numerous  cases  by  this  court: 
The  latest  prououuceiuent  upon  this  proposi- 
tion is  the  case  of  Uicks  v.  Alexander,  204 
Pac.  023,  ophilon  filed  February  21, 1922,  not 
yet  officially  reported,  the  fourth  syllabus  of 
which  case  reads  as  follows: 

"The  granting  or  refusal  of  a  new  trial  is  al- 
ways a  matter  largely  within  the  legal  discre- 
tion of  a  trial  court  and  the  action  of  the  trial 
court  in  granting  or  refusing  a  new  trial  will 
not  be  disturbed  by  this  court  on  appeal,  un- 
less it  clearly  appears  that  there  was  an  abuse 
of  discretion." 

To  the  same  effect  are  Crouch  v.  Crouch, 
59  Okl.  181,  158  Pac.  573;  Vickers  v.  Philip 
Carey  Co.,  49  Okl.  231,  151  Pac.  1023,  L.  U. 
A.  1916C,  1155 ;  M.  K.  &  T.  Ry.  Co.  v.  James, 
61  Okl.  1,  159  Pac.  1109;  A.  T.  &  S.  F.  Ry. 
Co.  V.  Schultz,  24  Okl.  365,  103  Pac.  756; 
PhUip  Carey  Co.  v.  Vickers,  38  Okl.  643,  134 
Pac.  851;  Chicago,  B.  I.  &  P.  Ry.  Co.,  v.  May- 
nard,  31  OkL  685,  122  Pac.  149. 

[2]  The  following  is  taken  from  the  case 
of  M.  K.  &  T.  Ry.  Co.  ▼.  Jam^,  heretofore 
cited: 

"Trial  courts  are  vested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  when- 
ever, in  the  opinion  of  the  trial  court,  the 
party  asking  for  a  new  trial  has  not  probably 
had  a  reasonably  fair  trial,  and  has  not,  in 
all  probability,  obtained  or  received  substantial 
justice,  although  it  might  be  difficult,  in  many 
instances,  for  the  trial  court  or  the  parties  to 
state  the  grounds  for  such  new  trial  upon  pa- 
per BO  plainly  that  the  Supreme  Court  could 
understand  them  as  well  as  the  trial  court  and 
the  parties   themselves   understood  them." 


The  first  contention  argued  by  the  plain- 
titr  in  error  in  his  brief  was  upon  the  ques- 
tion of  error  by  the  trial  court  in  overruling 
the  motion  for  new  trial  for  the  reason  of 
newly  discovered  evidence.  The  evidence  re- 
lied upon  is  set  out  by  the  affidavit  of  W.  F. 
Samuels.  The  record  discloses  that  the  de- 
fense of  W.  A.  Wagoner,  plaintiff  in  error, 
defendant  below,  was  that  the  work  by  Cas- 
key in  drilling  the  well  was  not  for  him 
(Wagoner),  but  for  W.  F.  Samuels. 

W.  F.  Samuels'  connection  with  the  de- 
fense, developed  by  the  record,  was  so  close 
and  intimate  that  we  are  unable  to  see  how 
the  plaintiff  in  error  is  to  escape  the  con- 
clusion that  he  would  be  presumed  to  have 
knowledge  of  the  evidence  that  Samuels 
could  testify  to  or  at  least  the  probability  of 
his  having  knowledge  of  the  facts,  and  we 
think  the  follo\ving  proposition  laid  down  in 
29  Gyc.  892,  appUes: 

"As  a  rule  the  applicant  for  a  new  trial  must 
have  made  reasonable  inquiry,  where  necessary, 
before  the  trial,  to  learn  what  persons  were 
present  at  the  time  a  matter  in  controversy 
occurred.  He  must  have  been  reasonably  dili- 
gent to  find  and  inquire  of  persons  known  or 
supposed  to  have  participated  in  an  act,  trans- 
action or  conversation  in  controversy,  or  to 
have  had  some  connection  therewith  or  knowl- 
edge thereof,  or  to  have  been  present  at  the 
time  and  place  of  its  occurrence,  as  to  their 
knowledge  thereof.  The  failure  of  the  applicant 
to  Inquire  what  a  person  supposed  to  have 
knowledge  of  a  matter  in  controversy  knew 
about  it  or  to  call  or  examine  him  as  a  witness 
is  not  ezcasod  ordinarily  by  the  fact  that  their 
relations  were  unfriendly  or  tbat  the  witness 
was  believed  to  be  hostile." 

In  the  case  of  Lukens  v.  Garrett,  2  Kan. 
App.  722,  44  Pac.  23,  in  discussing  the  propo- 
sition the  court  stated  the  following: 

"(1)  Before  a  new  trial  should  be  granted  on 
the  ground  of  newly  discovered  evidence,  due 
diligence  prior  to  the  trial  in  respect  to  such 
evidence  must  be  shown;  and  to  this  end  it  is 
not  sufficient  for  the  moving  party  to  merely 
allege  that  he  used  due  diligence,  but  he  must 
show  the  facts,  so  tbat  the  court  can  see  wheth- 
er there  was  due  diligence. 

"(2)  And  when  the  record  and  shovring  made 
upon  the  application  for  a  new  trial  disclose 
that  the  moving  party,  by  the  use  of  due  dili- 
gence, might  have  obtained  the  evidence,  it 
being  upon  transactions  to  which  he  was  a 
party,  and  of  which  he  had  knowledge,  a  new 
trial  should  not  be  granted." 

See  Butler  v.  Estrella  RaLsin  Vineyard  Co., 
124  Cal.  239,  56  Pac.  1040;  Arkadelphia 
Lumber  Co.  ▼.  Posey,  74  Ark.  377,  85  S.  W. 
1127;  Bresnan  v.  Grogan,  74  Mo.  App.  687; 
Cole  V.  Thomburg,  4  Colo.  App.  95,  34  Paa 
1013. 

[3]  Also,  in  29  Cyc.  899,  discussing  the 
proposition  in  regard  to  granting  motions  for 
new  trial  upon  newly  discovered  eTidenoe^ 
the  rule  is  stated  as  follows: 
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"It  is  not  sufficient  tbat  the  new  evidence, 
had  it  been  offered  on  the  trial,  might  have 
changed  the  verdict.  According  to  the  weight 
of  authority,  it  must  be  sufficiently  important 
to  malse  it  probable  that  a  different  verdict 
will  be  returned  on  another  trial.  According 
to  some  authorities,  the  new  evidence  must  be 
of  a  decisive  or  conclusive  character  or  auch 
as  to  render  a  different  result  reasonably  cer- 
tain." 

See  Huster  v.  Wynn,  8  OkL  569,  58  Pac. 
736;  Sexton  v.  Tj&mb,  27  Kan.  432;  Robins 
V.  Fowler,  2  Ark.  133;  Wilkes  v.  Wolback, 
30  Kan.  375,  2  Pac.  608.  See,  aUo,  second 
syllabus  Trower  v.  Roberts,  17  OkL  641,  89 
Pac.  1113. 

[4,  t]  We  do  not  think  that  it  can  be  rea- 
sonably contended  that  under  the  principles 
of  law  as  held  by  this  court  and  as  control- 
ling this  court  in  reviewing  the  action  of  the 
trial  court  in  refusing  or  granting  new  trials, 
nor  under  the  principles  of  law  as  adduced 
from  the  rules  we  have  enunciated  in  this 
opinion,  that  It  Is  possible  for  this  court  to 
hold  that  the  trial  court  committed  error  in 
refusing  a  new  trial  upon  the  grounds  of  the 
newly  discovered  evidence. 

Upon  the  question  raised  as  to  the  Juror 
Hale,  we  are  unable  to  see  error  in  this  head- 
ing. The  proofs  as  to  the  conduct  of  this 
Juror  and  of  the  attorney  for  the  defendant 
in  error,  as  shown  by  the  affidavits,  are  to- 
tally insufficient  to  impeach  the  proceeding. 

We  bare  examined  the  three  cases  dted  by 
the  plainiUf  in  error  and  relied  upon,  and  in 
those  cases  the  admitted  facts  were  such  a« 
to  throw  suspicion  upon  the  proceedings,  and 
this  court  held  as  a  matter  of  law  that  they 
could  not  sustain  the  results  of  a  trial  un- 
der such  admitted  circumstances. 

It  is  sought  in  the  instant  case  to  Impeach 
this  proceeding,  not  upon  the  direct  proofs  of 
a  Juror  himself  under  oath  after  conclusion 
of  the  trial,  but  by  proofs  adduced  by  a 
third  party  who  testified  to  statenkents  of  the 
Juror  made  to  him.  We  do  not  think  that  a 
Jury  proceeding  can  be  Impeached  upon  such 
evidence,  and  most  certainly  we  would  not 
reverse  the  trial  court  In  overruling  an  ef- 
fort to  impeach  the  verdict  where  the  Juror 
himself  denied  the  statements  and  where  he 
was  corroborated  by  other  witnesses  as  to 
his  good  faith.    See  29  Cyc.  981. 

In  the  case  of  Cain  Bros.  Co.  t.  Wallace, 
46  Kan.  138,  26  Pac.  445,  the  Supreme  Court 
of  Kansas  said: 

"The  last  assignment  urged  is  the  misconduct 
of  the  jury.  This  claim  is  supported  by  the  af- 
fidavits of  two  of  the  members  of  the  corpora- 
tion as  to  what  one  of  the  jurors  told  them 
after  the  trial  had  been  concluded  and  the  jury 
discharged.  Statements  made  by  a  juror  after 
the  trial,  and  not  under  oath,  are  not  competent 
evidence.  They  would  simply  be  hearsay,  and, 
when  the  testimony  of  the  juryman  himself  is 
not  offered,  should  not  be  considered." 


To  the  same  effect  are:  Sharpe  t.  Wil- 
liams, 41  Kan.  66,  20  Pac.  497;  Gottleib  v. 
Jasper,  27  Kan.  770;  Richards  v.  Richards, 
20  Colo.  303,  38  Paa  323 ;  Easley  v.  Mo.  Pac. 
Ry.  Co.,  113  Mo.  236,  20  S.  W,  1073. 

Finding  no  error  in  the  ruling  of  the  trial 
court,  the  Judgment  of  the  trial  court  is  af- 
firmed. 

HARRISON,  C.  J.,  PITCHFORD,  V.  O. 
J.,  and  McNeill  and  NICHOLSON,  JJ., 
concur. 


LOWREY  V.  NORTHRUP. 


(Supreme  Court  of  Oklahoma. 
1922.) 


(86  Okl.  222) 
(No.   10577.) 
March  14, 


(Syttabui  in  the  Cottrt.) 

Appeal  and  error  <S=>773(5)— Where  defeiidaHt 

In  error  filed  no  brief,  the  Supnme  Conrt 

need  not  search  the  reoord  for  grounds  to 

sustain  the  judgment. 

Where    plaintiff    in    error    has    prepared, 

served,  and  filed  a  brief  as  required  by  the  rules 

of  this  court,  and  there  is  no  brief  filed  and 

no  reason  given  for  its  absence  on  the  part  of 

defendant  in  error,  this  court  is  not  required  to 

search  the  record   to  find  some  theory  upon 

which  the  judgment  below  may  be  sustained; 

but,   where  brief  filed  appears  reasonably  to 

sustain   the   assignments  of  error,  the   court 

may  reverse  the  judgment  in  accordance  with 

the  prayer  of  the  petition  of  plaintiff  in  error. 

Frost  V.  Haley,  63  Okl.  19,  161  Pac.  1174. 

Appeal  from  tMstrict  Court,  Oklahoma 
County;   John  W.  Hayson,  Judge. 

Action  by  John  A.  Northrup  against  S.  L. 
Lowrey.  Jud^nent  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Ross  N.  Lillard,  J.  Emmett  Buckley,  Eb^i 
L.  Taylor,  and  Joe  Bailey  Allen,  all  of  Ok- 
lahoma City,  for  plaintiff  in  error. 

Loyal  J.  Miller,  of  Oklahoma  City,  for  de- 
fendant in  error. 

KENNAME3R,  J.  On  the  5th  day  of  Decem- 
ber, 1917,  John  A.  Northrup  commenced  this 
action  as  plaintiff  against  S.  L  Lowrey,  de- 
fendant, in  the  Justice  court  before  T.  F. 
D<mnell,  a  Justice  of  the  peace  of  Oklahoma 
City  district  in  Oklahoma  county,  Okl.,  under 
the  forcible  entry  and  detainer  statutes  for 
restitution  of  possession  of  certain  real  prop- 
erty. In  the  trial  of  the  cause  before  the 
justice  of  the  peace,  judgment  was  entered  In 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed the  cause  to  the  district  court  of  Okla- 
homa county.  When  the  cause  came  on  for 
trial  In  the  district  court,  the  court  upon  its 
own  motion  dismissed  the  appeal,  to  which 
ruling  the  defendant  excepted,  and  has  prose- 
cuted this  appeal  to  reverse  the  Judgment 
of  the  district  court  dismissing  the  appeal. 
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On  the  14th  day  of  November,  1921,  the 
plalntlS  in  error  served  a  copy  of  his  brief 
npon  the  attorney  of  record  for  the  defend- 
ant in  error.  No  brief  has  been  filed  on  be- 
half of  the  defendant  In  error,  and  no  ex- 
cuse for  such  failure  has  been  presented  to 
the  court  The  brief  of  the  plaintiff  in  error 
appears  to  sustain  his  assignments  of  error. 
In  this  situation,  the  rule  is  well  established 
that  the  court  la  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
Judgment  of  the  trial  court  may  be  sustained, 
but  may  reverse  the  judgment  in  accordance 
with  the  prayer  of  the  petition  in  error. 
Frost  V.  Haley,  63  OW.  19,  1«1  Paa  1174. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 

HARBISON,  C.  J.,  and  JOHNSON,  MID- 
IaBR,  and  NICHOLSON,  JX,  concur. 


(.a  Okl.  'MO) 

QEARHARDT  et  al.  v.  MOULDER. 
(No.   10563.) 

(Supreme  Court  of  Oklahoma.   March  7, 1922.) 

(Syllahus  iv  th^  Court.) 

1.  Pleading  <g=>237(4),  433(3)— Court  may  per- 
mit petition  to  be  amended  to  conform  to 
facts  proved. 

The  court  may  before  or  after  judgment,  to 
furtherance  of  justice,  allow  the  petition  to  be 
amended  to  conform  to  the  tacts  proved,  and 
the  judgment  of  the  trial  court  will  not  be 
reversed  because  of  defects  or  omissions  In  the 
petition,  when  such  defects  or  omissions  are 
supplied  by  the  proof. 

2.  Appeal  and  error  «=»888(2)— When  the  pe- 
tition's sufficiency  Is  not  challenged  below, 
■or  evidence  objected  to,  the  petition  may  be 
amended  on  appeal  to  support  Judament. 

When  the  anfiScieDCy  of  a  petition  is  not 
challenged  In  the  trial  court,  and  evidence  is 
introduced  without  objection,  and  it  appears 
that  the  substantial  rights  of  the  parties  have 
not  been  affected,  the  petition  ma;  be  amended 
In  the  appellate  court  to  support  the  judgment 
of  the  trial  court,  if  necessary,  or  the  amend- 
ment win  be  deemed  to  have  been  made. 

3.  Appeal  and  error  <es>ll70(l)-^o  judgment 
will  be  set  aside  for  error  not  probably  re- 
sulting In  miscarriage  of  Justice  or  violating 
constitutional  or  statutory  right. 

No  judgment  shall  -  be  set  aside  or  new 
trial  granted  by  any  appellate  court  of  this 
state  in  any  case,  civil  or  criminal,  on  the 
ground  of  misdirection  of  the  jury  or  the  im- 
proper admission  or  rejection  of  evidence,  or 
as  to  error  in  any  matter  of  pleading  or  proce- 
dure, unless,  in  the  opinion  of  the  court  to 
which  application  is  made,  after  an  examina- 
tion of  the  entire  record,  it  appears  that  the  er- 
ror complatoed  of  has  probably  resulted  in  a 
miscarriage  of  justice,  or  constitutes  a  snbstan- 
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tial  violation  of  a  constitutional  or  statutory 

right 

4.  Record  held  not  to  disolose  reversible  error. 

Record  examined,  and  held  to  disclose  no 
reversible  error. 

(Additional  SvBalm*  ty  Editorial  Staff.) 

5.  Appeal  and  error  «=>I068(4)— Instruotioa 
on  measure  of  damages  to  crops  from  ob- 
struction of  stream  not  prejudicial  error. 

In  an  action  for  damages  from  obstruction 
of  a  natural  water  course  leading  through  plain- 
tiffs premises,  an  instruction  that  plaintiff's 
measure  of  damages  would  be  any  diminished 
value  of  his  leasehold  interest,  together  with 
the  amount  of  injury  to  his  growing  crops  dur- 
ing the  time  complained  of,  and  during  which 
the  defendants  maintained  such  obstruction, 
not  to  exceed  the  amount  sued  for,  held  not 
prejudicial  error,  to  view  of  the  amount  of  the 
verdict 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Hal  Johnson,  Judge. 

Action  by  William  T.  Moulder  against 
Frederidca  Gearhardt  and  anoth^.  Verdict 
and  judgment  for  plaintiff,  and  the  defend- 
ants ajppeal.    Affirmed. 

Geo.  B.  Rittenbouse,  F.  A.  Rittenhouse,  and 
P.  T.  McVay,  all  of  Oklahoma  City,  and  Jar- 
rett  &  Speakman,  of  Chandler,  for  plainttSs 
In  error. 

Thos.  G.  Andrews,  of  Obandler,  for  de- 
fendant in  errw. 

PITCHFORD,  V.  a  J.  This  action  was 
commenced  in  the  district  court  of  Lincoln 
county,  Okl.,  on  the  3lst  day  of  May,  1917, 
by  William  T.  Moulder,  as  plalntlfT,  against 
Fredericka  Gearhardt  and  W.  A.  McPherson, 
as  defendants,  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  by  reason 
of  the  obstruction  by  defendants  of  the  natu- 
ral water  course  leadtog  through  plaintiff's 
premises  and  down  through  the  premises 
leased  and  occupied  by  the  defendants  Im- 
mediately below  the  plaintiff's  lease,  it  being 
alleged  by  plaintiff  In  substance  that  in  times 
of  heavy  rainfall  the  natural  flow  of  the  flood 
surface  waters  running  down  upon  the  plain- 
tiff's land  from  the  lands  higher  up  accumu- 
lated in  a  natural  depression,  which  led  down 
across  plaintitTs  premises  onto  and  across 
the  defendants'  premises,  and  ran  down  and 
followed  through  such  natural  depression  to 
Its  confluence  with  Quapaw  creek;  that  in 
the  spring  of  1917  the  defendants  caused  a 
dam  to  be  built  across  such  water  course  or 
natural  depression  in  such  a  manner  as  to 
obstruct  the  flow  of  water  down  and  through 
such  water  course  or  depression  to  such  an 
extent  that  at  various  times  thereafter,  and 
during  and  immediately  after  heavy  rain- 
falls, large  volumes  of  water  were  caused  by 
said  dam  to  be  accumulated  and  collected. 
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and  to  be  dammed  up  and  cast  upon  the 
premises  of  the  plaintiff,  thereby  causing 
great  quantities  of  sand  and  sediment  and 
drift  stuff  to  be  deposited  upon  plaintiff's 
land,  to  the  great  injury  of  plaintiff's  lease- 
hold interest  In  said  land,  and  to  the  great 
injury  and  damage  of  his  growing  crops,  all 
to  the  damage  of  plaintiff  in  the  sum  of 
$625. 

The  plaintiff  prayed  that  said  dam  be  de- 
clared a  nuisance,  and  abated  as  such,  and 
asked  for  jiulRment  for  damages.  The  jury 
returned  a  verdict  in  favor  of  plaintiff  and 
against  the  defendaut.s  for  $340.  Judgment 
was  rcndwed  in  accordance  with  the  verdict, 
and  defendiiuts  were  enjoined  from  in  any 
manner  interfering  with  the  flow  of  the 
water  upon  or  across  the  land  of  plaintiff. 

Defeitduuts  appeal,  and  for  reversal  of  the 
judgment  of  the  trial  court  assign  as  error 
that  the  verdict  Is  not  supported  by  the  evi- 
dence, and  that  the  court  erred  in  r>=fnsing 
to  give  the  Jury  any  instructions  defining  the 
measure  of  damages,  and  refusing  to  give  de- 
fendants' offered  instruction  No.  1,  which 
defined  the  measure  of  damages.  Defend- 
ants contend  that  the  petition  shows  that 
plaintiff  is  seeking  damages  for  permanent  in- 
jury to  real  property,  and  that  there  was 
error  in  failing  to  properly  instruct  the  Jury 
on  this  question.  We  are  unable  to  agri>e 
with  defendants  in  this  contention.  From 
an  examingition  of  the  petition,  it  clearly  ap- 
pears that  the  damages  claimed  consisted  in 
causing  plaintiff's  crops  to  be  destroyed  and 
damaged,  in  addition  to  damaging  his  lease- 
hold rights  in  the  premises  leased. 

The  petition,  under  another  paragraph, 
was  more  specific  in  the  allegation  of  dam- 
age to  crops,  in  charging  that  there  was  an 
entire  loss  of  two  acres  planted  to  com,  and 
that  said  two  acres  were  ruined  for  agricul- 
tural purpo8t>s;  that  the  reasonable  value 
of  said  two  acres  of  crops  was  $75 ;  that  the 
plaintiff  had  other  crops  on  the  east  side  of 
Brush  creek  which  it  is  alleged  were  injured 
in  the  sum  of  $150,  and  the  damage  to 
the  agricultural  rights  of  the  plaintiff  In 
the  laii<L«  overflowed  was  alleged  to  be  $400. 
The  defendants  demurred  to  the  petition, 
which  was  overruled.  No  question  as  to  the 
correctness  of  the  court  on  overruling  the 
demurrer  is  raised;  no  motion  was  tiled  ask- 
ing that  the  petition  be  made  more  definite 
and  certain  as  to  the  nature  of  the  damage 
to  crops,  or  as  to  the  diaractcr  of  the  crops 
damaged. 

The  proof,  however,  on  the  part  of  the 
plaintiff,  to  which  no  objection  was  offered, 
showed  that  at  least  four  acres  of  corn  were 
destroyed,  that  three  acres  of  the  four  were 
afterwards  replanted,  and  produced  10 
bushels  to  the  acre,  and  that  the  adjoining 
land,  which  was  not  overflowed,  and  was 
free  from  sand,  produced  from  40  to  50 
bushels  to  the  acre.  The  plaintiff  testified 
that  the  land  was  worth  for  that  year  for 


agricultural  purposes  $20  per  acre.  There 
seems  to  be  no  conflict  as  to  the  value  of  tbe 
crops  destroyed ;  therefore  the  Jury  was  Ja»- 
tified  In  placing  the  highest  estimate;  and 
that  is,  if  the  land  would  produce  50  bnsfaels 
to  the  acre  before  the  overflow,  and  only  10 
bushels  after  the  overflow,  then  the  three 
acres  were  worth  to  the  plaintiff  only  one- 
fifth  of  what  they  were  worth  before  the 
overflow,  and  the  plaintiff  would  be  entitled 
for  the  three  acres  to  $48.  One  acre  was 
ruined  entirely;  therefore  the  damages  to 
the  four  acres  could  be  estimated  at  $68. 

Plaintiff  further  testified,  without  objec- 
tion, that  six  ac?es  of  alfalfa  were  damaged ; 
that  the  six  acres  produced  nine  tons:  that 
this  alfalfa  was  worth  $20  per  ton ;  that  by 
reason  of  the  water  having  been  backed  on 
tbe  six  acres  he  only  realized  $10  a  ton, 
which  would  be  a  loss  on  the  alfalfa  of  $90. 
Tbe  above  items  of  damage  occurred  pi-ior 
to  the  filing  of  the  i)etition. 

During  the  trial  evidence  was  introduced 
without  objection  that  on  the  11th  day  of 
August,  1917,  which  was  subsequent  to  the 
filing  of  the  petition,  there  came  another 
heavy  rain,  and  caused  the  water  to  back 
upon  the  plaintifTs  land  to  a  greater  extent 
than  it  had  before,  and  that  the  damages 
sustained  on  this  occasion  was  the  loss  of  one 
and  one-half  bales  of  cotton,  valued  at  $150 
per  bale;  and  in  1918  there  was  another 
heavy  rain  that  completely  covered  ten  acres 
of  land,  which  was  thereby  rendered  useless 
for  agricultural  purposes  for  that  year, 
which,  as  the  evidence  shows,  was  worth  $20 
per  acre  for  agricultural  purposes.  While 
there  is  no  allegation  in  the  petition  as  to 
the  damage  to  the  cotton  or  as  to  the  dam- 
age occasioned  by  reason  of  the  ten  acres 
being  covered  with  sand,  liowever,  evidence 
as  to  these  two  items  was  introduced  without 
objection,  and  shows  that  plaintiff  was  dam- 
aged by  these  items  in  the  sum  of  $425. 
Adding  the  last  sum  to  the  damages  occur- 
ring prior  to  May  81,  1917,  plaintiff  had  been 
damaged  in  the  sum  of  $583.  We  are  of  the 
opinion  that  the  d.-fendants  cannot  now  com- 
plain of  this  evidence  on  the  ground  that 
the  petition  failed  to  mention  the  damages 
to  the  cotton  and  the  ten  acres  of  the  land 
covered  by  the  sand. 

[1,2]  After- the  evidence  had  been  intro- 
duced without  objection,  the  court  could  have 
permitted  the  plaintiff  to  amend  the  petition 
to  correspond  with  the  facts  proved.  No  re- 
guest  was  made  to  amend  the  p;  tition,  how- 
ever ;  the  rule  seems  to  be  that  the  Judgment 
of  the  trial  court  should  not  be  reversed  be- 
cause of  defect  or  omission  In  the  petition 
when  such  defects  are  supplied  by  the  proof. 
When  tbe  sufficiency  of  the  petition  is  not 
challenged  in  the  trial  court,  and  evidence 
is  introduced  without  objection,  and  It  ap- 
pears that  the  substantial  rights  of  the  par- 
ties have  not  been  affected,  the  petition  may 
be  amended  in  the  appellate  court  to  Bup- 
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prart  the  judgment  of  the  trial  court,  If  neces- 
sary. Or  the  amendment  will  be  deemed  to 
have  been  made. 

In  Horton  t.  Early,  39  Okl.  99, 134  Pac.  436, 
47  L.  R.  A.  (N.  S.)  314,  Ann.  Gas.  1915D,  825, 
the  second  paragraph  of  the  syllabus  reads 
as  follows: 

"2.  Where  damages  are  sought  to  be  lecor- 
ered,  and  the  only  amecdment  made  is  to  in- 
crease the  amount  or  to  add  a  new  element  of 
damage,  and  no  objection  to  such  amendment  is 
made  other  than  to  object  to  answers  to  ques- 
tions propounded  to  witnesses  during  the  trial, 
no  available  error  is  presented  on  appeal." 

Under  the  liberal  rule  obtaining  in  this 
state  in  allon'lng  amendments  to  pleadings, 
there  Is  little  room  for  technicalities.  The 
objects  and  purposes  sought  by  the  departure 
from  the  strict  construction  of  the  common 
law  is  that  Justice  may  be  done  by  disre- 
garding those  defects  and  omissions  not  af- 
fecting the  substantial  rights  of  litigants. 

In  St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Mit- 
tendorf  et  aL,  24  OkL  C51,  104  Pac.  354,  28 
L.  R.  A.  (N.  S.)  651,  the  fourth  paragraph  of 
the  syllabus  Is  as  follows: 

"4.  Where,  in  an  action  on  an  insurance  pol- 
icy the  petition  alleged  certain  specific  acts  as 
a  waiver  of  proof  of  loss,  and  in  proof  thereof 
nncootradicted  evidence  was  introduced,  with- 
out objection,  suflScient  to  prove  a  waiver 
thereof  upon  other  grounds,  held,  that  the  peti- 
tion will  be  considered  amended  so  as  to  con-- 
form  to  the  facts  proved,  and  a  waiver  so 
proven  fairly  in  issue." 

In  Mulball  t.  Mulhall,  3  Okl.  252,  41  Pac. 
577,  the  third  paragraph  of  the  syllabus 
reads,  as  follows: 

"3.  Where,  on  the  trial  of  a  case,  one  of  the 
issues  involved  was  upon  a  counterclaim,  plead- 
ed by  the  defendant  in  her  answer,  for  money 
loaned  the  plaintiff,  to  which  the  plaintiff  had 
replied  by  a  general  denial,  and  where  it  ap- 
pears that  in  the  trial  of  the  case  both  plaintiff 
and  defendant  offer  testimony  upon  the  question 
as  to  whether  or  not  the  plaintiff  had  paid  the 
counterclaim,  which  testimony  was  offered  with- 
out any  proper  objection  on  either  side,  and 
where  the  trial  court  found  on  the  issue  in 
favor  of  the  plaintiff,  the  case  being  one  where 
the  pleadings  might  properly  have  been  amend- 
ed, the  Supreme  Court,  without  determining 
the  question  as  to  whether  proof  of  payment  is 
admissible  under  a  general  denial,  will  consider 
the  case  as  if  the  issue  had  been  properly 
made  by  amendment,  if  that  be  necessary." 

[3,  5]  The  defendants  further  contend  that 
the  trial  court  erred  in  failing  and  refusing 
to  give  the  following  instructions  offered  by 
the  defendant: 

"The  jury  are  instructed  that  the  plaintiff  by 
this  action,  in  bis  petition,  has  asked  for  per- 
manent damages,  and  that  the  measure  of  i>er- 
manent  damages  is  the  difference  between  the 
value  of  the  land  prior  to  the  alleged  injury  and 
the  value  of  the  land  after  the  alleged  injury; 
and  you  are  further  instructed  that,  where  the 
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obstraction  complained  of  can  be  removed  by 
the  expenditure  of  labor  and  money,  such  an 
obstruction  would  not  be  a  permanent  obstruc- 
tion which  would  entiUe  the  plaintiff  to  recover 
permanent  damages. 

"Too  are  therefore  instructed,  as  a  matter 
of  law,  that  in  this  case  the  plaintiff  is  not  en- 
titled to  recover  permanent  damages,  and  that 
the  measure  of  the  plaintiff's  damage  in  this 
case,  if  any,  is  the  injury  to  bis  growing  crops, 
and  such  other  nonpermanent  injury  which  you 
believe  from  the  evidence  in  this  case,  based 
upon  a  preponderance  of  the  evidence,  the 
plaintiff  is  entitled  to  recover. 

"And  yon  are  further  instructed  that,  in 
determining  damages  to  growing  crops,  you 
should  take  into  consideration  the  probable 
yield  and  the  value  thereof,  less  the  cost,  or 
probable  costs,  of  raising  such  crops,  if  any, 
and  the  cost  or  probable  cost  of  marketing 
such  crops,  after  being  produced  and  gathered 
from  said  premises." 

The  Instructions  offered  by  the  defendants 
state  correct  principles  of  law,  but  they  are 
not  applicable  In  all  respects  to  the  facts  In 
the  Instant  case.  It  is  disclosed  by  the  evi- 
dence that  the  plaintiff  was  not  seeking  dam- 
ages for  permanent  injuries  to  the  real  es- 
tate, as  the  evidence  discloses  that,  if  the 
dam  was  removed,  the  high  waters  would 
soon  remove  the  sand  which  had  accumulat- 
ed. The  Jury  could  clearly  find  from  the 
evidence  that  the  claim  for  damages  for  1918 
was  on  the  grounds  that  the  ten  acres  cov- 
ered by  the  sand  were  entirely  useless  for 
that  year  for  agricultural  purposes,  and  that 
the  reasonable  value  of  the  land  for  such 
purposes  was  $20  per  acre  per  year. 

The  defendants  complain  of  the  fifth  para- 
graph of  the  court's  instruction,  which  is  as 
follows: 

"If  your  verdict  should  be  for  the  plaintiff, 
the  measure  of  damages  which  be  will  be  en- 
titled to  recover  will  be  the  diminished  value 
to  him  of  his  leasehold  interest  in  the  land  de- 
scribed in  his  petition,  if  any,  together  with  the 
amount  of  injury  done  to  plaintiff's  growing 
crops,  and  the  injury  caused  by  the  destruction 
of  crops  during  the  period  of  time  complained 
of  by  plaintiff,  during  which  the  defendants 
maintained  such  obstruction,  if  any,  not  ex- 
ceeding $625,  the  amount  sued  for  by  plaintiff." 

Under  the  facts  in  the  case  we  fall  to  dis- 
cover error  In  this  Instruction;  as  we  have 
before  stated,  the  evidence  discloses  that  the 
sand  would  soon  be  removed  from  the  land  by 
the  high  waters  If  the  dam  was  removed ;  in 
other  words,  there  would  be  no  permanent 
injury  if  there  was  no  dam.  The  6ffect  of  the 
verdict  was  that  the  defendants  erected  the 
dam  without  right,  and  the  plaintiff  was 
damaged  thereby ;  however,  should  we  hold 
that  the  Instruction  was  erroneous,  we  are 
unable  to  see  where  and  how  the  rights  of 
the  defendants  could  be  affected  thereby,  as 
the  damages  suffered  by  plaintiff  as  shown 
l>y  the  evidence  are  greatly  in  excess  of  the 
amount  of  the  verdict 
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In  City  of  Gashing  v.  High  (Okl,  Sap.)  175 
Pac.  229,  the  coort  said: 

"The  law  is  well  settled  in  this  jarlsdiction 
that  where  the  injury  complained  of  is  sus- 
ceptible of  remedy  or  abatement  by  the  expen- 
diture of  money  or  labor,  that  tJie  owner  is 
entitled  to  recover  only  such  damages  as  has 
accrued  on  account  of  the  impaired  or  lost  use 
of  bis  property  up  to  the  time  of  the  suit. 
Ardmore  v.  Orr,  35  Oltl.  306,  129  Pac.  867. 
But  one  who  is  injured  by  the  wrongful  act  of 
another  may  recover  any  pecuniary  loss  sus- 
tained by  reason  of  such  injury." 

Section  6005,  Rev.  Laws  OkL  1910,  provldea 
that: 

'  "No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  ad- 
mission or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedure,  un- 
less, in  tiie  opinion  of  the  court  to  which  ap- 
plication is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  justice,  or  constitutes  a  substantial 
violation  of  a  constitutional  or  statutory  right." 

[4]  From  an  examination  of  the  entire  rec- 
ord, we  conclude  that  tlie  judgment  of  the 
trial  court  should  be  affirmed;  and  It  is  so 
ordered. 

HARRISON,  C.  J.,  and  NICHOLSON,  EL- 
TING,  and  McNeill,  JJ.,  concur. 


(85  Okl.  230) 

WILLIAMS  V.  CITY  OF  NORMAN  Ot  al. 
(No.  12143.) 

(Supreme  Court  of  Olclahoma.    Sept  27, 1921. 
Rehearing  Denied  March  21,  1922.) 

(SvJtabut  by  the  Court.) 

1.  Constitutional  law  €=s33  —  Constitutional 
grant  of  power  to  taxpayera  of  city  to  create 
debt  held  self-executing. 

Section  27,  art.  10,  of  the  Constitution,  is 
a  self-executing  grant  of  power  to  the  qualified 
property  taxpaying  voters  of  a  city  or  town  vot- 
ing at  an  election  held  for  that  purpose,  by  a 
majority  vote,  to  become  indebted  in  a  larger 
amount  than  that  specified  in  sections  9  and  26, 
art.  10,  of  the  Constitution,  for  the  purpose  of 
purchasing  or  constructing  public  utilities,  or 
for  repairing  the  same,  to  be  owned  exclusively 
by  such  city. 

2.  Municipal  oorporKtiotts  «=3864(3)— Electric 
light  plants  are  "public  utilities." 

Electric  light  plants  are  "public  utilities" 
within  the  meaning  of  the  term  as  used  in  sec- 
tion 27,  art.  10,  of  the  Constitution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
OUlity.] 


3.  Constitutional  law  «=>36— Lagislatar*  mqr 
not  abridge  or  extend  self-executing  provlsloa 
of  Constitution. 

The  Legislature  of  this  state  has  no  power 
to  abridge  or  extend,  by  construction  or  oth- 
erwise, a  provision  of  the  Constitution  of  this 
state,  which  is  a  self-executing  grant  of  power 
to  the  qualified  property  taxpaying  voters  of  a 
city  or  town,  where  such  a  conatitational  pro- 
vision is  complete  in  itself. 

4.  Constitutional  law  ^933— Provision  gnuit« 
Ing  power  to  people  of  municipalities  hoM 
complete  In  itself. 

Section  27,  art  10,  of  the  Constitution  of 
this  state,  is  a  grant  of  power  to  the  people 
of  the  municipalities  of  this  state  named  there- 
in, is  complete  in  itself,  and  needs  no  further 
legislation  to  put  it  in  force. 

5.  Municipal  corporations  ^»863  —  Statutory 
provision  requiring  50  per  cent  of  taxpaying 
voters  in  order  to  Incur  debt  held  unconsti- 
tutional. 

That  part  of  section  1,  e.  169,  of  Session 
Laws  1013,  providing  that  "before  any  indebt- 
edness under  the  provision  of  section  27,  art 
10,  of  the  Constitution,  shall  hereafter  be  in- 
curred by  such  city  or  town,  it  shall  be  neceS'- 
sary  that  the  same  shall  have  received  more 
than  fifty  per  centum  of  all  such  qualified  prop- 
erty taxpaying  voters  or  such  city  or  town,"  is 
invalid,  because  it  is  in  conflict  with  section  1, 
art.  4,  of  the  Constitution,  in  that  it  is  an  at- 
tempt to  exercise  power  not  warranted  by  said 
section  1,  art.  4,  of  the  Constitution. 

6.  Constitutional  law  ^s»l3  —  ConstnidUo* 
must  not  be  so  strict  or  teohnloal  as  to  ds« 
feat  purpose. 

The  construction  of  a  constitutional  provi- 
sion must  not  be  so  strict  or  teciinical  aa  to 
defeat  the  evident  object  and  purpose  of  its 
adoption. 

7.  Municipal  oorporations  (3=>8e7(3)  —  Provl- 
slon  requiring  "majority  of  taxpaying  vot- 
ers" of  city  or  town  held  to  mean  a  majority 
of  the  voters  voting  at  such  election. 

That  part  of  section  27,  art  10,  of  the  Con- 
stitution providing  that  "any  incorporated  city 
or  town  in  this  state,  may,  by  a  majority  of 
the  qualified  property  taxpaying  voters  of  sudi 
city  or  town,  voting  at  an  election  held  for  that 
purpose,"  means  a  majority  of  such  voters  vot- 
ing, in  contradistinction  to  "a  majority  of  such 
voters  in  such  city  or  town." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Major- 
ity.] 

8.  Judgment  should  be  affirmed. 

Record  examined,  and  held<,  that  the  judg- 
ment of  the  trial  court  should  be  affirmed. 

Appeal  from  District  Court,  (SeTeland 
County;  W.  I*  Eagleton,  Judge. 

Action  by  Ben  F.  Williams  against  the  (3Ity 
of  Norman  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    AflBrmed. 
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Ben  F.  WilUams,  of  Nonnan,  and  Ilainey 
ft  Flynn  and  Paul  Relss,  all  of  Oklahoma 
Oty,  for  plaintiff  In  error. 

John  B.  Luttrell,  of  Korman,  and  J.  B. 
Dudley,  of  Oklahoma  City,  for  defendants  in 
error. 

JOHNSON,  J.  This  action  was  commenced 
in  the  district  court  of  Cleveland  county  by 
the  plaintiff,  Ben  F.  Williams,  against  the 
defendants,  city  of  Norman,  J.  W.  Harbour, 
R.  W.  Hutto,  M.  O.  Bunyan,  Joe  Vincent, 
Key  Boyd,  W.  B.  Gater,  Minnie  Herring,  and 
Nola  Helms,  for  the  purpose  of  securing  from 
the  said  district  court  an  injunction  against 
the  defendants,  and  each  of  them,  enjoining 
and  restraining  them  from  selling  or  dispos- 
ing of  certain  bonds  purporting  to  have  been 
authorized  by  the  qualified  taxpaying  voters 
of  the  city  of  Norman,  at  an  election  on  Jan- 
uary 2,  1920,  In  said  city.  The  relief  asked 
by  plaintiff  was  that  said  bonds  be  declared 
illegal  and  void  of  any  effect  whatsoever,  and 
that  defendant  officers  of  said  city  be  order- 
ed, directed,  and  required  to  cancel  said  bonds 
and  to  make  proper  entry  upon  the  records 
of  said  city  pursuant  to  the  injunction  prayed 
for,  and  for  all  other  proper  relief. 

The  defendants  in  due  time  filed  tbelr  an- 
swer, and  thereafter  the  cause  was  submitted 
to  the  court  upon  an  agreed  statement  of 
facts,  whereupon  Judgment  was  rendered  by 
the  court  denying  plaintiff  the  relief  sought 
and  awarding  Judgment  against  him  for 
costs. 

The  agreed  statement  of  facts  Is  as  fol- 
lows: 

"(1)  It  is  agreed  that  the  plaintiff,  Ben  F. 
Williams,  is  a  resident  and  taxpayer  of  the 
city  of  Norman,  Okl. 

"(2)  That  the  defendant  dty  of  Norman, 
Okl.,  a  municipal  corporation,  and  a  dty  of 
the  first  class,  organized  and  operating  under 
the  Constitution  and  the  laws  of  the  state  of 
Oklahoma,  having  a  charter  form  of  government, 
which  charter  was  adopted  and  approved  by  the 
qualified  voters  of  said  city  by  the  Governor 
«f  the  State  of  Oklahoma;  and  that  subsequent 
to  the  adoption  of  such  charter  and  its  approv- 
al by  the  Governor,  copies  of  such  charter,  cer- 
tified by  the  chief  executive  officer  and  authen- 
ticated by  the  seal  of  said  city,  setting  forth 
submission  of  such  charter  to  the  electors  and 
its  ratification  by  them,  were  made  in  duplicate 
and  deposited,  one  in  the  office  of  the  Secre- 
tary of  State,  and  the  other,  after  being  record- 
ed in  the  office  of  the  county  clerk  of  Cleve- 
land county,  Okl.,  deposited  in  the  archives  of 
the  city  of  Norman;  and  that  such  copies  and 
duplicates  were  so  deposited  after  the  2d  day 
of  January,  1920. 

"(8)  That  4efendant8  Harbour,  Hutto,  Run- 
yan,  Vincent,  Boyd,  Gater,  Herring,  and  Helms, 
were  at  the  time  of  said  election,  to  wit,  the 
2d  day  of  January,  1920,  the  acting  city  offi- 
cials as  alleged  in  plaintiffs  petition. 

"(4)  That  on  the  2d  dny  of  January.  1920. 
the  said  dty,  through  its  acting  officers,  held 
an  election  for  the  purpose  of  voting  and  is* 
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suing  mnnidpal  bonds  of  said  dty  in  the  earn 
of  1125,000  for  the  purchasing  or  construct- 
ing a  public  utility,  to  wit,  an  electric  light 
and  power  plant  to  be  owned  ezdusively  by 
said  dty. 

"(5)  That  at  said  election  there  were  441 
votes  cast,  225  being  cast  in  favor  of  the  is- 
suance of  said  bonds,  and  215  votes  being  cast 
in  opposition  to  the  issuance  of  said  bonds,  and 
one  ballot  mutilated;  that  at  the  said  election 
all  duly  qualified  property  taxpaying  voters  of 
said  city  of  Norman  who  offered  to  do  so  were 
permitted  to  vote,  and  no  others. 

"(6)  That  at  tiie  time  of  said  election,  to 
wit,  January  2,  1920,  the  total  valuation  of  the 
property  in  the  city  of  Norman  for  taxation 
purposes  was  $2,891,000,  and  the  total  bonded 
indebtedness  of  said  city  at  that  time  was  $27S,- 
600,  and  upon  $27,000  of  this  total  indebted- 
ness there  had  been  issued  l>onds  drawing  5 
per  cent,  interest  per  annum,  and  upon  $231,- 
600  of  this  indebtedness  there  had  been  issued 
bonds  drawing  6  per  cent,  interest  per  annum. 

"(7)  That  at  the  time  of  said  election  the 
voters  who  cast  225  votes  in  favor  of  the  is- 
suance of  said  bonds  were  not  a  majority  of 
all  the  qualified  property  taxpaying  voters  re- 
siding in  such  dty  or  town  and  qualified  to 
vote  at  such  election,  but  were  a  majority  of 
the  qualified  property  taxpaying  voters  of  such 
dty  who  voted  at  said  election. 

"(8)  That  at  the  time  of  holding  said  elec- 
tion the  bonded  indebtedness  then  existing 
against  the  city  was  the  full  amount  author- 
ized under  section  26,  art.  10,  of  the  Constitu- 
tion, and  an  amount  so  as  to  require  an  annual 
levy  of  more  than  ten  mills  for  the  purpose 
of  paying  the  interest  on  said  bonded  indebt- 
edness and  of  creating  a  sinking  fund  to  pay 
such  bonded  indebtedness  when  due. 

"(9)  That  at  the  time  of  holding  such  elec- 
tion, the  bonded  indebtedness  of  said  city  was 
in  excess  of  6  per  cent,  of  the  valuation  of  the 
taxable  property  therein  as  ascertained  from 
the  last  assessment  for  state  and  county  pur- 
poses. 

"(10)  That  unless  restrained  and  enjoined 
by  the  court,  the  defendant  dty  of  Norman 
will  sell  and  dispose  of  said  bonds  and  use  the 
proceeds  for  the  purpose  for  which  they  wer( 
voted." 

The  trial  court  made  no  separate  finding* 
of  fact  and  conclusions  of  law,  but  made  a 
geaeral  finding  which  is  recited  in  the  Jour- 
nal entry  that  the  court  finds  the  issues  in 
f^vor  of  the  defendants  and  against  the 
plaintiff,  and  that  plaintiff  is  not  entitled  to 
an  injunction  as  prayed  In  his  amended  pe- 
tition, to  which  fin.ding  and  conclusion  the 
plaintiff  made  his  exceptions,  which  were  al- 
lowed. 

The  plaintiff's  assignments  of  error  ore: 

"(1)  Said  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial. 

"(2)  The  judgment  of  the  trial  court  in  de- 
nying his  prayer  for  injunction  is  contrary  to 
law. 

"(3)  The  judgment  of  the  trial  court  is  con- 
trary to  the  evidence. 

"(4)  The  judgment  of  the  court  is  contrary 
to  both  the  law  and  the  evidence. 

"(6)  The  judgment  of  the  trial  court  in  de- 
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nying  the  application  for  inJuDction  is  dearly 
against  the  weigltt  of  the  evidence  as  same 
appears  from  the  agreed  statement  of  facts 
filed  herein. 

"(6)  The  court  erred  in  not  rendering  judg- 
ment for  plaintiff  and  granting  prayer  for  in- 
junction upon  the  facts  as  they  appear  from 
the  agreed  statement  of  facta  filed  herein. 

"(7)  The  court  erred  in  rendering  judgment 
against  plaintiff  and  in  favor  of  defendants." 

Concerning  which  counsel  for  plalntlfF  say 
in  their  brief: 

"The  above  assignments  of  error  all  relate 
to  two  general  propositions  of  law,  and  we  will 
therefore  not  discuss  them  separately,  but  the 
same  will  be  covered  by  our  presentation  of  the 
following  propositions  of  law: 

"  'First.  The  purported  bond  issue  is  invalid 
for  the  reason  that  the  number  of  votes  cast 
in  favor  of  the  issuance  of  said  bonds  was  not 
a  majority  of  the  qualified  property  taxpay- 
ing  voters  of  the  d^  of  Norman,  as  required 
by  artide  10,  section  27,  of  the  Constitution 
and  chapter  169  of  the  Session  Laws  of  1013. 

"  'Second.  The  purported  bond  issue  is  invalid 
for  the  reason  that  it  creates  an  indebtedness 
in  excess  of  the  limitation  upon  incorporated 
dties  and  towns,  by  section  9,  article  10,  of 
the  Constitution,  and  section  28,  artide  10,  of 
the  Constitution,  without  having  received  the 
requisite  three-^ths  of  the  votes  of  said  dty 
of  Norman.' " 

Answering  these  propositions,  counsel  for 
defendants  argue  two  propositions,  which  are 
as  follows : 

"(1)  Section  27,  art.  10,  of  the  Constitution, 
is  self-executing,  unambiguous,  and  means  a 
majority  of  the  qualified  property  taxpaying 
voters  participating  in  the  election,  and  not  a 
majority  of  all  the  qualified  property  taxpaying 
electors  residing  in  the  city. 

"(2)  Section  27,  art.  10,  of  the  Constitution, 
is  a  grant  of  power  to  the  people  of  a  city  or 
town  to  issue  bonds  for  a  public  utility,  in  ex- 
cess of  and  independent  of  sections  9  and  26 
of  said  artide." 

Two  material  points  are  not  controverted 
in  the  record,  to  wit: 

(1)  An  electric  light  plant  to  be  owned  e.K- 
cluslvely  by  the  city  constitutes  a  "puWlc  util- 
ity" within  the  meaning  of  section  27  of  arti- 
cle 10  of  the  Constitution. 

(2)  That  such  provision  of  the  Constitution 
la  self-executing. 

[1,2]  We  will  consider  these  pr(^>ositIons 
and  counter  propositions  together.  Section 
27,  art  10,  of  the  Constitution,  is  as  follows: 

"Any  Incorporated  city  or  town  in  this  state 
may,  by  a  majority  of  the  qualified  property 
taxpaying  voters  of  such  city  or  town,  voting 
at  an  election  to  be  held  for  that  purpose,  be 
allowed  to  become  indebted  in  a  larger  amount 
than  that  spedfied  in  section  twenty-six,  for 
the  purpose  of  purchasing  or  constructing  pul>- 
lic  utilities,  or  for  repairing  the  same,  to  be 
owned  exdusively  by  such  dty:  Provided,  that 
any  such  dty  or  town  incurring  any  such  in- 
debtedness requiring  the  assent  of  the  voters  as 
aforesaid,  shall  have  the  power  to  provide  for, 


and,  before  or  at  the  time  of  incurring  such  in- 
debtedness, shall  provide  for  the  collection  of 
an  annual  tax  in  addition  to  the  other  taxes 
provided  for  by  this  Constitution,  sufBdent  to 
pay  the  interest  on  such  indebtedness  as  it 
falls  due,  and  also  to  constitute  a  sinliing  fund 
for  the  payment  of  the  principal  thereof  within 
twenty-five  years'  from  the  time  of  contractixig 
the  same." 

In  the  case  of  State  ex  rel.  Edwards  v. 
Millar,  Mayor,  21  Okl.  448,  96  Pac.  747,  where- 
in the  municipality  and  its  officers  were  par- 
ties defendant,  whose  actions  in  issuing  bonds 
for  the  purpos*  of  erecting  a  public  utility 
were  under  review  in  this  court,  Mr.  Justice 
Kane,  In  a  very  exhaustive  opinion,  consid- 
ered the  section  of  the  Constitution,  supra, 
which  opinion  was  filed  June  23,  1908,  and 
has  been  adhered  to  by  this  court  ever  since, 
and  especially  in  City  of  Ardmore  et  aL  v. 
State  ex  rel.  Best,  24  Okl.  862,  104  Pac.  913 : 
Coleman  v.  EYame,  County  Clerk,  et  al.,  26 
Okl.  193, 109  Pac.  928,  31  li.  R.  A.  (N.  S.)  536; 
Dunagan  et  al.  v.  Town  of  Red  Rock  et  al., 
58  OkL  218,  158  Pac.  1170. 

In  the  first  case  mentioned,  supra.  It  was 
held  in  the  syllabus  as  follows: 

"3.  The  term  'for  the  construction  of  wa- 
terworks in  said  dty,  to  be  owned  and  operat- 
ed by  said  city,'  printed  on  the  ballots  used  at 
an  election  held  for  the  purpose  of  submitting 
to  the  qualified  electors  of  a  municipality  the 
question  of  incurring  indebtedness  for  the  con- 
struction of  public  utilities  under  section  27, 
art.  10,  of  the  Constitution,  is  suffidently  com- 
prehensive to  include  such  work  as  re-eqnip- 
ping  and  making  extensions  to  an  existing  wa- 
terworks system. 

"4.  The  construction  of  a  constitutional  pro- 
vision must  not  be  so  strict  or  technical  as  to 
defeat  the  evident  object  and  purpose  of  its 
adoption. 

"5.  City  ordinances  providing  that  a  contin- 
uing annual  tax  sufficient  to  pay  the  interest 
when  the  same  shall  fall  due,  and  for  the  pur- 
pose of  providing  a  sinking  fund  with  which 
to  pay  the  principal  of  said  bond,  shall  be  lev- 
ied upon  all  the  taxable  property  within  said 
dty,  substantially  comply  with  the  require- 
ments of  section  27,  art.  10,  of  the  Constitu- 
tion, in  respect  to  providing  funds  for  paying 
the  interest  and  prindpal  on  bonds  issued  for 
the  purpose  of  constructing  public  utilities. 

"6.  Section  27,  art.  10,  of  the  Constitution, 
is  a  self -executing  grant  of  power  to  the  quali- 
fied property  taxpaying  voters  of  a  city  or  town 
voting  at  an  election  held  for  that  purpose,  by 
a  majority  vote,  to  become  indebted  in  a  larger 
amount  than  that  specified  in  section  26,  art. 
10,  of  the  Constitution,  for  the  purpose  of  pur- 
chasing or  constructing  public  utilities,  or  for 
repairing  the  same,  to  be  owned  exdusively  by 
such  city. 

"7.  Sewers  are  'public  utilities'  within  the 
meaning  of  the  term  as  used  in  section  27,  art 
10,  of  the  Constitution. 

"8.  That  part  of  section  27,  art  10,  of  the 
Constitution,  which  provides  that  a  sinking 
fund  shall  be  created  sufficient  to  pay  the  prin- 
cipal, in  25  years,  of  bonds  issued  to  purchase, 
construct,  or  repair  public  utilities,  dearly  con- 
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templates  that  anch  bonda  shall  rna  for  a  pe- 
riod of  25  years." 

In  the  body  of  the  opinion,  beginning  on 
page  4B9  of  21  Okl.,  on  page  751  of  96  Pac, 
it  was  said: 

"The  evident  object  and  pnrposa  of  aection 
27,  supra,  is  primarily  to  empower  the  incor- 
porated cities  and  towns  of  this  state  by  a 
majority  of  the  qualified  taxpaying  voters  vot- 
ing at  an  election  held  for  such  purpose  to  be- 
come indebted  in  a  larger  amount  than  that 
specified  in  section  26,  for  the  purpose  of  pur- 
chasing or  constructing  public  utilities  or  for 
repairing  the  same,  to  be  owned  exclusively 
by  such  municipalities,  and  it  is  the  duty  of  the 
court,  if  possible,  to  so  construe  the  provision 
as  to  carry  out  its  purpose.  The  construction 
of  a  constitutional  provision  must  not  be  so 
strict  or  technical  as  to  defeat  the  evident  ob- 
ject and  purpose  of  its  adoption.    •    •    • 

"The  secondary  ol>ject  and  purpose  of  the 
provision  (s  to  provide  an  annual  tax  sufficient 
to  pay  the  interest  on  the  bonds  each  year, 
and  to  provide  a  sinlcing  fund  for  the  payment 
of  the  principal  within  25  years.  We  are  con- 
vinced that  the  ordinances  providing  that  a  con- 
tinuing annual  tax  sufficient  to  pay  the  inter- 
est when  the  same  shall  fall  due,  and  for  the 
purpose  of  providing  a  sinking  fund  with  which 
to  pay  the  principal  of  aaid  bonds,  ahall  be  lev- 
ied upon  ail  the  taxable  property  within  said 
city,  substantially  comply  with  the  require- 
ments of  section  27,  art.  10,  of  the  Constitu- 
tion, in  respect  to  providing  funds  for  paying 
the  interest  and  principal  on  bonds  issued  for 
the  purpose  of  constructing  public  utilities. 

'•Fourth.  By  the  eighth  paragraph  of  defend- 
ants' return  to  the  alternative  writ  they  con- 
tend that  aection  27,  art  10,  of  the  Constitu- 
tion, furnished  no  authority  for  the  issuance 
of  bonds  by  an  incorporated  city  or  town,  and 
is  not  a  self-executing  or  self-operating  grant 
of  power  to  any  incorporated  city  or  town  upon 
a  majority  vote  of  the  qualified  property  tax- 
paying  voters  thereof  voting  at  an  election  to 
become  indebted  for  the  purpose  of  construct- 
ing public  utilities  or  for  repairing  the  same, 
to  be  owned  exdusively  by  such  city  or  town, 
but  that  said  section  27  constitutes  merely  a 
limited  grant  of  power  to  the  Legislature  of 
the  state  to  allow  or  authorize  such  municipal 
corporations  to  incur  an  indebtedness  for  the 
purpose  of  and  subject  to  the  restrictions  and 
requirements  in  said  section  mentioned  and 
px-cscribed.    •    •    ♦ 

"Mr.  Chief  Justice  Williams  in  Ex  parte 
Wagner,  ante,  p.  33.  95  Pac.  435,  in  discussing 
the  rule  to  be  applied  in  determining  whether 
a  certain  section  of  the  Oklahoma  Constitution 
was  self -executing,  quotes  with  approval  from 
Taylor  v.  Hutchinson  et  al.,  145  Ala.  207,  40 
South.  109,  as  follows; 

"  'Our  Constitution  contains  many  instances 
of  nonself -executing  provisions.  In  these  cases 
there  is  always  some  indication  that  something 
is  left  for  the  Legislature  to  do,  or  there  is 
something  in  the  nature  of  the  provision  that 
renders  such  legislation  necessary.' 

"Another  excellent  general  statement  of  when 
a  constitutional  provision  is  self-executing  may 
be  found  in  the  opinion  of  Mr.  Justice  Brown, 
in  the  case  of  Davis  v.  Burke,  179  U.  S.  309, 
21  Sup.  Ct.  210,  45  L.  Ed.  249:  'Where  a  con- 
stitutional provision  i*  complete   in  itself  it 


needs  no  further  legislation  to  put  it  in  force. 
When  it  lays  down  certain  general  principles, 
as  to  enact  laws  upon  a  certain  subject,  or  for 
the  incorporation  of  cities  of  certain  popula- 
tion, or  for  uniform  laws  upon  the  subject  of 
taxation,  it  may  need  more  specific  legislation 
to  make  it  operative.  In  other  words,  it  is 
self-executing  only  so  far  as  it  is  susceptible 
of  execution  But  where  a  Constitution  asserts 
a  certain  right,  or  lays  down  a  certain  principle 
of  law  or  procedure,  it  speaks  for  the  'entire 
people  as  their  supreme  law,  and  is  full  au- 
thority for  all  that  is  done  in  pursuance  of  its 
provision.  In  short,  if  complete  in  itself,  it  ex- 
ecutes itself.' 

"Applying  the  above  rules  to  the  case  at  bar 
we  are  irresistibly  led  to  the  conclusion  that 
section  27,  art.  10,  supra,  is  a  grant  of  power 
to  the  people  of  the  municipalities  of  the  state 
and  not  a  limitation  upon  the  Legislature. 
Some  further  reasons  for  reaching  this  conclu- 
sion may  be  drawn  from  other  provisions  of  the 
Constitution.  Section  1  of  article  2  provides 
that:  'All  political  power  is  inherent  in  the 
people;  and  government  is  instituted  for  their 
protection,  security,  and  benefit,  and  to  pro- 
mote their  general  welfare.'  Probably  no  Con- 
stitution was  ever  drafted  that  refers  to  the 
people  so  much  power  to  be  exercised  by  di- 
rect vote.  Municipal  corporations  are  given 
the  right  by  direct  vote  of  the  people  to  form 
their  own  municipal  charters.  This  general  un- 
derlying idea  that  the  people  themselves  have 
the  power  by  direct  vote  to  control  their  own 
affairs  argues  pursuasively  that  it  was  the  in- 
tention of  the  Constitution  to  give  to  municipal 
corporations  directly  the  right  to  become  in- 
debted by  vote  of  the  taxpayers  for  the  con- 
struction of  public  utilities. 

"It  may  be  conceded  that  section  28  of  arti- 
cle 10  Is  a  limitation  upon  the  power  of  the 
Legislature;  there  the  expression  is:  'No 
county,  city,  town,'  etc.,  'shall  be  allowed  to  be- 
come indebted,  in  any  manner,  for  the  purpose, 
to  an  amount  exceeding,  in  any  year,  the  in- 
come and  revenue  provided  for  such  years,'  etc. 
This  could  not  be  held  to  mean  that  any  munic- 
ipality should  be  allowed  to  become  indebted 
in  any  manner,  and  for  any  purpose  by  the  as- 
sent of  three-fifths  of  the  voters  thereof.  But 
section  27  is  a  positive  instead  of  a  negative 
provision.  The  statement  here  is,  'any  incor- 
I>orated  city  or  town  in  this  state  may  by  a  ma- 
jority of  the  qualified  property  taxpaying  vot- 
ers of  such  city  or  town,  voting  at  an  election 
to  be  held  for  that  purpose,  be  allowed  to  be- 
come indebted  in  a  larger  amount  than  that 
specified  in  section  twenty-six  for  the  purpose 
of  purchasing  or  constnicting  public  utilities, 
or  for  repairing  the  same,  to  be  owned  exclu- 
sively by  such  city.'  It  is  tnie  the  expression 
'be  allowed  to  become  indebted,'  is  used,  but 
the  section  itself  furnished  the  answer  to  the 
question,  how  allowed?  which  is.  'hy  a  majority 
of  the  qualified  property  taxpaying  voters  of 
such  city  or  town  voting  at  an  election  to  be 
held  for  that  purpose.'  Not  that  the  city  may 
be  allowed-  by  the  Legislature  to  become  indebt- 
ed, but  by  a  majority  of  the  taxpaying  voters. 

"Section  41  of  article  6  of  the  Constitution 
furnished  an  illustration  of  the  language  em- 
ployed by  the  framers  of  the  Constitution 
when  they  wished  merely  to  give  the  Legisla- 
ture power  to  permit  cities  to  do  certain  things. 
It  provides   'the  Legislature  may   enact  laws 
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aathorisiiig  tide*  to  pension  meritorious  and 
disabled  firemen.'  Here  it  was  perfectly  plain 
that  it  was  not  intended  to  grant  this  power 
directly  to  cities;  the  presumption  is  that 
when,  as  in  section  27  ot  article  10,  the  framers 
of  the  Constitution  used  different  language, 
they  intended  a  different  meaning.  If  they 
had  intended  merely  to  provide  that  the  Legis- 
lature may  allow  incorporated  cities  by  a  ma- 
jority of  the  votes  to  become  indebted  for  the 
purpose  of  constructing  public  utilities  they 
would  doubtless  have  said  so. 

"Fifth.  The  defendants  further  allege  in 
their  return  that  the  sewer  bonds  are  invalid 
because  sewers  are  not  public  utilities  within 
the  meaning  of  section  27,  art.  10,  supra.  That 
the  amount  of  the  proposed  waterworks  bonds, 
to  wit,  $45,000,  is  in  excess  of  the  income  and 
revenue  provided  by  said  city  for  the  year  1003, 
and  therefore  said  city  cannot  incur  said  wa- 
terworks indebtedness  without  the  assent  of 
three-fifths  of  all  the  voters  of  said  city  voting 
at  an  election  held  for  that  purpose. 

"There  is  a  dearth  of  authority  on  what  it 
takes  to  constitute  a  public  utility.  It  is  held 
in  Valley  City  Salt  Co.  v.  Brown,  7  W.  Va. 
101,  that  the  expression  'public  utility*  is  syn- 
onymous with  'public  use.' 

"In  Aldridge  v.  Tuscumbia,  O.  &  D.  B.  B. 
Co.,  2  Stew.  &  P.  (Ala.)  199,  23  Am.  Dec.  307, 
Mr.  Chief  Justice  Lipscomb  says:  'Whatever  is 
beneficially  employed  for  the  community  is  of 
public  use.'    •    •    • 

"In  Olmstead  v.  Camp,  33  Conn.  632,  89  Am. 
Dec.  221,  Mr.  Justice  McCurdy,  speaking  for 
the  court,  says:  'One  of  the  most  common 
meanings  of  the  word  "use,"  as  defined  by 
"Webster,  is  "usefulness,  utility,  advantage, 
productive  of  benefit."  "Public  use"  may  there- 
fore well  mean  public  usefulness,  utility,  or 
advantage,  or  what  is  productive  of  general 
benefit' 

"There  is  probably  nothing  more  conducive 
to  the  health,  comfort,  and  convenience  of  the 
inhabitants  of  a  dtgr  or  town  than  a  good  sys- 
tem of  jewerage.  Sewers  are  always  incident 
to  a  well  ordered  city  or  town,  and  certainly 
must  be  included  within  the  term  'public  utili- 
ties' as  used  in  section  27,  supra.  And  sewers, 
too,  more  than  any  other  public  utility,  are 
owned  exclusively  by  cities.  It  frequently  hap- 
pens, indeed,  it  is  the  rule,  that  waterworks 
systems  are  owned  and  operated  by  private  in- 
dividuals or  corporations,  but  sewers,  so  far  as 
we  are  aware,  are  always  owned  and  operated 
by  municipalities.  To  our  mind  there  can  be 
no  doubt  that  the  Constitutional  Convention, 
when  it  drafted  the  Constitution,  and  the  peo- 
ple when  they  adopted  it,  intended  to  provide 
for  the  purchase,  -construction,  and  repair  of 
sewers,  when  they  allowed  any  incorporated 
city  or  town  in  the  state,  by  a  majority  of  the 
qualified  property  taxpayiug  voters  of  such  city 
or  town  at  an  election  held  for  that  purpose 
to  become  indebted  in  a  larger  amount  than  that 
specified  in  section  26  for  the  purpose  of  pur- 
chasing, and  constructing  public  utilities  and 
repairing  the  same,  to  be  owned  exclusively 
by  such  city.    •    •    * 

"Section  27,  art.  10,  provides  that  all  munici- 
palities mfLj  become  indebted  for  a  larger 
amount  than  that  specified  in  section  28  upon 
A  majority  of  the  qualified  property  taxpaying 
voters  of  such  city  or  town  voting  to  do  so 
at  an  election  to  be  held  for  that  purpose. 


The  dectioa  here  aa  held  under  this  section 
of  the  Constitution,  and  it  was  entirely  in 
conformity  with  its  provisions  to  allow  only 
qualified  property  taxpaying  voters  of  said 
city  to  vote,  notwithstanding  article  9,  e.  8, 
p.  115,  Seas.  Laws  Okl.  1906,  which  purports 
to  give  all  qualified  electors  the  right  to  vote, 
and  notwithstanding  that  part  of  section  29. 
art  3,  c.  12,  Wilson's  Kev.  &  Ann.  St  1903. 
which  provides  that  all  the  taxpayers  of  the 
city  are  entitled  to  vote  at  such  elections." 

[4]  The  record  In  the  instant  case  discloses 
that  on  the  13th  day  of  January,  1920,  there 
was  passed  and  approved  by  the  city  an  ordi- 
nance In  conformity  with  section  27,  art  10, 
of  the  Constitution,  for  the  purpose  of' pro- 
viding the  necessary  funds  to  pay  the  Inter- 
est on  said  bonds  when  due  and  also  to  con- 
stitute and  maintain  a  sinking  fund  sufiBcient 
to  discharge  the  principal  thereof  at  maturi- 
ty to  be  levied  upon  all  the  taxable  iHroperty 
in  said  city  in  addition  to  all  other  taxes. 

From  the  authorities  cited,  supra,  It  seems 
clear  to  us  that  the  defendant  In  error's 
second  counter  proposition  that  "section  27, 
art  10,  of  the  Constitution,  Is  a  grant  of 
power  to  the  people  of  a  dty  to  issue  bonds 
for  a  public  utility  in  excess  of  and  inde- 
pendent of  sections  9  and  26  of  said  article," 
must  be  sustained. 

[!1  We  will  next  consider  the  latter  part 
of  the  defendant  In  error's  first  proposition 
that  said  section  27,  art.  10,  "means  a  majori- 
ty vote  of  the  qualified  property  taxpaying 
voters  participating  In  an  election  and  not 
a  majority  of  all  the  qualified  and  property 
taxpaying  electors  residing  in  the  dty."  The 
plaintiff  in  error's  first  proposition  being: 

"That  the  purported  bond  Issue  Is  Invalid  for 
the  reason  that  the  number  of  votes  cast  in 
favor  thereof  was  not  a  majority  of  the  quali- 
fied property  taxpaying  voters  of  the  city  of 
Norman  as  required  by  article  10,  |  27,  of  the 
Constitution,  and  chapter  169  ot  tile  Session 
Laws  of  1913." 

The  precise  question  thus  raised  has  never 
been  decided  by  this  court  In  expressed  terms, 
hut  we  know  of  no  decision  of  this  court,  and 
none  such  has  been  cited  by  counsel,  where 
the  question  was  raised,  but  in  the  opinion 
cited,  supra,  the  provision  of  the  Constitution 
has  been  quoted  and  upheld  by  this  court. 

The  language  of  section  27,  art  10,  of  the 
Constitution,  under  consideration  is,  "by  a 
majority  of  the  qualified  property  taxpaying 
voters  of  such  city  or  town,  voting  at  an 
election  to  be  held  for  that  purpose."  The 
applicable  part  of  section  1,  c  160,  Sess. 
Laws,  1913,  reads  as  follows: 

"And  before  any  indebtedness  under  the  pro- 
vision of  section  27  of  artide  10  of  the  Consti- 
tution shall  hereafter  be  incurred  by  such  dty 
or  town,  it  shall  he  necessary  that  the  same 
shall  have  received  more  than  fifty  per  centani 
of  such  qualified  property  taxpaying  voters  ot 
such  dty  or  town." 
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The  agreed  statement  of  facta  is  that  at 
the  bond  dection  held  on  January  2,  1920, 
n<»e  but  property  tazpaylng  vottxs  of  the 
city  of  Norman  voted,  and  that  a  majority 
of  Budi  voters  voting  at  such  election  voted 
for  the  bonds,  but  that  such  affirmative  votes 
did  not  constitute  a  majority  of  such  voters 
of  the  city  as  expressly  provided  in  the  Ses- 
sion Laws,  supra.  It  being  the  contention  of 
the  plaintlfF  in  error  that  the  bonds  were 
therefore  invalid  for  the  specific  reasons:  (1) 
That  section  27,  art  10,  of  the  Constitution, 
means  that  the  bonds  should  have  received  a 
majority  of  all  the  qualified  voters  of  the 
city;  and  (2)  that  the  section  of  the  Session 
Laws  Is  valid  and  provides  that  before  the 
bonds  could  be  valid  they  miist  have  received 
more  than  60  per  centum  of  all  the  qualified 
taxpaying  voters  of  the  dty.  We  will  first 
consider  the  validity  of  the  section  of  Session 
Lews  1913,  involved. 

It  is  contended  by  defendants  in  enor  that 
the  same  is  invalid  because  (1)  that  It  Is  an 
attempt  to  modify,  abridge,  and  construe  sec- 
tion 27,  art  10,  of  the  Constitution,  and  vio- 
lates section  1,  art  4,  of  the  Constitution, 
and  (2)  that  it  violates  section  57,  art  6,  of 
the  Constitution,  in  that  the  same  Is  not  in- 
cluded within  the  title  of  the  act.  Both  these 
provisions  of  the^Constltutlon  were  construed 
by  this  court  In  the  case  of  In  re  County 
Com'r*  of  Counties  Comprising  Seventh  Ju- 
dicial District,  22  Okl.  436,  98  Pac  557,  in 
a  very  exhaustive  opinion  by  Williams,  G.  J. 

Section  1,  art  4,  of  the  Constitution,  pro- 
vides that — 

"The  powers  of  the  government  of  the  state 
of  Oklahoma  sball  be  divided  into  three  sepa- 
rate departments,  the  legislative,  executive, 
and  judicial;  and  except  as  provided  in  this 
Constitution,  the  legislative,  executive,  and 
Judicial  departments  of  government  shall  be 
separate  and  distinct,  and  neither  shall  exer- 
dse  the  powers  properly  belonging  to  either 
•f  the  others." 

[3,  t]  This,  or  a  provision  of  similar  im- 
port, is  In  our  federal  Constitution  and  the 
Constitutions  of  all  the  states  in  the  Union, 
and  decisions  construing  the  same  are  nu- 
merous and  all  to  the  same  effect,  that  is, 
that  no  one  of  the  several  co-ordinate  branches 
of  government  is  permitted,  in  the  discharge 
of  its  functions,  to  encroach  upon  the  others, 
but  they  must  be  kept  separate  and  distinct 
Tbe  Legislature  has  the  power  to  make  and 
amend  legislative  acts,  and  repeal  former 
acts  of  the  Leglslatare.  The  judicial  depart- 
ment Is  clothed  with  the  power  of  construing 
legislative  acts  and  had  not  power  to  legis- 
late Tbe  Leglslatare  of  this  state  has  no 
pow^  to  abridge  or  extend  a  provision  of 
tbe  C<m8tltution  when  the  same  is  self-exe- 
cuting, by  so-called  construction  or  other- 
wise. 

In  the  cose,  supra.  Chief  Justice  Williams 
quotes  with  approval  the  case  of  Smith  v. 


Stroth(9r,  6^  Cal.  196,  8  Pac.  86S,  wherein  It 
was  said  In  part  as  follows: 

"What  constitutes  the  distinction  between  a 
legislative  and  judicial  act?  Tbe  former  estab- 
lishes a  mle  regulating  and  governing  in 
matters  or  transactions  occurring  after  its  pas- 
sage. Tbe  other  determines  the  rights  or  obli- 
gations of  any  kind,  whether  in  regard  to  per- 
sons or  property,  concerning  matters  or  trans- 
actions which  already  exist  and  have  transpir- 
ed ere  the  judicial  power  is  invoked  to  pass 
on  them.  As  said  by  Woodbury,  J.,  in  Merrill 
V.  Sherburne,  1  N.  H.  204,  18  Am.  Dec.  52: 
'The  former  (judicial  tribunals)  decides  upon 
the  legality  of  claims  and  conduct,  and  the  lat- 
ter (legislative  tribunals)  makes  rules  upon 
which,  in  connection  with  tbe  Constitution, 
those  decisions  should  be  founded.  It  is  the 
province  of  judges  to  determine  what  is  the 
law  upon  existing  cases.  In  fine,  the  law  is 
applied  by  the  one  and  made  by  the  other.' 

"Tbe  Legislature  makes  a  general  rule  for 
tbe  regulation  of  conduct  and  the  admeasure- 
ment of  right;  tbe  judiciary  makes  a  special 
rule  regarding  a  state  of  facts  which  have  oc- 
curred after  the  enactment  of  the  general  rule 
by  the  former,  by  applying  such  general  rule 
to  the  state  of  facts.  The.  former  defines 
rights  and  wrongs  by  a  rule  laid  down  in  ad- 
vance; the  latter  enforces  rights  and  redress- 
es wrongs  in  cases  arising  on  past  occurrences. 
We  have  found  no  more  accurate  statement  of 
the  difference  between  a  legislative  and  a  judi- 
cial act  than  that  expressed  by  Justice  Field 
in  his  opinion  in  the  Sinking  Fund  Cases.  'The 
distinction,'  says  the  learned  justice,  'between 
a  judicial  and  a  legislative  act  is  well  defined. 
The  one  determines  what  the  law  is,  and  what 
tbe  rights  of  parties  are,  with  reference  to 
transactions  already  had;  the  other  provides 
what  the  law  shall  be  in  future  cases  arising 
ander  it.  Wherever  an  act  undertakes,  to  de- 
termine a  question  of  right  or  obligation,  or 
of  property,  aa  the  foundation  on  which  it 
proceeds,  snch  act  is,  to  that  extent,  a  judicial 
one,  and  not  the  proper  exercise  of  legislative 
functions.' " 

And  also  quotes  with  approval  the  follow- 
ing: 

"The  distribution  of  the  powers  of  govern- 
ment into  three  separate  departments,  legisla- 
tive, executive,  and  judicial,  is  the  basis  of  our 
constitutional  system. 

"Mr.  Madison  said:  'The  magistrate,  in  whom 
the  whole  executive  power  resides,  cannot  of 
himself  make  a  law,  though  be  can  put  a  neg- 
ative on  every  law;  nor  administer  justice  in 
person,  though  he  has  the  appointment  of 
those  who  do  administer  it  The  judges  can 
exercise  no  executive  prerogative,  though  they 
are  shoots  from  the  executive  stock;  nor  any 
legislative  function,  though  they  may  be  ad- 
vised with  by  the  legislative  councils.  The  en- 
tire Legislature  can  perform  no  judicial  act 
though,  by  the  joint  act  of  two  of  its  branches, 
the  judges  may  be  removed  from  their  offices, 
and  though  one  of  its  branches  is  possessed 
of  the  judicial  power  in  the  last  resort  The. 
entire  Legislature,  again,  can  exerdse  no  execu-' 
tive  prerogative,  though  one  of  its  branches 
constitutes  the  supreme  executive  magistracy; 
and  another,  on  the  impeachment  of  a  third, 
can  try  and  condemn  all  the  subordinate  officers 
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in  the  ezecutiTe  department,*  (Federalist,  No. 
47,  p.  224. ) 

"Mr.  Hamilton  said:  'It  equally  proves  that, 
though  individual  oppression  may  now  and  then 
proceed  from  the  courts  of  justice,  the  general 
liberty  of  the  people  can  never  be  endangered 
from  that  quarter;  I  mean  so  long  as  the  judi- 
ciary remains  truly  distinct  from  both  the  Leg- 
islature and  executive.  For  I  agree  that  "There 
is  no  liberty,  if  the  power  of  judging  be  not 
separated  from  the  legislative  and  executive 
powers."  •     (Federalist,  No.  78,  p.  3.")6.) 

*'Mr.  Webster  said:  'It  cannot  be  denied  that 
one  great  object  of  written  Constitutions  is  to 
keep  the  departments  of  government  as  dis- 
tinct as  possible;  and  for  this  purpose  it  im- 
poses restraints  designed  to  have  that  effect.' 
(Webster's  Works,  vol.  3,  p.  29.) 

"The  founders  evidently  had  in  mind  Montes- 
quieu's Dissertation  on  the  Spirit  of  the  Laws, 
wherein  he  said:  There  is  no  liberty,  if  the 
power  of  judging  be  not  separated  from  the 
legislative  and  executive  powers,  when  the 
legislative,  and  executive  powers  are  united  in 
one  body  or  person.  There  can  be  no  liberty, 
because  apprehensions  may  arise  lest  the  same 
monarch  or  senate  should  enact  tyrannical  laws 
to  execute  them  in  a  tyrannical  manner.  •  •  • 
Were  the  power  of  judging  joined  with  the 
legislative,  the  life  and  liberty  of  the  subject 
would  be  exposed  to  arbitrary  control,  for  the 
judge  would  then  be  the  legislator.  Were  it 
joined  to  the  executive,  the  judge  might  behave 
with  all  the  violence  of  an  oppressor.'" 

We  therefore  conclude  that  the  section  of 
the  Session  Laws  1913,  supra,  Involved,  is 
Invalid,  being  in  conflict  witb  section  1,  art. 
4,  of  the  Constitution,  by  attempting  to  exer- 
cise judicial  power. 

[7)  We  will  next  consider  the  meaning  of 
that  part  of  section  27.  art  10,  of  the  Con- 
stitution, "by  a  majority  of  the  qualified 
property  tazpaying  voters  of  such  city  or 
tov.-n  voting  at  an  election  to  be  held  for  that 
purpose." 

This  court,  in  Mason  et  al.  ▼.  School  Dis- 
trict No.  72,  Blaine  County,  et  al.  (Okl.  Sup.) 
168  Pac.  798,  construed  section  26,  art  10, 
of  the  Constitution,  which  provides: 

"No  county,  city,  town,  township,  school  dis- 
trict, or  other  political  corporation,  or  subdi- 
vision of  the  state,  shall  be  allowed  to  become 
indebted,  in  any  manner,  or  for  any  purpose, 
to  an  amount  exceeding  in  any  year,  the  in- 
come and  revenae  provided  for  such  year,  with- 
out the  assent  of  three-6fth8  of  the  voters 
thereof,  voting  at  an  election,  to  be  held  for 
that  purpose.    ♦    •    •  •• 


And  where,  in  the  syllabas.  It  was  bdd 
that— 

"Under  tection  26  of  article  10  of  the  Con- 
stitution of  this  state,  a  majority  of  three-fifths 
of  the  legal  voters  at  an  election  therefor,  and 
not  three-fifths  of  the  legal  electors  residing  in 
a  school  district,  authorizes  the  issue  of  school 
bonds  in  excess  of  the  income  and  revenue  of 
such  school  district  in  any  one  year." 

In  Rasure  County  Supt.  v.  Sparks,  75  Old. 
181,  183  Pac.  405,  opinion  by  Sharp,  J.,  para- 
graph 3  of  the  syllabus,  it  is  said: 

"Section  2,  chap.  202,  Laws  1915,  providing 
that  'if  sixty  (GO)  per  cent,  of  the  voters  of 
such  district  at  the  election  held  *  •  *  shall 
vote  to  dissolve  the  consolidated  district,'  re- 
quires only  that  60  per  cent,  of  the  votes  cast 
at  the  election  shall  be  in  favor  of  dissolution, 
and  not  that  60  per  cent,  of  ail  the  voters  of 
the  district  shall  vote  therefor." 

To  the  sane  effect  Is  North  v.  McMahan, 
26  Okl.  602,  110  Pac.  1115;  Faulk  v.  Board 
of  County  Com'rs,  40  Okl.  705,  140  Pac.  777 ; 
Kakin  et  al.  v.  Chapman,  Co.  Treas.,  41  Okl. 
51, 14.1  Pac.  21. 

In  Tllley  v.  Overton,  County  Treas.,  29  Okl. 
292,  116  Pac.  945,  in  syllabus  4  it  was  said 
by  Hayes,  J. : 

"Said  section  9,  art.  10,  Constitution,  does 
not  require  that  a  levy  in  excess  of  5  mills 
on  the  dollar  in  any  year  for  school  district 
purposes,  not  exceeding  15  mills,  shall  receive 
at  an  election  thereon  a  majority  of  the  votes 
of  the  voters  residing  in  the  district,  and  re- 
quires only  that  it  shall  receive  a  majority  of 
the  said  voters  voting  at  the  election  there- 
on." 

It  seems  quite  clear  to  ns  that  section  27, 
art  10,  of  the  Constitution,  providing  that 
"any  Incorporated  city  or  town  in  this  state, 
may,  by  a  majority  of  the  qualified  property 
taxpaylng  voters  of  such  city  or  town,  vot- 
ing at  an  election  held  for  that  purpose," 
"means  just  what  it  says,  that  is,  "a  major- 
ity of  such  voters  voting,"  and  does  not  mean 
"a  majority  of  sucli  voters  in  such  dty  or 
town." 

[8]  We  are  clearly  of  the  opinion  that 
there  is  no  error  in  the  Judgment  of  the  trial 
court,  and  the  same  is  therefore  affirmed. 

HARRISON,  C.  J.,  and  NICHOLSON, 
ELTINQ,  MILLER,  and  KENNAMKR,  JJ., 
concur. 
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SECURITY  INS.  CO.  OF  NEW  HAVEN, 
CONN.,  V.  CAMERON  et  al. 
(No.  10465.) 


(8aprem«  Gomrt  of  Oklahoma. 
1922.) 


fSyllabu*  by  tht  Court.) 

1.  iRsurance  «=» 1 30(4)— Company  ohargaable 
with  negligence  of  agent  In  falling  for  unrea* 
•onabie  time  to  forward  application. 

Agents  representing  ingurance  companies, 
in  soliciting  insurance  can  bind  the  company 
with  regard  to  matters  within  the  limited  and 
restricted  scope  of  their  authority;  that  is  to 
say,  matter  pertaining  to  the  taking  and  prep- 
aration of  applications  for  insurance  for  sob- 
mission  to  the  company;  and  an  insurance  com- 
pany is  chargeable  with  the  negligence  of  such 
agent  in  failing  for  an  unreasonable  length  of 
time  to  forward  an  application  of  insurance  for 
acceptance  or  rejection  to  the  company. 

2.  Insurance  $=»! 30 (4)— Insurer  required  to 
pass  on  applications  within  reasonable  time. 

Insurance  companies  are  held,  in  law,  to  a 
broader  legal  responsibility  than  are  parties  to 
purely  private  contracts  or  transactions.  This 
is  based  upon  the  fact  that  those  companies 
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in|;  and  forwarding  an  application  to  the  com- 
pany for  acceptance  or  rejection,  by  the  solic- 
iting agent  of  the  company  or  other  agent  who 
has  authority  to  supervise  the  solicitation  and 
preparation  of  applications,  and  the  question 
March  7,  of  the  unreasonableness  of  the  delay  is  one 
for  the  trier  of  the  facts  in  each  particular  case 
under  proper  instruction  of  the  court 


5.  Insurance  (3=»I30(4)  —  Insurer  liable 'for 
damage  to  applicants  caused  by  agent's  fail- 
ure to  forward  application  and  premium  note 
within  reasonable  time. 
Under  the  facts  in  this  case,  where  a  solic- 
iting agent  procured  an  application  for  insur- 
ance from  the  applicants  with  a  note  covering 
the  premium,  the  agent  being  duly  authorized 
thereunto  by  the  company,  but  failed  to  get 
the  proper  due  date  fixed  in  the  note,  and  fail- 
ed to  pot  in  the  note  the  amount  required  by 
the  company  for  deferred  payment  of  the  pre- 
mium, and  immediately  after  delivery  of  said 
note  and  application  the  general  agent  discov- 
ered the  mistakes  in  drawing  the  note,  and 
the  soliciting  agent  notified  the  applicants,  and 
the  applicants  instructed  the  soliciting  agent 
to  make  the  required  alterations  in  the  note, 
and  the  agents  of  the  company  retained  said 
note  and  application  without  making  further 
demands  upon  the  applicants,  and  failed  to 
.  make  the  alterations  in  said  note  and  applica- 
.act_  under  franchise  from  the  state,  and  the  |  tion  as  directed,  and  failed  to  forward  the  same 
policy  of  the  state  in  granting  such  franchises  j  to  the  company  at  the  place  designated,  and  a 
proceeds  upon  the  theory  that  it  is  in  the  inter-  loss  is  sustained  by  the  applicants  of  their 
est  of  the  public  to  the  end  that  indemnity  upon  I  property  sought  to  be  insured,  and  there  being 

J.J  ii  ^^  contention  that  there  was  not  a  reasonable 

time  to  have  gotten  the  application  to  the 
company  before  the  loss  was  sustained,  nor 
reasonable  time  in  which  to  inspect  said  risk, 
nor  that  said  risk  was  one  that  the  company 
would  not  insure,  and  while  this  state  of  facts 
is  not  sufficient  to  constitute  in  a  technical 
sense  an  express  or  implied  contract  of  insur- 
ance, yet  they  are  sufficient  to  conRtitute  a 
breach  of  legal  duty  and  actionable  neglect  for 
which  the  company  is  liable  to  the  applicant 
for  whatever  damage  he  reasonably  suffered 
as  the  proximate  result  thereof,  and  the  ac- 
tion of  the  trial  court  awarding  damages  upon 
such  a  state  of  facts  will  not  be  disturbed  up- 
on appeal. 


specific  contingencies  should  be  provided  those 
who  are  eligible  and  desire  it,  and  for  their  pro- 
tection the  state  regulates,  inspects,  and  su- 
pervises their  business.  An  insurance  com- 
pany, having  solicited  and  obtained  applica- 
tions for  insurance,  and  having  received  pay- 
ment of  the  fees  or  premiums  exacted,  they 
are  bound  either  to  furnish  the  indemnity  the 
state  has  authorized  them  to  furnish  or  decline 
so  to  do  within  such  reasonable  time  as  will  en- 
able them  to  act  intelligently  and  advisedly 
thereon  or  suffer  the  consequences  flowing 
from  their  neglect  so  to  do. 

3.  Insurance  $=990— Insurer  cannot  limit  re- 
sponsibility for  acts  of  agents  by  contract 
provisions. 

A  soliciting  agent  of  an  insurance  company, 
in  all  matters  pertaining  to  the  taking  of  ap- 
plications for  insurance,  is  the  agent  of  the 
company,  and  not  of  the  insured,  and  the  acts, 
wrongs,  and  neglect  of  the  agent  are  the  acts, 
wrongs,  and  neglect  of  the  company,  and  the 
insurance  company  cannot  limit  their  responsi- 
bility tor  the  acts  of  said  agents  and  avoid  the 
relation  of  principal  by  placing  provisions  in 
applications  and  contracts  of  insurance  limit- 
ing their  liability,  responsibility,  or  disavowing 
said  acts  and  this  is  so  since  all  such  provi- 
sions are  declared  void  by  statute.  See  section 
3462,  R.  L.  1910. 

4.  Insurance  <S=3l30(4)  —  Insurer  liable  for 
damages  from  unreasonable  delay  of  agent  In 
forwarding  application;  unreasonableness  of 
such  delay  held  for  Jury. 

An  insurance  company  may  be  held  liable 
in  damages  to  an  applicant  for  insurance  where 
there  has  been  unreasonable  delay  in  perfect- 


Appeal  from  District  Ck>art,  Grant  Coun- 
ty;   W.  M.  Bowles,  Judge. 

Action  by  O.  P.  Cameron  and  another 
against  the  Security  Insurance  Company  of 
New  Haven,  Conn.,  a  corporation.  Judg- 
ment for  plalntitfs,  and  defendant  appeals. 
Affirmed. 

H.  O.  Glasser  and  W.  J.  Otjen,  both  of 
Enid,  for  plaintiff  In  error. 

Simons  &  McKnlght,  of  Enid,  for  defend- 
ants In  error. 

EI/IINO,  J.  This  suit  was  commenced  in 
the  district  court  of  Grant  county,  Okl.,  by  O. 
F.  Cameron  and  Lewis  Rion,  plaintiffs  below, 
defendants  in  error  herein,  against  the  Se 
curity  Insurance  Company  of  New  Haven, 
conn.,  defendant  below,   plaintiff  in  error 
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herein,  by  BMng  a  petition  on  the  30tb  day 
of  November,  1917. 

The  defendants  below  entered  their  ap- 
pearance by  ,and  through  their  attomeor, 
George  W.  Bnckner.  In  said  petition  the 
plaintiffs  In  error  alleged  in  substance  the 
following: 

That  at  all  the  times  referred  to  In  satd 
petition  the  defendant  company  was  a  coi^ 
poratlon,  with  its  principal  office  and  place 
of  business  at  .New  Haven,  Conn.,  and ,  that 
said  company  maintained  a  western  branch  of 
its  business  with  headquarters  at  Rockford, 
III.,  and  that  said  company  was  a  oorpora- 
tl<Mi  engaged  in  the  business  of  Insuring 
property  against  fire  and  other  hazards; 
that  plaintiffs  were  residents  of  the'  state  of 
Oklahoma. 

That  on  or  about  June  5,  1917,  the  plain- 
tiffs were  the  owners  of  r.  separator,  feeder, 
stacker,  weigher,  and  main  belt,  which  ma- 
chinery was  new  and  had  Just  been  pur- 
chased by  plaintiffs.  That  at  said  time  W. 
J.  Otjen,  of  Enid,  Okl.,  was  the  general  agent 
of  descendant  company  in  the  state  of  Okla- 
homa, with  office  at  the  city  of  Enid,  Gar- 
field county,  and  that  U.  G.  Parker,  of 
Wichita,  Kan.,  was  the  duly  authorized  and 
acting  agent  of  the  defendant  company  for 
the  purpose  of  soliciting  and  receiving  appli- 
cations for  Insurance  for  said  company. 

That  on  the  6tb  day  of  June,  1917,  U.  G. 
Parker,  soliciting  agent,  solicited  these  plain- 
tiffs to  Insure  the  above-described  threshing 
machinery  and  equipment  in  the  said  com- 
pany, and  which  machinery  had  Just  been 
purchased  by  the  plaintiffs  but  had  not  yet 
been  delivered  to  them.  That  the  plaintiffs 
at  such  time  agreed  with  U.  G.  Parker  as 
such  soliciting  agent  for  said  company  to  in- 
sure said  property  with  said  company  as 
soon  as  the  property  had  been  received,  and 
in  pursuance  of  said  agreement  the  said  U. 
G.  Parker  filled  out  a  written  and  printed 
application,  addressed  to  said  insurance  ccnn- 
pany,  for  insurance  on  the  above-described 
threshing  machinery,  and  which  was  to  be 
signed  by  the  plaintiffs  when  said  property 
arrived.  He  also  made  out  a  note  to  cover 
the  premium  in  the  sum  of  $54.'  The  plain- 
tiffs were  to  sign  said  application  and  note 
upon  the  arrival  of  said  machinery,  and  send 
the  same  to  D.  G.  Parker,  who  was  to  pro- 
cure for  plaintiffs  the  said  Insurance  from 
said  defendant  company. 

That  on  June  15,  1917,  said  machinery  ar- 
rived, and  as  soon  as  unloaded  the  plaintiffs 
Immediately  signed  both  said  application  and 
note  and  mailed  same  to  W.  G.  Parker  at 
EJnId,  Okl.,  who  received  the  same  in  due 
course  of  mall  from  Pond  Creek  Okl.,  to 
Enid,  Okl.,  and  that  thereupon  U.  G.  Parker 
delivered  said  note  and  application  to  W.  J. 
OtJen,  general  agent  at  Enid,  Okl. 

Ttiat  upon  receiving  said  application  and 
note  tne  said  W.  J.  OtJen  notlHed  the  said 


Parker  that  the  due  date  of  said  note  should 
be  changed  from  July  20th  to  Jnly  15th; 
that  the  company  required  that  said  note 
should  be  payable  not  later  than  July  15th, 
and  that  the  amount  of  said  note,  to  wit, 
$54,  was  the  amount  of  premium  when  the 
same  was  paid  in  cash,  and  that  the  amount 
of  said  note  should  be  Increased  by  10  per 
cent  when  said  note  was  taken. 

U.  6.  Parker  notified  the  plaintiffs  of  this 
requirement,  and  that  they  instructed  U.  G. 
Parker  to  make  the  alterations  In  the  said 
note  as  required  by  said  OtJen,  and  that  U. 
G.  Parker  Informed  the  said  OtJen  of  hia 
authority  so  received  of  the  plaintiffs  to 
change  said  note.  That  OtJen,  instead  of 
making  the  changes,  or  notifying  the  plain- 
tiffs that  he  could  not  make  said  changes, 
did  neither,  and  carelessly  and  negligently 
allowed  said  note  and  application  to  lay  in 
his  office  without  taking  any  action  either  to 
change  the  note  or  notify  the  plaintiffs  that 
said  changes  would  not  be  made  until  after 
June  80,  1917. 

That  the  plaintiffs  relied  upon  said  a^li- 
catlon  made  to  said  defendant  company  to 
procure  insurance  upon  said  property,  and 
proceeded  to  use  said  property  in  the  thresh- 
ing of  grain,  subjecting  the  property  to  haz- 
ards against  which  the  said  Insurance  was 
desired. 

On  June  30,  1917,  all  of  said  threshing 
property  was  destroyed,  except  the  belt,  by 
accidental  fire,  and  was  a  total  loss.  That 
said  application  called  for  Insurance  as  fol- 
lows: $460  on  separator;  $140  on  feeder; 
$180  on  stacker;  and  $75  on  weigher;  and 
$45  on  the  belt — or  a  total  of  $900,  and  that 
there  was  $Sa5  insurance  on  the  property 
that  was  destroyed. 

That  W.  J.  OtJen  and  U.  G.  Parker  had 
ample  time  to  have  made  the  necessary- 
changes  in  the  said  note  or  to  have  procured 
a  new  note  and  application  If  necessary  from 
the  plaintiffs  and  the  same  forwarded  to  the 
office  of  the  defendant  company  at  Rockford, 
111.,  before  said  loss  was  sustained.  That 
the  carelessness  and  negligence  of  the  satd 
duly  authorized  agents  in  falling  to  attend 
to  said  matter  was  attributable  to  the  In- 
surance company,  and  by  reason  of  said  neg- 
lect and  carelessness  the  plaintiffs  were  dam- 
aged in  the  sum  of  $8.55,  for  which  sum  they 
prayed. 

To  the  said  petitlcm  a  demurrer  was  filed, 
and  the  same  was  by  the  court  overruled. 
That  afterwards  the  plaintiffs  amended  their 
I)etition  by  attaching  thereto  a  copy  of  their 
oppllcatlon  for  Insurance.  Defendant  filed 
an  answer,  which  consisted  of  a  general  de- 
nial and  three  other  allegations  constituting 
defenses  to  said  action.  They  admitted  the 
agency  of  OtJen  and  tJ.  G.  Parker  In  the 
manner  alleged  in  the  plaintiffs*  petition. 
They  denied  the  authority  of  U.  Q.  Parker 
or  W.  J.  OtJen  under  their  agency  to  change 
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the  amotmt  or  due  date  of  oald  note,  and, 
furtbermore,  they  had  no  authority  to  enter 
into  any  contracts  binding  said  insurance 
company  or  to  approve  any  applications  for 
threshing  machine  insurance,  in  behalf  of 
said  company.  Th^r  powers  were  limited, 
and  that  the  general  agent  only  had  power  to 
Inspect  and  forward  the  application  to  the 
general  ofSce  at  Rockford,  IlL,  for  the  ap- 
proval or  rejection  of  the  manager  at  that 
office,  and  In  that  event  the  general  agent, 
W.  J.  Otjen,  found  the  application  and  pre- 
mium settlements  correct  in  form  and 
amount,  and  then  alleged  the  fcdlowlng: 

"Defendant  further  states  that  the  applica- 
tion for  thresher  insurance  in  the  defendant 
company  made  and  signed  by  the  plaintiffs  in 
this  action  contains  the  following  provisions, 
stipulations,  and  agreements,  to  wit: 

"  This  application  is  made  subject  to  the  ap- 
proval of  the  company,  at  the  office  of  the 
manager  of  its  western  department  at  Rock- 
ford,  HL,  and  is  subject  to  the  conditions  here- 
of. And  of  the  policy  that  may  be  issued 
thereon,  and  shall  not  be  binding  upon  the  com- 
pany nntil  this  application  has  been  received 
and  approved  by  the  manager  of  its  western 
department  at  Rockford,  HI.  It  is  agreed 
that  the  company  shall  not  be  bound  by  any 
representations  of  applicants  or  statements  of 
the  agent  not  contained  herein.  It  is  agreed 
that  this  application  and  the  policy  issued 
thereon  shall  be  the  sole  basis  of  the  contract 
between  the  said  company  and  the  insured,  and 
I  hereby  agree  to  all  the  conditions  contained 
herein,  and  to  the  conditions  contained  in  the 
policy  issued  hereon.' 

"And  defendant  states  that  by  reason  of  the 
foregoing  facts  and  the  said  provisions  in  said 
application  this  defendant  is  not  liable  to  the 
plaintiffs  in  this  action." 

Then  as  their  fourth  defense  allege  the 
fbllowlng: 

"Further  answering,  defendant  states  that 
the  policy  issued  by  the  defendant  on  the  kind 
of  application  made  by  the  plaintiffs  in  this 
caae  contains  the  following  provision,  to  wit: 
'In  consideration  of  this  policy  being  issued 
for  a  term  longer  than  the  threshing  season, 
it  is  expressly  understood  and  agreed  that  the 
amount  of  insarance  as  stated  in  this  policy 
shall  be  reduced  20  per  cent,  when  the  sea- 
son's grain  threshing  is  done,  and  that  propor- 
tion thereof  for  the  number  of  days  the  ma- 
chinery has  been  used  based  on  an  average 
season's  run  of  forty  days,  and  the  amount 
for  which  this  company  is  liable  thereunder 
•hall  not  exceed  the  amount  remaining  after 
making  said  reduction'— and  defendant  states 
that  under  the  theory  of  this  case  if  the  plain- 
tiffs are  entitled  to  recover,  which  is  denied, 
that  then  and  in  that  event  the  defendant  is 
entitled  to  deduct  the  premium  note  of  $6&.40 
from  tlie  amount  of  damage  sustained  by  plain- 
tiffs and  also  one-half  (^)  per  cent,  per  day 
for  the  time  the  threshing  machine  of  the  plain- 
tiffs was  run,  which  was  four  days,  and  also 
for  any  amount  of  salvage,  which  amount  in 
this  case  in  money  value,  it  to  the  defendant 
nnknown." 


The  parties  went  to  trial  upon  Uie  follow- 
Ing  agreed  statement  of  facts,  omitting  the 
captlcm: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintiffs  and  the  defendant  above 
named  that  this  action  shall  be  submitted  to 
the  court  for  determination  upon  an  agreed 
statement  of  facts,  which  are  as  follows: 

"That  for  the  purpose  of  such  submission 
that  the  allegations  and  statements  of  the 
plaintiffs'  petition  in  this  action  shall  be  taken 
and  considered  as  true  in  connection  with  the 
following  and  additional  facts  which  are  hereby 
agreed  upon: 

"It  is  agreed  that  in  the  event  that  judgment 
is  rendered  in  favor  of  the  plaintiffs  in  this 
action,  they  are  entitled  to  recover  the  sum 
of  ?855  for  the  amount  of  the  property  de- 
stroyed, less  a  credit  and  deduction  thereon  and 
therefrom  of  $59.40,  which  would  have  been 
the  amount  of  the  premium  note  for  such  in- 
surance, and  less  a  further  deduction  of  2% 
per  cent,  upon  the  sum  of  $795. 

"It  is  further  agreed  that  in  coimection  with 
the  matters  and  things  set  forth  in  the  peti- 
tion of  the  plaintiffs  the  following  facts  shall 
be  taken  as  true  and  as  evidence  in  said  cauSe, 
to  wit: 

"That  the  note  and  application  executed  by 
the  plaintiffs  were  executed  on  June  17th,  and 
were  delivered  to  W.  J.  Otjen  by  TJ.  0.  Parker 
on  June  20,  1917. 

"That  W.  J.  Otjen  was  the  general  agent  for 
the  defendant  company  for  the  state  of  Okla- 
homa, hut  the  said  W.  J.  Otjen  as  such  had  no 
power  or  authority  to  make  thresher  contracts 
of  insurance  for  and  on  behalf  of  the  defendant 
company,  or  to  approve  applications  for  thresh- 
er insurance  for  said  company  or  issue  poli- 
cies for  thresher  insurance  for  and  on  behalf 
of  the  defendant  company,  or  to  approve  appli- 
cations for  threshei;  insurance  for  eaid  com- 
pany, or  issue  policies  for  thresher  insurance 
for  and  on  behalf  of  said  company,  and  the 
authority  of  said  agent  is  limited  to  a  general 
supervision  over  the  soliciting  agents  in  his 
territory,  and  to  inspect  applications  for  thresh- 
er insurance  and  premium  notes  accompanying 
said  applications  in  order  to  see  that  they  are 
properly  executed  before  forwarding  them  to 
defendant's  branch  office  at  Rockford,  IlL,  for 
approval  or  rejection;  and  to  transmit  such 
applications  to  said  company.  That  neither  W. 
J.  Otjen  nor  U.  G.  Parker  had  power  or  author- 
ity to  approve  applications  or  issue  policies 
for  the  defendant  company. 

"That  on  June  20,  1917,  W.  J.  Otjen  stated 
to  the  said  U.  O.  Parker  that  the  amount  of 
the  note  was  too  small,  and  should  have  been 
for  $59.40,  and  that  the  date  of  payment  of  the 
note  was  too  late  to  comply  with  the  require- 
ments of  the  Security  Insurance  Company,  in 
that  the  note  was  payable  July  20th  instead 
of  July  15th;  and  W.  J.  Otjen  suggested  to 
the  said  U.  G.  Parker  that  he  go  and  see  the 
plaintiffs  and  have  the  note  and  application 
made  to  comply  to  the  rules  of  the  insurance 
company  by  changing  the  amount  of  the  note  to 
$59.40  and  the  due  date  of  the  note  to  July 
15th;  and  W.  J.  Otjen  informed  the  said  U. 
Q.  Parker  that  he  could  not  forward  the  note 
and  application  to  the  Rockford  office  of  the 
company  in  its  condition  as  presented  because 
it  ^  not  comply  with  the  defendant's  rules. 


Digitized  by 


Google 


154 


205  PAOIFIO  BKPOBTESB 


(Okl. 


"That  the  Baid  TT.  G.  Parker  called  upon  one 
of  the  plaintiffs,  O.  F.  Cameron,  on  June  20th, 
and  said  O.  F.  Cameron  acting  for  both  plain- 
tiffs thereupon  verbally  instructed  the  said 
U.  G.  Parker  to  change  the  amount  of  the 
note  to  $59.40  and  the  date  of  the  payment  of 
the  note  to  July  15,  1917. 

"That  thereupon  U.  G.  Parker  phoned  to  the 
office  of  W.  J.  Otjen  and  told  his  stenographer 
that  O.  P.  Cameron,  one  of  the  •  •  •  had 
instructed  him  to  change  the  amount  of  the 
note  to  $59.40  and  the  date  of  payment  to 
July  15,  1917.  That  said  W.  J.  Otjen  was  ab- 
sent from  the  office  at  the  time,  and  this  in- 
formation was  conveyed  to  him  by  his  stenog- 
rapher on  June  23,  1917.  That  W.  J.  Otjen 
took  DO  further  action  thereon  but  awaited 
the  return  of  U.  G.  Parker  or  the  plaintiffs  and 
so  held  the  application  until  June  30,  1917. 
That  during  said  interval  plaintiffs  were  out 
in  the  country  threshing,  and  V.  G.  Parker 
was  absent  from  the  city  of  Enid. 

"When  the  machine  of  plaintiffs  was  destroy- 
ed by  fire,  thereupon  W.  J.  Otjen  forwarded 
the  application  with  a  copy  of  the  note  to  the 
Security  Insurance  Company  at  Rockford,  III., 
and  with  a  recital  of  the  circumstances  and  re- 
turned the  note  to  plaintiffs  under  date  Of 
July  2,  1917,  as  per  the  letter  attached  to  the 
petition  of  plaintiffs  and  marked  'Exhibit  A.' 

"It  is  further  agreed  that  the  printed  instruc- 
tions of  the  Security  Insurance  Company  to 
their  agents,  as  set  out  in  their  rules  and  in- 
structions to  agents  cards  covering  this  kind 
of  insurance,  provides  as  follows: 

"  'Where  notes  are  taken  they  must  be  made 
to  mature  not  later  than  July  15th.' 

"It  is  further  agreed  that  the  correct  amount 
of  the  premium  note  on  the  application  of 
plaintiffs  so  called  for  by  the  rate  of  defendant 
would  have  been  $59.40  instead  of  $54.00  but 
that  the  above  provisions  and  directions  to  the 
agents  of  the  defendant  were  not  known  to  the 
plaintiffs  or  brought  to  their  attention. 

"That  a  true  and  correct  copy  of  the  appli- 
cation given  in  this  case  by  the  plaintiffs,  and 
the  note  given  by  the  plaintiffs  in  this  case  is 
hereto  attached  and  made  a  part  hereof. 
'  "Witness  our  hands  this  August  9,  1918. 
"P.  C.  Simons, 

"Attorney  for  Plaintiffs. 
"James  W.  Steen, 

"Attorney  for  Defendant" 

Whereupon  the  court,  after  hearing  the 
arRument  of  the  attorneys,  rendered  Judg- 
ment In  favor  of  the  plaintiffs  In  the  sum 
of  $775,  and  the  defendant  company  filed  mo- 
tion for  a  new  trial,  same  was  overruled,  and 
this  cause,  after  notice  In  open  conrt,  ap- 
pealed to  this  conrt 

The  question  Involved  in  this  appeal  arises 
from  the  opposite  contentions  of  the  plaln- 
tlir  In  error  and  the  defendant  in  error  in 
this  wise:  The  defendants  in  error  contend 
that  they  are  entitled  to  recover  from  the 
plaintiff  in  error  insurance  company  by  rea- 
son of  the  fallnre  of  the  agents,  U.  G.  Park- 
er, the  soliciting  agent  and  W.  J.  Otjen,  the 
general  agent,  to  procure  the  Insurance  on 
their  machinery  for  loss  by  fire,  due  to  the 
neglect    and    unreasonable    delay    of    said 


agents  In  forwarding  said  application  and 
note  to  the  western  branch  at  Rockford,  m., 
and  that  this  neglect  of  the  agents  is  attri- 
butable to  the  company,  and  that  the  com- 
pany therefore  is  liable  to  the  defendants 
In  error  for  damage  by  breach  of  legal  duty  to 
promptly  secure  them  a  contract  of  insur- 
ance. 

The  plaintiff  in  error  contends,  In  opposi- 
tion to  the  position  to  the  defendants  In  er- 
ror, that  U.  G.  Parker  was  merely  a  solicit- 
ing agent  and  W.  J.  Otjen  was  an  agent  with 
general  supervision  over  soliciting  agents  In 
his  territory,  and  with  power  to  inspect  ap- 
plications for  insurance  and  premium  notes 
coming  from  said  applications  in  order  to 
see  that  they  are  properly  executed  before 
forwarding  them  to  defendants'  branch  of- 
fice at  Rockford,  111.,  for  approval  or  rejec- 
tion, and  that  neither  of  said  agents  had 
the  power  nor  authority  to  approve  applica- 
tions nor  Issue  policies  for  defendant  com- 
pany; hence  their  negligent  acts,  if  any,  not 
coming  within  the  scope  of  the  agent's  au- 
thority, could  not  be  attributable  to  the  In- 
.snrance  company. 

The  further  contention  of  the  Insurance 
company  was  that  the  plaintiffs  t>elow,  de- 
fendants in  error  herein,  could  not  recover 
for  the  further  reason  that  no  contract  of 
insurance  bad  been  consummated,  and  that 
tbere  could  be  no  binding  contract  of  insnr- 
ance  upon  the  company  until  the  application 
bad  been  received  and  approved  by  the  man- 
ager of  the  western  department  at  Rock- 
ford, III.  The  insurance  company  further 
contends  that  the  application  for  thresher  In- 
surance is  binding  upon  the  plaintiffs  below, 
defendants  In  error  herein,  as  to  the  provi- 
sion in  said  application,  which  provides  tliat 
the  company  shall  not  be  bound  by  any  rep- 
resentations of  applicants  or  statements  of 
the  agent  not  contained  therein,  and  that  the 
application  and  the  policy  issued  thereon 
should  be  the  sole  b&sis  of  the  contract  be- 
tween the  company  and  the  Insured,  and  to 
which  provisions  the  Insured  had  specifically 
agreed  in  said  application. 

This  question,  raising  as  it  does  a  consid- 
eration of  how  far  and  under  what  circum- 
stances Insurance  companies  are  to  be  bound 
by  the  conduct  and  acts  of  their  agents 
whose  authority  is  not  general  in  that  they 
have  not  the  power  to  bind  the  company  fi- 
nally to  an  insurance  contract,  has  not  been 
qieciflcally  passed  upon,  as  far  as  we  are 
able  to  determine,  in  this  state,  and  as  ap- 
plied to  a  state  of  facts  such  as  prevail  in 
the  instant  case. 

The  action  of  the  plaintiff  below,  defend- 
ants in  error  herein,  is  an  action  sounding 
in  tort  claiming  damage  for  breach  of  legal 
duty  that  the  Insurance  company  owed  to  the 
Insured  in  this  case.  We  will  In  the  balance 
of  this  opinion  refer  to  the  insurance  corn- 
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pany  as  the  insurer  and  the  defendants  in 
ecToi  as  the  insured. 

Hence  the  question  of  the  existence  of  a 
contract  of  insurance  is  not  Involved  in  this 
case.  It  does  not  require  an  analysis  of  the 
elements  of  a  contract  and  a  consideration 
as  to  whether  the  facts  in  this  case  warrant 
the  holding  that  a  legal  contract  was  con- 
summated either  specifically  and  in  -writing 
or  by  implication  or  estoppel. 

[1-3]  The  sole  question  is  and  the  main 
element  thereof  being:  First,  whether  the 
conduct  of  the  agents  of  the  Insurance  com- 
pany is  attributable  to  the  insurance  com- 
pany ;  and,  second,  if  so  attribntalile,  wheth- 
er they  are  sufficient  under  the  admitted  facts 
to  sustain  the  verdict  of  a  Jury  or  the  Judg- 
ment of  a  court  acting  in  lieu  of  a  Jury  hold- 
ing the  insurance  company  liable  to  the  In- 
sured for  damages  for-  neglect  and  breach 
of  legal  duty. 

Upon  the  questions  involved  in  this  case 
there  seems  to  be  two  lines  of  decisions.  In 
the  case  of  Pflester  v.  Missouri  State  Life 
Insurance  Ck).,  85  Kan.  97,  100,  116  Pac.  246, 
we  quote  the  following  from  page  247: 

"The  contention  of  the  defendant  is  that  the 
evidence  of  the  plaintiff  relating  to  the  date 
upon  which  premiums  were  to  become  due  was 
incompetent,  because  it  tended  to  contradict 
the  written  contract.  The  first  purpose  which 
the  plaintiff  sought  to  accomplish  was  the  ref- 
ormation of  the  contract.  Insurance  con- 
tracts are  the  subject  of  reformation  the  same 
as  any  other  kind,  and  in  all  suits  for  reforma- 
tion the  tnie  contract  may  be  established  by 
parol  evidence,  whenever  it  is  the  result  of  oral 
negotiations.  These  principles  are  elementary. 
The  defendant  argues  further,  however,  that, 
since  its  agent's  authority  was  limited  to  the 
taking  and  transmittal  of  applications,  he  could 
not  make  a  binding  contract  that  premiums 
should  fall  due  on  June  14th;  that  no  applica- 
tion requested  that  premiums  fall  due  on  that 
date  was  ever  submitted  to  or  approved  by  the 
defendant,  and  consequently  that  the  judg- 
ment of  the  court  in  effect  makes  a  contract, 
instead  of  reforms  one. 

"There  are  two  principal  lines  of  dedaions- 
on  the  subject  indicated,  with  a  third  inclining 
now  toward  one  and  now  toward  the  other. 
According  to  one  view,  the  applicant  and  the 
insurer  are  treated  as  if  the  negotiations  were 
of  ordinary  bargain  and  sale,  in  a  field  where 
both  stand  on  the  same  footing.  The  appli- 
cant frames  and  signs,  upon  his  own  judgment 
and  at  his  own  risk,  an  order  or  request  for 
an  article  called  a  policy.  This  order  is  taken 
and  transmitted  by  an  intermediary  commis- 
sioned, equipped,  and  paid  by  the  insurer  but 
the  insurer  may  by  force  of  mere  words  de- 
stroy the  relation  of  agency  between  itself  and 
the  intermediary,  and  cast  all  the  consequenc- 
es of  his  mistakes  and  misfeasances  upon  the 
applicant.  Upon  receipt  of  the  order,  the  in- 
surer fills  It  by  forwarding  an  elaborate  and 
intricate  document,  which  the  applicant  takes 
according  to  the  rule  of  caveat  emptor.  If  the 
terms  of  the  policy  do  not  correspond  to  the 
application,  a  new  proposition  is  tendered, 
which  the  applicant  must  detect,  scrutinize,  and 


reject,  or  forever  hold  Ws  peace.  At  every 
step_  the  applicant  is  held  rigorously  to  the 
maxim,  'vigilantibus  et  non  dormientibus  jura 
subveninnt.'  Meanwhile  the  insurer  has  the  ap- 
plicant's money. 

"The  other  principal  theory  of  the  formation 
of  the  insurance  contract  is  based  upon  facts. 
Everybody  knows  what  the  facts  are.  The  in- 
surance company  sends  out  its  ai^ents  for  the 
purpose  of  procuring  insurance.  They  are  usu- 
ally experts  in  the  business,  and  are  frequently 
paid  large  bonuses  for  securing  extra  large  vol- 
umes of  insurance.  Few  persons  solicited  to 
tike  policies  understand  the  subject  of  insur- 
ance or  the  rules  of  law  governing  the  negotia- 
tions, and  they  have  no  voice  in  dictating  the 
terms  of  what  is  called  the  contract.  They  are 
clear  upon  two  or  three  points  which  the  agent 
promises  to  protect,  and  for  everything  else 
they  must  sigu  ready-made  applications  and  ac- 
cept ready-made  policies  carefully  concocted 
to  conserve  the  interests  of  the  company.  The 
agent  in  fact  prepares  the  contract  when  he 
writes  the  application,  because  the  policy,  which 
the  applicant  does  not  see  until  delivered  and 
does  not  sign,  follows  an  acceptance  of  the  ap- 
plication as  a  matter  of  coarse.  In  writing  the 
application,  the  agent  does  what  the  company 
sent  him  out  to  do.  He  negotiates  for  the  com- 
pany, asks  questions  for  the  company,  writes 
down  answers  for  the  company,  and  makes  the 
return  for  the  Company.  It  is  not  carelessness 
or  imprudence  in  fact,  as  people  in  general  un- 
derstand those  terms,  for  the  applicant  to  take 
it  for  granted  that  the  agent  will  accurately 
and  truthfully  set  down  the  result  of  the  nego- 
tiations. If  he  fail  to  do  so,  good  sense  and 
common  justice  regard  the  company  as  respon- 
sible, and  not  the  insured.  The  subject,  there- 
fore, is  sui  generis,  and  the  rules  of  a  legal 
system  devised  to  govern  the  formation  of  or- 
dinary contracts  between  man  and  man  cannot 
be  mechanically  applied  to  it.  It  is  not  neces- 
sary to  review  the  decisions  in  which  the  fore- 
going conflicting  views  are  maintained.  This 
court  favors  the  one  which  is  least  artificial 
and  best  conforms  to  the  facts." 

In  this  cited  and  quoted  opinion,  Bnrch, 
Justice,  then  cites  and  quotes  from  a  number 
of  Kansas  cases  which  in  effect  hold  that  the 
company  is  bound  by  the  acts  of  its  agents 
and  Is  responsible  for  their  mistakes  or 
fraud  committed  during  the  preliminary  ne- 
gotiations. This  being  a  case  of  first  im- 
pression In  this  state  and  of  great  impor- 
tance, we  vidll  give  the  quoted  portions  of 
the  Kansas  cases  and  the  discussions  in  the 
cited  case: 

"In  the  case  of  Continental  Ins.  Co.  v. 
Pearce,  39  Kan.  396,  18  Pac.  291,  7  Am.  St 
Rep.  557,  the  opinion  reads:  'In  taking  this  ap- 
plication for  insurance,  was  J.  A.  Beals  the 
agent  of  the  plaintiff  or  of  defendant?  It  is 
claimed  that  by  reason  of  the  stipulation  on  its 
face,  which  provided  that  all  statements,  an- 
swers, and  descriptions  were  the  acts  of  the 
plaintiff,  that  whatever  part  Beals  may  have 
taken  in  making  and  filling  it  out  was  as  his 
agent.  It  must  be  conceded  that  plaintiff  did 
not  seek  Beals  for  this  work;  did  not  even 
ask  him  to  do  it,  and  paid  him  nothing  there- 
for;  did  not  ever  suspect  that  at  that  time  he 
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waa  hia  agent,  bat  did  beliere  tliat  he  waa  an 
insurance  agent,  looking  after  the  interests  of 
the  company  whose  advantages  he  was  advo- 
cating to  plaintiff.  He  waa  canvassing  for  busi- 
ness for  the  defendant;  had  made  several  trips 
to  plaintiff's  house,  before  he  saw  him,  to  in- 
sure it,  and,  against  plaintiff's  preference,  final- 
ly induced  him  to  insure  in  this  company.  He 
was  supplied  with  its  blanks,  and  was  employed 
and  paid  by  it.  This  application  was  practical- 
ly the  work  of  Beals,  though  the  stipulation 
on  the  face  thereof  provides  that  the  answers 
and  statements  were  made  by  plaintifiF,  or  his 
authority,  thus  attempting  to  make  the  ageht 
of  the  company  the  agent  of  the  assured.  The 
ordinary  instructions  of  companies  to  their 
agents,  and  their  dealings  with  them,  are  too 
well  known  for  ua  to  shut  onr  eyes  to  the  man- 
ner in  which  their  work  is  carried  on.  This 
is  but  a  form  of  words  to  attempt  to  create  on 
paper  an  agency,  which  in  fact  never  existed.* 
It  is  an  attempt  of  the  company,  not  to  restrict 
the  powers  of  its  own  agent,  but  an  effort  to 
do  away  with  that  relation  altogether  by  mere 
words,  and  to  make  him  in  the  same  manner 
the  agent  of  the  assured,  when  in  fact  such  re- 
lation never  existed.  Insurance  Co.  v.  Myers, 
66  Hiss.  47»  (30  Am.  Rep.  621).  We  do  not 
believe  the  entire  nature  and  order  of  this  well- 
established  relation  can  be  so  completely  sub- 
verted by  this  ingenious  device  of  words.  The 
real  fact,  as  it  existed,  cannot  be  hidden  in 
this  manner;  much  less  can  it  be  destroyed, 
and  something  that  did  not  in  reality  exist  be 
placed  in  its  stead.  The  substance  is  superior 
to  the  mere  drapery  of  words  with  which  one 
party  wishes  to  bring  into  existence  and  clothe 
an  unreal  authority.'  89  Kan.  at  page  401,  18 
Pac.  at  page  294  (7  Am.  St.  Rep.  557). 

"In  the  case  of  Sullivan  v.  Phenix  Ins.  Co., 
34  Kan.  170,  8  Pac.  112,  it  was  held  that  an 
insurance  company  cannot  shirk  responsibility 
for  any  mistake  or  fraud  committed  by  its 
agent  during  the  preliminary  negotiations  on 
its  behalf  by  stipulating  that  he  ia  the  agent 
of  the  assured.  Such  a  stipulation  involves 
a  legal  contradiction  and  ia  invalid. 

"In  the  case  of  Insurance  Co.  V.  Gray,  44 
Kan.  731,  25  Pac.  197,  the  first  paragraph  of 
the  syllabus  reads  as  follows:  'An  agent  aa- 
thorized  to  take  applications  for  insurance 
should  be  regarded  to  be  acting  within  the 
scope  of  his  authority  where  he  fills  up  the 
blank  application  of  insurance;  and,  if,  by 
his  fault  or  negligence,  it  contains  a  misstate- 
ment not  authorized  by  the  instructions  of  the 
party  who  signed  it,  tiie  wrong  should  be  im- 
puted to  the  company,  and  not  to  the  assured.* 

"In  the  case  of  Insurance  Co.  v.  Davis,  59 
Kan.  621,  526,  63  Pac.  866,  858,  the  opinion 
reads:  lliere  was  proof  to  the  effect  that  the 
agent  of  the  company  who  filled  out  the  applica- 
tion for  the  policy  was  informed  by  Davis  that 
he  already  held  an  accident  policy  in  the  Trav- 
elers' Insurance  Company,  but  for  some  rea- 
son that  fact  was  omitted  from  the  applica- 
tion. It  is  well  settled  that,  where  the  agent 
of  an  insurance  company  who  fills  out  an  appli- 
cation for  insurance  is  duly  informed  as  to 
facta  and  fails  to  state  them  in  the  applica- 
tion, the  actual  knowledge  of  the  agent  will  be 
held  to  be  the  knowledge  of  the  company.' 

"In  the  case  of  Insurance  Co.  v.  Bank,  60 
Kan.  630,  637,  57  Pac  524,  528,  the  opinion 
reads:  'In  the  case  at  bar  the  agent  was  bound 


to  write  the  answers  *,  *  *  in  the  appllea- 
tion  as  dictated  by  the  Insured,  and  the  latter 
was  not  called  upon  to  assume  that  a  fi«ad 
was  being  practiced  upon  him,  nor  can  he  b« 
charged  with  negligence  in  believing  that  the 
agent  was  acting  in  good  faith.  Although  Ram- 
melsberg  might  have  received  from  the  insur- 
ance company  the  policy  with  the  written  appli- 
cation attached  thereto,  yet  he  had  a  right  to 
assume  that  the  answers  made  by  him  were  cor- 
rectly written,  and  cannot  be  chargeable  with 
negligence  for  his  failure  to  be  suspicious,  or 
for  too  much  confidence  in  the  good  faith  of 
the  agent  in  carrying  out  his  directions.' 

"In  the  case  of  Insurance  Co.  v.  Darrln,  80 
Kan.  578,  103  Pac.  87,  it  was  held  that  the  in- 
sured has  the  right  to  assume  that  the  policy 
he  receives  is  prepared  in  accordance  with  his 
application;  that  it  is  the  duty  of  the  insurer 
so  to  prepare  it;  and  that  the  fact  that  the 
insured  does  not  read  the  policy  until  after  a 
loss  has  occurred  will  not  defeat  recovery. 

"The  attitude  of  this  court  toward  the  sub- 
ject under  consideration  is  further  disclosed 
in  numerous  other  decisions  of  like  character. 

"In  this  case  the  agent  had  authority  to  ne- 
gotiate, write,  and  transmit  the  application. 
For  these  purposes  he  had  all  the  power  the 
company  itself  possessed,  a^d  agreements  made 
with  him  as  to  what  the  terms  of  the  appli- 
cation should  be  were  made  with  the  company. 
It  was  the  agent's  duty  to  frame  the  applica- 
tion according  to  the  agreement  with  the  plain- 
tiff, and  his  neglect  to  do  so  was  the  neglect 
of  the  company.  His  knowledge  of  the  agree- 
ment was  the  knowledge  of  bis  principal,  and 
consequently  for  all  purposes  of  the  law  the  de- 
fendant Imew  the  true  terms  of  the  applica- 
tion. With  such  knowledge  it  accepted  and  ap- 
proved the  application,  received  and  retained 
the  first  year's  premium,  and  issued  the  policy. 
This  made  a  binding  contract  of  insurance,  in- 
correctly evidenced,  however,  through  the  de- 
fendant's fault.  True,  on  the  face  of  the  pol- 
icy, and  under  the  provision  of  the  application 
quoted  above  relating  to  the  force  of  state- 
ments not  in  writing,  the  defendant  did  not  ap- 
pear to  be  liable.  Bnt  the  defendant  cannot 
take  advantage  of  its  own  wrong  and  success- 
fully oppose  the  right  of  the  plaintiff  to  have 
the  agreement  relating  to  the  date  when  the 
annual  premium  should  fall  due  written  into 
the  application,  and  to  have  the  policy  reformed 
accordingly.  On  the  policy  reformed  to  state 
truthfully  the  contract  actually  made,  the  de- 
fendant is  liable. 

"If  the  insured,  or  the  plaintiff,  had  discover- 
ed the  omission  from  the  application  and  the 
error  in  the  policy,  it  woidd  have  been  his 
duty  to  call  them  to  the  attention  of  the  com- 
pany, and  have  the  necessary  corrections  made. 
Delay  would  have  indicated  acquiescence,  and 
if  sufficiently  prolonged  might  have  affected 
the  right  to  the  equitable  remedy  of  reforma- 
tion. But  there  is  no  evidence  that  the  mis- 
takes were  discovered  until  the  policy  had 
matured  by  the  death  of  the  insured.  Mean- 
while the  plaintiff  and  the  insured  were  not 
negligent  in  failing  to  examine  the  applica- 
tion or  the  policy,  and  were  justified  in  sup- 
posing that  they  had  been  written  as  contem- 
plated." 

This  cited  case  from  Kansas  was  an  action 
to  reform  the  policy  In  accordance  with  an 
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agreement  aa  contended  by  the  beneficiary 
and  to  recover  upon  the  policy  as  reformed; 
the  controversy  being  over  whether  the  date 
written  In  the  policy  maturing  the  premium 
expressed  the  agreement  between  the  Insured 
and  the  agent.  The  policy  fixed  May  4th, 
whUe  the,  beneficiary  contended  that  the 
agreement  was  June  14th.  The  court  below 
reformed  the  policy  and  entered  judgment 
against  the  company,  and  the  following  state- 
ment Is  made  in  th»  cited  opinion: 

"There  was  evidence  to  the  effect  that  the 
agent  made  no  agreement  fixing  Jnne  14th  as 
the  date  when  premiums  should  fall  due,  but 
the  district  court  has  resolved  the  question 
of  fact  in  favor  of  the  plaintiff  upon  the  evi- 
dence .  quoted  above,  which  the  court  regards 
as  sufficient." 

The  opinion  in  the  case  of  Boyer  v.  State 
Farmers'  Mutual  Hall  Ins.  Co.,  86  Kan.  442, 
121  Pac.  329,  40  h.  B.  A.  CN.  S.)  164,  Ann. 
Cas.  191SA,  671,  was  written  by  Barch,  Jus- 
tice, who  wrote  the  opinion  in  the  case  of 
Pfiester  ▼.  Idlssourl  State  Life  Ins.  Co.,  here- 
tofore dted  and  quoted.  This  last-cited  case 
pertained  tp  a  hall  Insurance  policy,  and  the 
situation  is  almost  Identical  with  the  case 
at  bar.  It  appears  that  the  policy  In  this 
case  was  Issued  the  day  after  the  growing 
crop  was  destroyed  by  a  hailstorm,  and  the 
insured  sought-  to  recover  damage  the  same 
as  in  the  Instant  case  for  unreasonable  delay 
and  neglect  on  the  part  of  the  soliciting 
agent  in  forwarding  the  application. 

Tbe  company  appears  to  have  defended 
tii)on  the  same  ground  as  in  the  Instant 
case  and  the  further  ground  that  the  solicit- 
ing agent  had  taken  a  note  for  the  premium 
when  the  practice  of  the  company  was  to 
require  the  premium  to  be  paid  in  cash.  We 
are  giving  quite  an  extended  quotation  from 
this  opijiion  by  reason  of  its  Importance. 
The  syllabus  of  the  case  reads  as  follows: 

"Under  the  facta  of  this  case  it  is  held  that 
a  hail  insurance  company  which  issued  a  pol- 
icy on  a  crop  of  growing  com  the  day  after  it 
was  destroyed  by  a  hailstorm  is  liable  in  dam- 
ages for  the  amount  of  the  insurance  which 
would  have  been  in  force  before  the  storm  had 
its  soliciting  agent  not  delayed  for  an  unrea- 
sonable length  of  time  to  forward  the  applica- 
tion on  wliicb  the  policy  was  issued." 

The  following  is  taken  from  the  body  of 
said  opinion,  86  Kan.  447,  448,  449,  450,  121 
Pac.  331,  332,  40  L.  R.  A.  CN.  S.)  166,  167, 
168  (Ann.  Cas.  1916A,  671): 

"The  greater  part  of  the  brief  for  the  de- 
fendant is  devoted  to  arguments  which  relate  to 
the  agent's  lack  of  authority,  under  the  restric- 
tions placed  upon  him,  to  effect  a  contract  of 
insurance,  and  to  the  necessity  for  an  accept- 
ance of  tiie  application  as  a  condition  prece- 
dent to  the  formation  of  a  contract  of  insur- 
ance. Many  authorities  are  cited  upon  these 
subjects,  including  those  decisions  which  hold 
that  unreasonable  delay  in  acting  upon  an  ap- 
plication does   not  constitute   acceptance   and 


does  not  warrant  a  presumption  of  acceptance. 
The  course  of  the  inquiry  in  this  case  lies  in 
a  different  direction.  This  is  not  a  suit  on  a 
contract  of  insurance,  and  the  judgment  does 
not  rest  upon  the  breach  of  such  a  contract. 
The  position  of  the  plaintiff  and  the  district 
court  is  that,  under  the  peculiar  conditions  sur- 
rounding the  transaction  the  agent  should  have 
forwarded  the  plaintiff's  application  prompUy 
for  acceptance  or  rejection;  that  the  appli- 
cation would  have  been  accepted  if  he  had  done 
so  and  a  contract  of  insurance  would  have  been 
consummated  protecting  the  plaintiff  from  the 
loss  which  occurred;  that  the  negligence  of 
the  agent  in  not  forwarding  the  application  un- 
til it  was  too  late  for  the  acceptance  of  it  to 
be  of  any  benefit  to  the  plaintiff  was  the  neg- 
ligence of  the  company;  and  couseguentiy,  tliat 
the  company  wrongfully  deprived  the  plaintiff 
of  the  indemnity  he  should  have  bad,  to  his  in- 
jury. 

"For  all  purposes  of  taking  and  forwarding 
the  application  the  agent  was  the  company  it- 
self. He  could  negotiate  an  application  for 
insurance,  based  upon  cash,  upon  the  appli- 
cant's notes,  or  upon  any  other  terms,  precise- 
ly BB  the  board  of  directors  of  the  company 
might  have  done.  The  option  exercised  by  the 
agent  to  take  a  note  instead  of  cash  which 
he  might  have  received  (finding  No.  6)  was  an 
option  exercised  by  his  principal.  He  cotild 
dispense  with  the  bank  check  or  draft  (finding 
No.  24),  as  an  essential  feature  of  the  applica- 
tion, and  whatever  the  arrangements  with  the 
applicant  might  be,  it  was  the  agent's  duty 
to  present  it  for  acceptance  or  rejection  to 
the  officer  or  officers  holding  the  reserved  pow- 
er to  determine  whether  or  not  a  policy  should 
be  issued.  The  agency  relation  of  insurance 
solicitors  to  the  insurer  and  the  person  solic- 
ited and  tiie  authority  of  such  agents  over  the 
subject  of  the  application  are  fully  discussed 
in  the  case  of  Pfiester  v.  Missouri  State  Life 
Ins.  Co.,  86  Kan.  9T,  116  Pac.  245,  and  the 
rules  of  the  law  there  stated  are  applicable 
here. 

"When  the  application  was  solicited  by  the 
agent,  the  danger  period  of  the  corn-growing 
season  bad  been  reached  and  early  action 
whereby  the  risk  of  injury  might  be  shifted  to 
the  defendant  was  a  matter  of  mnch  conse- 
quence to  the  plaintiff.  The  application  was 
given  for  the  purpose  of  transmission  to  the 
defendant's  headquarters,  and  not  that  it  might 
be  retained  by  the  agent  and  carried  about  in 
bis  pocket.  The  defendant  itself  recognized 
the  necessity  for  expeditiousness  in  a  letter 
of  instruction  to  the  agent,  which  was  introduc- 
ed in  evidence  and  which  no  doubt  was  regard-, 
ed  by  the  court  as  quite  material  when  consid- 
ering the  matters  covered  by.  finding  No.  12. 
A  portion  of  the  letter  reads  as  follows: 

"  'Special  Notice.— Send  all  applications 
promUy,  because  there  is  no  liability  of  the 
company  until  the  application  is  received  and 
approved  by  us.' 

"It  is  fair  to  presume  that  likelihood  of  de- 
struction of  the  plaintiffs  corn  by  hail  induced 
the  very  high  rate  of  premium  demanded  for 
the  brief  term  of  the  insurance — in  this  case 
6  per  cent,  on  $1,000,  or  6  per  cent  of  the 
full  value  of  the  crop  at  the  time  of  the  nego- 
tiations. There  was  sufficient  danger  to  the 
plaintiff  to  be  apprehended  from  (i)Iay  in  clos- 
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bg  the  transacUon  that  a  reasonably  prudent 

bus'r.pss  mau,  gii^dou  by  the  cuusideratious 
which  ordinarily  regulate  conduct,  would  hare 
acted  with  diligence.  If  the  ajrent  only  be  con- 
sidered it  is  clear  enough  that  he  would  be  lia- 
ble if  his  negligent  retention  of  the  application 
prevented  its  timely  acceptance.  Since  he  was 
merely  the  arm  of  the  defendant  the  obligation 
resting  upon  him  was  the  obligation  of  the  de- 
fendant. Therefore,  the  duty  of  the  defendant 
to  secure  prompt  transmission  of  the  applica- 
tion from  the  solicitor's  field  to  the  central  of- 
fice is  quite  apparent.  Whether  or  not  the 
delay  in  this  case  was  unreasonable  wa's  a  ques- 
tion of  fact  for  the  trier  of  the  facta  and  as  it 
is  presented  here  is  not  one  of  law  for  this 
court. 

"It  is  claimed  that  the  finding  that  a  policy 
would  have  been  issued  before  the  corn  was 
destroyed  had  the  application  been  forwarded 
promptly  is  not  sustained  by  the  evidence.  The 
finding  is  sufficiently  sustained  by  the  proof 
that  the  application  was  immediately  approved 
upon  its  arrival  at  the  defendant's  office,  and 
a  policy  was  issued  accordingly  taking  effect 
at  noon  of  the  same  day.  The  position  of  the 
defendant  was  that  its  hailstorm  business  was 
conducted  on  a  cash  basis  only  and  its  witness- 
es supported  this  position  by  some  interesting 
testimony.  They  stated  that  premiums  must  be 
paid  in  cash,  that  promissory  notes  were  never 
accepted,  that  defendant  was  not  interested  in. 
the  plaintiff's  note  and  did  not  know  what  be- 
came of  it,  and  that  the  defendant  was  only 
interested  in  a  cash  settlement  for  the  policy — 
an  in  face  of  the  proofs  that  three  policies  at 
least  (finding  No.  10)  were  issued  on  July  12 
without  cash  and  wiljiout  hesitation  or  objec- 
tion." 

The  following  is  taken  from  the  notes  of 
the  editor  in  40  L.  R.  A.  (N.  S.)  165: 

"But  whatever  the  decision  of  the  jury  may 
be  on  this  question,  it  cannot  be  doubted  that 
the  proposition  that  an  insurer  should  be  held 
liable  for  a  loss  sustained  by  an  applicant  for 
insurance  because  of  the  negligence  of  the  in- 
sured's agent  in  failing  to  forward  the  applica- 
tion within  a  reasonable  time  is  sound." 

Tbe  various  cases  In  support  and  in  oppo- 
sition to  the  holding  laid  down  in  the  two 
Kansas  cases  are  given  in  the  extensive  note 
to  the  case  of  Michigan  Pipe  Co.  t.  Michigan 
Fire  &  Marine  Ins.  Co.,  92  Mich.  482,  52 
N.  W.  1070,  20  Ia  R.  A.  277. 

The  case  of  Duffle  v.  Bankers'  Life  Asso- 
ciation of  Des  Moines  la  an  Iowa  case  and 
.found  in  160  Iowa,  19,  139  N.  W.  1087,  46 
L.  R.  A.  (N.  S.)  25.  This  Is  a  well-reasoned 
case,  and  bears  out  tbe  holdings  in  tbe  Kan- 
sas cases.  Tbe  first  syllabus  reads  as  fol- 
lows: 

"An  insurance  company  is  chargeable  with 
the  neglect  of  its  agent  in  failing  for  an  unrea- 
sonable time  to  forward  an  application  and 
medical  report  for  acceptance  or  rejection." 

We  take  tbe  following  from  the  body  of 
tbe  opinion,  160  Iowa,  27,  28, 139  N.  W.  1089, 
1090,  46  L.  R.  A.  (N.  S.)  29,  30: 

"But  it  is  said  that  a  certificate  or  policy  of 
insurance  is  simply  a  contract  like  any  other, 


as  between  individuals,  and  that  there  is  no 
such  thing  as  negligence  of  a  party  in  the  mat- 
ter of  delay  in  entering  into  a  contract.  This 
view  overlooks  the  fact  that  tbe  defendant 
holds  and  is  acting  under  a  franchise  from  the 
state.  The  legislative  policy,  in  granting  this, 
proceeds  on  the  theory  that  chartering  such 
association  is  in  the  interest  of  the  public,  to 
the  end  that  indemnity  on  specific  contingen- 
cies shall  be  provided  those  who  are  eligible 
and  desire  it,  and  for  their  protection  the  state 
regulates,  inspects  and  supervises  their  busi- 
ness. Having  solicited  applications  for  insur- 
ance, and  having  so  obtained  them  and  received 
payment  of  the  fees  or  premiums  exacted,  they 
are  bound  either  to  furnish  the  indemnity  the 
state  has  authorized  them  to  furnish,  or  de- 
cline so  to  do  within  such  reasonable  time  as 
will  enable  them  to  act  intelligently  and- advis- 
edly thereon,  or  suffer  the  consequences  flow- 
ing from  their  neglect  so  to  do.  Otherwise  the 
applicant  is  unduly  delayed  in  obtaining  tbe 
insurance  he  desires,  and  for  which  the  law  has 
afforded  the  opportunity,  snd  which  the  insur- 
er impliedly  has  promised,  if  conditions  are 
satisfactory." 

The  case  of  Johnson  v.  Farmers'  Ins.  Co., 
184  Iowa,  630,  168  N.  W.  264,,  is  another 
case  strongly  upholding  the  vievvs  expressed 
in  the  Kansas  cases.  In  this  last-cited  case 
it  appears  that  the  objection  of  insurance 
companies  to  paying  the  policy  was  that 
there  was  no  written  application  signed  by 
the  Insured,  and  which  the  insured  claims 
was  waived  by  the  soliciting  agent  Tbe  con- 
tention of  the  insured  was  upheld.  From 
the  body  of  the  opinion,  we  take  the  fol- 
lowing: 

"Defendant  also  pleads  and  argues  that  the 
form  of  policy  which  would  have  been  issued 
to  plaintiff  had  her ,  insurance  been  perfected 
contained  a  provision  barring  action  thereon  if 
suit  be  not  begun  within  one  year  after  her 
loss;  that  her  right  to  bring  this  action  for 
damages  because  of  the  agent's  negligence  is 
subject  to  the  same  limitation;  and,  as  this 
action  was  not  begun  within  the  year,  her 
right,  to  maintain  the  same  is  barred.  As 
sustaining  this  proposition,  special  reliance  is 
placed  upon  Barre  v.  Ins.  Co.,  76  Iowa,  609, 
41  N.  W.  373,  and  Green  v.  Ins.  Co.,  91  Iowa, 
615,  60  N.  W.  189,  which  decisions  in  turn  cite 
and  apply  the  rule  followed  in  Smith  v.  Ins. 
Co.,  64  Iowa,  716,  21  N.  W.  145,  and  Hubbard 
V.  Ins.  Co.,  38  Iowa,  325,  11  Am.  Rep.  125.  In 
each  and  all  of  these  precedents  action  was 
brought  to  recover  indemnity  upon  an  alleged 
oral  contract  of  insurance,  except  perhaps  in 
the  Barre  Case,  where  the  petition  declared  up- 
on an  oral  contract  to  issue  a  policy,  but  in 
none  was  there  any  suggestion  of  a  claim  to 
recover  damages  for  negligence.  •  •  •  All 
this  may  be  correct,  but  it  does  not  follow  that, 
because  an  action  upon  the  policy,  had  one  been 
issued,  or  upon  an  oral  agreement  of  insurance, 
would  have  been  barred,  the  same  limitation 
must  be  applied  to  an  action  to  recover  damag- 
es for  the  neglect  of  appellant's  agent  to  effect 
a  contract  of  insurance  either  written  or  oraL 
The  parties  are  in  accord  upon  the  proposi- 
tion that  there  was  no  contract  of  insurance. 
Plaintiff's  claim  is  that  the  defendant's  agent. 
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acting  within  the  apparent  scope  of  hia  an- 
thority,  undertook  to  obtain  auch  a  contract 
and  provide  her  with  insurance,  but  negligently 
failed  to  do  so,  and  she  demands  recovery,  not 
because  she  was  insured,  but  because  she  was 
not  insured,  and  because  her  want  of  protection 
in  this  respect  is  due  to  the  neglect  of  the  de- 
fendant's agent.  Generally  speaking,  an  ac- 
tion to  recover  damages  on  account  of  negli- 
gence may  be  brought  at  any  time  within  the 
statutory  period  of  two  years  (Code,  S  3447); 
and,  in  the  absence  of  any  showing  bringing 
the  case  within  any  of  the  exceptions  to  that 
provision,  it  is  not  within  the  province  of  the 
court  to  abbreviate  the  period  so  fixed." 

In  this  last-cited  case  tbey  lay  down  the 
rule  of  damages  in  actions  based  on  negli- 
gence for  failure  to  Issue, insurance  policies 
In  the  last  syllabus  In  the  foUowing  lan- 
guage: 

"In  action  against  insurance  company  for 
negligence  of  agent  in  failing  to  send  applica- 
tion to  company,  applicant  can  recover  as  dam- 
ages only  amount  of  actual  loss,  and  not 
amount  of  policy." 

The  rule  of  damage  ia  unnecessary  to  be 
considered,  however.  In  this  case,  for  the 
reason  that  in  the  stipulation  it  is  agreed  in 
tUe  event  the  plaintiffs  recover  what  the 
amount  of  tbelr  recovery  should  be. 

It  Is  contended  by  the  Insurer  in  tbls  case 
that  tbey  cannot  be  held  liable  in  any  way 
unless  there  was  a  binding  contract  of  in- 
surance, and  that  under  the  stipulation  pro- 
Tlddd  in  the  application  signed  by  tbe  in- 
sured in  the  instant  case,  the  terms  of  the 
contract  were  not  to  be  binding  untU  tbe 
application  was  received  and  approved  by  the 
manager  of  tbe  home  office.  It  uoes  not  pro- 
vide, however,  that  tbe  company  is  not  to  be 
bound  until  tbe  policy  of  insurance  is  prop- 
erly executed  and  delivered.  It  strikes  us 
as  manifestly  unfair  to  hold  a  stipulation  In 
an  application  for  insurance  that  tbe  com- 
pany Is  not  bound  until  tbe  application  is 
received  and  approved,  as  warranting  an  in- 
surance company  to  delay  consummating  a 
contract  of  Insurance  for  an  unreasonable 
length  of  time,  and  then  in  the  event  of  loss 
repudiate  it  It  is  in  Just  such  situations 
as  this  that  the  insured  is  allowed,  in  tbe 
event  of  loss,  to  recova"  damage  for  negli- 
gence based  upon  unreasonable  delay.  The 
doctrine  is  laid  down  In  paragraph  46,  pp.  54, 
65,  26  C.  J.,  and  reads  as  follows: 

"Acceptance  of  the  application  in  some  form 
being  essential  to  the  validity  of  the  contract, 
mere  delay  in  acceptance  of  an  application  made, 
or  failure  to  notify  insured  of  the  rejection  of 
his  application,  will  not,  as  a  general  rule, 
constitute  a  contract  of  insurance.  So  the 
fact  that  tbe  agent  receiving  tbe  application 
and  the  accompanying  premium  does  not  re- 
turn them  within  a  reasonable  time  to  insured 
will  not  in  itself  give  rise  to  a  contract  on  the 
nart  of  insurer.  It  has  been  held,  however,  in 
an  action    against  an  insurance  company  for 


damages  because  of  the  negligence  of  its  agent 
in  not  forwarding  an  application,  that  after  re- 
ceiving tbe  premium  and  without  notifying  the 
applicant  of  a  refusal  to  insure,  or  offering  to 
return  the  premiom.  neither  tbe  company  nor 
its  agent  could  escape  merely  because  the  ap- 
plicant did  not  demand  action  on  their  part 
beto're  a  loss  occurred.  But  where  the  appli- 
cation stipulates  that  there  shall  be  no  contract 
of  insurance  nntil  the  company  approves  such 
application  and  evidences  its  approval  by  the 
issuance  and  delivery  of  a  policy,  no  cause  of 
action  for  negligence  caU  be  based  on  the  delay 
of  the  agent  in  transmitting  the  application 
to  the  company.  The  question  is,  in  reality, 
whether  it  is  the  mutual  understanding  of  the 
parties  that  the  insurance  shall  not  become 
binding  until  acceptance,  or,  on  the  other  hand, 
that  it  shall  become  binding  unless  it  is  re- 
jected. If  the  insurance  company  has  simply 
reserved  the  right  to  reject  applications,  un- 
reasonable delay  in  formally  accepting,  or  fail- 
ure to  potify  the  insured  within  a  reasonable 
time  of  tbe  rejection,  will  amount  to  an  accept- 
ance Tendering  the  company  liable." 

The  case  of  Commercial  Union  Assurance 
Co.  ▼.  State  ex  rel.  Smitb  et  al.,  113  Ind. 
331,  15  N.  E.  618,  states  the  following  upon 
tbis  question: 

"We  have  no  doubt  that  the  counsel  for  the 
appellant  are  right  In  affirming  that  It  Is  es- 
sential to  the  contract  of  insurance  that  there 
should  be  a  meeting  of  tbe  minds'  of  the  con- 
tracting parties  upon  all  the  elements  of  the 
contract.  This  is  but  the  application  of  a  rudl- 
mental  principle  to  a  particular  instance.  But 
we  cannot  assent  to  counsels'  proposition  that, 
in  this  instance,  there  was  no  meeting  of 
minds.  If  Nixon  was  the  agent  of  tbe  corpora- 
tion, then  his  acts  were  the  acts  of  the  corpo- 
ration. Of  this  there  can  be  no  doubt,  for  an 
agent,  invested  with  authority  to  act  for  bis 
prindpal,  acts  as  a  principal  in  .exercising  that 
authority.  If  Nixon  agreed  to  tbe  contract 
as  the  appellant's  authorized  agent,  then,  in 
legal  contemplation,  the  appellant  agreed  to 
It.  That  Nixon  was  the  agent  of  the  company 
we  have  already  shown,  and  that  he  did  agree 
to  the  terms  of  the  contract,  and  in  tbe  fullest 
extent,  is  very  dear.  We  conclude  upon  tbis 
point  that  there  was  a  meeting  of  minds,  and 
that  the  parol  contract  was  complete  in  all  its 
parts. 

"It  is  probably  true  that  the  appellant  might 
rightfully  have  repudioted  the  contract  made 
by  its  agent.  If,  however,  tbie^  be  granted  it 
will  not  here  avail  the  appellant.  To  make 
such  a  right  available,  tbe  insurer  must.  In  such 
a  case  as  this,  notify  the  assured  of  the  can- 
cellation of  the  contract  It  is  not  enough 
for  an  insurance  company  to  notify  its  own 
agent  Notice  to  its  agent  ia  notice  to  itself; 
this  it  is  and  nothing  more.  Manifestly  such 
a  notice  is  futile.  If  the  company  trusts  its 
agent  it  must  sulTer,  not  the  assured.  It  se- 
lected its  agent  placed  confidence  in  him,  and 
held  him  out  as  worthy  of  that  confidence;  and 
after  it  discovered  his  misconduct  it  ought  to 
have  notified  the  assured,  who,  as  its  officer 
knew,  had  relied  on  his  conduct.  A  brief  re- 
capitulation of  the  facts  will  make  it  clear  that 
equity  requires  this  conclusion.  On  the  24th 
day  of  July  the  parol  contract  was  made;    on 
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that  day  it  was  entered  on  tbe  company's  rec- 
ord; a  report  of  tbe  contract  and  its  terms 
iras  forwarded  to  tbe  cbief  officers  at  Cincin- 
nati; and  tbat  report  showed  that  the  risk  be- 
gan on  the  24tb  day  of  July.  On  the  25th  the 
officers  at  Cindnnati  wrote  tbe  company's  agent 
to  cancel  tbe  risk,  or  obtain  a  higher  rate. 
They,  at  that  time,  therefore,  recognised '  his 
authority  to  make  the  contract,  and,  without 
denying  the  contract,  directed  the  cancella- 
tion or  an  increase  in  the  premium.  To  this 
letter  the  agent  made  no  reply.  On  the  10th 
of  August  they  again  wrote,  but  they  received 
no  answer.  Again  they  wrote,  and  that  letter, 
like  its  predecessors,  passed  unanswered.  A 
few  days  after  the  last  letter  was  written 
(August  22,  1885)  the  company  sent  a  special 
agent  to  Newcastle  to  examine  the  affairs  of 
tbe  agency  at  that  place.  He  discharged  Nix- 
on, took  from  his  possession  tbe  policy  made 
out  for  tbe  relators,  and  returned  it  to  the  of- 
fice at  Cincinnati  for  cancellation.  No  notice 
was  at  any  time  given  the  assured  of  the  action 
taken  by  the  company,  or  of  the  agent's  diso- 
bedience of  instructions.  With  knowledge  of 
•U  of  these  material  facts,  the  officers  of  the 
company  remained  silent.  Not  a  word  of  wam- 
^g  was  given  the  assured.  On  the  plainest 
principal  of  justice,  tbe  company  was  bound 
to  give  tbe  assured  notice  of  the  repudiation 
of  the  contract.  Facts  were  before  its  officers 
which  clearly  informed  them  what  tbe  agent 
had  done,  and  from  which  the  natural  inference 
was  that  the  assured,  reposing  confidence  in 
the  acts  of  the  agent,  were  resting  in  security, 
believing  tbat  the  property  in  their  charge  was 
insured.  Having  the  means  of  knowledge  is 
equivalent  to  knowledge,  and  therefore  the 
company  did  have  knowledge.  With  this  knowl- 
edge .  its  conduct  can  neither  be  justified  nor 
excused.  Tbe  wrong  admits  of  no  defense,  and 
of  it  the  company  cannot  take  advantage. 
Where  an  insurance  company,  which  has  knowl- 
edge that  its  agent  has  made  a  contract  of  in- 
surance, and  has  facts  before  it  apprising  it 
that  the  assured  rests  on  the  contract,  it  can- 
not cancel  that  contract  without  notice  to  the 
assured.  This  conclusion  stands  on  solid  prin- 
ciple, and  is  sustained  by  authority.  Distilling 
Company  ▼.  Insurance  Co.,  13  Fed.  Rep.  74; 
Rnnkle  v.  Insurance  Co.,  6  Fed.  Rep.  148.  Any 
other  rule  would  place  it  in  the  power  of  an  in- 
surance company  to  wrong  an  assured  whose 
only  error  was  that  he  trusted  a  chosen  agent 
of  tbe  company.  Any  other  rule  would  place 
it  in  the  power  of  an  insurance  company  to 
take  the  chances  of  a  loss,  and,  if  none  occur- 
red, retain  the.  premium;  but  if  one  does  oc- 
cur, repudiate  the  contract  and  compel  tbe  as- 
sured to  bear  the  loss.  No  rule  which  would 
permit  these  consequences  can  have  our  sanc- 
tion. Nor  does  the  rule  we  assert  require 
much  of  the  company.  It  simply  requires  it  to 
do  what  in  common  fairness  and  good  con- 
science it  ought  to  do— notify  the  assured.  An 
insurer  that  la  unwilling  to  do  this  much  de- 
serves no  favor  in  a  court  of  justice.  This 
much  is  required  in  commercial  transactions, 
for  through  all  tbe  law  of  agency  runs  tbe  doc- 
trine that  a  principal  who  is  fully  informed  of 
his  agent's  act  must  promptly  disavow  it  or 
else  answer  for  it.  This  disavowal,  any  one 
can  see,  is  of  no  effect  unless  communicated 
to  th«  party  who  trusted  the  agent." 


It  appears  that  the  rule  is  tbat  hosur- 
ance  companies  issuing  policies  only  upon 
the  application  being  recdved  and  approved 
cannot  act  in  an  unreasonable  and  unfair 
way.  At  least  this  seems  to  be  tbe  rule  that 
is  applied  in  the  event  a  loss  intervenes  be- 
fore a  speciflo  approval,  and  such  seema  to 
be  tbe  rule  laid  dovm  in  the  case  of  Palm, 
Administrator  of  Fredrick  Bollmeyer,  t.  Me- 
dina County  Ins.  Co.,  20  Ohio,  529.  Tbe  pre- 
sumption is  that  the  policy  will  be  approved 
and  Issued.  The  presumption  is  that  tbe 
company  wants  business,  it  is  not  permitted 
to  bold  the  premium  unless  it  issues  the 
policy,  and  hence  the  insurance  company 
should  not  be  permitted  to  take  advantage 
of  unreasonable  d^ays  In  Issuing  them.  The 
following  is  taken  from  Continental  Ins.  Co. 
V.  Haynes,  10  Ky.    Law  Rep.  276: 

"It  is  to  be  assumed  that  the  company  will 
accept  the  risk  if  advantageous  to  it,  which  must 
be,  if  fairly  and  honestly  contracted  for,  be- 
cause that  is  the  business  in  which  it  is  en- 
gaged, and  that  is  the  obj'ect  for  which  its 
agent  acted;  and,  therefore,  to  allow  it,  un- 
der the  reservation  of  the  right  to  approve,  to 
reject  simply  because  a  loss  has  occurred, 
would  destroy  the  mutuality  of  the  contract 
and  inflict  upon  one  party  the  misfortune  be 
bad  provided  against." 

The  same  doctrine  is  approved  in  the  case 
of  Duffy  ▼.  Banker's  Life  Association,  here- 
tofore cited.  Also  the  doctrine  is  approved 
in  the  Northwestern  Slutual  life  Ins.  Co. 
V.  Neafus,  145  Ky.  563,  140  S.  W.  1026, 
36  U  R.  A.   (N.  S.)  1211. 

We  think  that  the  following  propositions 
are  clearly  deducible  from  tbe  authorities 
tbat  we  have  cited  and  quoted:  That  the, 
applicant  for  an  insurance  policy  has  a 
right  to  rely  upon  the  representations  and 
conduct  of  solicitors  of  insurance  for  insur- 
ance companies  in  the  taking  of  contracts  and 
applications  of  insurance,  aud  that  the  com- 
panies aro  bound  by  the  acts  of  said  agents 
within  the  scope  of  such  agency,  and  that 
where  the  applicant  fails  to  procure  a  contract 
of  insurance  and  sustains  a  loss  against 
which  loss  the  insurance  sought  was  to  in- 
demnify him,  and  where  such  failure  and 
loss  is  due  to  the  unreasonable  delay  and 
neglect  of  the  soliciting  agent,  or  other 
agent  of  such  company,  that  such  neglect 
and  fault  may  be  attributed  to  the  company, 
aud  the  insurance  company  becomes  respon- 
sible to  the  applicant  for  whatever  damage 
is  the  proximate  and  natural  result  of  such 
neglect 

[4]  The  reasonableness  or  unreasonable- 
ness of  such  delay  and  the  amount  of  damage 
resulting  therefrom  is  a  question  to  be  deter- 
mined by  tbe  triers  of  the  facts.  It  is  deduci- 
ble from  the  principles  laid  down  that  as  a 
defense  tbe  insurer  may  plead  that  the  risk 
against  whlcb  they  insured  was  such  tbat 
they  could  not  be  held  to  have  reasonahlf 
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contemplated  to  bave  accepted.  In  other 
words,  they  would  have  a  right  to  show  that 
the  risk  was  unreasonable  and  not  contem- 
plated when  accepting  said  application,  and 
one  that  they  would  not  have  accepted. 

In  the  state  of  Oklahoma,  aa  heretofwe 
stated,  the  mle  we  have  been  discussing, 
whereby 'it  is  held  that  insurance  companies 
are  bound  by  the  acts  of  their  agents,  and 
cannot  avoid  the  responsibility  of  the  acts 
of  their  agents  by  disavowing  them  In  ap- 
plications  for  insurance,  seems  to  be  a  prop- 
osition upon  which  this  court  is  not  as  yet 
clearly  committed.  But  there  are  opinions 
that  indicate  a  strong  leaning  in  that  direc- 
tion. In  the  case  of  Phoenix  Fire  Ins.  Co.  t. 
Ceaphus,  29  Okl.  608,  119  Pac.  5S4,  the  Su- 
preme Court  of  this  state  refused  to  hold 
an  insurance  company  bound  by  the  knowl- 
edge of  its  agent  acquired  at  the  time  of 
the  taking  of  the  policy,  or  that  the  agent 
could  waive  for  the  company.  But  this  con- 
tract of  Insurance  arose  In  the  Indian  Ter- 
ritory side  of  tl^e  state  before  statehood  and 
that  the  policy  would  be  interpreted  and 
controlled  by  holdings  of  the  United  States 
courts  as  laid  down  and  interpreted  by  the 
Supreme  Court  and  the  rule  announced  in 
Northern  Ins.  Co.  ▼.  Orandview  Bldg.  Ass'n, 
18S  U.  S.  308,  22  Sup.  Ct  183,  46  L.  Ed.  213, 
was  controlling,  and  this  court  reversed  the 
trial  court  for  permitting  the  introduction 
of  oral  testimony  to  change  and  vary  the 
terms  of  the  application  and  contract  of 
insurance.  In  making  the  application  of  the 
rule,  Chief  Justice  Turner  stated  the  fol- 
lowing: 

"In  applying  the  mle  of  law  adopted  by  the 
Supreme  Court  of  the  United  States  in  said 
ease  to  the  case  at  Iwr,  and  in  following  the 
same,  we  do  not  wish  to  be  understood  as  lay- 
ing down  a  role  by  which  this  court  shall  be 
governed  in  the  future  in  passing  upon  the 
same  question  arising  in  cases  originating  since 
the  admission  of  the  state  of  Oklahoma  into 
the  Union." 

This  Ceaphus  Case  api)ears  in  this  court 
upon  second  appeal  in  51  OkL  89,  151  Pac. 
668.  After  the  case  had  been  reversed  the 
insured  offered  an  amendment  to  his  peti- 
tion in  the  matter  of  reforming  his  policy 
In  the  trial  court,  and  the  trial  court  per- 
mitted such  amendment,  and  on  second  ap- 
peal this  court  upheld  the  act  of  the  trial 
court  in  permitting  the  reformation  of  the 
contract  of  insurance  in  the  nature  of  an 
amendment  to  the  plea.  The  second  sylla- 
bus of  said  case  reads  as  follows : 

"Where  a  policy  of  insnrance  does  not  rep- 
resent  the  intention  of  the  parties  thereto,  be- 
cause of  the  fault  or  negligence  of  the  agent 
writing  the  policy,  such  policy  may  be  reform- 
ed, 80  as  to  express  the  contract  as  it  was  in- 
tended to  be  made." 

Vbe  case  of  Dorman  v.  Connecticut  Fire 
Ins.   Co.,   41    OkL   609,    139   Pac.   262,    61 
206  P.— 11 
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h.  &.  A.  (N.  S.)  873;  Liverpool  &  London 
&  Globe  Ins.  Co.  v.  HcLaughlin  (OkL)  174 
Pac.  248;  Shawnee  Mutual  £lre  Ins.  Co.  v. 
McClure  et  aL,  39  Okl.  635,  135  Pac.  1150, 49 
L.  R.  A.  (N.  S.)  1054 ;  McCracken  v.  Travelers' 
Ins.  Co.,  67  OkL  284,  156  Pac.  640,  are  cases 
cited  by  the- plaintiff  in  error  in  this  case, 
and  appear  to  be  mainly  relied  upon  by  them 
to  support  their  conclusion.  But  these  cases 
are  not  like  the  Instant  case,  and  are  suits 
based  upon  contracts  of  insurance  expressed 
or  implied,  and  do  not  sound  in  tort  seeking 
to  recover  for  neglect,  as  In  the  instant 
They  involve  the  question  of  determining 
whetner  there  was  or  was  not  a  contract  of 
insurance,  as  determined  by  the  technical 
tests  of  contracts. 

There  are  two  Oklahoma  cases  that  seem 
to  be  more  directly  in  point,  but  neither  are 
negligence  cases;  one  being  State  Mutual 
Ins.  Co.  V.  Green,  62. OkL  214,  166  Pac.  105, 
Ll  R.  A.  1017F,  663,  and  the  other  Phlpps 
V.  Union  Mutual  Ins.  Co.,  60  Okl.  135,  150 
Pac.  1083.  The  second  syllabus  of  the  last- 
dted  case  reads  as  follows: 

"Such  soliciting  agent,  however,  can  bind  his 
company,  with  regard  to  matters  witbin  the 
limited  and  restricted  scope  of  his  authority; 
that  is  to  say,  in  matters  pertaining  to  the 
taking  and  preparation  of  the  applications  for 
insurance,  for  submission  to  the  company." 

The  theory  thus  laid  down  in  the  quoted 
syllabus  has  been  enacted  into  law  -la  this 
state  by  special  enactment;  section  3462,  B, 
la.  1910,  reading  as  follows: 

"Any  person  who  shall  solicit  and  procure 
an  application  for  insnrance  shall,  in  all  mat- 
ters relating  to  such  application  for  Insurance 
and  the  policy  issued  in  conseqnence  thereof, 
be  regarded  as  the  agent  of  the  company  is- 
suing the  policy  and  not  the  agent  of  the  in- 
sured, and  all  provisions  in  the  application  and 
policy  to  the  contrary  are  void  and  of  no  ef- 
fect whatever," 

We  conclude,  therefore,  that  this  state  af- 
fords no  case  involving  an  action-  against  an 
Insurance  company  sounding  in  tort  and  seek- 
ing to  recover  damages  for  negligent  delay  and 
failure  to  issue  an  Insurance  policy,  but  we 
think  the  principle  involved  has  been  adopted 
in  this  state  as  shown  by  the  statute  and  the 
cases  cited  and  quoted  from. 

[5]  The  facts  in  the  instant  case  as  shown 
by  the  admissions  in  the  agreed  statement 
of  fact  reasonably  sustain  the  trial  court  in 
his  holding  in  favor  of  the  insured  herein. 
The  facts  show  that  these  two  insured  were 
operators  of  a  threshing  machine.  A  solicit- 
ing agent  of  this  company  came  to  them  and 
solicited  their  Insurance  on  this  thresher 
outfit,  and  an  application  and  note  for  premi- 
um were  drawn  up  on  the  day  they  were 
solicited  and  to  be  signed  the  day  the  ma- 
chinery arrived.  The  solicitation  for  the  In- 
surance was  June  5th.     On  June  15th  the 
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macblnery  arrived,  and  the  application  and 
note  were  signed  and  forwarded  to  the  so- 
liciting agent,  who  received  the  same  In  due 
course  of  mall  from  Pond  Creek  to  Enid,  OkL 
He  carried  the  application  and  note  immedi- 
ately to  the  general  agent,  who  had  supervi- 
sion over  applications  and  geoeral  supervi- 
sion over  soliciting  agents  In  his  district.  He 
notified  the  soliciting  agent  that  the  note  was 
$5.40  short  of  what  It  should  be,  and  that  the 
due  date  should  be  made  July  15th  instead 
of  July  20th. 

The  soliciting  agent  notified  the  plaintiCFs 
of  the  change  that  would  be  required,  and 
they  instructed  him  to  make  the  alterations 
in  the  note  as  requested  by  the  general  agent, 
and  the  soliciting  agent  communicated  this 
direction  to  the  general  agent  or  to  his  sec- 
retary or  stenographer  at  his  office.  The 
general  agent  failed  either  to  make  the 
change  or  notify  the  plaintiffs  of  Us  refusal 
to  make  the  change,  and  failed  to  submit 
the  note  and  application  to  the  company  un- 
til after  June  30th,  when  all  the  property  in- 
sured was  destroyed  by  accidental  fire  except 
the  main  belt. 

In  stating  the  powers  of  the  soliciting 
agent  In  the  agreed  gtatemoit  of  facts  and 
the  allegations  of  plaintiffs'  petition,  it  is 
stated  that  his  authority  consisted  in  solicit- 
ing insurance  for  the  company,  taking  appli- 
cations, and  collecting  premiums,  which  he 
could  do  either  by  sending  them  into  the  of- 
fice at  Bockford,  111.,  or  submitting  than  to 
the  general  agent. 

It  has  been  laid  down  In  the  authorities 
that  we  have  heretofore 'cited  and  quoted 
that  the  scope  of  the  authority  of  a  solicit- 
ing agent  Is  plenary  and  complete  as  that  of 
the  company  itself  In  everything  pertaining 
to  the  solicitation  and  the  taking  of  an  ap- 
plication for  Insurance,  in  other  words,  the 
taking  of  a  contract  for  Insurance,  and  that 
his  acts  within  the  scope  of  said  authority 
are  the  acts  of  the  company.  -  That  is  the 
same  as  saying  that  his  wrongs,  his  neglect, 
and  his  unreasonable  delay  are  the  wrongs, 
neglect,  and  delay  of  the  company  itself. 

It  may  be  said  that  he  had  the  authority 
to  turn  it  over  to  the  general  agent,  bis  di- 
rect sui>ervlsor,  but  in  the  agreed  statement 
of  facts  defining  the  scope  of  his  authority 
it  stated  that  he  had  the  authority  either  to 
send  it  to  the  office  of  the  western  branch 
at  Rock  ford.  111.,  or  to  the  general  agent.  Be- 
sides, no  secret  or  private  limitation  on  the 
authority  of  an  agent,  limiting  the  authority 
even  of  a  special  agency,  and  which  are  not 
called  to  the  attention  of  those  who  deal  with 
»uch  agent,  are  Unding  upon  those  who  deal 
with  such  agent 

It  was  the  duty  of  the  agent  to  know  when 
the  due  date  of  these  notes  should  be.  It 
was  his  duty  to  know  the  amount  of  premium 
that  was  required  in  the  event  the  payment 


of -the  premiums  were  deferred.  The  insured 
bad  a  right  to  rely  upon  this  and  the  further 
fact  that  the  agnnt  knew  how  to  get  them  a 
proper  application  for  insurance.  The  com- 
pany was  bound  iu  the  same  way  relative  to 
all  subsequent  negotiations  pertaining  to  said 
application;  and,  when  this  agent  was  au- 
thorized to  make  this  change  by  the  insured, 
and  did  not  request  that  It  be  done  differ^it- 
ly,  the  insured  bad  a  right  to  rely  upon  the 
fact  that  it  would  be  done  as  agreed. 

To  revert  now  to  the  position  in  which  the 
general  agent  stood ;  the  powers  of  the  gen- 
eral agent  are  set  out  in  the  agreed  state- 
m&at  of  facts,  and  among  them  be  had  gen- 
eral supervision  over  soliciting  agraits  in  hia 
territory,  authority  to  inspect  applicatimis  in 
order  to  say  that  they  were  properly  execut- 
ed before  forwarding  them  to  the  defendant's 
branch  office  at  Rockford,  111.,  for  approval  or 
rejection.  So  the  very  thing  that  this  gen- 
eral agent  tried  to  do,  he  was  specifically 
and  specially  authorized  to  do  by  the  Insurer, 
and  this  most  certainly  contemplated  that 
when  he  discovered  the  premium  note  was 
not  drawn  according  to  the  rules  of  the  com- 
pany, it  was  bis  duty  to  see  that  the  same 
was  properly  executed  and  done  ptmnptly, 
which  note,  thus  corrected,  together  with  the 
application  forwarded  promptly  to  Rockford. 
This  duty  he  ow^  the  Insured  as  well  as  the 
company. 

If  he  failed  to  do  these  things  in  the  man- 
ner the  law  required  him  to  do,  then  his  prin- 
cipal liecomes  liable  to  the  injured  insured 
for  whatever  damage  resulted  to  them  from 
such  negligent  conduct  We  assert  and  re- 
peat that  it  was  as  much  the  duty  of  this 
general  agent  to  see  that  these  notes  were 
properly  executed  or  their  proper  execution 
refused  as  it  was  his  duty  to  forward  the  ap- 
plication And  the  notes  promptly  to  the  com- 
pany. 

We  fail  to  see,  under  the  admitted  facts  in 
this  case,  where  these  insured  have  been 
guilty  of  any  neglect  of  duty  upon  their  part, 
they  relied,  as  they  had  a  right  to  do,  upon 
this  soliciting  agent  to  procure  this  insur- 
ance for  them,  and  when  they  were  notified  of 
the  required  change  in  the  note  by  the  so- 
liciting agent,  tbey  directed  him  to  make  the 
change,  and  he  either  expressly  or  impliedly 
assented  to  this  arrangement,  and  they  bad 
a  right  to  rely  upon  this  being  done.  It  was 
then  the  duty  of  these  agents  to  either  make 
the  change  in  the  note  and  immediately  re- 
mit this  application  for  approval  to  the  Rock- 
ford office,  or,  if  refusing  to  make  the  change 
themselves,  th.ey  should  have  drawn  a  new- 
note  and  application  and  come  iiamediately 
to  the  insured  and  had  the  new  ones  signed 
and  then  immediately  forwarded  them  in  to 
the  western  office  at  Rockford,  111.,  for  ap- 
proval. 

We  have  cited  and  quoted  the  authorltlea 
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upon  tbe  proposition  that  the  company  is 
bound  by  tbe  acts  of  these  agents  acting  with- 
in the  purview  of  their  authority,  and  this  is 
so  notwithstanding  that  the  insurer  under- 
took to  disavow  this  relation  in  the  written 
application  and  disown  that  the  acts  of  these 
agents  were  acts  of  the  insurer. 

The  threshing  season  was  on,  and  this  fact 
the  company  and  these  agents  knew.  They 
knew  that  these  plalntllTs  were  relying  upon 
this  application  for  insurance  against  haz- 
ards from  fire  to  their  machinery,  and,  under 
the  circumstances,  prompt  action  was  re- 
quired. They  were  charging  these  plaintiffs 
extra  rates  for  the  risks  during  the  threshing 
season.  All  of  the  things  which  we  have  re- 
lated that  the  agents  knew,  and  all  of  the 
things  which  it  was  the  dufSr  of  the  agents 
to  do,  were  attributable  to  the  company  it- 
self, and  bound  the  company.  It  is  not  for 
this  insurance  company  nor  Its  agents  to  de- 
lay the  completion  of  an  Insurance  policy 
during  a  period  of  hazard  in  the  manner  that 
was  done  in  this  case,  and  then  when  a  loss 
is  sustained  and  demands  made  np<n  them 
to  reimburse  the  insured  for  them,  to  say 
there  is  no  contract  and  no  liability. 

In  their  contention  that  there  was  no  con- 
tract of  insurance  completed  the  Insurer  is 
probably  correct,  but  for  them  to  take  the 
position  that  they  owed  these  plaintiffs,  the 
insured,  no  legal  duty  to  furnish  or  refuse  to 
furnish  this  insurance  with  promptness  is  to 
take  a  position  that  law,  Justice,  nor  equity 
does  not  support 

The  judgment  of  the  trial  court  la  there- 
fore affirmed. 

HARRISON,  O.  J.,  PITOHFORD,  V.  O.  J., 
and  McNEIIX  and  NICHOLSON,  JJ.,  con- 
cur 


(ffi  Okl.  81) 

MARKHAM  et  al.  v.  STATE   INDUSTRIAL 
COMMISSION  et  al.     (No.   12376.) 

(Supreme  Court  of  Oklahoma.    Feb.  14,  1922.) 

(Svllalu*  hy  the  Court.) 

I.  Master  and  servant  4=3419— Compensation 
award  reviewable  by  Commission. 

Upon  its  own  motion  or  upon  the  applica- 
tion of  any  party  in  interest,  on  the  ground  of 
a  change  in  conditions,  the  Commission  may 
at  any  time  review  any  award,  and,  on  such 
review,  may  make  an  award  ending,  diminisbing 
or  increasing  the  compensation  previously 
awarded,  subject  to  tbe  maximum  or  minimum 
provided  in  this  act,  and  shall  state  its  con- 
dusions  of  bict  and  rulings  of  law,  and  shall 
immediately  send  to  the  parties  a  copy  of  the 
award.  No  such  review  shall  effect  such  award 
as  regards  any  money  already  paid.  Chapter 
246,  i  12,  art.  2,  Session  Laws  of  1915. 


2.  Matter  and  servant  €s>4l9— Award  for  ad< 
ditional  compensation  sustained. 

The  evidence  examined,  and  'tetd,  that  it 
supports  tbe  order  of  tbe  State  Industrial 
Commission. 

3.  Master  and  servant  «=34I7(9)— Court  will 
correct  error  In  'computation  of  compensa- 
tion. 

When  it  is  apparent  that  the  order  of  the 
State  Industrial  Commission  is  correct  except, 
on  account  of  an  oversight,  a  party  is  not  given 
a  credit  to  which  he  is  entitled,  or  on  account 
award  is  incorrect,  this  court  will  correct  luch 
of  an  error  in  computation  the  amount  of  tbe 
oversight  or  error  and  with  the  corrections  so 
made  affirm  the  order. 

Appeal  from  State  Industrial  Commission. 

Application  by  L.  A.  Mulholland  for  an 
award  under  the  Workmen's  Compensation 
Act,  opposed  by  J.  H.  Markham,  Jr.,  employ- 
er, and  the  Commercial  Underwriters,  in- 
surance carrier.'  An  award  was  made,  and 
subsequently  an  additional  award  was  made, 
by  tbe  State  Industrial  Commission,  from 
which  the  employer  and  Insurance  carrier 
appeal.    Affirmed. 

Chas.  E.  Bush,  A.  F.  Moss,  and  L.  G.  Owen, 
all  of  Tulsa,  for  petitioners. 

Rainey  &  Flynn,  of  Oklahoma  City,  for 
respondents. 

MILLBR,  3.  f1, 21  This  Is  an  appeal  from 
an  order  of  the  State  Industrial  Commis- 
sion made  on  May  14,  1921,  allowing  L. 
A  Mulholland,  as  claimant,  additional  com- 
pensation over  and  al>ove  the  comi>eDsation 
allowed  said  claimant  under  an  order  of  the 
State  Industrial  Commission  made  July  28, 
1917,  and  reviewing  said  order  of  1917. 
Prom  this  order  the  petitioners,  J.  H.  Mark- 
ham,  Jr.,  and  Commercial  Underwriters,  ap- 
peal. The  State  Industrial  Commission  and 
L.  A.  Mulholland  appear  here  as  respond- 
ents. 

The  order  appealed  from  discloses  the 
facts  upon  which  the  claimant  bases  his 
claim  for  tbe  additional  allowance;  there- 
fore we  will  set  it  out  in  full: 

"Now  on  this  14th  day  of  May,  1921.  this 
cause  coming  on  to  be  considered  pnrKuant  to  a 
hearing  held  in  the  city  of  Tulsa,  Okl.,  on  the 
8th  day  of  February,  1921,  before  a  member  of 
tbe  State  Industrial  Commission  on  tbe  mo- 
tion of  the  claimant  to  review  the  award  and 
grant  further  compensation,  at  which  bearing 
the  claimant  appeared  in  person,  and  the  re- 
spondent and  insurance  carrier  were  represent- 
ed by  their  attorneys,  Bush,  Mobs,  Owen,  aud 
Graybill,  the  Commission,  after  examining  the 
testimony  taken  at  said  hearing  and  the  re- 
ports of  the  physicians  who  examined  the 
claimant  and  all  tbe  records  on  file,  finds  that 
the  claimant,  while  in  the  employ  of  the  re- 
spondent and  in  tbe  course  of  his  employment, 
was  injured  on  the  25th  day  of  April,  1917, 
and  that  he  returned  to  work  on  the  1st  day  of 
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Tone,  1917,  and  that  he  is  entitled  to  compen- 
sation  commeDcinf   on   the  dth  day   of   May, 

1017,  at  the  rate  of  $10  per  week  for  a  period 
of  S  weeks  and  2  days,  being  for  a  total  sum 
of  $33.33,  and  the  Commission  further  finds 
that  said  sum  has  already  been  paid;  and  the 
Commission  farther  finds  that  the  claimant 
was  again  disabled  on  the  24th  day  of  May, 
1918,  as  a  result  of  the  injury,  and  that  he  re- 
turned to  work   on  the  24th  day  of  August, 

1018,  and  that  he  is  entitled  to  compensation 
commencing  on  the  24th  day  of  May,  1018,  at 
the  rate  of  $10  per  week  for  a  period  of  13 
weeks  and  1  day,  being  for  a  total  sum  of 
$131.67,  in  addition  to  $33.33  heretofore  paid 
under  the  award  of  July  28,  1017;  and  the 
Commission  further  finds  that  the  claimant  was 
again  disabled  from  work  on  the  Ist  day  of 

.January,  1019,  as  a  result  of  the  injury,  and 
that  he  is  still  disabled,  and  that  he  is  entitled 
to  compensation  commencing  on  the  1st  day  of 
January,  1919,  at  the  rate  of  $10  per  week  con- 
tinuing until  the  termination  of  disability,  in 
addition  to  any  compensation  heretofore 
awarded. 

"It  is  therefore  ordered  th&t  within  10  days 
from  this  date  J.  H.  Markham,  Jr.,  or  the 
Commercial  Underwriters  pay  to  the  claimant 
compensation  computed  from  the  24th  day  of 
May,  1918,  at  the  rate  of  $10  per  week  and 
continue  said  payments  weekly  for  a  period  of 
13  weeks  and  1  day,  or  until  the  sum  of  $131.67 
has  been  paid,  in  addition  to  $33.33  heretofore 
paid  nnder  the  award  of  July  28,  1917. 

"It  is  further  ordered  that  within  10  days 
from  this  date  J.  H.  Markham,  Jr.,  or  the 
Commercial  Underwriters  pay  to  the  claimant 
compensation  commencing  on  the  Ist  day  of 
January,  1919,  at  the  rate  of  $10  per  week,  and 
continue  said  payments  weekly  until  the  ter- 
mination of  disability,  in  addition  to  any  com- 
pensation heretofore  awarded." 

The  petitioners  set  out  six  assignments  of 
error.  All  of  theejB  except  the  last  one  are 
based  on  the  claim  of  petitioners  that  there 
wa^  not  any  evidence  to  support  the  order  of 
the  State  Industrial  Commission.  In  their 
brief  they  make  the  following  statement: 

"The  petitioner  has  filed  this  appeal  on  the 
ground  that  the  award  is  wholly  unsupported  by 
the  evidence,  and  other  reasons  which  will  be 
hereinafter  stated.  It  will  not  be  contended 
that  the  award  was  against  the  weight  of  the 
evidence,  but  that  there  was  no  evidence  what- 
ever which  warranted  the  Commission  in  mak- 
ing an  award  of  compensation. 

"We  understand  that  the  findings  of  the  Com- 
mission as  to  questions  of  fact  are  conclusive 
where  there  is  any  evidence  whatever  to  sup- 
port the  same,  but,  on  the  other  hand,  we  be- 
lieve the  law  to  be  well  settled  that,  if  there 
is  no  evidence  which  supports  the  award,  then 
the  Commission  has  exceeded  its  jurisdiction, 
and  the  avnird  will  be  reversed.  Herbert  v. 
Lake  Shore  &  M.  S.  By.  Co.,  200  Mich.  566, 
166  N.  W.  923;  Saunders  et  al.  v.  New  Bngland 
Collapsible  Tube  Co.  et  al.,  95  Conn.  40,  110 
Ati.  538;  Lezala  v.  Industrial  Commission  et 
•L  and  Wojoiechowski  et  al.  v.  Lezala  et  al., 
170  Wis.  632,  175  N.  W.  87;  Pacific  Coast 
Casualty  Co.  et  al.  v.  Pillsbury  et  al.  and  In- 
dustrial  Accident  Commission,   171   CaL  810, 


153  Pae.  24;  In  re  Oorski  and  In  re  Golon. 
227  Mass.  456.  116  N.  B.  811;  In  re  Savage  and 
In  re  JEtntu  life  Ins.  Co.,  222  Mass.  206,  110 
N.  E.  283;  Reimers  v.  Proctor  Publishing  Co., 
85  N.  J.  Law,  441,  89  AU.  931. 

"Statement  of  Facta. 

"The  evidence  introduced  at  the  hearing  be- 
fore the  Commission  disclosed  that  the  claim- 
ant received  an  injury  on  April  26,  1917,  when 
he  was  struck  by  some  object  which  fractured 
some  of  his  ribs.  It  appears  from  the  claim- 
ant's evidence  that  he  went  back  to  work  on 
the  Ist  day  of  June,  1917,  and  that  he  worked 
until  May  24th  of  the  following  year,  1918, 
and  that  the  ailment  that  he  had  in  May,  1918, 
for  which  compensation  was  allowed,  was  blad- 
der and  bowel  trouble,  and  that  from  May, 
1918,  on,  he  was  confined  in  bed  for  a  period 
of  about  three  weeks  on  account  of  such  ail- 
ment, and  that  he  did  not  go  to  work  again 
until  September,  1918,  and  that  he  worked 
from  September,  1918,  to  January  1,  1919,  at 
which  time  he  was  so  disabled  from  ataxia 
that  he  was  unable  to  continue  work,  and  baa 
not  been  able  to  work  since  such  time. 

We  do  not  agree  with  petitioner's  conten- 
tion that  there  Is  not  any  evidence  upon 
which  to  base  the  findings  and  order  of  the 
State  Industrial  Commission.  On  the  otber 
hand,  we  think  the  evidence  strongly  sup- 
ports the  findings  and  order.  In  order  to 
pass  upon  this  question  it  will  be  necessary 
to  review  a  part  of  the  testimony.  Dr.  H. 
O.   Crawford   testified  «b  follows: 

"Q.  Just  state  for  the  records  the  nature  of 
his  injury  that  he  received  April  25,  1917? 
A.  When  I  saw  him  first,  first  aid  had  been 
rendered  by  another  doctor,  and  his  side  strap- 
ped around  the  back,  and  some  trusses  on  his 
bock  and  side.  He  had  not  been  covered  with 
the  plaster  yet.  He  complained  with  inability 
to  urinate,  and  I  found  that  he  could  not.  I 
waited  about  36  hours  after  the  injury  for  him 
to  void  it,  but  he  could  not.  I  catheterized 
him  and  had  to  keep  it  up  two  weeks.  His 
bowels  did  not  act  untn  five  days  after  the  in- 
jury. I  saw  this  man  quite  a  few  times  for 
about  four  or  five  weeks.  He  went  to  work 
again  about  five  or  six  weeks  after  the  injury. 
I  next  began  treating  him  about  six  or  eight 
months  after  he  returned  to  work.  He  came 
to  my  office  complaining  with  his  bladder,  and 
upon  examination  I  noticed  what  we  call 
ataxia;  he  could  not  walk  straight  and  shut 
his  eyes.  With  this  condition  I  readily  ex- 
pected ayphilis.  I  had  a  blood  teat  made  which 
was  negative.  His  symptoms  became  worse, 
and  the  ataxia  more  marked,  but  I  gave  him 
speciiic  treatment  with  three  injections  with 
'606,'  and  there  was  no  improvement  with  his 
condition.  He  was  nnder  my  care  for  three  or 
four  months,  and  during  that  time  he  was  able 
to  get  around  some,  and  he  went  back  to  bis 
work.  By  having  help  he  was  able  to  draw 
his  wages.  I  did  not  see  him  again  until  three 
or  four  months,  and  he  came  in  again  in  a 
worse  condition  than  before,  and  I  treated  him 
at  intervals  until  1919.  His  condition  at  that 
time  was  such  that  he  could  work  very  littie, 
could  do  practically  no  work  at  all,  and  I  could 
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not  do  any  more  for  bim;  I  did  not  see  him 
after  that;  I  do  not  remember  of  having  aeeii 
him  at  all  until  to-day.    •    •    • 

"Q.  Now,  Doctor,  between  the  25th  of  April 
and  the  Slat  of  Deeember,  1918,  bis  condition 
was  dne  to  the  injnry  that  he  received,  do  yon 
think?  A  Well,  I  cannot  help  but  think  there 
Is  a  connecting  link  there,  for  he  gave  history 
as  being  in  perfect  health  up  to  the  time  of  the 
injury,  and  I  knew  the  family  for  several  year* 
prior  to  the  injury,  and  it  seems  to  me  there 
must  be  a  connecting  Unk  there. 

"Q.  At  that  time  did  he  fully  recover  from  the 
injury;  did  be  at  any  time  fully  recover  from 
the  injury?  A  He  went  to  work  five  or  six 
weeks  after  the  injnry,  and  aU  he  complained 
of  was  a  weakness — not  feeling  as  strong  as 
before.  But  at  the  time  I  figured  that  he  would 
get  his  strength  back  and  would  be  all  right, 
and  I  was  surprised  as  be  came  back  to  me 
several  months  later  with  the  same  trouble. 

"Q.  Now  state  for  the  records  the  condition 
yon  found  him  in  to-day?  A.  His  condition  is 
one  of  ataxia  to-day.  He  cannot  walk  without 
his  crutches  and  cannot  walk  much  with  them. 
He  is  an  invalid  at  the  present  time. 

"Q.  His  condition  is  due,  do  yon  think,  to 
that  injury  received  April  25,  19177  A.  I  can- 
not say,  only  that  I  think  there  is  a  connecting 
link  somewhere." 

On  cross-examination  Dr.  Crawford  testl- 
fled: 

"Q.  Doctor,  what  did  yon  say  was  the  mat- 
ter with  him  April  25th?  A.  What  ad  I  say 
was  the  matter? 

"Q.  Yes.  A.  He  was  suffering  then  with 
fractured  ribs.  He  was  in  a  cast  of  adhesive 
plaster  and  bandages,  and  he  showed  some 
bruises  not  covered  by  the  adhesives.  Ss 
trouble  was  an  injnry  due  to  having  been 
struck  by  some  object,  or  with  some  object. 

"Q.  Was  there  any  evidence  of  ataxia?  A. 
No;   not  to  my  knowledge  at  that  time. 

"Q.  What  is  ataxia?  A.  You  cannot  control 
your  gait. 

"Q.  What  causes  that?  A.  Traumatism,  ex- 
cessive drinking,  and  the  majority  of  cases  are 
caused  by  syphilis." 

Dr.  Fred  Y.  Cronk  testified: 

"Q.  Are  yon  acquainted  with  Ik  A  Mulbol- 
land?    A.  I  was  introduced  to  him  to-day. 

"Q.  Have  yon  made  an  examination  of  this 
man  lately?  A.  I  made  an  examination  to- 
day. 

"Q.  State  for  the  records  the  condition  yon 
found  this  man  in.  A  This  man,  to  look  at  him 
sitting,  seems  to  be  in  very  good  health.  To 
see  Mm  walking,  it  is  quite  an  exertion.  H« 
does  so  by  the  use  of  crutches  and  the  as- 
sistance of  some  one  to  help  balance.  The 
gait  is  of  the  shuffling  type,  which  we  speak 
of  as  being  due  to  ataxia.  The  upper  part  of 
the  body,  so  far  as  I  am  able  to  make  out,  shows 
practically  nothing  abnormal;  that  is,  from  the 
waist  up.  The  examination  of  the  spine  seems 
to  be  regular.  The  hip  motions  are  good,' ex- 
cept that  they  are  restricted  by  pains  in  the 
muscles.  In  other  words,  we  feel  that  there 
is  a  little  spasms  of  the  muscles.  The  muscu- 
lar parts  of  the  thigh  and  legs  show  some  little 
atrophy,  although  not  more  than  we  might  ex- 


pect from  the  disuse.  The  voluntary  move- 
ments are  carried  out  very  well  in  the  patient 
when  he  is  in  certain  positions.  But  in  at- 
tempting to  get  in  or  out  of  a  car,  get  up  steps, 
he  cannot,  he  is  unable  to,  raise  the  feet  or 
legs,  and  the  movements  are  jerky  and  ex- 
aggerated. The  reflexes  are  exaggerated.  At 
the  knee  there  is  a  clonus.  That  would  sug- 
gest some  injury  to  the  spine  or  some  condi- 
tion in  the  spine.  Sensation  has  been  gone 
over  by  Dr.  Dwyer.  An  X-ray  examination 
by  Dr.  Stewart,  which  included  from  the  fifth 
dorsal  to  the  sacral  spine,  shows  no  abnormali- 
ties. Two  plates  were  made  anteriorly  and 
posteriorly,  and  none  of  which  we  found  there 
has  been  any  signs  of  an  old  injury. 

"Q.  Are  the  X-rays  always  correct,  Doctor? 
A  Yes,  sir;   if  properly  made. 

"Q.  From  this  man's  condition  would  you  say 
that  it  was  due  to  an  injury  that  he  might 
have  received  three  or  four  years  ago?  A. 
From  my  examination  to-day,  J  am  not  able 
to  connect  up  his  present  condition  with  the  in- 
jnry. 

"Q.  Can  yon  give  any  cause  of  his  condition? 
A.  I  think  that  he  has  an  inflammatory  condi- 
tion; that  there  is  a  condition  which  may  be 
caused  by  severe  infectious,  fevers,  and  the  one 
which  we  consider  ayphilis. 

"Q.  Assuming  that  this  man  was  strong  and 
healthy  on  April  .25,  1917,  and  he  received  an 
injury  on  that  date  and  has  never  been  com- 
pletely recovered,  would  you  say  there  is  any 
connection  between  that  injury  and  his  present 
condition?  A  If  be  has  never  completely  re- 
covered at  any  time,  I  would  feel  there  might 
be  ^ome  connection.    *    •    • 

"Q.  Can  you  connect  it  np  in  any  way?  A. 
There  is  a  possibility  of  the  injury  being  so 
severe  as  to  cause  a  slight  laceration  of  the 
substance  of  the  cord  with  a  possible  hemor- 
rhage. 

"Q.  Would  it  be  unusual  to  have  an  injnry 
as  described  to  bring  al>out  a  condition  such 
as  this?  A.  I  do  not  think  so,  if  the  man  had 
returned  to  work  about  a  year  and  a  half  after 
the  injury,  that  it  would  cause  the  present  trou- 
ble. 

"Q.  Assuming  that  he  has  never  entirely  re- 
covered from  that  injury  and  he  worked  at  dif- 
ferent times,  would  that  bring  it  about?  A. 
From  the  history  I  was  able  to  obtain  from 
bim,  he  never  entirely  recovered  from  this  con- 
dition. He  tells  me  he  was  able  to  take  up  the 
duties  of  pumping,  but  he  stumbled  and  fell  a 
great  many  times.  Most  of  the  time  he  used  a 
cane. 

"Q.  With  that  history,  would  there  be  some 
connection?  A.  With  that  history  of  the  in- 
jury and  not  improving,  there  would  be  wme 
connection  with  this  condition." 

Dr.  J.  B.  Dwyer  testified.: 

"Q.  Are  you  a  specialist?  A.  Yes;  of  men- 
tal and  nervous  diseases. 

"Q.  Have  you  had  occasion  to  examine  Mr. 
MulhoUand?  A.  I  started  to  examine  him  last 
evening  in  my  office.  He  was  later  sent  to  the 
Tulsa  Hospital,  where  we  had  a  spinal  fluid 
examination  made.  I  concluded  the  examina- 
tion in  the  hospital. 

"Q.  Now  state  for  the  records  the  result 
of  your  examination  of  this  man?  A.  I  ex- 
amined Mr.  MulhoUand  and  found  the  man  ap- 
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parentis  in  ^od  health.  The  papila  of— the 
right  papil  was  alugKisb  to  the  light  reaction; 
left  pupil  normal.  The  upper  chest — that  is, 
the  heart  and  lungs— apparently  normal;  blood 
pressure  about  1/30  normal;  muscles  of  the 
face  and  neck  normal.  .  I  found  the  muscle 
tone  of  the  arms  good.  The  sensory  disturb- 
ances in  the  chest  and  abdomen,  the  patient 
was  unable  to  distinguish  clearly  what  we  term 
temperature  sensation.  In  placing  the  tube 
containing  hot  water  at  various  portions  of 
the  chest  and  abdomen,  the  cold  water — the 
patient  inyariably  called  the  tube  containing  the 
hot  water  the  cold  water.  The  tactical  sen- 
sation, using  a  sharp-pointed  instrument;  at 
times  he  told  me  he  did  not  know  whether  it 
was  hot  or  cold.  When  lying  on  his  back  he 
had  his  eyes  dosed,  and  this  sensation  was 
juat  the  same.  Lying  on  his  face  he  was  not 
able  to  see  what  I  was  doing.  I*  found  he  was 
still  unable  to  distinguish  between  hot  and  cold, 
and  tell  me  when  I  was  using  the  pin  or  instru- 
ment. The  muscles  of  the  leg,  both  upper  and 
lower,  are  somewhat  flabby  and  wasted.  The 
knee  jerks  are  exaggerated.  The  convulsire 
twitching  of  the  ankle  was  marked  in  both  an- 
kles. The  toe  reflex,  what  we  term  the  babin- 
ski,  was  absent  on  the  left  great  toe;  on  the 
right  great  toe,  doubtful.  The  patient  was  un- 
able to  distinguish  between  hot  and  cold  in  the 
water  in  these  tubes,  and  also  unable  to  state 
whether  or  not  the  pin  pricks  were  sharp  or 
dull.  The  patient  on  his  own  statement  says 
that  he  has  had  some  difficulty  both  with  rec- 
tum and  bladder,  alternating  with  retention 
and  incondite.  This  applies  especially  to  the 
bladder.  He  was  unable  to  control  the  urinal 
flow.  He  stated  that  he  has  been  catbeterized 
a  number  of  times.  This  was  not  necessary 
in  the  hospital  last  night.  I  have  a  report  of 
the  examination  by  Dr.  Terrell  of  the  cerebro- 
spinal fluid.  This  report  I  received  a  short 
time  ago  is  negative.  The  Wasserman  reaction 
for  syphilis  is  negative.  It  was  with  difficulty 
that  the  man  was  able  to  get  out  of  bed  and 
walk  across  the  floor.  With  the  assistance 
of  both  crutches  he  was  able  to  do  so,  the 
trunk  of  his  body  being  thrown  forward,  the 
feet  being  thrown  to  the  floor,  and  on  his  re- 
turn from  one  side  of  the  room  from  the  oth- 
er, there  was  a  slight  dragging  of  the  right 
foot.  The  tremor  in  both  hands  were  decidedly 
marked.  With  the  eyes  closed  the  patient  was 
unable  to  place  the  point  of  the  index  finger 
on  the  nose.  This  was  in  both  hands.  The 
mascles  of  the  leg  are  very  rigid.  He  seems 
to  have  a  little  more  use  of  the  left  than  the 
right 

"Q.  Assuming  this  man  was  injured  April 
25,  1917,  by  receiving  a  blow  in  the  side,  which 
with  a  possible  fracture  of  the  eighth,  ninth, 
and  tenth  ribs,  and  that  he  was  disabled  for 
several  weeks  and  has  worked  practically  a 
year  and  a  half  at  different  times  since  that 
time,  would  you  consider  his  condition  now  as 
dne  to  that  injury  he  received  in  1917?  A. 
Not  absolutely;   no,  sir." 

The  testimony  of  the  claimant  was,  in  sub- 
stance: He  was  injured  the  25tb  day  of 
April,  1917;  went  back  to  work  on  the  Ist 
day  of  June,  1917 ;  kept  going  until  May  24, 
1918;  from  that  time  for  three  months  be 
wa&  tmable  to  do  anything;    then  worked 


again  from  September,  1918,  until  January 
1, 1919.  During  the  time  beginning  with  the 
24th  day  of  May  to  the  first  of  September, 
1918,  he  was  confined  to  his  bed  three  weeks. 
He  was  working  as  a  pumper  in  the  oil  field. 
Port  of  the  time  he  was  just  a  figurehead 
on  the  job,  and  part  of  the  time  he  did 
all  the  work.  He  was  not  strong.  With  the 
assistance  of  his  wife,  who  did  about  one- 
half  of  the  work,  he  was  able  to  keep  going 
and  hold  the  job.  He  had  bladder  and  bowel 
trouble  at  the  time  he  was  sick  from  May 
24  to  September  1,  191&  His  first  trouble 
about  the  unsteadiness  in  his  limbs  was  1q 
November  or  December,  1917.  Prior  to  his 
Injury  he  bad  never  had  any  trouble  of  that 
kind,  but  noticed  this  condition  immediately 
following  bis  injury  in  April,  1917.  His  orig- 
inal statement  filed  with  the  State  Industrial 
Commission  July  19,  x917,  shows  the  nature 
of  his  injury,  "four  ribs  broken,  left  side; 
temporary  paralysis  of  bowels." 

The  statement  of  Dr.  H.  O.  Crawford  filed 
with  the  State  Industrial  Commission  on 
May  24,  1917,  shows  the  following: 

"Give  an  accurate  description  of  the  nature 
and  extent  of  the  injury.  Seventh,  ninth,  and 
tenth  ribs  on  left  side  broken;  complicated  by 
a  slight  paralysis  of  the  bowels." 

The  {>etltioners  in  their  brief  lay  stress 
on  the  testimony  given  by  the  doctors,  and 
from  which  they  quote  the  following  ex- 
cerpts: 

Testimony  of  Dr.  Crawford: . 

"Q.  His  condition  is  due,  do  you  think,  to 
any  injury  received  April  25,  1917?  A.  I  can- 
not say,  only  that  I  think  there  is  a  connecting 
link  somewhere.     •     ♦     • 

"Q.  Tou  did  not — ^you  do  not  pretend  to  say 
that  his  present  condition  now  is  due  to  that  in- 
jury received?  A.  No;  I  would  not  say  that. 
I  would  not  say  that,  but  it  looks  as  though 
there  is  a  connecting  link  there  somewhere  on 
account  of  he  being  so  healthy.     •     •     * 

"Q.  Did  you  ever  know  a  case  where  ataxia 
resulted  in  a  person  from  injuries  of  this  char- 
acter?   A.  No,  sir." 

Testimony  of  Dr.  Gronk: 

"Q.  From  this  man's  condition  would  you  say 
that  it  was  due  to  an  injury  that  he  might  have 
received  three  or  four  years  ago?  A.  From 
my  examination  to-day  I  am  not  able  to  con- 
nect up  his  present  condition  with  the  injury. 
•     *     • 

"Q.  Assuming  that  this  man  was  strong  and 
healthy  on  April  25,  1917,  and  he  received  an 
injury  on  that  date  and  has  never  been  com- 
pletely recovered,  would  you  say  there  is  any 
connection  between  that  injury  and  his  pres- 
ent condition?  A.  If  he  has  never  completely 
recovered  at  any  time,  I  would  feel  there  might 
be  some  connection.    •    •    • 

"Q.  Then  you  think  that  an  injury  would  not? 
A.  It  may  be  possible,  but  it  is  not  the  rule, 
so  far  as  my  knowledge  goes.    •    •     * 

"Q.  Can  you  connect  it  up  in  any  way?  A. 
There  is  a  possibility  of  the  injury  being  so 
severe  as  to  cause  a  slight  laceration  of  the 
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substance  of  the  cord  with  a  possible  hemor- 
rhage.    •     •     • 

"Q.  AssQming  that  he  has  never  entirel7  re- 
covered from  that  injury  and  he  worked  at  dif- 
ferent times,  would  that  bring  it  about?  A. 
From  the  history  I  was  able  to  obtain  from 
him  he  never  entirely  recovered  from  this  con- 
dition. He  tells  me  he  was  able  to  take  up  the 
duties  of  pumping  but  he  stumbled  and  fell  a 
great  many  times.  Most  of  the  time  he  used  a 
cane. 

"Q.  With  that  history  would  there  be  some 
connection?  A.  With  that  history  of  the  in- 
jury .and  not  improving  there  would  be  some 
connection  with  this  condiUon." 

The  petitioners  complain  that  the  last  an- 
swer of  Dr.  Cronk  was  based  upon  an  as- 
sumption that  there  was  no  improvement  in 
the  claimant's  condition  after  be  met  with 
the  injury  April  25,  1917,  and  that  the  a- 
taxia  was  affecting  the  claimant  from  the 
time  of  the  original  injury.  This  complaint 
is  purely  technical  for  the  preceding  answer 
quoted  discloses  that  Dr.  Cronk  understood 
that  he  never  entirely  recovered,  but  was 
able  to  take  up  the  duties  of  pumping. 

The  petitioners  cite  Reimers  v.  Proctor 
Publishing  Co.,  85  N.  J.  Laws  441,  89  Atl.  931, 
from  which  they  quote: 

"The  accident  happened  October  4th.  De- 
cedent had  a  compound  fracture  of  the  skull. 
He  was  discharged  October  30th  as  improved. 
He  returned  to  the  dispensary  from  time  to 
time  for  dressing  and  redressing,  was  readmit- 
ted November  12th  and  discharged  December 
6th  as  improved.  This  was  the  hospital  rec- 
ord. The  attending  surgeon^  at  the  hospital 
testified  that  decedent  got  well.  On  December 
7th  he  was  taken  with  headache  and  vomit- 
ing. The  attending  physician  testified  that  he 
could  not  give  the  cause  of  death;  that  he 
could  not  state  whether  there  was  anything  in 
the  nature  of  the  injuries  to  produce  vomiting; 
that  vomiting  could  be  caused  by  compound 
fracture  of  the  skull;  that  pressure  on  the 
brain  would  cause  vomiting;  or  vomiting  might 
come  on  from  indiscretion  in  eating,  or  from 
several  causes.  Another  surgeon  who  had  had 
charge  of  decedent  at  the  hopsital  testified  that 
his  head  bad  practically  healed  three  or  four 
weeks,  as  he  guessed,  prior  to  death;  the  wit- 
ness saw  him  just  at  the  point  of  dissolution, 
and  says  he  could  not  give  the  cause  of  death, 
and  did  not  think  he  could  do  so  if  he  had  been 
there  sooner.  The  witness  saw  nothing  par- 
ticularly wrong  about  his  bead  when  he  return- 
ed to  the  hospital,  and  gave  the  decedent  di- 
rections when  he  was  discharged  from  the  hos- 
pital the  second  time  to  be  prudent  in  his  eat- 
ing. He  said  it  was  possible  that  the  vomiting 
might  have  been  caused  by  indigestion,  or  by 
the  injury  to  the  head.  He  also  testified  that 
there  was  nothing  about  the  boy's  brain  to  in- 
dicate what  the  cause  of  death  actually  was. 
We  think  the  furthest  this  testimony  goes  is 
to  show  a  possibility  that  the  death  was  due 
to  the  accident.  Where  the  doctors  refuse  to 
state  that  death  was  caused  by  the  accident, 
there  is  no  basis  for  an  inference  to  that  ef- 
fect by  the  court.  The  burden  of  proof  is  in 
accordance  with  the  ordinary  rule  upon  the 
petitioner.    That  the  Legislature  did  not  mean 


to  shift  it  to  the  defendant  in  a  case  like  the 
present  is  shown  by  the  fact  that  in  the  very 
same  paragraph  (section  2,  pi.  7)  it  expressly 
enacted  that  the  burden  of  proof  that  injury 
or  death  was  intentionally  self-inflicted,  or  that 
intoxication  was  the  natural  and  proximate 
cause  of  the  injury,  shall  be  upon  the  employer. 
'Ezpressio  unius,  exclusio  alterius.' 

"The  judgment  must  be  reversed,  without 
costs,  and  the  record  remitted  for  a  new 
trial." 

This  decision  is  based  on  section  1,  c.  95,  of 
the  Laws  of  New  Jersey  of  1911,  which 
reads: 

"When  personal  injury  is  caused  to  an  em- 
ploy€  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  of  which  the  actual 
or  lawfully  imputed  negligence  of  the  employer 
is  the  natural  and  proximate  cause,  he  shall  re- 
ceive compensation  therefor  from  his  employ- 
er, provided  the  employ^  was  himself  not  will- 
fully negligent  at  the  time  of  receiving  such  in- 
jury, and  the  question  of  whether  the  employ^ 
was  willfully  negligent  shall  be  one  of  fact  to 
be  submitted  to  the  jury,  subject  to  the  usual 
superintending  powers  of  a  court  to  set  aside  a 
verdict  rendered  contrary  to  the  evidence." 

Petitioners  dte  In  re  Savage,  decided  by 
the  Supreme  Justice  Court  of  Massachu- 
setts, reported  in  222  Mass.  205,  110  N.  U. 
283,  wherein  the  court  held: 

"Under  the  Workmen's  Compensation  Act,  it 
is  not  enough  for  plaintiff  dependent  to  show  a 
state  of  facts  equally  consistent  with  no  right 
of  compensation  as  with  such  right." 

The  statute  of  Massachusetts  providing  for 
appeals  from  an  award  of  the  Industrial 
Accident  Board  is  contained  in  Acts  of  1911, 
c.  751,  pt  3,  I  11: 

"There  shall  be  a  right  of  appeal  to  the  Su- 
preme Judicial  Court  on  questions  of  law,  and 
the  Industrial  Accident  Board  may  report  ques- 
tions of  law  to  the  Supreme  Judicial  Court  for 
its  determination." 

They  cite  Saunders  et  al.  t.  New  England 
Collapsible  Tube  Co.  et  al.,  95  Conn.  40,  110 
Atl.  538,  decided  by  the  Supreme  Court  of 
Errors  of  Connecticut  June  10,  1920.  The 
right  of  appeal  under  the  Workmen's  Com- 
pensation Act  in  Connecticut  la  provided  for 
in  section  27,  Public  Acts  of  1913,  c  138, 
which  is  as  follows: 

"At  any  time  within  ten  days  after  entry  of 
such  finding  and  award  by  the  commissioner 
either  party  may  appeal  therefrom  to  the  su- 
perior court  for  the  county  in  which  the  injury 
was  sustained.  The  clerk  of  said  court  shall 
notify  the  adverse  party  of  such  appeal.  No 
bond  for  prosecution  shall  be  required  on  any 
such  appeal  unless  property  of  (be  defendant  is 
attached  therein.  Actions  brought  into  the 
superior  court  under  the  provisions  of  this  sec- 
tion shall  be  privileged  in  respect  to  their  as- 
signmrat  for  trial  over  all  other  actions  except 
writs  of  habeas  corpus  and  actions  brought  by 
or  on  behalf  of  the  state,  including  informations 
on  the  relation.of  private  individuals.    No  costs 
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BbaU  be  taxed  in  faTOr  of  either  party  on  any 
kuch  appeal." 

They  also  dte  Lezala  v.  Industrial  Com- 
mission et  al„  170  Wis.  832,  176  N.  W.  87, 
decided  by  the  Supreme  C!ourt.of  Wisconsin 
December  2,  1919.  The  right  of  appeal  from 
an  order  of  the  Industrial  Commission  of 
Wisconsin  1b  provided  for  by  section  2394 — 21 
on  page  1625  of  Wisconsin  statutes  of  1813, 
and  reads  as  follows: 

"Said  commission,  or  any  party  aggrieved  by 
a  judgment  entered  upon  the  review  of  any  or- 
der or  award,  may  appeal  therefrom  within  the 
time  and  in  the  manner  provided  for  an  appeal 
from  the  orders  of  the  circuit  court,  except 
that  it  shall  not  be  necessary  for  said  commis- 
sion or  any  party  to  said  action  to  execute, 
serve  or  file  the  undertaking  required  by  sec- 
tion 3052  of  the  statutes  in  order  to  perfect 
such  appeal;  but  all  such  appeals  shall  be 
placed  on  the  calendar  of  the  supreme  court 
and  brought  to  a  hearing  in  the  same  manner 
as  state  causes  on  such  calendar." 

The  petitioners  dte  Tuclllo  v.  Ward  Bak- 
ing Co.,  180  App.  Dlv.  302,  167  N.  T.  Snpp. 
666,  from  wbiCh  we  quote  the  second  sylla- 
bus: 

"Under  Workmen's  Compensation  Ijaw,  {  8, 
Bubd.  8,  providing  that  'death  when  mentioned 
as  a  basis  for  the  right  to  compensation  means 
only  death  resulting  from  such  injuries,'  proof 
of  injury,  of  an  operation  therefor,  and  that 
after  apparent  recovery  from  effects  of  opera- 
tion and  anaesthesia,  the  servant  died  from  a 
disease  existing  before  the  injury,  is  clearly 
insufficient  to  establish  death  resulting  from 
the  injury." 

Not  any  of  tlie  cases  cited  by  petitioner 
are  based  upon  a  statute  like  that  of  Okla- 
lioma.  Section  10,  art  2,  c.  246,  Session 
Laws  of  1916,  as  amended  by  section  10,  art 
2,  c.  14,  Session  Laws  of  1919,  provides  in 
part: 

"*  •  *  The  decision  of  the  Commission 
shall  be  final  as  to  all  questions  of  fact,  and 
except  as  provided  in  section  13  of  this  artide 
as  to  all  questions  of  law." 

Petitioners  next  rely  on  Associated  Em- 
ployers' Reciprocal  et  al.  v.  State  Industrial 
Commission  et  al.  (Okl.  Sup.,  No.  12124)  200 
Pac.  862,  opinion  filed  September  13,  1921, 
and  reported  in  the  Oklahoma  Appellate 
Court  Reporter  of  September  29,  1921.  They 
quote  paragraplis  1  and  2  of  the  syllabus: 

"By  the  provisions  of  section  10  of  the  Work- 
men's Compensation  Ijbw  (chapter  14,  Sess. 
Laws  1919)  the  decision  of  the  State  Industrial 
Commission  is  made  final  as  to  all  questions  of 
fact;  but  this  is  so  only  when  there  is  some 
evidence  to  support  such  decision,  and  where 
there  is  absolutely  no  evidence  to  support  such 
finding  and  decision,  the  same  may  be  reviewed 
as  a  matter  of  law. 

"In  a  proceeding  before  the  State  Industrial 
Commission,  seeking  compensation  for  an  al- 
leged injury,  the  burden  of  proof  is  upon  the 
claimant  to  show  by  the  evldedce  that  the  in- 


jury complained  of  was  accidental  and  arose 
out  of  and  in  the  course  of  his  employment." 

Nicholson,  J.,  in  tbe  body  of  the  opinion, 
says: 

"It  appears  from  this  order  that  the  award 
was  made  solely  upon  tbe  report  of  the  medical 
examination  of  Dr.  W.  P.  Lipscomb,  there  be- 
ing no  other  evidence  introduced.  This  report 
reads  as  follows: 

"  'Oklahoma  City,  Okl.,  December  10, 1920. 

"  'State  Industrial  Commission,  State  Capitol, 
Otdaboma  City — Gentlemen:  Examination  of 
John  Kuhn,  December  19,  1920.  Ear:  Right 
—Drum  is  slightly  retracted  and  thickened. 
No  other  abnormality  is  found.  Left— There 
is  a  large,  round  perforation  of  the  drum,  with 
a  small  amount  of  mucopurulent  discharge. 
There  is  total  deafness  in  this  ear. 

"  'Nose — ^A  little  thickening  and  irregularity 
of  septum.  Mucous  membrane  in  state  of  mod- 
erate catarrhal  inSammation,  with  small 
amount  of  mucopurulent  discharge. 

"  'Throat — ^Tonsils  are  enlarged  and  diseased. 
Teeth — Are  in  very  good  condition. 

"  *The  loss  of  hearing  in  the  left  ear  may 
improve  to  some  extent  when  the  infection  in 
the  middle  ear  is  completely  overcome,  and  the 
drum  healed;    however  this  is  uncertain. 

"  'The  loss  of  hearing  and  the  perforation  of 
the  drum  is  due  to  infection  of  the  middle  ear. 

"  'It  is  impossible  to  state  whether  this  is 
due  to  disease  or  injury. 

"  'W.  P.  Lipscomb,  M.  D.'  " 

Under  said  section  10,  art  2,  &  14,  Session 
Laws  1919,  In  all  appeals  from  tbe  Industrial 
Commission  to  this  court  the  decision  of  the 
Commission  is  4hial  as  to  all  questions  of 
fact.  If  there  is  any  evidence  that  will  sus- 
tain the  decision  of  the  Industrial  Commis- 
sion, then  the  decision  is  binding  ap<m  this 
court  If  there  is  not  any  evidence  to  sus- 
tain tbe  decision,  then  tbe  appeal  presently 
a  question  of  law.  The  question  of  law 
thus  presented  is:  Can  the  decision  of  tbe 
Industrial  Commission  be  upheld  without 
any  evidence  to  sustain  it  This  court  will 
only  go  behind  the  decision  of  the  Industrial 
Commission  to  ascertain  whether  or  not 
there  is  any  evidence  reasonably  tending  to 
sustain  such  decision.  We  do  not  consider 
It  necessary  for  this  court  to  review  the  evi- 
dence in  this  class  of  cases  as  we  have  done 
in  this  case.  But  because  In  tbis  case  there 
was  no  affirmative  statement  of  any  witness 
to  the  effect  that  the  present  condition  of  the 
respondent  was  the  result  of  his  previous 
Injury,  we  deem  it  advisable  to  show  by  aa 
analysis  of  tbe  evidence  that  it  is  not  nec- 
essary that  such  affirmative  evidence  be  giv- 
en in  order  to  sustain  the  decision  of  tlte 
Industrial  Commission. 

The  record  in  this  case  does  not  substanti- 
ate the  claim  of  the  petitioners  that  there 
is  not  any  evidence  to  support  tbe  order  of 
the  State  Industrial  Commission.  Not  any 
one  of  the  doctors  testify  positively  that  the 
injury  was  the  cause  of  his  present  condi- 
tion, and,  because  the  record  lacks  that  posi- 
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tlve  statement,  the  petitioners  say  tbere  Is 
not  any  evidence  to  support  the  order. 

From  a  medical  standpoint,  the  diagnosis 
of  a  case  may  be  made  either  by  synthesis 
or  by  analysis  and  elimination.  The  first 
method  is  probably  more  frequently  used 
than  the  second.  When  the  first  method 
falls  to  disclose  the  cause  of  the  affliction, 
the  second  method  may  be  called  Into  use  and 
serve  the  purpose  as  accurately  as  the  first 
At  the  time  of  the  Injury  the  first  method 
was  used.  A  physical  examination  disclos- 
ed a  fracture  of  certain  ribs. 

It  is  admitted  that  claimant  was  Injured. 
The  history  of  the  case  shows  conclusively 
that  he  never  fully  recovered.  At  the  In- 
ception It  shows  more  than  the  fractnre  of 
the  ribs.  Dr.  Crawford  says  in  his  report 
filed  May  24,  1917:  "It  Is  complicated  by  a 
slight  paralysis  of  the  bowels."  The  doc- 
tors all  admit  that,  if  he  had  nev»  folly 
recovered  from  the  Injury,  his  present  con- 
dition would  Indicate  a  connection  with  the 
injury.  The  evidence  shows  that  he  never 
did  fblly  recovw. 

We  win  now  consider  the  diagnosis  by  an- 
alysis and  elimination.  It  Is  admitted  that 
he  is  suffering  from  what  is  known  as  ataxia. 
On  cross-examination  Dr.  Crawford  was 
aslced  these  questions  and  gave  these  an- 
swers: 

"Q.  What  is  ataxia?  A.  Ton  cannot  control 
your  gait. 

"Q.  What  causes  that?  A.  Traumatism,  ex- 
cessive drinliiii!;. .  and  the  majority  of  cases  are 
cansed  by  gyphilis." 

This  last  statement  is  not  contradicted  by 
any  physician  who  testified  at  this  hearing; 
therefore,  under  the  evidence,  there  are  but 
three  things  that  could  produce  ataxia. 

Dr.  Crawford  gave  the  following  testimony 
in  reference  to  Mr.  Mulholland: 

"He  went  to  work  again  about  five  or  six 
weeks  after  the  Injury.  I  next  began  treating 
him  about  six  or  eight  months  after  he  returned 
to  work.  He  came  to  my  office  complaining 
with  his  bladder,  and  upon  examination  I  no- 
ticed what  we  call  ataxia;  he  could  not  walk 
straight  and  shat  bis  eyes.  With  this  condi- 
tion I  readily  expected  syphilis.  I  had  a  blood 
test  made  which  was  negatlTS." 

Dr.  Dwyer  testified: 

"I  have  a  report  of  the  examination  by  Dr. 
Terrell  of  the  cerebrospinal  fluid.  This  re- 
port I  received  a  short  time  ago  is  negative. 
The  Wasserman  reaction  for  syphilis  is  nega- 
tive." 

These  two  tests,  one  made  by  Dr.  daw- 
ford  In  the  last  part  of  ldl7  or  the  first  part 
of  1918,  the  other  by  Dr.  Dwyer  and  Dr.  Ter- 
rell at  the  time  of  this  bearing,  Febmary, 
1921,  eliminate  the  possibility  of  his  con- 
dition being  the  result  of  syphilis. 

The  next  step  in  the  analysis  and  elimina- 
tion is  to  determine  whether  or  not  his  con- 
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dition  is  the  result  of  excessive  drinking 
Dr.  Crawford  testified  as  follows: 

"Q.  Now,  Doctor,  between  the  25th  of 
April  and  the  31st  of  December  1918,  bis 
condition  was  due  to  the  injury  ttiat  be  receiv- 
ed, do  you  think?  A.  Well  I  cannot  help  but 
think  there  is  a  connecting  link  tbere,  for  be 
gave  history  as  being  in  perfect  health  up  to 
the  time  of  the  injury,  and  I  Imew  the  family 
for  several  years  prior  to  the  injury,  and  it 
seems  to  me  there  must  be  a  connecting  link 
there." 

In  Dr.  Crawford's  report  to  the  State  In- 
dustrial Commission  filed  May  24,  1917,  he 
gives  negative  answers  to  each  of  the  fol- 
lowing questions: 

"Has  previous  sickness  or  injury  contributed 
to  his  disability?     No. 
"If  so,  to  what  extent? 
"Is  there  evidence  of  sypliilis?    No. 
"AlcohoUsm?     No. 
"Occupational  disease?    No. 
"Hypochondriasis?     No. 
"Exaggeration?     No. 
"Tubercular  infection?     No. 
"Any  infectious  disease?     No. 
"Neurasthenia?    No. 
"Hysteria?     No. 
"Is  there  evidence  of  malingering?     No." 

With  the  knowledge  Dr.  Crawford  had  of 
the  family  for  several  years  prior  to  the  In- 
Jury,  and  having  examined  the  patient,  and 
observed  his  condition,  he  reported  to  the 
State  Industrial  Commission  there  was  no 
evidence  of  alcoholism,  and  It  is  not  even 
suggested  that  he  ever  used  intoxicants. 
Therefore  we  must  eliminate  the  possibility 
of  his  condition  being  the  result  of  excessive 
drinking. 

Under  the  testimony  of  Dr.  Crawford  there 
remains  but  one  thing  that  could  be  tb« 
cause  of  Mr.  Mulholland's  present  condition. 
That  Is  traumatism.  Webster's  Internation- 
al Dictionary  defines  "traumatism"  as:  "The 
morbid  condition  of  the  system  due  to  a 
trauma."  "Trauma"  i^  defined  as:  "An  in- 
Jury  or  wound." 

Dr.  Cronk  testifies:  , 

"The  reflexes  are  exaggerated.  At  the  knee 
there  is  a  clonus.  That  would  suggest  some  in- 
jury to  the  spine  or  some  condition  in  the 
spine.    •    •    * 

"There  is  a  possibility  of  the  injury  being  so 
severe  as  to  cause  a  slight  laceration  of  the 
substance  of  the  cord  with  a  possible  hemor? 
rhage." 

This  explains  how  the  trauma  could  have 
been  caused.  During  the  process  of  time  tho 
trauma  brought  about  traumatism.  Under 
the  facts  disclosed  in  the  record  traumatism 
is  the  only  thing  that  could  have  produced 
It  All  other  things  that  would  cause  It 
roust  be  eliminated  for  they  did  not  exist  Iq 
the  claimant 

After  analyzing  the  testimony,  we  are 
forced  to  the  conclusion  that  it  afiirmatlveiy 
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and  oonduBiTely  shows  tbe  Injury  sustained 
by  L.  A.  Mulholland  on  April  25,  1817,  pro- 
duced the  ataxia. 

[3]  Petitioners'  sixth  specification  of  er- 
ror is: 

"It  appears  from  the  records  of  the  Com- 
mission covering  the  proceedings  on  soch 
claim  that  the  daimant  was  paid  the  sam  of 
$30  per  month  for  Jane,  July,  and  August, 
1918,  and  the  Commission  in  making  its  find- 
ings failed  to  give  the  petitioner  the  benefit  of 
such  payment,  and  the  OommisHion  otherwise 
failed  to  give  the  petitioner  the  benefit  of  the 
payments  made  to  the  claimant  which  are  prop- 
er, and  as  a  matter  of  law  should  be  allowed, 
if  the  order  of  the  Commission  is  in  any  wise 
sustained." 

The  evidence  discloses  that  claimant  re- 
ceived $30  per  month  for  the  months  of 
June,  July,  and  August,  1918.  Petitioners 
are  entitled  to  a  credit  of  $90,  the  sum  so 
paid  the  claimant,  and  this  should  be  de- 
ducted from  the  amount  awarded. 

The  evidence  shows  that  claimant  was  dis- 
abled from  May  24,  1918,  to  September  1, 
1918.  This  would  make  14  weeks  and  1  day 
or  tbe  sum  of  $141.67.  The  order  is  made 
on  the  theory  that  claimant  was  disabled 
from  May  24,  1918,  to  August  24,  1918,  mak- 
ing a  period  of  13  weeks  and  1  day.  The 
order  Is  erroneous  In  that  it  should  have  al- 
lowed 14  weeks  and  1  day  instead  of  13 
weeks  and  1  day,  and  it  will  be  so  modified. 
The  claimant  will  be  entitled  to  Interest  at 
tbe  rate  of  6  per  cent  per  annum  on  each 
weekly  allowance  of  $10  from  the  date  If 
was  due  until  paid. 

With  the  modifications  above  specified,  the 
order  of  the  State  Industrial  Commission 
made  on  the  14th  day  of  May,  1921,  is  here- 
by afllrmed. 

All  the  Justices  concur,  except  HARRI- 
SON, O.  J.,  not  participating. 


(85  Okl.  112) 

CONSOLIDATED  FUEL  CO.  et  at.  v.  STATE 

INDUSTRIAL    COMMISSION    et    al. 

(No.   12640.) 

(Supreme  Court  of  Oklahoma.    Feb.  28,  1922.) 

(Syllabut  hy  the  Court.) 

1.  Master  and  sorvant  <g=9398— Notice  of  com- 
pensable Injury  not  Jurisdictional. 

Tbe  notice  provided  for  in  section  8,  art 

2,  c.  246,  Session  Laws  1916,  is  not  jurisdic- 
tiouaL 

2.  Master  and  servant  «=»4 1 6— Compensation 
award  oonolusive  If  not  appealed  from. 

Where  an  employee  files  his  complaint  with 
tiie  State  Industrial  Commission  under  the 
Workmen's  Compensation  Act,  and  the  employ- 
er or  the  insurance  carrier  has  been  properly 
served  with  notice  of  the  time  and  place  of 


hearing  such  complaint,  and  at  the  time  speci- 
fied in  such  notice  the  State  Industrial  Com- 
mission proceeds  to  hear  such  complaint  and 
makes  an  award  thereon,  such  award  is  con- 
clusive against  the  employer  or  insurance  car- 
rier, if  not  appealed  from. 

3.  Master  and  servant  «=34l 7(4)— Defenses 
waived  by  nonappearance  In  oompensatioa 
proceeding. 

When  neither  the  employer  or  the  insur- 
ance carrier  appear  before  the  State  Industrial 
Commission,  pursuant  to  notice  duly  given, 
and  set  up  any  defense  to  the  complaint  of  an 
employee,  they  will  be  deemed  to  have  waived 
such  matters  of  defense  as  they  could  have 
reasonably  presented  at  such  hearing. 

4.  Master  and  servant)  «=»4I6— Finding  on 
question  of  want  of  notice  of  oompensable 
injury  held  unnecessary. 

When  on  the  hearing  of  a  complaint  filed 
by  an  employee  under  the  Workmen's  Compen- 
sation Act  no  objection  is  made  that  such 
employee  failed  to  give  notice  of  his  injury  to 
the  employer,  it  is  unnecessary  for  the  State 
Industrial  Commission  to  make  any  finding  or 
in  any  way  excuse  the  failure  to  give  such  no- 
tice. 

5.  Master  and  servant  €=3417(7)— Finding  on 
evidence  In  compensation  case  conclusive. 

When  there  is  any  evidence  reasonably 
tending  to  support  the  order  of  the  State  In- 
dustrial Commission,  such  order  is  final  and 
couclusive  on  this  court.  Under  section  10, 
art.  2,  c.  14,  Session  Laws  1919, .the  decision 
of  the  State  Industrial  Commission  is  final  as 
to  all  questions  of  fact,  and  cannot  be  reviewed 
by  this  court  on  appeal. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Emery  Evans  for  an  award 
under  tbe  Workmen's  Compensation  Act 
(Laws  1915,  c.  246)  opposed  by  the  Consolidat- 
ed Fuel  Company,  employer,  and  the  Consoli- 
dated Underwriters,  as  insurance  carrier. 
An  award  was  made,  and  from  an  order  of 
the  State  Industrial  Commission  overrulln? 
the  motion  of  the  petitioners,  employer,  and 
insurance  carrier  to  vacate  the  award,  tbe 
petitioners  appeaL    AfiBrmed. 

Simpson,  Hummer  &  Foster,  of  Okmulgee, 
for  petitioners. 

R.  E.  Wood,  of  Oklahoma  City,  for  respond- 
ents.  . 

MILLER,  J  This  is  an  appeal  from  an 
order  of  the  State  Industrial  Commission 
made  on  July  20,  1921,  overruling  the  mo- 
tion of  the  Consolidated  Underwriters,  as  in- 
surance carrier,  to  vacate  an  award  made  to 
Emery  Evans  on  the  7th  day  of  F^ruary, 
1921.  The  Cktnsolidated  Fuel  Company  and 
the  insurance  carrier,  (3onsolldated  Under- 
writraa  appear  here  as  petitioners.  The 
State  Industrial  Commission  and  the  claim- 
ant, Emery  Evans,  appear  here  as  respcHid- 
ents. 
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On  January  25,  1921,  Emery  Evans  filed 
his  claim  as  employee  of  the  CbnsoUdated 
F^el  Company  asking  compensation  for  dis- 
ability caused  by  an  injury  occurring  on  the 
20th  day  of  November,  1920.  The  claim  was 
against  the  Consolidated  Fuel  Company,  as 
employer,  and  the  Consolidated  Underwriters, 
as  Insurance  carrier.  The  cause  of  the  com- 
plaint was  an  injury  to  the  right  leg  at  the 
Icnee. 

The  Consolidated  Fuel  Company  and  Con- 
solidated Underwriters  were  each  duly  noti- 
fied by  the  State  Industrial  Commission 
that  a  bearing  on  said  claim  would  be  had 
on  the  7th  day  of  February,  1921.  They 
failed  to  appear,  and  on  said  date  the  State 
Industrial  Commission  made  an  award  to 
Emery  Evans  In  the  sum  of  $18  per  weelc 

Thereafter,  and  <m  March  S,  1921,  the  pe- 
titioners filed  a  motion  with  the  State  In- 
dustrial Commission  to  set  aside  the  award 
made  to  Emery  Evans  on  February  7,  1921. 
A  hearing  was  bad  on  the  motion  and  <m 
August  19,  1921,  the  State  Industrial  Com- 
mission made  the  order  sought  to  be  reversed 
by  this  appeal.    The  order  reads  as  follows: 

"Now  on  this  the  19th  day  of  August,  1921, 
the  above  canse  coming  on  for  consideration 
pursuant  to  a  bearing  held  in  Olcmulgee  on 
July  26,  1921,  on  the  motion  of  the  insurance 
carrier  to  vacate  award,  at  which  hearing  the 
claimant  appeared  in  person,  and  the  respond- 
ent and  insurance  carrier  were  represented  by 
Mr.  Hummer,  tlie  Commission,  having  examined 
tiie  testimony  and  all  the  records  on  iile,  and 
being  well  advised  in  the  premises,  finds  that 
the  claimant,  while  in  the  employ  of  the  re- 
spondent and  in  the  course  of  his  employment, 
was  injured  on  November  20, 1920;  that  he  was 
receiving  a  wage  of  $7.50  per  day;  and  that 
he  is  entitled  to  compensation  at  the  rate  of 
$18  per  weelt  for  a  period  of  21  weeks  and  3 
days,  being  for  a  total  sum  of  $.387.  The  Com- 
missioD  is  therefore  of  the  opinion  that  the 
motion  of  the  insurance  carrier  to  vacate  the 
award  should  be  overruled. 

"It  is  therefore  ordrred  that  the  motion  of 
the  insurance  carrier  to  vacate  award  be,  and 
the  same  is  hereby,  overruled,  and  that  within 
10  days  from  this  date  the  Consolidated  Fuel 
Company  6r  the  Consolidated  Underwriters  pay 
to  the  claimant  the  ^um  of  $387  in  full  and  final 
settlement  of  this  cause,  and  also  pay  all  medi- 
cal expenses  incurred  by  the  claimant  as  a  re- 
sult of  the  injury." 

[1,21  The  first  error  complained  of  by  pe- 
titioners Is: 

"Proposition  No.  1.  The  Commission  was  not 
authorized  to  make  an  award  in  this  case  for 
the  reason  that  the  respondent  failed  to  give 
the  notice  to  the  employer  as  required  by  law, 
and  there  is  no  evidence  in  the  record  upon 


which  the  commission  could  excuse  such  no- 
tice." 

The  petitioners  admit  they  had  notice  of 
the  complaint  being  filed  and  the  date  set 
for  the  hearing,  but  attempt  to  explain  their 
nona^iearance  at  the  hearing  by  stating 
they  did  not  think  the  claimant  would  claim 
compensation  unless  he  had  been  disabled 
by  an  injury  received  during  the  course  of 
his  employment  The  State  Industrial  Com- 
mission having  acquired  jurisdiction  by  a 
complaint  regularly  filed,  notice  duly  Issued 
thereon  and  served  on  the  parties  interest- 
ed, on  a  hearing  had  pursuant  to  such  notice, 
in  the  absence  of  fraud,  the  award  made,  If 
unappealed  from,  is  conclusive  as  against 
the  employer  and  Insurance  carrier. 

[3]  Not  having  made  timely  objection  to 
an  award  being  made  on  account  of  claimant 
failing  to  give  notice  to  the  «npIoyer,  tills 
defense  is  deemed  to  have  been  waived,  and 
cannot  be  urged  on  appeal  from  an  order  re- 
fusing to  vacate  the  award. 

[4]  Petitioners'  second  complaint  is: 

"Proposition  No.  2.  The  Industrial  Com- 
mission has  not  excused  the  respondent's  fail- 
ure to  give  the  employer  notice  of  injury  as 
required  by  law,  and  such  failure  is  therefore 
a  liar  to  recovery." 

When  the  State  Industrial  Commission 
made  Its  award  on  February  7,  1921,  the 
question  of  claimant's  failure  to  give  notice 
was  not  raised ;  therefore  it  was  unnecessary 
for  the  State  Industrial  Commission  to  make 
any  order  or  recitals  excusing  the  failure  to 
give  the  notice.. 

[5]  A  general  complaint  is  made  that  the 
evidence  does  not  support  the  award  or  the 
order  of  the  State  Industrial  Commission  re- 
fusing to  vacate  the  award.  We  have  ex- 
amined the  record,  and  find  there  Is  evidence 
which  reasonably  tends  to  support  the  order 
complained  of. 

Under  section  10,  art  2,  c.  14,  Session  Laws 
t»l».  the  decision  of  the  State  Industrial 
Commission  is  final  as  to  all  questions  of 
fact  Markham  et  aL  v.  State  Industrial 
Commission  et  al.  (OkL  Sup.,  No.  12376)  205 
Pac.  163,  opinion  handed  down  February  14, 
1922. 

The  order  of  the  State  Industrial  Commis- 
sion made  on  August  19,  1921,  is  affirmed. 
The  respondent  will  be  entitled  to  interest 
on  the  amount  specified  in  said  order  as  pro- 
vided by  law. 

HARRISON,  C.  J.,  and  KANE,  JOECNSON, 
and  KENNAMER,  JJ.,  concur. 
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(86  OU.  «f) 

la  r»  COLE'S  ESTAT& 

PENCE  V.  COLE. 

(No.  10052.) 

(Surreme  Court  of  Oklahoma.    Feb.  14,  1022.) 

(Syttaiua  hy  fhe  Court.) 

1.  Husband  and  wife  «=>29(9)— Just  and  rea> 
sonable  antenuptial  contraot  will  be  upheld. 

An  anteiiaptial  contract  entered  into  be- 
tween a  man  and  a  woman  in  contemplation  of 
their  marriage  that  is  just  and  reasonable  will 
be  upheld  by  the  courts. 

2.  Husband  and  wife  @=»3I(5)  —  Antenuptial 
contract  entered  in  another  state  held  valid 
after  removal  to  this  state  where  the  parties 
acted  under  such  apparent  intention. 

When  such  a  contract  is  entered  into  in 
another  state,  and  the  parties  within  a  few 
months  after  their  marriage  remove  to  Okla- 
homa, and  each  acquire  property  in  Oklahoma 
in  their  own  name,  and  handle  all  of  their  prop- 
erty and  financial  affairs  separate  and  apart 
from  that  of  the  other,  in  full  conformity  with 
the  terms  of  the  antenuptial  contract,  tliia 
constitutes  prima  facie  evidence  that  the  par- 
ties intended  such  contract  to  govern  their 
rights  concerning  their  property  in  Oldahoma, 
provided  such  contract  does  not  contain  limi- 
tations that  would  exclude  ancfa  intention. 

3.  Wills  «=9l  I,  108— Wife  may  dispose  of  sep- 
arate property  by  will  which  must  be  exe- 
cuted as  other  wills. 

A  married  woman  may  dispose  of  all  her 
separate  estate  by  will,  without  the  consent  of 
her  husband,  and  may  alter  or  revoke  the  will 
in  like  manner  as  if  she  were  single.  Her  will 
must  be  executed  and  proved  in  like  manner  as 
other  wills.  Section  8339,  Bevised  Laws  of 
Oklahoma  1910. 

4.  Wills  «=>tl— Wife  may,  under  antenuptial 
contract,  bequeath  away  from  her  husband 
more  than  two-thirds  of  her  separate  prop> 
erty. 

Under  section  8341,  Revised  Laws  of  Okla- 
homa 1910,  a  wife  may,  by  authority  of  an  ante- 
nuptial contract  in  writing,  bequeath  more 
than  two-thirds  of  her  property  away  from  her 
husband, 

5.  Homestead  $=9l36,  i4i(l)  —  Homestead 
right  of  surviving  spouse  is  iniflvldual,  and 
not  Interost  in  testator's  property,  and  can- 
not be  taken  away  by  will. 

The  right  of  the  surviving  spouse  to  con- 
tinue to  possess  and  occupy  the  homestead  is 
an  individual  right,  and  not  an  interest  in  the 
testator's  property.  This  right  is  not  subject 
to  testamentary  disposition,  and  does  not  pass 
under  the  decedent's  will.  Neither  is  the  eur- 
viving  spouse  deprived  of  this  right  by  virtue 
of  an  antenuptial  contract  which  provides 
that  the  property  of  each  shall  remain  their 
separate  and  individual  property,  and  that  the 
other  shall  not  have  any  interest  therein. 


6.  Homestead  «=9l43— Statite  givlna  spouse 
tlie  right  to  possess  and  hold  the  homestead 
held  to  give  surviving  spouse  a  homestead 
right 

The  provisions  of  said  section  6328,  Bevis- 
ed Laws  1910,  are  for  the  benefit  of  the  sur- 
viving spouse  and  minor  children,  if  any  there 
be.  Under  said  statute  the  right  to  continue 
to  possess  and  occupy  the  homestead  is  reserv- 
ed for  such  surviving  spouse  as  his  homestead. 

7.  Homestead  <S=»I36  —  Devisee's  right  to 
homestead  held  postponed  until  close  of  de- 
cedent's surviving  husband's  occupancy. 

Where  the  title  to  the  homestead  is  vested 
in  the  wife,  and  she,  under  the  rights  given  her 
by  an  antenuptial  contract,  devises  all  of  her 
real  estate,  including  the  homestead,  away  from 
her  husband,  the  right  of  the  devisee  to  pos- 
sess and  occupy  the  homestead  is  postponed 
under  said  section  6328,  supra,  until  the  rights 
of  the  surviving  spouse  to  continue  to  possess 
and  occupy  it  have  terminated. 

Appeal  from  Snperlor  Ck>nrt,  Tulsa  Coun- 
ty;  M.  A.  Breckinridge,  Judge. 

Proceeding  instituted  in  the  county  court 
of  Tulsa  county  in  the  administration  of  the 
estate  of  Mary  J.  Cole,  by  George  U.  Cole, 
her  surviving  busband,  against  L.  B.  Pence, 
executor  of  her  will,  to  have  set  off  to  him 
certain  property  belonging  to  his  wife  at 
the  time  of  her  death.  Judgment  in  favor 
of  L.  B.  Pence,  executor,  as  to  part  of  the 
property  and  in  favor  of  George  E.  Cole  as 
to  part  of  the  property.  Both  parties  ap- 
peal.   Affirmed. 

F.  D.  Prentice  and  Bailey  B.  Bell,  both 
of  Tulsa,  for  plaintiff  in  error. 

C.  B.  Thurlwell,  S.  A.  Boorstin,  and  Mc- 
Guire  &  DeVereux,  all  of  Tulsa,  tor  defend- 
ant in  error. 

MILLER,  J.  This  Is  a  proceeding  insti- 
tuted in  the  county  court,  sitting  as  a  court 
of  probate,  of  Tulsa  county  in  the  matter 
of  the  estate  of  Mary  J.  Cole,  deceased,  L>. 
B.  Pence,  administrator,  by  George  E.  Cole, 
who  was  the  husband  of  Mary  J.  Cole  at  the 
time  of  her  death,  to  have  set  off  to  him  cer- 
tain property  as  the  homestead  of  the  said 
Mary  J.  Cole  and  George  B.  Cole  whidi  they 
were  occupying  at  the  time  of  the  death  of 
the  said  Mary  J.  Cole.  The  said  George  £. 
Cole  also  filed  anotber  petition  in  the  same 
proceeding  asking  that  he  be  given  all  of 
fhe  property  of  the  said  Mary  J.  Cole,  for 
the  reason  that  it  was  community  property 
which  was  acquired  during  coverture,  and, 
this  petition  further  asked  that  be  be  given 
one-third  of  the  property  In  any  event,  for 
the  reason  that,  under  the  laws  of  Oklahoma, 
the  wife  could  not,  by  will,  devise,  or  other- 
wise, deprive  her  busband  of  more  than  two- 
thirds  of  her  property. 

The  proceedings  were  tried  in  the  county 
court,  and  Judgment  rendered  in  favor  of  L. 
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B.  Pence,  administrator,  and  against 'Oeorge 
B.  Ck>le  on  all  the  issaes  raised.  George  E. 
Oole  then  appealed  to  the  district  court  of 
Tulsa  county.  By  propra:  orders  of  the  dis- 
trict court  of  Tulsa  county,  this  case  was 
transferred  to  the  superior  court  of  Tulsa 
county.  A  trial  to  that  court  resulted  In  a 
Judgment  setting  aside  to  George  E.  Cole, 
for  hlB  use  daring  his  lifetime,  certain  prop- 
erty as  the  homestead  and  two-thirds  of  the 
personal  property,  and  findings  and  Judgment 
against  George  E.  Cole  on  all  other  Issues 
raised.  Motion  for  a  new  trial  was  filed  by 
each  of  the  parties.  Notices  of  appeal  were 
given  and  this  appeal  perfected  by  L.  B. 
Pence,  administrator,  as  plalntlfl  in  error. 
George  B.  Oole*  filed  a  cross-petition,  and 
appears  here  as  defendant  in  error,  and  the 
parties  will  be  so  designated.  A  brief  re- 
view of  the  facts  Is  as  follows: 

On  September  17,  1902,  in  Fulton  county, 
Ind.,  George  E.  Oole  was  united  in  marriage 
with  Mary  J.  Easb.  Prior  to  their  marriage, 
and  on  the  «fne  day,  they  entered  into  the 
following  antenuptial  agreement: 

"This  agreement,  made  and  entered  into  this 
17th  day  of  September,  1902,  between  George 
B.  Cole,  of  Folton  county,  Indiana,  and  Mary 
J.  Eash,  of  Fulton  county,  Indiana,  witness- 
eth: 

"That  the  said  parties  hereto  mntnally  prom- 
ise to  intermarry;  that  said  Cole  ia  a  widower 
having  grown  up  children  by  a  former  wife  and 
owns  property  accnmulated  by  the  joint  efforts 
of  himself  and  deceased  wife;  that  Mary  Eash 
is  a  single  woman  over  the  age  of  twenty-one 
years  and  has  property  in  her  own  right. 

"Now  for  arranging  all  rights  of  property 
said  parties  agree  as  follows:  That  all  the 
property  owned  by  said  Mary  J.  Eash  shall  re- 
main and  be  her  sole  and  separate  property, 
and  all  the  property  owned  by  said  George  B. 
Cole  shall  remain  and  be  his  sole  and  separate 
property  and  the  rents  and  profits  of  the  prop- 
erty of  both  shall  be  used  for  their  support 
during  the  continuance  of  said  marriage;  that 
at  the  death  of  said  George  B.  Cole  all  of  the 
property  owned  by  aaid  Mary  J.  Eash  shall  go 
to  and  be  hers  and  one-third  of  all  the  per- 
sonal property  that  they  may  have  accumulated 
by  their  joint  efforts  during  their  married  life, 
after  paying  taxes,  asseaamests  and  living  ex- 
■peoatB,  Bhall  be  and  remain  hers,  and  all  the 
property  owned  both  personal  and  real  by 
George  E.  Cole  and  two-thirds  of  the  personal 
property  accumulated  by  their  joint  efforts 
during  the  continuance  of  their  said  marriage 
and  all  other  property  owned  by  him  at  the  date 
of  his  death  shall  go  to  his  children  and  heirs 
free  from  any  claim  of  said  Mary  J.  Eash. 

"It  is  further  agreed,  that  if  said  Mary  3. 
Bash  does  not  remain  a  good,  true  and  faithful 
wife  nntil  the  death  of  said  Cole,  if  she  sepa- 
rates fr<Ma  him,  then  in  that  event  she  is  not 
to  have  any  property,  except  that  now  owned 
by  herself.  But  no  one  is  permitted  to  bring 
k  complaint  for  the  want  of  love,  fidelity  and 
care  to  said  Cole  bat  he  himself  unless  brought 
dnring  his  lifetime. 

"This  agreement  ia  made  in  cowdderation  ef 


the  said  proposed  marriage  and  is  ia  Uen  oC 
the  rights  of  said  Mary  J.  Eash  under  the  law 
as  widow,  and  of  the  rights  of  the  said  George 
E.  Cole  under  the  law  as  widower,  and  is 
signed  and  accepted  by  each  of  said  parties 
freely  and  without  restraint  after  having  fully 
informed  themselves  of  its  meaning  and  con- 
tents. 

"Witness  our  names  signed  by  us  this  17th 
day  of  September,  1902. 

"George  E.   Cole. 

"Mary  J.  Eash." 


This  contract  was  duly  acknowledged  and 
filed  for  record  In  the  ofiice  of  the  recorder 
of  Fulton  county,  Ind.  Shortly  after  said 
marriage,  and  in  1903,  the  said  George  E. 
Cole  and  Mary  J.  Cole,  his  wife,  removed 
to  Tulsa,  Okl.,  and  there  resided  from  that 
time  nntil  Just  prior  to  the  death  of  the  said 
Mary  J.  Cole,  whidi  occurred  In  October, 
1916.  A  few  months  prior  to  the  death  of 
Mary  J.  Cole  she  and  ber  husband  returned 
to  Fulton  county,  Ind.,  on  account  of  the  Ill- 
ness of  Mary  J.  Cole,  and  for  tbe  purposv 
of  receiving  treatment  from  a  certain  phy- 
sician residing  there. 

On  the  6th  day  of  October,  1916,  and  prior 
to  her  death,  Mary  J.  Cole  executed  her  last 
wlU  and  testament,  which  Is  as  follows: 

"I,  Mary  Jane  Cole,  being  of  lawful  age  and 
sound  in  mind  and  disposing  memory  do  make 
and  publish  this  my  last  will  and  testament: 

"Item  I.  It  ia  my  will  that  as  soon  as  prac- 
tical after  my  decease  all  my  just  debts  be 
paid  including  funeral  expenses  and  last  doc- 
tor bill. 

"Item  n.  I  give,  devise  and  bequeath  to  my 
beloved  husband,  George  Cole,  the  one-third  in 
value  of  aU  tbe  property  that  I  may  die  seized 
of,  both  personal  and  real  to  have  and  to 
hold  daring  his  natural  life  time  and  no  longer. 
At  the  death  of  my  said  husband  it  ia  my  will 
that  tbe  said  one-third  of  my  property  held  by 
my  said  husband  sball  go  to  my  brothers  and 
sisters  equally  amongst  them,  share  and  share 
alike. 

"Item  III.  Of  the  remaining  two-thirds  of  all 
my  property  both  personal  and  real  I  give,  de- 
vise and  bequeath  to  my  beloved  nephews  and 
nieces,  Clarence  X).  Eash,  Balph  D.  Bash, 
John  T.  Eash  (children  of  my  brother  Charles 
Eash),  Iieo  L.  Eash  (son  of  my  brother,  John 
Eash),  Bernice  Eash  and  Grace  Eash  (children 
of  my  brother,  Michael  Eash)  and  Cleo  Wilder- 
'muth  and  Buth  Bentchler  and  Herschel  Goes 
{(children  of  my  sister  Amelia  Goss)  the  sum 
|of  one  thousand  dollars  each  if  my  estate 
lamounts  to  twenty  thousand  dollars.  If  estate 
lis  less  than  $20,000.00  then  the  bequeste  shall 
be  proportionately  less. 

"Item  IV.  Whatever  remains  of  my  property 
after  compliance  with  tbe  above  bequests  I 
jgive,  devise  and  bequeath  to  ray  beloved  broth- 
ers, Charles  Bash,  Michael  Eash  and  John 
Eash,  and  my  beloved  sister  Amelia  Goss,  to 
be  divided  among  them  share  and  share  alike. 
,  "ItemV.  I  hereby  nominate  and  appoint  L. 
B.  Pence,  of  Tulsa,  Oklahoma,  executor  of  thia 
Imy  last  will  and  testament  and  direct  that  ha 
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■en  the  real  estate  in  the  city  of  Tulsa,  Okla- 
Ihoma,  for  the  best  price  obtainable  and  carry 
ont  the  provisions  of  this  will  as  speedily  as 
possible. 

"In  witness  whereof  I  have  hereunto  snb- 
Kribed  my  name  this  6th  day  of  October,  1916. 

"Mary  J.  Cole." 

This  will  was  witnessed  by  three  wit- 
neeses,  and  on  the  16th  day  of  November  suc- 
ceeding the  death  of  Mary  J.  Cole  the  will 
was  filed  for  probate  in  the  county  court  of 
Tulsa  county.  George  E.  Cole  filed  his  ob- 
jections, contest,  and  opposition  to  tlie  pro- 
bate of  said  will  on  the  ground  that  the  in- 
strument was  not  the  last  will  and  testament 
of  Mury  J.  Cole;  that  undue  influence  was 
used  in  procuring  the  same;  that  Mary  J.  Cole 
was  not  competent  to  execute  a  will  because 
she  was  under  the  influence  of  drugs  neces- 
sarily administered  to  relieve  her  pain  and 
suffering;  the  will  was  not  executed  and 
published  according  to  the  laws  of  Okla- 
homa ;  that  it  purported  to  deprive  her  hus- 
band of  more  than  two-thirds  of  her  prop- 
erty; that  the  propert.v  therein  bequeathed 
was  community  proiierty,  having  been  ac- 
cumulated by  their  Joint  efforts  during  cov- 
erture ;  and  that  the  property  was  the  liome- 
stead  of  the  contestant  and  the  deceased  at 
the  time  of  her  death.  Thereafter  a  trial 
was  had  in  the  probate  court,  and  the  fol- 
lowing order  made: 

"On  this  the  23d  day  of  February,  1917, 
there  came  on  for  bearing  the  petition  of  L.  B. 
Pence,  to  have  admitted  to  probate  the  paper 
filed  herein  on  the  16th  day  of  November,  1916, 
by  Charles  Eash,  of  Rochester,  Ind.,  which  pa- 
per writing  purported  to  be  the  last  will  and 
testament  of  Mary  J.  Cole,  deceased;  and  the 
olijections,  contest,  and  opposition  to  probate 
of  will  by  George  Cole,  the  husband  of  the  de- 
ceased, and  the  issues  on  the  contest  having 
been  made  up,  the  petitioner,  L,  B.  Pence,  ap- 
peared in  person  and  by  bis  attomesrs.  Prentice 
&  MaRon,  and  George  Cole,  contestant,  ap- 
peared by  C.  R.  Thurlwell  and  McGuire  &  Dev- 
ereuz,  bis  attorneys,  and  all  parties  announc- 
ed ready  for  hearing;  and  witnesses  being  duly 
sworn  and  examined  in  open  court,  and  the  dep- 
ositions of  the  subscribing  witnesses  to  the  will 
and  those  on  behalf  of  the  contestant,  George 
Cole,  having  been  read  and  examined  by  the 
court.  And  the  court  having  heard  and  con- 
sidered all  of  the  evidence  of  the  contestant 
in  opposition  to  probating  said  will,  and  having 
examined  the  notices  to  the  next  of  kin  and  the 
parties  interested,  and  being  fully  advised  in 
the  premises,  does  find  that  all  parties  interest- 
ed as  heirs  and  devisees  of  said  decedent  were 
duly  notified  according  to  law  of  the  hearing 
of  said  petition  to  probate  said  will,  and  does 
find  that  the  instrument  produced  herein  for 
probate  was  duly  executed  by  the  decedent, 
and  that  at  the  time  of  the  execution  thereof 
said  testator  wag  of  full  age,  of  sound  mind  and 
memory,  and  was  not  acting  under  duress,  men- 
ace, fraud,  or  undue  influence,  and  that  said 
will  was  executed  in  all  particulars  as  required 
by  law. 

"It  i»  therefore  ordered,  adjudged,  and  de- 


creed by  the  court  that  said  instmment  be  ad- 
mitted to  probate  as  and  for  the  last  will  an4 
testament  of  said  deceased,  and  that  the  sam* 
be  and  hereby  is  established  as  a  valid  will  of 
Mary  J.  Cole,  deceased,  passing  both  real  and 
personal  estate,  and  that  L.  B.  Pence,  named 
as  executor  under  said  will  and  who  was  here- 
tofore appointed  by  this  court  as  such  executor 
in  order  to  properly  care  for  the  property  of 
decedent,  ia  hereby  approved  and  confirmed, 
,and  that  the  bond  heretofore  furnished  by  said 
executor  is  hereby  approved.  That  the  costs 
in  connection  with  the  contest  and  opposition 
to  the  probate  of  said  will  by  George  Cole  in 

the  sum  of  $ is  hereby  taxed  to  George 

Cole.  To  all  of  which  the  contestant,  George 
Cole,  duly  excepts. 

"H.  L.  Standeven,  County  Judge." 

This  order  of  the  court  was  not  appealed 
from.  It  is  suggested  by  plaintiff  In  error 
this  order  and  Judgment  Is  res  Judicata  aa 
to  all  of  the  issues  raised  by  the  objections 
interposed  against  admitting  the  will  to  pro- 
bate. Section  6210  of  the  Revised  Laws  oC 
Oklahoma  of  1910  provides  f os  the  proceed- 
lugs  on  contest  of  a  will,  and  that  it  may  be 
contested  on  the  following  grounds: 

"First.  The  competency  of  the  decedent  to 
make  a  last  will  and  testament; 

"Second.  The  freedom  of  the  decedent  at  the 
time  of  the  execution  of  the  will  from  durees, 
menace,  fraud,  or  undue  influence; 

"Third.  The  due  execution  and  attestation  of 
the  will  by  the  decedent  or  subscribing  wit- 
nesses;   or, 

"Fourth.  Any  other  questions  substantially 
affecting  the  validity  of  the  will  must  be  tried 
and  determined  by  the  court," 

Section  6219,  Revised  Laws  of  Oklahoma 
1910,  specifies  the  causes  upon  which  a  will 
may  be  contested  after  it  has  been  probated. 

Section  6225,  Revised  Laws  of  Oklahoma 
1910,  then  provides: 

"If  no  person,  within  one  year  after  the  pro- 
bate of  a  will,  contests  the  same  or  the  validity 
thereof,  the  probate  of  the  will  is  conclusive, 
saving  to  infants  and  persons  of  unsound  mind 
a  like  period  of  one  year  after  their  respec- 
tive   disabilities    are    removed." 

If  a  person  would  .be  precluded  under  sec- 
tion 6225,  supra,  after  the  expiration  of  one 
year  if  he  did  not  contest,  does  it  follow 
that,  if  he  contests,  and  the  Judgment  goes 
against  bim,  he  is  thereby  precluded  from 
raising  any  of  the  questions  that  he  could 
have  or  did  raise  in  the  contest  ?  Section  6501, 
Revised  Xiows  of  Oklahoma  1910,  provides 
for  taking  appeals  to  the  district  court  from 
the  Judgueut  of  the  probate  court  admitting 
or  refusing  to  admit  a  wiU  to  probate.  De- 
fendant in  error  did  not  avail  himself  of  this 
remedy,  but  ignored  It. 

See  Ward  v.   Board   of  County  Commis- 
sioners, 12  Okl.  267,  70  Pac.  378;   Proctor  t.- 
Dicklow,  57  Kan.  119,  46  Pac.  86. 
.    In  a  well-reasoned  opinion  by  Mr.  JusticA 
Davis  In  the  case  of  Gataes  t.  New  Orleans, 
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13  U.  S.  (6  Wall.)  042,  18  L.  Ed.  050,  the 
court  says: 

"The  attempt  to  impeach  the  validity  of  this 
wiU  shows  the  importance   attached  to  it  by    „j,i(,h   thev  Uved 
the  defense  in  determining  the  issue  we  are  i  '   "»bu, 

now  considering.  But  the  will  cannot  be  at- 
tacked here.  When  a  will  is  duly  probated 
by  a  state  court  of  competent  jurisdiction,  that 
probate  is  conclusive  of  the  validity  and  con- 
tents of  the  will  in  this  court." 

We, are  only  referring  to  tMs  question  be- 
cause It  la  BUggeated,  and  not  assnmlng  to 
decide  It,  as  It  la  Intimated  that  the  contest 
was  dismissed  by  George  B.  C!ole.  The  or- 
der of  the  court  clearly  shows  that  the  con- 
test was  fully  presented  by  Cole  and  consid- 
ered by  the  court.  We  are  not  deciding  that 
there  would  be  any  difference  between  dis- 
missing the  contest  and  having  judgment  ren- 
dered admitting  the  will  to  probate,  or  the 
court  admitting  the  will  to  probate  over  the 
persistent  objection  of  the  contestant.  The 
real  reason  we  are  not  deciding  the  question 
of  res  judicata  is  that  it  has  not  been  stren- 
uously urged  or  briefed,  and,  In  our  view  of 
this  case.  It  can  be  disposed  of  without  de- 
ciding that  question. 

The  record  discloses  that  George  E.  Cole 
died  subsequent  to  the  Institution  of  these 
proceedings,  and  that  this  proceeding  has 
been  revived  and  is  now  being  prosecuted  In 
the  name  of  Albert  C!oIe,  administrator  of 
the  estate  of  George  E.  C!ole.  Each  of  the 
parties  have  made  numerous  assignments  of 
error  on  which  they  rely,  but  they  are  dis- 
cussed in  their  briefs  under  the  general  prop- 
osition of  whether  or  not  the  judgment  of  the 
trial  court  is  correct  The  real  points  that 
they  have  raised,  ~  as  we  gather  from  the 
briefs,  are :  First  Was  there  an  antenuptial 
agreement  which  affected  the  property  In 
controversy?  Second.  Was  the  clause  In  the 
will  giving  to  George  B.  Cole  a  one-third  In- 
terest during  his  lifetime  void,  because  made 
in  violation  of  repressed  statutes?  Third. 
Was  George  E.  Cole  entitled  to  the  home- 
stead notwithstanding  the  antenuptial  con- 
tract?  ' 

The  undisputed  evidence  is  that  Ma'ry  J. 
Cole  just  prior  to  or  at  about  the  time  of 
her  marriage  to  George  E.  Cole  received  ap- 
proximately $985  from  her  father's  estate; 
this  sum  being  paid  to  her  in  money  by  her 
brother,  who  was  the  administrator  of  that 
estate.  She  had  never  been  married,  and 
was  about  18  years  younger  than  her  hus- 
band. George  E.  Cole  had  several  childrea 
by  a  former  marriage,  and  had  some  proper- 
ty. Mo  children  were  bom  to  Mary  J.  Cole 
and  George  E.  Cole.  When  these  parties  re- 
moved to  Tulsa,  Okl.,  George  E.  Cole  pur- 
diased  the  property  in  controversy  in  this 
action  for  $600,  and  paid  for  it  with  the  mon- 


ey of  Mary  3.  Cole,  and  the  deed  was  taken 
in  her  name,  and  It  always  remained  her 
property.  There  was  a  small  house  on  the 
property  at  the  time  it  was  purchased,  in 
Afterwards  three  other 
houses  were  built  on  this  property,  and  the 
small  house  was  enlarged  and  repaired. 

It  was  shown  by  the  plaintiff  in  error  that 
George  E.  Cole  had  property  of  the  value  of 
more  than  $20,000,  with  a  rental  income  of 
$300  per  month.  Defendant  In  error  com- 
plains that  this  was  not  sufficiently  proven. 
There  was  evidence  Introduced  tending  to  es- 
tablish  this  as  a  fact,  and  he  did  not  attempt 
to  disprove  it,  or  even  take  the  witness 
stand.  However,  the  value  of  his  property 
was  Immaterial  In  determining  his  rights  in 
this  case.  He  did  have  some  property  and 
money,  for  it  is  shown  that  he  loaned  his 
wife  money  at  different  times,  and  he  admit- 
ted to  some  of  the  witnesses,  who  testified 
for  the  plaintiff  in  error,  that  his  wife  had 
paid  him  back  all  she  owed  him.  It  was 
further  shown  that  she  at  one  time  had  to 
borrow  money  from  some  person  other  than 
her  husband  to  pay  the  taxes  on  her  prop- 
erty; that  she  kept  boarders  and  roomers, 
did  washings,  baked  bread  and  pastries,  and 
sold  than,  and  did  various  other  kinds  of 
work.  From  these  sources,  the  rents  receiv- 
ed from  her  proi)erty,  and  the  increase  In 
value  of  her  Tulsa  real  estate,  her  estate  was 
probably  worth  $15,000.  The  defendant  in 
error  introduced  testimony  of  certain  wit- 
nesses to  the  effect  that  he  had  loaned  his 
wife  money  at  different  times,  or  had  fur- 
nished her  money.  The  man  from  whom  the 
property  In  controversy  was  purchased  testl- 
fled  that  he  sold  the  property  to  George  E. 
Cole,  and  that  George  E.  Cole  paid  him  for 
it  but  that  the  deed  was  made  to  Mary  J. 
Cole.  It  is  clear  he  merely  negotiated  the 
deal  for  his  wife,  and  used  her  money  to  pay 
for  the  property. 

The  antenuptial  contract  not  being  denied, 
the  court  erroneously  cast  the  burden  of 
proof  upon  the  plaintiff  in  error.  Notwith- 
standlhg  this  error  on  the  part  of  the  court, 
the  plaintiff  In  error,  as  we  think,  establish- 
ed by  a  preponderance  of  the  evidence  all 
of  his  contentions,  and  the  court  found  in 
favor  of  plaintiff  in  error  on  all  questions 
of  fact.  The  right  of  George  E.  Cole  to  use 
or  Inherit  the  homestead' under  the  facts  es- 
tablished became  a  question  of  law. 

The  evidence  conclusively  discloses  care- 
ful and  scrupulous  business  dealings  between 
Cole  and  his  wife.  They  kept  their  money 
and  property  separate  and  apart  from  that 
of  the  other;  it  was  not  intermingled  in  any 
way.  One  witness  testified  to  a  deallnpr  be- 
tween the  two  on  their  different  properties, 
whereby  he  was  paying  them  some  money 
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for  rents  be  had  collected.  He  did  not  bave 
the  exact  cbangci,  and  paid  more  money  to 
Mary  J.  Cole  than  was  due  her.  $4.15  of  the 
amount  paid  her  belonged  to  George  E.  Cole. 
She  immediately,  and  in  the  presence  of  this 
witness,  went  to  a  drawer  and  tooit  there- 
from  $4.15  and  paid  it  to  George  B.  Cole. 
The  evidence  fully  sustains  the  findings  of 
the  court  that  this  was  not  community  prop 
erty  and  not  accumulated  by  their  joint  In- 
dustry, but  waa  the  s^arate  property  of 
Mary  J.  Cole. 
[1  ]  The  antoiuptlal  agreement  provides: 

"That  an  the  property  owned  by  said  Mary 
J.  Eaah  shall  remain  and  be  ber  sole  and  sep- 
arate property.  •  •  •  That  at  the  death  of 
said  George  E.  Cole  all  the  property  owned  by 
said  Mary  J.  £ash  shall  go  to  and  be  hers." 

This  defined  what  property  was  contem- 
plated by  the  parties  that  should  belong  to 
Mary  J.  Cole  {n6e  Eash),  to  wit,  all  the  prop- 
erty owned  by  her.  The  agreement  further 
states: 

"This  agreement  is  made  in  consideration  of 
the  said  proposed  marriage  and  is  in  lien  of 
*  *  *  the  rights  of  the  said  George  B.  Cole 
under  the  law  as  widower." 

The  dealings  of  the  parties  show  that  they 
Intended  this  contract  to  apply  to  their  prop- 
erty In  Oklahoma  as  they  each  kept  their 
property  separate  and  apart  from  the  prop- 
erty of  the  other.  It  was  not  mixed  In  any 
way,  and  during  all  their  married  life  they 
lived  up  to  the  terms  of  and  made  all  their 
dealings  conform  to  the  antenuptial  contract. 
Their  every  act  shows  they  intended  this 
contract  to  govern  the  distribution  of  their 
property  notwithstanding  they  had  removed 
from  Indiana  to  Oklahoma.  The  dccLsions 
cited  by  defendant  in  error  do  not  conflict 
with  this  theory. 

In  Stilley  v.  Folger,  14  Ohio,  610,  we 
quote  from  page  649: 

"Why,  then,  should  not  this  agreement  be 
enforced?  Antenuptial  contracts  have  long 
been  regarded  as  within  the  policy  of  the  law, 
both  at  Westminster  and  in  the  United  States. 
They  are  in  favor  of  marriage  and  tend  to  pro- 
mote domestic  happiness,  by  removing  one  of 
the  frequent  causes  of  family  disputes— con- 
tentions about  property,  and  especially  allow- 
ances to  the  wife.  Indeed  we  think  it  may 
be  considered  aa  well  settled,  at  this  day,  that 
almost  any  bona  fide  and  reasonable  agreement, 
made  before  marriage,  to  secure  the  wife  in 
the  enjoyment  either  of  her  own  separate  prop- 
erty, or  a  portion  of  that  of  her  husband, 
wbe'ber  daring  the  coverture  or  after  his  death, 
will  be  carried  into  execution  in  a  court  of 
chancery.  Though,  for  many  purposes,  by  the 
marriage,  the  legal  existence  of  the  wife  ia 
merged  in  that  of  her  husband,  the  law  rec- 
ognizes her  legal  and  separate  identity  and 
her  separate  rights;  and  she  may  preserve 
the  one  and  enforce  the  other,  in  contracts  of 
this  character." 


In  Broadstone  t.  Baldwin,  6  OUo  N.  P. 
.39,  the  court  upheld  the  antenuptial  contract 
and  held  it  was  a  bar  to  the  widow's  year's 
fdlowance: 

"It  is  claimed  that  an  antenuptial  contract 
will  not  bar  a  widow  of  a  year's  allowance, 
no  matter  what  its  terms  and  provisions  may 
be.  This  may  be  conceded  where  there  are 
minor  children  under  the  age  of  fifteen  years, 
at  the  time  of  the  death  of  the  husband. 

"It  is  further  claimed  that  an  antenuptial 
contract  which  gives  nothing  to  a  widow  in  lien 
of  a  year's  allowance  will  not  bar  it  even 
though  such  a  contract  based  upon  a  good  pe- 
cuniary consideration  might  do  so.  The  mar- 
riage was  a  sufficient  consideration  to  support 
the  contract.  Schouler  on  'Husband  and  Wife,' 
St  348,  349;  1  Bishop  on  'Married  Women,' 
H  775,  805,  806;  Tiernan  v.  Binns,  92  Pa. 
St  252;  Barrante  v.  Gott,  «  Barb.  492;  H«^ 
fer  V.  Hafer,  33  Kansas,  449;  Charles  t. 
Charles,  8  Grattan  (Va.)  486;  Gelzer  t.  Oel- 
zer,  1  Bartley's  Bq.  (S.  O.)  879;  Nail  y.  Maar- 
er,  2S  Md.  632. 

"Even  as  against  creditors  in  the  absence  of 
fraud.  Otis  v.  Spencer,  102  HI.  622;  Frank's 
Appeal,  69  Pa.  St.  190;  Prewit  v.  Wilson,  lOJ 
U.  S.  22;  Hollingsworth  et  ti.  t.  Thompson,  7 
Peters,  348. 

"The  mutual  stipulations  of  the  parties  not  to 
make  any  claim  in  the  property  or  estate  of 
the  other,  are  alone  sufficient  Peck  v.  Peek. 
12  R.  I.  485;  Nail  v.  Maurer,  25  Md.  532; 
Barrante  v.  Gott  6  Barb.  492;  Cauley  v.  Law- 
son,  6  Jones  Bq.  (N.  C.)  132;  Andrews  v.  An- 
drews, 8  Conn.  79;  Sutherland  T.  Sutherland, 
6  Bush  (Ky.)  691;  Barth  v.  Unes,  118  HI. 
a74;  Phelps  v.  Phelps,  72  lU.  645;  McGee  v. 
MeOee,  91  III.  649.  See,  also,  Marphy  v.  Mnr- 
I*y,  12  Ohio  St.  407. 

"Whether  an  antenuptial  contract  which  has 
been  performed  will  bar  the  year's  allowance 
to  the  widow  where  she  agrees  not  to  daim 
such  allowance,  has  not  been  passed  upon  by 
Uw  Supreme  Court  of  \hi8  state." 

In  this  case  the  court  held  the  antenuptial 
contract  binding,  and  that  it  did  bar  the 
year's  allowance.  The  last  part  of  the  sylla- 
bns  reads  as  follows: 

"After  the  death  of  the  hnsband  the  widow 
daimed  the  year's  allowance,  and  the  same  was 
set  off  to  her  in  money. 

"There  were  no  children  of  the  marriage,  and 
neither  of  the  parties  had  minor  children  living 
at  the  time  of  the  death  of  the  husband. 

"In  an  action  against  the  administratix  of 
the  estate  of  the  husband  to  recover  said  al- 
lowance. Held: 

"Said  contract  is  founded  on  a  good  and  snffi- 
citnt  consideration,  opposed  to  no  rule  of  pnb- 
lie  policy,  and  is  a  bar  to  the  year's  allowance." 

Hafer  ▼.  Hafer,  86  Kan.  624,  13  Pac.  821, 
paragraph  2  of  the  syllabus,  reads : 

"Where  an  antenuptial  contract  is  just  and 
reasonable  in  its  provisions,  and  was  fairly 
made  by  parties  competent  to  contract.  It 
should  be  upheld  and  enforced  as  to  all  the 
property  of  the  parties  contracting,  including 
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the  homestead,  when  the  same  becomM  subject 
to  partition." 

This  case  was  before  the  Sapreme  CTonrt 
of  Kansas,  and  the  parties'  rights  under  the 
antenuptial  contract  were  more  clearly  de- 
fined In  Hafer  v.  Hafer,  33  Kan.  449,  6  Pac. 
R37,  where  the  conrt  announced  the  law  as 
follows: 

"The  statutes  of  Kansas  recognize  the  right 
of  parties  contemplating  marriage  to  make  set- 
tlements  and  contracts  relating  to  and  baaed 
upon  the  consideration  of  marriage,  and  an  an- 
tenuptial contract  providing  a  different  rule 
than  the  one  prescribed  by  law  for  settling 
their  property  rights,  entered  into  by  persons 
competent  to  contract,  and  wliich,  considering 
the  circumstances  of  the  parties  at  the  time  of 
making  the  same,  is  reasonable  and  just  in  its 
provisions,  should  be  upheld  and  enforced. 

"H.,  a  widower  who  was  fifty-six  years  of 
age,  had  a  family  of  seven  children,  all  of  whom 
had  reached  majority  except  the  youngest  one, 
and  who,  with  the  united  labor  of  his  deceased 
wife  and  children,  bad  accumulated  a  property 
of  the  value  of  $14,000  and  upwards,  in  good 
faith  entered  into  an  antenuptial  contract  with 
B.,  a  maiden  lady  of  twenty-six  years  of  age, 
who  was  possessed  of  two  cows  and  $40,  where- 
by they  agreed  that  each  should  separately  en- 
joy and  hare  the  nntrammeled  control  of  his 
and  her  own  property,  as  well  as  the  Increase 
and  profits  thereof,  and  that  if  she  should  sur- 
vive him  she  would  receive  from  his  estate  a 
child's  part;  'that  is,  his  estate  shall  be  divided 
into  an  equal  number  of  parts,  equal  to  the 
number  of  children  of  said  H.,  plus  one,  and  the 
said  B.  shall  receive  one  of  said  parts  and  no 
more.'  On  the  same  day  they  were  married, 
and  in  less  than  three  years  afterward,  H. 
died,  leaving  property  of  the  aggregate  value  of 
$19,000.  The  widow  claimed  an  allowance  of 
one-half  under  the  law  of  descents  and  dis- 
tributions, alleging  that  the  contract  was  void 
because  it  was  inequitable  and  uncertain. 
Held,  that  the  provisions  therein  made  for  the 
widow  were  just  and  reasonable,  and  that  the 
contract  cannot  be  held  invalid  on  the  ground 
of  uncertainty  in  stating  the  share  of  his  es- 
tate to  which  she  was  entitled. 

"Marriage  is  a  good  and  sufficient  consider- 
ation to  sustain  an  antenuptial  contract. 

"Where  the  homestead  of  an  intestate  is  still 
occupied  by  his  widow  and  minor  child,  it  is 
not  subject  to  partition  until  the  widow  again 
marries  or  the  child  reaches  majority,  notwith- 
standing the  antenuptial  contract  of  the  widow 
and  her  deceased  husband,  and  notwithstand- 
ing the  minor  may,  by  her  next  friend,  ask  for 
its  partition." 

[2]  In  upholding  an  antenuptial  contract, 
the  Supreme  Court  of  Kansas,  In  Barlow  t. 
Barlow,  47  Kan.  676,  28  Pac.  607,  lay  down 
01*  following  rule: 

"Where  a  hnshand  and  wife  reside  in  anoth- 
er state,  and  she  has  a  considerable  amount  of 
property,  and  he  has  none,  and  he  is  nearly 
Uind,  and  they  agree  to  come  to  Kansas  and 
procure  land,  which  shall  belong  to  her,  and 
they  come  and  settle  upon  a  quarter  section  of 
government  land,  intending  to  procure  the  title 
under  the  United  States  homestead  laws,  and 
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the  entry  thereof  is  made  !n  his  name,  but  she 
furnishes  all  the  money  to  pay  the  costs  and 
expenses  thereof,  and  to  make  all  the  improve- 
ments thereon,  and  valuable  improvements  are 
made  thereon,  and,  when  final  proof  is  made,  it 
is  made  in  liis  name,  but  still  it  is  the  Intention 
and  agreement  of  the  parties  that  the  property 
shall  be  hers,  and  he  agrees  to  convey  the 
title  to  her  as  soon  as  the  patent  shall  be  is- 
sued, she  agreeing  to  furnish  him  a  home  there- 
on as  long  as  he  shall  live,  and  they  continue 
to  reside  upon  the  property,  and  she  continues 
to  make  improvements  thereon,  and  in  a  little 
more  than  one  month  after  the  final  proof  is 
made  the  husband  dies  intestate,  and  without 
executing  to  bis  wife  any  deed  for  the  land,  held 
that,  under  the  facts  of  the  case,  the  wife  is 
entitled  to  the  property." 

In  Charles  v.  Charles,  8  Grat.  (Va.)  486,  66 
Am.  Dec.  155,  the  syllabus  Is  as  follows: 

"The  rights  of  a  husband  to  the  property  of 
his  intended  wife  may  be  intercepted  by  his 
agreement  to  that  effect.  And  where  by  ex- 
press contract  before  and  in  contemplation  of 
marriage,  for  which  the  marriage  is  a  sufficient 
consideration,  he  agrees  to  surrender  his  right 
to  the  enjoyment  of  the  property  during  the 
coverture,  and  his  right  to  take  as  survivor, 
there  remains  nothing  to  which  his  marital 
rights  can  attach  during  the  coverture,  or  aft- 
er the  death  of  the  wife.  In  such  case  the  wife 
is  to  all  intents  to  be  regard^  as  a  feme  sole 
in  respect  to  suCh  property;  and  there  is  no 
necessity  that  the  marriage  contract  or  settle- 
ment should  limit  the  property  .to  her  next  of 
kin  upon  her  failure  to  appoint,  but  it  will  pass 
as  if  the  wife  died  sole  and  intestate. 

"If  the  husband  has  relinquished  his  marital 
rights  to  his  wife's  property,  he  is  not  entitled 
to  administration  upon  her  estate." 

See,  also,  Heald's  Appeal,  22  N.  H.  265; 
Young  V.  Hicks,  02  N.  Y.  236. 

Counsel  for  defendant  in  error  say  that  in 
drawing  said  contract  it  was  expected  George 
£}.  Cole  would  die  first,  being  the  older  of  the 
two,  and  the  contract  does  not  provide  how 
her  property  should  go  in  event  she  died  first 
Such  a  contentloii  comes  clearly  within  the 
statements  made  by  Wood,  C.  J.,  in  Stilley 
y.  Polger,  supra: 

"What  person  so  exposed  to  imposition  as 
a  woman,  contracting  personally  with  her  in- 
tended husband,  just  on  the  eve  of  marriage,  at 
a  time  when  all  prudential  considerations  are 
likely  to  be  merged  hi  a  confiding  attachment, 
or  suppressed  from  an  honorable  instinct  and 
sentiment  of  delicacy."  Sure,  "it  would  be  a 
reproach  to  the  law,  if  the  very  virtues  and 
graces  of  woman  were  thus  allowed  to  become 
the  successful  means  of  overreaching  and  de- 
frauding them  in  bargains." 

The  contract  is  binding  on  the  parties.  It 
specifically  covers  all  property  that  either 
might  die  seized  of,  and  provides  that  it 
shall  govern  the  rights  of  the  i>arties  either 
as  widow  or  widower.  They  have  observed 
all  of  its  provisions  in  acquiring  their  prop- 
erty In   Oklahoma,  and  it  clearly  appears 
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they  have  Intended  It  should  apply  to  their 
property  wherever  sitnated. 

"One  of  the  cardinal  rules  applicable  in  tb« 
construction  of  antenuptial  contracts  is  to  dis- 
regard ttie  form  of  the  contract,  if  the  intention 
of  the  parties  in  mailing  the  agreement  can 
be  ascertained,  and  give  force  and  effect  to  the 
intent  of  the  parties."  Hoefer,  Ez'x,  v.  Pro- 
basco,  Adm'r,  80  Okl.  261,  196  Pac.  138. 

It  is  next  contended  by  defendant  in  «rror 
that  Mary  J.  Cole  could  not  deprive  her  hus- 
band of  more  than  two-thirds  of  her  prt^ 
erty. 

[3]  The  sections  of  the  Bevised  IJawB  of 
Oklahoma  1910  that  govern  this  question  are 
as  follows: 

Section  8338:  "EWery  person  over  the  age  of 
eighteen  years,  of  sound  mind,  may  by  last  will, 
dispose  of  all  his  estate,  real  and  personal, 
and  such  estate  not  disposed  of  by  will  is  suc- 
ceeded to  as  provided  in  this  chapter,  being 
chargeable  in  both  cases  with  the  payment  of 
all  the  decedent's  debts,  as  provided  in  civil 
procedure." 

Section  8339:  "A  married  woman  may  dispose 
of  all  her  separate  estate  by  will,  without  the 
consent  of  her  husb&nd,  and  may  alter  or  re- 
voke the  will  in  like  manner  as  if  she  were 
single.  Her  will  must  be  executed  and  proved 
in  like  manner  as  other  wills." 

Section  8341:  "^very  estate  and  interest  in 
real  or  personal  property  to  which  heirs,  hus- 
band, widow,  or  next  of  kin  might  succeed,  may 
be  disposed  of  by  will:  Provided,  that  no  mar- 
riage contract  in  writing  has  been  entered  into 
between  the  parties;  no  man  while  married 
shall  bequeath  more  than  two-thirds  of  hia 
property  away  from  his  wife,  nor  shall  any  wo- 
man while  married  bequeath  more  than  two- 
thirds  of  her  property  away  from  her  hus- 
band.     

[4,5]  The  proviso  in  section  8341,  supra, 
in  effect  says  this: 

"No  woman  while  married  shall  bequeath  more 
than  two-thirds  of  her  property  away  from 
her  husband  if  no  marriage  contract  in  writing 
has  been  entered  into  between  the  parties." 

We  have  seen  that  there  was  a  marriage 
contract  entered  into  between  the  parties, 
and  therefore  the  provisions  of  the  will  were 
not  in  violation  of  the  proviso  in  the  stat- 
utes. 

It  seems  to  us  that  the  first  and  second 
questions  have  been  conclusively  {ftiswered. 
The  antenuptial  agreement  does  affect  the 
property  in  controversy,  and  the  rights  of 
George  B.  Cole  are  governed  by  the  contract 
and  the  will,  and  not  by  the  statute. 

Defendant  in  error  contends  that  section 
6S28,  Revised  Laws  1910,  governs  in  this 
case,  and  under  that  law  the  will  is  absolute- 
ly void.  The  part  of  said  section  defendant 
contends  is  applicable  in  this  case  reads: 

"Upon  the  death  of  either  husband  or  wife, 
the  survivor  may  continue  to  possess  and  oc- 
cupy the  whole  homestead,  which  shall  not  in 
any  event  be  subject  to  administration  proceed- 


ings, until  it  is  otherwise  disposed  of  according 
to  law;  and  upon  the  death  of  both  husband 
and  wife  the  children  may  continae  to  possess 
and  occupy  the  whole  homestead  until  the 
yoimgest  child  becomes  of  age.    •    •    •" 

One  tract  of  the  land  belonging  to  the  tes- 
tatrix was  occupied  by  the  testatrix  and  her 
husband  as  their  home,  and  was  thereby  im- 
pressed with  the  homestead,  and  inalienable 
except  by  a  writing  subscribed  by  both,  hus- 
band and  wife.  Hawkins  v.  Corbit  (Okl.) 
201  Pa&  649. 

Under  section  8341,  supra,  a  woman  while 
married  is  prohibited  from  bequeathing  more 
than  two-thirds  of  her  property  away  from 
her  husband,  provided  no  marriage  contract 
in  writing  has  been  entered  into  between  the 
parties. 

The  antenuptial  marriage  contract  is  the 
writing  subscribed  by  both  husband  and  wife 
which  permitted  the  testatrix  to  bequeath 
more  than  two-thirds  of  her  property  away 
from  her  husband,  and  constitutes  the  ex- 
ception or  proviso  specified  in  said  section 
8341,  supra.  Because  of  the  antenuptial  con- 
tract between  George  E.  Cole  and  Mary  J. 
Eash  she  could  bequeath  all  of  her  proper- 
ty away  from  her  husband. 

The  right  of  the  surviving  spouse  to  con- 
tinue to  possess  and  occtipy  the  homestead 
is  an  individual  right,  and  not  an  interest  in 
the  testator's  property.  This  right  is  not 
subject  to  testamentary  disposition,  and  does 
not  pass  under  the  decedent's  will.  Neither 
is  the  surviving  spouse  deprived  of  this  right 
by  virtue  of  an  antenuptial  contract  which 
provides  that  the  property  of  each  shall  re- 
main their  separate  and  Individual  property 
and  that  the  other  shall  not  have  any  inter- 
est therein. 

[6,  7]  Section  6328,  supra,  does  not  attempt 
to  place  a  limitation  on  the  right  of  either 
the  husband  or  wife  to  bequeath  any  or  aU 
of  their  property.  Its  office  is  to  protect 
the  surviving  spouse  in  the  possession  and 
occupancy  of  the  homestead.  That  section 
does  not  affect  the  validity  of  the  will.  With 
the  bequests  specified  in  the  will  as  they  are, 
if  it  had  provided,  in  event  the  husband  sur- 
vived the  testatrix,  that  the  husband,  George 
E.  Cole,  should  have  the  right  to  continue 
to  possess  and  occupy  that  part  of  the  prop- 
erty Impressed  with  the  homestead  character 
so  long  as  be  used  it  as  such,  the  full  pur- 
pose and  intent  of  that  part  relied  apon  In 
said  section  6328,  supra,  would  have  been  set 
out  In  the  will. 

Whether  or  not  George  E.  Cole  should  con- 
tinue to  occupy  the  property  as  his  home 
after  the  death  of  his  wife  depended  upon 
at  least  two  contingencies  existing  at  the 
time  the  will  was  executed:  First,  It  was 
contingent  upon  whether  or  not  George  E. 
Cole  survived  his  wife.  Second,  it  was  con- 
tingent upon  whether  or  not  George  E.  Cole 
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desired  to  continue  to  occupy  the  premises 
as  a  home. 

The  fact  that  the  provisions  of  said  section 
6328,  supra,  were  not  incorporated  in  the  will 
did  not  invalidate  the  vrlU.  Tliat  beim^  a 
section  of  the  statutes,  and  instruments  of 
writing  are  presumed  to  be  drawn  in  view 
of  the  provisions  of  the  statutes,  it  was  not 
necessary  to  set  out  the  provision  in  the  will, 
especially  In  view  of  the  contingencies  that 
might  intervene.  The  will  should  be  con- 
strued In  the  light  of  that  provision  of  the 
statute. 

In  BacuB  V.  Bum9  et  al.,  48  Okl.  285,  140 
Pac.  1115,  this  court  said: 

"(b)  That  under  the  Constitution  the  home- 
stead is  reserved  to  the  family,  and,  upon  the 
death  of  said  testator,  his  surviving  wife,  un- 
der section  6328,  Rev.  Laws  1910,  had  the  right 
to  continue  to  use  and  oocupy  the  homestead 
during  her  lifetime;  this  right  was  hers  in- 
dividually, and  not  an  interest  in  testator's 
property,  and  therefore  not  subject  to  testa- 
mentary disposition,  and  did  not  pass  under 
said  will,  and  her  right  to  use  and  occupy  the 
same  is  not  inconsistent  with  the  terms  and 
provisions  of  said  will;  and  that  said  homestead 
cannot  be  sold,  over  ber  objections,  under  the 
terms  of  said  will,  except  subject  to  her  right 
to  use  and  occupy  the  same  during  her  life* 
time." 

In  Watson  ▼.  Watson,  106  Kan.  683,  189 
Pac.  949,  the  court  said: 

"The  restrictions  of  the  Constitution  and 
statutes  toucbing  the  alienation  of  a  homestead 
are  for  the  protection  of  the  family,  and  can- 
not be  varied  or  avoided  by  an  antenuptial  con- 
tract providing  that  in  case  the  wife  survives 
the  husband  she  is  to  have  no  part  in  bis  estate. 
Hence  so  long  as  such  surviving  widow  remains 
unmarried  she  may  occupy  the  homestead  re- 
gardless of  such  contract." 

Neither  the  antenuptial  contract  nor  the 
will  deprived  the  surviving  spouse  of  the 
right  to  continue  to  possess  and  occupy  the 
homestead  as  his  home.  The  effect  of  said 
section  6328,  supra,  is,  not  that  If  makes  the 
will  void,  but  it  postpones  to  a  subsequent 
time  the  right  of  the  devisee  under  the  will 
to  possess  and  occupy  the  homestead.  The 
right  accruing  to  the  surviving  spouse  is  not 
a  life  estate  or  any  Interest  in  the  property. 
It  is  merely  the  right  to  continue  to  possess 
and  occupy  the  premises  as  his  home  and  it 
may  be  terminated  by  any  one  of  many  dif- 
ferent ways.  There  being  no  minor  childr^i, 
either  the  death  of  the  husband  or  his  aban- 
donment of  the  homestead  would  terminate 
his  rights.  The  superior  court  of  Tulsa  coun- 
ty correctly  held  that  the  husband  had  a 
right  to  continue  to  possess  and  occupy  the 
homestead  as  bis  home. 

The  record  shows  that  George  13.  Cole  has 
died  since  this  case  was  tried,  and  the  ques- 
tion of  his  right  to  occupy  the  homestead  In 
event  he  should  remarry  is  not  before  us. 


and  we  are  not  expressing  any  opinion  on 
that  question. 

The  other  questions  discussed  or  referred 
to  by  plaintiff  in  error  and  defendant  in  er- 
ror are  Immaterial  in  view  of  the  conclur 
sions  we  have  reached.  The  authorities  cit- 
ed seem  to  have  been  based  upon  two  or  three 
different  theories  of  this  case.  The  statutes 
and  authorities  cited  on  the  question  of  what 
constitutes  a  family  or  who  is  the  bead  of 
a  family,  and  that  the  homestead  is  not  lia- 
ble for  the  payment  of  debts,  have  no  appli- 
cation in  this  case,  and  it  is  not  necessary 
to  review  them. 

The  judgment  of  the  trial  court  is  afBrmed. 

PITCHFORD,  V.  a  J.,  and  JOHNSON, 
McNeill,  ELTING,  KENNAMER,  and 
NICHOLSON,  JJ.,  concur. 


(85  Okl.  113) 

TULSA  ENTERTAINIMENT  CO.  V.  GREEN- 
LEES.     (No.  10362.) 

(Supreme  Court  of  Oklahoma.    Feb.  28,  1922.) 

(Byttabu*  iy  the  Court.) 

L  Pleading  <S==>34( I)— Defendants  eannot  pick 
out  a  sentence  in  plaintiff's  petition  to  limit 
their  liability,  but  petition  will  be  construed 
as  a  whole. 

The  defendants  in  an  action  will  not  be 
permitted  to  pick  out  a  sentence  or  a  part  of  a 
sentence  in  the  plaintiff's  petition  and.  thereby 
limit  their  liability  by  a  construction  of  the 
part  so  selected  by  them,  but  the  court  will 
construe  the  petition  as  a  whole.  If  one  para- 
graph deals  with  a  specific  subject  or  ques- 
tion, such  paragraph  will  be  construed  as  a 
whole. 

2.  Theaters  and  shows  €=»6— Owner  of  base* 
ball  park  to  which  public  Is  admitted  for  fees 
Is  liable  for  Injuries  from  negligent  mainte- 
nance. 

The  owner  of  a  baseball  park  to  which  the 
public  is  admitted,  upon  payment  of  an  ad- 
mission fee,  for  the  purpose  of  witnessing 
baseball  games  or  other  athletic  contests  owes 
a  duty  to  the  public  to  use  a  high  degree  of 
care  to  keep  each  part  of  such  park  in  a  safe 
condition  for  the  use  to  which  the  several  parts 
are  put,  and,  if  on  account  of  such  owner's  fail- 
ure so  to  do  any  of  the  patrons  of  such  park 
are  injured,  the  owner  is  liable  in  damages 
for  such  injury. 

3.  Landlord  and  tenant  €=»  1 67  (2)— Owner  of 
baseball  park  permitting  others  to  use  It 
liable  for  personal  injuries  resulting  from 
defective  condition  of  seats. 

Where  the  owner  of  such  baseball  park  ei- 
ther leases,  lets,  or  permits  some  other  person 
to  use  said  park  for  the  same  purposes  for 
which  it  was  used  by  such  owner,  and  at  the 
time  of  letting  or  permitting  the  other  person 
to  so  use  such  park  the  seats  are  in  a  defec- 
tive condition,  and  this  is  known  to  the  owner. 
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and  on  account  of  tbls  defective  condition  of 
the  seats  they  collapse  and  some  of  the  people 
occupTing  the  seats  are  thereby  injured,  such 
owner  is  liable  in  damages  to  the  person  or 
persons  so  injured.  Under  this  state  of  facts, 
the  fact  that  the  owner  of  such  parlc  donates 
the  use  of  the  same  or  lets  it  without  any 
monetary  compensation  paid  to  such  owner  by 
the  person  so  using  it  does  not  thereby  make 
the  patrons  of  such  park  licensees  on  the 
premises  and  change  the  liability  of  the  owner. 

4.  Instructions  held  not  to  show  error. 

The  instructions  given  by  the  court  exam- 
ined, and  held,  that  no  error  was  committed 
in  giving  the  instructions  complained  of. 

5.  Refusal  of  requested  Instniotlons  held  not 
error. 

The  instructions  requested  by  plaintiff  in 
error  and  refused  by  the  court  examined,  and 
held,  that  no  error  was  committed  in  refusing 
to  give  tb«  requested  inatmctiona. 

6.  Appeal  and  error  «=9lOOI(l)— Verdiot  rea- 
sonably supported  by  evMence  not  disturbed. 

The  evidence  examined,  and  held,  that  it 
reasonably  tends  to  support  the  verdict  of  the 
Jury;  therefore  the  verdict  will  not  be  dis- 
turbed on  appeaL  Itlidland  Valley  Hailroad  Co. 
V.  Lawhorn  (Okl.  Sup.)  188  Pae.  686. 

Ai^eal  from  District  Court,  Tulsa  Coun- 
ty;  N.  B.  McN^l,  Judge. 

Action  by  Charles  A.  Greenlees  against  tbe 
Tulsa  Entertainment  Company  and  others. 
Verdict  and  Judgment  for  the  plaintiff,  and 
the  Tulsa  Entertainment  Company  appeals. 
Affirmed. 

Chas.  E.  Bush,  A.  F.  Moss,  and  h,  Q.  Owen, 
all  of  Tulsa,  for  plaintiff  in  error. 

Horace  Speed  and  Mason  &  Honnold,  all 
of  Tulsa,  for  defendant  In  error. 

MILI/ER,  J.  This  action  was  commenced 
In  the  district  court  of  Tulsa  county  by 
Charles  A.  Qreenlees,  as  plaintiff,  against  the 
Tulsa  Entertainment  Company,  a  corpora- 
tion, Arthur  B.  Reece,  and  certain  others,  as 
defendants. 

On  the  trial  of  the  case  a  demurrer  to  the 
evidence  was  sustained  as  to  certain  of  the 
defendants.  The  case  was  submitted  to  the 
Jury  as  to  the  remaining  defendants,  which 
returned  a  verdict  In  favor  of  the  plaintiff 
and  against  the  Tulsa  Entertainment  Com- 
pany, a  corporation,  and  Arthur  B.  Reece, 
for  the  sum  of  $5,000  damages.  Thereafter 
these  defendants  filed  their  motion  for  a  new 
trial  and  moved  for  Judgment  In  their  favor 
and  against  the  plaintiff  non  obstante  vere- 
dicto. These  motions  were  overruled  by  the 
court,  and  Judgment  rendered  in  accord  with 
the  verdict  The  defendant  Tulsa  Entertain- 
ment Company  perfected  this  appeal  and  ap- 
pears here  as  plaintiff  In  error. 

The  facts,  briefly  stated,  are  as  follows: 
During  the  fall  of  1913  two  baseball  teams, 
one  known  as  the  Chicago  White  Soss,  the 


other  as  the  New  York  Giants,  made  a  toui 
of  the  world,  playing  exhibition  basebaD 
games.  Arthur  B.  Reece  and  his  associates 
negotiated  with  the  managers  of  these  teams 
to  have  an  exhibition  game  played  at  Tulsn. 
They  were  not  the  owners  of  any  baseball 
park  whare  such  game  could  be  conveniently 
played  or  where  comfortable  accommodations 
could  be  furnished  the  public  to  witness  the 
game.  They  went  to  Morris  McGrath,  one 
of  the  defendants,  who  was  president  of  the 
Tulsa  Entertainment  Company,  the  owner  of 
the  grounds  and  ball  park  referred  to  in 
this  action.  At  the  time  complained  of  the 
legal  titie  to  the  grounds  stood  in  the  name 
of  Charles  A.  EUlff,  who  held  It  as  trustee 
for  the  Tulsa  Entertainment  Company.  He 
thereafter  conveyed  the  legal  title  to  the 
Tulsa  Entertainment  Company.  Mr.  Morris 
McGrath  consented.that  Reece  and  his  asso- 
ciates might  have  the  use  of  the  grounds,  and 
they  completed  their  arrangements  to  have 
the  exhibition  baseball  game  played  at  Tulsa. 

Some  of  the  olflcers  and  parties  interested 
In  the  Tulsa  Street  Railway  Company  wero 
officers  of  and  Interested  in  the  Tulsa  Enter- 
tainment Company.  Morris  McGrath,  the 
president  of  the  Tulsa  Entertainment  Com- 
pany, was  also  connected  with  the  Tulsa 
Street  Railway  Company.  The  baseball 
grounds  were  on  one  of  the  car  lines  of  the 
Tulsa  Street  Railway  Company.  During  their 
negotiations  Mr.  McGrath  had  asked  for  10 
per  cent,  of  the  gate  receipts  for  the  use  of 
the  grounds,  but  Mr.  Reece  had  urged  the 
proposition  that  the  Tulsa  Street  Railway 
Company  would  greaUy  benefit  by  the  fart's 
collected  from  the  large  number  of  people 
who  would  attend  the  game,  and  Mr.  McGrath 
had  finally  consented  that  Reece  and  his  as- 
sociates should  have  the  use  of  the  grounds 
without  payment  of  any  sum  of  money  or 
division  of  the  gate  receipts. 

Mr.  Reece  called  the  attention  of  Mr.  Mc- 
Grath to  the  defective  condition  of  the  seabi 
in  the  grand  stand  end  bleachers,  but  Mr. 
McGrath  replied  that  the  Tulsa  Street  Rail- 
way Company  would  not  spend  any  money  on 
repairs,  but  that  the  repairs  would  have  to 
be  made  by  Mr.  Reece.  Some  time  before  the 
game  was  played,  Mr.  Reece  bought  out  his 
associates  In  the  enterprise,  and  they  were 
not  thereafter  interestpd  in  It. 

On  the  28th  day  of  October,  1913,  the  base- 
bail  game  was  played  on  the  grounds  owne<l 
by  the  Tulsa  Entertainment  Company.  Its 
gates  were  thrown  open  to  admit  any  ami 
aU  of  the  public  who  purchased  admission 
tickets.  There  were  certain  individuals  in 
charge  to  direct  the  holders  of  tickets  to  the 
part  of  the  grand  stand  and  bleachers  that 
such  holder  or  holders  should  occupy  during 
the  time  the  game  was  being  played.  Tlie 
plaintiff,  Charles  A.  Greenlees,  was  directed 
to  occupy  a  seat  in  that  part  of  the  arena 
known  as  the  bleachers.    While  he  so-occu^ 
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pied  a  seat  In  the  bleaChera,  the  partlcalar 
section  where  he  was  seated  broke,  gave 
away,  and  he  was  precipitated  to  the  ground 
a  distance  of  some  15  feet  or  more,  and 
thereby  broke  both  of  his  ankles  and  was 
otherwise  bruised,  shocked,  and  injured. 

The  plaintiff  in  error  sets  out  14  assign- 
ments of  error,  and  in  its  brief  discusses  the 
various  assignments  of  error  tinder  three 
heads.  We  will  consider  them  in  the  ord(« 
presented  in  the  brief  of  plain tlfF  In  error: 

"FirRt  The  petition  alleges  that  the  bleach- 
ers on  which  the  plaintiff  sat  were  overcrowd- 
ed and  were  crowded  bpjond  safety  and  to  the 
extent  that  they  were  dangerous.  This  allega- 
tion of  the  petition  was  specifically  admitted 
in  the  answer  of  the  defendant.  Thereby  the 
overcrowding  of  the  bleachers  became  a  fact 
in  the  action." 

[1]  In  presenting  this  proposition  the 
Tulsa  Entertainment  Company  picked  out 
a  part  of  a  paragraph  in  the  petition  of  the 
plaintiff  below  and  admitted  this  particular 
part  to  be  true.  Having  admitted  this  fact, 
the  plaintiff  In  error  contends  that  it  .was 
not  responsible  for  the  overcrowding  of  the 
bleachers,  and  it  is  therefore  relieved  of  lia- 
bility. A  petition,  like  any  other  written 
Instrument,  must  be  constmed  as  a  whole. 
A  person  could  take  almost  any  instrument 
and  pick  out  a  sentence  or  part  of  a  sentence 
which,  disconnected  from  all  other  referoice 
to  the  Instrument,  would  be  antagonistic  to 
the  Intent  and  purpose  of  the  instrument  con- 
strued as  a  whole. 

[2]  The  plaintiff  in  error  has  culled  a  part 
of  a  sentence  out  of  the  fourth  paragraph  of 
the  petition,  which  paragraph  reads  as  fol- 
lows: 

"Fourth.  That  the  said  baseball  ground  was 
at  the  time  aforesaid  and  for  a  nnmber  of  years 
prior  thereto  had  been  to  the  knowledge  of  the 
defendants  a  place  of  public  entertainment  re- 
sorted to  by  a  large  number  of  people  for  the 
purpose  of  witnessing  athletic  entertainments 
and  other  sports  and  amusements;  that  the 
stands  and  bleachers  thereof  had  been  to  the 
knowledge  of  said  defendants  unsafe  and  inse- 
cure for  a  long  time  prior  to  the  said  28th  day 
of  October,  1913,  and  had  been  and  were  to 
their  knowledge  inadequately,  negligently,  and 
carelessly  constructed  and  maintained;  that  they 
were  made  and  constructed  of  timbers  of  a 
size  too  small  and  of  a  kind  of  wood  too  weak 
and  too  much  subject  to  decay  for  the  purpose 
for  which  it  was  used;  that  the  said  stands 
and  bleachers  upon  the  occasion  aforesaid,  and 
particularly  the  bleachers  in  which  the  plain- 
tiff sat,  were  crowded  beyond  their  seating 
capacity  and  beyond  the  point  of  safety  and  to 
such  an  extent  as  to  render  it  unsafe  for  the 
persons  occupying  the  same,  all  to  the  knowl- 
edge of  the  defendants;  that  the  aforesaid  in- 
juries of  the  plaintiff  were  occasioned  solely 
and  wholly  by  the  negligence  and  want  of  care 
of  the  defendants;  and  that  thereby  the  plain- 
tiff was  injured  and  damaged  to  the  extent  and 
in  the  sum  of  $30,000  in  addition  to  the  ex- 
penses of  medical  treatment  which  be  has  been 
pot  to  and  in  the  future  will  be  put." 


In  this  paragraph  the  plaintiff  alleged  the 
defective  condition  of  the  grand  stand  and 
bleachers;  that  the  same  were  negligently 
and  carelessly  constructed;  the  size  of  the 
timbers  were  too  small;  the  timbers  too  weak 
and  badly  decayed;  and  the  bleachers  were 
crowded  beyond  their  seating  capacity  and 
beyond  the  point  of  safety.  The  reason  they 
were  crowded  beyond  their  seating  capacity 
and  point  of  safety  was  because  of  the  de- 
fective condition  of  the  bleachers.  If  the 
bleachers  had  been  substantially  built  with 
timbers  of  sufficient  size  and  strength,  and 
all  defective  timbers  removed  and  replaced 
with  perfectly  good  timbers  of  suffleient  size 
and  strength,  then  the  bleachers  would  not 
have  been  crowded  beyond  the  point  of  safe- 
ty. The  evidence  Is  undisputed  that  many 
of  the  posts  and  8Uiq;>orts  in  the  bleachers 
were  badly  decayed;  that  the  Tulsa  Enter- 
tainment Company  was  notified  of  this  fact, 
but  refused  to  make  any  repairs  because  it 
was  not  receiving  any  monetary  compensa- 
tion for  the  use  of  the  ball  park  on  this  oc- 
casion; that  Reece  purchased  lumber  and 
had  some  repairs  made;  that  in  making  the 
repairs  Reece  used  lumber  of  smaller  dimen- 
sions than  should  have  been  used  and  smaller 
than  was  originally  used  in  constructing  the 
bleachers. 

The  evidence  fully  sustained  the  allega- 
tions in  the  fourth  paragraph  of  the  petition 
of  plaintiff,  and  the  paragraph  must  be  coni- 
strued  as  a  whole,  and,  when  ao  construed. 
It  clearly  appears  the  first  proposition  of 
Idaintiff  in  error  is  not  well  founded. 

"Second.  Reece,  or  Reece  and  his  associates, 
were  licensees  of  the  Tulsa  Entertainment 
Company,  and  the  only  duty  which '  the  Tulsa 
Entertainment  Company  was  under  to  Reece, 
or  Reece  and  his  associates,  and  those  whom 
Reece,  or  Beece  and  his  associates,  invited 
there,  was  not  to  injure  them  by  wanton  neg- 
ligence." 

[3]  It  does  not  api)ear  that  the  Tulsa  En- 
tertainment Company  received  any  compen- 
sation in  money  for  the  use  of  the  ball  park, 
grand  stand,  and  bleachers  on  this  imrticular 
occasion,  but  its  obligation  to  the  public  is 
not  measured  by,  or  dependent  upon,  the 
monetary  consideration  it  may  receive  or  ex- 
pect to  receive  as  compensation  for  its  use. 
The  Tulsa  Entertainment  Company  had  laid 
out  the  ball  park  and  grounds  to  Induce  and 
facilitate  athletic  contests,  such  as  playius 
the  great  American  game  of  basuball.  The 
grand  stand  and  bleachers  had  been  erected 
by  the  Tulsa  Entertainment  Company  for  the 
convenience  and  accommodation  of  persons 
who  wished  to  view  these  athletic  sports  and 
games  of  baseball.  By  reason  of  the  baseball 
games  being  played  on  these  grounds  from 
time  to  time  and  the  seats  prepared  for  the 
accommodation  of  persons  desiring  to  wit- 
ness the  game,  the  public  was  invited  to  at- 
tend and  occupy  seats  in  the  grand  stand 
or  bleachers  upon  payment  of  the  admission 
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price  tberefor.  Having  tor  a  long  period  of 
time  Invited  the  public  to  come  to  tbls  amuse- 
ment park  and  witness  ball  games  or  other 
athletic  contests,  this  Invitation  to  the  pul)- 
lic  continued  until  withdrawn  by  the  plain- 
tiff In  error  in  such  a  way  that  the  general 
public  knew  It  had  been  withdrawn.  When 
It  consented  to  or  permitted  Its  gates  to  be 
opened  to  receive,  upon  payment  of  the  ad- 
mission fee,  all  persons  h'ho  wished  to  at- 
tend and  witness  a  game  of  baseball  about 
to  be  played,  this  constituted  an  invitation 
to  attend.  It  was  not  incumbent  upon  the 
defendant  in  error  or  the  general  public  to 
Inquire  whether  or  not  they  were  paying 
their  admission  price  to  the  Tulsa  Entertain- 
ment Company  or  a  lessee  or  licensee  of  the 
Tulsa  Entertainment  Company.  The  plain- 
tiff in  erjror  was  extending  the  Invitation  to 
the  public  to  attend,  and  Its  duty  to  the  pub- 
lic remained  the  same  whether  It  received 
the  admission  fees  or  donated  the  same  to 
some  one  else.  Having  Invited  the  public  to 
attend,  it  was  incumbent  upon  It  to  either 
put  the  bleachers  In  a  safe  condition,  or  see 
that  they  were  put  in  a  safe  condition  before 
the  public  vcas  permitted  to  occupy  them. 
As  those  who  attended  were  there  on  the 
invitation  of  the  Tulsa  Entertainment  Com- 
pany, and  not  merely  on  the  Invitation  of 
Keece  and  his  associates,  the  limitation  of 
liability  contended  for  by  plaintiff  in  error 
cannot  be  applied  in  this  case. 

"Third.  Under  this  beading,  we  shall  attempt 
to  point  out  to  the  court  the  error  of  the  court 
in  giving  certain  instructions,  and  in  failing  to 
give  certain  Instructions  requested  by  this  de- 
fendant, and  the  court's  misconception  of  the 
theory  upon  which  plaintiff's  cause  of  action 
was  based,  as  is  exhibited  by  the  plaintaft''s 
petition," 

We  have  carefully  examined  and  consid- 
ered the  Instructions  given  by  the  court  that 
are  complained  of  and  the  requested  instruc- 
tions which  the  court  refused  to  give  and 
which  are  complained  of  by  plaintiff  in  error. 

[4-8]  The  evidence  dearly  shows  a  wanton 
disregard  on  the  part  of  the  plaintiff  in  erntr 
for  the  protection  of  the  public  who  might 
attend  to  witness  the  baseball  game  played 
on  the  occasion  of  the  Injury  to  the  defend- 
ant in  error.  It,  in  effect,  said  to  Reece  and 
his  associates,  'Voo  may  have  the  vtae  of  the 
grounds,  but  the  Tulsa  Entertainment  Com- 
pany will  not  spend  one  penny  for  the  pro- 
tection or  safety  of  the  public  who  attend. 
If  the  grand  stand  or  bleachers  need  any 
repairs,  you  make  such  repairs  as  you  care 
to.  The  Tulsa  Entertainment  Company  is 
not  concerned  about  the  safety  of  the  public. 
It  was  the  unsafe  condition  of  the  bleachers 
that  caused  the  injury,  and,  in  view  of  the 
liability  resting  upon  the  plaintiff  in  error 
as  already  set  forth  herein,  we  do  >not  find 
there  was  any  error  committed  in  giving 
the  instructions  complained  of  or  the  refusal 


to  give  the  instructions  asked  for  by  plaintiS 
in  error  and  which  were  refused  by  the  court. 
The  evidence  reasonably  tends  to  support 
the  verdict  of  the  Jury,  and  we  do  not  think 
it  would  serve  any  good  purpose  to  elaborate 
in  this  opinion  on  each  of  the  numerous  in- 
structions complained  of. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

HARRISON,  C.  J,  and  KANE,  JOHNSON, 
and  KENNAMER,  JJ..  concur. 


(8S  OU.  lU) 

OLIPHINT  V.  WESTERN  INDEMNITY  CO.. 
a  Corporation,  «t  al.     (No.  10398.) 

(Supreme  Court  of  Oklahoma.    Jan.  31,  1922. 
Rehearing  Denied  Feb.  28,  1922.) 

fBvtlabus  hv  the  Court.) 

1.  Mortgages  €=>7a— Where  father  was  ap- 
pointed guardian  of  minor  daughter,  a  Ada- 
clary  relationship  existed  until  daughter  be- 
came of  age. 

Where  a  father  baa  been  duly  appointed 
guardian  of  his  minor  daughter  and  acted  as 
such  for  several  years,  and  thereafter  removed 
as  such  guardian,  but  the  daughter  manifests 
a  love  and  affection  for  her  father  and  continues 
to  live  as  a  member  of  his  family  until  seven 
days  after  she  reaches  her  majority,  there  is  a 
fiduciary  relationship  existing  between  the  fa- 
ther and  the  daughter. 

2.  Mortgages  <s=s79— Deed  by  ward  Just  after 
reaching  majority  to  cover  father's  defalcation 
as  her  guardian  held  void. 

Where  the  father  as  such  guardian  has 
misappropriated  the  funds  belonging  to  his 
daughter,  and  seven  days  after  she  becomes  of 
age,  while  she  is  still  a  member  of  his  house- 
hold and  under  his  influence,  she  executes  a 
deed  intended  to  be  a  mortgage  to  secure  the 
payment  of  the  pre-existing  debt  of  her  father 
incurred  by  such  defalcation,  and  the  grantee 
in  such  deed  is  the  surety  on  her  father's  guard- 
ianship bond  and  has  full  knowledge  of  all  the 
facts,  held,  that  the  deed  was  given  by  the 
daughter  for  the  benefit  of  the  father,  and, 
there  being  no  consideration  tberefor,  the  fidu- 
ciary relationship  existing  between  the  father 
and  daughter  will  avoid  the  instrument. 

3.  Mortgages  ig=379— Ward's  deed  made  Just 
after  reaching  majority  to  cover  her  father's 
defalcation  as  her  guardian  held  secured  by 
fraud  and  undue  Influence. 

Where  a  guardian,  following  the  misap- 
propriation of  funds  belonging  to  his  minor 
daughter,  has  been  ai'rested  on  charges  of  em- 
bezzlement, and  while  such  charges  are  still 
pending  and  his  daughter  is  still  a  minor  he 
agrees  with  the  surety  company  on  his  bond 
that  his  daughter  whose  funds  have  been  mis- 
appropriated will  as  soon  as  she  becomes  of 
age  execute  a  mortgage  on  her  property  to 
secure  to  the  surety  company  the  repayment  of 
the  money  it  has  expended  on  account  of  his  de- 
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falcation,  and  three  or  fonr  months  after  such 
agreement  ao  made  b7  the  father  and  seven 
days  after  the  danghter  becomes  of  age  she, 
with  knowledge  that  there  has  been  criminal 
prosecution  pending  against  her  father,  and 
while  laboring  under  a  mental  fear  that  her  fa- 
ther will  be  sent  to  the  penitentiary,  executes 
a  deed  intended  to  be  a  mortgage  to  secure  the 
payment  of  said  indebtedness  owing  by  her  fa- 
ther to  such  surety  company,  and  without  any 
other  consideration,  such  deed  is  procured  by 
dnress,  menace,  fraud,  and  undue  influence. 
The  surety  company  cannot  talse  advantage  of 
the  fact  tiiat  the  criminal  prosecution  against 
the  father  was  dismissed  two  days  before  the 
daughter  became  of  age,  when  it  failed  to  fully 
rereal  and  explain  such  fact  to  the  daughter 
before  she  executed  the  deed. 

4.  Deed  held  void. 

The  record  examined,  and  held,  that  the 
deed  executed  by  the  plaintiff  in  error  was  in- 
tended as  a  mortgage  to  secure  the  payment  of 
the  pre-existing  debt  of  her  father,  and  its  ex- 
ecution was  procured  by  the  surety  company  by 
duress,  menace,  fraud,  and  undue  influence,  and 
that  it  is  therefore  void  and  should  be  canceled. 

Appeal  from  District  Ckturt,  McClaln  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  by  LucUe  M.  Olipblnt  against  tbe 
Western  Indemnity  Company  and  others,  to 
cancel  a  certain  quitclaim  deed.  Judgment 
in  favor  of  defendant  Western  Indemnity 
Company  decreeing  the  deed  to  be  a  mort- 
gage to  secure  the  payment  of  a  specified 
sum  and  creating  a  valid  and  subsisting  lien 
on  the  land  therein  described,  and  plaintiff 
appeals.  Reversed  and  remanded,  with  in- 
structions. 

W.  R.  Wallace,  of  Pauls  Valley,  for  plain- 
tiff in  error. 

J.  T.  Blanton,  of  Pauls  Valley,  and  Wil- 
liams &  Luttrell,  of  Norman,  for  defendants 
In  error. 

BflLIiER,  J.  This  action  was  commenced 
in  the  district  court  of  McClain  county  by 
Iiudle  M.  Olipblnt,  as  plaintiff,  against  the 
Western  Indemnity  Company,  a  corporation, 

5.  R.  OUphint,  Sallle  M.  Uullett,  Mrs.  S.  M. 
Hullett,  and  Davidson-Case  Lumber  Com- 
pany, a  corporation,  as  defendants,  to  cancel 
a  certain  deed  and  recover  110  acres  of  land 
situated  in  McClain  connty,  the  same  being 
a  part  of  the  allotment  of  Luclle  M.  OUphint, 
who  was  a  member  by  blood  of  the  Chicka- 
saw Tribe  of  Indians  and  enrolled  opposite 
roll  No.  1278.  A  Jury  was  waived,  and  the 
case  was  tried  to  the  court.  At  tbe  conclu- 
sion of  tbe  trial  tbe  court  made  special  find- 
ings of  fact  and  conclusions  of  law  and  de- 
creed the  deed  to  be  a  mortgage  to  secure 
the  payment  of  $8,228.08,  with  interest  at 
8  per  cent  from  January  21,  1916.  The 
plaintiff;  Luclle  M.  Olipblnt,  perfected  this 
appeal  and  appears  here  as  plaintiff  in  error. 
The  defendant  the  Western  Indemnity  Com- 


pany, a  corporation,  is  one  of  the  defendants 
In  error  and  lias  filed  a  brief.  The  other  de- 
fendants in  error  have  not  filed  a  brief  or 
made  any  appearance.  The  plaintiff  sets 
out  nine  specifications  of  error  in  her  peti- 
tion in  error ;  then  discusses  them  under  two 
assignments  of  error,  as  follows: 

"I.  The  court  erred  in  overruling  the  motion 
of  the  plaintitF  for  new  trial  and  in  its  con- 
clusions of  law  and  in  its  findings  of  fact  and  in 
the  judgment  rendered  by  the  court  because 
the  same  are  contrary  to  the  law  and  are  not 
supported  by  the  evidence  and  are  against  the 
weight  of  the  evidence. 

II.  The  finding  of  the  court  and  tbe  judgment 
rendered  by  the  court  against  tbe  plaintiff  in 
error  are  contrary  to  the  law  and  against  tbe 
weight  of  the  evidence  and  the  court  erred  in 
not  finding  in  favor  of  the  plaintiff  in  error  and 
in  not  rendering  judgment  in  favor  of  the 
plaintiff  in  error  and  against  the  defendant  in 
error." 

These  are  the  facts  as  disclosed  by  the 
record:  Luclle  M.  OUphint  is  a  ClUckasaw 
Indian  by  blood,  and  received  as  a  part  of 
her  aUotment  the  tract  of  land  In  controver- 
sy in  this  action;  consisting  of  110  acres, 
situated  in  McClaln  county.  Her  father,  S. 
R.  OUphint,  was  appointed  her  guardian  by 
the  county  court  of  Garvin  county.  While 
acting  as  such  guardian,  he  n^ade  a  sale 
of  this  tract  of  land  through  proceedings 
instituted  for  that  purpose  in  the  county 
court  of  Garvin  county.  The  land  was  sold 
to  E.  O.  Higbtower,  who  immediately  mort- 
gaged it  'to  the  AUiance  Trust  Company, 
and  paid  over  to  S.  R.  Olipblnt  as  guardian 
the  amount  of  money  be  received  from  the 
loan  and  then  reconveyed  the  land  to  him. 
S.  R.  OUphint  had  also  been  appointed  guard- 
dlan  of  certain  other  of  his  minor  children, 
and  the  same  proceedings  were  conducted 
in  regard  to  their  lands.  He  then  took  the 
several  sums  of  money  thus  obtained  from 
tbe  sale  of  the  lands  belonging  to  his  minor 
children  and  removed  with  his  family  to  Del 
Norte,  Colo.  Without  any  authority  from 
the  county  court  of  Garvin  county,  he  in- 
vested this  money  in  real  estate  and  other 
property.  These  Investments  did  not  prove 
successful,  and  all  the  money  was  eventually 
lost 

S.  R.  OUphint  was  removed  as  guardian 
and  N.  D.  Duffield  was  appointed  in  his 
place.  Dafileld  brought  an  action  to  recover 
on  the  former  guardian's  bond  against  tbe 
Western  Indemnity  Company,  as  bondsman. 
Thereupon,  and  in  1913,  the  Western  Indem- 
nity Company  caused  charges  of  embezzle- 
ment to  be  filed  against  S.  R.  OUphint  and 
he  was  arrested. 

While  this  action  and  the  criminal  prose- 
cutions were  landing,  negotiations  were  had 
between  the  attorneys  for  the  Western  In- 
demnity Company  and  attorneys  for  N.  D. 
Duffleld,  as  guardian,  for  a   settlement  of 
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tbe  case  pending  agnlnst  the  surety  company, 
as  bondsman.  In  September,  1915,  the  at- 
torneys for  the  defendant  In  error  Western 
Indemnity  Company  went  to  the  home  of 
S.  R.  OUphlnt  In  Norman,  and  there.  In  the 
presence  of  Ludle  M.  OUphlnt,  S.  R.  01  i- 
phint,  his  wife,  and  some  other  members  of 
his  family,  this  proposition  of  settlement  was 
considered  and  agreed  upon :  That  the  West- 
em  Indemnity  Company  should  purchase 
the  several  tracts  of  land  formerly  belonging 
to  the  OUphlnt  minors.  Including  tbe  110 
acres  of  land  formerly  belonging  to  LucUe 
M.  OUphint  It  could  be  purchased  from 
the  AlUance  Trust  Company,  mortgagee, 
whidi  had  foreclosed  the  mortgage  on  tho 
land  and  purchased  It  under  the  execution 
sale.  T^e  Western  Indemnity  Company 
would  reconvey  these  lands  to  the  respective 
former  owners  after  Lucile  M.  OUphlnt  be- 
came of  age,  which  would  be  January  19, 
1916.  Her  father,  S.  R.  OUphlnt,  agreed 
that  Lucile  should  thereupon  deed  her  land 
back  to  the  Western  Indemnity  Company  or 
give  a  mortgage  on  the  land  to  secure  the 
payment  of  the  amount  of  money  expended 
by  the  Western  Indemnity'  Company  In  mak- 
ing good  his  default  as  guardian.  By  this 
arrangement  the  lands  of  three  of  the  young- 
er minor  children  of  S.  R.  OUphlnt  were 
to  be  reconyeyed  to  them  free  and  unincum- 
bered. Tbe  land  of  Lucile  and  an  older 
sister  was  to  stand  good  for  the  default  of 
their  father  as  guardian.  At  the  time  of 
this  meeting  Lucile  nnderstood  there  were 
criminal  charges  pending  against  her  father, 
and  that  he  was  In  danger  of  being  sent 
to  the  penitentiary  If  these  charges  were 
prosecuted.  The  Western  Indemnity  Com- 
pany refused  to  consummate  this  settlement 
until  Lucile  became  of  age  so  that  she  could 
comply  with  ber  part  as  agreed  upon  by  her 
father  and  to  which  she  probably  consented, 
but  she  was  not  bound  by  any  such  agree- 
ment, for  she  was  not  of  age  in  September, 
1916. 

On  January  27,  1916,  the  attorneys  for 
the  Western  Indemnity  Company  again 
caUed  at  the  OUphlnt  home  in  Norman  to 
consummate  the  agreement  made  In  Septem- 
ber. At  this  time  S.  R.  OUphlnt  executed 
a  note  for  $84228.08,  being  the  amount  that 
the  Western  Indemnity  Company  had  ex- 
pended on  account  of  his  default  as  guard- 
Ian.  LncUe  executed  tbe  quitclaim  deed 
which  was  intended  to  be  a  mortgage  to  se- 
cure the  payment  of  this  note  given  by  her 
father.  T^e  criminal  prosecution  against 
OUphlnt  was  dismissed  on  January  17,  1916, 
but  this  was  not  disclosed  to  Ludle. 

Concerning  the  Interview  had  on  the  27th 
day  of  January,  1916,  at  the  time  the  plain- 
tiff in  error  signed  the  deed  which  she  seeks 
to  cancel  by  this  action,  she  testified  In 
part  as  follows: 

"Q.  Now  just  state  to  the  court  as  well  as  you 
can.  Miss  Lucile,  the  conversation  that  occurred 


here  that  day.  A.  Well,  we  were  afraid  to 
talk;  we  were  afrjtid  that  Papa  would  be  sent 
to  the  penitentiary;  and  there  was  a  mort- 
gage on  our  land,  and  we  couldn't  possibly  get 
it  back  unless  we  signed  those  papers. 

"Q.  Well,  now  my  question  was  for  the  con- 
versation— I  wish  you  would  state  in  substance, 
at  least,  or  just  what  was  said  by  Mr.  Taylor 
and  Mr.  Andrews  and  your  father,  if  you  re- 
member? A.  WeU,  I  don't  remember  aU;  all 
I  understood  was  about  the  mortgage. 

"Q.  WeU,  what  understanding  did  yon  get 
about  tbe  mortgage  there  and  what  was  said? 
A.  Well,  they  said  there  was  a  mortgage  on 
our  land,  and  we  couldn't  possibly  get  it  back 
unless  we  signed  these  papers;  that  Judge 
Wallace  or  no  one  else  could  get  it  back  for 
us.    •    *    • 

"Q.  Now,  for  what  reason  did  yon  sign  those 
papers?  A.  Well,  I  was  afraid  that  my  father 
would  be  sent  to  the  penitentiary  and  to  ti7 
to  get  my  land  back.    •    •    • 

"Q.  Did  any  one  tell  yon  before  you  signed 
that  deed  that  the  criminal  prosecution  in  the 
district  court  of  Garvin  county  against  your 
father  had  already   been   dismissed?     A.  No, 


A.  F.  Pyeatt,  one  of  the  attorneys  for  N. 
r>.  Duffleld.  as  guardian  of  LucUe  M.  OU- 
phint, testified  In  part  as  follows: 

"Q.  I  call  your  attention  to  the  provision  In 
the  body  of  the  contract  which  granted  to  the 
Western  Indemnity  Company  until  January 
20,  1916,  within  which  to  clear  the  Lucile  OU- 
phint land  of  certain  claims  and  liens.  Do 
you  recall  any  conversations  between  yourself 
and  a  representative  of  the  Western  Indemnity 
Company  as  to  why  they  wanted  that  length  of 
time?  A.  I  cannot  attempt  to  repeat  tbe  con- 
versation verbatim,  but  there  was  a  conversa- 
tion or  conversations  between  myself  and  Mr. 
Andrews  and  possibly  Mr.  Andrews  and  Mr. 
Lasater  which  was  conveyed  to  me  as  to  the 
reason  why  they  wanted  it  deferred  until  about 
the  Ist  of  February,  1916,  which  was  about  the 
birthday  of  Ludle  Oliphint.  I  see  here  in  my 
writing  that  the  date  was  changed  from  the  let 
of  February  to  January  20th,  as  I  recaU,  so  that 
there  would  still  be  time  at  the  January  term 
of  court  to  try  tbe  case  if  tbe  conditions  of 
settlement  were  not  complied  with. 

"Q.  But  substantially  what  was  the  reason 
given  by  Mr.  Andrews  as  to  why  the  company 
wanted  that  much  time  in  which  to  get  this  ti- 
tle from  the  Alliance  Trust  Company;  what 
purpose  or  reason  was  assigned  for  it?  A.  I 
understood  from  Mr.  Andrews  that  they  expect- 
ed to  take  transfers  from  Lucile  Oliphint  after 
she  had  reached  her  majority  to  the  property 
that  they  were  restoring  to  her  under  the  terms 
of  this  contract. 

"Q.  For  what  purpose?  A.  For  what  pur- 
pose? You  mean  to  ask  for  what  purpose 
were  the  transfers  taken?  To  pay  them  for 
the  money  they  were  out,  just  simply  putting 
them  back  like  they  were  before  they  had  made 
the  contract;  that  was  the  purpose  that  the 
transfers  were  for. 

"Q.  Do  you  recaU  a  conversation  between  Mr. 
Andrews  and  Mr.  Taylor  in  which  they  re- 
quested that  that  provision  be  put  in  the  con- 
tract or  any  conversation  about  whether  that 
b«  put  in  the  contract  or  leave  it  out?    A.  I  do 
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not  know  al)ont  that,  bnt  I  know  that  I  was 
very  bitterly  opposed  to  the  entire  arrange- 
ment and  refused  to  make  this  agreement  be- 
cause I  knew  that  they  expected  to'  take  the 
property  back  from  her  as  soon  as  she  had 
reached  her  majority,  and  I  refused  to  enter 
into  this  agreement  or  hare  anything  to  do 
about  it  until  we  were  passing  or  about  to  pass 
the  last  term  of  court  at  which  we  might  get 
a  trial  before  she  became  of  age.  It  occurs  to 
me  that  this  was  during  the  September  term 
of  court  before  she  became  of  age,  and  we 
could  not  keep  them  from  carrying  out  their 
plans  of  settling  except  to  make  this  agree- 
ment and  mailing  them  restore  the  property 
within  the  time  that  the  guardianship  might 
still  be  pending  over  her  and  then  leave  it  to 
her  as  to  what  she  would  do. 

"Q.  Did  Mr.  Andrews  and  Mr.  Taylor  dis- 
doae  to  yon  that  that  was  their  plans  as  soon 
as  Lucile  became  of  age  to  take  the  lands  back 
from  her?  A.  Mr.  Taylor  had  no  conversations 
with  me.  All  the  conversations  were  had  with 
Mr.  Andrews,  and  I  understood  the  plana  from 
Mr.   Andrews." 

Cross-examination  by  Mt.  Andrews: 

"Q.  Yon  say  yon  figured  Lacfle  Ollphint  would 
probably  come  of  age  prior  to  the  next  term  of 
court  if  it  passed  the  September  term  of  court? 

A.  That  was,  as  I  now  recall  it,  the  reason 
why  we  conld  not  bold  out  any  longer  that  she 
was  abont  to  become  of  age,  and  yon  frequent- 
ly told  me  that  yoo  had  made  settlement  with 
the  rest  of  them  as  soon  as  they  became  of 
age,  and  that  would  be  true  as  to  Ludle. 

"Q.  Yon  knew  that  you  would  have  no  au- 
thority to  represent  her  as  attorney  for  the 
guardian  when  she  had  become  of  age?  A. 
Tea,  sir." 

The  testimony  of  Wayne  H.  Lasater,  the 
ether  attorney  for  N.  D.  Duffleld,  as  guard- 
ian. Is  to  the  same  effect  as  the  testimony 
of  A.  F.  Pycatt  The  testimony  oft  N.  D. 
Duffleld  shows  that  he  did  not  even  know 
.of  the  purpose  of  the  Western  Indemnity 
Company  to  defraud  his  ward  as  soon  as  she 
should  become  of  age.  It 'is  due  the  guard- 
Ian,  Mr.  Duffleld,  and  his  attorneys,  Mc 
Pyeatt  and  Mr.  Lasater,  to  say  that  the 
record  shows  they  were  not  In  any  way  con- 
senting to  this  fraud  and  conspiracy,  but 
were  doing  all  they  could  to  protect  the 
minor,  who,  during  her  minority,  was  de- 
pendent upon  them  for  protection. 

At  the  conclusion  of  the  trial  the  court 
made  the  following  findings  of  fact  and  con- 
dnsions  of  law: 

"Findings  of  Fact 

"(1)  ^Hiat  S.  R.  OUphint  was  appointed  by 
tiie  eonnty  court  of  Garvin  county,  Okl.,  guard- 
ian of  the  plaintiff  in  this  case,  Lucile  M.  Oll- 
phint, and  certain  others  of  bis  children;  that 
during  the  time  he  was  guardian  he  made  a 
nominal  sale  of  the  minors'  lands  to  B.  Q.  High- 
tower,  who  mortgaged  the  land  to  the  Alliance 
Trust  Company,  and  that  in  1013  the  said  S. 

B.  Ollphint  was  removed  as'  said  guardian,  and 
N.  D.  Duffield  was  appointed  guardian  of  said 
ninors;  tliat  In  1918  an  information  was  filed 


against  S.  B.  Ollphint  charging  him  with  em- 
bezzling certain  funds  that  belonged  to  these 
minora;  that  said  charge  pended  in  the  district 
court  of  Garvin  county  until  the  17th  day  of 
January,  1916,  at  which  time  or  on  which  date 
the  said  case  was  dismissed  upon  recommenda- 
tion of  the  state. 

"(2)  That  L.  C.  Andrews  was  attorney  for 
the  said  S.  R.  Ollphint  during  said  guardianship 
sale  and  was  his  attorney  in  the  criminal  pro- 
ceedings pending  against  the  said  S.  R.  OU- 
phint; that  the  land  was  sold  under  the  mort- 
gage held  by  the  Alliance  Trust  Company,  and  in 
July,  1915,  at  said  sale  the  said  Alliance  Trust 
Company  bought  said  land;  and  that  thereafter, 
In  October,  1816,  the  defendant  Western  In- 
demnity Company  made  a  contract  with  said 
Alliance  Trust  Company  to  purchase  said  land 
from  said  Alliance  Trust  Company. 

"(3)  That  on  the  28th  day  of  September, 
1915,  N.  D.  Du£Seld,  as  guardian  of  said  plain- 
tiff and  the  other  minors,  made  and  entered  in- 
to an  agreement  in  writing  with  the  Western 
Indemnity  Company  by  the  terms  of  which 
agreement,  in  consideration  of  the  payment  of 
the  sum  of  $500  and  the  discharge  of  record 
of  the  liens  and  claims  of  the  Alliance  Trust 
Company  and  the  Holmes  &  Hibbard  Mortgage 
Company  against  the  lands  of  said  minors  set 
out  in  the  contract  on  or  before  the  20th  day 
of  January,  1916,  said  N.  D.  DufBeld,  guardian 
of  said  minors,  agreed  to  release  and  relin- 
quish all  claims  and  actions  and  proceeding* 
of  every  character  against  said  defendant  West- 
em  Indemnity  Company. 

"(4)  The  plaintiff,  Lucile  M.  OUphint,  be- 
came of  age  on  the  19th  day  of  January,  1916, 
two  days  after  the  criminal  caae  against  S.  B. 
OUphint  was  dismissed. 

"(5)  The  court  finds  that  L.  O.  Andrews  be- 
fore said  case  was  dismissed  on  several  occa- 
sions advised  the  said  S.  B.  OUphint  that  the 
criminal  case  pending  against  him  in  the  dis- 
trict court  at  Pauls  Valley,  Okl.,  would  not  be 
prosecuted. 

"(6)  The  court  finds  that  on  the  28th  day  of 
September,  1915,  when  the  said  contract  above 
referred  to  was  made,  that  L.  C.  Andrews  and 
W.  M.  Taylor,  attorneys  for  the  Western  In- 
demnity Company,  talked  said  agreement  over 
with  Alvin  P.  Pyeatt,  attorney  for  said  guard- 
ian, N.  D.  Duffield,  and  that  at  said  time  there 
was  nothing  in  said  contract  attempted  to  be 
concealed  from  anybody  interested  in  the  same. 

"(7)  That  on  the  26th  day  of  January,  1916, 
It.  C.  Andrews  and  W.  M.  Taylor  visited  the 
home  of  S.  B.  OUphint,  in  Norman,  Okl.; 
there  was  present  said  S.  R.  OUphint,  his  wife, 
Jennie  Ollphint,  Jeanne  OUphint,  Claude  OU- 
phint, and  the  plaintiff,  Lndle  M.  OUphint;  that 
the  said  parties  talked  over  the  various  trans- 
actions; that  the  said  Lucile  M.  OUphint  at  said 
time  made  her  quitclaim  deed  to  the  Western 
Indemnity  Company;  and  that  it  was  under- 
stood by  the  parties  at  the  time  that  the  said 
qnitclaim  deed  was  to  be  a  mortgage  securing 
the  said  Western  Indemnity  Company  for  the 
amount  that  they  had  paid  to  the  Alliance  Trust 
Company. 

"(8)  The  court  finds  that  on  none  of  these  oc- 
casions did  L  C.  Andrews  or  W.  M.  Taylor  rep- 
resent to  Lucile  M.  OUphint,  the  plaintiff  in 
this  case,  or  any  other  member  of  the  family, 
that  if  they  did  not  enter  into  uud  contract  and 
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execute  aaid  quitclaim  deed  that  the  criminal 
case  against  their  father,  8.  R.  Oliphint,  would 
be  prosecuted,  and  he  would  be  sent  to  the  pen- 
itentiary. 

"(9)  The  court  finds  that  the  said  instru- 
ment should  be  construed  to  be  a  mortgage  and 
be  due  by  the  terms  of  the  agreement  made  by 
the  said  Western  Indemnity  Company  six  years 
from  January,  1016,  at  8  per  cent,  per  an- 
num. 

"(10)  The  court  finds  that  the  interest  due 
on  the,  mortgage  to  this  date  in  the  sum  of 

should  be  paid  by  the  said  plaintiff  or 

said  mortgage  be  foreclosed. 

"(11)  The  court  finds  that  on  the  20th  day 
of  January,  1016,  at  the  time  said  quitclaim 
deed  was  executed,  that  the  plaintiff,  LucUe 
M.  Oliphint,  at  said  time  Itnew  of  the  contract 
made  at  Pauls  Valley  by  the  guardian,  N.  D. 
Dufiield,  on  the.  28th  day  of  September,  1915. 

"(12)  The  court  finds  the  mortgage  was  ex- 
ecuted to  secure  a  note  of  $8,228.08,  dated  Jan- 
nary  21,  1916,  with  8  per  cent,  interest  per 
annum,  signed  by  S.  R.  Oliphint. 

"Conclusions  of  Law. 

"The  court  finds  as  a  matter  of  law  that  no 
fraud,  misrepresentations,  or  undue  influence 
having  been  used  by  the  said  L.  C.  Andrews 
and  W.  M.  Taylor  in  order  to  induce  said  plain- 
tiff, Lncile  M.  Oliphint,  to  sign  and  execute  said 
quitclaim  deed,  that  the  said  deed  is  not  void, 
but  is  in  full  force  and  effect  as  a  mortgage, 
and  that  the  same  should  be  foreclosed  under 
the  law  unless  said  plaintiff  pays  the  interest 
due  to  date  on  the  said  mortgage." 

[1,2]  The  court's  findings  of  fact  Nos.  1, 
2,  S,  and  4  are  within  the  issues  and  are 
sustained  by  the  evidence.  Finding  of  fact 
No.  5  is  outside  of  the  issues.  It  Is  imma- 
terial that  L.  O.  Andrews  advised  S.  R.  Oli- 
phint that  the  criminal  case  would  be  dis- 
missed. It  clearly  appears  that  Lucile  M. 
Oliphint  was  not  so  advised.  Finding  of 
fact  No.  6  is  not  a  finding  on  the  issue  in  the 
case.  It  finds  there  was  nothing  in  said  con- 
tract of  September  28,  1915,  attempted  to  be 
concealed  from  anybody  interested  in  the 
same.  The  contract  of  September  28th  was 
not  In  issue  In  this  case.  That  contract  was 
made  long  before  the  plaintiff  In  error  be- 
came of  age,  and  she  could  not  be  bound  by 
it  Furthermore,  that  contract  made  no  pro- 
vision for  a  reconveyance  or  mortgaging  of 
the  land  <rf  Lncile  M.  Oliphint  The  court 
should  have  made  a  finding  of  what  facts 
were  actually  revealed  to  Lucile  M.  Oliphint 
at  the  time  she  executed  the  deed  in  con- 
troversy. 

In  finding  of  fact  No.  8  the  court  again 
missed  the  Issue  In  finding  that  on  none  of 
these  occasions  did  Andrews  and  Taylor  rep- 
resent to  Lucile  M.  Oliphint  that,  if  she  did 
not  execute  the  deed,  the  criminal  charges 
would  be  prosecoited  against  her  father.  The 
record  shows  that  Lucile  M.  Oliphint  knew 
and  understood  the  criminal  charges  were 
pending  against  her  father  and  be  would 
probably  be  sent  to  the  penitentiary  unless  she 


consummated  the  deal  by  the  execution  of 
the  deed.  While  It  may  not  have  been  said 
to  her  in  «o  many  words,  yet  she  fully  un- 
derstood this  to  be  the  situation,  and  Taylor 
and  Andrews  knew  she  so  understood  It,  and 
took  undue  advantage  of  her,  a  girl  of  Im- 
mature years,  while  she  was  laboring  under 
a  mental  fear  of  the  prosecution  against  her 
father. 

This  amounted  to  extortion  as  defined  In 
sections  2682  and  2ti83,  Revised  I>aws  of  Okla- 
homa 1910.  This  question  is  thoroughly  dis- 
cussed In  the  very  able  opinion  by  Pitchford, 
J.,  in  Pendleton  v.  Greever,  80  Okl.  35,  193 
Pac.   885. 

They  had  also  impressed  upon  her  mind 
that  this  was  the  only  way  she  could  pro- 
tect her  land  and  h&ve  any  chance  whatever 
of  getting  it  back  or  relieve  herself  from 
total  loss.  As  a  matter  of  fact,  the  amount 
of  the  mortgage  precluded  her  from  ever  re- 
deeming it  Andrews  well  understood  this, 
for  he  suggested  that  it  might  be  better  to 
Just  deed  the  land  outright  and  then  they 
would  not  be  bothered  about  the  debt 

Regardless  of  how  artfully  the  Western 
Indemnity  Company  may  have  attempted  to 
disguise  the  fact  that  It  was  In  consideration 
of  this  settlement  it  was  procuring  a  dismiss- 
al of  the  criminal  prosecution  against  S.  R. 
Oliphint,  the  fact  remains  that  the  prosecu- 
tion was  dismissed,  and  It  expected  to  save 
Itself  from  any  loss  on  account  of  his  default 
by  getting  the  property  from  his  ward,  for 
whose  protection  and  benefit  the  bond  was 
given.  When  her  guardian  defaulted,  the 
Western  Indemnity  Company  stood  In  his 
place  and  assumed  his  responsibilities  In 
protecting  the  estate  of  his  ward.  It  could 
not  discharge  this  duty  by  exploiting  the 
ward's  ■  estate  to  protect  Its  own  liability. 
This  may  not  be  a  new  trick  of  surety  com- 
panies, but,  regardless  of  whether  it  is  new 
or  old.  It  Is  not  a.  commendable  one. 

There  was  a  fiduciary  relationship  existing 
between  S.  R.  Oliphint  and  the  plaintiff  in 
error.  The  defendant  in  error  knew  of  the 
existence  of  this  fiduciary  relationship,  and 
it  is  not  an  Innocent  purchaser  for  value 
without  notice.  It  would  not  be  contended 
that  this  deed  could  be  upheld  if  It  had 
been  made  to  S.  R.  Oliphint  Then  how  can 
it  be  upheld  when  It  was  made  for  his  benefit 
to  secure  his  pre-existing  indebtedness  when 
the  one  to  be  benefited  by  It  had  full  knowl- 
edge of  all  the  facts? 

In  Berkmeyer  v.  Kellerman,  82  Ohio  St. 
239,  30  Am.  Rep.  577,  the  court  said : 

"A  conveyance  by  a  minor,  on  the  day  he 
comes  of  age,  of  all  bis  real  estate  to  a  person 
occupying  the  relations  of  parent  and  guard- 
ian of  such  minor,  in  execution  of  a  settlement 
made  for  such  minor  by  others  not  authorized 
to  bind  him,  and  while  he  is  still  under  bis  influ- 
ence and  control,  and  not  advised  of  liis  rights, 
is  not  binding,  and  can  only  be  upheld  in  a  court 
of  equity  by  clear  proof  that  under  all  the  cir- 
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cmnstancea  It  la  Just  and  equitable,  and  the 
burden  is  on  the  claimant  to  show  the  utmost 
Kood  faith." 

In  Daniel  v.  Tolon,  63  Okl.  666,  167  Pae 
766,  4  A.  L.  R.  704,  In  paragraphs  2  and  3 
of  tbe  syllabus,  it  is  said: 

"2.  Courts  watch  with  great  Jealonsy  trans- 
actions of  guardians  with  their  wards,  or  any 
dealings  between  them  affecting  the  estate  of 
the  ward.  From  the  confidential  relations 
between  them,  it  will  be  presumed  that  the  ward 
was  acting  under  the  influence  of  the  guard- 
ian, and  all  transactions  between  them  preju- 
dicially affecting  tbe  interests  of  the  ward  will 
be  held  to  be  constructively  fraudulent.  This 
presumption  extends  to  transactions  between 
them  after  tbe  guardianship  has  ended,  but 
where  the  influence  remains,  and  the  control 
and  dominion  over  the  former  ward's  property 
still  continues. 

"3.  The  equitable  rules  concerning  dealings 
between  guardian  and  ward  are  very  stringent. 
The  relation  is  so  intimate,  the  dependence  so 
complete,  the  influence  so  great,  that  any  trans- 
actions between  the  two  parties,  or  by  tbe 
guardian  alone,  through  which  Qie  guardian 
obtains  a  benefit,  entered  into  while  the  rela- 
tion exists,  are  in  the  highest  sense  suspicious; 
tbe  preaumptipn  against  them  is  so  strong  that 
it  is  hardly  possible  for  them  to  be  sustained. 
The  general  doctrine  of  equity  applies  to  the 
parties  after  the  legal  condition  of  guardian- 
ship has  ended,  and  as  long  as  the  dependence 
on  one  side  and  influence  on  the  other  pre- 
sumptively or  in  fact  continues.  This  influ- 
ence is  presumed  to  l&st  while  the  guardian's 
functions  are  to  any  extent  still  performed, 
while  the  property  is  still  at  all  under  bis  con- 
trol, and  until  the  accounts  have  been  finally 
settled.  Any  conveyance,  purchase,  sale,  con- 
tract, and  especially  gift,  by  which  the  guardian 
derives  a  benefit  at  tbe  expense  of  the  former 
ward  made  after  the  termination  of  the  legal 
relation,  but  whOe  tbe  influence  lasts,  is  pre- 
sumed to  be  invalid  and  voidable.  The  burden 
rests  heavily  upon  the  guardian  to  prove  all 
tbe  circumstances  of  knowledge,  free  consent, 
good  faith,  absence  of  influence,  which  alone  can 
overcome  the  presumption." 

For  other  authorities  supporting  this  prin- 
ciple, sec  Balbrldge  v.  Smith,  76  Okl.  36, 184 
Pac.  153;  Clinton  T.  Miller,  77  Okl.  173, 
186  Pac.  M2 ;  Watts  t.  Jackson,  75  OkL  123, 
182  Paa  608;  Francis  v.  Sperry  (Okl.)  176 
Paa  732;  Hays  v.  Feather,  244  lU.  172,  91 
N.  E.  97,  18  Ann.  Cas.  538 ;  White  ▼.  Boss, 
160  IlL  72,  43  N.  E.  336;  MUler  t.  Slmonds, 
72  Mo.  687;  Audenreld's  Appeal,  89  Pa.  114, 
33  Am.  Rep.  731;  Miskey's  Appeal,  107  Pa. 
611 ;  Bradshaw  y.  Yates,  67  Mo.  221 ;  Wil- 
liams T.  Williams,  C3  Md.  371;  Asbton  v. 
Thompson,  32  Minn.  25,  18  N.  W.  918;  Spar- 
gur  v.  Hall,  62  Iowa,  498,  17  N.  W.  743; 
Fitch  V.  Reiser,  79  Iowa,  34,  44  N.  W.  214. 

[3, 4]  After  a  careful  and  thorough  exam- 
ination of  tbe  record  we  are  unable  to  find 
any  consideration  for  this  deed  except  tbe 
dismissal  of  tbe  criminal  prosecution  against 
ber  father.     Tbe  method  employed  by  tbe 


Western  Indemnity  Company  in  procuring 
the  deed  amounted  to  extortion,  duress,  men- 
ace, fraud  and  undue  Influenca 

Section  984,  Revised  Laws  of  Oklahoma 
1910,  in  so  far  as  applicable  in  this  case, 
provides : 

"A  party  to  a  contract  may  rescind  tbe  same 
in  tbe  following  cases  only: 

"First  If  the  consent  of  the  party  rescinding, 
or  of  any  party  jointly  contracting  with  him, 
was  given  by  mistake,  or  obtained  through 
duress,  menace,  fraud,  or  undue  influence,  ex- 
ercised by  or  with  the  connivance  of  the  party 
as  to  whom  he  rescinds,  or  of  any  other  party  to 
the  contract  jointly  interested  with'  such  par- 
ty." 

In  Re  Spann,  51  Okl.  309,  152  Pac.  68,  this 
court  said  in  the  syllabus: 

"1.  Whenever  there  exists  between  parties 
confidence  on  the  one  band,  and  Influence  on 
tbe  other,  from  whatever  cause  they  may 
spring,  equity  requires  in  all  dealings  between 
them  the  highest  degree  of  good  faith  on  tbe 
part  of  him  in  whom  the  confidence  is  reposed. 
•    •    • 

"3.  He  must  be  guilty  of  no  fraud,  falsehood, 
or  deceit  in  obtaining  snch  consent,  and  the 
burden  of  proof  is  upon  him  to  show  this,  by 
a  clear  preponderance  of  tbe  evidence,  and  in 
no  other  way  can  he  be  protected  in  deviating 
from  the  line  of  his  fiduciary  duty." 

In  Cbisum  t.  Haggins,  65  OkL  423,  164 
Pac.  1146,  this  court  said: 

"A  contract  obtained  by  the  fraudulent  rep- 
resentations or  conduct  of  one  of  the  parties 
thereto  should  not  be  enforced,  if  it  satisfac- 
torily appears  from  the  evidence  that  the 
party  seeking  a  rescission  has  been  misled  in 
regard  to  a  material  matter  by  such  misrepre- 
sentations or  conduct  to  his  injury;  and  it 
matters  not  that  the  party  so  misled  may  have 
been  in  some  degree  negligent,  for  it  is  not  just 
or  equitable  for  a  person  who  has  deceived  an- 
other to  challenge  his  credulity,  or  shield  him- 
self from  the  consequences  of  his  own  miscon- 
duct behind  the  faith  and  confidence  reposed  in 
him  by  his  victim." 

The  defendant  in  error  took  an  undue  ad- 
vantage of  the  plaintiff  in  error  In  procuring 
tbe  execution  of  the  deed.  Ludle  M.  Oli- 
phint  was  young,  inexperienced,  in  mental 
fear  of  [the  criminal  prosecution  pending 
against  ber  father.  She  was  not  advised 
that  the  criminal  prosecution  bad  been  dis- 
missed or  that  the  Western  Indemnity  Com- 
pany was  bound  to  protect  ber  estate  ac- 
cording to  tbe  terms  of  its  bond.  (On  the 
contrary,  they  represented  to  ber  that  her 
only  chance  to  get  tbe  land  back  was  to 
sign  the  papers.)  Even  while  she  was  a 
minor  the  defendant  in  error  had  conspired 
to  cheat  and  defraud  ber  out  of  ber  property 
the  minute  she  became  of  age.  Not  being 
able  to  perpetrate  this  fraud  through  her 
guardian  or  bis  attorneys.  It  would  not  com- 
plete tbe  settlement  until  she  became  of  age. 
Taking  advantage  of  her  mental  fear  that 
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ber  fatber  would  be  crtmlnally  prosecuted, 
whicb  fear  It  bad-  previously  created,  it  i>er- 
petrated  the  fraud  upon  her  by  procuring  tbe 
deed  witbout  any  consideration  whatever. 
'  This  is  an  action  invoking  the  equity  Jo- 
rlsdiction  of  the  court  to  cancel  the  deed. 
The  methods  used  by  the  Western  Indemnity 
Company  In  procuring  this  deed  cannot  ap- 
peal to  the  conscience  of  a  chancellor.  The 
law  applied  to  the  facts  disclosed  by  this 
record  leaves  no  alternative  for  a  court  of 
equity  bat  to  decree  a  cancellation  of  the 
deed. 

In  Marshall  t.  Grayson,  64  Okl.  46,  166 
Pac.  86,  the  third  paragraph  of  the  sylla- 
bns  reads: 

"This  being  a  purely  equitable  case,  tUa  court 
will  consider  the  wh<de  record,  weigh  the  evi- 
dence, and  where  the  judgment  of  the  trial 
court  is  clearly  against  the  weight  of  the  evi- 
dence, render  or  cause  to  be  rendered,  sndt 
Judgment  aa  the  trial  court  should  have  ren- 
dered." 

The  Judgment  of  the  trial  court  la  re- 
Tersed,  with  instructions  to  render  Judgment 
canceling  the  qultdaim  deed  and  quieting  the 
title  of  the  plaintiff  in  error  aa  against  all 
the  claims  of  the  defendants  in  error. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
McNSILLv  and  KENNAMBR,  JJ.,  concur. 


(36  IdahOk  849) 

HAWKINS  V.  SMITH.    (No.  3480.) 

(Supreme  Court  of  Idaho.    April  17, 1922.) 

1.  Appeal  and  error  4s>758(2)— Where  appel- 
lant falls  to  point  oat  wherein  evidence  la 
Insnfllclent,  the  qaeetlon  will  not  be  consid- 
ered. 

Where  appellant  fails  in  his  brief  to  point 
out  wherein  the  evidence  is  insufficient  to  sup- 
port the  verdict  or  judgment,  the  question  of 
the  icsufficiency  of  the  evidence  wUl  not  be 
considered. 

2.  Sales  «=3l73— Time  Is  of  the  essenee  ef  a 
sale  contract  for  delivery,  between  certain 
dates,  of  perishable  farm  products. 

Time  is  of  the  essence  of  a  contract  of 
■ale,  where  the  contract  provides,  for  delivery 
between  certain  dates  by  the  vendor  of  per- 
ishable farm  products  of  a  fluctuating  value 
to  cars  to  be  provided  Iv  the  vendee,  and  it 
is  contemplated  that  such  delivery  shall  be 
made  direct  from  the  field  as  the  crop  is  har- 
vested. 

8.  Contracts  «=>262— Estoppil  «=352— Volun- 
tary abandonment  or  relinqulshmaat  of  some 
riaht  or  advantage  may  be  a  waiver,  but  ad- 
verse party  must  have  acted  In  reliance  there- 
on to  his  prejadloe. 
Waiver  is  the  voluntary  abandonment  or 

relinquishment  by  a  party  of  some  right  or  ad- 


vantage, and  does  not  necessarily  depend  upon 
any  new  or  additional  consideration.  But  in 
such  a  case  it  must  appear  that  the  adversary 
party  has  acted  in  reliance  upon  such  waiver 
and  altered  his  position  so  that  he  will  be  prej- 
udiced, in  order  to  prevent  the  party  not  in 
default  from  treating  the  contract  as  discharg- 
ed or  from  declaring  the  contract  discharged. 


^peal  from  District  Cknirt,  Cassia 
County;    Wm.  A.  Babcock,  Judge. 

Action  by  S.  J.  Hawklna  against  O.  H. 
Smith.  Judgment  for  the  defendant,  and 
the  plaintiff  appeals.    Affirmed. 

O.  W.  Thomas,  of  Burley,  and  H.  V.  Orea- 
■on,  of  Rupert,  for  appellant. 
S.  T.  liowe,  of  Burley,  for  respondent 


BTJDOB,  J.  Oniis  action  was  brought  by 
appellant  to  recover  damages  for  an  alleged 
breach  of  contract  for  the  sale  of  potatoes. 
From  the  record  it  appears  that  on  October 
13,  1916,  appellant  by  his  agent,  Polley,  en- 
tered into  a  contract  with  respondent,  in 
which  the  latter,  in  consideration  of  $50  paid 
to  him,  agreed  to  sell  to  appellant  and  to 
deliver  from  the  field  to  cars  at  Beetvllle 
loading  station,  (Tassia  county,  three  carloada 
of  potatoes  between  October  13th  and  20th,  at 
an  agreed  price  of  (1.40  per  hundred  pounds ; 
that  respondent  began  to  dig  his  potatoes  on 
October  17th  and  on  tbat  day  five  wagons  were 
loaded  and  ready  for  delivery  on  the  morn- 
ing of  the  18th,  which,  due  to  the  failure  of 
appellant  to  furnish  cars,  with  the  balance 
of  the  crop  as  the  digging  and  hauling  from 
the  field  progressed,  were  unloaded  and  cov- 
ered with  hay  In  an  effort  to  keep  them  from 
freezing,  but  that  some  200  sacka  of  potatoes 
were  damaged  by  freezing;  that  respondent 
kept  in  constant  communication  with  Polley 
to  'learn  when  cars  would  be  available,  not 
only  up  to  October  20th,  but  for  four  or  five 
days  thereafter,  but  no  cars  were  provided 
by  appellant  at  the  loading  station  prior  to 
October  25th  or  2eth,  and  at  said  time  re- 
spondent notified  Polley  that  the  contract 
had  been  broken,  and  he  would  not  make 
delivery. 

In  his  complaint,  appellant  prayed  for  dam- 
ages in  the  sum  of  $50  for  moneys  paid  and 
$6.30  for  the  difference  between  the  contract 
price  and  the  price  appellant  claimed  he  was 
forced  to  pay  in  a  rising  market  to  secure 
potatoes  in  lieu  of  those  engaged  from  re- 
spondent tp  flu  orders  already  contracted, 
while  In  respondent's  answer  and  cross-com- 
plalnt  he  set  up  appellant's  failure  to  fur- 
nish the  three  cars  as  agreed,  his  readiness 
and  ability  to  deliver  at  all  times  between 
the  13th  and  20th,  and  claimed  $462  for  dam- 
ages suffered  through  loss  of  potatoes  frozen 
while  waiting  an  opporttmity  to  deliver. 


sFor  othtr  c 
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The  cause  wag  tried  to  the  court  and  a 
Jnrjr.  Verdict  was  returned  against  appe- 
lant iipon  his  complaint  and  in  favor  of  re- 
spondent upon  his  cross-complaint,  In  the 
sum  of  $50  and  costs.  From  the  Judgment 
entered  thereon,  plalntifF  has  appealed,  and 
assigns  as  error  the  action  of  the  court  In 
entering  judgment  against  him,  for  the  rea- 
son that  the  verdict  is  against  ibe  law ;  that 
the  evidence  Is  insufficient  to  justify  or  sup- 
port the  verdict  or  judgment;  that  the  ver- 
dict is  against  the  law ;  and  that  the  un- 
contradicted evidence  and  the  law  applicable 
thereto  compel  a  Judgment  In  appellant's 
favor. 

[1]  Appellant  has  failed  to  point  out  where- 
in the  evidence  Is  insufficient,  and  this  ques- 
tion will  not  be  considered.  State  v.  Ma- 
guire,  31  Idaho,  24,  169  Paa  175 ;  Citizens' 
Right  of  Way  Ck).,  Ltd.,  v.  Ayers,  82  Idaho, 
206,  179  Pac.  954 ;    Weber  v.  Pend  d'OrelUe 

Mln.  &  R.  Co..  34  Idaho,  ,  203  Pac.  891 ; 

Hurt  ▼.  Monumental  Mercury  Mln.  Co.,  85 
Idaho,  ,  206  Pac.  184. 

[2]  la  bis  brief  appellant  states  that — 

'TThere  is  but  one  point  in  this  case,  IMd  or 
did  not  respondent  by  his  conduct  waive  his 
right  to  rescind  the  contract  on  October  26th 
or  26thr" 

It  appears  that  respondent  telephoned  to 
Polley  for  four  or  five  days  after  October 
20th,  making  inquiry  as  to  whether  cars  were 
available  at  the  loading  station,  and  appel- 
lant'urges  that,  both  parties  having  treated 
the  contract  as  still  In  force,  neither  party 
might  rescind  it  without  setting  a  new  time 
limit  and  giving  the  other  party  a  reasour 
able  opportunity  to  perform,  and  dtes  in 
support  of  this  contention  Kessler  v.  Pruitt, 
14  Idaho,  175,  93  Pac.  965,  and  Bowers  v. 
Bennett,  80  Idaho,  188,  164  Pac.  93. 

These  cases,  however,  relate  to  contracts 
for  the  sale  of  real  property,  where  the  party 
in  default  had  altered  his  position  in  reliance 
upon  a  waiver  of  the  breach,  and  appear  to 
have  no  application  to  a  contract  for  the 
sale  and  delivery  of  personal  property,  where 
the  failure  of  the  vendee  to  obtain  cars  has 
made  It  impossible  for  the  vendor  to  make 
delivery  In  the  manner  contemplated  at  the 
time  the  c<»tract  was  entered  into. 

Although  there  Is  no  express  provision  In 
the  contract,  so  far  as  shown  by  the  memo- 
randum signed  by  respondent,  which  makes 
time  of  the  essence  of  the  contract,  yet,  when 
taken  as  a  whole  and  construed  In  connec- 
tion with  the  surrounding  facta  and  drcum- 
Btances,  it  is  evident  that  the  parties  intend- 
ed that  time  should  be  of  the  essence  of  the 
contract,  and  full  effect  should  be  given  to 
such  intention.  4  Page  on  Contracts  (2d  Bd.) 
I  2108,  p.  3663 ;  Buster  v.  Fletcher,  22  Idaho, 
172,  125  Pac.  226.  A  contract  for  the  sale 
of  chattels,  especially  those  of  a  fluctuating 


value,  Is  a  contract  of  which  time  is  of  th« 
essence.  Norrington  v.  Wright,  115  XJ.  S.  188, 
6  Sup.  Ct.  12,  29  L.  Ed.  366 ;  Sunshine  Cloak 
&  Suit  Co.  V.  Eoquette,  30  N.  D.  143.  152  N. 
W.  359,  Ij.  E.  A.  1916E,  932.  In  White  v. 
Wolfe,  185  Pa.  369,  39  AU.  1011,  it  was  held 
that  delay  by  the  vendor  In  making  delivery 
which  prevented  the  vendee  from  cataloguing 
and  advertising  the  clothing  sold  entitled 
the  latter  to  cancel  the  order.  Time  is  of 
the  essence  of  a  contract  of  sale  in  which 
the  vendee  undertakes  to  furnish  cars  upon 
which  potatoes  grown  by  the  vendor  are  to 
be  loaded,  and  the  contract  provides  that  de- 
livery is  to  be  made  by  the  vendor  between 
certain  dates,  and  it  is  contemplated  that  de- 
livery shaU  be  made  as  the  potatoes  are  dug, 
direct  from  the  field  to  the  cars. 

It  is  dear  from  the  contract  that  the  ven- 
dee was  to  provide  cars  for  shipment  of  the 
crop  between  October  13th  and  20th,  and  his 
omission  to  do  so,  in  accordance  with  the 
terms  of  the  contract,  was  a  breach  thereof. 

The  case  of  Wm.  B.  Hughes  Produce  Co. 
T.  Pulley,  47  Utah.  644,  155  Pac.  337,  L.  B. 
A.  1916D,  728,  bears  a  dose  analogy  to  this 
case.    In  that  case  the  court  said : 

"Where  a  contract  for  the  sale  of  potatoes 
required  their  delivery  in  sacks,  the  sacks  to 
be  furnished  by  the  buyer,  and  be  failed  to  fur- 
nish the  sacks,  he  could  not  thereafter  re- 
cover for  breach  of  contract  when  the  seller 
sold  them  to  another  party;  the  condition  re- 
quiring the  buyer  to  furnish  the  sacks  being  a 
material  portion  of  the  contract  and  prereqtii- 
site  to  delivery  of  the  potatoes  to  him." 


The  question  then  arises  whether,  by  call- 
ing upon  appellant  for  four  or  five  successive 
days  after  the  termination  of  the  period  with- 
in which  delivery  was  to  be  made  to  furnish 
cars,  respondent  waived  the  provision  as  to 
time  of  performance. 

[3]  Wbiver  is  the  voluntary  abandonment 
or  relinquishment  by  a  party  of  some  right 
or  advantage  CDraper  v.  Oswego  County  Fire 
Relief  Ass'n,  190  N.  T.  12,  82  N.  E.  755),  and 
does  not  necessarily  depend  upon  any  new 
or  additional  consideration  (Mahaska  County 
State  Bank  v.  Crist,  87  Iowa,  415,  64  N.  W. 
450).  But  In  such  a  case  It  must  appear  that 
the  adversary  party  has  acted  in  reliance 
upon  such  waiver,  and  altered  bis  position 
so  that  he  will  be  prejudiced,  in  order  to  pre- 
vent the  party  not  In  default  from  treating 
the  contract  as  discharged,  or  from  declaring 
the  contract  discharged,  notwithstanding  his 
previous  waiver.  6  Page  on  Contracts  (2d 
Ed.)  S  3040,  p.  6369.  It  does  not  appear  In 
this  case  that  api)ellant's  position  was  al- 
tered in  any  way  by  respondent's  conduct. 
The  vendor  was  entitled  to'  a  reasonable  time 
in  which  to  ezerdse  his  right  to  rescind  the 
contract,  and,  In  an  action  brought  against 
him  by  the  vendee  for  failure  to  deliver  prop- 
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erty  of  a  perisbable  nature  and  flnctuatlng 
▼aluc  be  ought  not  to  be  prejudiced  by  rea- 
son of  the  fact.  If  it  la  a  fact,  that  he  gave 
the  vendee  four  or  five  additional  days  with- 
in which  to  furnish  cars,  where  the  latter 
has  not  altered  his  position  in  reliance  upon 
such  extension  of  time. 

The  Jndgment  in  this  case  should  be  af- 
firmed; and  it  is  BO  ordered.  Oosts  are 
awarded  to  respondent 

RICE,  O.  J.  and  McCARTHZ  and  DUMN, 
JJ..  concur. 


Ex    part*   BRYSON.     (ff.   A-4001.) 

(Criminal   Conrt  of  Appeals   of  Oklaly'dia. 

Oct.  22,  19ZL    Rehearinc  Denied  April 

0,  1922.) 

fSvOaUu  tt  Editorial  Staff.) 

1.  Poison  «=>2— Legislature  nay  ragalate  aaie 
•t  poisonous  hablt-fornlag  drags. 

In  the  exercise  of  the  police  power  the  I>k- 
islatnre  may  resulate  the  sale  and  distribution 
of  any  poisonoua  drag,  the  uae  of  which  tends 
to  debaoch  in  the  formation  of  a  habit  that  nn- 
derminea  body  and  mind. 

2.  Coastttutloaal  law  «=»26S-ladletnoat  aad 
laferaiatioa  ^=957— Poisoas  <— >a-  Criwiaal 
statute  regulatlug  sal*  at  polsoas  held  aot 
nucoastltutloaal. 

Laws  1919,  c.  00^  regnlating  and  making 
criminal  the  sale  in  violation  thereof  of  certain 
drugs,  heU  not  in  violation  of  Const,  art  2,  {§ 
7,  17,  20,  and  Const  U.  S.  Amend.  S,  for 
the  reason  that  it  makes  it  nnnecessary,  in  a 
complaint,  information,  or  indictment,  to  nega- 
tive exceptions  in  the  statute,  thus  placing 
on  defendant  the  burden  of  proving  such  ex- 
ceptions, or  because  it  provides  that  such  drug 
shall  be  confiscated  and  delivered  to  the  Cni- 
versi^  of  Oklahoma  Hospital. 

Petition  by  James  Stewart  Bryson  for 
writ  of  habeas  corpus,  alleging  unlawful  im- 
prisonment by  George  Frampton,  sheriff  of 
Lawton  county,  OU.  Writ  denied,  and  peti- 
tion dismissed. 

O.  R.  Reeves,  of  Lawton,  for  petitioner. 

PER  CORIAM.  Petitioner,  James  Stewart 
Bryaon.  represents  that  he  is  restrained  of 
hla  liberty  and  is  unlawfully  Imprisoned  at 
Lawton,  Okl.,  by  George  Frampton,  sheriff 
of  said  county;  that  the  cause  of  said  re- 
straint is  that  petitioner  was  arrested  npoa 
a  warrant  issued  by  M.  T.  Perkins,  JusUce 
of  the  peace  of  Lawton.  OkL,  on  a  complaint 
alleging  tbat  the  defendant  had  the  unlaw- 
ful possession  of  certain  narcotic  drugs  call- 
ed morphine ;  that  thereafter  Fletcher  Riley, 
county  attorney  of  said  county,  filed  an  in- 
formation against  this  petitioner  after  a 
jvelimlnary  hearing,  charging  petitioner  with 
aald  offense  In  the  district  court  of  said  coun- 


ty, and  that  said  petitioner  la  now  held  to 
answer  said  charge  in  said  court 

Petitioner  alleges  that  said  restraint  is 
illegal:  First  because  chapter  60,  Session 
Laws  1919,  the  act  upon  which  this  prosecu- 
tion Is  based,  la  unconstitutional,  because  It 
deprives  petitioner  of  his  liberty  and  prop- 
erty without  due  process  of  law ;  second,  be- 
cause said  act  is  not  a  reasonable  exercise 
of  the  police  powers  of  the  state;  third,  be- 
cause the  provision  In  said  act,  "that  it  shall 
not  be  necessary  to  negative  any  of  the 
aforesaid  exceptions  in  any  complaint.  In- 
formation or  indictment  etc.,  •  •  ••• 
brought  under  this  act  and  the  burden  of 
proof  of  any  such  exemption  or  exception 
is  put  upon  the  defendant  la  in  conflict  with 
the  Fifth  Ammdment  to  the  Constitution  of 
the  United  States,  and  wttb  sectious  7,  17, 
and  20  of  article  2  of  the  Constitution  of 
Oklahoma;  foortb,  because  that  part  of 
section  2  of  the  act  which  reada,  "Any  of 
such  narcotic  drugs  found  or  discovered  to 
I  e  held  or  possessed  by  any  person,  firm,  or 
'urporation  except  as  permitted  by  this  act 
shall  be  confiscated  and  delivered  by  the  per- 
son or  officer  finding  or  discovering  the  same 
to  the  hospital  of  the  medical  department  of 
the  University  of  Oklahoma,"  la  a  taking  of 
private  property  for  public  use  without  com- 
l)ensatIon,  and  contrary  to  both  the  Consti- 
tution of  the  United  States  and  the  Consti- 
tution of  Oklahoma. 

In  view  of  the  fact  that  an  early  decision 
of  the  qnestions  Involved  in  thia  proceeding 
's  desired,  the  conrt  will  not  enter  into  a 
lengthy  discussion  of  the  reasons  entertained 
for  denying  the  writ 

The  act  relates  to  the  compounding,  mann- 
factnre,  production,  dispensing,  distribution, 
possession,  etc,  of  narcotic  drugs,  and  defines 
the  term  "narcotic  drugs."  The  purpose  of 
the  act  is  primarily  to  regulate  the  dispens- 
ing and  use  of  narcotic  drugs  for  medicinal 
purposes  only,  and  in  this  connection  makes 
it  a  felony  for  any  person  to  violate  the  pro- 
visions of  the  act  among  others  of  which 
Is  the  possession  at  one  time  of  more  than 
one  dose  of  such  drugs  unlawfully  acquired 
by  any  person,  who  ia  not  one  of  those  ex- 
cepted by  the  prrovlslon  of  the  act  and  it  is 
further  provided  that  in  cbarging  the  offense 
the  exceptions  contained  In  the  act  need  not 
be  negatived.  In  many  of  its  provisions  the 
act  is  similar  to  the  federal  act  on  the  same 
subject  and  also  like  those  of  many  of  tbe 
states.  It  Is  purely  a  police  regulation,  and 
as  such  must  stand  or  fall. 

t1]  That  in  the  exercise  of  the- police  power 
the  Legislature  may  regulate  the  sale  and 
distribution  of  any  drug  in  its  nature  poi- 
sonous, the  use  of  which  tends  to  debauch  the 
public  in  the  formation  of  a  habit  that  un- 
dermines the  physical,  mental  and  moral  con- 
stitution of  its  users.  Is  no  longer,  we  think. 


sFor  othar  < 
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a  question  of  doubt  Mon  Ln(^  ▼.  Sears,  29 
Or.  421,  44  Pac.  693,  32  L.  R.  A.  738,  54  Am. 
St.  Rep.  804;  In  re  Tun  Quong,  1S9  Cal.  508, 
114  Pac.  835,  Ann.  Cas.  1912C,  969;  Hyde  v. 
State.  131  Tenn.  208,  174  S.  W.  1127. 

[2]  Nor  do  we  believe  that  the  act  is  un- 
constitutional upon  either  the  third  or  fourth 
ground  contended  for.  Gee  Woe  t.  United 
States,  250  Fed.  428,  162  O.  0.  A.  498;  15 
Ruling  Case  Law,  p.  304,  i  159;  I^ke  t. 
United  States,  254  Fed.  225,  165  O.  C.  A. 
513;  Penn  v.  State,  13  Okl.  Cr.  367,  164 
Pac.  902,  L.  R.  A.  1917E,  668;  Smythe  v. 
State,  2  OkL  Cr.  286,  101  Pac.  611,  139  Am. 
St.  Rep.  918;  De  Graff  t.  State,  2  OkL  Or. 
619,  103  Pac,  538. 

The  writ  is  doiied,  and  petition  dismissed. 


Id  re  WATKINS.     (No.  A-4252.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  18,  1922.) 

(Byllabu*  by  Editorial  BtoffJ 

1.  CrlmlBal  law  <83>980(l)--8eateBM  of  death 
oa  plea  of  guilty  held  In  aoccrdance  with  law. 

Where  the  information  sufficiently  charged 
murder  and  upon  arraignment  the  defendant 
informed  the  court  that  he  Mid  not  desire 
counsel  and  was  not  permitted  to  enter  his  plea 
of  guilty  until  after  he  had  been  informed  of 
all  his  constitutional  and  statutory  rights  and 
he  was  fully  cognisant  of  the  consequences  of 
his  plea  of  guilty  before  it  was  accepted  and 
judgment  and  sentence  pronounced,  held,  that 
the  conviction  and  death  sentence  were  in  ac- 
cordance with  law  in  view  of  Rev.  Laws  1910, 
I  5968. 

2.  Criminal  law  iSssSSO  ( I )— Statute  authoriz- 
ing fixing  of  punishment  by  death  on  plea 
of  guilty  of  murder  Is  constitutional  and 
valid. 

The  trial  court  upon  plea  of  guilty  to 
the  crime  of  murder  is  authorized  to  assess 
punishment  by  death,  and  the  statute  therefor 
is  constitutional  and  valid. 

3.  Criminal  law  «=>980(l)— Hearing  testimony  ', 


Hon.  J.  B.  A.  Robertson,  Governor  of  the 
State  of  Oklahoma — Sir:  Responding  to 
your  official  communication  presenting  for 
the  consideration  of  the  judges  of  this  court 
the  record  of  the  conviction  of  Sam  Watkins 
on  the  13th  day  of  February,  1922,  in  the  dis- 
trict court  of  Atoka  coun^  to  suffer  death 
by  electrocution  for  the  murder  of  one  Cora 
Jones,  in  said  county,  on  or  about  the  8th 
day  of  February,  1922,  and  fixing  May  5, 
1922,  as  the  date  of  execution,  the  following 
opinion  is  respectfully  submitted: 

Attached  to  your  communication  Is  a  duly 
certified  transcript  and  case^uade  containing 
all  the  proceedings  leading  up  to  the  convic- 
tion and  Judgment  sentencing  the  said  Sam 
Watkins  to  death  by  electrocution,  and  the 
same  Is  found  to  fully  comply  with  the  re- 
quirements of  section  5968,  Revised  Laws  of 
1910. 

Such  record  shows  that  Ira  J.  Banta,  the 
county  attorney  of  Atoka  county,  after  de- 
fendant had  waived  preliminary  examination 
and  had  been  held  to  answer  said  charge, 
filed  an  information  in  the  district  court  of 
said  connty  on  the  13  th  day  of  February, 
1922,  charging  the  said  Sam  Watkins  with 
the  murder  of  one  Cora  Jones,  alleged  to  have 
been  committed  in  said  county  on  or  about 
the  8th  day  of  February,  1922;  and  on  the 
13th  of  February  the  defendant,  Sam  Wat- 
kins, was  present  in  person  in  open  court, 
was  duly  arraigned  upon  the  said  charge  of 
murder,  was  informed  of  his  right  to  coun- 
sel before  a  plea  was  accepted,  and  upon  be- 
ing so  informed  announced  to  the  court  that 
he  did  not  desire  counsel,  but  desired  to  plead 
guilty  to  the  charge,  and  thereupon  in  open 
court  entered  his  plea  of  guilty  to  the  crime 
of  murder  as  charged  in  tlie  Information. 

Thereupon  the  court  had  sworn  and  heard 
the  testimony  of  four  witnesses  for  the  pur- 
pose of  determining  the  punishment  to  be  as- 
sessed against  the  defendant.  These  witness- 
es had  examined  the  .premises  where  the  bom- . 
idde  took  place  shortly  thereafter  and  gave 
detailed  descriptions  of  evidence  of  a  pro- 
longed struggle  by  the  deceased  in  defense  of 
her  life.   The  deceased  had  been  klUt'd  at  her 


of  witnesses  aftar  plea  of  guilty  of  murder  ( residence  on  a  farm,  and  there  were  spots  of 


approved. 


blood  discovered  In  certain  parts  of  the  house 


After  defendant  had  pleaded  guilty  to  mur-  I  »»*  in  a  shed  room  that  was  there.  The 
der,  the  procedure  followed  by  the  trial  judge  body  was  found  out  of  doors  near  the  shed. 
in  hearing  the  testimony  of  witnesses  as  to  The  scalp  was  practically  all  gone,  and  also 
the  enormity  of  the  crime  before  assessing  the  the  left  side  of  the  face  and  part  of  the  fln- 
death  penalty  held  proper  in  view  of  Rev.  gers  on  the  left  hand,  and  there  was  some 
Laws  1910,  I  5954.  testimony  that  hogs  bad  been  eating  on  the 

t>ody  before  it  was  found.  The  defendant 
Sam  Watkins  was  convicted  of  murder '  confessed  the  killing  and  said  that  he  bad 
and  sentenced  to  death  by  electrocution.  On  gone  to  the  deceased's  house  and  asked  her 
the  request  of  Governor  J.  B,  A.  Robertson  to  have  sexual  intercourse  with  him,  and 
for  an  opinion  by  the  Court  of  Criminal  Ap-  that  deceased  "got  mad  and  he  hit  her ;  he 
peals  as  to  the  validity  of  the  conviction,  the  did  not  know  how  many  times;  that  he  lost 
conviction  and  sentence  held  to  accord  with  his  mind,  and  when  he  came  to  he  had  killed 
tlie  law ;  MATSON,  J.,  delivering  the  follow- ,  her."  Defendant  was  given  an  opportunity 
ing  opinion:  |  to  cross-examine  these  witnesses. 

$=»For  ether  casea  see  same  topic  and  KEY-NUMBER  in  ail  Key-Numbered  Digebts  and  Indexes 


Digitized  by 


Google 


192 


205  PACIFIC  REPOETEB 


(OH. 


At  tlie  condnston  of  the  testimony  the  fol- 
lowing proceedings  were  had: 

The   Conrt:    Yoa  may  itand  np,  Mr.  Wat- 

klDB. 

Now,  Mr.  Watkins,  yon  have  entered  your 
plea  of  guilty  to  this  charge,  and  you  under- 
stand now  that  it  will  be  the  duty  of  the  court 
to  pass  sentence  upon  you,  do  yon? 

Defendant,  Sam  Watkins:   Yes,  sir. 

The  Court:  You  know  what  yon  are  doing  in 
entering  your  plea  here,  do  you? 

Defendant,  Sam  Watkins:    Yes,  sir. 

The  Court:  Have  you  anything  to  say  now 
to  the  court  why  the  judgment  of  the  court 
should  not  be  pronounced  against  you? 

Defendant,  Sam  Watkins:   Do  how,  Judge? 

The  Court:  I  say,  hare  you  anything  that 
you  want  to  say  as  to  why  you  should  not  now 
be  sentenced? 

Defendant,  Sam  Watkins:  I  Just  want  the 
mercy  of  the  court  to  spare  me  long  enough  to 
get  forgiveness  for  what  I  have  done  and  I 
am  sorry  I  have  done.  I  would  give  what  I 
have  if  I  could  call  it  back.  I  would  never  do 
It  any  more.  I  am  praying  to  the  Lord  to  for- 
give me  for  this;  I  am  doing  all  I  can.  I  want 
to  do  what  is  right,  and  I  am  willing  to  do,  and 
I  ask  them  to  be  on  the  side  with  me.  No- 
body knows  how  I  am  but  myself. 

The  Court:  Are  yoo  ready  now  to  be  sen- 
tenced? 

Defendant,  Sam  Watkins:  Yes,  sir. 

Thereupon  the  court  pronoonced  Judgment 
upon  the  plea  of  guilty  and  sentenced  the 
defendant,  Sam  Watkins,  to  suffer  death  by 
electrocution  in  the  state  penitentiary  at  Mc- 
Alester,  Okl.,  on  the  5th  day  of  May,  1922. 

[1]  The  questions  presented  are:  Has 
there  been  an  observance  of  all  the  formality 
of  law  essential  to  the  taking  of  human  life? 
Has  the  trial,  conviction,  and  sentence  of 
death  been  In  accordance  with  the  law  of  the 
land? 

[I]  A  careful  examination  of  the  record  be- 
fore ns  convinces  this  court  that  the  above 
questions  must  be  answered  in  the  affirma- 
tive. The  information  sufficiently  charges 
the  crime  of  murder.  Upon  arraignment  the 
defendant  was  notified  of  his  right  to  coun- 
sel and  Informed  the  court  that  be  did  not 
desire  counsel.  Defendant  was  not  permitted 
to  enter  his  plea  of  guilty  to  the  crime 
charged  until  after  he  had  been  Informed  of 
all  his  constitutional  and  statutory  rights. 
It  appears  that  the  defendant  was  fully  cog- 
nizant of  the  consequences  of  that  plea  be- 
fore the  same  was  accepted  and  judgment 
and  sentence  pronounced  by  the  trial  court. 
That  the  trial  court,  upon  a  plea  of  guilty  to 
the  crime  of  murder,  is  authorized  to  assess 
punishment  by  death,  and  that  said  statute 
is  constitutional  and  valid,  is  the  holding  of 
this  court  In  the  following  opinions:  In  re 
Opinion  of  the  Judges,  6  Okl.  Cr.  18,  115 
Pac.  1028 ;  In  re  Opinion  of  the  Judges  (Okl. 
Cr.  App.)  197  Paa  546. 

In  the  latter  case,  constming  the  provi- 
sions authorizing  the  trial  conrt  to  assess  the 


death  penalty  on  a  plea  of  gnilty  to  murder, 
It  Is  said: 

"It  is  evident  that  the  foregoing  provisions 
of  the  section  quoted  were  not  designed  to 
abrogate  the  weU-established  rule  of  the  com- 
mon law  by  which  a  party  indicted  for  a  cap- 
ital crime  may  enter  a  plea  of  guilty  thereto, 
if  he  sees  fit  so  to  do.  In  snch  cases  there  is 
no  issue  to  be  submitted  to  a  Jury  on  which 
a  verdict  may  be  rendered  or  the  punishment 
assessed.  It  is  for  the  court  to  determine 
whether  the  defendant  shall  be  punished  by 
death  or  imprisonment  for  life  at  hard  labor." 

[SI  The  procednre  followed  by  the  trial 
Judge  in  hearing  the  testimony  of  witnesses 
as  to  the  enormity  of  the  crime  before  as- 
sessing the  death  penalty  was  proper  and  to 
be  commended.  Section  5954,  Rev.  Laws 
1910. 

Upon  the  record  before  us  we  condnde, 
and  It  is  onr  opinion,  that  the  defendant. 
Sam  Watkins,  has  been  adjudged  to  suffer 
the  extreme  penalty  of  the  law  In  the  manner 
prescribed  by  law,  and  that  his  conviction 
and  sentence  of  death  has  been  in  accordance 
with  the  law  of  the  land. 

DOYLEl,  P.  J^  and  BESSQY,  J.,  concur- 
ring. 


SHELL  V.  STATE.     (No.  A-3730.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  25, 1922.) 

(ByUahut  by  the  OowrU) 

1.  Criminal  law  «=3!079,  1081— Appellate  ooart 
did  not  acquire  Jarisdietlon  In  abaenoe  of 
service  of  notices  of  appeal  or  •ummons  la 
error. 

Where  no  notices  of  appeal  are  served  as 
provided  by  section  5902,  Rev.  IJaws  1910,  nor 
summons  in  error  issued  and  served  or  waiver 
thereof  by  the  Attorney  General,  as  provided 
in  section  5997,  and  no  general  appearance  is 
entered  by  said  officer  within  six  months  after 
the  rendition  of  the  judgment  in  the  trial  court, 
this  court  does  not  acquire  jurisdiction  of  an 
appeal  in  a  felony  case,  and  the  same  will  be 
dismissed. 

2.  Criminal  law  <@=»I069(I)— All  stops  neces- 
sary to  perfect  appeal  in  a  felony  case  must 
be  taken  within  six  months  after  Judgment. 

Any  service  of  notices  of  appeal  or  sum* 

mons  in  error  or  appearances  entered  by  the 
Attorney  General  after  the  six-month  period 
has  expired  is  a  nullity.  All  steps  necessary 
to  perfecting  the  appeal  in  a  felony  case  must 
be  taken  within  six  months  after  the  rendi- 
tion of  the  judgment. 

(Additional  SyUahut  hy  Bditoridl  Btajf.) 

3.  CrimlMal  law  ®=>I08I— Oral  notice  of  appeal 
Insufficient. 

Oral  notice  of  appeal  Is  insufficient  to  give 
the  appellate  court  jurisdiction. 
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Pmlett,  Snlggs,  Patterson  &  Morris,  J.  J. 
MitcheU,  and  H.  A.  WUklnson,  all  of  Okla- 
boma  City,  for  plaintiff  In  error. 

The  Attorney  General  and  B.  L.  Fnlton, 
Asst  Atty.  Oen.,  for  the  State. 

P£B  CURIAM.  Howard  Shell  was  con- 
victed In  the  district  conrt  of  Olclaboma  coun- 
ty of  the  crime  of  receiving  stolen  property, 
and  punishment  assessed  as  above  stated. 
He  has  attempted  appeal  to  this  court  from 
the  Judgment  of  conviction  rendered  against 
him  In  said  trial  court,  but  upon  examina- 
tion of  the  record  we  are  of  opinion  that  this 
conrt  has  never  acquired  Jurisdiction  of  said 
appeal  for  the  following  reasons : 

[1]  (1)  No  notices  of  appeal  were  ever 
served  upon  the  court  clerk  or  the  county 
attorney  as  provided  in  section  6092,  Revised 
Laws  1910,  within  the  period  allowed  for 
taking  an  appeal  in  felony  cases  to  this 
court. 

[3]  (2)  No  summons  in  error  was  ever  is- 
EQod  and  served  upon  the  Attorney  General, 
nor  any  waiver  of  the  issuance  and  service 
of  sncb  a  summons  ever  made  by  said  of- 
ficer, or  any  general  appearance  entered  by 
him,  as  provided  In  section  5897,  Revised 
Laws  1910,  within  the  time  allowed  by  law 
for  taking  an  appeal  in  felony  cases.  The 
appellant  gave  oral  notice  of  this  appeal  in 
the  trial  conrt,  but  such  notice  is  Insuffi- 
cient. Burgess  ▼.  State  (Okl.  Or,  App.)  197 
Pac.  173. 

[1]  There  is  also  foimd  with  the  papers  in 
this  case  what  purports  to  be  a  waiver  of 
the  Issuance  of  summons  in  error  and  the 
entering  of  an  appearance  by  the  Attorney 
GeneraL  Thla  paper,  however,  is  undated, 
and  was  never  filed  In  this  court  until  Oc- 
tober 26.  1920,  lonK  after  the  si.\-month 
period  after  the  rendition  of  judgment,  and 
It  most  affirmatively  appear  from  the  rec- 
ord in  felony  cases,  either  that  notices  of 
appeal  were  Issued  and  served  within  six 
months  after  the  rendition  of  a  felony  Judg- 
ment or  summons  in  error  was  issned  or 
cerved  npon  the  Attorney  General,  or  the 
waivsr  of  said  issuance  and  service  or  gen- 
eral appearance  entered  by  said  officer  with- 
in sail  period.  Any  service  of  notices  or 
agreements  entered  into  between  attorneys 
after  the  exirfratlon  of  the  statutory  period 
for  taking  an  appeal  do  not  have  the  ef- 
fect of  lodging  jurisdiction  of  the  appeal  In 
this  conrt  All  steps  necessary  to  perfect- 
log  the  appeal  in  a  felony  case  must  be  taken 
within  aiz  months  after  the  rendition  of  the 
Judgment  in  the  trial  court.  Hughes  t. 
State,  4  Okl.  Cr.  333,  lU  Pac.  964. 


Ex    parto    BURTON.      (No.   A-4169.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  IS,  1922.) 


(Bvtlaiiu  hn  Editorial  Staff.) 

1.  Habeas  corpus  «=98S(t)— Bail  refused  Is 
capital  cases  where  evidence  does  not  create 
a  reasonable  doubt,  and  the  burden  is  upoo 
the  petitioner. 

Upon  application  for  bail  by  writ  of  habeas 
corpus  after  commitment  for  a  capital  offense, 
the  bnrden  is  on  petitioner  to  show  facts  suffi- 
cient to  entitle  him  to  bail,  and  if,  upon  con- 
sideration of  all  the  evidence  introduced,  the 
court  is  of  the  opinion  that  it  is  insufficient  to 
create  a  reasonable  doubt  of  the  petitioner's 
guilt,  bail  vrill  be  refused. 

2.  Habeas  corpus  €=385(1)— Bail  refused 
where  state's  evidenee  does  not  reduce  crime 
to  manslaugliter,  and  where  defendant  dees 
Mt  take  the  stand. 

Under  the  rule  that  the  burden  is  upon  the 
petitioner  for  bail  by  writ  of  habeas  corpus 
after  commitment  for  a  capital  offense  unless 
the  proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  only  amounts  to  man- 
slaughter, bail  will  be  refused  where  the  homi- 
cide has  been  admitted,  and  the  defendant  does 
not  take  the  witness  stand  on  the  preliminary 
examination,  and  does  not  elect  to  testify  in 
support  of  his  application  for  bail. 

Noel  Burton,  after  preliminary  examina- 
tion on  charge  of  murder,  was  held  without 
bail,  and  he  brings  habeas  corpus  to  be 
admitted  to  ttalL  Writ  denied,  and  ball  re- 
fused. 

Crump,  White  &  Seawel,  of  Muskogee,  for 
petitioner. 

George  F.  Short,  Atty.  Gen.,  and  B.  B. 
Wood,   Asst  Atty.  Gen.,  for  respondent. 

P£R  CURIAM.  In  this  proceeding  peti- 
tioner, Noel  Burton,  by  his  attorneys,  filed 
in  this  court  on  January  10,  1922,  a  petition 
wherein  It  is  averred  that  he  is  unlawfully 
restrained  of  his  liberty  and  imprisoned  in 
the  county  Jail  of  Mayes  county  by  John  A. 
Blrchfleld,  sheriff  of  said  county,  under  and 
by  virtue  of  a  commitment  Issued  by  J.  C. 
Chandler,  Justice  of  the  peace  of  Pryor  Creek 
district,  upon  a  preliminary  examination 
wherein  petitioner  was  charged  with  the 
murder  of  one  J.  R.  Thornton,  and  that  bis 
illegal  detention  consists  in  this,  to  wit,  that 
under  the  evidence  Introduced  on  his  pre- 
liminary examination  the  proof  of  bis  guilt 
is  not  evident,  nor  the  presumption  thereof 
great,  and  that  iwtltloner  is  not  guilty  of 
tlie  crime  of  murder;  that  on  Uie  lucli  day 
of  December,  1921,  he  filed  an  application 
for  bail  before  Hon.  A.  C.  Brewster,  district 
judge  then  sitting  at  Pryor;  and  tliat  upon 
a  hearing  before  said   Judge  ball  was  de- 
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nied.  A  transcript  of  the  testimony  taken 
upon  the  preliminary  examination  is  i^nnexed 
to,  and  made  a  part  of,  liis  petition. 

The  testimony  developed  upon  the  pre- 
liminary examination  tends  substantially  to 
show  the  following  state  of  facts:  Tliat  J. 
R.  Thornton,  deceased,  age  24  years,  lived 
two  or  three  miles  east  of  Saline;  that  the 
defendant  was  a  foreman  on  a  railroad  con- 
struction crew  with  a  camp  not  far  from 
the  home  of  the  deceased ;  that  men  in  the 
camp  had  been  buying  milk,  butter,  chickens, 
and  eggs  on  credit  until  pay  day  from  the 
family ;  that  on  the  evening  of  tills  shooting 
there  was  discussion  about  bow  much  one 
or  two  of  the  men  owed.  The  deceased  and 
his  brother  were  present,  and  the  defendant, 
and  they  were  all  drinking  whisky  together, 
with  three  or  four  other  men.  A  man  came 
up  and  told  the  defendant  that  his  father 
wanted  to  see  him.  He  left,  saying  that  he 
would  not  be  gone  long,  about  15  minutes; 
he  came  back  with  a  Winchester  and  said,  "I 
have  this  Winchester,  it  has  16  loads  in  it, 
and  you  son  of  bitches  scatter."  The  de- 
ceased said,  "What  is  the  matter,  Noel?  I 
am  your  friend."  The  defendant  said,  "Tou 
are  not  my  friend;  this  is  all  the  frigid  I 
have  got,"  and  patted  the  Winchester  on  the 
stock :  the  defendant's  father  walked  up  and 
said  to  the  defendant,  "Go  on,"  and  the  de- 
fendant raised  the  gun  and  shot  Ott  Thorn- 
ton, brother  of  the  deceased,  through  the 
leg.  Be  fell.  The  deceased  started  to  run 
away,  and  the  defendant  flred  four  shots  at 
him,  at  which  time  the  defendant's  father 
took  the  gun  from  him.  When  he  was  shot 
deceased  felL 

The  doctor  who  was  called  to  attend  him 
testified  that  the  bullet  entered  the  body 
Just  back  of  the  median  line,  about  the 
seventh  rib,  and  entered  the  right  lung; 
that  the  shooting  occurred  on  Sunday,  and 
the  deceased  died  Wednesday  morning  as  a 
result  of  the  gunshot  wound. 

The  defendant  did  not  tal^e  the  witness 
stand  in  his  own  behalf. 

[1,  2]  The  settled  rule  of  this  court  is  that 
upon  an  application  for  ball  by  writ  of 
hat>eas  corpus,  after  commitment  for  a  capi- 
tal offense,  the  burden  is  upon  the  petitioner 
to  show  facts  sufficient  to  entitle  him  to  bail, 
and  if,  upon  a  consideration  of  all  the  evi- 
dence introduced  on  the  application  for  bail, 
the  court  is  of  the  opinion  that  it  is  insuf- 
ficient to  create  a  reasonable  doubt  of  the 
petitioner's  guilt  of  a  capital  offense,  bail 
will  be  refused.  Under  this  rule,  unless  the 
proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  bail  will  be  refus- 
ed where,  as  in  this  case,  the  commission  of 
the  homicide  having  been  admitted,  the  de- 
fendant does  not  take  the  witness  stand  on 
the  preliminary  examination,  and  does  not 


elect  to  testify  In  support  of  his  applicatloa 
for  bail. 

Upon  a  consideration  of  all  the  evidence 
presented  in  support  of  the  application  in 
this  case,  we  are  of  opinion  that  petitioner 
is  not  entitled  as  a  matter  of  right  to  be 
admitted  to  bail.  It  is  therefore  considered 
and  adjudged  that  the  writ  be  denied,  and 
bail  refused. 


WYATT    V.    STATE.      (No.    A-3t68.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  22,  1922.) 

(Svltahun  hy  the  Court.) 

1.  EmbezzlemeDt  €=>4— Agent,  bailee,  or  serv* 
ant  acting  within  his  authorization  It  not 
guilty  of  emtiezzleinont  of  money. 

If  an  agent,  bailee,  or  servant  does  with 
the  money  or  property  of  his  principal  only 
what  he  has  been  autborissed  to  do,  he  is  not 
guilty  of  embezzlement. 

2.  Embezzlement  ®=38  —  Agent  using  funds 
fraudulentiy  acquired  by  principal  withia 
scope  of  his  authority  Is  not  guilty  of  embez- 
xiement. 

Money  acquired  fraudulently  by  the  princi- 
pal  may  be  the  subject  of  embezzlement  by  an 
agent;  but  an  agent  handling  such  a  fund  ia 
not  guilty  of  embezzlement  from  bis  principal 
where  he  uses  the  funds  within  the  scope  of 
his  authority. 

Appeal  from  District  Court,  Stephens 
(Tounty;   Cham  Jones,  Judge. 

Fred  S.  Wyatt  was  convicted  of  embezzle- 
ment, and  sentenced  to  imprisonment  for  six 
months  in  the  state  penitentiary,  and  he  ap- 
peals.   Reversed  and  remanded. 

James  W.  Steen,  of  Bnid,  and  J.  B.  Wilkin- 
son, of  Duncfln,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMlli 
Ian,  Asst.  Atty.  Gen.,  for  the  State. 

BBSSEY,  J.  Fred  S.  Wyatt,  plaintiff  in 
error,  in  this  opinion  referred  to  as  the  de- 
fendant, was  by  information  filed  October 
1,  1016,  charged  with  the  embezzlement  of 
the  sum  of  $25,  the  charging  part  of  the  in- 
formation, which  was  predicated  upon  sec- 
tion 2671,  B.  L.  1910,  being  as  follows: 

"That  the  said  Fred  S.  Wyatt,  on  the  day 
and  year  aforesaid,  at  and  within  the  county 
and  state  aforesaid,  was  then  and  there  an  offi- 
cer, to  wit,  president  of  a  certain  association, 
to  wit,  the  People's  Buying  &  Selling  Associa- 
tion, and  that  as  such  officer  the  said  Fred  S. 
Wyatt  was  intrusted  with  and  had  in  his  pos- 
session and  under  liis  control,  by  virtue  of  hia 
trust  as  such  officer,  the  sum  of  $25,  good  and 
lawful  money  of  the  United  States  of  America; 
and  that  the  said  Fred  S.  Wyatt  did  then  and 
there,  while  he  was  such  officer  and  while  h« 
was  intrusted  with  the  said  sum  of  money  as 
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Bforesaid,  hj  Tirtue  of  ■  trnst  then  and  there 
existing  between  him  and  the  said  Association, 
willfully,  unlawfully,  wrongfaUy  fraudulently, 
and  feloniously  embezzle,  convert  and  appro- 
priate the  said  snm  of  money,  to  wit,  $25,  to 
his  own  use  and  to  a  use  and  purpose  not  in 
the  due  and  lawful  execution  of  his  said  trust 
and  duty." 

The  evidence  indicates  that  the  People's 
Buying  &  Selling  Association  had  been  a  cor- 
poration operating  a  kind  of  farmers'  co- 
operative store  in  Garfield  county,  Olil.,  and 
that  the  store  there  had  failed  and  ceased 
to  operate  about  two  years  prior  to  the  flUng 
of  this  information,  and  that  in  the  meantime 
the  corporation's  certificate  to  do  business 
was  revoked  and  suspended  for  failure  to 
pay  its  corporation  taxes ;  that  this  associa- 
tion was  what  is  sometimes  termed  a  close 
corporation,  consisting  of  the  defendant,  his 
wife,  his  son,  and  an  attorney  at  Enid,  who 
was  counsel  for  the  corporation. 

The  defendant  was  the  president  and  treas- 
inrer  of  the  association,  and  bis  son  was  sec- 
retary.' The  object  and  purpose  of  the  asso- 
ciation was  to  organize  and  conduct  farmers' 
co-operative  stores,  to  buy  and  sell  merchan- 
dise and  farm  products.  The  association  was 
financed,  in  part,  by  the  selling  of  certificates 
to  farmers  and  others,  by  which  it  was 
agreed  that  the  holders  of  these  certificates 
would  have  the  privilege  of  buying  merchan- 
dise from  the  association  stores  at  6  per  cent, 
discount  on  staple  merchandise,  and  at  from 
6  to  20  per  cent,  discount  on  other  commodi- 
ties, and  the  association  agreed  to  handle 
and  dispose  of  farm  products  for  the  owners 
«f  these  certificates  to  the  b^st  advantage 
possible. 

W^att  spent  sometime  In  and  nbout  Marlow 
soliciting  and  selling  certificates  to  farmers, 
for  the  purpose,  as  he  represented,  of  estab- 
lishing a  store  at  Marlow.  One  of  these  cer- 
tificates, indicative  of  the  character  of  con- 
tract made  with  these  farmers.  Is  as  follows: 

"No.  12.  18  Years. 

"Membership  Certificate  in  the  People's  Buy- 
ing and  Selling  Association,  Incorporated 
nnder  the  Laws  of  Ol^lahoma.  Authorized 
Capital,  $20,000. 

"This  is  to  certify  that  George  D.  Morrison, 
having  subscribed  and  paid  for  a  membership 
in  the  People's  Buying  and  Selling  Association, 
is  entitled  to  all  its  benefits  and  advantages 
from  date  of  the  certificate  during  the  term 
of  incorporation. 

"This  association  agrees  to  handle  a  general 
line  of  merchandise,  such  as  groceries,  dry 
goods,  clothing,  farm  machinery,  siloes  and  ac- 
cessories to  same,  giving  to  its  members  a 
trade  discount  on  all  purchases  of  five  per  cent. 
on  groceries  and  from  ten  to  twenty-five  per 
cent,  .on  other  merchandise.  Also  to  give  all 
possible  advantage  to  handling  farm  products. 

"Members  bind  themselves  not  to  avail  tbem- 
sdves  of  the  privilege  of  membership  except 
for  their  own  personal  use  and  that  of  their  im- 
mediate family.    The  purchaser  having  paid  the 


membership  fee  is  exempt  from  all  dues,  liabil- 
ities and  assessments. 

"In  witness  whereof,  the  said  corporation  has 
caused  this  certificate  to  be  signed  by  the  duly 
authorized  officers  and  to  he  sealed  with  the 
seal  of  the  corporation  this  3d  day  of  May, 
1016.  Fred  S.  Wyatf,  President 

"[Corporate  Seal.] 

"J}arl  L.  Wyatt,   Secretary." 

The  defendant  made  contracts  of  this  char- 
acter with  10  or  12  farmers  in  the  vicinity  of 
Marlow,  taking  notes  in  the  sum  of  $100 
therefor,  with  the  exception  of  one  sold  to 
Walter  Garvin,  who  paid  cash  for  the  certifi- 
cate Issued  to  him.  The  $100  so  obtained 
was  deposited  by  the  defendant  In  tlie  Na- 
tional Bank  of  Marlow,  in  the  name  of  the 
People's  Buying  and  Selling  Association,  and 
later  the  defendant,  as  president,  treasurer, 
and  general  manager  of  the  business,  drew 
checks  on  this  deposit,  one  of  which  was  as 
tMows: 

"The-  National  Bank  of  Marlow. 
"Mnrlow,  Oklahoma,  May  3,  1916. 
"Pay    to    Fred    S.    Wyatt    or   order   $23.00, 
twenty-five  and  no-100  dollovs. 

"The  People's  B.  &  S.  Ass'n, 
"By  Fred   S.   Wyatt,  Pres.   &  Treas." 

Indorsed  on  back  as  follows: 

"Fred  S.  Wyatt  P.  Alice  Holt  J.  0. 
Nance." 

At  this  time  J.  O.  Navce,  manager  of  the 
Marlow  Review,  was  conducting  an  automo-, 
bile  contest  in  which  Alice  Holt,  a  country 
school  teacher,  seemed  to  be  in  the  lead,  and 
appeared  to  be  the  probable  winner  of  the 
automobile.  The  defendant  drew  this  $25 
check,  and  indorsed  it  to  Alice  Holt,  in  pay- 
ment of  his  subscription  to  the  Marlow  Re- 
view for  25  years,  for  the  purpose  of  aiding 
her  to  procure  the  automobile,  with  the  un- 
derstanding and  agreement  between  them 
that  the  defendant  Wyatt  was  to  have  the 
use  of  the  car  ftfr  the  purpose  of  getting 
about  the. country  and  soliciting  the  sale  of 
other  certificates,  and  generally  to  promote 
the  business  of  the  association  and  put  it  on 
an  active  paying  basis.  With  reference  to 
this  transaction,  a  part  of  the  testimony  of. 
Alice  Holt  is  as  follows: 

Cross-examination : 

"Q.  What  was  the  agreement  between  you  and 
Mr.  Wyatt  at  the  time  he  made  that  sub- 
scription? A.  Well,  I  asked  him  for  his  sub- 
scription to  the  Marlow  Review  and  he  gave  me 
the  subscription  for  his  daughter,  and  be  said, 
'Maybe  I  will  help  you  some  more.'  He  said, 
'I  am  going  to  make  my  home  here,'  end  he 
said,  'I  will  be  here  for  years,  and  will  take 
the  paper  longer  than  that  bye  and  bye.'  He 
took  the  paper  for  25  years,  and  the  paper 
is  coming  to  his  address  for  that  time.  He 
says,  'I  am  paying  a  livery  bill  every  week,' 
or  something  to  that  effect — maybe  every  day — 
'for  a  buggy  and  team  to  promote  this  busi- 
ness,' and  we  had  it  in  the  agreement  that. 
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(f  I  won  the  ear,  and  I  felt  I  waa  going  to,  he 
iras  to  have  the  car  to  drive  out  and  help 
promote  the  business,  and  that  suited  me  ex- 
actly, as  I  was  Interested  in  the  business;  I 
had  taken  stoclc;  he  told  me  he  bad  talked  to 
Zaehary,  and  they  were  selling  him  the  store, 
and  my  sister  had  planned  to  have  a  position 
with  him,  and  we  were  very  anxious  to  get  the 
business  under  way.  I  felt  like  be  was,  getting 
pay  for  the  money  be  subscribed,  he  said  he  ad- 
vertised in  the  paper  and  felt  like  it  would  be 
his  home  paper  when  he  came  there. 

"Q.  This  125  was  given  to  you  as  a  subscrip- 
tion in  consideration  that  you  would  aid  in  pro- 
moting the  business  and  let  him  have  the  use 
of  the  car  to  drive  out  in  the  country  to  pro- 
mote the  business?  A.  Yes,  sir;  tliat  was  in 
the  trade." 

Witb  reference  to  this  transaction  the  de- 
f aidant  himself  testified  in  part  as  follows: 

"Q.  You  gave  the  check  to  yourself  that  went 
to  Miss  Holt.  State  to  the  jury  the  circum- 
stances under  which  you  gave  the  check  and 
what  It  was  given  for?  A.  Well,  at  that  time 
there  was  an  automobile  contest  going  on  at 
Marlow,  and  I  met  Miss  Holt  and  found  out 
she  was  in  the  contest,  and  she  had  subscribed 
for  membership  in  the  organization,  and  she 
was  anxious  to  receive  the  automobile,  and  I 
brought  up  a  conversation  with  her;  I  was 
hiring  an  automobile  to  drive  me  around,  for 
which  the  company  was  paying  the  expenses; 
I  thought  it  was  reasonably  sure  she  would 
win,  and  by  myself  putting  in  $25  as  a  sub- 
scription to  the  paper  that  waa  putting  on  the 
contest  it  would  give  her  the  automobile,  and 
under  those  conditions  I  was  to  have  the  au- 
tomobile for  promoting  the  proposition,  driving 
myself,  or  having  it  driven.  That  ii  what  the 
check  was  given  for. 

"Q.  That  was  your  object  in  making  that 
check  or  in  delivering  it  to  her?    A.  Yes,  sir." 

It  is  urged  that  tbe  proof  does  not  support 
tbe  allegations  of  tbe  information.  As  we 
interpret  the  testimony,  as  shown  by  this 
record,  this  co-operative  enterprise  was  an  In- 
genious scheme  to  bilk  the  farmers.  The 
name  of  tbe  association,  "tbe  People's  Buy- 
ing ft  Selling  Association,"  to  farmers  bad 
an  alluring,  seductive  sound.  This,  coupled 
with  extravagant  <daims  and  false  promises 
made  by  a  shrewd  salesman  in  the  person 
of  the  president,  treasurer,  and  general  man- 
ager of  tile  association,  was  well  calculated 
to  cause  subscribers  to  turn  their  money  over 
to  him  to  be  invested  and  managed  t^B  be 
saw  fit  The  organization  at  this  time  was 
outlawed,  Its  charter  revoked  and  It  waa  no 
longer  a  going  concern,  which  facts  were  not 
disclosed  to  prospective  subscribers.  We 
Strongly  su;q>ect  that  this  defendant  could 
bare  been  auccessfally  prosecuted  for  false 


pretense  and  frand  practiced  on  the  public, 
and  possibly  other  crimes,  but  we  cannot  see 
how  the  transaction  here  complained  of  con- 
stituted a  cheat  or  embezzlement  against  tbe 
association — a  violation  of  a  trust  between 
principal  and  agent  In  all  probability,  while 
the  primary  object  of  this  organization  waa 
to  farm  the  farmers,  there  was  no  frand  or 
embezzlement  practiced  against  the  organi- 
zation Itself,  or  any  of  its  members,-  (he  wife, 
the  son,  or  the  general  counsel.  On  tbe  con- 
trary, this  transaction  was  well  calculated 
to  fulfill  and  carry  out  their  common  design. 
It  was  a  clever  advertising  scheme  from 
which  all  would  derive  a  benefit — all  but  the 
subscribing  farmers,  who  were  in  no  sense 
members  of  the  organization  and  who  bad  no 
rights  or  voice  In  the  business,  except  to  buy 
merchandise  at  a  discount. 

[1]  If  an  agent,  bailee,  or  servant  does 
with  the  money  or  property  of  his  principal 
only  what  he  has  been  authorized  to  do,  and 
has  no  felonious  Intent,  he  is  not  guilty  of 
embezzlement  20  Corpus  Juris,  431,  with  an- 
notations and  numerous  cases  there  cited. 

[2]  Money  acquired  fraudulently  by  the 
principal  m(iy  be  tbe  subject  of  embezzlement 
by  an  agent,  but  an  agent  handling  such  a 
fund  is  not  guilty  of  embezzlement  from  his 
principal  where  he  uses  the  funds  within  the 
scope  of  his  authority.  The  fraudulent  acqui- 
sition of  the  property  In  the  first  instance 
may  amount  to  a  separate  crime,  essentially 
different  from  embezzlement,  and  neither  can 
be  Interchangeably  substituted  for  the  other. 
People  v.  Ward,  134  Cal.  301,  86  Pac  372; 
State  ▼.  Posey,  S8  S.  C.  313,  70  S.  B.  612; 
Stitte  V.  Cunningham,  154  Mo.  161,  56  S.  W. 
282. 

Neither  tbe  articles  of  incorporation  nor 
the  by-laws  of  the  association  were  intro- 
duced in  evidence,  but  we  think  it  Is  fair  to 
assume  that  the  president,  treasurer,  and 
general  manager  of  an  enterprise  of  this 
character  had  general  and  unlimited  power 
to  do  any  and  all  things  calculated  directly 
or  indirectly  to  promote  the  interests  of  the 
association  or  to  enhance  the  value  of  its 
property;  and  In  this  connection  he  would 
have  authority  to  make  obligations  and  con- 
tracts of  any  kind  or  description  In  further- 
ance of  any  or  its  objects  or  purposes. 

Viewing  this  feature  of  tbe  case  as  stated 
above,  it  will  be  unnecessary  to  notice  any 
of  the  other  assignments  of  error,  and  the 
cause  is  reversed  and  remanded  for  further 
proceedings  not  Inconsistent  with  this  deci- 
sion. 

DOYUD,  P.  X,  and  MATSON,  J.,  concur. 
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Ex  parte  FINNEY.    (No.  A-4223.) 

(Criminal  Court  of  Appeals  of  OklahooMc 
March  18,  1922.) 


fSyOabus  by  the  Coitrt.) 

1.  Arrest  «=s>68 — Officers  making  arrests  with- 
out warrant  must  use  discretion  and  not  take 
life  where  arrest  can  be  made  without  vlo« 
lenoe. 

Peace  officers,  having,  or  aBSumlng  to  have, 
authority  to  make  arrests  vdthont  a  warrant, 
must  exercise  such  authority  with  discretion, 
as  the  law  directs,  so  as  not  to  jeopardize  the 
lives  and  lawful  pursuits  of  innocent  people. 
Peace  officers  are  as  much  amenable  to  the  law 
as  other  persons,  and  they  must  not  use  their 
official  authority  as  a  doak  to  violate  the  law. 
Even  where  a  suspected  person  has  committed 
a  felony,  an  officer  will  not  be  justified  in  taking 
life  where  the  arrest  can  be  made  without 
violence. 

2.  Arrest  ^=963(4)— Officers  or  others  arrests 
Ing  for  fslony  upon  suspicion  must  have  rsa- 
sonahle  and  probable  grounds. 

Where  officers  or  others  have  authority  to 
make  arrests  upon  suspicion  that  a  felony  has 
been  committed,  to  claim  protection  under  the 
law  tiiere  must  be  reasonable  and  probable 
grounds  for  that  suspicion.  Suspicion  without 
cause  can  never  be  an  excuse  for  such  action. 
The  two  must  both  exist  and  be  reasonably 
well  founded. 

3.  Homloide  9=>I05  —  Officer  not  Justified  In 
killing  a  peirson  who  flees,  whsra  acting  on 
snsploien,  and  no  felony  has  been  committed. 

A  peace  officer  will  not  be  justified  in  kill- 
ing a  person  sought  to  be  arrested  who  fled 
from  him,  where  the  officer  acted  on  a  mere  in- 
definite suspicion,  and  no  felony  had  in  fact 
been  committed. 

4.  Habeas  corpus  «=>85( I )— Homicide  9=>230 
—Unexplained  act  of  posse  shooting  Into  un- 
identified automobile  occupied  by  unknown 
persons  Indicates  an  Intent  to  kill  or  maim, 
which  may  amoust  to  murder. 

In  an  application  for  bail,  where  it  appears 
that  several  shots  were  fired  at  close  range  by 
the  officers'  posse  into  a  moving,  unidentified 
automobile  occupied  by  unknown  persons,  on 
suspicion  that  the  driver  of  the  car  may  have 
committed  a  felony,  killing  two  innocent  wo- 
men, the  presumption  arises  that  the  members 
of  the  posse  intended  the  ordinary  and  probable 
consequences  of  such  shooting. 

(a)  Under  such  unexplained  circumstances 
the  shooting  would  indicate  an  intent  to  kiU  or 
maim  and  at  least  evinced  a  depraved  and  ma- 
lignant purpose,  regardless  of  human  life, 
which  may  amount  to  murder. 

5.  Homicide  «s>30( I)— Person  assisting  In  Il- 
legal arrest  In  an  Illegal  way  resulting  In 
kllllqg  eannot  escape  responsibility,  though 
ha  may  not  have  fired  the  fatal  shots. 

If  an  attempted  arrest  is  unlawful  and 
without  justification,  each  pereon  participating 
will  be  held  responsible  for  the  illegal  acts  of 
the  others  done  pursuant  to  a  common  crimi- 
nal design,  in  this  case  a  design  to  consum- 
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mate  an  illegal  arrest  in  an  illegal  way.  ^a 
common  purxMse  need  not  be  to  commit  the  par- 
ticular crime  that  was  in  fact  committed.  TtM 
leader  of  a  band  of  men  engaged  in  an  illegal 
undertaking  cannot  escape  criminal  responsi- 
bility on  the  ground  that  he  himself  may  not 
liave  fired  the  fatal  shots. 


Application  by  J.  W.  Finney  for  habeas 
■corpus  to  be  admitted  to  ball  pending  two 
charges  of  marder.    Writ  denied. 

Claud  Duval,  of  Newklrk,  and  Tom  W. 
Neal,  of  Poteau,  for  petitioner. 

Geo.  Short,  Atty.  Gen.,  and  R.  E,  Wood, 
Asst.  Atty.  Gen.,  for  the  State. 

BESSET,  J.  This  application  for  a  writ 
of  habeas  corpus  is  made  for  the  purpose  of 
having  this  petitioner  admitted  to  bail  on 
two  charges  of  murder  pending  against  the 
petitioner  In  the  district  court  of  Kay  coun- 
ty, Okl.,  wherein  it  appears  that  two  Inno- 
cent women  were  killed  when  this  petition- 
er and  several  other  men  attempted  to  make 
an  arrest  of  the  driver  of  an  automobile  in 
which  the  deceased  women  were  passengers. 

The  salient  facts  In  the  record  before  us 
disclose  that  on  the  evening  of  tbe  lltb  of 
January,  1922,  the  jailer  at  Newklrk,  then  in 
charge  of  the  sherlBTs  ofiace,  telephoned  to 
the  central  office  at  Kaw  City,  about  18  milea 
distant,  to  get  some  officer  to  talk  to  the 
jailer.  Later  some  person,  whose  name  the 
jailer  did  not  remember,  talked  to  the  jailer, 
stating  that  he  was  a  commissioned  officer. 
The  Jailer  told  this  person  that  there  was 
a  Hudson  Super-Six  car  headed  that  way, 
driven  by  a  man  with  about  a  week's  growth 
of  beard  and  wearing  a  fur  cap,  and  that  he 
(the  jailer)  had  Information  that  it  might 
be  a  whisky  car  or  a  "wet  car,"  suggesting 
that  the  Kaw  City  officers  give  It,  as  the  jail- 
er expressed  It,  "the  once  over." 

The  person  who  received  this  telephone 
communication  at  Kaw  City  was  a  Mr.  Hun- 
gerford,  who  went  to  a  moving  picture  show, 
where  he  found  the  iwtltioner,  Plnney,  and 
Informed  him  concerning  the  Jailer's  mes- 
sage. At  this  time  the  petitioner  was  city 
marshal,  and  also  had  a  commission  as  depu- 
ty sherlfT.  These  two,  with  several  others, 
procured  two  care  and  drove  out  towards 
Newklrk,  and  at  a  point  near  the  Indian 
Agency  called  Washunga  they  parked  their 
cars  across  the  road,  one  on  either  side, 
so  that  other  cars  passing  would  be  com- 
pelled to  pass  between  the  two,  through  a 
space  Just  wide  enough  to  permit  passage. 
Here  and  In  this  manner  these  parties  await- 
ed the  coming  of  the  suspicious  car.  Present- 
ly another  posse  was  organized  and  armed  in 
Kaw  City,  and  they  in  another  car  came  to 
the  place  where  these  two  cars  were  parked. 
About  this  time  the  exhaust  of  a  moving  car 
was  heard  In  the  distance,  and  this  last  car 
with  several   oocupants,   detoured   in   that 
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direction  towards  Newklrk.  Soon  after  a 
Ford  car,  without  Ugbts  and  with  the  cni^ 
tains  drawn,  slowly  approached  the  place 
where  the  two  cars  were  parked  across  the 
road,  followed  by  the  third  car,  which  had 
detonred  to  its  rear. 

There  were  six  occupants  in  this  closed 
Ford  car:  Bnrrll  Rhoten,  the  driver,  living 
near  Kaw  City;  Mrs.  Bousman,  a  neighbor; 
Mrs.  Skinner,  another  neighbor;  Mrs.  Bliss, 
of  Tulsa,  Okl.,  and  her  little  daughter;  and 
Irvln  Dubock,  a  young  man  empioyed  in  the 
neighborhood — none  of  whom  were  accused 
of  violating  any  law.  They  had  left  New- 
klrk on  their  return  trip  home  a  little  after 
dark.  Eight  or  nine  miles  out  of  Newkirk 
their  lights  went  out,  and  for  that  reason 
they  were  traveling  slowly,  and  arrived  at 
Wasbunga,  where  the  two  cars  were  parked, 
about  9:30.  As -the  driver  approached  the 
space  between  the  two  parked  cars  he  shifted 
gears  into  low  and  proceeded  very  slowly, 
in  order  to  pass  through  between  the  cars 
without  striking  either,  which  he  did,  with- 
out being  interrogated  here  by  any  of  the 
posse  there  assembled.  When  the  third  car 
following  arrived,  a  moment  later,  some  one 
of  the  party  said,  "That  looks  like  a  suspi- 
cious car."  Thereupon  the  petitioner  and  a 
man  named  Butler  got  on  the  running  boards 
of  this  third  car,  a  Ford  coup£,  and  drove 
past  and  ahead  of  this  party  of  six  in  the 
closed  Ford  a  short  distance,  where  they 
stopped  close  to  the  side  of  the  road,  leaving 
their  engine  running.  Butler  and  the  peti- 
tioner dismounted  and  stood  in  or  near  the 
beaten  tracks  in  the  road,  and  it  Is  claimed 
that  they  commanded  the  driver  of  the  ap- 
proaching closed  car  to  stop.  At  this  time  a 
number  of  the  posse  were  following  closely 
in  the  rear,  in  one  of  the  cars  that  had  been 
parked,  as  before  stated.  If  the  petitioner 
or  Butler  commanded  the  driver  of  the  closed 
car  to  stop,  the  driver  either  did  not  hear 
the  command  or  was  afraid  to  comply  with 
the  demand,  in  the  belief  that  they  were 
about  to  be  robbed.  However  this  may  be, 
the  driver  of  the  closed  Ford  failed  to  stop, 
and  as  the  car  passed  the  conp6  near  where 
Butler  and  the  petitioner  stood  both  fired 
their  pistols,  and  several  shots  penetrated 
the  body  and  top  of  the  closed  car  from  the 
rear,  one  shot  killing  Mrs.  Bousman  Instant- 
ly, and  another  shot  fatally  wounding  Mrs. 
Skinner,  resulting  In  her  death  a  few  hours 
later.  The  record  shows-  that  in  all  six  or 
seven  shots  were  fired,  and  that  five  or  six 
penetrated  the  car  containing  the  six  occu- 
pants, the  shots  entering  the  body  and  top 
of  the  car  at  from  three  to  six  feet  above  the 
ground.  Whether  any  of  these  shots  were 
ilred  by  any  of  the  occnpants  of  the  car 
foUbwlng  does  not  clearly  appear.  Mrs. 
Bliss'  testimony  was.  In  part,  as  follows: 

"Q.  Just   relate   the   facts    surrounding    the 
•hooting,  the  killing  of  Mrs.  Bousman  and  Mrs. 


Skinner.  A.  Well,  I  came  to  Kaw  City  Tues- 
day night  to  visit  my  sister  Mrs.  Bousman, 
and  she  wasn't  at  home;  she  was  at  Newkirk 
visiting  my  sister  Mrs.  Marcus;  and  Brother 
had  to  send  to  town  to  get  some  things,  and 
Mrs.  Skinner,  my  brother's  wife,  and  I  came 
with  Burril  Rhoten  especially  to  get  my  sis- 
ter and  take  her  back,  so  I  could  visit  her  be- 
fore I  went  home;  and  we  came  up  in  the  aft- 
ernoon, and  we  started  back  very  peaceably, 
and  when  we  got  out  about  eight  miles  of  town 
we  burned  the  lights  out;  I  just  can't  tell  ex- 
actly, between  eight  and  ten  miles:  and  we  had 
then  to  drive  very  slow  because  we  were  in  the 
dark.  It  was  moonlight.  We  could  see  fairly 
well,  riding  along  very  peaceably.  When  we 
got  to  Washuuga — I  believe  that  is  the  place — 
the  two  cars  were  setting  there,  one  on  one 
side  of  the  road,  and  one  on  the  other,  and 
we  bad  to  drive  between  very  slow.  We  pulled 
in  between  ~  these  cars  and  got  quite  a  dis- 
tance when  the;  shot  into  us.  That  is  the  first 
1  knew  of  anything. 

"Q.  You  had  turned  the  corner?  A.  Yes; 
and  started  towards  Kaw.  I  am  not  sure  of 
the  directions  there  at  Wasbunga;  we  bad 
turned  the  corner,  I  think. 

"Q.  All  right;  state  whether  there  was  a  car 
following  you  In.  A.  Yes;  I  can't  just  say 
positive,  but  about  a  mile  before  we  turned 
the  corner  there  was  a  car  dropped  in  behind 
us,  a  Ford  car  with  very  bright  lights.  I  hoped 
the  car  would  stay  behind  us  till  we  got  home; 
it  helped  to  light  up  the  road  for  us;  the  lights 
were  wonderful  that  was  on  that  car;  and  this 
car  followed  us.    •    •    * 

"Q.  Did  you  notice  any  one  in  the  road  ahead 
of  you  before  the  shooting,  a  short  while  before 
the  shooting  took  plaoe?  A.  There  was  a  man 
stood  beside  the  big  car  we  passed. 

"Q.  Did  you  hear  any  one  make  any  cries  for 
you  to  stop?  A.  No,  sir;  nothing  whatever. 
I  heard  nothing  till  I  beard  the  reports  of  the 
gun. 

"Q.  Where  were  you  sitting?  A.  Id  the  back 
seat,  on  the  left  side. 

"Q.  Do  you  know  which  shots,  numerically 
speaking,  killed  Mrs.  Bousman  and  Mrs.  Skin- 
ner? A.  Well,  both  shots — one  shot  didn't 
kill  them  both.  The  third  shot  killed  Mrs. 
Bousman,  my  sister,  and  the  next  one  followed 
on  and  killed  my  sister-in-law,  Mrs.  Skinner. 

"Q.  That  would  be  the  third  and  fourth 
shots?    A.  Yes. 

"Q.  Are  you  acquainted  with  Mr.  Finney,  the 
defendant  here?    A.  No,  sir. 

"Q.  Did  he  come  close  to  the  automobile  aft- 
er the  shots,  after  the  shooting  bad  taken 
place?    A.  Yes. 

"Q.  Did  you  there  have  a  conversation  with 
him?  A.  Ves;  he  demanded  us  to  get  out  of 
the 'automobile. 

"Q.  And  you  got  out?     A.  Yes. 

"Q.  And  did  be  make  a  search  of  your  per- 
son? A.  Weil,  Mr.  Dubock  was  the  first  one 
to  get  out  of  the  car,  and  he  ran  his  hands 
down  over  his  person,  his  trousers  and  his 
coat. 

"Q.  Is  he  the  only  one?  A.  lie  put  bis  hands 
on  me  to  search  me,  and  I  asked  him  to  step 
back,  not  to  touch  me,  and  he  started  back;  I 
asked  him  not  to  put  his  bauds  on  me. 

"Q.  What  did  he  say?  A.  He  says,  'Rather 
cute,  aren't  you?'  1  said.  'If  you  rob  me,  you'll 
have  to  kill  me  like  you  have  the  two  women  in 


Digitized  by 


Google 


OkL) 


EX  PARTE  FINNEY 
(10( F.) 


199 


the  car.*  'Killed  two  women?*  he  said.  I  laid, 
'Tea;  you  have  klUed  my  two  risters.' 

"Q.  Then  what  did  he  say?  A.  He  told  me  to 
get  back  in  the  car  and  get  to  town  as  quick 
as  we  could  and  get  aid. 

"Q.  Tou  got  in  the  car?  A.  I  stood  on  the 
rnnning  board,  and  rode  the  car  in  because 
there  was  hardly  room  in  the  car  after  the  wo- 
men were  killed. 

"Q.  You  rode  on  the  running  board?    A.  Yes. 

"Q.  Did  you  see  him  any  more  that  evening? 
A.  Yes,  sir.  , 

"Q.  Where?  A.  Well,  at  the  big  hotel  in 
Kaw;   I  believe  it  is  the  Frisco  Hotel. 

"Q.  Santa  P«?  A.  The  big  hotel;  I  am  not 
acquainted  there;  right  across  from  the  garage. 

"Q.  You  saw  him  there?    A.  Yes. 

"Q.  Did  yon  have  any  conversation  with  him 
relative  to  the  shooting?    A.  I  did;   yes. 

"Q.  What  did  he  say  to  yon?  A.  I  jumped 
off  from  the  car  and  went  into  the  hotel  and 
asked  for  the  law.  Several  people  came  to  me 
and  asked  me  what  was  the .  trouble.  I  told 
them  I  wanted  help;  that  some  one  had  held 
ns  np  and  killed  my  two  sisters.  Some  one 
•aid,  There  is  the  law,  in  the  car.'  They  pulled 
np  to  the  sidewalk,  and  I  said,  'Are  you  the 
law?'  He  said,  'I  am.'  I  said,  'Well,  I  want 
help;  somebody  held  us  up  out  here  and  killed 
my  two  sisters.'  He  says,  'I'm  the  guy,  I'm  the 
law  and  the  man  that  done  the  shooting,  and 
what  in  the  hell  are  you  going  to  do  about  it?'  ■ 

"Q.  Did  yon  have  any  other  conversation? 
A.  No,  sir. 

"Q.  What  did  you  do  then?  A.  I  went  home, 
np  to  my  brother's. 

"Q.  Did  you  see  him  after  that?    A.  No,  sir." 

Parts  of  the  testimony  of  Burrll  Rhoten, 
the  driver  of  the  ear,  were  as  follows: 

"Q.  Just  state  to  the  court  all  the  facts  sur- 
rounding the  shooting.  A.  Well,  we  had  come 
up  here  after  Mrs.  Bousman  and  started  back. 
We  didn't  leave  here  until  somewheres  around 
8  o'clock.  It  was  nice  and  warm,  so  we  wasn't 
in  any  hurry  to  get  back.  We  got  down  some- 
thing like  a  mile  west  of  Wasbunga  and  turned 
east,  and  as  we  turned  east  there  was  a  car 
turned  in  behind  us.  We  drove  along  slow;  we 
hadn't  any  lights;  the  lights  burned  out  up  on 
the  bill;  and  we  were  driving  along  slow  and 
got  over  to  Wash.  There  was  a  couple  of  cars 
parked  there.  One  was  setting  across  the  road 
facing  the  north,  and  the  other  one  was  set- 
ting on  the  north  side  of  the  road,  facing  the 
east.  There  was  just  barely  room  to  drive 
in  between  these  cars.  I  came  down  on  the 
south  side  of  the  road,  and  I  had  to  stop  and 
look  the  situation  over.  It  kind  of  looked  sus- 
picious. I  really  didn't  understand  what  it  all 
meant  or  anything  about  it,  so  I  swung  out  a 
little  bit  to  the  left  and  kind  of  turned  in  be- 
tween the  two  cars.  I  must  have  been  there 
about  a  minnte;  just  stopped  and  looked  it 
over,  how  to  get  through;  so  I  drove  on 
through,  and  there  didn't  any  one  say  anything 
or  try  to  stop  us  or  anything,  so  we  turned 
south  into  Kaw  City  and  got  down  the  road 
Just  a  little  ways — 

"Q.  How  far?  A.  Well,  something  like  800 
yards,  probably,  maybe  something  near  850 
yards,  and  this  ear  passed  us  and  drove  down 
about  50  yarda. 

"Q.  Was  that  the  car  that  had  been  following 
you  all  along?    A.  Yes;   they  drove  on  by  us 


about  60  yards,  and  a  couple  of  men  got  out 
and  stepped  over  in  the  road.  I  was  coming 
on  down.  I  just  figured— I  couldn't  see  to  teU 
who  it  was,  but  I  figured  it  was  a  holdup  or 
something.  We  drove  on  up  within  about  20 
feet  of  them,  and  I  put  my  car  in  low  and  drove 
up  just  as  slow  as  I  possibly  could,  and  when 
I  was  about  20  feet  of  them  they  stepped  out 
of  the  road  and  let  me  pass.  I  drove  along  in 
4  or  6  feet  of  them,  and  when  we  got  by  some- 
thing like  15  or  20  feet  they  commenced  shoot- 
ing at  us.  When  they  commenced  shooting,  I 
stopped,  and  they  come  on  down  to  the  car. 

"How  many  shots  were  fired,  if  you  know? 
A.  There  must  have  been  six  or  seven,  any- 
way;   not  over  seven.    •    •    •     . 

"Q.  Did  you  hear  any  command  given  to  stop 
your  car?    A.  I  did  not. 

"Q.  He  was  within  15  feet  of  you  when  he 
stepped  out  of  the  way  of  the  car,  and  he  let 
you  go  on  by,  or  did  he  not?'  A.  Yea. 

"Q.  Did  he  make  any  motion  of  any  kind? 
A.  No,  sir. 

"Q.  Any  indications  that  he  wanted  you  to 
stop?    A.  No,  sir." 

Dr.  Barker,  the  physician  who  examined 
Mrs.  Skinner  before  she  expired,  said  the 
bullet  entered  her  head  at  the  back  part  of 
the  sknll  and  lodged  somewhere  in  the  bead. 
The  hole  was  large  enough  to  admit  the  first 
finger  of  his  hand. 

Dan  A.  Bain,  the  sheriff,  testified  In  part 
as  follows : 


State  your  name.    A.  Dan  A.  Bain. 
You  are  the  sheriff  of  this  county? 


"Q. 

"Q. 
Yes. 

"Q.  Did  you  have  occasion  to  converse  with 
the  defendant,  Finney,  on  the— shortly  after 
the  11th  day  of  January  of  this  year,  over  the 
death  of  one  Mrs.  Dick  Skinner  and  Mrs.  Bous- 
man?    A.  Yes,  sir. 

"Q.  Will  you  relate  that  conversation  to  the 
conrt?  A.  It  was  the  next  night  or  next  morn- 
ing after  the  shooting;  he  told  me  he  did  the 
shooting;  that  he  was  the  only  one  that  did 
any  shooting  out  there  that  he  knew  of." 

Part  of  the  testimony  of  Paul  M.  Mead 
was  as  follows: 

"Q.  Yon  are  deputy  sheriff  of  this  county? 
A.  Yes,  sir. 

"Q.  Do  you  have  that  gun  with  you?  A. 
Yes,  sir.    (Produces  gun.) 

"Q.  I  hand  you  Plaintiff's  Exhibit  A  and  will 
ask  you  to  state  what  it  is  and  where  you  got 
it  and  to  whom  it  belongs,  if  you  know.  A. 
It  is  a  45  double  action  Colt's. 

"Q.  Where  did  yon  get  it?    A.  Mr.  Finney. 

"Q.  How  long  after  the  shooting?  A.  Well, 
I  just  don't  know  exactly  what  time  it  was 
when  we  got  home  here. 

"Q.  Did  you  have  a  conversation  with  him,  or 
did  he  in  your  presence  state  anything  about 
the  killing  down  at  Kaw  City?  A.  W^U,  not  a 
great  deal.  I  asked  him  what  he  did  the  work 
with. 

"Q.  What  was  his  answer?  A.  This  one 
here,  this  45. 

"Q.  Were  there  any  shells  in  it  at  the  time 
you  got  it?    A.  I  think  there  were;  yes. 

"Q.  It  was  loaded?    A.  Yes." 
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On  the  hearing  of  this  application  for  ball 
the  petitioner  testified  that  after  the  trag- 
edy he  decided  that,  since  he  was  an  officer, 
he  had  a  better  chance  of  acquittal  than  the 
others  connected  with  the  affair  would  have, 
,and  that  he  gathered  several  of  them  to- 
gether In  a  car  and  went  some  distance  In- 
to the  country,  where  they  held  a  confer- 
ence and  where  It  was  agreed  that  the  peti- 
tioner, Finney,  was  to  assume  all  the  re- 
spon^blllty  for  the  fatal  shooting,  and  the 
facts  should  be  so  reported  by  all  connected 
with  it,  and  that  in  accordance  with  this 
agreement  Finney  stated  to  the  sheriff  and 
deputy  sberlil  that  It  was  he  who  fired  the 
fatal  shots,  but  that  In  truth  and  In  fact 
he  (Finney)  fired  but  two  shots,  and  these  two 
were  fired  Into  .the  ground  as  the  car  con- 
taining the  six  persons  passed. 

Tinder  the  facts  and  conditions  as  recited 
it  becomes  the  duty  of  this  court  to  deter- 
mine whether  the  proof  is  eTldent  or  the 
presumption  great  that  petitioner,  Finney,  is 
guilty  of  murder. 

[1  ]  The  zealous,  lawful  efforts  of  peace  of- 
ficers in  apprehending  criminals  should  be 
commended  and  encouraged.  With  more  or 
lees  personal  risk  to  themselves  they  pro- 
tect our  lives,  our  homes,  and  our  property. 
On  the  other  hand,  those  having  or  assum- 
ing to  have  such  authority  must  exercise  it 
with  discretion,  as  the  law  directs,  so  as  not 
to  Jeopardize  the  lives  and  lawful  pursuits 
of  innocent  people.  Peace  ofBcers  are  as 
much  amenable  to  the  law  as  other  persons, 
and  they  must  not  use  their  official  authority 
as  a  cloak  to  violate  the  law.  Even  where 
the  suspected  party  has  committed  a  felony, 
an  officer  will  not  be  justified  in  taking  life 
where  the  arrest  can  be  made  without  vio- 
lence. State  V.  Coleman,  186  Mo.  151,  84  S. 
W.  978,  69  L.  R.  A.  381 ;  Williams  v.  State, 
44  Ala.  41;  Georgia  v.  O'Grady,  Fed.  Cas. 
No.  8362;  notes  State  v.  Phillips  (Iowa)  67 
li.  B.  A.  299,  310;  Jackson  v.  State,  66  Miss. 
89,  5  South.  690,  14  Am.  St.  Rep.  542 ;  5  O. 
J.  424. 

The  petitioner  here  and  his  associates  act- 
ed on  an  Indefinite  telephone  message  from 
the  jailer  to  "look  over"  a  sut^osed  whisky 
or  "wet"  car,'  a  Hudson  Super-Six.  The 
name  of  the  driver  and  the  number  of  the 
car  were  unknown.  The  information,  as  It 
reached  the  petitioner,  did  not  even  disclose 
the  factory  name  of  the  car,  whether  it  was 
a  Hudson  or  a  Ford,  or  some  other  kind  of 
car,  and  petitioner  did  not  know  and  made 
no  Inquiry  as  to  whether  in  fact  a  felony  had 
been  committed. 

Here  was  a  closed  Ford  car,  whose  oc- 
cupants were  unknown  to  the  arresting  par- 
ty, and  this  car  had  just  passed  the  members 
of  the  party  unmolested.  The  parties  sought 
to  be  arrested  were  surrounded  on  all  sides 
by  the  meandering  Arkansas  river,  Kaw  City, 
and  this  armed  posse,  equipped  with  three 


cars.  There  was  no  excuse  or  occasion  to 
use  violence,  iKcause,  if  there  had  been  a 
purpose  on  the  part  of  the  driver  to  resist 
arrest,  under  these  conditions  their  escape 
was  impossible  and  the  use  of  violence,  under 
any  pretext,  unnecessary.  These  people  had 
committed  no  crime,  and  they  bad  a  right  to 
resist  an  illegal  arrest,  thotigh  the  proof  here 
indicates  that  no  resistance  was  in  fact  made. 
Notes  and  annotations  Btate  v.  Hunter,  8 
K  R.  A.  535. 

If  the  driver  of  this  suspicious  car  was 
suspected  of  transporting  whisky,  he  would 
be  suspected  of  a  misdemeanor  only,  and  no 
officer  without  a  warrant  would  have  the 
right  to  forcibly  make  his  arrest,  unless  tbe 
offense  was  perpetrated  in  his  presence.  The 
law  on  this  point  is  so  well  settled  that  ex- 
tended authorities  need  not  be  cited.  See 
notes  State  v.  Hvmter,  supra. 

[2]  Where  officers  or  others  have  authority 
to  make  arrests  upon  suspicion  that  a  felony 
has  been  committed,  to  claim  protection  un- 
der the  law  there  must  be  reasonable  and 
probable  grounds  for  that  suspicion.  Under 
such  circumstances  an'  officer  must  not  act 
arbitrarily,  but  must  exercise  his  discretion 
in  a  legal  manner,  using  all  reasonable  means 
to  avoid  mistakes.  State  v.  Coleman,  186 
Mo.  151,  84  S.  W.  978,  69  L.  R.  A.  381;  5  C. 
J.  41",  notes  17  Ann.  Cas.  900;  notes  Wiley 
V.  State,  L.  R  A.  1918(D,  379. 

[3]  No  one,  whether  private  person  or  offi- 
cer, has  any  right  to  make  an  arrest  witli- 
out  a  warrant  In  the  absence  of  actual  be- 
lief based  on  actual  facts  creating  probable 
cause  of  guilt.  Suspicion  without  cause  can 
never  be  an  excuse  for  such  action.  The 
two  must  both  exist  and  be  reasonably  well 
founded.  People  v.  Burt,  51  Mich.  199,  16 
N.  W.  378;  People  v.  Gordon,  40  Mich.  716. 
An  officer  making  an  arrest  on  authority  of 
a  telegram  or  private  message  does  ao  at 
his  peril.  Janes  v.  Wilson,  110  La.  491,  44 
So.  275. 

In  the  case  of  Chandler  v.  Rutherford,  101 
Fed.  774,  43  C.  C.  A.  218,  a  deputy  marshal, 
Adams,  with  three  other  persons  assisting 
him,  armed  themselves  for  the  purpose  of 
arresting  one  Fla'^e  Carver,  eruspected  of 
horse  larceny.  It  was  thought  that  Carver 
was  in  the  vicinity  of  the  town  of  Muskogee. 
Between  8  and  9  o'clock  In  the  evening  this 
posse  came  stealthily  upon  Jamies  Chandler, 
who  was  walking  with  a  lady  at  the  north 
end  of  Cherokee  street  in  Muskogee,  and 
without  making  any  proclamation  of  their 
character  or  purpose  some  one  of  them 
called,  "  Hey,  there!"  Chandler  stopped  for 
a  moment,  and  in  answer  to  an  inquiry' from 
tbe  lady  explained  it  as  his  opinion  that 
there  were  some  boys  in  the  grass,  and  when 
Chandler  and  the  lady  had  walked  a  few 
steps  farther  the  same  call,  "Hey,  there!" 
was  made  by  some  member  of  the  deputy 
marshal's   posse.     Chandler   then    stopped. 
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and  as  be  was  turning  around  some  member 
of  the  posse  fired  upon  bim,  the  bullet  pene- 
trating the  side  of  his  bead  and  face.  These 
officers  or  assumed  officers  had  no  warrant 
or  process  for  the  arrest  of  the  thief,  and 
had  no  knowledge  or  Information  whatever 
as  to  who  the  person  was  whom  tbey  were 
attempting  to  arrest,  and  under  the  drcum- 
Btances  had  no  grounds  for  believing  that 
Chandler  had  committed  a  felony, '  and  In 
fact  be  had  committed  no  ofTense. 

The  case  of  Snead  v.  Bonnoil,  166  N.  Z. 
325,  69  N.  E.  899,  was  a  case  where  a  person 
having  rightfully  in  bis  possession  articles 
of  silver  and  Jewelry  In  a  satchel  took  them 
to  a  pawnshop  and  asked  for  a  loan  of 
money  thereon.  Not  being  able  to  obtain  the 
amount  he  asked,  be  left  the  pawnshop,  and 
wlth'his  satchel  of  valuables  was  returning 
to  his  home,  when  a  peace  officer  came  up 
behind  bim  and  touched  him  on  the  shoulder, 
saying:  "What  have  you  got  In  that  bag?" 
The  owner  of  the  bag  turned  and  saw  two 
men  who  were  strangers  to  him  and  replied: 
"None  of  your  business.  Take  your  hand  off 
my  shoulder."  One  of  the  men  said:  "We 
are  officers,  and  you  are  under  arrest."  The 
man  inquired  upon  what  charge  he  was  being 
arrested,  and  the  officers  replied:  "We  want 
to  know  what  you  have  in  that  bag."  The 
arrest  was  for  a  felony,  and  the  officers  did 
not  ^lave  reasonable  grounds  for  believing 
that  the  plaintiff  had  committed  a  felony. 

The  case  In  which  the  facts  most  nearly 
resemble  the  facts  in  the  case  here  under 
consideration,  so  far  as  we  have  been  able  to 
find.  Is  the  case  of  Wiley  v.  State,  19  Ariz. 
346,  170  Pac.  869,  I*  R.  A.  1918D,  373,  where- 
in it  was  held  that  the  facts  and  circum- 
stances did  not  constitute  reasonable  and 
probable  grounds  for  an  arrest  for  the  sus- 
pected felony  without  a  warrant,  and  we 
think  the  facts  in  the  case  at  bar  show  even 
less  reasonable  grounds  for  making  an  arrest 
than  did  the  facts  and  circumstances  in  the 
Wiley  Case.  The  facts  In  the  Wiley  Case, 
briefly  stated,  are  these: 

About  12  o'clock  at  night  the  sherUF's  office 
at  Tucson  received  a  telephone  call  from 
Pastime  Park,  about  three  miles  distant,  that 
"a  woman  bad  l>een  robbed  of  $2,000  worth 
of  jewelry  and  half  beaten  to  death,"  and 
asking  that  an  officer  be  sent  out  at  once. 
The  sheriff  secured  an  automobile  and  di- 
rected two  deputy  sheriffs  and  a  policeman 
and  the  driver  of  the  car  to  go  to  the  park, 
look  the  matter  over,  and  report  to  him  by 
telephone  at  the  sherlfTs  office.  This  party 
proceeded  towards  the  park,  and  overtook 
James  Bates  and  his  wife,  who  were  riding 
In  a  car  on  their  way  to  their  home  beyond 
the  lArk.  The  Bates  car  sudaenly  turned 
north  towards  the  park,  and  the  officers  then 
directed  the  driver  of  their  car  to  speed  up,. 
which  was  done.  Coming  upon  or  near  the 
Bates  machine,  the  oflAcers  claimed  to  have 


called  in  a  very  loud  voice,  "Stop!  we  kre 
officers."  This  was  reiteated  Several  times; 
they  say,  but  received  no  attention  or  recogi 
nition  from  the  occupants  of  the  car.  Both 
cars  were  shown  to  have  been  running  with 
the  cut-outs  open,  and  the  Bates  car  had 
chains  which  were  making  a  rattling,  flap' 
ping  noise  when  the  car  was  nunlng.  One 
of  the  officers  testified: 

"I  then  took  my  pistol  and  fired  a  shot  to- 
wards the  wheel,  trying  to  puncture  a  tire. 
For  what  purpose?  To  stop  the  car.  Why  to 
stop  the  car?  To  fihd  out  who  the  parties 
were  in  the  car." 

He  testified  further  that  he  fired  another 
shot  in  the  same  direction,  a  second  or  two 
after  the  first  shot.  Other  shots  were  fired 
by  others  in  the. party.  The  Bates  car  then 
came  to  a  stop  about  25  feet  in  the  lead. 

Bates  testified  that  he  and  bis  wife  were 
returning  home  along  the  highway,  running 
at  the  rate  of  about  25  miles  an  hour,  and 
that  when  not  very  far  from  Pastime  Pari: 
his  wife  remarked  that  a  car  was  following 
them.  .  He  looked  back  and  saw  the  lights 
of  a  car  about  300  yards  in  the  rear.  A 
little  farther  on  his  wife  said,  "Pull  out  of 
the  road  and  let  the  machine  pass."  They 
gradually  did  so,  when  he  heard  a  noise 
which  he  thought  was  a  blow-out  or  a  shot 
He  Immediately  applied  the  emergency  brake 
and  threw  the  car  into  neutral,  remarking, 
"We  have  a  blow-out"  His  wife  then  said, 
"I  am  shot"  By  this  time  the  radiator  of 
the  officers'  car  overlapped  the  tailboard  of 
the  Bates  car,  and  stopped  about  25  feet  to 
the  left.  The  officers  pointed  their  revolvers 
In  his  direction,  and  one  stood  guard  while 
two  others  overhauled  the  car  and  two  boxes 
that  were  In  the  rear  of  the  car.  They  stated 
that  they  were  officers  and  had  Instructions 
to  search  the  car  for  booze.  Bates  said  to 
them,  "You  have  shot  my  wife."  One  ot 
them  answered,  "That  Is  G d d  non- 
sense." Another  said,  "Oh,  h— — ,  she  Is  just 
scared  to  death."  Mrs.  Bates  died  soon  after- 
wards. The  officers  went  on  to  the  park  and 
busied  themselves  in  looking  for  the  woman 
who  was  supposed  to  have  been  robbed  and 
beaten.  When  tbey  later  learned  that  Mrs. 
Bates  was  dead,  they  telephoned  the  sheriff's 
office  and  surrendered. 

It  was  held,  under  the  above  circumstances, 
that  the  officers  should  have  known  that  the 
command  to  stop  was  not  heard  because  of 
the  noise  of  the  cars ;  that,  before  the  officers 
had  a  right  to  forcibly  stop  the  Bates  car, 
the  surrounding  facts  and  circumstances 
should  have  been  such  as  to  induce  in  the 
mind  of  a  reasonably  cautious  and  prudent 
person  the  belief  or  well-founded  suspicion 
that  the  occupants  .of  the  car  had  committed 
a  felony.  These  officers  did  not  know  the 
name  or  have  any  description  of  the  fiersoh 
accused  ot  committing  the  felony.    Their  solis 
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and  only  reason  for  auspecting  the  occupants 
of  the  Bates'  car  was  the  fact  that  they 
believed  that  the  car  was  coming  towards 
them  and  turned  suddenly  when  overtaken 
and  refused  to  stop  when  spoken  to,  and 
that  the  facts  -here  shown  do  not  constitute 
ordinary  care  and  prudence  such  as  should 
have  dictated  the  course  pursued  by 
these  officers — ci^ng  People  v.  Kllvlngton, 
104  Cal.  8C,  37  Pac  799,  43  Am.  St  Rep.  73, 
and  Petrie  v.  Cartwright,  114  Ky.  103,  70 
S.  W.  297,  59  L.  R.  A.  720,  102  Am.  St  Rep. 
274,  from   which   is  quoted: 

"We  have  been  unable  to  find  any  common- 
law  authority  justifying  an  officer  in  killing  a 
person  sought  to  be  arrested,  who  fled  from 
him,  where  the  officer  acted  upon  suspicion, 
and  no  felony  had  in  fact  been  committed." 

See,  also,  notes  and  annotations  to  the 
Wiley  Case,  supra. 

[4]  The  petitioner  admits  the  killing  of  two 
innocent  women  by  some  member  or  members 
of  his  posse.  The  evidence  is  clear  and  un- 
controverted  that  two  bullets  penetrated  and 
passed  through  the  back  curtain  of  the  car 
from  the  rear,  about  midway  between  the 
upper  portion  of  the  body  and  the  top;  that 
two  other  bullets  i)a8sed  through  the  metal 
portion  of  the  body,  from  the  rear,  about 
eight  inches  above  the  seat ;  and  that  one  or 
two  other  bullets  passed  through  one  of  the 
back  side  doors  of  the  car.  These  physical 
facts  would  indicate  that  the  person  or  per- 
sons who  fired  these  bullets  intended  to  kill 
or  maim,  or  at  least  evinced  a  depraved  and 
malignant  purpose,  regardless  of  human  life. 
The  rule  is  well  settled  that  every  man  in- 
tends the  ordinary  and  probable  consequences 
of  that  which  he  purposely  does. 

The  petitioner  now  claims  that  he  did  not 
fire  the  fatal  shots;  that  the  shots  which 
penetrated  the  car  and  caused  the  death  of 
these  two  Innocent  women  were  fired  by 
Butler  or  possibly  other  members  of  the 
posse.  At  first  the  petitioner  admitted  that 
he  alone  did  the  killing,  to  protect  the  others, 
and  later  he  changed  his  story.  However 
this  may  have  been.  It  seems  to  us  that  they 
were  all  engaged  in  an  unlawful  undertaking, 
and  that  the  leader  of  the  party  cannot 
Justify  on  the  ground  that  he  himself  did 
not  fire  the  fatal  shots. 

[5]  If  this  attempted  arrest  was  unlawful 
and  without  Justification,  each  person  partici- 
pating will  be  held  responsible  for  the  illegal 
acts  of  the  others  done  pursuant  to  a  com- 
mon criminal  design — in  this  case  a  design 
to  consummate  an  illegal  arrest  in  an  illegal 
way.  The  common  purpose  need  not  be  to 
commit  the  particular  crime  that  was  in  fact 
committed.  If  two  or  more  persons  Join  in 
a  purpose  to  commit  a  crime  (In  this  case  an 
illegal  arrest),  each  of  them,  if  present,  is 
guilty  as  principal  of  any  other  crime  com- 
mitted by  the  others  in  pursuance  of  the 
common  purpose  or  as  a  natural  or  probable 


consequence  thereof.  Wiley  t.  State,  19 
Ariz.  346.  170  Pac.  869,  L.  B.  A.  IfllSD,  373; 

16  C.  J.  128;  6  B.  O.  L.  1003;  Spies  v.  People, 
122  111.  1,  12  N.  E.  865,  17  N.  E.  898,  3  Am. 
St  Bep.  320. 

This  brings  us  up  to  the  question  of  the 
degree  of  the  crime,  whether  it  was  murder 
or  manslaughter.  In  the  Wiley  Case,  supra, 
It  was  held  that  the  offending  officer  was 
guilty  of  murder  In  the  second  degree.  The 
provisions  of  the  Criminal  Code  of  Arizona 
of  1901  are  as  follows: 

"172.  Murder  is  the  unlawful  killing  of  hu- 
man being  with  malice  aforethought.  Such 
malice  is  expressed  or  implied.  It  is  expressed 
when  there  is  manifested  or  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a  fel- 
low creature.  It  is  implied  where  no  consid- 
erable provocation  appears,  or  when  the  cir- 
cumstances attending  the  killing  show  an  aban- 
doned and  malignant  heart 

"173.  All  murder  which  is  perpetrated  by 
means  of  poison  or  lying  in  wait  or  by  any 
other  kind  of  willful,  deliberate  and  premeditat- 
ed killing,  or  which  is  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate,  arson, 
rape,  robbery,  burglary  or  mayhem,  is  murder 
of  the  first  degree,  and  all  other  kinds  of  mur- 
der are  of  the  second  degree." 

It  will  be  seen  that  our  -statutes  differ 
from  the  Arizona  statutes  in  this  respect. 
Under  our  statutes  there  is  but  one  degree  of 
murder  and  murder  may  be  committed  in 
any  one  of  three  ways,  namely: 

(1)  By  a  premeditated  design  to  effect  the 
death  of  the  person  killed. 

(2)  When  done  In  a  manner  imminently 
dangerous  to  others  and  evincing  a  depraved 
mind,  regardless  of  human  life,  without  a 
premeditated  design  to  kill  any  particular 
person,  or  any  person. 

(3)  When  done  without  a  design  to  kill  by 
a  person  engaged  in  the  commission  of  a 
felony. 

Section  2317,  B.  L.  1910.  provides  that 
homicide  by  an  act  imminently  dangerous  to 
others  and  evincing  a  depraved  mind  is 
none  the  less  murder  because  there  was  no 
actual  intent  to  injure  others.  It  would 
seem,  therefore,  that  If  the  statutes  of 
Arizona  had  classified  homicide  and  murder 
as  our  statutes  do,  the  offending  ofiicers  lu 
the  Wiley  Case  would  have  been  guilty  of 
murder,  as  defined  by  our  statutes. 

In  Texas,  Colorado,  and  Missouri,  where 
the  crime  is  by  statute  divided  into  first  and 
second  degree  murder,  the  latter  being  where 
there  is  implied  malice,  it  has  been  held  that 
the  killing  of  an  Innocent  person  by  an  officer 
while  attempting  to  make  an  arrest  without 
a  warrant  on  suspicion  and  without  probable 
cause,  is  at  least  murder  in  the  second 
degree.    Carter  v.  State,  30  Tex.  App.  551. 

17  S.  W.  1102,  28  Am.  St  Bep.  944;  State  v. 
Coleman.  186  Mo.  151,  84  S.  W.  978,  60  L.  B. 
A.  .381 ;  Roe  y.  SUte,  65  Tex.  Cr.  B.  128,  115 
S.  W.  593. 
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As  we  view  It,  there  was  substantial  evl- 
dence  in  the  case  here  under  consideration 
supporting  each  of  our  three  statutory  meth- 
ods of  committing  murder,  and  especially  the 
second.  The  firing  of  six  shots  Into  the  top 
and  body  of  an  unidentified  closed  car,  occu- 
pied by  six  persons  and  moving  along  the  pub- 
lic highway,  by  oflleers  seeking  to  malce  an 
arrest  without  a  warrant,  as  we  see  it, 
evinces  a  depraved  mind,  regardless  of  hu- 
man life. 

The  application  Is  therefore  denied. 

1X)ILE,  P.  J,,  and  MATSON,  J.,  concur. 


Ex  parte  FLANNERY.     (No.  A-4013.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  29,  1922.) 

(Syllabus  hy  the  Court.) 

Municipal   corporations   «=s>624— May   not  Im* 
pose  penalties  In  excess  of  $20  for  violation 
of  city  ordinance. 
It  is  beyond  the  power  of  the  law-making 

body  of  a  municipal  corporation  in  this  state 

to  impose  penalties  in  excess  of  $29  for  the 

violation  of  a  city  ordinance. 

It  8.  Flannery  was  convicted  of  disturb- 
ing the  peace,  and  was  committed  to  Jail  on 
refusal  to  pay  a  fine  of  $100,  and  he  brings 
habeas  corpiis.  Writ  allowed,  and  petitioner 
ordered  discharged. 

W.  K.  Moore  and  Wm.  J.  Rieker,  both  of 
Ponca  City,  for  petitioner. 

James  Q.  Louthan,  of  Ponca  City,  for  re- 
spondent. 

PER  CURIAM.  The  applicant  was,  on 
June  10,  1921,  in  tlie  muulcipiil  court  of  Pon- 
ca City,  tried  and  convicted  on  two  charges 
of  disturbing  the  peace.  In  violation  of  a  mu- 
nicipal ordinance  of  said  city,  and  his  pun- 
ishment in  each  case  was  fixed  at  a  fine  of 
$100,  pursuant  to  the  penal  provisions  of  the 
ordinance.  The  applicant  refused  to  pay 
these  fines  and  costs,  and  was  thereupon  or- 
dered committed  to  the  city  Jail,  and  was  so 
committed.  The  applicant  then  instituted 
habeas  corpus  proceedings  here,  alleging  that 
he  is  illegally  restrained  of  his  liberty,  on 
the  grounds  that  the  municipal  court  was 
without  Jurisdiction  to  impose  such  a  penal- 
ty, and  that  the  Judgment  of  conviction  so 
had*  is  void  and  in  violation  of  the  Constitu- 
tion of  the  state  of  Olilahoma. 

The  court  finds  that  the  application  should 
be  sustained  on  authority  of  Ex  parte  Boch- 
mann  (Okl.  Cr.  App.)  201  Pac.  537,  and  Ex 
parte  Johnson  (Okl.  Gr.  App.)  201  Pac.  633. 
The  writ  is  therefore  allowed,  and  the  peti- 
tioner ordered  discharged. 
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JOHNSON  V.  STATE.     (No.  A-3707.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
March  2fi,  1922.) 

fSyUabus  ly  the  Court.) 

Larceny  ^=>55— Evidence  held  to  support  coo* 
viction. 
In  a  prosecution  for  larceny  of  live  stock, 
evidence  considered,  and  held  sufficient  to 
support  the  verdict  and  judgment,  and  that  no 
reversible  error  was  committed  on  the  triaL 

Appeal  from  District  Court,  McCMrtain 
County;   A.  A.  McDonald,  Judge. 

Jap  Johnson  was  convicted  of  the  theft  of 
a  cow,  and  he  appeals.    Afiirmcd. 

H.  P.  Hosey,  of  Idabel,  for  plaintiff  hi 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Oea,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  hi  error,  Jap 
Johnson,  was  tried  and  convicted  on  an  in- 
formation charging  the  theft  of  a  cow,  the 
personal  property  of  Mac  Bailey,  and  his 
punislnnent  fixed  at  imprisonmeut  in  the 
penitentiary  for  the  term  of  five  years.  He 
has  appealed  from  the  Judgment  rendered  on 
the  verdict  on  the  sole  ground  that  the  evi- 
dence is  insufiiclent  to  sustain  the  verdict 
and  Judgment  of  conviction. 

The  following  facts  appear  from  the  rec- 
ord: 

Mac  Bailey  was  the  owner  of  a  small  red 
cow,  branded  a  big  double  "M"  on  the  left 
side,  with  over  Jet  on  the  left  and  under  Jet 
on  the  right  ear.  The  owner  missed  his  cow 
in  May  of  the  year  1918,  and  did  not  find 
her  until  a  few  days  before  Christmas,  at 
which  time  he  found  her  in  possession  of 
Sam  Cobb. 

Sam  Cobb's  testimony  shows  that  he 
bought  this  cow  from  the  defendant,  John- 
son, in  the  fall  of  1918,  paying  him  $75  for 
her;  that  when  Bailey  claimed  the  cow  be 
went  to  the  defendant,  and  Uie  defendant 
returned  the  $75,  saying  that  he  had  traded 
with  another  fellow  for  the  cow. 

Another  witness  for  the  state  testified: 

"I  know  this  cow.  She  is  4  years  old.  I 
was  driving  along  near  Sbawncetown  and  saw 
her.  The  next  day  I  went  to  Mac  Bailey's  and 
told  him  that  I  saw  his  cow,  and  we  went  back 
the  next  morning  and  found  the  cow  there." 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified: 

"I  live  about  three  miles  from  Mac  Bailey's, 
I  saw  this  cow  the  first  time  along  about  Feb- 
ruary; in  May  a  fellow  by  the  name  of  Brooks 
swapped  this  cow  for  a  yearling,  and  I  gave 
him  $50  differeoce;  she  had  a  calf  in  July, 
and  I  sold  the  cow  to  Sam  Cobb;  in  about  three 
months  he  told  me  another  man  claimed  the 
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cow,  ao  I  gave  Urn  back  his  money;  I  went 
the  next  day  to  look  for  Brooks,  bat  I  conld 
not  find  him.  I  was  convicted  in  this  county 
on  a  charge  of  murder  and  served  3  yean  and 
20  days." 

Ed  Johnson,  the  defendant's  brother  testl- 
ned  that  he  was  present  when  the  defendant 
traded  his  yearling  for  the  cow,  and  the  fel- 
low said  his  name  was  Jim  Brooks.  It  ap- 
pears that  all  the  parties  concerned  are  ne- 
groes. 

It  Is  obvious  that  the  case  was  one  for  the 
consideration  of  the  Jury.  The  credibility  of 
the  testimony  of  the  defendant  and  witnesses 
testifying  in  his  behalf  Is  the  exclusive  prov- 
ince for  the  Jury  to  determine,  and,  although 
SDCh  testimony  may  be  uncontradicted  and 
not  directly  Impeached,  when  there  are  facts 
and  circumstances  in  evidence  tending  to  les- 
sen the  probability  that  such  testimony  Is 
trae,  the  jury  may  give  It  such  weight  as 
they  deem  proper,  even  to  the  extent  of 
wholly  disregarding  the  same.  In  our  opin- 
ion the  testimony  for  the  state  is  sufficient 
to  sustain  the  verdict.  The  Judgment  ap- 
pealed from  is  therefore  afSrmed. 

IIATSON  and  BESSET,  33^  concnr. 


Ex  parte  ROBERTS.    (No.  A-4216.) 

(Ciiimisal  Court  of  Appeals  of  Oklahoma. 
March  26,  1922.) 


Habeas 

quire 

An 
corpus 
inquire 
against 
ing. 


.fSyllalm*  hp  Editorial  Staff.) 

eorpus  ®=>30(l)— Will  not  lie  to  In- 

Into  sufficiency  of  evidence, 
oripnal  application  for  writ  of  habeas 
will  be  denied,  where  its  purpose  is  to 

into    the    sufficiency    of   the    evidence 
the  petitioner  in  the  preliminary  hear- 


Origlnal  application  by  W.  B.  Roberts  for 
A  writ  of  habeas  corpus,  alleging  unlawful 
restraint  by  George  Frampton,  Sheriff  of 
Comanche  County.    Application  d^iled. 

See,  also,  204  Pac.  653. 

0.  B.  Reeves,  of  Lawton,  for  petitioner. 
Hie  Attorney  General  0]H>osed. 

PER  CURIAM.  Petitioner,  W.  E.  Roberts, 
im  the  24th  of  February,  1922,  applied  to  this 
court  for  a  writ  of  habeas  corpus,  alleging 


that  be  was  unlawfully  restrained  of  hla  11b- 
'erty  and  imprisoned  by  George  Ftampton, 
sheriff  of  Comanche  county,  OkL 

In  substance,  petitioner  alleges  that,  on  the 
20th  day  of  February,  1022,  he  was  arrested 
by  said  sheriff  upon  a  complaint  and  war- 
rant issued  out  of  the  Justice's  court  of  M. 
T.  Perkins,  a  justice  of  the  peace  in  and  for 
said  Comanche  county,  jointly  charged  with 
his  wife  of  having  unlawfully,  willfully,  and 
feloniously  deserted  a  minor  child  under  the 
age  of  six  years;  that  on  the  21st  day  of 
February,  1922,  petitioner  was  given  a  pre- 
liminary hearing  on  said  charge,  and,  on  said 
preliminary  hearing,  was  held  to  answer  said 
charge  in  the  district  court  of  Comanche 
county.  But  petitioner  alleges  that  the  evi- 
dence produced  against  him  on  said  prelim- 
inary hearing  was  not  sufficient  to  estaUish 
the  fact  that  he  was  the  father  of  said  minor 
child,  and  ttiat,  although  the  said  Justice's 
court  had  Jurisdiction  of  the  subject-matter 
and  of  the  person  of  this  petitioner,  the  evi- 
dence at  that  preliminary  hearing  failed  to 
support  or  to  show  a  probable  cause  to  be- 
lieve the  petitioner  to  be  the  parent  of  said 
child  and  liable  for  its  support  There  is  at- 
tached to  the  petition  what  purports  to  be  a 
statement  of  the  justice  of  the  peace,  who 
held  the  pr^minary  examination  setting 
forth,  In  substance,  the  evidence  at  said  hear- 
ing. 

The  Attorney  General  interposed  a  demur- 
rer to  the  petition,  which  was  sustained  by 
the  court,  and  the  writ  denied  for  the  reason 
that  the  office  of  the  Writ  of  habeas  corpus 
Is  not  to  determine  the  guilt  or  innocence  of 
the  petitioner,  and  the  only  issue  presented 
by  it  Is  whether  or  not  the  petitioner  is  re- 
strained of  his  liberty  by  due  process  of  law. 
Ex  parte  Burroughs,  10  Okl.  Cr.  87,  133  Pac. 
1142. 

After  an  examination  of  the  application, 
the  court  reached  the  conclusion  that  the 
purpose  of  the  writ  in  this  instance  was  to 
inquire  Into  the  sufficiency  of  the  evidence 
adduced  against  the  petitioner  in  the  prelim- 
inary hearing.  All  questions  which  may  arise 
in  the  orderly  course  of  a  criminal  pros- 
ecution are  to  be  determined  by  the  court 
to  whose  jurisdiction  the  defendant  has  been 
subjected  by  law,  and  matters  constituting 
a  good  and  sufficient  defense  to  a  criminal 
charge  will  not  entitle  a  defendant  to  bis 
discharge  on  habeas  corpus.  12  R.  C.  L.,  p. 
1206,  124. 
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HAMILTON  V.  CRANE.     (No.  4654.) 

(Snpreme  Court  of  Montana.    Feb.  20,  1922.) 

Landlord  and  tenant  (3=3231  (8)— Evidenoo  sus- 
tained verdict  for  deifendant  in  rent  action. 

In  an  action  for  a' month's  rent  from  Au- 
gust 15  to  September  16,  where  tenant  occu- 
pied as  tenant  from  month  to  month,  evidence 
held  sufficient  to  support  general  and  special 
verdicts  for  defendant. 

Appeal  from  District  Coprt,  Cascade 
County;  H.  H.  Ewlng,  Judge. 

Action  by  L.  H.  Hamilton  against  J.  A. 
Crane.  E^om  Judgment  for  defendant  and 
an  order  overruling  motion  for  new  trial, 
plaintiff  apiteals.    Affirmed. 

Peters  &  ^mith,  of  Great  Falls,  for  ap- 
pellant 

Speer  &  Lohrke,  of  Great  Falls,  for  re- 
spondent. 

RETNOIiDS,  J.  Plaintiff  brought  this  ac- 
tion to  recover  from  defendant,  as  his  tenant, 
rent  alleged  to  be  due  on  a  garage  building 
in  Great  Falls.  The  action  was  tried  before 
the  court  sitting  with  a  Jury,  and  both  spe- 
cial and  general  verdicts  were  rendered  in 
favor  of  defendant.  Judgment  was  entered 
in  accordance  with  the  verdicts.  Motion  for 
new  trial  was  made  and  overruled.  Plain- 
tiff has  appealed  from  the  Judgment  and 
from  the  order  overruling  the  motion. 

A  written  term  lease  covering  the  prem- 
ises had  been  ivepared,  but  was  never 
signed.  The  action  was  commenced  upon  the 
theory  that  the  written  lease  was  in  effect, 
but  by  a  stipulation  of  the  parties  the  com- 
plaint was  amended,  and  it  was  agreed  that 
defendant  occupied  the  premises  as  tenant 
from  month  to  month,  and  that  the  only 
question  involved  In  the  case  was  whether 
or  not  the  premises  were  occupied  by  de- 
fendant for  the  period  of  one  month  from 
August  15,  1918,  to  September  15,  1918,  the 
I)eriod  for  which  the  rent  is  claimed.  The 
defendant  previously  occupied  the  building 
by  himself  and  three  subtenants,  severally 
named  K.  B.  Smith,  Kdward  McGlvern,  and 
Equity  Co-operative  Company.  There  Is  no 
question  but  that  defendant  himself  vacated 
the  premises  on  or  before  August  15,  but  it 
Is  the  contention  of  plaintiff  that  the  preih- 
laes  were  occupied  by  defendant's  subten- 
ants above  named,  and  that  therefore  the 
occupancy  was.  In  law,  the  occupancy  of 
defendant,  and  that  by  reason  thereof  de- 
fendant is  liable  to  plaintiff  for  the  rent 
for  tflat  month.  The  Jury  rendered  a  gen- 
eral verdict  In  favor  of  defendant,  and  also 
four  si)eclal  verdicts  In  favor  of  defendant, 
finding.  In  effect,  that  plaintiff  notified  de- 
fendant to  vacate  the  premises  on  or  before 
September  1,  1918;   that  defendant  notified 
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plaintiff  at  least  30  days  prloi^  to  the  15th 
day  of  August,  1918,  that  he  would  terminate 
his  lease  and  vacate  the  premises  on  August 
16,  1918;  that  plaintiff  authorized  defend- 
ai^t  to  request  the  subtenants  to  remain  aft- 
er the  15th  of  August,  1918;  and  that  de- 
fendant did  requea^  the  said  subtenants  so 
to  remain  In  the  building  after  the  15th  of 
August,  1918,  as  the  tenants  of  plaintiff. 

The  only  questlcm  Involved  in  this  appeal 
Is  whether  or  not  the  evidence  is  snfilcient 
to  support  the  findings  of  the  Jury.  There 
is  a  conflict  in  the  evidence  as  between  the 
plaintiff  and  the  defendant,  but  In  order 
to  determine  this  question  It  Is  necessary 
for  us  to  examine  only  the  evidence  received 
In  behalf  of  defendant.  From  this  evidence 
it  appears  that  in  June,  1918,  plaintiff  told 
defendant  that  he  had  sold  the  building,  and 
that  he  must  have  possession  before  Septem- 
ber 1.  Defendant  then  proceeded  to  make 
arrangements  for  a  new  location,  and  upon 
or  about  the  15th  of  July,  1918,  notified 
plaintiff  that  he  would  vacate  the  premises 
by  August  15.  Defendant  thereupon  ar-  ' 
ranged  with  his  subtenants  to  remove  from 
the  premises  by  that  date.  Assuming  that 
the  written  lease  above  mentioned  would  be 
executed,  defendant  had  given  to  his  sub- 
tenant. Smith,  a  written  lease  until  Decem- 
ber, 1018;  so.  In  order  to  secure  vacation 
of  the  premises  by  Smith  by  August  15  In 
accordance  with  his  plans,  defendant  paid 
to  Smith  $100  for  a  cancellation  of  his  lease. 
About  the  1st  of  August  plaintiff  called  up- 
on defendant  and  told  him  that  the  sale  had 
failed  of  consummation,  and  wanted  to  know 
whether  or  not  the  defendant  could  not  re- 
main In  the  building,  but  defendant  advised 
him  that  he  had  made  other  arrangements 
whereby  it  would  be  impossible  for  him  to 
do  so.  Plaintiff  then  requested  defendant 
to  see  the  subtenants,  and  request  them  to 
stay,  and  defendant  replied  that  he  would 
and  send  them  to  him.  Defendant  thereup- 
on spoke  to  each  of  the  subtenants  about  the 
matter,  and  asked  them  to  remain  and  to 
make  their  arrangements  with  Mr.  Hamil- 
ton, and  each  said  he  would  see  plaintiff. 
Defendant  did  not  know  at  the  time  that  he 
vacated  the  premises  whether  or  not  any 
such  arrangements  had  been  made. 

From  the  foregoing  evidence  It  appears 
that  defendant  had  made  complete  arrange- 
ments for  the  vacation  of  the  entire  build- 
ing by  August  15,  but  that  at  the  request  of 
plaintiff  he  asked  the  subtenants  mentioned 
to  remain  after  that  date.  While  it  does  ap- 
pear that  these  subtenants  did  not  enter  In- 
to any  arrangements  directly  vrith  plaintiff 
for  their  several  occupancies  of  the  premises, 
nevertheless  It  Is  clear  that  under  this  evi- 
dence they  remained  with  the  consent  of  the 
plaintiff  and  upon  his  express  request,  and 
not  by  virtue  of  the  several  leases  with  the 


4=9For  other  cases  see  same  topic  and  KET-NDMBBR  In  all  Kay-Numbered  DIcasU  and  Indaxea 


Digitized  by 


Google 


206 


205  PACIFIC  REPOBTES 


(Mont. 


defendant.  In  order  to  establish  the  re- 
lationship of  landlord  and  tenant,  it  is  not 
necessary  that  all  the  details  of  the  lease  be 
settled,  but  "a  presumption  of  a  tenancy 
arises  where  an  entry  and  occupancy  is  with 
the  permission  of  the  owner."  24  Cyc.  882. 
We  think  that  the  evidence  was  sufficient 
(0  sustain  the  findings  of  the  Jdry. 

The  Judgment  and  order  overruling  the 
motion  for  new  trial  are,  atnrmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  COOPEE,  HOIiLO- 
WAX,  and  GALEN,  JJ.,  concur. 


(62  Mont.  141) 

SCHOOL  DIST.  NO.  2  OF  SILVER  BOW 
COUNTY  V.  RICHARDS  et  al.     (No.  4610.) 

(Supreme  Court  of  Montana.     Jan.  23,  1922. 
Rehearing  Denied  March  6,  1922.) 

1.  Schools  and  school  districts  €=s>lll — Tax- 
payer could  sue  members  of  board  to  oancel 
Illegal  contract. 

A  ta.Ypayer  could  bring  suit  In  behalf  of  a 
school  district  against  members  of  the  school 
board  and  another  acting  fraudulently  in  sale 
and  purchase  of  property  for  the  district  with- 
out complying  with  requiremciTts  as  to  award- 
ing contracts  to  the  lowest  bidders,  for  pur- 
pose of  canceling  the  contract  and  recovering 
the  purchase  money;  it  being  Immaterial  wheth- 
er a  school  district  is  strictly  speaking  a  muni- 
cipal corporation  under  Laws  1913,  c.  76,  J 
402. 

2.  Schools  aad  school  districts  «=> ill— Tax- 
payer held  entitled  to  ignore  school  board 
In  bringing  action  In  behalf  of  district. 

W'lirre  it  is  made  to  appear  that  the  ma- 
jority of  a  school  board  acted  fraudulently  in 
entering  into  contracts  for  purcbnse  of  materi- 
als for  the  district,  a  taxpayer  could  bring  ac- 
tion In  behalf  of  the  school  district  without 
demanding  that  the  board  institute  suit,  though 
as  a  general  rule  In  such  a  controversy  relief 
mast  be  sought  first  from  the  corporate  au- 
thorities. 

3.  Schools  and  aohool  districts  iS=362— Mem- 
ber of  board  personally  liable  after  resig- 
nation lor  fraudulent  disposition  of  public 
funds. 

Where  a  member  of  a  school  board  resigns 
after  defrauding  the  district  by  entering  into 
contracts  tor  the  purchase  of  goods  for  the 
district  without  complying  with  the  law  as  to 
the  letting  of  contracts  to  the  lowest  bidder, 
be  reuiHius  personally  liable  to  the  district  for 
the  funds  disposed  of. 

4.  Contracts  «=s>266( I) —Schools  and  school 
districts  <»=>84i/2,  New  Vol.  I4A  Key-No.  Se- 
ries—Restoration of  consideration  not  nece*. 
sary  where  Impossible  on  rescission. 

Notwithstanding  Rev.  Codes  1907,  S  5065, 
restoration  of  everything,  of  value  received  is 
unnecessary  on  rescission  of  a  contract,  where 
rendered   Impossible   or  impracticatile   through 


no  fault  of  the  rescinding  party,  particularly 
if  the  court  is  able  to  accomplish  the  result 
by  its  decree,  and  this  was  true  in  an  action  by 
a  minority  of  a  school  board  to  rescind  a  con- 
tract fraudulently  entered  into  by  the  majority 
without  complying  with  Laws  1913,  c.  76,  i 
509. 

5.  Schools  and  school  districts  $=>80(2)— Let- 
ting of  contract  for  purchase  of  piano  and 
phonograph  without  considering  other  bids 
held  prima  facie  fraudulent 

Letting  of  contract  by  majority  members 
of  a  school  board  for  purchase  of  a  second- 
hand piano  and  phonograph  at  a  price  much 
in  excess  of  their  value  and  without  considering 
other  bids  h«ld  prima  facie  fraudulent. 

6.  Schools  and  school  districts  «=s80(2)— "Dis- 
eretlon"  exercised  by  school  board  In  pur- 
chasing property  for  district  means  "delib- 
erate Judgment,"  and  Is  not  exercised  when 
fraudulent  purposes  prompts  award  of  con- 
tract. 

Discretion,  as  applied  to  public  function- 
aries, surh  as  members  of  a  school  board  when 
purchasing  property  for  the  district,  means 
the  power  or  right  to  act  officially  according 
to  what  appears  just  and  propei»— that  is, 
"deliberate  judgment" — and  officers  prompted 
by  a  fraudulent  purpose  in  awarding  a  con- 
tract cannot  be  said  to  be  exercising  discretion 
(citing  Words  and  Phrases,  First  and  Second 
Series,  Discretion). 

7.  Trial  «=>384— Motion  for  nonsuit  nnknown 
to  equity  praotloe. 

A  motion  for  nonsuit  at  close  of  plaintiff's 
case  is  a  proceeding  unknown  to  the  equity 
practice,  but  has  the  effect  of  a  submission  of 
the  entire  controversy  for  final  judgment,  and 
presupposes  that  the  defendants  have  no  evi- 
dence to  offer,  or  that  they  elect  to  stand  on 
the  case  presented  by  the  plaintiff. 

Appeal  from  District  Court,  Silver  Bow 
County;   Edwin  M.  Lamb,  Judge. 

Action  by  School  District  No.  2  of  Silver 
Bow  Ck)unty,  on  relation  of  John  Hawkins, 
against  'Frank  L.  Richards  and  others. 
From  a  judgtnent  for  defendants,  and  an  or- 
der denying  a  motion  for  new  trial,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

M.  J.  Cavanaugh,  of  Bntte,  for  appellant. 
M.  A.  Rotering  and  A.  C.  McDaniel,  both 
of  Butte,  for  respondents. 

HOLLOWAT,  J.  The  complaint  In  this  ac- 
tion, omitting  the  foriual  parts,  sets  forth 
that  plaintiff  and  defendants  Richards  and 
Chlnn  constituted  the  board  of  trustees  of 
school  district  No.  2,  Silver  Bow  county; 
that  on  November  14,  1918,  Richards  and 
Cliinn,  assuming  to  act  for  the  schoof  dis- 
trict, wrongfully  and  corruptly  entered  into 
a  contract  with  defendant  Connell  Company 
for  the  purchase  by  the  district  of  a  piano 
nnd  vlctroln  nt  the  agreed  price  of  $663.45 ; 
that  the  contract  was  made  without  a  meet- 
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log  (A  the  board  being  held  or  the  contract 
anthorlzed  and  without  any  bids  having  beoi 
called  for,  as  required  by  law;  that  the  In- 
struments were  delivered  to  the  district  on 
November  17;  that,  upon  protest  being  made 
by  plaintiff,  the  board  ordered  that  bids  be 
received  and  a  notice  calling  for  bids  to  be 
opened  on  February  15,  1919,  was  published 
in  one  of  the  Butte  papers;  that  the  defend- 
ants liichards  and  Cbinn,  In  agreeing  to  call 
for  bids,  acted  In  bad  faith  without  aiiy  in- 
tention of  considering  any  bids  which  might 
be  submitted,  and  only  for  the  purpose  of 
giving  color  *of  legality  to  their  proceedings, 
and  with  the  Intention  of  ratifying  and  con- 
firming the  illegal  contract  previously  made 
with  the  defendant  Connell  Company;  that 
at  the  meeting  held  on  February  15  two  oth- 
er bids  were  received,  each  lower  than  the 
bid  of  the  Connell  Company,  but  that  de- 
foidants  Richards  and  Chlnn,  Intending  to 
defraud  the  district,  Ignored  and  refused  to 
consider  the  other  bids  and  arbitrarily 
awarded  the  contract  to  the  defendant  Con- 
nell Company  for  the  sam  of  $663.45,  and  im- 
mediately ordered  a  warrant  for  that  amount 
to  be  drawn  and  delivered;  that  the  warrant 
was  drawn,  delivered,  and  cashed;  that  th'e 
instrumenta  purchased  did  not  meet  the  re- 
quirements contained  in  the  published  no- 
tice, but  were  greatly  inferior  in  quality,  and 
the  price  paid  therefor  grossly  excessive. 
The  prayer  is  for  the  cancellation  of  the  con- 
tract, tor  the  return  of  the  goods  to  the  sell- 
er, and  for  the  recovery  of  the  purchase 
price,  with  interest,  for  the  use  of  the  dis- 
trict. Issues  were  Joined,  and  the  cause 
brought  on  for  trial.  At  the  conclusion  of 
plaintilTg  testimony,  the  court  uiwn  motion 
of  defendants,  rendered  and  had  entered  a 
judgment  dismissing  the  complaint.  From 
that  Judgment  and  from  an  order  denying  a 
new  trial,  plaintiff  appealed. 

[1-3]  The  right  of  the  plaintiff  to  maintain 
the  action  cannot  be  questioned.  This  is  a 
taxpayer's  suit,  but  the  Judgment  recovered 
inures  to  the  benefit  of  the  school  district 
Plaintiff  could  gain  nothing  from  a  success- 
ful termination  of  the  action  except  the  ben- 
efit common  to  all  taximyers  which  would  ac- 
crue from  preserving  the  public  funds  from 
unlawful  dissipation.  Independent  School 
District  v.  Collins,  15  Idaho,  535,  98  Pac.  857, 
128  Am.  St  Rep.  76;  14  O.  J.  938.  It  is  im- 
material whether  a  school  district  of  this 
state  is,  strictly  speaking,  a  municipal  cor- 
poration. It  is  a  public  corporation,  and  as 
.snch  may  sue  and  be  sued.  Section  402,  c. 
76,  Lews  of  1913.  It  is  the  general  rule  that 
in  a  controversy  of  this  character  relief  must 
be  sought  first  from  the  corporate  authori- 
ties (Brandt  v.  Mcintosh,  47  Mont  70,  130 
Fac.  413),  but,  where  it  is  made  to  appear 
that  the  majority  of  the  governing  board  act- 
ed fraudulently  in  bringing  about  the  condi- 
tion of  which  complaint  Is  made,  it  would  be 


idle  to  demand  of  the  members  constituting 
the  majority  that  they  institute  suit  against 
themselves  and  charge  their  own  delinquency 
as  the  ground  for  recovery  (Gerry  v.  Bis- 
marcl£  Banlt,  19  Mont  191,  47  Pac.  810;  Mc- 
Connell  v.  Combination  M.  &  M.  Co.,  30  Mont 
239,  76  Pac.  194,  101  Am.  St  Rep.  703;  Klein- 
Schmidt  V.  American  Min.  Co.,  49  Mont  7, 
139  Pac.  7^).  Neither  does  It  alter  the  sit- 
uation that  after  the  transaction  In  ques- 
tion and  before  the  trial  defendant  Richards 
resigned  as  trustee.  His  personal  liability 
is  predicated  upon  his  fraudulent  disposition 
of  the  public  funds,  and  that  liability  cannot 
be  evaded  by  his  subsequent  resignation. 

[4]  Section  6065,  Revised  Codes,  provides 
that,  as  a  condition  precedent  to  the  right 
to  rescind  a  contract,  the  party  seeliing  re- 
scission must  restore  to  the  other  party 
everything  of  value  received  under  the  con- 
tract or  offer  restoration.  This  statute  is 
but  declaratory  of  a  mle  in  effect  long  prior 
to  the  enactment  of  oar  Codes,  and  it  has 
been  held  quite  nniformly  that  where  res- 
toration has  been  rendered  impossible  or  im- 
practicable through  no  fault  of  the  rescind- 
ing party,  he  may  have  his  relief,  particular- 
ly if  the  court  is  able  to  accomplish  the  re- 
sult by  its  decree.  2  Black  on  Rescission,  {g 
616  and  618.  Plaintiff  constituted  a  minori- 
ty of  the  board,  and,  as  snch,  had  no  more 
authority  than  a  stranger  to  redeliver,  or  of- 
fer to  redeliver,  the  property  to  the  seller. 
He  does  allege  in  his  complaint  that  the  in- 
struments are  in  the  school  building  where 
they  were  wrongfully  placed  by  the  seller 
and  may  be  restored  by  the  court's  decree. 
Under  the  clrcum.stances,  we  think  this  is  a 
snfflclent  compliance  with  the  rule,  particu- 
larly in  view  of  the  fact  that  the  property 
was  purchased  without  plalntifTs  consent 
and  over  bis  protest  The  contract  of  No- 
vember 14,  1918,  was  void  because  bids  were 
not  called  for  as  required  by  law  (section 
509,  c.  76,  Laws  of  1913),  and  because  the 
members,  Richards  and  Chinn,  acted  as  in- 
(Ilvidnals,  and  not  as  a  board  in  a  meeting 
duly  called  for  that  purpose.  35  Cyc.  902, 
903. 

The  evidence  discloses  the  following  facts: 
On  November  14,  1918,  Richards  and  Chlnn 
met  with  an  agent  of  the  Connell  Company 
and  aasumed  to  enter  into  a  contract  and  bind 
the  district  to  purctiase  from  the  Connell 
Company  a  piano  and  victrola,  some  needles 
and  records,  for  $663.46.  The  instruments 
were  delivered  to  the  school  district  on  No- 
vember 17  and  a  bill  for  the  purchase  price 
presented  three  or  four  days  later.  T:-  ere  had 
not  been  any  meeting  of  the  board  and  no 
bids  had  been  called  for.  Later  plaintiff  pro- 
tested to  the  other  board  members  and  it  was 
then  ordered  by  the  board  that  bids  be  called 
for,  and  notice  was  published  in  a  Butte  pa- 
per. The  notice  called-  for  bids  upon  "one 
high-grade  piano,  not  to  exceed  $400,  and  one 
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large  Tlctrola,  not  to  exceed  f225,  In  value." 
On  February  IS,  1019,  the  date  mentioned 
In  the  notice,  four  bids  were  submitted.  The 
Connell  Company  off««d  a  Harrington  piano 
for  $385  and  a  No.  16  vlctrola  for  $225.  J. 
B.  Barrle  submitted  a  bid  for  a  Wick  piano 
at  $325  and  a  Path6  phonograph  for  $90.  M. 
H.  Hall  offered  a  victrola  for  $185,  and  Or- 
ton  Bros,  offered  five  pianos  at  prices  rang- 
ing frcHD  $450  to  $475,  each,  and  one  piano 
for  $290,  and  a  Tlctrola  for  $225,  with  the 
statement  that  a  discount  of  $100  wonld  be 
allowed  If  lioth  Instruments  were  purchased 
from  them.  The  evidence  further  discloses 
that,  upon  these  bids  being  read  by  the  clerk 
all  of  thrai  except  the  Connell  Company's 
bid  were  laid  to  one  side;  that  defendant 
Richards  Immediately  moved  that  the  con- 
tract be  awarded  to  the  C<MineU  Company,  but 
before  the  motion  was  acted  upon  there  was 
some  discussion  by  a  representative  of  the 
Connell  Company  and  a  representative  of 
Orton  Bros.  At  the  conclusion  of  the  dis- 
cnsslon  the  roll  was  called,  and  defendants 
Richards  and  Chinn  voted  In  favor  of  the 
motion  and  plaintiff  against  It  A  warrant 
was  tfaerenpon  drawn  for  the  purchase  price 
and  delivered  to  the  representative  of  the 
Connell  Company,  and  it  is  admitted  that  it 
was  received  and  cashed  by  that  company. 
There  Is  evidence  that  neither  Richarati 
nor  Ghlnn  gave  any  consideration  to  the  bids 
other  than  the  bid  of  the  Connell  Company. 
Touching  the  character  of-  the  property  pur- 
chased, the  evidence  discloses  that  the  piano 
was  about  a  third  grade  Instrument  when 
new,  and,  when  new,  was  of  the  reasonable 
value  of  $275  or  thereabouts;  that  in  fact  It 
was  a  secondhand  piano  which  had  been  suIh 
Jected  to  hard  usage  for  anywhere  from  two 
to  five  years ;  that  several  of  the  hammers  had 
been  broken  off  and  repaired  In  an  unwork- 
manlike manner;  that  the  keys  were  yellow 
with  age ;  that  the  strings  were  badly  rusted 
and  had  been  covered  with  Japnlac  or  some 
similar  substance  to  bide  the  rust;  that  some 
of  the  strings  had  been  broken  and  repaired: 
that  under  the  keys  there  had  accumulated 
large  quantities  of  dust,  pins,  burnt  matches, 
buttons,  carpet  sweepings,  lint,  etc.;  that  at 
one  end  a  large  piece  had  been  broken  out  of 
the  case  and  replaced  with  putty  or  some 
other  substance,  and  that  In  its  then  condi- 
tion the  Instrument  was  worth  not  to  exceed 
$200;  that  the  victrola  was  an  old  style  In- 
strument, a  style  not  then  manufactured; 


and  that  Its  selUng  price,  $200,  was  marked 
plainly  on  the  case. 

[6]  To  say  the  least  of  It,  this  evidence  es- 
tablished a  prima  fade  case  of  fraud.  The 
fact  that  the  transacticm  bad  Its  inception 
in  an  Illegal  contract,  that  the  instruments 
purchased  did  not  measure  np  to  the  require- 
ments of  the  published  notice,  that  the  piano 
was  a  cheap.  Inferior,  secondhand  Instrument 
which  had  been  subjected  to  long,  hard 
usage,  that  the  price  paid  for  It  was  nearly 
double  Its  fair,  reasonable  value,  and  that 
the  price  paid  for  the  victrola  was  $25  more 
than  the  retail  price,  and  the  fact  that  no 
consideration  was  given  to  the  bids  other 
than  the  bid  of  the  Connell  Company,  cannot 
be  reconciled  with  the  theory  that  the  ma- 
jority of  the  board  acted  In  good  faith  and 
solely  for  the  best  interests  of  the  district. 

[8]  It  Is  urged  by  respondents  that  the 
board  was  vested  with  a  wide  discretion  In 
awarding  the  contract,  and  this  may  be  con- 
ceded to  be  the  general  rule.  35  Cyc.  956. 
Discretion,  as  applied  to  public  function- 
aries, however,  means  the  power  or  right  to 
act  officially  according  to  what  appears  Just 
and  proper.  S  Words  and  Phrases,  First 
Series,  2096.  It  means  "deliberate  Judg- 
ment" (2  Words  and  Phrases,  First  and  Sec- 
ond Series,  64),  and  it  is  a  contradiction  of 
terms  to  say  in  this  instance  that  the  ma- 
jority, acting  as  the  board,  exercised  dis- 
cretion, but  were  prompted  by  a  fraudulent 
purpose.  Fraud  and  discretion  do  not  exist 
In  the  same  place  at  the  same  time. 

[7]  The  motion  made  by  the  defendants 
at  the  conclusion  of  plaintiff's  case  is  desig- 
nated a  motion  for  nonsuit.  Such  a  proceed-' 
ing  is  unknown  to  the  equity  practice.  It 
had  the  effect,  however,  of  a  submission  of 
the  entire  controversy  for  final  Judgment 
(Streicher  v.  Murray,  36  Mont.  45,  92  Pac. 
36)  and  presupposed  that  the  defendants  had 
no  evidence  to  offer  or  that  they  elected  to 
stand  upon  the  case  presented  by  the  plain- 
tiff (Stevens  v.  Trafton,  38  Mont  520,  98  Pac. 
810). 

No  good  cause  appearing  for  orderlni?  a 
new  trial,  the  "judgment  and  order  are  re- 
versed, and  the  cause  is  remanded  to  the 
district  court,  wIOi  directions  to  enter  the 
proper  Jndgmoit  in  t&vac  of  the  plaintiff. 

Reversed. 

BRANTLT,  0.  J.,  and  RBYNOI/DS,  COOP- 
ER, and  OALFN,  JJ.,  concur. 
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(Supreme  Conrt  of  Montana.    Feb.  20,  1922.) 

i.  Attachment  «=»232— Exemption  cannot  be 
raised  by  motion  to  dissolve  attachment. 
That  property  attached  was  exempt  can- 
not be  raised  by  motion  to  dissolve  the  'attach- 
ment, such  a  motion  being  available  only  where 
the  writ  was  improperly  or  irregularly  issued, 
as  provided  by  Rev.  Codes  1921,  §§  6681-8683. 

2.  Homestead  4t=>2l4— -Motion  to  dissolve  at- 
tachment  because   money   was   proceeda  of 
homestead  based  on  record  mnst  be  snpported 
by  the  record  evidence. 
Where   none   of  the   record   evidence   dis- 
closed   any    connection    between    the    moneys 
attached  and  a  homestead  entry,  the  court  waa 
without  power  to  order  the  writ  discharged, 
where  the  case  was  presented  on  record  evi- 
dence alone. 

Ciomniissloners'  Opinion. 
Appeal    from    District    Gonrt,    Obonteau 
County;  John  W.  Tattan,  Judge. 

Action  by  Henry  Davis  and  another,  co- 
partners, doing  business  under  tbe  firm  name 
of  Davis  Brothers,  against  Lanra  SI.  Bryant 
From  an  order  dissolving  an  attachment, 
plaintiffs  appeal.    Reversed. 

Stranahan,  Towner  &  Clark,  of  Ft  Benton, 
for  appellants. 

H.  S.  McGinley,  Of  Ft  Benton,  for  re- 
q;)ondent 

HORSKY,  C.  Appeal  from  an  order  dis- 
solving an  attachment.  Plaintiffs  commenced 
an  action  In  the  district  court  of  Chouteau 
county  against  the  above-named  defend- 
ant to  recover  the  sum  of  $658.66,  together 
with  Interest  and  costs  of  suit.  A  writ  of 
attachment  was  issued  and  certain  real  prop- 
erty belonging  to  the  defendant  was  levied 
upon  by  the  sheriff.  Subsequently,  and  on 
or  about  October  18,  1917,  an  alias  writ  of 
attachment  In  said  cause  was  Issued  by  the 
.clerk  of  said  court  and  levy  duly  made 
upon  money  to  the  amount  of  $1,060  In  the 
Benton  State  Bank,  belonging  to  the  de- 
fendant 

On  November  10,  1919,  the  defendant 
moved  to  dissolve  the  attachment  last  above 
made  for  the  reason: 

"That  the  said  moneys  are  the  proceeds  from 
the  sale  of  a  S20-acre  homestead  patented  to 
the  defendant,  Laura  E.  Bryant,  and  that  said 
debt  made  cause  of  action  if  she  is  liable  at 
•11  therefor  was  contracted  prior  to  the  issu- 
ance of  the  patent  to  said  lands  and  by  rea- 
sen  thereof,  the  said  homestead  lands,  to- 
gether with  the  proceeds  from  the  sale  here- 
of, are  exempt  from  execution  or  attachment 
for  debts  or  expenses  contracted  prior  to  the 
time  patent  was  issued." 

The  motion  specified  that  it  was  to  be 
"made  upon   the  records   and  files  in   the 
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cause,  and  upon  such  other  evidence  as  It 
may  be  necessary  to  produce,  Including  the 
record  of  patent" 

On  November  18,  1919,  this  motion  was 
submitted  to  the  court  for  decision  upon  the 
following  papers,  td  wit,  writ  of  attachment, 
alias  writ  of  attachment  together  with  re- 
turns thereon,  copy  of  patent  from  the  gov- 
ernment of  the  United  States,  and  a  deed 
from  the  defendant  to  one  Charles  Nelson. 
These  were  the  only  papers  and  the  only 
evidence  considered  by  the  lower  court  In 
passing  upon  the  motion.  Thereafter,  and 
on  April  20,  1920,  the  conrt  made  an  order 
dissolving  the  attachment. 

Counsel  for  plaintiffs  Invite  attention  to 
several  matters,  any  one  of  which  they  urge 
Is  sufficient  to  demcHistrate  that  the  court 
was  In  error  In  dissolving  the  attachment. 

[1]  It  is  first  Insisted  that  we  are  not  per- 
mitted to  pass  upon  the  main  question  In  the 
case  because  the  motion  to  discharge  the  at- 
tachment was  not  made  upon  the  ground 
that  the  writ  of  attachment  was  Improperly 
or  Irregularly  Issued,  as  provided  for  in  sec- 
tions 6681,  6682,  and  6683  of  the  Revised 
Codes,  but  that  the  property  levied  upon  was 
exempt  from  seizure  under  a  vn*lt  of  attach- 
ment or  execution.  With  this  we  agree.  The 
question  is  not  one  that  properly  arises  upon 
a  motion  to  dissolve  an  attachment.  State 
ex  rel.  Malin-Yates  Ca  v.  Justice  of  the 
Peace,  51  Mont.  133,  149  Pac.  709;  Holraan 
V.  Cooper,  48  Wash.  24,  92  Pac  781 ;  Culhane, 
etc.,  Co.  T.  Farrand,  34  S.  D.  87,  147  N.  W. 
271. 

[2]  But  even  assuming  that  the  question 
stated  In  the  motion  could  be  raised  in  the 
manner  pursued  by  the  defendant  here,  we 
are  still  confronted  with  the  fact  that  cases 
of  this  character,  presented  to  the  lower 
court  on  record  evidence  alone,  must  be  de- 
cided "precisely  upon  what  was  before  the 
district  court;  that  is,  upon  record  evidence, 
and  nothing  else."  .  Newell  v.  Whltwell,  16 
Mont  243,  40  Pac.  866.  The  motion  advised 
the  lower  court  that  the  defendant  claimed 
the  money  levied  upon  represented  proceeds 
from  the  sale  of  a  federal  homestead  belong- 
ing to  the  defendant,  and  was  therefore  ex- 
empt from  attachment  and  execution.  The 
inquiry  by  the  district  court  was  limited  to 
the  very  matter  specified  in  the  motion. 
Omaha,  etc.,  Go.  v.  Ohauvin-Fant,  etc.,  Co., 
18  Mont  468,  45  Pac.  1087. 

Nowhere  In  the  record  evidenced  considered 
by  the  lower  court,  is  there  disclosed-  any 
connection  between  the  moneys  attached  and 
any  homestead  entry.  The  answer  of  the 
garnishee,  Benton  State  Bank,  and  the  sher- 
ilt's  return  to  the  writ  of  attachment  even 
if  considered  of  any  probative  value,  are  both 
barren  of  any  suggestion  that  the  monej'S 
attached  represented  proceeds  from  the  sale 
of  a  federal  hcMtnestead  owned  by  the  de- 
fendant ^ 
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No  affidavit  was  filed  by  tbe  defendant  in 
support  of  her  motion,  and  tbe  district  court 
therefore  did  not  have  before  It  anything  to 
move  it  to  order  the  writ  discharged. 

For  the  foregoing  reasons,  we  recommend 
that  the  order  appealed  from  be  reversed. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  tbe  order  appealed 
from  Is  reversed. 


(62  Mont  822) 
WRIGHT  V.  B0WLU8  et  al.    (No.  4596.) 

(Supreme  Court  of  Montana.     Feb.  20,  1922.) 

Broker*  <s=>64(l)— Net  entitled  to  reoover  on 
conditional    note  for  commission   all   above 
"net"  price  to  owner,  purchaser  not  having 
performed. 
A  broker  authorized  to  sell  at  a  certain 
price  "net"  to  owner,  broker  to  be  allowed  to 
retain  on  account  of  commission  half  of  the 
down  paj'ment,  and  a  couditional  note  to  be  giv- 
en for  the  balance  of  commission,  payable  when 
the  remainder  of  the  purchase  price  was  paid, 
cannot    recover   on   the   note   given   pursuant 
thereto,  across  the  face  of  which  was  written: 
"Not  transferable.    Commission  note  on  sale  to 
R."— the   purchaser    having   made    no    further 
payments,  but  abandoned  the  land  and  contract. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Net.] 

Appeal  from  District  Ck>art,  Fergus  ConA- 
ty ;  Roy  E.  Ayers,  Judge. 

Action  by  Edmund  Wright  against  Mrs. 
Hattie  A.  Bowlus  and  another.  From  Judg- 
ment for  defendants  and  an  order  denying 
new  trial,  plaintiff  appeals.    Affirmed. 

B.  K.  Cnieadle  and  Frank  A.  Wright,  both 
of  Lewlstown,  for  appellant 

Blackford  &  Huutoon,  of  Lewlstown,  for 
respondents. 

GALEIN,  J.  This  is  an  action  on  a  prom- 
issory note,  dated  August  23,  1913,  for  $900, 
executed  by  the  defendants,  payable  to  the 
plaintiff  on  or  before  March  15,  1014,  with  In- 
terest at  6  per  cent,  per  annum  and  reason- 
able attorney's  fees.  Across  the  face  of  the 
note  in  red  ink  tbe  following  appears:  "Not 
transferable.  Commission  note  on  sale  to 
Taylor  Rutter."  By  answer  filed  the  defend- 
ants admitted  the  execution  of  the  note,  but 
alleged  that  it  was  given  as  evidence  of  the 
balance  of  commissions  agreed  to  be  paid  tbe 
Wright  Land  &  Investment  Company,  a  cor- 
poration, on  tbe  sale  of  certain  real  estate, 
upon  conditions  which  were  never  performed, 
evinced  by  the  Indorsement  across  the  face 
of  the  note,  made  before  Its  delivery,  and 
therefore  that  tbe  note  is  not  binding  or  en- 
forceable. 

Upon  Issue  Joined,  tbe  case  was  tried  by 
the  court,  a  jury  being  expressly  waived  by 


stipulation,  and  resulted  in  findings  and 
Judgment  In  favor  of  the  defendants.  Tbe 
plaintiff  has  appealed  from  the  Judgment 
and  the  order  overruling  his  motion  for  a 
new  trial. 

Although  several  errors  are  assigned,  but 
one  question  is  presented  by  them,  namely: 
Is  the  note  In  suit  enforceable  as  against 
the  defendants? 

Execution  of  tbe  note  having  Iteen  admit- 
ted by  defendants'  answer,  the  court  at  once 
properly  put  the  defendants  upon  their  de- 
fense. From  the  evidence  it  appears  that 
the  defendant  Hattie  A.  Bowlus  was  tbe 
owner  of  about  1,0(X)  acres  of  ranch  property 
In  Fergus  county,  a  portion  of  which  was 
Improved.  In  August,  1913,  C.  George  Bowl- 
us, as  the  agent  of  his  wife,  Hattie  A.  Bowl- 
us, listed  this  land  for  sale  with  the  Wrigbt 
Land  &  Investment  Company  (hereinafter 
referred  to  as  the  company)  to  net  Mrs.  Bow- 
lus $38  per  acre,  the  company  to  receive  as 
Its  commission  any  additional  amount  for 
which  the  land  was  sold.  Subsequently,  on 
August  25,  1913,  tbe  company  addressed  a 
letter  to  the  defendant  G.  George  Bowlus  at 
Scrlbner,  Neb.,  wherein  it  is  stated: 

"We  have  just  made  a  deal  ♦  •  •  for 
tbe  sale  of  the  south  280  acres  of  your  land. 
»  •  •  The  price  we  are  getting  for  this  land 
is  $40.00  an  acre.  We  are  taking  $1,000  in 
cash  on  the  signing  up  of  the  papers  and  the 
balance  of  the  purchase  price  is  to  be  paid  in 
cosh  on  the  Ist  day  of  March,  1914,  with  inter- 
est at  six  per  cent,  from  date.  Of  the  $1,000.00 
cash  payment  we  mentioned,  we  must  have 
$500.00  and  a  conditional  note  for  the  balance 
of  our  commission,  when  the  next  payment  is 
made  on  the  lat  of  March  next  •  »  »  We 
have  a  conditional  deposit  on  this  proposition 
pending  a  ratiiication  by  you  and  if  this  plan 
is  satisfactory,  we  will  make  up  the  papers  as 
soon  as  you  wire,  and  we  have  your  UK  and 
send  them  on  to  you  for  signature,  together 
with  the  $500.00  payment" 

To  this  letter  the  defendant  O.  George 
Bowlus  made  reply  by  telegram  dated  Au- 
gust 28,  1913,  reading  In  part  as  follows: 

"Tour  letter  confirming  sale  two  hundred 
eighty  acres  received  and  same  accepted.  Own- 
er changes  price  on  balance  of  farm  to  forty 
dollars  per  acre  net  to  her." 

And  on  the  same  date  as  the  telegram  tbe 
defendant  0.  George  Bowlus  wrote  a  letter 
from  Scrlbner,  Neb.,  to  the  company  reading 
in  part  as  follows: 

"As  I  wrote  you  some  time  ago,  Mrs.  Bowlus 
said  she  would  not  sign  deed  less  than  $38  per 
acre — and  she  rather  upbraided  me  for  cutting 
the  price  In  my  last  letter— but  she  will  sign 
the  papers  closing  on  this  tract  of  280  acres. 
As  for  the  balance  of  tbe  farm,  720  acres,  she 
wants  $40  net  to  her.  This  will  be  well  worth 
$40,  too,  as  it' carries  with  it  all  the  buildings 
and  a  telephone  line  that  cost  $250.  and  more 
of  the  land  in  proportion  to  the  whole  is  broke 
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out  and  farmed.  Ton  sltonld  bave  no  trouble  in 
getting  thia  price  net  to  her  for  the  balance 
and  I  trust  yon  may  be  able  to  more  it  soon 
at  these  figures.  Send  on  the  papers  for  signa- 
tures and  draft  for  the  $500.00.  We  will  sign 
conditional  note  to  yon  for  the  balance  of  Com. 
due  you  on  this  sale.  I  am  expecting  to  leave 
for  Alberta  before  long  via  Montana,  and  hope 
to  see  you  and  also  Mr.  Boyer,  tenant,  and  ar- 
range matters  in  regard  to  possession  of  the 
bal.  of  the  farm  if  prospective  purchaser  de- 
sires iMssession." 

Following  this  exchange  of  communica- 
tions, the  defendant  G.  George  Bowlus  went 
to  Lewlstown,  Mont.,  and  on  the  afternoon 
of  Sei)teniber  11,  1913,  met  the  plaintiff,  Ed- 
mund Wright,  at  his  office  In  Lewlst<5wn.  A 
form  of  contract  for  the  sale  of  the  280  acres 
of  land  had  been  prepared  by  the  company, 
dated  August  23,  1913,  which  was  already  ex- 
ecuted by  the  prospective  purchaser,  Taylor 
Butter.  The  defendant  C.  George  Bowlus 
then  signed  it  (September  11,  1913),  and  It 
was  then  forwarded  to  Scrlbner,  Neb.,  for 
the  signature  of  Mrs.  Bowlus,  who  later  ex- 
ecuted and  returned  It  to  the  company.  At 
the  time  Mr.  Bowlus  signed  the  contract, 
Mr.  Butter  was  not  present,  and  Mr.  Bowlus 
never  saw  bim.  The  note  In  suit  bad  been 
prepared  and  dated  August  23,  1913,  and, 
after  making  the  red  ink  indorsement  across 
the  face  thereof,  was,  on  September  11,  1913, 
executed  by  O.  George  Bowlus  for  himself 
and  his  wife  Jointly,  and  delivered  to  the 
plaintifl'. 

At  that  time  the  company  delivered  to  0. 
George  Bowlus  a  draft  for  $500,  payable  to 
Hattie  A.  Bowlus,  and  took  a  receipt  from 
C.  Georee  Bowlus  for  i506  on  account  of 
commission  to  be  paid  -the  company  on  the 
sale,  the  aggregate  of  these  two  amounts,  $1,- 
000;  representing  the  entire  amount  of  the 
initial  payment  made  by  the  purcliaser  of 
the  land,  Taylor  Butter,  although  from  the 
record  it  appears  that,  In  order  to  consum- 
mate the  transaction,  the  company  had  re- 
ceived from  the  purchaser  but  $S0  down  in 
cash  and  his  promissory  note  for  $950. 

In  explaining  the  reason  why  the  note  was 
executed  to  the  plaintiff  rather  than  to  the 
company,  the  plaintiff  testified: 

"This  note  upon  which  this  action  is  brought, 
while  rpading  to  me  personally,  is  in  behalf  of 
the  Wright  Land  &  Investment  Company,  which 
is  owned  by  myself.  It  represented  the  balance 
of  the  commission  due  to  the  Wright  Land  & 
Investment  Company,  but  was  taken  in  my 
name." 

It  appears  that  the  defendants  performed 
their  part  of  the  contract  of  sale  of  the  land 
in  all  particulars,  but  that  the  purchaser, 
Tiiylor  Butter,  defaulted,  abandoned  the 
land  and  the  contract,  and  that  the  only  por- 
tion of  the  pturchase  price  agreed  to  be  paid 
ever  made  by  Butter  was  the  initial  pay- 
ment for  which  he  was  credited  with  $1,000 
at  the  time  of  the  execution  of  the  contract 


to  purchase.  It  appears  that  the  promissory 
note  taken  and  accepted  by  the  company  at 
the  time  of  entering  into  the  contract  with 
Butter  for  the  sum  of  $950,  and  which,  as  be- 
tween the  company  and  the  defendants,  was 
treated  as  casli,  was,  after  considerable  de- 
lay, effort,  and  difficulties,  collected  by  the 
company.  The  contract  between  the  compa- 
ny and  the  defendants' as  shown  by  the  cor- 
respondence, is  plain,  and  oral  evidence  ad- 
mitted "without  objection  merely  amplified 
defendants'  contention. 

Irrespective  of  the  effect  of  the  Indorse- 
ment on  the  note,  it  is  plain  from  the  listing 
of  the  property  for  sale  and  subsequent  cor- 
respondence amounting  to  a  brokerage  con- 
tract that  Hattie  A.  Bowlus  was  to  have 
through  the  company  $35  per  acre  net  for 
this  land,  and,  as  the  sale  was  never  consum- 
mated by  payment  made  to  the  company, 
there  is  no  obligation  on  Mrs.  Bowlus'  part 
to  pay  the  balance  of  the  commission  repre- 
sented by  the  note  in  suit. 

As  a  general  rule  a  broker  is  not  entitled 
to  compensation  until  he  has  performed  the 
undertaking  assumed  by  him ;  and,  in  the 
absence  of  any  contrary  provision  In  his  con- 
tract, it  matters  not  how  great  have  been 
his  efforts  nor  how  meritorious  his  services ; 
If  he  is  unsuccessful  in  acompllshing  the  ob- 
ject of  his  employment,  he  is  not  entitled  to 
compensation.  9  C  J.  6fi8.  And  obviously, 
where  a  broker's  commissions  are  expressly 
conditioned  upon  the  consummation  of  con- 
tract to  be  negotiated,  it  must  be  performed 
by  the  parties  thereto  to  warrant  the  broker 
in  recovering  his  remuneration.  4  B.  C.  L. 
311.  The  word  "net"  to  the  owner  In  such 
contract  menus  that  the  broker's  commission 
is  to  be  paid  out  of  the  amount  received 
through  him  only  upon  payment  of  the  full 
amount  of  the  purchase  price.  The  vendee 
nist  carry  out  his  contract  to  purchase  as  to 
payment,  and  the  overplus  above  the  "net" 
to  the  owner  is  the  broker's  commission. 

"Where  one  states  to  a  broker  that  he  will 
sell  land  for  a  certain  sum  'net'  to  him,  the 
broker  on  procuring  a  purohnser  Is  entitled  to 
no  commission  nnloss  the  sum  received  ex- 
ceeds the  specified  net  price;  the  word  'net' 
meaning  that  which  remains  after  deducting  all 
charges  and  outlay."  Wolverton  v.  Tuttle,  61 
Or.  501,  94  Pac.  961. 

See,  also,  Bloral  Creamery  Co.  v.  Dillon. 
&3  Conn.  65,  75  Atl.  82;  Mnnnje  r.  Tjiylor, 
191  Mass.  483,  78  N.  E.  10«;  Burnett  v. 
Potts,  236  111.  409.  8C  N.  E.  2.'>S;  Ford  v. 
Brown,  120  Cal.  SHI,  52  Pac.  817:  Beatty  v. 
Bus.sell,  41  Neb.  321,  59  N.  W.  919. 

As  applied  to  the  case  before  us,  the  use 
of  the  word  "net"  in  the  brokerage  agree- 
ment meant  that  the  broker  would  be  enti- 
tled to  anything  received  on  sale  of  the  lands 
in  excess  of  the  sum  named  as  "net"  to  the 
owner,  and,  nothing  having  been  received  by 
the  broker  in  excess  of  such  "net"  amount 
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due  the  owner,  tbe  broker  Is  not  entitled  to 
cominisslons,  even  though,  at  the  time  of  the 
execution  ot  the  brokerage  contract,  or 
shortly  thereafter,  the  commissions  to  be 
paid  were  represented  by  a  promissory  note 
of  character  such  as  that  given  in  the  case 
before  us.  It  seems  plain  that,  if  nothing  ia 
received  nnder  such  a  contract  In  excess  of 
the  "net"  sale  price,  the  broker  can  make  no 
valid  claim  for  commission.  The  note  sued 
upon  represents  the  amoimt  that  was  to  be 
paid  by  Rutter  in  excess  of  the  net  amount 
of  $35  per  acre  due  the  owner;  and  it  is 
clear  that  it  was  not  to  be  due  or  collectible 
until  flnol  payment  for  the  land  made  by  the 
purchaser.  The  giving  of  the  promissory 
note  does  not  change  the  rule  as  between  the 
parties.  On  Its  face,  it  appears  to  be  a  com- 
mission note,  and  not  transferable.  It  gave 
to  neither  the  company  nor  the  plaintiff  any 
greater  rights  than  were  possessed  under  the 
brokerage  contract.  Both  were  part  of  the 
same  transaction,  the  obligation  of  the  note 
depending  upon  performance  of  the  contract 
for  the  sale  of  the  land,  and  they  must  be 
considered  and  construed  together.  The 
company,  in  advising  the  defendants  of  the 
fact  that  the  sale  had  been  made,  and  asking 
to  have  the  listing  terms  pf  sale  varied  so 
that,  as  to  the  tract  of  land  in  question,  Mrs. 
Bowlus  would  receive  $35  per  acre  net,  in- 
stead of  $38  per  acre  net,  and  the  company 
allowed  and  paid  on  account  one-half  of  the 
$1,000  paid  down,  and  be  given  a  "condition- 
al note"  for  the  payment  of  the  balance  of 
its  commissions  "when  the  next  payment  is 
made  on  the  1st  of  March  next"  (afterwards 
on  September  11, 1913,  the  date  of  the  execu- 
tion of  the  note  changed  to  March  15th),  and 
acceptance  thereof  by  defendants,  made 
plain  the  terms  of  the  brokerage  contract  on 
the  sale  of  this  tract  of  land  to  Taylor  Rut- 
ter. The  conditions  of  the  contract  have 
not  been  performed,  and  the  plaintiff  is  with- 
out right  of  recovery.  He  stands  in  no  dif- 
ferent position  than  the  company. 

It  is  noteworthy  that,  on  quite  a  similar 
state  of  facts,  this  court,  in  the  case  of 
Wright  Land  &  Investment  Co.  v.  Even,  67 
Mont  1,  186  Pac.  681,  came  to  a  like  conclu- 
sion; it  being  there  held  that  a  real  estate 
broker  under  contract  with  the  landowner  to 
sell  the  latter's  property  for  a  commission  Is 
not  entitled  to  commission  until  the  broker 
has  produced  a  buyer,  ready,  willing,  and 
able  to  complete  the  purchase  in  accordance 
with  the  terms  lagreed  upon. . 

The  findings  of  the  court  are  amply  sup- 
ported by  the  evidence,  and  the  judgment 
should  not  be  disturbed.  Accordingly  the 
Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTI/T,  O.  J.,  and  COOPER  and  HOL- 
LOWAY,  JJ.,  concur. 


(62  Hont.  344) 

JOHNSON  V.  BAATZ.    (No.  4632.) 
(Supreme  Court  of  Montana.    Feb.  20,  1022.) 

1.  Action  ^s>70 — Reply  held  an  abandonmeBt 
of  cause  of  action  as  against  one  of  the  de- 
fendants. 

In  an  action  for  goods  sold  against  B.  and 
the  B.  Company,  a  corporation,  in  which  the 
answer  alleged  that  the  goods  were  purdiased 
by  the  corporation,  plaintiff's  reply  failing  to 
deny  those  allegations,  and  positively  alleging 
that  the  corporation  was  the  purchaser  of  the 
goods,  abandoned  that  part  of  the  complaint 
seeking  to  fasten  responsibility  on  defendant  B. 

2.  Sales  <S=>52 (6)— Evidence  held  insufficient 
to  sustain  verdict  against  Individual. 

In  an  action  for  the  price  of  goods  against 
B.  and  against  B.  Company,  evidence  that 
the  company,  and  not  B.,  was  the  purchas- 
er, held  insufficient  to  sustidn  a  verdict  against 
B. 

3.  Appeal  and  error  9=>499(3)— Reeerd  must 
show  that  objection  was  taken  to  admission 
of  evldenoe. 

Where  the  record  fails  to  show  timely  ob- 
jection made  to  the  admission  of  evidence,  a 
party  may  not  urge  the  error  on  appeaL 
Commissioners'  Opinion. 

Appeal  from  IMstrict  Court,  Cascade 
County;  H.  H.  B\i-ing,  Jndge. 

Action  by  Hazel  Johnson  against  Nick 
Baatz  and  the  Nick  Baatz  Company.  From 
judgment  for  plaintiff  against  both  defend- 
ants and  an  order  denying  defendant  Nick 
Baatz  a  new  trial,  defendant  Baatz  appeals. 
Judgment  and  order  reversed,  and  cause  se- 
manded. 

Freeman  &  Thelen  and  O.  S.  Frary,  all  of 
Great  Falls,  for  appellant 

O'Leary  &  Doyle,  of  Great  Falls,  for  re- 
spondent. 

HORSKT,  G.  The  plaintiff,  Hazel  John- 
sou,  commenced  an  action  in  tlie  district 
court  of  Cascade  county  against  the  defend- 
ant Nick  Baatz,  and  the  Kick  Baatz  Com- 
pany, a  coriK>ration,  alleging  In  her  amended 
complaint  that  on  or  about  the  3d  day  of 
September,  1918,  she  sold  and  delivered  to 
defendiints,  at  their  special  Instance  and  re- 
quest goods,  wares,  and  merchandise  of  the 
I  reasonable  value  of  $1,000,  and  also  an  au- 
I  tomoblle  truck  of  the  reasonable  value  of 
;  $700,  no  part  of  which  has  been  paid,  except 
the  sum  of  $300,  a  credit  to  which  defend- 
ants were  entitled,  they  having  assumed  a 
mortgage  for  $300  against  said  automobile: 
that  she  demanded  payment  for  the  same, 
which  was  refused,  and  that  there  Is  due 
her  from  the  defendants  the  sum  of  $1,400. 
togetlier  with  Interest  for  which  amount  she 
demands  judgment. 

The  defendants,  in  their  joint  answer,  de- 
ny all  the  allegations  of  the  amended  oom- 
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plaint,  Bave  and  except  that  the  Nick  Baatz 
Compapy  was  a  corporation,  and  set  up  as  a 
further  defense  that  plaintiff  and  her  bus- 
band,  Clifford  Johnson,  were  conducting  a 
business  in  Great  Falls,  Mont,  known  as  the 
Alhambra  Bottling  Works,  and  that  previous 
to  September  3,  1818.  the  Nick  Baatz  Ckim- 
pany  had  furnished  to  said  Alhambra  Bot- 
tling Works  merchandise  of  the  reasonable 
value  of  $294.76;  that  on  the  above-mention- 
ed date  the  company  instituted  an  action  in 
the  justice  court  to  recover  the  amount  of 
its  claim,  and  a  writ  of  attachment  was  is- 
sued to  the  constable  of  Great  Falls  town- 
ship against  the  Alhambra  Bottling  Works; 
that  Nick  Baatz,  in  company  with  the  con- 
stable, went  to  ^^intiff's  place  of  business  to 
attach  such  of  her  property  as  was  subject 
to  attachment.;  that  plaintiff  and  her  hus- 
band at  that  time  agreed  to  sell  the  Nick 
Baatz  Company  certain  property  descrloed 
In  the  answer  in  payment  of  the  amount  due 
it;  that  plaintiff  and  her  husband  also  sold 
to  said  company  an  automobile  truck,  the 
consideration  being  that  the  Nick  Baatz 
Company  satisfy  a  certain  mortgage  of  $300 
against  the  automobile;  and  that  bills  of 
sale  for  said  merchandise  and  automobile 
truck  were  made,  executed,  and  delivered  by 
plaintiff  and  her  husband  to  the  Nick  Baate 
Company. 

Plaintiff  in  her  reply  admits  that  the  Nick 
Baatz  Company  instituted  suit  In  the  justice 
court  against  plaintiff  and  her  husband,  but 
denies  that  plaintiff  and  her  husband  agreed 
to  sell  the  property  mentioned  in  plaintiff's 
complaint,  and  in  tixB  answer,  in  satisfaction 
of  the  claim  of  the  company,  and  then  fur- 
ther alleges  that  the  plaintiff,  on  the  afore- 
mentioned date,  sold  the  Nick  Baatz  Compa- 
ny certain  personal  property;  that  the  com- 
pany agreed  to  pay  her  the  reasonable  value 
thereof;  that  the  company  was  to  be  allowed 
to  deduct  from  the  purchase  price  the  amount 
of  Its  claim;  that  thereupon  she  delivered 
the  property  to  the  company,  and  tliat  the 
company  also  purchased  the  automobile  from 
plaintiff  and  agreed  to  pay  therefor,  as  al- 
leged in  the  complaint 

Upon  the  issues  thus  framed  by  the  plead- 
ings, the  cause  was  tried  to  a  jury,  result- 
ing in  a  verdict  and  Judgment  in  favor  of 
the  plaintiff  and  against  both  defendants  in 
the  sum  o{  $772. 

Thereafter  defendants  moved  for  a  new 
trial,  which  was  by  the  court  granted  as  to 
the  Nick  Baatz  Company,  but  denied  as  to  the 
appellant  Nick  Baatz.  From  the  order  deny- 
ing his  motion  for  a  new  trial,  and  from  the 
judgment  rendered  against  him  he  prosecutes 
this  appeal. 

It  is  first  urged  that  the  trial  court  erred 
in  holding  that  the  evidence  was  sufficient 
to  justify  a  verdict  against  the  defendant 
Nick  Baatz.  In  considering  this  assignment 
a  brief  reference  to  the  pleadings  and  evi- 
doice  is  necessary. 


v.  BAATZ  i21S 

[1]  The  complaint  proceeds  upon  the  the- 
ory that  the  plaintiff  on  the  3d  day  of  Sep- 
tember, 1918,  sold  to  Nick  Baatz,  and  the 
Nick  Baatz  Company,  certain  goods,  wares, 
and  merchandise  and  an  automobile  truck. 
The  answer  of  the  defendants  after  alleging 
that  the  company  had  furnished  the  plaintiff 
supplies  in  the  amount  of  $294.75,  then  al- 
leges that  plaintiff,  on  or  about  the  date  men- 
tioned in  the  complaint  sold  certain  mer- 
chandise described  in  the  answer,  as  well 
as  an  automobile  truck,  to  the  Nick  Baatz 
Company,  for  the  sums  specified  in  two  bills 
of  sale,  executed  and  delivered  by  the  plain- 
tiff and  her  husband  to  said  company.  Plain- 
tiff in  her  reply  does  not  deny  that  the  prop- 
erty in  controversy  was  sold  to  the  Nick 
Baatz  Company.  In  fact  it  is  affirmatively 
alleged  therein  that  on  said  date  she  sold 
and  delivered  the  property  Involved  in  this 
lawsuit  to  the  Nick  Baatz  Company.  The 
only  matters  alleged  In  the  answer  whidi  are 
challenged  by  the  r^ly  are  the  amount  and 
character  of  the  property  sold  on  that  day 
and  the  amount  that  the  company  was  to 
pay  plaintiff  therefor. 

Plaintiff  then  voluntarily  narrowed  the  is- 
sues so  that  the  only  matters  remaining  to 
be  determined  were  the  amount,  character, 
and  value  of  the  property  purchased  by  the 
company,  and  the  amount  it  bad  agreed  to 
pay  for  it  The  plaintiff  in  her  reply  not 
only  did  not  deny  the  allegations  of  the  an- 
swer to  the  effect  that  the  company  was  the 
purchaser  of  the  property  involved  in  the 
suit  but  actually  by  positive  averment  as- 
serted that  the  company  was  the  purchaser 
thereof.  The  plaintiff  by  so  doing  abandon- 
ed that  part  of  her  complaint  which  sought 
to  fasten  any  responsibility  upon  the  AeleaH- 
ant  Nick  Baatz. 

[2]  .Now,  let  us  examine  briefly  the  evi- 
dence introduced  at  the  trial.  Mrs.  Johnson, 
the  plaintiff,  testified  that  during  the  year 
1918  she  was  the  owner  of  and  conducted  a 
business  known  as  the  Alhambra  Bottling 
Works;  that  up  to  September  3,  1918,  she 
had  been  buying  supplies  from  the  Nick 
Baatz  Company,  and  on  that  date  was  in- 
debted to  it  In  the  sum  of  about  $294 ;  that 
on  the  last-mentioned  date  Mr.  Baatz,  In 
company  with  a  constable,  came  to  her  place 
of  business  and  offered  to  buy  what  supplies 
she  had  on  hand;  that  Mr.  Baatz  stated 
that,  while  he  did  not  need  the  property,  he 
would  give  plaintiff  and  her  husband  the  full 
value  for  It,  after  deducting  the  amount  of 
his  bill,  and  that  she  then  sold  him  the  prop- 
erty. Plaintiff  then  testified  as  to  the 
amount,  character,  and  valne  of  the  mer- 
diandise.  She  further  stated  that  Mr.  Baatz 
asked  about  the  automobile,  and  that  she  in- 
formed him  that  there  was  a  mortgage  of 
$300  against  the  car,  due  and  unpaid;  that 
Mr.  Baatz  said  he  would  pay  off  the  mort- 
gage, and  wanted  plaintiff  and  her  husband 
to  give  him  a  bill  of  sale  for  the  car,  and 
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be  would  rehirn  It  or  pay  the  full  value 
.  therefor ;  that  Mr.  Baatz  took  the  autnmo- 
bile  and  other  property  testified  to,  and  that 
prior  to  the  Institution  of  this  action  she  had 
demanded  the  return  of  the  automobile,  or 
tliat  she  be  paid  Its  full  value,  and  also  de- 
manded she  be  paid  for  the  other  property 
delivered  to  him.  On  cross-examination  of 
this  witness,  there  was  introduced  In  evi- 
dence two  bills  of  sale  covering  the  property 
In  dispute.  Mrs.  Johnson  admitted  that  she 
and  her  husband  executed  both  of  these  doc- 
uments, and  delivered  tliem  to  Mr.  Baatz. 
The  one  covering  the  automobile  named  as 
the  consideration  the  payment  of  the  mort- 
gage of  $300,  but  did  not  state  the  name  of 
the  vendee.  The  bill  of  sale  covering  the 
other  property  states  that  the  Nick  Baatz 
Company  is  the  purchaser,  and  the  consider- 
ation to  be  $294.75. 

The  testimony  of  Clifford  Johnson,  hus- 
band of  the  plaintiff,  corroborated  that  of  his 
wife  in  respect  to  Mr.  Baatss'  agreement  to 
pay  full  value  for  all  the  property.  Other 
witnesses  were  qualified  and  also  testified  as 
to  its  value. 

Several  witnesses  for  the  defendant  also 
testified  as  to  the  value  of  the  automobOe. 
The  constable  who  accompanied  Mr.  Baatz 
on  his  visit  to  the  bottling  works  stated  tliat 
the  defendant  Baatz  agreed  to  pay  the  plain- 
tiff the  difference  between  the  value  of  the 
merchandise  and  the  amount  stipulated  In 
the  bill  of  sale. 

Nick  Baatz,  one  of  the  defendants,  testified 
that  he  was  the  president  of  the  Nick  Baatz 
Company,  and  had  been  in  the  bottling  busi- 
ness for  about  35  years;  that  an  action  was 
Instituted  in  tlie  justice  court  against  Mrs. 
Johnson  and  her  husband  (wltich  is  admitted 
in  plaiiitilTs  reply),  and  in  company  with  the 
constable  went  to  plaiutilTs  place  of  business 
and  attached  all  the  personal  property.  Ue 
said: 

"I  sized  the  business  ap  and  told  Mrs.  John- 
son if  there  wore  more  goods  there  tlian  what 
my  bill  amounted  to  I  would  pay  for  them,  so 
then  we  took  an  inventory.  Mrs.  Johnson  took 
an  inventory." 

According  to  tlie  testimony  of  this  witness, 
Mrs.  John^n,  after  taking  Inventory,  pre- 
sented Mr.  Baatz  with  an  itemized  account, 
in  which  she  had  computed  the  value  of  the 
property  to  be  $280.35,  and,  he  remarked: 
"Mrs.  Johnson,  well,  that  would  not  cover 
my  bill,  but  we  will  call  the  bill  square." 
This  witness  further  stated  that  Mr.  John- 
son said  he  was  in  debt  and  was  goiuR 
through  bankruptcy  and  wanted  to  sell  ev- 
erything; that  be  (Baatz)  could  have  the  au- 
tomobile If  he  paid  off  the  mortgage  against 
it,  which  he  did,  and  plaintiff  and  her  hus- 
band executed  and  delivered  to  him  a  bill  of 
sale  for  it 

A  survey  of  the  testimony  leads  to  the 
conclusion  that  Mr.  Baatz,  as  a  representa- 


tive of  the  Nick  Baatz  Company,  went  to 
plaintlfTs  place  of  business  for  the  pjirpose 
of  collecting  a  claim  owing  to  the  company, 
and  not  on  any  mission  of  bis  own.  Wh^i 
Mrs.  Johnson  referred  to  the  daim  as  "tils 
claim,"  when  she  bad  Just  admitted  that  she 
owed  the  company,  not  Mr.  Baatz,  neither 
side  pressed  for  any  explanation  as  to  what 
she  meant ;  In.  fact,  all  parties  to  the  suit 
knew  that  she  was  referring  to  the  claim  of 
the  company,  because  no  place  In  the  testi- 
mony is  It  even  hinted  that  Mr.  Baatz  had 
uny  individual  claim  against  Mrs.  Johnson. 
Again,  when  Mr.  Baatz  referred  to  the  com- 
pany's account  as  "my  bill,"  neither  side 
asked  for  an  explanation  as  to  what  mean- 
ing he  intended  to  convey,  for  the  very  sim- 
ple reason  that  thtere  was  only  one  claim  in 
question — that  of  the  company.  Likewise, 
when  Mrs.  Johnson  Indulged  In  the  foUowInsr 
language:  "He  stated  that  he  would  give  us 
full  value  for  the  property  after  deducting 
his  bill  for  $294.  I  then  sold  him  the  prop- 
erty," and,  further,  when  Mr.  Baatz  said,  "1 
sized  the  business  up  and  told  Mrs.  Johnson 
if  there  were  more  goods  there  than  what 
my  bill  amounted  to,  I  would  pay  for  them. 
The  property  that  I  received  from  Mrs.  Hazel 
Johnson  and  Clifford  Johnson  was  not  of  the 
reasonable  value  of  $1,000.  I  have  not  used 
any  of  the  bottles,  and  still  have  them.  I 
received  20  gallons  of  extracts.  I  took  the 
car  into  my  possession.  •  •  •  The  car 
was  In  very  bad  shape,"  etc.,  no  one  ques- 
tioned that  Mr.  Baatz  was  speaking  for  his 
company  and  not  for  himself,  nor  could  they, 
when  we  consider  the  purpose  of  Mr.  Bautz* 
mission  on  tliat  day,  namely,  the  collection 
of  an  account  of  the  corporation  of  which 
be  was  the  president,  and  its  only  represen- 
tative and  spokesman  on  that  occasion.  This 
seems  to  us  to  be  the  only  reasonable  con- 
struction that  can  be  put  upon  the  testimony. 

In  fact,  taking  the  testimony  as  a  whole, 
there  does  not  seem  to  have  been  any  con- 
tention made  by  any  of  the  parties  as  to  who 
was  the  purchaser  of  the  property.  The  con- 
troversy revolved  around  the  question  of  the 
amount,  character,  and  value  of  the  proper- 
ty, and  the  price  to  be  paid  for  It.  While 
the  defendant  Baatz  gave  undue  prominence 
to  himself  in  a  matter  that  strictly  concern- 
ed the  company,  yet  he  Is  in  a  measure  ex- 
cused by  the  fact  that  the  pleadings  had  set 
at  rest  the  question  of  who  was  the  pur- 
chaser. 

Further  than,  this,  if  it  can  be  said  that 
by  the  testimony  Mr.  Baatz  bound  himself, 
then  we  are  confronted  with  the  fact  that 
the  testimony  was  without  the  issues  as 
framed  by  the  pleadings,  and  must  be  wholly 
disregarded  in  determining  the  question  of 
whether  or  not  the  verdict  is  sufficiently  sus- 
tained by  the  evidence.  Hayne  on  New 
Trial,  477. 

The  replication  admitted  that  the  company 
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purchased  tbe  property.  The  bill  of  sale  so 
recited  the  fact,  and,  talcing  Into  considera- 
tion the  careless  use  of  the  pronouns  "my," 
"his,"  etc.,  hy  the  parties  when  making  ref- 
erence to  the  company's  claim,  it  is  but  a 
reasonable  construction  of  the  testimony, 
taking  into  consideration  all  of  the  surround- 
ing circumstances,  that  in  this  whole  trans- 
action the  company  was  in  each  Instance  the 
party  referred  to,  and  not  Mr.  Baatz.  Yan- 
cey T.  N.  P.  Ry.  Co.,  42  Mont  342,  112  Pac. 
533.  The  evidence  as  Introduced  In  this  ac- 
tion was  therefore  wholly  insufficient  to  Jus- 
tify any  verdict  against  the  appellant,  Nick 
Baatz. 

[3]  The  appellant  also  contends  that  the 
court  erred  in  overruling  his  objection  to  the 
admission  of  certain  evidence,  but,  as  the 
record  fails  to  disclose  that  timely  objection 
was  interposed  thereto,  he  is  not  now  in  a 
position  to  urge  that  matter  in  this  court 

For  the  foregoing  reasons,  we  advise  that 
the  Judgment  and  order  appealed  from  be 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court  for  a  new  trial. 

PER  CURIAM:  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court  for 
a  new  trial 


(62  Mont.  223) 

McGINNIS  V.  PHILLIPS.    (No.  4592.) 

(Supreme  Court  of  Montana.     Jan.  30,  1022. 
Rehearing  Denied  March  6,  1922.) 

1.  Highways  <S=3l84(l)— Alleoatlon  in  coliision 
ease  that  defendant  was  on  left  side  of  road 
held  prima  facie  to  charge  negligence. 

In  an  action  for  injury  in  a  collision,  an 
allegation  that  defendoDt  was  oo  the  left  side 
of  the  road  when  the  parties  met  held  to  make 
a  prima  fade  charge  of  negligence,  in  view  of 
Laws  1917,  c.  75.  {  8,  subd.  (a),  which  ex- 
pressly provides  that  vehicles  moving  in  oppo- 
site directions  must  pass  each  other  by  turning 
to  the  right 

2.  Highways  (S=»I84(I)  —  Plaintiff  in  collision 
case  need  not  negative  charge  of  driving  on 
left  aide. 

While  one  may  be  driving  on  the  left  side 
of  the  road  under  certain  drcumstances  with- 
out being  guilty  of  negligence,  yet  in  any  par- 
ticular case  such  circumstances  are  matters  of 
Justification  and  defense,  and  need  not  be  neg- 
atived by  plaintiff  in  charging  violation  of  the 
statute. 

3.  Highways  <@=»I84( I)— Pleading  <»=>8(8)— In 
suK  for  Injury  In  highway  collision  held  omit- 
ted allegation  as  to  turning  out  seasonably 
stated  conclusion,  and  court  oould  not  say 
oom  plaint  Insufficient  as  a  matter  of  law  In 
this  respect. 

Where,  in  an  action  for  injury  in  a  collision 
between  a  motorcycle  and  an  automobile,  both 


of  which  were  on  the  wrong  side,  the  complaint 
did  not  specifically  allege  that  plaintiff  turned 
out  seasonably  at  such  time  as  an  ordinarily 
prudent  person  would  have  done,  but  did  allege 
that  he  made  the  turn  when  fully  250  feet  dis- 
tant from  defendant,  it  was  held  that  the  omit- 
ted allegation  was  merely  the  statement  of  a 
conclusion  without  aid  to  the  court  in  deter- 
mining whether  the  facts  showed  a  seasonable 
turnout,  which,  in  this  case  was  a  question  on 
which  reasonable  men  might  differ,  and  hence 
the  court  could  not  say  as  a  matter  of  law  that 
the  allegation  was  insufficient  in  this  respect 
but  the  matter  resolved  itself  into  a  question  of 
fact  for  the  jury  under  the  circumstances. 

4.  Negligence  4=»il 3(1)— Negativing   contrib- 
utory negligence  unnecessary. 

A  claim  of  contributory  negligence  is  a 
matter  of  defense,  and  plaintiff  need  not  allege 
freedom  from  contributory  negligence  in  his 
complaint 

5.  Damages  «=>  132(6)— $5,075  held  not  exces- 
sive for  fraqture  of  teg. 

Where  plaintiff,  in  a  collision  between  his 
motorcycle  and  defendant's  automobile,  suffer- 
ed a  comminuted  fracture  of  both  bones  of 
the  left  leg  just  above  the  ankle,  the  arch  of 
the  foot  being  crushed  down  with  laceration  of 
the  soft  parts,  but  the  foot  was  restored  to  good 
condition,  altliough  it  would  not  be  as  good  as 
before  the  accident  plaintiff  retaining  a  slight 
limp,  a  judgment  of  $5,075  hela-  not  excessive. 

Appeal  from  District  Court,  Fergus  Coun- 
ty;   Jack  Briscoe,  Judge. 

Action  by  Elmer  B..McGinnis  against  Sam- 
uel Phillips.  Judgment  for  plaintiff,  a  aew 
trial  was  denied,  and  from  the  Judgment 
and  the  order,  defendant  appeals.    Adirmed. 

Belden  &  DeKalb  of  Lewistown,  for  ap- 
pellant. 

Oscar  M.  Ulsaker  and  E.  K,  Cheadle,  both 
of  Lewistown,  for  respondent 

REYNOLDS,  J.  Plaintiff  was  injured  in 
a  collision  between  a  motorcycle  and  an  au- 
tomobile upon  the  public  highway,  and 
brought  this  action  to  recover  damages  for 
his  injuries.  The  case  was  tried  before  a 
jury,  which  rendered  a  verdict  in  favor  of 
plaintiff  for  the  sum  of  f5,075,  and  judgment 
followed.  Motion  for  new  trial  was  made 
and  denied.  Defendant  has  appealed  from 
the  judgment  and  the  order. 

The  specifications  of  error  raise  questions 
as  to  the  sufficiency  of  the  complaint  to  state 
a  cause  of  action,  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  the  alleged 
excesslveness  of  the  damages  given  by  the 
Jury  under  the  Influence  of  passion  and  prej- 
udice. 

The  facts  as  disclosed  by  the  complaint  and 
plaintiff's  evidence  were  substantially  as  fol- 
lows: Plaintiff  wa.s  proceeding  north  on  the 
west  side  of  the  public  highway  In  the  coun- 
ty of  Fergus,  riding  on  a  motorcycle  with 
side  car  attached,  occupied  by  one  Turk.    At 
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tbe  same  time  defendant  was  traveling  to- 
ward tbe  south  upon  tbe  east  side  of  the 
.same  highway  in  a  BV>rd  automobile.  It  Is 
apparent,  therefore,  that  each  was  traveling 
on  the  wrong,  or  bla  left,  side  of  the  road. 
Plaintiff  was  proceeding  at  a  rate  of  speed 
approximately  20  miles  per  hour,  and  de- 
fendant at  approximately  15  miles  per  hour. 
The  highway  was  a  graded  one,  the  graded 
portion  being  from  25  to  35  feet  In  width, 
with  a  well  beaten  track  on  each  side  of  the 
center  thereof.  The  road  was  level  and  free 
■from  obstruction,  so  that  each  could  see  the 
approach  of  the  other.  When  approximately 
2,^0  feet  from  defendant,  plaintiff  crossed  to 
the  east  or  his  right  side  of  the  road,  but  de- 
fendant failed  to  cross  to  the  west  or  his 
right  side  of  the  road.  When  a  Collision 
seemed  Imminent,  plaintiff  turned  still  far- 
ther to  the  rlghl^  and  went  as  far  in  that 
direction  as  it  was  possible  for  him  to  go, 
striking  the  right  bank  of  the  graded  portion 
of  the  highway,  which  bank  was  approxi- 
mately S  feet  in  height  Defendant,  instead 
of  turning  to  bis  right,  turned  to  his  left. 
In  the  collision  the  left  wheel  of  the  auto- 
mobile struck  the  front  wheel  of  the  motor- 
cycle, and  the  right  front  wheel  of  the  auto- 
mobile struck  the  rear  wheel  of  the  motor- 
cycle. The  axle  of  the  automobile  struck 
plaintUTs  left  foot  and  leg,  crushing  the 
bones  of  his  foot  and  breaking  both  bones  of 
bis  leg  about  two  or  three  inches  above  the 
ankle.  ^   - 

The  law  governing  traffic  upon  the  high- 
way is  fixed  by  statute,  and  reads  as  follows: 

"Traffic  mast  everywhere  and  at  all  times 
keep  to  the  right.  TebicleB  moving  in  opposite 
directions  must'  pass  each  other  by  turning  to 
tbe  right.  Vehicles  moving  in  the  same  direc- 
tion must  pass  by  turning  to  the  left  on  the 
part  of  the  one  passing  and  turning  to  the  right 
on  tbe  part  of  the  one  being  passed.  At  all 
times,  curves,  corners  and  crossings,  and  par- 
ticularly where  the  view  is  in  any  manner  ob- 
structed both  in  cities  and  towns  and  in  the 
country,  vehicles  must  slow  down  and  be  under 
complete  control  and  must  keep  to  the  right, 
so  that  if  the  width  of  the  road  permits,  there 
is  room  on  their  left  for  the  passing  vehicle 
that  may  at  any  time  suddenly  or  unexpectedly 
appear."  Subdivision  (a),  |  8,  c.  75,  Laws  of 
1917. 

Defendant  urges  that  the  complaint  is  de- 
fective for  three  reasons:  (1)  That  it  falls 
to  show  that  defendant  knew,  or  In  the  ex- 
ercise of  reasonable  care  should  have  known, 
of  plaintiff's  approach  in  time  to  bave  turned 
to  the  right  In  passing  him;  (2)  that  the 
complaint  fails  to  show  tliat  plaintiff  was 
free  from  contributory  negligence;  and  (3) 
that  the  complaint  fails  to  show  that  plain- 
tiff turned  from  bis  left  to  his  right  side  of 
the  road  seasonably  and  as  soon  as  an  or- 
dinarily prudent  person  would  have  done. 

The  complaint  alleges: 


"0?hat  plaintiff  drove  to  his  extreme  right  side 
of  the  road  while  fully  2S0  feet  away  from  tbe 
defendant,  but  that  the  defendant  did  not  drive 
to  his  right  side  of  the  road,  but  continued  oo  , 
toward  the  plaintiff  without  making  any  at- 
tempt whatever  to  drive  to  his  [the  defend- 
ant's] right  side  of  tbe  road  as  he  should  have 
done;  that  as  the  result  of  defendant's  negli- 
gence, wrong,  defanlt,  carelessness,  and  want 
of  due  care,  be  drove  his  said  automobile  di- 
rectly into  the  plaintiff  and  his  motorcycle." 

[1-3]  In  view  of  the  fact  that  tlie  statute 
exjjressly  provides  that  "veMcles  moving  in 
opposite  directions  must  pass  each  other  by 
turning  to  tbe  right,"  and  that  "at  all  times 
•  •  •  vehicles  ♦  *  •  must  keep  to  the 
right  so  that  if  the  width  of  the  road  permits 
there  is  room  on  their  left  for  the  passing 
vehicle  that  may  at  any  time  suddenly  or 
unexpectedly  appear,"  the  allegation  that 
defendant  was  on  the  left  side  of  the  road 
when  they  met  makes  a  prima  fade  charge 
of  negligence.  While  It  may  be  true  that  one 
may  be  driving  upon  the  left  side  of  the  road 
under  certain  circumstances  without  being 
guilty  of  negligence,  yet  in  any  particular 
case  such  circumstances  are  matters  of  Jus- 
tification and  of  defense,  and  do  not  need  to 
be  negatived  by  the  plaintiff  in  charging  tbe 
violation  of  the  statute.  While  the  complaint 
does  not  specifically  allege  that  plaintiff  turn- 
ed from  his  left  to  bis  right  side  of  the  road 
seasonably  and  at  such  time  as  an  ordinarily 
prudent  person  should  have  done,  yet  it  does 
allege  that  he  made  that  turn  when  fully  250 
feet  distant  from  the  defendant.  An  allega- 
tion that  plaintiff  turned  out  seasonably  and 
as  an  ordinarily  prudent  person  would  have 
done  would  be  merely  the  statement  of  a  con- 
clusion, and  would  not  aid  the  court  in  de- 
termining whether  or  not  the  facts  showed 
such  turnout  was  seasonable.  Whether  or 
not  it  was  seasonable  is  a  question  upon 
which  reasonable  men  may  easily  differ,  and 
therefore  the  court  cannot  say  as  a  matter 
of  law  that  the  allegations  of  the  complaint 
were  insufficient  In  this  respect,  but  the  mat- 
ter resolves  itself  Into  a  question  of  fact  to 
be  determined  by  the  Jury  under  the  dr- 
cnmstances  of  the  case. 

[4]  Any  claim  by  defendant  of  contribu- 
tory negligence  on  the  part  of  plaintiff  was 
a  matter  of  defense,  and  plaintiff  did  not 
need  to  allege  freedom  from  contributory 
negligence  in  his  complaint.  Vasby  v.  U.  S. 
Gypsum  Co.,  46  Mont.  411,  12S  Pac.  606; 
Ball  V.  Gussenhoven,  29  Mont.  321,  74  Pac. 
871;  Meehan  v.  Great  Northern  By.  Co., 
43  Mont.  72,  114  Pac.  781 ;  Stewart  v.  Pitts- 
burg, etc..  Copper  Co.,  42  Mont.  200,  111  Pac. 
T23. 

Contention  is  made  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  for  the  rea- 
son that  it  does  not  appear  that  plaintiflf 
himself  turned  out  seasonably,  that  he  was 
driving  in  a  careful  and  prudent  manner, 
and  that  plaintiff's  own  act  was  the  prozl- 
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mate  cause  of  the  Injury.  From  the  eri- 
dence  In  the  case  we  are  satisfied  that  all 
these  qnestlons  -were  questions  of  fact  to  be 
resolved  by  the  Jury  whose  verdict  upon 
those  features  of  the  case  Is  controlling. 

[8]  Defendant  urges  that  the  amount 
awarded  Is  excessive,  and  Indicates  that  the 
verdict  was  given  under  the  Influence  of  pasr- 
slon  and  prejudice,  and  that  the  Judgment 
as  modified  should  not  be  sustained.  The 
evidence  shows  that  plaintiff  suffered  a  com- 
minuted fracture  of  both  bones  of  the  leg 
Just  above  the  ankle.  One  piece  of  the  large 
bone  was  broken  loose,  and  there  were  sev- 
eral small  fragments.  Both  legs  were 
scratched  and  cut  considerably.  The  arch  of 
the  left  foot  was  crushed  down,  and  the  bones 
dislocated  with  laceration  of  the  soft  parts. 
The  foot  was  restored  to  a  good  condition, 
and  the  bones  of  fhe  leg  united  so  that  plaln- 
tlflC  has  a  serviceable  leg,  but  it  will  not  be 
as  good  as  before  the  accident  There  Is 
Blight  deformity  due  to  a  callous  formation 
where  the  bones  united,  and  plaintiff  retains 
a  slight  limp.  Under  these  circumstances  we 
do  not  think  that  the  amount  of  the  Judg- 
ment can  be  said  to  be  excessive. 

For  the  reasons  herein  given,  the  Judgment 
and  the  order  denying  motion  for  new  trial 
are  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  OOOPEB,  HOLLO- 
WAY,  and  GALEN,  JJ.,  concur. 


(62  Mont.  356) 

KEELER   BROS.  V.  SCHOOL  DIST.   NO.  3, 
SHERIDAN  COUNTY.     (No.  4590.) 

(Supreme  Court  of  Montana.    Feb.  20,  1922.) 

1.  Pleading  ®=>205(2)— Duty  to  search  oom« 
plaint  to  determine  sufficiency  on  any  tlie< 
ory  on  general  demurrer. 

On  general  demurrer  to  a  complaint,  it  is 
tile  duty  of  the  court  to  search  It  from  end  fo 
end  and  determine  whether  its  anffidency  can 
be  reasonably  asserted  on  any  theory. 

2.  Schools  and  school  districts  <3=»82(l)— POr- 
sons  dealing  with  agents  of  district  must  see 
that  they  are  acting  within  authority. 

A  person  dealing  with  the  agents  of  dis- 
trict must  at  hJs  peril  see  that  such  agents  are 
acting  within  the  scope  of  their  authority  and 
line  of  their  duty. 

S.  Sebools  and  school  districts  «3>80 (I )— Con- 
tract made  otherwise  than  presorlited  by  law 
■»t  binding. 
A  contract  with  district,  made  otherwise 
than  aa  prescribed  by  statute,  is  not  binding, 
and  a  recovery  cannot  be  had  thereon. 

4.  Sehools    and    school    districts    <3=397(5)>- 

Trustees  cannot  Mnd  district  by  contract  of 

Mie  of  bonds  bofore  prcoeedlngs  talcen  to 

authorize  Issue. 

A  contract  of  sale  of  bonds  by  tmstees  of 

a  district  executed  before  proceedings  are  taken 


authorizing  issuance  of  the  bonds  is  unau- 
thorized and  unenforceable,  under  Seas.  Laws 
1913,  p.  285  et  seq. 

5.  Schools  and  school  districts  is=>97  (5)— Pay- 
ment of  price  condition  precedent  to  right 
to  have  bonds  of  school  district  delivered. 

The  purchaser  as  a  condition  precedent  to 
the  right  to  have  bonds  of  a  district  delivered, 
is  required,  under  Ses«.  Laws  1913,  p.  285 
et  seq.,  to  actually  pay  the  purchase  price  into 
the  county  treasury. 

6.  Schools  and  school  districts  <3=997(5)  — 
Contract  to  sell  bonds  before  Issuance  au- 
thorized not  "ultra  vireo,"  but  "Irregular," 
and  objection  raised  by  demurrer. 

A  contract  entered  into  by  tmstees  of  a 
district  for  sole  of  bonds  before  steps  are 
taken  to  have  their  issuance  authorized  is  not 
ultra  vires,  but  only  unauthorized  and  irregu- 
lar, "ultra  vires"  having  reference  to  contracts 
which  a  municipal  corporation  cannot  make 
under  any  circumstances,  and  not  to  those 
which  it  can  make  by  following  a  prescribed 
procedure;  and,  such  irregularity  appearing 
upon  the  face  of  the  complaint  in  an  action  for 
damages  for  failure  to  deliver  the  bonds,  ob- 
jection could  be  raised  by  demurrer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Irregu- 
lar;   Ultra  Vires.] 

(Commissioners'  Opinion. 
Appeal    from     District    Court,     Sheridan 
Crtmty. 

Action  by  Keeler  Bros,  against  School  Dis- 
trict No.  3,  Sheridan  Comity.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  instructions. 

C.  H.  Boitley,  of  Westby,  and  Geo.  (Jndhle, 
of  East  Scobey,  for  appellant. 

Babcock  &  Ellery,  of  Plentywood,  for  re- 
spondent 

STARK,  C.  O.  The  complaint  In  this  ac< 
tion  in  substance  alleges  that  at  all  the 
times  mentioned  therein,  the  plaintiff  was  a 
corporation  under  the  laws  of  Colorado,  and 
the  defendant  was  a  duly  created,  organized, 
and  existing  school  district  under  the  laws 
of  Montana;  that  on  the  1st  day  of  June^ 
1917,  defendant  entered  into  a  written  con- 
tract with  plaintiff  to  sdl  and  deliver  to 
plaintiff  $6,000  of  6  per  cent  bonds  of  the  de- 
fendant school  district  in  which  contract  It 
agreed  to  take  such  proceedings  as  the  attor- 
neys for  plaintiff  might  direct  and  prepare, 
so  that  said  bonds  might  be  duly  author- 
ized to  be  issued,  and  issued,  and  deliv- 
ered to  plaintiff,  which  contract  and  the  ac- 
ceptance thereof  by  defendant  are  as  jfol- 
lows: 

"Subject:  Sheridan  <3o.  (Mont.)  S.  D.— West- 
by. 
"Hon.  Board  of  School  Trustees,  Westby 
School  District  No.  3,  Westby,  Montana— Gen- 
tlemen: Tor  $6,000.00  six  per  cent  (6%) 
bonds  of  your  school  district  to  be  dated  Juno 
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Ist,  1&17,  absolntely  dne  and  payable  in  twen- 
ty (20)  years,  but  redeemable  acQprding  to 
law,  with  principal  and  semiannual  interest 
payable  at  the  county  treasurer's  office,  Sheri- 
dan county,  Montana,  or  at  the  National  Bank 
of  Commerce,  in  New  York  City,  at  our  option, 
we  will,  upon  delivery  of  the  bonds  (o  us  in 
Denver,  Colorado,  when  accompanied  by  com- 
plete evidence  of  their  legality  in  form  satisfac- 
tory to  our  attorneys,  pay  you  the  sum  of  $6,- 
050.00,  including  accrued  interest. 

"Prior  to  the  delivery  of  the  bonds,  it  is  un- 
derstood and  agreed  that  your  board  will  take 
such  steps  and  adopt  any  and  all  proceedings 
that  our  attorneys  may  direct  and  prepare,  to 
the  end  that  said  bonds  are  duly  authorized  to 
be  issued,  and  issued,  and  delivered  to  us  with- 
out undue  or  unnecessary  delay. 

"We  are  attaching  hereto  our  certified  check 
No.  K-4506  for  five  hundred  ($500.00)  dol- 
lars, payable  to  your  order,  which  is  to  be 
held  as  an  evidence  of  good  faith,  pending  the' 
complotion  of  this  transaction. 

"This  bid  is  for  immediate  acceptance  only. 
"Respectfully   submitted, 

"Keeler  Brothers, 
"By  [Signed]  Geo.  B.  Keeler. 
"State  of  Montana,  County  of  Sheridan,  School 
District  No.  S— ss.: 

"The  above  bid  of  Keeler  Brothers,  of  Den- 
ver, Colorado,  accepted  for  and  on  behalf  of 
Sheridan  county  school  district  No.  3  by  order 
of  its  board  of  school  trustees  and  entered  of 
record  this  first  day  of  June,  A.  D.  1917.  Re- 
ceipt of  the  above-mentioned  certified  check  is 
also  hereby  acknowledged.  * 

"[Signed]    E.   N.   Hinshaw,   Chairman. 
"Attest: 

"[Signed]    B.  B.  Severeid. 
"[Seal.] 

"[Signed]    B.  O.  Mann,  Clerk." 

It  Is  further  alleged  that  plalntlft  has  tally 
complied  with  all  its  covenants  under  said 
contract,  and  has  offered  to  pay  to  defendant 
the  full  contract  price  for  the  bonds,  upon 
performance  by  defendant  of  Its  covenant 
relative  to  the  adoption  of  proceedings  neces- 
sary to  the  legal  issuance  and  delivery  there- 
of, which  proceedings  had  been  directed  and 
prepared  by  plaintiff's  attorneys  long  prior 
to  the  commencement  of  this  action  and  de- 
mand made  upon  defendant  to  adopt  the 
same  and  take  the  necessary  proceedings  to 
legally  issue  the  bonds  and  deliver  them  to 
plalntifT,  but  that  defendant  had  refused, 
failed,  and  neglected  to  do  so. 

In  paragraph  VII  It  is  alleged  that  prior  to 
the  commencement  of  this  suit,  defendant  had 
sold  and  delivered  said  bonds  to  a  purchaser 
other  than  plalntlfiT  and  thereby  voluntarily 
made  the  performance  of  the  contract  on  its 
part  impossible. 

The  complaint  further  contains  allegations 
of  damages  to  plaintiff  in  the  sum  of  $200 
for  fees  paid  to  attorneys  for  the  prepara- 
tion of  the  proceedings  mentioned  in  the 
agreement;  and  an  additional  sum  of  $485 
for  profits  which  plaintiff  would  have  made 
by  sale  of  the  bonds  to  a  purchaser  whom 
plaintiff  had  procured  ther^or  at  a  consid- 


erable expense  and  Inconvenience,  which  fact 
was  known  to  defendant  when  It  failed,  re- 
fused, and  neglected  to  adopt  the  necessary 
proceedings  to  legally  issue  and  deliver  the 
bonds  to  the  plaintiff;  and  that  demand  for 
payment  of  the  claimed  damages  had  been 
made  upon  and  refused  by  defendant.  The 
prayer  is  for  Judgment  against  defendant  In 
the  sum  of  $683,  with  interest  at  8  per  cent, 
per  annum  from  Octolwr  1,  1917. 

To  this  complaint  defendant  filed  a  gener- 
al demurrer  which  was  overruled,  and,  hav- 
ing failed  to  answer  within  the  time  allowed 
by  order  of  the  court,  on  January  24,  1919. 
Judgment  was  entered  against  defendant  for 
tlie  sum  of  $758.07  and  costs  of  suit. 

The  case  is  now  before  this  court  upon  de- 
fendant's appeal  from  this  judgment 

The  sole  question  presented  is  whether  the 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action. 

[1]  Bearing  in  mind  that  the  complaint 
stands  confronted  only  by  a  general  demur- 
rer, It  is  the  duty  of  the  court  to  search  it 
from  end  to  end  and  determine  whether  Its 
sufficiency  can  be  reasonably  asserted  upon 
any  theory.  Nixon  v.  Mont  Ry.  Co.  et  al., 
50  Mont.  95,  145  Pac.  8,  Ann.  Cas.  1916B, 
299. 

If  upon  any  facts  stated,  from  any. point 
of  view,  the  plaintiff  is  entitled  to  relief,  the 
complaint  will  be  sustained.  Hicks  v.  Rupp, 
49  Mont  40,  140  Pac.  97. 

Paragraph  VII  of  the  complaint  standing 
by  itself,  might  Justify  a  conclusion  that  at 
the  time  the  contract  pleaded  was  entered  In- 
to, the  defendant  had  taken  the  steps  neces- 
sary to  issue  the  Ijonds;  but  in  the  face  ot 
the  other  allegations  of  the  complaint,  such  a 
conclusion  is  not  warranted. 

The  plaintiff's  own  construction  of  the  con- 
tract pleaded  Is  that — 

The  defendant  "covenanted  and  agreed  to 
take  such  steps  and  adopt  any  and  all  pro- 
ceedings that  the  attorneys  of  plaintiff  might 
direct  and  prepare  to  the  end  that  such  bonds 
might  be  duly  authorized  to  be  issued,  and  is- 
sued, and  delivered  to  said  plaintiff  without 
undue  or  unnecessary  delay." 

In  at  least  four  separate  statements  In  the 
complaint  it  Is  alleged  that  defendant  has 
failed,  neglected,  and  refused  to  adopt  and 
take  the  necessary  proceedings  to  legally  is- 
sue said  bonds. 

Construing  the  allegations  of  the  complaint 
most  favorably  to  the  plaintiff,  the  only  logi- 
cal Inference  to  be  drawn  is  that  at  the  time 
the  contract  was  entered  into  the  statutory 
proceedings  necessary  to  be  taken  by  the  de- 
fendant to  authorize  its  board  of  trustees  to 
issue  the  bonds  of  the  district  and  deliver 
them  to  the  plaintiff  had  not  been  taken. 

The  statutes  in  force  at  the  date  of  this 
contract  relative  to  the  Issuance  and  deliv- 
ery of  bonds  by  a  school  district,  are  con- 
tained In  Session  Laws  ot  1913,  at  page  285 
et  seq.,  and  they  require,  uefore  such  bonds 
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can  be  Issued  and  delivered:  (1)  A  snbmls- 
sion  of  tlie  question  of  their  Issuance  to  the 
qualified  electors  of  the  district,  and  a  ma- 
jority vote  in  their  favor;  (2)  the  actual 
execution  of  the  bonds  by  the  chairman  and 
derk  of  th<>  board,  and  tbclr  registration  by 
the  county  treasurer  In  a  -book  provided  for 
that  purpose ;  (3)  a  sale  of  the  bonds  after  a 
call  for  bids  therefor  has  been  published  In 
some  newspaper  for  a  period  of  not  less  than 


that  the  contract  was  an  ultra  vires  act  of 
the  defendant,  and  that  tills  must  be  pleaded 
as  an  affirmative  defense. 

In  the  contention  that  this  contract  was 
ultra  vires,  counsel  are  in  error,  as  it  was 
within  the  power  of  the  board  after  bonds 
had  been  duly  authorized,  advertlfteti  for 'sale, 
and  bids  thorefor  rejectfd,  to  sell  tbem  at 
private  sale;  hence,  this  contract  was  not 
ultra  vires,   but  only  unauthorized   and   ir- 


four  weeks,  or  If  the  bids  received  are  not  i  re^lar,  and  the  irregularities  appear  upon 


satisfactory,  a  rejection  of  the  bids  by  the 
trustees,  after  which  they  may  be  sold  at  pri- 
vate sale ;  and  (4)  after  bids  are  accepted,  a 
payment  of  the  price  into  the  county  treas- 
ury, and  then  the  actual  delivery  of  the  bonds 
to  the  purchaser. 

In  State  ex  rel.  Bean  v.  Lyons,  37  Mont 
354,  96  Tac.  922,  this  court,  in  construing  tbe 
power  of  tbe  board  of  school  trustees,  held 
that  statutes  granting  and  defining  powers  of 
municipal  and  quasi  municipal  bodies,  such 
as  school  districts,  will  be  construed  not  only 
as  a  grant  of  powers  to  such  board,  but  also 
as  a  limitation  thereon,  1x>th  as  to  its  extent 
and  as  to  tbe  mode  of  its  exercise. 

[21  A  person  dealing  with  tbe  agents  of  a 
municipal  corporation  must  at  his  peril  see 
that  such  agents  are  acting  within  the  scope 
of  their  authority  and  line  of  tbelr  duty,  and 
if  be  make  an  unauthorized  contract  he  does 
80  at  his  own  risk.  Jay  v.  School  Dist,  24 
Mont  219,  61  Pac.  2S0. 

[8]  The  contract  of  a  municipal  corpora- 
tion made  otherwise  than  as  prescribed  by 
statute  is  not  binding  and  a  recovery  cannot 
be  had  thereon.  Reams  v.  Cooley,  171  CaL 
160,  152  Pac.  293,  Ann.  Cas.  1917A,  1260,  and 
cases  above  cited. 

[4]  It  appears  by  the  affirmative  allega- 
tions of  the  complaint  that  at  the  time  the 
trustees  of  the  defendant  district  signed  tbe 
contract  in  question,  no  proceedings  had  been 
taken  authorizing  the  issuance  of  any  bonds; 
therefore,  they  had  no  authority  to  bind  the 
district  thereby,  and  no  recovery  can  be  had 
thereon. 

[E]  As  a  condition  precedent  to  its  right  to 
have  the  defendant's  bonds  delivered  to  it 
in  any  event  the  plaintiff  would  have  been 
required,  under  the  statute  referred  to  above, 
to  actually  pay  the  purchase  price  Into  tbe 
county  treasury.  There  is  no  allegation  in 
tbe  complaint  that  tbe  plaintiff  bad  per- 
formed or  tendered  performance  of  this  con- 
dition. Tbe  absence  of  such  allegation  rai- 
ders the  complaint  fatally  defective. 

For  the  reasons  above  Indicated,  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  conrt  erred 
In  overruling  the  demurrer  thereto. 

[6]  Counsel  for  plaintiff  contend  that  the 
objections  to  the  contract  urged  by  defend- 
ant ca£  be  raised  only  by  answ^,  for  the 
reason  that  if  well  taken,  they  simply  show 


tbe  face  of  the  complaint. 

"Ultra  vires  contracts"  of  a  municipal  cor- 
poration are  such  as  tbe  corporation  has  no 
power  to  make  under  any  circumstances  or 
for  any  purpose;  but  when  a  munlci|>al  cor- 
poration enters  into  a  contract  which,  under 
existing  law,  It  has  authority  to  make,  but 
falls  to  follow  the  procedure  laid  down  by 
statute.  It  Is  not  "ultra  vires,"  but  irresular. 
Rogers  V.  City  of  Omalia,  SO  Neb.  591,  114  N. 
W.  833. 

We  recommend  that  the  judgment  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  Instructions  to  sustain  the 
defendant's  demurrer  to  plaintiff's  complaint 

PER  CURIAM.  For  the  reasons  given  in 
fhf  foregolne  opinion,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
district  cotu-t  with  instruction;  to  sustain 
the  defendant's  demurrer  to  plaintlft's  com- 
plaint 


(S2  Uont.  316) 

SCHWARTZ   V.    GREAT    NORTHERN    RY. 
CO.     (No.  4597.) 

(Supreme  Court  of  Montana.    Feb.  20,  1922.) 

1.  Appeal  and  error  ^s>l068(4)— Erroneous 
InstruotioB  on  damages  not  prejudicial  where 
verdiot  Is  for  defendant. 

Tbe  general  rule  is  that  an  erroneous  in- 
struction on  the  question  of  damages  is  not 
prejudicial  where  the  verdict  on  the  main  issue 
is  for  defendant. 

2.  Appeal  and  error  «=>930(2)  —  Jury  pre- 
sumed to  have  fairly  considered  Instructions 
and  applied  them  to  evidenoe. 

The  Supreme  Court  must  presume  that  the 
jury  fairly  considered  and  applied  to  the  evi- 
dence all  tbe  trial  court's  instructions  and 
found   accordingly. 

Appeal  from  District  Court  Chouteau 
County;  John  W.  Tattan,  Judge. 

Action  by  P.  H.  Schwartz  against  the  Great 
Northern  Railway  Company.  Judgment  for 
defendant  and,  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    Order  afilrmed. 

John  P.  Devaney,  of  Minneapolis,  Minn., 
and  Stranahan,  Towner  &  Clark,  of  Ft  Ben- 
ton, for  appellant 
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I.  Parker  Veaaey,  Jr.,  W.  h.  Caift,  and  B. 
H.  Olover,  all  of  Great  Falls,  for  respond- 
ent. 

OOOPEB,  J.    This  is  an  action  to  recover 

damages  alleged  to  have  been  caused  by  tbe 
defendant's  negligence  in  falling  to  furnish 
suitable  accommodations  for  care,  feeding, 
and  watering  of  tliree  cars  of  sheep,  and  in 
failing  to  exercise  due  care  in  tbe  operation 
of  the  trains  carrying  tbem  from  tbe  station 
of  Big  Sandy,  Mont.,  to  Chicago.  Tbe  cause 
was  submitted  to  tbe  Jury,  upon  conflicting 
evidence  as  to  negligence.  They  returned  a 
verdict  in  defendant's  favor.  Plaintiff  ap- 
peals from  an  order  denying  a  new  trial. 

In  the  court  below  plaintiff  based  bis  dam- 
ages on  tbe  value  of  tbe  sheep  at  destina- 
tion. He  now  complains  that  the  court  er- 
red in  limiting  his  recovery  to  nominal  dam- 
ages only.  Upon  the  trial  he  proved  what 
tbe  deed  sheep  would*  have  been  worth  at 
Chicago  alive  and  In  a  normal  condition,  and 
what  the  live  sheep  would  have  been  worth 
there  had  the  defendant  performed  its  duty 
as  a  common  carrier.  He  offered  no  proof 
of  tlie  value  of  tbe  sheep  at  tlie  time  and 
place  of  shipment. 

Upon  the  question  of  negligence,  the  court, 
without  exception,  gave  the  following  in- 
struction: 

"(9)  Tbe  burden  of  proof  is  upon  the  plain- 
tiff to  establish  the  allegations  of  bis  complaint 
with  reference  to  delay  and  improper  handling 
on  the  part  of  tbe  defendant,  by  a  preponder- 
ance or  greater  weight  of  the  evidence,  and  if 
yon  find  that  plaintiff  has  failed  to  sustain 
such  burden  of  proof  and  has  failed  to  prove 
the  allegations  of  his  complaint  and  establish 
his  causes  of  action  against  the  defendant, 
your  verdict  must  be  for  the  defendant." 

The  court  then  told  the  jury  that  tbe  loss 
or  damage  sustained  by  the  plaintiff  must  be 
computed  on  the  basis  of  the  value  of  the 
sheep  at  tbe  time  and  place  of  shipment; 
that  he  could  not  recover  a  greater  sum  than 
would  represent  their  value  at  tbe  time  and 
place  of  shipment,  and  for  the  sheep  which 
did  not  die  no  greater  sum  than  the  differ- 
ence l>etween  their  value  at  destination  with- 
out having  been  subjected  to  delay  or  rough 
handling;  and  that.  If  they  found  that  plain- 
tiff had  suffered  loss  due  to  defendant's  neg- 
ligence, they  could  allow  him  only  nominal 
damages — ^"a  small  amount  to  determine  a 
rigjit" 

[1]  Tbe  only  objections  Interposed  to  tbe 
Instructions  were  that,  upon  the  question 
of  damages,  they  were  ambiguous,  unintel- 
ligible, and  uncertain,  and  seemed  to  tell 
the  Jury  that  the  provision  in  the  shipping 
contract  was  void,  yet  that  it  was  legal  not- 
withstanding its  limitation  of  value,  where- 
as it  was  unjust,  unconscionable,  and  void 
under  tbe  Cummins  Amendment  to  the  In- 


terstate Commerce  Act  (U.  S.  Comp.  St  H 
8592,  8601a).  He  did  not,  as  he  does  now, 
challenge  tbe  instruction  flying  the  standard 
for  tbe  measurement  of  tbe  damages  upon 
tbe  ground  now  urged.  He  does  not  now 
complain  of  the  instruction  defining  negli- 
gence, but  does  claim  that  tbe  provisions  in 
tbe  shipping  contract  confining  tbe  estimate 
of  damages  to  tbe  value  of  tbe  sheep  at  the 
point  of  shipment  were  void,  and  that  the 
court's  instruction  that  it  was  valid,  and 
was  so  argued  by  counsel  to  the  Jury,  con- 
stituted error  hurtful  to  his  cause.  He  re- 
lies upon  McCauU-Dinsmore  Co.  v.  Ctticago, 
etc.,  Ry.  Co.  (D.  C.)  252  Fed.  664  (affirmed 
in  253  U.  S.  97,  40  Sup.  Ct.  591, 64  Ia  Ed.  801). 
There  this  identical  provision  was  held  to 
be  void  as  preventing  a  recovery  for  the  full 
actual  loss.  Counsel  for  defendant  admit  the 
fault  in  the  charge  upon  damages,  but  insist 
that  it  did  not  harm  the  plaintiff  because 
the  jury  found  that  the  defendant  was  free 
from  negligence  before  they  ever  reached  the 
question  of  amount  at  all.  The  general  rule 
undoubtedly  is  that  an  erroneous  instruction 
upon  the  question  of  damages  is  not  preju- 
dicial where  the  verdict  upon  the  main  is- 
sue— that  of  negligence  in  this  instance — 
is  unfavorable  to  the  plaintiff.  Martin  & 
Woolwine  v.  Chicago,  etc.,  By.  Co.,  7  Oki. 
452,  54  Pac.  696,  and  the  numerous  casea 
cited  by  Mr.  Justice  Frick  in  his  dissenting 
opinion  in  Burbridge  v.  Utah  L.  &  T.  Co. 
(Utah)  196  Pac.  656. 

[I]  Under  the  charge  as  given,  the  jury 
could  have  returned  a  verdict  for  the  plain- 
tiff had  he  sustained  his  charges  of  negli- 
gence by  a  preponderance  of  tbe  evidence. 
Instead,  they  found  for  the  defendant  upon 
the  conflicting  evidence.  Had  their  findings 
been  in  plaintUTs  favor,  the  erroneous  in- 
struction would  have  placed  a  limitation  up- 
on the  amount  of  bis  recovery  and  the  error 
wonld  then  have  been  too  palpable  to  ques- 
tion. Having  failed  to  prove  that  the  de- 
fendant did  not  fulfill  his  duty  as  a  common 
carrier,  and  having  failed  to  satisfy  tl>em 
that  he  had  established  bis  right  to  recover 
"a  small  amount  to  determine  a  right,"  they 
returned  a  verdict  accordingly.  In  reach- 
ing this  conclusion,  we  must  presume  that 
the  Jury  fairly  considered  and  applied  to  the 
evidence  all  of  the  court's  Instructions,  and, 
believing  that  the  plaintiff  was  not  entitled 
to  a  verdict,  selected  one  of  the  two  alter- 
natives left  to  them  and  found  in  favor  ot 
tbe  defendant  This  court  must  not  presume 
that  the  jury  did  not  follow  the  instructtona, 
apply  them  to  the  evidence,  and  find  accord- 
ing to  its  preponderance. 

The  order  appealed  from  Is  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HOIiLOWAT  and 
OALEN,  JJ.,  concur. 
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VIOLET  tt  al.  V.  MARTIN.    (No.  4621.) 
(Saprem«  Conrt  of  Montana.    Feb.  20,  1922.) 

1.  Quieting  title  «=»34(l)— Complaint  held  anf* 
licient  to  state  a  oanse  of  action  to  quiet 
title  to  roadway. 

Allegations  of  ownership  of  roadway  over 
defendant's  land,  obstruction  of  same  by  de- 
fendant, and  assertion  of  interest  adverse  to 
plaintiffs,  and  that  his  claim  is  without  author- 
ity of  law  and  is  invalid,  and  constitutes  a  clond 
upon  plaintiffs'  title,  held  sufficient  to  state  a 
cause  of  action  to  quiet  title  under  Bev.  Codes 
1821,  i  9479. 

2.  Highways  ®=9l  6— Complaint  held  to  state 
good  cause  of  action  for  title  In  public  by  lim- 
itations. 

A  count  in  a  complaint  held  to  disclose  that 
pleader  relied  upon  theory  that  road  became 
a  public  one  by  user,  and  that  references 
to  dedication  and  abandonment,  by  the  govern- 
ment and  by  defendant  and  his  predecessors 
in  interest,  had  to  do  with  their  permission  for 
the  use  for  a  period  in  excess  of  the  statute, 
which  would  give  the  public  title  by  limitation. 

3.  Highways  «=3i7— Evidenee  held  not  to  shew 
user  for  statutory  period. 

In  an  action  to  establish  right  of  public 
in  road  by  user,  evidence  held  not  to  sustain 
finding  that  road  had  been  used  by  public  for 
statutory  period. 

4.  Easements  «=s>l8(4)— "Way  of  necessity" 
cannot  exist  where  there  was  never  any  unity 
of  ownership. 

A  "way  of  necessity"  arises  where  one  per- 
son grants  to  another  land  to  which  there  is  no 
access  except  by  passing  over  lands  of  grantor, 
and  a  way  of  necessity  cannot  exist  where 
there  never,  was  any  unity  of  ownership  of  the 
alleged  dominant  and  servient  estates. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Way  of 
Necessity.] 

6.  Easements     «3>36(3)— Evidence     must    bo 
clear  and   oenvlncing   to   establish    way .  of 
neoesslty. 
In  order  to  establish  a  way  of  necessity 

over  land  of  another,  evidence  must  be  clear 

and  convincing. 

6.  Easements  «=»I8(3)— Way  of  necessity  not 
established  by  reason  of  convenience. 

A  way  of  necessity  cannot  be  established  by 
reason  of  convenience,  and  one  is  not  entitled 
to  such  a  way  where  there  are  other  ways  out 
which  admit  of  traveling,  though  the  distances 
are  greater  and  there  were  muddy  conditions 
at  certain  seasons  of  the  year. 

7.  Highways  «=9l7— Evidence  to  show  right  ot 
pubilo  by  user  must  be  convincing. 

To  arrive  at  conclusion  that  a  way  over 
private  lands  is  a  public  road,  evidence  must  be 
convincing  that  public  have  pursued  a  definite, 
fixed  course  continuously  and  uninterruptedly, 
and  coupled  it  vrith  an  assumption  of  control 
and  right  of  use  adversely  under  daim  of  color 
of  right,  and  not  merely  by  the  owner's  per- 
mission, for  the  statutory  period. 
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8.  Appeal  and  error  <8s>987(3)— Queetions  of 
faot  reviewed  In  equity  oases. 
Os  appeal  in  equity  cases,  the  court  may 
review  and  determine  all  of  the  material  ques- 
tions of  fact,  as  well  as  of  law,  under  Bev. 
Codes  1921,  {  8805. 

Commissioners'  Opinion. 
Appeal  from  District  Court,  Powell  Coun- 
ty;   George  B.  Winston,  Judge. 

Action  by  Fred  T.  Violet  and  others  against 
John  Martin.  Decree  for  plaintiffs,  and  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

W.  B.  Eeeley,  of  Deer  liOdse,  and  Frank 
&  (ialnes,  of  Butte,  for  appellant. 

8.  P.  Wilson,  of  Deer  Lodge,  for  respond- 
ents. 

AYERS,  C.  Plaintiffs  In  the  trial  court, 
respondents  Iiere,  brought  this  action,  al- 
leging a  road  to  exist  over  the  lands  of  de- 
fendant, setting  forth  their  cause  of  action 
In  two  counts :  First,  as  a  private  road  or 
way  of  necessity,  30  feet  wide,  appurtenint 
to  their  several  farm  lands;  and,  second, 
as  a  pnblic  road  60  feet  wide,  by  reason  of 
tjser  and  prescription.  The  complaint  la  at- 
tacked by  objection  to  the  Introduction  of 
testimony  for  the  reason  that  in  each  in- 
stance it  fails  to  state  a  cause  of  action.  The 
same  road,  except  for  width.  Is  the  basis  of 
each  count 

In  the  first  count,  the  one  dealing  with  the 
private  road,  plaintiffs  allege  ownership  of 
farm  lands,  with  homes  thereon,  belonging 
severally  to  them,  in  sections  4,  6,  and  6, 
township  6  north,  range  10  west,  Montana 
meridian,  in  Powell  connty,  lying  north  and 
northerly  of  the  lands  of  the  defendant  in 
section  8,  same  township  and  range,  over 
which  all  of  the  road  in  question  passes; 
that  there  la  no  road  or  means  of  Ingress  or 
egress  from  the  lands  of  plaintiffs  to  any 
public  or  county  highway,  except  the  road  in 
question,  and  that  it  is  necessary  for  the 
plaintiffs  to  hare  and  use  said  described  road 
in  going  to  and  from  their  respective  homes ; 
to  thrfr  market  towns,  or  to  their  neighbors, 
or  other  places;  and' that  it  Is  necessary 
for  the  occupation,  use  and  enjoyment  of 
their  said  resp^tlve  lands  and  homes  to 
have  and  nse  the  said  road;  that  they  own 
and  of  a  right  ought  to  have  it;  that  the 
same  is  appurtenant  to  their  respectivu 
lands.  Then  follow  allegations  of  defendr 
ant's  obstruction  by  way  of  giites  and  cultt- 
vatlon  of  the  land  during  the  year  1917 :  that 
he  asserts  and  claims  some  right  or  Interest 
in  the  road  and  the  lands  thereof  adverse 
to  plaintiffs,  and  that  such  claim  is  without 
authority  of  law,  and  is  invalid;  that  bis 
claim  constitutes  a  cloud  upon  plaintiffs' 
title  to  said  road ;  that  defendant  threatens 
to  and  will  continue  such  obstruction  unless 
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zestrided  bf  aa  order  o(  eoort  and  piabi- 
tifls'  title  to  tfae  aaae  quieted. 

In  tbe  aecoDd  coont.  the  one  *— n»c  with 
a  public  road,  tbe  complaint  in  effect  cbargBs 
tbat  the  laid  road  came  into  existence  by 
reason  of  prescription  ard  nfer.  In  that  it 
La-:  been  cuitinuouiUjr  nsed  bj  tfae  pai^lic. 
with  tlie  exception  of  def«iidaiit'a  ot<stn3c- 
tlon  bj  way  of  ^tes  and  c^tlration  in  the 
>ear  1917.  for  Kore  than  25  yvara  prior  to 
the  conunencement  of  the  action,  namrij. 
Mar  24.  1!>1&  XLe  defendant  denies  all  of 
tbe  aiie^tiona  of  h<.th  ca-ises  of  action, 
except  ti.at  be  adm!:«  plalz^riSaT  omersbip 
of  the  lands  in  aections  4.  5.  and  6,  as  al- 
leged L-T  tLeni,  and  be  Sixrts  bis  title  and 
ownerchip  in  tbe  lands  of  sec^on  8.  orer ; 
vbich  the  aUe?ed  road  i^^Fes  ladmiitedir  ' 
this  is  a  facti,  ai^d  a:ie?«s  the  nonexistence 
of  any  road,  either  priTate  or  public,  oto' 
his  said  hinda. 

Tbe  trial  proceeded  opon  tlie  iaRies  abore 
stated.  I7  tbe  court  cittini;  witboat  a  Jary. 
and.  after  bearinjr  tbe  t«stinionr  and  rlew- 
ing  the  road  and  prein!«es.  the  court  made 
its  Hodmat,  cooclusl''ns  of  law,  and  decree 
on  points  in  diFpate  sabstantially  as  follows: 
Tbat  tbe  road  is  nec^cnary  for  the  opera- 
tioo,  use,  and  enjoyment  of  plaintiffs'  re- 
qiectire  lands  and  homes,  and  that  the  same 
was  and  Is  arT<'irtenant  thereto;  tliat  the 
defendant  in  I'jn,  by  eatea  and  plowing, 
obstructed  the  said  road,  and  threatens  to 
continue  tbe  same:  that  defendant  «^«tiiif 
to  be  the  owner  in  fee  of  tbe  lands  over 
wbidi  tbe  rr*ad  paftnes:  titat  rach  claim  is 
without  aotbority  of  law,  and  is  inraiid.  and 
is  a  clond  upon  plaintiffs'  title  thereto,  and 
tbe  nse  thereof;  tbat  tbe  said  road  is  a  way 
of  necessity.  This  concludes  the  finding  as 
to  a  private  roiid.  As  a  public  road,  the 
court  found  tbat  immediately  and  contin- 
uously before  tbe  mmmencement  of  tbe  ac- 
tion, for  more  ttian  ^  years,  tbe  road  de- 
scritxd  in  the  complaint  had  been  a  public 
bixbway.  used  and  traveled  by  the  public; 
that  by  such  user  tbe  road  was  dedicated 
and  atandonrd  to  the  public,  and  by  reason 
thereof  tbe  said  road  for  more  than  25  years 
has  been  a  public  road.  It  found  generally 
tliat  tbe  allegations  of  both  causes  of  action 
were  true,  resolving  tlie  issues  in  favor  of 
tbe  plaintiffs,  and  concluded  as  a  matter  of 
law  tbat  tbe  plaintiffs  have  a  decree  estab- 
lishing the  road  as  a  public  highway,  and  as 
a  way  of  necessity,  unobstructed;  and  that 
their  title  be  quieted  thereto.  Decree  was 
entered  aooordingly,  adjudging  said  road 
tobe: 

"A  strip  of  ground  thirty  (30)  feet  on  each 
side  of  tbe  center  line  of  i aid  road,  which  cen- 
ter line  is  described  as  follows:  Beginning  at  a 
point  thirty  (30)  feet  west  of  the  qnarter  sec- 
tion comer  between  sections  eiitbt  (8>  and  sev- 
enteen (17)  of  said  township  and  range: 
thence  north  3,580  feet,  tbence  north  28  de- 
grees 50  minutes  east,  215  feet,  thence  north. 


oae  (1)  degree  west  S30  feet;  thence  north 
thiity-aeveB  (37)  degicea  west.  160  feet; 
theoee  north  8S0  feet  to  a  point  thirty  (30) 
feet  west  of  the  quarter  section  comer  between 
sections  five  15}  ard  eight  (b)  in  township  (i 
Lor.b,  range  10  wes:.  IL  M." 

I>efencant  appe&'.ed  from  an  order  orer- 
ruling  his  motion  for  a  new  trial 

On  the  MeritsL 
(11  Upon  tbe  theory  tbat  the  llrst  count 
sounds  in  one  to  quiet  title,  and  upon  the 
theory  alone,  it  can  be  upheld.    Section  (M79 
of  die  Revised  C<-des  of  1921.  provides: 

"An  action  maj  be  brooght  and  prosecuted 
to  final  decree,  jodgatent.  or  order,  by  any 
person  or  persons,  wdether  in  actual  possession 
or  not,  daic^iog  title  to  real  estate,  against  any 
person  or  persons.  •  •  •  who  claim  or  may 
claim  any  right,  title,  estate,  or  interest  there- 
in. *  *  *  adverse  to  p'aintiff*s  ownership, 
or  any  dood  npon  piaii-tilTs  title  thereto, 
*  ■  *  for  the  pnrpose  vt  determining  such 
daim  or  imssib'e  daim.  and  quieting  the  title 
to  said  real  esute.    •    •    • " 

Tbe  allegations  of  ownership  of  tbe  road 
in  plaintiffs ;  obstmctian  of  same  by  defend- 
ant ;  assertion  and  daim  of  right  or  interest 
therein  by  him.  adverse  to  plaintiffs;  tbat 
his  daim  ia  without  authority  of  law  and  is 
invalid,  and  that  the  same  constituted  a 
cloud  upon  their  title  thereto — is  suUicient 
to  state  a  cause  of  action  to  quiet  title. 
M«-k  T.  Bowery  Min.  Cto..  31  Mont  2S«.  78 
Pac.  519;  PoUodi  Min.  ft  MUL  Co.  t.  Daven- 
port 31  Mont  452,  78  Pac.  7fiS. 

[2]  Appellant  contends  that  tbe  second 
count  is  bad  because  in  effect  it  charges  two 
separate  sets  of  acts,  as  bringing  into  exist- 
ence the  public  road  therein  daimed :  First 
dedication,  either  by  the  public  while  the 
land  was  open,  unappropriated,  public  do- 
main of  the  United  States,  or  by  appellant 
and  his  predecessors  in  interest;  and,  8e<s 
ond,  by  prescription,  user.  With  this  yiew 
we  cannot  agree.  A  reading  of  this  count 
in  its  entirety  discloses  that  the  pleader  re- 
lies npon  the  theory  that  the  road  became 
a  public  one  by  reason  of  user.  Ills  refer- 
ence to  dedication  and  abandonment  by  the 
government  and  by  defendant  and  his 
predecessors  in  interest  has  to  do  with  Its 
and  their  permission  of  the  use  for  a  period 
in  excess  of  the  statute,  whldi  would  give 
the  public  title  by  limitation,  by  prescription, 
and  he  chooses  to  call  It  dedication  and 
abandonment  but  his  giving  it  that  name 
does  not  make  It  so  in  fact  No  facts  are 
pleaded  to  warrant  a  theory  of  dedication, 
but  sufficient  facts  are  shown  to  hold  the 
pleadings  sufficient  on  the  theory  of  pre- 
scription. 

[3]  The  complaint  withstanding  its  at- 
tadis,  we  shall  now  direct  our  attention  to 
the  proof  offered  to  support  it  Unques- 
tionably the  road  described  In  the  complaint, 
and  by  decree  declared  to  be  both  a  private 
and  public  road  and  title  quieted  thereto. 
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was  not  traTeled  or  nsed  antn  the  year  1902. 
The  etidence  sbows  by  a  Btrong  preponder- 
ance, practically  In  its  entirety,  that  until 
Bowcn,  a  predecessor  of  the  defendant,  ex- 
tended his  fence  out  to  the  half  mile  line 
rnnning  north  and  south  through  section  8, 
so  as  to  inclose  the  S.  W.  %  S.  E.  ^  of  said 
section,  the  road*  followed  a  diagonal  cotirse 
sonttieasterly  and  northwesterly  across  said 
last-described  land,  entering  It  near  the 
northwest  comer  and  leaving  it  to  Join  the 
main  east  and  west  road  which  parallels 
the  south  line  of  section  8  at  a  point  near 
an  old  corral,  which  all  the  evidence  locates 
at  the  southeast  comer  thereof.  Hence  the 
erection  of  the  fence  of  1902  necessitated  a 
change  of  the  road  for  practically  a  quarter 
of  a  mile,  one-fourth  of  its  entire  length,  in 
which  location  it  has  ever  since  been.  Now 
that  we  have  the  road  in  its  decreed  location 
only  since  1902,  it  eliminates  all  the  great 
volume  of  evidence  as  to  other  roads,  their 
existence  or  nonexistence.  However,  it  Is 
proper  to  remark  obiter  that  there  is  no  tes- 
timony In  the  record  to  warrant  the  con- 
clusion that  any  of  the  other  roads  are  or 
ever  were  elthei*  private  or  public  roads  as 
the  same  are  known  In  law,  but  are  and  were 
only  tracks  and  trails  wandering  across  the 
open  land  as  described  by  plaintifTs'  own 
witness.  Road  Supervisor  Hendrickson : 

"I  know  there  wag  not  any  road,  but  there 
was  a  track  part  of  the  way.  •  •  •  That 
road  there  was  like  all  of  the  other  roads  in 
these  early  days;  they  are  wherever  you  could 
find  a  wbeel  track  that  would  take  you;  there 
was  the  road." 

[4-<]  The  road  as  decreed,  to  be  a  private 
road,  most  be  so.  If  at  all,  by  way  of  neces- 
sity. A  way  of  necessity  arises  where  one 
person  grants  to  another  land  to  wbieb  there 
is  no  access  except  by  passing  over  other 
lands  of  the  grantor.  Brlgbam  v.  Smith,  4 
Gray  (Mass.)  297,  64  Am.  Dec.  76;  Palmer  v. 
Palmer,  150  N.  Y.  139,  44  N.  E.  9C0,  55  Am. 
St.  Rep.  653;  Berrln  v.  Sieben,  46  Mont. 
228,  127  Pae.  323.  In  such  cases  a  way  of 
necessity  is  impliedly  reserved  in  the  grant 
A  •way  of  necessity  cannot  exist  where  there 
never  was  any  unity  of  ownership  of  the  al- 
leged dominant  and  servient  estates,  for  no 
one  can  have  a  way  of  necessity  over  the 
land  of  a  stranger.  Schulenbnrger  v.  John- 
stone. 64  Wash.  202, 116  Paa  843,  ti5  L.  R.  A. 
(N.  S.)  941;  Dudley  v.  Meggs,  54  Okl.  65,  153 
Pac.  1121 ;  19  C.  3.  921.  In  order  to  escape 
tbe  effect  of  this  rule,  plaintiffs  urge  that 
the  unity  of  ownership  of  their  lands  and 
that  of  the  defendant  runs  back  to  the  gov- 
ernment, and  by  reason  of  the  inception  of 
their  title  before  the  defendant's  that  the 
government  impliedly  granted  them  a  way  of 
necessity  over  the  lands  later  appropriated 
by  the  defendant.  We  recognize  that  such 
a  state  of  facts  could  exist  from  which  that 
conclusion  could  be  drawn.  The  case  at  bar, 
however,  does  not  warrant  it    Owners  of 
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land  must  not  be  subjected  to  the  Durdoi  of 
a  servitude  for  a  private  road,  or  any  other 
kind  of  road  over  It,  unless  the  evidence 
presented  be  clear  and  convincing.  Bernard 
Realty  Co.  v.  Butte,  65  Mont  384,  177  Pac. 
402.  The  evidence  submitted  is  far  from 
meeting  this  requirement.  The  evidence 
shows  that  plaintiffs  have  other  ways  out — 
true,  not  so  good  or  convenient  as  the  one 
sought,  yet  they  admit  traveling  over  them, 
but  assert  greater  distance  and  muddy 
conditions  at  certain  seasons  of  the  year. 
This  will  not  excuse  their  use  to  the  extent 
of  establishing  and  decreeing  a  way  of  neces- 
sity over  the  lands  of  another.  A  way  of 
necessity  cannot  be  established  by  reason 
of  convenience.  The  term  expresses  itself. 
Its  foundation  must  rest  in  necessity  (19  C. 
J.) ;    here  It  does  not. 

[7]  To  arrive  at  a  conclusion  that  a  way 
over  tbe  lands  of  another  is  a  public  road, 
the  evidence  must  be  convincing  that  the 
public  have  pursued  a  definite,  fixed  course, 
continuously  and  uninterruptedly,  and  coupled 
it  with  an  assumption  of  control  and  right  of 
use  adversely  under  claim  or  color  of  right 
and  not  merely  by  the  owner's  permission, 
over  It  for  the  statutory  period  (6  years  before 
the  adoption  of  the  1805  Code  and  10  years 
since),  without  which  prescription  rights 
cannot  attach.  State  v.  Auchard,  22  Mont. 
14,  55  Pac.  361;  Mont  O.  *  P.  Co.  v.  Butte 
ft  B.  C.  M.  Co.,  25  Mont  427,  65  Pac.  420; 
Bernard  Realty  Co.  v.  Butte,  supra;  Fair- 
child  V.  Stewart,  117  Iowa,  734,  P9  N.  W. 
1075;  Petterson  v.  Waske,  45  Wash.  807, 
88  Pac.  206 ;   87  Cyc.  21. 

Plaintiffs  insist  that  the  change  of  the 
road  occasioned  by  Bowen's  fence  in  1902  Is  , 
one  of  a  minor  nature  and  immaterial,  and 
that  the  road  as  changed  and  decreed  Is  tbe 
same  as  traveled  for  years  before.  If  it  can 
be  changed  for  one-fourth  of  its  length  and 
that  be  immaterial,  why  not  one-half  or  even 
three-fourths?  A«d  where  would  the  line  of 
materiality  finally  be  determined?  It  can- 
not be  done.  A  "definite,  fixed  course"  must 
mean  a  course  with  clear  and  precise  limits 
and  of  a  permanent  character. 

To  create  a  public  road  by  prescription,  it 
must  be  so  situated  and  so  conditioned  as  to 
be  available  to  tbe  public,  and  the  user — the 
travel — must  be  by  the  public  generally, 
and  It  must  be  a  way  common  to  all.  In 
tbe  case  at  bar,  the  public  never  assumed 
any  jurisdiction  or  exercised  any  rights  over 
tbe  road  in  question;  nor  did  It  regard  the 
travel  there  a.i  adverse;  there  has  always 
been  a  gate  at  one  end,  and  since  191.S  there 
has  been  a  gate  at  the  other  end.  both  of 
which  have  been  recognized  by  the  plaintiffs 
and  such  other  persons  as  occasionally  passed 
over  it  The  evidence  preponderates  against 
the  use  of  the  road  as  followed  since  1902 
by  the  public.  The  public  have  hnd  no  oc- 
casion to  use  it  It  has  been  used  more  by 
the  plaintiffs  than  all  else  combined,  and 
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their  use  has  been  no  other  than  a  way  of 
convenience,  a  permissiye  use  which  may  be 
revoked  at  the  will  of  the  owner.  We  can 
see  no  more  than  the  usual  accommodation 
between  neiglibora  that  marked  the  settle- 
ment of  the  public  domain,  and  until  roads 
are  lawfully  established,  as  said  by  the  wit- 
ness Hendrickson,  "they  [meaning  roads]  are 
where  you  can  find  a  wheel  track,"  and  by 
common  consent  the  settler  locating  in  front 
of  another  has  been  willing  that  his  neighbor 
continue  bis  way  over  the  land  occupied  by 
him.  To  charge  the  owner  with  abandon- 
ment and  dedication  or  to  credit  the  user 
with  an  adverse  intent  would  penalize  gener- 
osity and  destroy  neighborhood  accommoda- 
tion. If  it  were  understood  that  by  allow- 
ing a  neighbor  to  pass  over  one's  farm  for  a 
period  of  time  in  excess  of  the  statute  con- 
ferred a  right  on  him  to  acquire  a  passage- 
way to  be  kept  open  for  his  b«»eflt,  all  such 
travel  would  be  Immediately  prohibited,  and 
rightfully  so. 

[8]  This  being  an  equity  case,  we  have  re- 
viewed and  determined  all  of  the  material 
questions  of  fact  as  well  aa  of  law.  Sec- 
tion 8805,  Rev.  Codes  1921.  Other  questions 
raised,  not  herein  discussed,  are  not  of  suf- 
ficient merit  to  require  special  notice.  We 
find  nothing  to  warrant  plalntifCs'  conten- 
tions, and  are  constrained  to  the  conclusion 
that  the  weight  of  the  testimony  is  decidedly 
against  the  findings  and  conclusions  reached 
by  the  trial  court,  and  preponderates  de- 
cidedly In  favor  of  the  defendant,  that  the 
way  in  dispute  la  not  and  never  has  been  a 
inrivate  nor  a  public  road.  No  good  cause 
exists  for  the  granting  of  a  neW' trial  or  tlie 
taking  of  further  testimony  in  the  court  be- 
low. 

Therefore  we  recommend  that  the  cause 
be  remanded  to  the  district  court,  with  di- 
rections to  set  aside  its  findings,  conclusions, 
and  decree  heretofore  entered,  and  to  enter 
a  decree  for  the  defendant  not  Inconsistent 
herewith. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  cause  is  remand- 
ed- to  the  district  court,  with  directions  to 
set  aside  Its  findings,  conclusions,  and  de- 
crees heretofore  entered,  and  to  enter  a  de- 
cree for  the  defendant  not  Inconsistent  with 
the  views  expressed  in  the  foregoing  opinion. 


(62  Uont.  2S1) 

HELENA    &    LIVINGSTON  .SMELTING    & 
REDUCTION  CO.  et  al.  v.  NORTHERN 
PAC.  RY.  CO.  et  al.     (No.  4578.) 

(Supreme  Court  of  Montana.    Feb.  20,  1022.) 

I.  Fixtures  #=335(2)— Complaint  In  action  for 
damages  for  removal  of  spur  tracks  held  suf- 
ficient. 
In  an  action  against  a  railroad  for  damages 

for  the  removal  of  spur  tracks  from  plaintiff's 


raining  property,  constructed  by  plaintiff  and 
its  predecessors,  complaint  held  sufficient  as 
against  a  general  demurrer. 

2.  Vendor  and  purchaser  4=>235— Mlnlsg  com- 
pany held  not  "bona  fide  purchaser"  of  rail- 
road tracks. 

A  mining  company  held  not  a  bona  fide  pur- 
chaser of  land  on  which  railroad  tracks  were 
constructed  by  its  predecessors  in  interest  at 
their  expense  from  materials  furnished  by  the 
railroad  company  without  any  agreement  as 
to  ownership  thereof,  though  it  purchased 
without  notice  of  any  claim  by  the  latter  to 
any  right  to  remove  the  tracks  as  owner  there- 
of or  otherwise;  "bona  fide  purchaser"  being 
one  who  advances  a  new  consideration,  sur- 
renders some  security,  or  does  some  act  leav- 
ing him  in  a  worse  position  if  his  purchase  is 
set  aside,  and  purchases  in  the  honest  belief 
that  his  vendor  had  a  right  to  sell,  without 
notice  of  any  adverse  rights,  interests,  or  equi- 
ties of  others. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bona 
Fide  Purchaser.] 

3.  Fixtures  «=»26— Railroad  furnishing  mate- 
rials for  spur  track  held  not  lioensea  as  to 
right  to  remove  rails.         , 

Neither  a  railroad  company,  nor  its  prede- 
cessor, which  furnished  materials  from  which 
spur  tracks  were  constructed  and  maintained 
by  a  mining  company  on  the  latter's  property, 
without  any  agreement  as  to  the  title  thereto, 
was  a  mere  parol  licensee,  with  power  to  re- 
move the  rails  on  revocation  of  the  license. 

4.  Fixtures    «=»26— Spur    tracks    constructed 

from  materials  furnished  by  railroad  not  re- 
movable by  latter  without  rsvocation  of  li- 
cense. 
Even  if  a  railroad  company,  the  predeces- 
sor of  which  furnished  materials  from  which  a 
mining  company  constructed  a  spur  track  on 
its  property  without  any  understanding  as  to 
the  owpersbip  thereof,  were  a  mere  licensee, 
it  could  not  remove  the  track  unless  the  license 
were  revoked  directly  on  notice  by  the  mining 
company  or  indirectly  by  cessation  of  mining 
operations. 

5.  Fixtures  ®=>26— Railroad  company  furnish- 
ing materials  for  construotion  of  spur  traofc 
held  not  a  "tenant,"  as  te  rights  in  fixture*. 

A  railroad  company,  the  predecessors  ot 
which  furnished  materials  from  which  a  mim- 
ing company  constructed  a  spur  track  on  its 
property  without  any  agreement  as  to  owner- 
ship thereof,  held  not  a  tenant  of  the  mining 
company  within  Rev.  Codes  1907,  §  4578,  au- 
thorizing tenants  to  remove  trade  fixtures, 
whether  or  not  the  tracks  were  "affixed"  to  the 
property  within  Rev.  Codes  (1007)  {{  4425. 
4427,  4428,  4572;  there  behdg  no  contract  of 
hiring. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tenant.] 

6.  Fixtures  #=»26— Whether  railroad  tracks  on 
mining  property  were  trade  fixtures  depends 
on  Intention  and  rsiatlon  of  parties. 

Whether  tracks  constructed  by  a  mining 
company  on  Its  property  from  materials  for- 
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nished  by  a  railroad  company  were  trade  fix- 
tares,  subject  to  removal  by  the  latter,  as 
antborized  by  Rer.  Codes  (1907)  |  4572,  with 
respect  to  the  removal  of  flxtnres  by  tenants, 
depends  on  the  relation  between  the  parties 
when  the  trades  were  laid  aqd  their  intention 
with  respect  to  them,  as  determined  from  the 
facta  and  circnmstances. 

7.  Fixtures  ®=s26— Whether  railroad  'may  re- 
move spar  tracks  oonstmcted  by  mining  com- 
pany for  its  own  use  depends  on  whether 
they  are  fixture*. 

The  general  rale  that,  where  the  snper- 
atractnre  of  a  railroad  is  placed  on  the  land 
of  another,  the  railroad  company  cannot  be 
said  to  have  intended  to  attach  the  rails,  etc., 
so  as  to  make  them  a  part  of  the  land,  ordi- 
narily applies  to  side  tractcs  and  spurs  con- 
Ktmcted  by  the  company  to  aid  it  in  the  dis- 
charge of  its  oUiKStions  as  a  public  carrier 
as  wen  as  those  constructed  to  accommodate 
owners  of  manufacturing  and  like  enterprises; 
but  when  such  tracks  are  installed  solely  to 
serve  the  private  enterprise  of  the  owner  of 
the  land,  are  constructed  and  maintained  at  his 
expense,  and  can  be  used  for  no  other  purpose, 
the  company's  right  to  remove  them  depends 
on  whether  or  not  they  are  fixtures. 

8.  Fixtures  «S32B— Mining  company  may  re- 
cover value  of  materiate  in  spur  traoks  re- 
moved by  railroad  company  If  they  were  lix- 
tares. 

A  mining  company,  which  constructed  a 
spnr  track  on  its  property  from  rails  and  oth- 
er materials  furnished  by  a  railroad  company, 
without  any  agreement  as  to  the  ownership 
thereof  on  the  cessation  of  mining  operations, 
may  recover  their  value  on  removal  by  the  rail- 
road if  such  materials  were  fixtures. 

Appeal  fr(»n  District  Ck>urt,  Jefferson  Coun- 
ty ;    Wm.  A.  Clark,  Judge. 

Action  by  the  Helena  &  Livingston  &ndt- 
ios  &  Reduction  Company  and  others  against 
tbe  Northern  Pacific  Railway  Company  and 
another.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Reversed  and  remanded, 
wltb  directions. 

See^  also,  204  Pac.  370. 

C.  B.  Pew,  of  Helena,  for  appellants. 
Onmi,  Rasch  &  Hall,  of  Helena,  for  re- 
spondents. 

BRAJNTLT,  J.  The  complaint  in  this  case 
contains  two  causes  of  action.  The  first 
M^s  recovery  of  damages  for  the  removal 
by  defendants  of  certain  railroad  tracks 
from  mining  property  belonging  to  the  plaln- 
tiffa  The  second  is  for  damages  for  the  car- 
rylng  away  by  the  defendants  and  convert- 
ing to  their  own -use  tbe  material — ^rails,  fish- 
plates, etc. — ^whlch  constituted  the  tracka 
Tbe  defendants  Interposed  a  separate  gener- 
al demurrer  to  each  of  the  causes  of  action, 
which  the  court  sustained.  The  plaintiffs 
refusing  to  plead  farther,  Judgment  was  en- 
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tered  In  favor  of  the  defendants.    Ttie  ap- 
peal Is  from  tbe  judgment 

The  complaint  is  very  prolix.  Tbe  facts 
constituting  the  first  cause  of  action  may 
be  epitomized  as  follows:  Tbe  plaintiff  Hel- 
ena &  Livingston  Smelting  &  Reduction  Com- 
pany, referred  to  in  this  statement  as  the 
Smelting  Company,  is  a  Montana  minius 
corporation.  Tbe  plaiutifr  Montana  Silver 
Lead  Company,  referred  to  as  tbe  Montana 
Company,  is  also  a  Montana  corporation. 
The  plaintiff  Boston  &  Alta  Copper  Company, 
referred  to  as  the  Copi»er  Company,  is  a  West 
Virginia  corporation.  By  virtue  of  its  com- 
pliance with  the  laws  of  Montana  it  is  en- 
titled to  do  business  in  this  state.  Tbe  de- 
fendant Northern  Pacific  Railway  Company 
is  a  Wisconsin  corporation,  tbe  successor  of 
the  Northern  Pacific  Railroad  Company,  own- 
ing and  operating  an  interstate  railway 
through  the  state  of  Montana.  It  will  be  men- 
tioned as  the  Railway  Company.  The  defend- 
ant Hugh  McConnell  was,  at  the  times  when 
the  wrongs  for  which  recovery  is  sought  here- 
in are  alleged  to  have  been  committed,  a  con- 
tractor of  tbe  railway  company,  and  through 
his  agency  the  wrongs  were  done.  On  De- 
cember IS,  1900,  the  Smelting  Company  was 
the  owner  and  in  possession  of  several  con- 
tiguous mining  claims,  constituting  one  con- 
solidated claim,  and  a  mill  site,  described 
In  the  complaint,  together  with  the  buildings 
necessary  to  the  operation  of  the  claim,  in- 
cluding a  concentrator  and  mill  used  for  the 
reduction  of  tbe  ores  extracted  from  the 
claim  and  the  preparation  of  them  for  mar- 
ket On  that  date  the  Smelting  Company 
conveyed  the  property  to  A.  B.  Sprlggs,  who 
immediately  executed  and  delivered  to  the 
Smelting  Company  a  mortgage  upon  it  to  se- 
cure the  payment  of  the  sum  of  $150,000.  On 
the  same  date  A.  B.  Sprlggs  conveyed  the 
property  to  the  Copper  Company,  which 
thereupon  became  the  owner  of  it  subject  to 
the  mortgage,  and  continued  to  be  the  owner 
of  it  until  it  conveyed  the  same  to  the  Mon- 
tana Company.  This  conveyance  was  made 
on  September  15,  1916.  The  Montana  Com- 
pany thereupon  became  the  owner  of  it,  sub- 
ject to  tbe  mortgage  held  by  the  Smelting 
Company.  The  plaintiffs  and  their  predeces- 
sors have  at  different  times  extensively  op- 
erated the  mines,  and  the  plaintiff  Montana 
Company  is  now  engaged  in  conducting  op- 
erations and  expending  large  sums  of  money 
in  this  behalf.  Large  quantities  of  valuable 
metals  have  been  extracted  from  the  mines, 
and  large  bodies  of  valuable  ores  are  still 
contained  therein. 

For  more  than  30  years  last  past,  and  until 
removed  by  defendants,  certain  railroad 
tracks  were  situated  upon  and  affixed  to 
the  mines  and  mining  property,  the  same 
being  laid   upon   and   securely   fastened  to 
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cross-ties,  imbedded  in  the  soil  and  graded 
into  the  surface  of  the  mining  property  at 
great  expense.  A  portion  of  the  tracks  con- 
sisted of  a  mile  and  a  half  which  originally 
constituted  a  part  of  a  branch  line  extend- 
ing from  the  town  of  Jefferson,  in  Jefferson 
county,  through  the  town  of  Corbin,  and 
traversing  the ,  mining  property  above  de- 
scribed, to  the  town  of  Wickes,  the  town  of 
Corbin  lying  approxlmatdy  midway  be- 
tween th«»  towns  of  Jefferson  and  Wiclies. 
This  branch  line  was  an  offshoot  from  a  line 
owned  and  operated  by  the  defendant  rail- 
way company  and  its  predecessor,  then  ex- 
tending from  East  Helena,  Mont,  to  Boulder, 
Mont.,  and  ccmnected  with  the  main  line  of 
the  railway  company  and  Its  predecessor  at 
the  town  of  E}ast  Helena.  Some  30  years  ago, 
while  the  line  from  East  Helena  to  Boulder 
and  the  brandi  from  Jefferson  to  Wickes 
were  In  existence,  there  was  also  an  offshoot 
or  spur  extending  from  the  Wickes  branch 
at  a  point  about  a  mile  south  of  Corbin  into 
and  upon  the  mining  property,  called  the 
Alta  spur.  This  spur  was  divided  into  two 
branches,  one  called  the  high  line  and  the 
other  the  low  line,  the  former  extending 
above  the  plaintiffs'  concentrator,  which  was 
situated  on  a  side  hill,  and  the  other  extend- 
ing below  the  concentrator.  Each  of  these 
lines  to  the  extent  of  about  2,000  feet  was 
situated  wholly  upon  the  plaintiffs'  mining 
property.  The  spur  and  the  high  and  low 
lines  were  constructed  solely  for  the  use, 
benefit,  and  development  of  the  mining  prop- 
erty, and  were  and  are  essential  to  the  prop- 
er operation  and  development  of  it,  and  the 
operation  of  the  mill  and  concentrator,  being 
necessary  for  the  transportation  of  materials 
and  supplies  to  the  mines  and  the  removal 
of  the  ores,  concentrates,  and  other  products 
therefrom.  The  defendant  railway  company 
and  its  predecessor  furnished  the  rails,  fish- 
plates, etc.,  for  the  construction  of  the  spur 
and  high  and  low  lines,  and  all  of  them,  es- 
pecially the  high  and  low  lines,  were  con- 
structed and  have  been  maintained  and  kept 
in  repair  by  plaintiffs  and  their  predecessors 
at  their  own  expense,  the  rails  and  other 
Bteti  having  been  furnished  for  the  construc- 
tl<»  of  these  tracks  by  the  defendant  com- 
pany as  an  inducement  to  the  plaintiffs  to 
operate  the  mine,  concentrator,  and  mill,  and 
to  ship  ores,  concentrates,  and  other  products 
over  the  lines  of  the  company  and  Its  pred- 
ecessor In  Interest,  they  receiving  all  ship- 
ments to  and  from  the  mine. 

At  the  times  mentioned  the  only  railroad 
connected  with  the  mines,  and  available  for 
the  direct  shipment  to  and  from  the  same, 
was  the  railway  of  the  defendant,  and  the 
branch  line,  spur,  etc.,  above  referred  to. 
While  they  were  in  existence  all  the  freight 
to  and  from  the  mines  was  handled  by  the 
defendant  railway  company  and  Its  prede- 


cessor in  Interest.  The  spur  and  the  hi£^  and 
low  lines  were  situated  in  the  only  feasible 
position  to  furnish  proper  ingress  and  egress 
to  and  from  the  property,  and  for  connection 
with  any  railroad  now  or  at  any  time  hereto- 
fore In  existence  and  accessible  from  the 
mining  property.  For  this  reason  they  were, 
and  now.  would  be,  most  useful  in  such  posi- 
tion for  the  operation  of  the  property.  Until 
they  were  removed  they  were  appurtenant 
to  and  affixed  to  the  mining  property.  Sev- 
eral years  ago  the  line  from  Elast  Helena  to 
Boulder  and  the  Jefferson-Wickes  brandi, 
extending  from  the  town  of  Jefferson  to  a 
point  between  J^erson  and  Corbin  about 
one  mile  south  from  Corbin,  and  from  the 
concentrator,  were  removed  by  the  defend- 
ant company,  and  a  connecting  track  install- 
ed by  the  defendant  company  between  the 
Great  Northern  Railway,  which  passes  along 
the  side  hill  several  hundred  feet  above  the 
concentrator,  and  a  point  on  the  Wickes 
branch  between  Corbin  and  Wickes  about  a 
mUe  and  a  half  from  Corbin,  and  the  portion 
of  the  said  branch  lying  upon  the  Alta  mines 
was  so  arranged  that  the  same  could  be, 
and  was,  used  by  the  plaintiffs,  or  some  of 
them,  in  connection  with  the  operation  of 
their  mill,  for  the  removal  and  reduction  of 
tailings  from  the  concentrator.  After  the 
removal  of  a  portion  of  the  Wickes  branch 
transportation  to  and  from  the  Alta  mines 
was  had  by  means  of  this  connection  with 
the  Great  Northern  Railway,  and  the  por- 
tions of  the  branch  line  situated  upon  the  Alta 
mine  and  the  Alta  spur,  with  the  high  and 
low  lines,  were  used  as  theretofore  in  the  op- 
eration of  the  mines.  In  the  meantime  large 
sums  of  money  were  expended  upon  these 
tracks  by  plaintiffs,  or  some  of  them,  for  the 
repair  thereof  and  the  adjustment  of  the 
same  to  the  uses  and  purposes  desired  by 
them,  all  being  situated  upon  the  property 
of  plaintiffs.  There  are  now  more  than  26,- 
000  tons  of  tailings  situated  upon  the  prop- 
erty of  plaintiffs,  containing  quantities  of 
valuable  metal.  The  Alta  spur  and  the  high 
and  low  lines,  and  also  the  portion  of  the 
branch  line  so  situated  upon  and  connected 
with  the  mines,  and  used  therewith,  were  at 
all  times  fixtures  of  the  said  mines,  and  be- 
longed to  the  plaintiffs  and  their  predecessors 
in  interest  as  a  part  thereof. 

No  agreemrait  was  ever  made  between 
the  plaintiffs,  or  their  predecessors,  and  the 
defendant  railway  company  or  Its  predeces- 
sor whereby  this  defendant,  or  its  predeces- 
sor, retained  or  was  given  any  right  to  re- 
move any  portion  of  the  tracks,  but  the  same 
were  constructed,  maintained,  and  used  sole- 
ly for  the  benefit  of  the  mines  as  aforesaid. 

The  Wickes  branch  was  constructed  at  the 
expense  of  the  predecessors  in  interest  of  the 
plaintiffs,  but  the  cost  of  constructing  the 
same. was  thereafter  returned  to  the  plain- 
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tiffs  and  their  predecessors  in  tbe  way  of 
freight  rebates,  but  no  agreement  was  ever 
made  between  tbe  predecessors  in  Interest 
of  the  plaintiffs  witb  the  defendant  railway 
company  or  its  predecessor  with  reference 
to  the  ownership  of  the  said  branch  line 
when  completed,  and  no  agreement  made  for 
the  removal  thereof  by  the  defendant  com- 
pany or  its  predecessor.  In  removing  these 
tracks  it  was  necessary  to  destroy  the  same 
as  tracks,  to  tear  the  rails  from  the  ties,  and 
destroy  a  considerable  portion  of  the  value 
of  the  materials  by  so  doing. 

It  la  alleged  that,  until  the  removal  of  the 
tracks,  plaintiffs  and  their  predecessors  in 
Interest  were  in  the  open,  notorious,  continu- 
ous, and  uninterrupted  possession  of  the 
mines  and  ail  properties  situated  upon  or 
appurtotant  thereto,  including  the  tracks 
mentioned,  and  that  neither  plaintiffs  nor 
any  of  their  predecessors  In  interest  knew 
that  the  defendant  railroad  company  Claim- 
ed the  right  to  remove  tbe  tracks  or  any  of 
them,  or  claimed  to  have  any  interest  in 
them ;  that  the  concentrator  is  necessary  to 
the  proper  and  profitable  operation  of  the 
mines  tot  the  treatment  of  ores  extracted 
therefrom;  that  the  same  is  situated  upon 
the  only  site  upon  which  a  concentrator  can 
be  operated  and  used  in  connection  with  the 
development  and  operation  of  the  mines ; 
that  during  the  month  of  December,  1913, 
and  the  month  of  January,  1914,  the  defend- 
ants, without  the  consent  of  tbe  plaintiffs  or 
any  of  them,  and  without  notice  to  or  knowl- 
edge of  the  plaintiffs,  wrongfully  and  with- 
out authority  of  law  entered  upon  tbe  min- 
ing property  and  tore  up  and  removed  the 
raUs  therefrom,  and  tore  up  and  removed 
the  Wickes  branch  from  the  mine  to  tbe 
point  of  its  connection  with  the  Great  North- 
em  Railway;  that  in  committing  these  acts 
the  defendant  Hugh  McConnell  was  acting 
for,  and  on  behalf  of,  and  Jointly  and  in 
concert  with,  the  defendant  railway  com- 
pany under  a  contract  entered  into  by  him 
with  this  defendant  for  the  removal  of  tbe 
tracks;  that  by  the  removal  and  destruction 
of  the  tracks  plaintiffs  have  been  damaged 
in  the  sum  of  $25,000,  no  part  of  whldt  has 
been  i>aid. 

The  allegations  constituting  tbe  second 
cause  of  action  are  for  all  practical  purjMses 
Identical  with  those  contained  in  the  first, 
except  that  it  all^^s  the  wrongful  removal 
and  conversion  by  the  defendants  of  the  steel 
rails,  etc.,  of  which  the  track  was  in  part 
composed;  that  defendants  acted  therein 
Jointly;  and  that  the  rails,  etc.,  were  at  the 
time  of  their  removal,  of  the  reasonable 
value  of  $10,000. 

Upon  an  examination  of  the  complaint,  the 
inquiry  at  once  suggests  itself  whether  there 
b  not  a  misjoinder  of  parties  plaintiff.  Tbe 
Smelting  CSompany  parted  with  its  title  to 
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tbe  mining  property  on  December  18,  1909, 
whereas  the  injuries  to  it  for  which  a  recov- 
ery Is  sought  occurred  in  December,  191S, 
and  January,  1914.  At  that  time  this  plain- 
tiff had  no  interest  in  the  property,  other 
than  as  its  security  under  the  mortgage  for 
the  debt  due  it  This  situation  presents  the 
Inquiry:  May  a  mortgagee  mointain  an  ac- 
tion for  an  injury  to  the  mortgaged  proper- 
ty unless  he  can  allege  and  prove  that  bis 
security  has  been  impaired  by  tbe  injury? 
The  complaint  contains  no  allegation  in  this 
behalf.  As  to  the  Montana  Company,  the 
question  is  suggested  whether,  it  having  be- 
come the  owner  of  the  property  in  1016,  long 
after  the  injuries  are  alleged  to  hav^  been 
done,  it  may  maintain  an  action  because  of 
them  without  allegation  and  proof  that  by  its 
deed  from  the  Copper  Company,  or  other- 
wise, it  became  vested  witb  the  rights  of  ac- 
tion which  had  theretofore  arisen  in  favor 
of  the  Copper  Company  In  1913  and  1914.  A 
further  inquiry  is  also  suggested,  namely, 
whether  the  mortgagee,  the  Smelting  Com- 
pany, may  Join  with  the  mortgagor  and  its 
grantee,  or  either  of  them,  in  an  action  for 
damages  for  an  injury  to  the  mortgaged  prop- 
erty. We  do  not  venture  to  decide  any  of 
these  qu^tions,  because  the  general  demur- 
rers do  not  raise  them,  and  counsel  for  nei- 
ther side  have  referred  to  them.  We  there- 
fore pass  them  without  consideration. 

[1]  The  allegations  of  tbe  complaint  are 
not  arranged  in  a  logical  and  consecuuve  or- 
der, but  in  our  opinion,  are  suttlcient  in  sub- 
stance to  require  the  defendants  to  answer. 
They  may  be  briefly  epitomized  as  follows: 
That  the  property  of  plaintiffs  consists  of 
mines;  that  the  Alta  spur,  Including  the 
high  and  low  lines,  was  constructed  by  the 
predecessors  in  faiterest  of  the  plaintiffs  out 
of  material  furnished  by  the  predeces.sor  of 
the  defendant  company,  being  laid  upon  and 
securely  fastened  to  cross-ties  imbedded  in 
the  soil  by  being  graded  into  tbe  surface  at 
greet  expense;  that  it  was  constructed  and 
actually  used  and  maintained  at  plaintiffs' 
expense  for  working  and  developing  the 
mines;  that  the  portion  of  the  track  upon 
plaintiffs'  property  constituting  a  part  of  the 
Wickes  branch  was  constructed  at  the  ex- 
pense of  the  plaintiffs  and  their  predecessors, 
was  adapted  to  the  use  of  the  plaintiffs  in 
their  mining  operations,  was  maintained  at 
their  expense,  and  was  used  in  connection 
with  the  handling  of  the  tailings  deposited 
upon  the  property  in  the  operation  of  the 
concentrator,  the  plaintiffs  being  reimbursed 
by  the  defendant  or  its  predecesssor  by  way 
of  rebates  in  freight  charges;  that  the 
tracks  were  constructed  solely  for  the  use 
and  benefit  and  development  of  the  Alta 
mines,  and  were  essential  to  their  proper 
operation  and  development;  that  no  agree- 
ment was  ever  made  between  the  predeces- 
sors in  Interest  of  the  plaintiffs  and  the  de- 
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fendant  railway  company  or  Ita  predecessor 
with  reference  to  the  ownership  of  these 
tracks,  and  no  agreement  was  ever  made  for 
the  removal  thereof  by  the  defendant  com- 
pany or  Its  predecessor;  that  the  plaintiffs 
acquired  the  property  from  their  predeces- 
sors without  notice  at  any  claim  by  the  de- 
fendant railway  company  of  any  right  to 
remove  the  trades. 

To  uphold  the  judgment,  counsel  for  the 
defendants  contend  that,  the  tracks  having 
been  placed  upon  the  property  and  operated 
by  the  Northern  Padflc  Railroad  Company, 
the  predecessor  of  the  defendant  railway 
company,  by  the  consent  of  the  plaintiffs, 
the  predecessor  of  the  defendant  company 
and  the  defendant  were  licensees;  that  the 
license,  having  been  created  by  parol,  was 
revocable  at  any  time;  and  that,  upon  the 
revocation  of  the  license,  the  d^eodant  rail- 
way company  had  the  right  to  remove  the 
rails,  etc.  In  support  of  this  c<mtentlon  they 
dte  the  case  of  Great  Falls  Water  Worlss  Co. 
T.  Great  Northern  Railway  Co.,  21  Mont  487, 
54  Pac.  963,  and  Archer  ▼.  Chicago,  etc.,  Ry. 
Co.,  41  Mont  56,  108  Pac.  571,  137  Am.  St. 
Repk  692.  They  also  contend,  that  whether 
these  cases  apply  or  not,  railroad  rails,  etc., 
used  by  a  railway  company  in  constructing 
a  track  upon  the  property  of  anotier  lying 
along  Its  line  of  road  are|  generally  consid- 
ered trade  fixtures,  and  do  not  become  a 
I>art  of  the  real  estate  upon  which  they  are 
laid. 

[21  It  may  be  remarked  In  passing  that 
the  plaintiffs  do  not  occupy  the  position  of 
bona  fide  purchasers.    Such  a  purchaser  is: 

"One  who,  at  the  time  of  his  pnrcliase,  ad- 
vances a  new  consideration,  surrenders  some 
security  or  does  some  other  act  which  leaves 
him  in  a  worse  position  if  his  purchase  shoald 
be  set  aside  and  purchases  in  honest  belief  that 
his  vendor  had  a  right  to  sell,  without  notice, 
actual  or  constructive,  of  any  adverse  rights, 
interests  or  equities  of  others  in  and  to  the 
property  sold." 

The  foregoing  definition  quoted  from  the 
text  of  6  Cyc.  719,  was  approved  by  this 
court  In  Foster  v.  Wlnstanley,  39  Mont  814, 
102  Pac.  574.  The  allegations  of  the  com- 
plaint do  not  bring  the  plaintiffs  within  its 
terms. 

[3]  We  do  not  think  that  either  the  de- 
fendant railway  company  or  its  predecessor, 
as  a  matter  of  law,  comes  technically  within 
the  category  of  a  mere  licensee.  The  Alta 
spur,  Including  the  high  and  low  lines,  was 
constructed  by  th6  plaintiffs,  the  steel  and 
fastenings  being  furnished  by  the  predeces- 
sor of  the  defendant  railway  company,  but, 
until  removed.  It  was  maintained  by  the 
plaintiffs  at  their  own  expense.  What  agree- 
ment was  then  made  or  understanding  had 
as  to  tbe  title  to  the  rails,  etc.,  upon  the 
cessation  of  mining  operations  or  at  any  oth- 
er time,  does  not  appear.    So  far  as  the  facts 


alleged  disclose  anything  on  the  subject,  It 
cannot  be  determined  whether  the  Northern 
Pacific  Railroad  Company  made  a  gift  of  the 
rails,  etc.,  to  the  plaintiffs  or  ever  intended 
to  reclaim  them.  The  facts  connected  witb 
the  construction  of  the  Wlckes  branch  are 
different,  but  there  was  no  understanding 
had  or  agreement  made  as  to  what  should 
become  of  the  rails  and  fastenings  when  min- 
ing operations  should  cease. 

[41  However  this  may  be,  It  does  not  op- 
pear  that  mining  operations  have  ceased,  nor 
that,  if  the  Northern  Pacific  Railroad  Com- 
pany and  the  defendant  company  were  tech- 
nically licensees,  the  license  was  ever  re- 
voked directly  upon  notice  by  the  plaintiffs, 
or  indirectly  by  plaintiffs'  cessation  of  min- 
ing operations  thereby  relinquishing  the  ar- 
rangement they  had  enjoyed  up  to  that  time 
by  the  use  of  the  tracks.  An  examination 
of  the  cases  cited  will  demonstrate  that  they 
do  not  apply;  for  In  each  of  them  was  con- 
sidered the  right  of  one  who  was  a  parol 
Ucensee  upon  what  amounted  to  a  formal 
revocation  of  his  license. 

[5]  Section  4428  of  the  Revised  Codes  1907, 
provides : 

"Railway  tracks  •  •  •  used  In  working  or 
developing  a  mine,  are  to  be  deemed  to  be  af- 
fixed to  the  mine." 

Section  4572  declares: 

"When  a  person  affixes  his  property  to  the 
land  of  another,  without  an  agreement  permit- 
ting him  to  remove  it,  the  thing  affixed,  except 
as  provided  in  section  4578,  belongs  to  the 
owner  of  the  land  unless  he  chooses  to  require 
the  owner  to  remove  it" 

The  exception  mentioned  In  section  4572 

is  the  following: 

"A  tenant  may  remove  from  the  demised 
premises  any  time  during  the  continuance  of 
his  term,  anything  affixed  thereto  for  purposes 
of  trade,  manufacture,  ornament  or  domestic 
use,  if  the  removal  can  be  effected  without  in- 
jury to  the  premises,  unless  the  thing  has  by 
the  manner  in  which  it  is  affixed,  become  an 
integral  part  of  the  premises." 

[•1  Taking  all  these  provisions,  together 
with  sections  4425  and  4427,  defining  real  and 
personal  property,  and  specifying  how  tbo 
latter  may  be  affixed  to  the  former.  It  la  ap- 
parent that,  whether  the  tracks  in  questioa 
became  afiixed  to  the  plaintiffs'  mining  prop- 
erty within  the  meaning  of  section  4428  or 
not  tliere  can  be  no  question  that  the  de- 
fendant company  and  Its  predecessor  were 
not  at  any  time  tenants  of  the  plaintiffs; 
for  It  does  not  appear  that  a  contract  of  hir- 
ing existed  between  them.  The  facts  alleged 
preclude  the  notion  that  they  bore  toward 
each  other  the  relation  of  landlord  and  ten- 
ant. Even  so.  It  does  not  follow  as  a  mat- 
ter of  law,  that  the  tracks  were  trade  fix- 
tures, and  subject  to  removal  by  the  defend- 
ants as  such.    Whether  they  were  or  not  d»- 
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pends  vpon  the  relation  existing  between  the 
imrtles,  at  the  time  the  tracks  were  laid  and 
their  intention  with  respect  to  them. 

In  Mattison  v.  CJonnerly,  46  Mont.  103,  126 
Pac.  851,  this  court  in  considering  this  sub- 
ject, said: 

"The  intention  with  which  the  fixture  Is  at- 
tached or  affixed  to  realty  ia  always  a  pertinent 
inquiry  In  determining  the  status  of  what  seems 
to  be  realty  or  personalty,  as  the  case  may  be." 

In  Montana  Elfectrlc  Oo.  v.  Nortbom  Val- 
ley Min.  Oo.,  61  Mont.  266,  153  Pac.  1017, 
after  referring  to  sections  4424,  4425,  and 
4427,  and  also  quoting  section  4428  of  the 
Revised  Codes,  we  also  said : 

"The  purpose  of  the  Code  was  not  to  intro- 
duce new  rules  or  definitions  into  the  law,  but 
rather  to  reduce  to  concise  form  the  rales  ot 
law  as  they  were  then  recognized  and  applied 
by  the  courts.  Reference  to  New  York  and 
California  decisions  aids  in  determining  the 
scope  which  the  provisions  of  oar  Code  above, 
were  intended  to  have,  and  from  those  deci- 
sions we  deduce  the  following:  (1)  Whether 
what  would  otherwise  be  personal  property  has 
become  a  fixture  by  reason  of  its  attachment 
to  the  soil,  is  primarily  a  question  of  intention 
on  the  part  of  the  person  attaching  it;  (2)  the 
attachment  in  the  manner  indicated  in  our 
Code  sectionB  above,  raises  a  presumption  that 
the  one  who  made  the  attachment  intended  the 
thing  affixed  to  become  a  part  of  the  realty; 
this  presumption,  however,  is  a  disputable 
one;  (3)  as  a  general  rule,  the  manner"  in 
which  the  realty  is  attached,  "and  the  Intention 
of  the  one  making  the  attachment,  determine 
whether  the  thing  is  realty  or  personalty." 

It  will  be  observed  that  these  cases  were 
decided  upon  the  focts  Introduced  in  evi- 
dence in  support  of  issues  made  by  the  idead- 
Ings  as  to  what  the  respective  rights  of  the 
parties  were.  We  deem  them  conclusive  of 
the  first  contention  made  by  counsel;  for, 
though  the  steel,  eta,  out  of  which  the  Alta 
spur  was  constructed  belonged  to  the  prede- 
cessor of  the  defendant  railway  company, 
and  that  out  of  which  the  Wickes  branch  was 
constructed  was  paid  for  by  the  predecessor 
of  the  defendsint  railway  company,  it  Is  clear 
that  the  Installment  of  both  was  made  for 
the  mutual  benefit  of  the  plalntifCs  and  the 
company,  and  the  intention  of  the  latter  with 
reference  to  them  must  be  determined  from 
the  facts  and  circumstances  Introduced  at  a 
trial  on  the  merits. 

[7]  As  to  the  second  contention,  it  is  the 
general  mle  that,  where  the  superstructure 
of  a  railroad  Is  placed  upon  the  land  of  an- 
other, the  railroad  company  cannot  be  said 
to  have  intended  to  attach  the  rails  and  oth- 
er appliances  to  the  land  so  as  to  make  them 
a  part  thereof,  and  the  mle  ordinarily  ap- 
plies to  side  tracks  and  spurs  constructed  by 
the  company  to  aid  It  In  the  discharge  of 
Its  obligations  as  a  public  carrier,  as  well 
as  to  those  constmcted  for  the  purpose  of 
accommodating  the  owners  of  manufacturing 
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and  like  enterprises  situated  along  or  near 
its  main  line.  Wiggins  Ferry  Co.  v.  Ohio  &  M. 
R.  Co.,  142  U.  S.  396,  12  Sup.  Ct  188,  36  li. 
Ed.  1056;  Illinois  Central  R.  Co.  v.  Hosklns, 
80  Miss.  730,  32  South.  150,  92  Am.  St.  Rep. 
612;  Wagner  v.  Cleveland  &  Toledo  R.  Co., 
22  Ohio  St  663,  10  Am.  Rep.  770;  Northern 
Central  R  Co.  v;  Canton  Co.,  30  Md.  347; 
Skinner  v.  Ft.  Wayne,  etc.,  R.  Co.  (C.  C.)  99 
Fed.  465;  Georgia  R.  &  Banking  Co.  v.  Haas, 
127  Ga.  187,  56  S.  E.  313,  119  Am.  St.  Rep. 
327,  9  Ann.  Cas.  677;  Toledo,  etc.,  R.  Co. 
V.  Dunlap,  47  Mich.  457,  11  N,  W.  271;  Ore- 
gon Ry.  &  Nav.  Co.  v.  Mosler,  14  Or.  519,  13 
Pac.  300,  58  Am.  Rep.  321.  Some  of  these 
cases  put  steel  rails  and  other  appliances  In 
the  category  of  trade  fixtures,  and  hold  that 
they  are  removable  at  the  pleasure  of  the 
railway  company  when  it  ceases  to  use  the 
superstructure  of  which  they  form  a  part, 
or  when  their  removal  becomes  necessary  for 
the  better  accommodation  of  the  public,  while 
others  regard  such  tracks  as  constructed  for 
public  use  and  enjoyment,  and  thus  distin- 
guish the  acta  of  the  company  in  construct- 
ing them  from  those  of  trespassers  and  oth- 
ers who  attach  their  property  to  the  land  of 
another.    In  the  first  case  cited  it  was  said : 

"As  between  landlord  and  tenant,  or  one  in 
temporary  possession  of  land  under  any  agree- 
ment whatever  for  the  use  of  the  same,  the 
law  la  extremely  indulgent  to  the  latter  with 
respect  to  the  fixtures  annexed  for  a  purpose, 
connected   with    such   temporary   possession." 

In  the  case  of  IlUnoia  Central  R.  Co.  v. 
Hosklns,  supra,  the  conrt,  In  considering  the 
rights  of  a  plaintiff,  who  was  seeking  to 
eject  a  railroad  company  from  his  land  up- 
on which  the  company  had  entered  and  con- 
stmcted a  spur  for  Its  own  purposes  wlth- 
oat  plaintiff's  permission  or  acquiring  a  right 
to  do  so  by  condemnation  proceedings,  though 
it  held  that  the  company  was  a  trespasser, 
said : 

"It  is  a  general  rule  of  law  that  whatsoever 
chattels  are  attached  to  the  realty  with  the 
manifest  intent  that  they  remain  there  becomes 
part  and  parcel  of  it,  and  cannot  be  removed 
without  the  consent  of  the  owner  of  the  free- 
bold  to  whom  they  are  considered  a  gift;  but 
to  this  rule  there  are  exceptions,  and  among 
others  is  the  superstructure  of  a  railway  com- 
pany. Such  a  company  exercises  the  right  of 
eminent  domain — a  governmental  function — 
and  it  takes  no  freehold,  but  a  mere  easement, 
and  therefore  cannot  be  said  to  have  intend- 
ed to  attach  its  rails  and  ties  and  other  ap- 
pliances to  the  freehold.  They  are  construct- 
ed also  for  public  use  and  enjoyment,  and  it 
is  their  quality  in  this  respect  that  distinguish- 
es the  acts  of  the  company  in  their  construction 
from  those  of  a  trespasser  or  others;  and,  if 
the  terms  for  acquiring  this  easement  are  too- 
onerous,  it  may  remove  ita  rails  and  ties,  and 
pass  in  another  direction." 

It  may  not  be  overlooked,  however,  that 
the  conclusion  announced  In  these  cases  rest- 
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ed  npon  the  facts  as  they  were  dlsciosed 
showing  what  must  have  been  the  intention 
of  the  railway  company  at  the  time  the  par- 
ticular superstructure  was  installed.  Under 
the  peculiar  facts  alleged  in  the  complaint, 
we  think  the  question  whether  the  plaintiffs 
can  recover  must  be  determined  by  the  evi- 
dence as  to  what  the  intention  of  the  rail- 
way company  was  at  the  time  the  tracks 
were  constructed.  It  is  apparent  that  they 
were  not  installed  as  a  necessary  or  con- 
venient part  of  the  equipment  of  the  railway 
company  to  serve  the  general  public,  but  ex- 
clusively for  service  to  the  mining  enterprise 
of  the  plaintiffs;  that  the  Alta  spur  and 
high  and  low  lines  were  installed  by  the 
plaintiffs  out  of  material  furnished  by  the 
predecessor  of  the  defendant  company,  but 
were  maintained  by  the  plaintiffs  at  their 
own  expense;  that  for  the  Wickes  branch, 
originally  constructed  by  plaintiffs,  reim- 
bursement was  made  by  the  predecessor  of 
the  defendant  company,  but  that  there  was 
no  agreement  with  refermce  to  the  occupan- 
cy of  the  land  by  the  company  or  with  ref- 
erence to  the  material  out  of  which  the 
tracks  were  constructed ;  that  when  the  main 
line  from  East  Helena  to  Boulder  was  aban- 
doned defendant  company  connected  the  Alta 
spur  and  Wickes  branch  with  the  Great 
Northern  Railway's  line,  so  that  the  enter- 
prise of  plaintiffs  could  be  served  as  before ; 
and  that  the  railway  company  and  Its  prede- 
cessor had  the  exclusive  right  to  carry  for 
the  plaintiffs  while  they  were  entirely  de- 
pendent upon  the  spur  and  the  branch  line. 
C!onceding  it  to  be  the  rule  that,  though  it 
appears  that,  when  sudi  spur  and  brandi 
lines  are  necessary  and  proper  for  the  com- 
pany to  have  to  perform  its  obligations  as 
a  public  carrier,  the  company  has  the  right 
to  remove  them  when  in  its  opinion  it,  be- 
comes* necessary  without  subjecting  Itself  to 
an  action  for  damages  for  dong  so  (Helena 
&  livlngston  S.  &  R.  Co.  v.  Northern  Pac. 
Ry.  Co.  (Mont)  204  Pac.  370  (recently  de- 
cided), yet  when,  as  here,  snch  tracks  are.  In- 
stalled npon  the  property  of  another  solely 
for  the  purpose  of  serving  the  private  enter- 
prise of  the  owner  In  order  to  increase  Its 
revenues  from  that  source,  and  are  installed 
and  maintained  at  the  expense  of  the  ovraer 
of  the  enterprise,  and  cannot  be  used  for  any 
other  puriK>se,  it  cannot  be  said  as  a  matter 
of  law  that  the  right  of  the  company  rests 
prima  facie  upon  any  other  rule  than  that 
by  which  U  determined  the  question :  What 
are  and  what  are  not  fixtures? 

Our  attention  has  not  been  called  to  any 
authority  In  point  In  this  regard,  but  upon 
principle,  under  the  peculiar  circumstances 
disclosed  by  the  complaint,  we  think  the 
plaintiffs  are  entitled  to  a  trial  on  the  merits. 
Plaintiffs  cite  and  rely  with  confidence  on 
the  case  of  St  Louis   &  S.   F.  Ry.   C!o.  t. 


Beadle,  60  Pac.  988.i  It  is  not  in  point,  bow- 
ever,  because  in  that  case  the  plaintiff  based 
her  right  to  recover  upon  the  fact  that  she 
was  a  bona  fide  purchaser  of  the  land  upon 
which  the  tracks  had  been  constructed. 

[I]  As  to  the  second  cause  of  action,  no 
particular  discussion  is  necessary.  If  the 
facts  as  disclosed  by  the  evidence  upmi  the 
trial  Justify  the  conclusion  that  the  rails, 
etc.,  were  the  property  of  the  plaintiffs.  It 
follows  as  of  course  that  plaintlfCs  are  en- 
titled to  recover  their  value. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court  with  direc- 
tions to  set  aside  the  judgment  and  overrule 
the  demurrers. 

Reversed  and  remanded. 

COOPER,  HOLLOW  AY,  and  GALEN,  JJ., 
concur. 


(t2  Mont.  3S7) 
ANDERSON  v.  McCLENATHAN.     (No.  4636.) 

(Supreme  Court  of  Montana.    Feb.  27,  1922.) 

1.  Life  estates  <g=:>l8— Life  tenant  must  pay 
general  taxes  and  other  annual  charges. 

As  between  the  life  tenant  and  a  remain- 
derman, general  taxes  and  other  annual  charg- 
es against  the  estate  are  to  be  paid  by  the 
former,  under  Rev.  Codes  1907,  i  45.34. 

2.  Life  estates  is=s> 1 8— Remainderman  volan- 
tarily  paying  taxes  cannot  recover  them  from 
life  tenant's  representative. 

Where  a  remainderman,  on  November  27, 
and  merely  to  avoid  penalties,  paid  taxes  im- 
posed by  law  upon  the  life  tenant  before  they 
were  delinquent  on  November  30.  by  virtue  of 
Rev.  Codes  1907,  §  2622,  and  before  the  land 
could  be  sold  under  the  provisions  for  assess- 
ment and  collection  (sections  2607,  2608,  2612, 
2623,  2624,  2629,  2631-2633),  without  duress, 
as  defined  by  Rev.  C!odea  1907,  i  4975.  he  can- 
not recover  the  same  from  the  life  tenant's  ad- 
ministratrix, as  having  been  paid  involuntarily. 

Appeal  from  District  Court,  Gallatin 
County;   B.  B.  Law,  Judge. 

Action  by  Ethylln  B.  Anderson  against  Vi- 
olet G.  McClenathan,  executrix  of  the  last 
will  and  testament  of  Lydla  O.  Brlggs,  de- 
ceased. Judgment  for  defendant  on  demur- 
rer, and  plaintiff  appeals.    AflBrmed. 

Geo.  Y.  Patten  and  W.  R.  0.  Stewart,  both 
of  Bozeman,  for  appellant. 

H.  A.  Bollnger,  of  Bozeman,  for  reiQtond- 
oit 

COOPER,  J.  Lafayette  S.  Briggs  died  in 
GaUatin  county  November  10,  1918.  He  left 
a  will  in  which  he  made  specific  bequests  to 


'  Reported  In  tuU  in  the  Pacific  Reporter :  re- 
ported as  a  memorandum  decision  without  opin- 
ion in  6  Kan.  App.  922. 
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be  paid  upon  his  death,  and  devised  and  be- 
queathed the  Income  from  the  rest  of  his 
property  to  hl8  wife,  Lydia  G.  Briggs,  during 
her  lifetime.  The  estate  consisted  of  a  farm 
and  other  property.  Under  the  terms  of  his 
will,  upon  his  death,  possession,  manage- 
ment, and  control  of  all  the  remaining  prop- 
erty passed  to  her  as  life  tenant  The  rents, 
issues,  and  profits  in  their  entirety  were  en- 
Joyed  by  her  until  September  16,  1&18,  the 
.  day  of  her  death,  when  the  plalntifT,  the  sis- 
ter of  Mr.  Briggs,  under  the  will  of  her 
brother  became  the  sole  owner  thereof,  and 
she  has  since  enjoyed  its  possession,  man- 
agement, and  the  profits  derived  therefrom. 
By  section  462S  of  the  Rerised  Ck)des  1907 
the  taxes  became  a  lien  upon  all  the  property 
of  the  estate  and  an  incumbrance  thereon 
from  the  first  Monday  in  March,  which,  if 
not  paid  at  6  o'clock  p.  m.  November  30, 
would  become  delinquent,  and  10  pjer  cent 
added  thereto  as  a  p^talty  for  nonpayment. 
Section  2622. 

The  complaint  alleges  that  the  profits  de- 
rived by  the  widow  from  the  property  were 
greatly  in  excess  of  the  taxes  levied  and 
imposed  thereon  annually;  that  the  defend- 
ant, as  executrix  of  the  last  will  and  testa- 
ment of  Lydia  G.  Briggs,  refused  and  neg- 
lected to  pay  the  taxes  for  the  year  1918, 
and.  In  order  to  avoid  the  penalty  provided 
by  law  for  nonpayment  she  (the  plaintiff) 
paid  the  mim  of  $740.52  to  the  treasurer  of 
Gallatin  county  as  taxes  for  the  current 
year.  On  May  7,  1919,  she  presented  to  the 
defendant  in  her  representative  capacity  a 
claim  in  the  amount  named,  which  was  dis- 
allowed. On  the  following  day  this  action 
was  commenced.  A  demurrer  was  filed  at- 
tacking the  ccHuplaint  upon  the  ground  that 
it  did  not  state  a  cause  of  action.  This  de- 
murrer the  court  sustained,  and  entered  the 
Judgment  from  which  the  plaintiff  appeals. 

ITpon  the  ground  that  the  defendant's  re- 
fusal to  pay  'the  taxes  upon  her  demand, 
made  It  legally  necessary  for  her  (the  plaln- 
tlfF)  to  pay  them  to  save  them  becoming  de- 
linquent, she  brought  this  action. 

[1]  As  between  the  life  tenant  and  the 
plaintiff,  the  general  taxes  and  other  annual 
charges  against  the  estate  ar^  to  be  paid 
by  the  former.  Rev.  Codes  1907,  {  4534. 
The  annual  levy  of  taxes  Is  not  made  until 
the  board  of  county  commissioners  meets  on 
the  first  Monday  in  August  The  exact 
amount  the  taxpayer  is  to  pay  is  not  known 
until  the  county  clerk  has  received  from  the 
state  board  of  equalization  a  statement  of 
the  changes  made  by  it  in  the  assessment 
book  of  the  county  or  in  any  assessment  con- 
tained therein  (section  2607),  and  has  en- 
tered in  a  sei)arate  money  column  in  the  as- 
sessment book  the  total  amount  of  the  taxes 
and  the  columns  ot  total  value  of  property  in 
the  county  as  corrected  by  direction  of  the 
state  board  of  equalization  (section  2608); 


and,  on  or  before  the  first  Monday  of  Octo- 
ber, the  county  clerk  has  delivered  a  copy 
of  the  "corrected  assessment  book"  to  the 
county  treasurer,  supplemented  by  bis  af- 
fidavit reciting  that  he  has  corrected  it,  made 
It  conform  to  the  requirements  of  the  county 
and  state  boards  of  equalization,  reckoned 
the  respective  sums  due  as  taxes,  and  "add- 
ed up  the  columns  of  valuation,  taxes  and 
averages."  Section  2611  requires  him  also, 
on  delivering  the  "Duplicate  Assessment 
Book"  to  the  treasurer,  to  charge  the  latter 
with  the  amount  of  taxes  levied;  and  section 
2612,  that  he  shall  verify  by  affidavit  all  the 
statements  made  by  him  under  the  provi- 
sions of  chapter  7.  On  the  third  Monday  in 
December  the  county  treasurer  must  com- 
pare the  duplicate  with  the  original  assess- 
ment book,  and  mark  "paid"  in  the  latter 
every  item  so  marked  In  the  former  (section 
2623),  and  deliver  to  the  cotmty  clerk  a  com- 
plete list  of  all  persons  and  property  then 
owing  taxes  (section  2624).  On  or  before  the 
last  Monday  of  each  year  the  county  clerk 
must  publish  the  delinquent  list  (section 
2629)  once  a  week  for  three, successive  weeks 
(section  2631),  designating  the  time  and  place 
of  sale  (section  2632).  The  date  of  sale  must 
not  be  less  than  21  nor  more  than  28  days 
from  the  first  publication  (section  2633)  so 
that  approximately  seven  weeks  must  elapse 
before  the  property  upon  which  taxes  are  in 
default  can  be  sold.  Was  the  payment  vol- 
untarily or  involuntarily  made? 

[2]  The  complaint  does  not  aver  In  whose 
name  the  property  was  assessed  at  the  time 
the  defendant  refused  the  plaintiff's  demand 
that  she  pay  the  taxes.  Nor  does  it  direct- 
ly or  by  inference,  allege  the  precise  time 
when  her  demand  was  refused.  For  aught 
the  pleading  shows,  there  may  have  been  va- 
rious reasons  why  defendant  was  not  then 
ready  or  able  to  pay  them.  Yet  had  the 
plaintiff  given  her  the  time  and  oppwrtunity 
allowed  by  law,  she  might  have  paid  the  tax- 
es before  delinquency,  and  this  litigation 
would  then  have  been  avoided.  Here  it  may 
be  suggested  that  the  same  legislative  au- 
thority which  created  the  lien  on  the  first 
Monday  in  March  also  gave  the  taxpayer  the 
choice  of  time  and  occasion,  between  receipt 
by  the  county  treasurer  of  the  'TJuplicate 
Assessment  Book"  (section  2609)  and  6 
o'clock  p.  m.  November  30  (section  2622)  to 
discharge  It — a  direction  no  less  authority 
can  destroy.  So  that  the  plaintiff  having 
paid  the  taxes  imposed  by  law  upon  another, 
and  that  too,  before  default,  there  is  no 
showing  of  duress,  as  defined  by  section  4975, 
nor  of  such  pressing  necessity  as  to  make  the 
payment  involuntary  or  under  compulsion. 

In  Clarke  v.  Dutscher,  9  Cow.  (N.  T.)  674, 
it  was  held  that  money  paid  with  full  knowl- 
edge of  the  facts  and  circumstances,  or  with 
means  of  such  knowledge,  could  not  be  re- 
covered back  upon  the  ground  that  the  party 
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supposed  he  was  bonnd  In  law  to  pay  It, 
when  In  truth  he  was  not. 

"He  shall  not  be  permitted  to  aDege  his  ig- 
oorance  of  law;  and  it  shall  be  considered  a 
volnntaiT  payment" 

In  Forbes  ▼.  Appleton,  5  Cush.  (Mass.)  115, 
it  was  held  that  a  payment  ot  money,  in  or- 
der to  prevent  the  obligee  In  a  bottomry 
bond  from  enforcing  the  same  by  taking  pos- 
session of  the  vessel,  was  not  a  compulsory, 
but  a  voluntary,  payment,  which,  if  the  mon- 
ey demanded  was  not  due,  did  not  give  the 
debtor  a  right  of  action  to  recover  it  back, 
although  he  declares  at  the  time  of  payment 
that  he  makes  it  under  coercion,  and  intends 
to  reclaim  the  money  by  action.  In  its  opln 
ion  the  court  remarked  that  it  seemed  to  be 
nothing  beyond  the  ordinary  case  of  a  volun- 
tary payment  of  money  made  to  avoid  a  law- 
suit 

"The  party  demanding  the  money  had  not 
the  actual  possession  of  the  vessel,  vhich  was 
the  subject  of  the  bottomry  bond,  and  could 
not  proceed  forthwith  to  levy  upon  the  same, 
by  means  of  any  process  in  the  nature  of  an 
execution  or  warrant  of  distress." 

In  Mayor  v.  LefTerman,  4  6111.  (Md.)  425, 
4S  Am.  Dec.  145,  after  a  careful  review  of 
the  numerous  authorities  upon  the  subject 
of  payments,  the  court  say: 

"A  payment  is  not  to  be  regarded  as  com- 
pulsory, unless  made  to  emancipate  the  person 
or  property,  from  an  actual  or  existing  duress, 
imposed  upon  it  by  the  party,  to  whom  the 
payment  is  made." 

In  the  note  to  the  case  last  cited  (45  Am. 
Dec.  153)  will  be  found  the  following: 

"The  rule  allowing  a  party  to  recover  money 
which  he  has  once  paid,  on  the  ground  that  it 
was  paid  under  compulsion,  is  intended  only  for 
the  relief  of  those  who  are  entrapped  by 
sudden  pressure  into  making  such  payments, 
and  who  have  no  other  means  of  escaping  an 
existing  or  imminent  infringement  of  their 
rights  of  person  or  property.  Where  a  party 
has  time  and  opportunity  to  relieve  himself 
from  his  predicament  without  making  such  a 
payment,  by  a  resort  to  ordinary  legal  methods, 
but  nevertheless  pays  the  money,  the  payment 
will  be  deemed  voluntary  and  he  cannot  recover 
[citing  numerous  cases  on  page  164].  The  tax 
must  also  be  delinquent,  and  the  collector  must 
have  the  delinquent  list,  or  other  warrant  in 
his  hands,  so  as  to  have  it  in  his  power  to  make 
an  immediate  seizure  of  goods." 

The  authorities  clearly  mark  the  distinc- 
tion, always  to  be  noted,  hetween  the  cases 
where  the  officer,  armed  with  legal  process, 
is  about  to  seize  the  person  or  property,  and 
those  involving  transactions  between  private 
persons  standing  upon  their  legal  rights  as 
Iietween  each  other,  neither  person  nor  prop- 
erty being  in  imminent  danger  of  seizure  or 
detention.    For  a  full  discussion  of  the  sub- 


ject, see  the  extensive  note  following  the 
case  of  Xew  Orleans,  etc.,  Co.  v.  Louisiana, 
etc.,  CV>.,  &4  Am.  St  Bep.  895.  Under  the  ti- 
tle "Payment"  in  22  Am.  &  Etag.  Ency.  of 
Law,  p.  611,  this  will  be  found: 

"The  payment  of  a  tax  before  it  has  become 
delinquent  and  enforceable,  in  order  merely  to 
secure  rebates  or  discounts,  or  to  escape  pen- 
alties for  delinquency,  is  voluntary." 

The  payment  by  plaintiff  on  November  27 
of  taxes  whi<di  could  not  become  delinquent 
until  six  o'clock  p.  m.  November  30  was 
made  to  anticipate  a  penalty,  and  to  make 
the  defendant  her  debtor  upon  a  claim  which 
could  not  mature  for  three  days  to  come, 
and  was  therefore  voluntarily  made. 

There  being  nothing  harsh  or  unjust  in  the 
application  of  the  rule  established,  the  judg- 
ment appealed  from  is  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HOLLOWAT  and 
GALEN,  JJ.,  concur. 

BBYNOLDS,  J.,  being  absent,  takes  no 
part  In  the  foregoing  decision. 


(62  Mont.  444) 

MONIDAH  TRUST  v.  HRUZE  at  al. 

(No.  4668.) 

(Supreme  Court  of  Montana.    March  6,  1922.) 

Payment  i&=338 (4)— Holder  of   note  acceptiai 
prematurity  payments  to  be  applied  as  direct- 
ed cannot  say   ha  did   not  consent  to  such 
directions. 
Notwithstanding   a   note    for    three   years, 
with  interest  payable  semiannually,  did  not  pro- 
vide for  installment  payments  on  the  principal, 
where   the   makers  made  various  prematurity 
payments  with  directions  to  apply  them  on  the 
principal  or  interest   the  holder,   having   ac- 
cepted partial  payments  with  knowledge  that 
direction   as   to   their   application   was    made, 
and   such   direction   being   authorized  by  Rev. 
Codes  1921,  {  7430,  cannot  say  he  did  not  con- 
sent to  give  credit  accordingly. 

Appeal  from  District  (Tonrt  Silver  Bow 
County;  Joseph  R.  Jackson,  Judge. 

Action  by  the  Monidah  Trust  against  Wil- 
liam Hruze  and  another.  From  judgment 
for  plaintiff  and  an  order  denying  motion 
for  new  trial,  defendants  appeaL  Reversed 
and  remanded,  with  directions. 

Miller,  O'Connor  &  MUler,  of  Livingston, 
and  Frank  &  Gaineo,  of  Butte,  tor  appel- 
lants. 

Nolan  &  Donovan,  of  Butte,  tat  respond- 
ents. 

HOLLOW  AT,  J.  On  Jane  9,  1914,  the  de- 
fendants executed  and  delivered  to  Alexan- 
der Murray  their  promissory  note  for  |28,- 
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SOO,  due  on  or  before  tbree  years  after 
date,  with  Interest  at  8  per  cent  per  an- 
num, payable  semiannually.  The  principal 
was  made  payable  at  the  banking  house  of 
James  A.  Murray,  In  Butte,  and  the  Inter- 
est at  the  First  State  Bank,  In  Livingston. 
The  note  provided:    • 

"If  the  interest  be  not  paid  as  stipulated,  the 
legal  holder  of  this  note  may  declare  the  prin- 
cipal due  and  proceed  by  law  to  recover  both 
principal  and  interest." 

The  following  payments  were  made  and 
indorsed  upon  the  note:  January  16.  1915, 
$1,120;  December  13,  1915,  $6,000;  Decem- 
ber 18,  1915,  $1,000 ;  March  15,  1916,  $2,000 ; 
April  21,  1916,  $2,500;  June  1,  1916,  $5,000; 
August  8,  1916,  $6,000;  October  10,  1916, 
$2,250;  April  5,  1917,  $3,000;  April  18,  191T, 
$1,000 ;  December  9,  1918,  $3,000 ;  September 
6,  1919,  $1,432.76. 

The  complaint  in  this  action  is  in  the 
usual  form.  It  sets  forth  a  copy  of  the  note 
with  the  Indorsements,  and  alleges  that 
there  is  a  balance  due  of  $1,014.81,  and 
that  the  note  was  sold,  assigned,  and  trans- 
ferred to  plaintiff.  In  their  answer  the  de- 
fendants pleaded  payment,  and  apparently 
undertook  to  plead  accord  and  satisfaction. 
They  allege  that  a  settlement  was  made 
with  L,  R.  Nye,  vice  president  of  the  First 
State  Bank,  but  do  not  allege  that  Nye  or 
the  bank  was  the  agent  of  Mr.  Murray  for 
the  purpose  of  the  settlement  The  cause 
was  tried  to  the  court  without  a  Jury,  re- 
sulting in  a  judgment  for  plaintiff.  From 
the  Judgment  and  from  an  order  denying 
a  new  trial,  defendants  appealed. 

There  Is  not  any  conflict  whatever  In  the 
evidence.  The  record  discloses  that  all  of 
the  payments  were  made  to  the  First  State 
Bank  at  Mvingston;  that  Mr.  Murray  re- 
ceived the  sevoral  payments  as  made  and 
j)ersonaUy  indorsed  the  credits  upon  the 
note;  that  when  the  first  iiayment  of  $1,120 
was  made  the  defendants  directed  that  it 
be  applied  upon  the  Interest  then  due;  that 
88  each  of  the  othee  payments  was  made, 
down  to  and  including  the  pajrment  of  April 
18,  1917,  defendants  gave  specific  directions 
that  It  be  applied  to  the  payment  of  the 
principal;  that  when  the  payment  of  De- 
cember 9,  1918,  was  made,  they  directed  that 
it  be  applied  to  the  discharge  of  the  prin- 
cipal, and  then  towards  the  payment  of 
the  accumulated  Interest;  that  in  August 
1919,  the  note  was  sent  to  the  First  State 
Bank  for  the  collection  of  the  balance  due; 
that  Mr.  Nye  made  the  computation  for 
the  bank,  and  then  demanded  the  sum  of 
$1,452.76  in  final  settlement  and  discharge 
of  the  indebtedness;  that  defendants  paid 
the  amount  demanded,  and  that  the  note 
was  surrendered  to  them.  Although  the 
principal  was  payable  in  Butte  and  the 
Interest  was  due  semiannually,  each  of  these 
provisions  was  Ignored  by  both  parties  to 


the  contract  The  note  did  not  provide  for 
partial  payments  upon  the  principal,  but 
such  payments  were  made  by  defendants 
and  accepted  and  credited  upon  the  note  by 
Mr.  Murray. 

The  following  rules  of  the  common  law, 
borrowed  largely,  from  the  civil  law,  have 
been  enforced  in  this  conntry  from  the  ear- 
liest colonial  days: 

(1)  A  debtor  owing  more  than  one  debt  to 
a  particular  creditor,  or  a  debt  composed 
oif  more  than  one  item,  has  the  right  pri- 
marily to  direct  to  which  of  the  debts  or 
to  which  item  of  the  single  indebtedness 
any  payment  made  voluntarily  by  him  shall 
be  applied. 

(2)  In  the  absence  of  any  directions  by  the 
debtor,  the  creditor  may  apply  the  payment 
to  any  Indebtedness  then  due. 

(3)  If  neither  the  debtor  nor  the  creditor 
directs  the  application,  the  law  will  apply 
the  payment  according  to  the  Justice  of  the 
case.  21  R.  C.  L.  88,  90,  97;  30  Cyc.  1228, 
1233,  1239;  2  Am.  &  Eng.  Ency.  Law  [2d 
Ed.]  435,  436,  447;  Barbour's  Law  of  Pay- 
ment 345;  Hunger  on  the  Application  of 
Payments,  11,  32,  82;  96  Am.  St  Rep.  46, 
49,  54. 

The  second  rule  was  referred  to  by,  this 
court  in  the  early  case  of  Chrlstnot  v.  Mon- 
tana 0.  &  S.  Min.  Co.,  1  Mont.  44,  and  the 
third  rule  was  applied  in  Anderson  v.  Per- 
kins, 10  Mont  154,  35  Pac.  92.  In  1895  the 
substance  of  the  three  rules  was  incorporat- 
ed In  our  Codes  (section  2006,  Civ.  Code)  and 
that  statute  is  still  in  force  (section  7430, 
Kev.  Codes  1921). 

Counsel  for  plaintiff  contend,  in  effect 
that  our  statute  is  to  be  construed  in  the 
light  of  the  decision  made  In  Anderson  v. 
Perkins,  above,  and  with  this  we  agree; 
but  we  are  unable  to  accept  their  analysis 
of  that  decision.  It  is  true  that  the  court 
said  that,  in  the  absence  of  any  condition 
of  the  contract  to  the  contrary,  Oie  rule 
there  applied  should  prevail,  but,  after 
stating  the  rule  as  announced  by  Chancel- 
lor Kent  in  Connecticut  v.  Jackson,  1  Johns. 
Ch.  (N.  T.)  13,  7  Am.  Dec.  471,  the  court 
observed: 

•  "There  may  be  exceptions  to  this  rule  in- 
volved by  special  terms  of  the  contract  or  by 
the  parties  adopting  a  different  method  in  their 
transactions." 

Neither  in  Anderson  v.  Perkins  nor  In 
Connecticut  ▼.  Jackson  was  there  involved 
the  question  of  the  right  of  the  debtor  or 
creditor  to  direct  the  application  of  pay- 
ment; hence  this  court  very  properly  in- 
voked the  rule  announced. 

The  reason  for  the  rule  which  confers 
upon  the  debtor  the  right  primarily  to  di- 
rect the  application  of  a  payment  voluntari- 
ly made  by  him  is  apparent  Until  the 
money  is  actually  paid  over,  It  belongs  to 
him,  and  he  may  do  with  it  as  he  sees  fit 
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If  he  makes  a  specific  dlrecti<m,  the  credi- 
tor must  observe  it  or  refuse  to  accept  the 
payment  If  he  accepts  and  retains  the 
money,  the  law  will  treat  the  payment  as 
having  t)een  applied  as  directed.  21  B.  C. 
L.  89. 

Ai^mrently  there  are  very  few  decided 
cases  involving  the  application  of  the  rules 
above  to  such  a  state  of  facts  as  we  have 
presented.  Some  doubt  has  been  expressed 
aa  to  the  propriety  of  applying  the  rules 
to  a  single  debt  consisting  of  principal  and 
interest.  In  such  a  case  the  Supreme  Court 
of  Texas  held  that  the  debtor  cannot,  as  a 
matter  of  right,  make  partial  payments  and 
appropriate  them  in  extinguishment  of  the 
principal  in  advance  of  the  discharge  of  the 
Interest.    However,  the  court  said: 

"Bot  there  is  no  reason  why  this  may  not  be 
done  by  the  mutual  assent  of  the  parties.  And 
although  the  creditor  is  not  bound  to  accept 
such  partial  payment,  yet  if  the  debtor  makes 
it' upon  the  stipulation  and  agreement  that  it 
shall  be  applied  in  satisfactioD  of  the  principal, 
and  not  of  the  interest,  and  it  is  so  accepted 
and  appropriated  by  the  creditor,  the  principal 
is  thereby  extinguished  and  discharged,  and  the 
creditor  cannot  be  permitted,  without  the  con- 
sent of  the  debtor,  to  shift  the  application  of 
such  payment  from  the  principal  to  the  inter- 
est; 'nor  will  the  law  do  so  for  him."  Tooke 
V.  Bonds,-  29  Tex.  419. 

In  Johnson  v.  Robbinsi  20  La.  Ann.  669, 
the  court  said: 

"Where  there  is  interest  due,  the  debtor  can- 
not, without  the  consent  of  the  creditor,  im- 
pute to  the  reduction  of  the  principal  any  pay- 
ment he  may  make." 

But  that  conclusion  was  compelled  by 
special  statate  of  Louisiana  then  in  force. 
Louisiana  Glv.  Code,  S$  2160,  2162. 

In  Pindall's  Executors  v.  Bank,  37  Va. 
(10  Leigh)  481,  the  court  said: 

"A  debtor  owing  a  debt  consisting  of  princi- 
pal and  interest,  and  making  a  partial  pay- 
ment, has  a  right  to  direct  its  application  to 
80  much  of  the  principal,  in  exclusion  of  the  in- 
terest; and  the  creditor,  if  he  receives  it,  is 
bound  to  apply  it  accordingly." 

That  doctrine  was  approved  in  MlUer  v. 
Trevilian,  2  Rob.  (Va.)  1,  and  was  applied 
by  the  New  York  court  in  Davis  v.  Fargo, 
Clarke's  Ck.  MTO. 

In  Kann  v.  Kann,  259  Pa.  583,  103  AU. 
369,  the  court  had  presented  for  considera- 
tion the  question: 

"Can  a  debtor  in  making  payment  on  account 
of  indebtedness  specifically  apply  the  payment 


to  principal,  when  the  interest  at  the  date  of 
payment  exceeds  the  payment?" 

After  an  exhaustive  review  of  the  au- 
thorities, the  court  concluded  that  the  deb- 
tor may  stipulate  at  the  time  of  making  pay- 
ment that  the  credit  shall  be  given  upon 
the  principal,  even  ttiough  there  is  interest 
due,  and,  if  the  creditor  accepts  without 
protest,  such  acceptance  will  be  tantamonnt 
to  an  agreement  to  apply  the  money  as  di- 
rected. See,  also,  Barbour's  Law  of  Pay- 
ment, 353. 

No  reason  is  apparent  to  us  why  the  rules 
above  as  now  incorporated  in  our  statute 
(section  7430,  Rev.  Codes  1921)  should  not 
be  invoked  in  this  Instance.  Their  applica- 
tion could  not  work  any  hardship  aiwn 
the  creditor.  Primarily  Mi:.  Murray  was 
not  obliged  to  accept  any  payment  upon  the 
principal  less  than  the  entire  amount  of  it. 
As  each  semiannual  installment  of  interest 
became  due,  it  constituted  a  debt  (Stan- 
ford V.  Coram,  26  Mont  285,  67  Pac.  1005). 
and  it  was  his  right  to  insist  upon  the  pay- 
ment of  the  interest  and,  upon  default  to 
declare  the  entire  indebtedness  due  and  pro- 
ceed to  collect  it;  but  he  chose  to  accept  par- 
tial payments  with  full  knowledge  that  in 
every  instance  spedflc  directions  for  its  ap- 
plication had  been  made  by  the  debtors,  and 
he  «nght  not  now  to  be  heard  to  say  that  he 
did  not  consent  and  give  credit  according 
to  such  directions. 

It  would  seem  clear  from  this  record  that 
the  district  court  ignored  the  directions 
givoi  by  the  defendants,  and  applied  the 
rule  of  computation  approved  in  Anderson 
V,  Perkins,  but  the  authorities  are  all 
agreed,  and  our  statute  so  declares,  that  it 
is  only  in  the  event  that  neither  debtor  nor 
creditor  makes  application  of  the  payment 
that   the   court   is  authorized    to   interfere. 

Applying  the  payments  made  as  directed 
by  the  defendants,  it  requires  but  a  simple 
mathematical  calculation  to  demonstrate 
that  the  Indebtedness  represented  by  this 
note  was  fully  paid  and  discharged. 

The  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  to  the  district 
court,  with  directions  to  enter  Judgment  dis- 
missing the  complaint 

Reversed  and  remanded,  with  directions. 


BRANTLI,  O.  J.,  and  (XWPER,  and 
GALEN,  JJ.,  concur. 

REYNOLDS,  J.,  being  absent  takes  no 
part  in  the  foregoing  decision. 
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PEW  V.  McLEISH.    (No.  4626.) 

(Supreme  Court  of  Montana.    Bfarch  6,  1922.) 

Principal  and  agent  «=»  173  (3)— Knowledge  of 
delivery   necessary  for  ratifloatlon  of  archi- 
tect's unauthorized  purchase  not  shown. 
Ratification  of  an  alleged  purchase  of  lum- 
ber without  authority  by  defendant's  architect, 
"by  accepting  or  retaining  the  benefit  of  the  act, 
with  noUce  thereof"  (Bev.  Codes  1021,  %  TOW), 
which  requires  knowledge  that  the  lumber  was 
delivered,  is  not  shown  by  defendant's  state- 
ment,  "If  I  find  that  yon  have  actually  de- 
livered  that  lumber,  then  I  will  pay  for  it," 
without   any   showing  that  anything  was  suc- 
ceaafiilly  dene  to  convince  him,  or  in  fact  that 
plaintiff's  lumber  was  delivered. 

Appeal  from  District  Conrt,  Cascade  Coun- 
ty;   H.  H.  Erving,  Judge. 

Action  by  George  H.  Pew  against  A.  E. 
McLelsb.  Judgment  for  defendant,  new  trial 
denied,  and  plaintiff  appeals.    Affirmed. 

Otto  A.  Gerth,  of  Great  Falls,  for  appel- 
lant. 

Pray  &  Callaway,  of  Great  Falls,  for  re- 
sxwndent 

OOOPEE,  J.  This  action  was  commenced 
and  tried  In  the  Justice's  court  of  Great  Falls 
township.  The  plaintiff  recovered  judgment 
for  the  amount  asked.  On  appeal  to  the  dis- 
trict court  a  Jury  was  impaneled  and  sworn 
and  the  case  was  tried  anew.  At  the  close 
of  tile  Introduction  of  the  evidence  for  iKith 
sides,  the  court,  upon  motion,  directed  a  ver- 
dict in  defendant's  favor  and  entered  judg- 
ment thereon.  A  motion  for  a  new  trial  was 
denied,  and  tbis  appeal  was  taken  from  the 
order. 

In  two  counts  tbe  plaintiff  alleges  that  be 
sold  and  delivered  to  the  defendant  lumber 
of  the  value  of  $182.  The  first  count  charges 
that  J.  W.  Swope  was  agent  for  the  defend- 
ant, acted  as  bis  architect  and  manager  in 
overseeing  and  managing  the  construction  of 
a  garage  tbe  defendant  was  building,  and  as 
such  bad  power  and  authority  to  make  con- 
tracts for  tbe  purchase  of  lumber,  merchan- 
dise, and  material  intended  to  be  used  in  Its 
construction;  that  tbe  sale  and  delivery  of 
tbe  lumber  was  agreed  upon  between  tbe 
plaintiff  and  Swope  as  defendant's  agent  and 
manager.  In  the  second  count  it  Is  alleged 
that  the  lumber  sold  to  the  defendant  was 
reascmably  worth  $182.  Tbe  answer  was  a 
general  denial. 

(Totinsel  for  plaintiff  simplifies  the  Issues 
by  admitting  that  the  plaintiff  was  unable 
to  prove  that  the  defendant  gave  Swope  au- 
thority to  act  for  him,  insisting,  however, 
that  tbe  evidence  shows  ratification  by  a  sub- 
sequent promise  to  pay  for  the  lumber,  if 
be  found  that  it  bad  actually  been  delivered. 
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He  insists  that  the  appeal  is  to  be  considered 
"from  tbe  standpoint  of  whether  the  court 
should  have  nonsuited  tbe  plaintiff,"  and 
that  in  the  determination  of  tbe  case  "every 
fact  testified  to  by  the  plaintiff  must  be  tak- 
en as  true  and  conclusively  establishing  his 
contentions."  This  limits  the  Inquiry  to  the 
legal  sufficiency  of  the  evidence  to  show  de- 
fendant's acceptance  of  tbe  lumber. 

The  proof  necessary  to  establish  ratifica- 
tion of  unauthorized  acts  of  a  supposed  agent 
is  stated  In  section  7&10,  Revised  Codes  1921, 
thus: 

"A  ratification  can  be  made  only  in  the  man- 
ner that  would  have  been  necessary  to  confer 
an  original  authority  for  the  act  ratified,  or 
where  an  oral  authorization  would  suffice,  by 
accepting  or  restraining  [retaining?]  the  bene- 
fit of  the  act,  with  notice  thereof." 

Tbis  court,  in  Eoerner  t.  Northern  Pae. 
By.  Co.,  56  Mont,  on  page  520,  186  Pac.  on 
page  340,  gave  its  latest  interpretation  of  the 
above  section  as  follows: 

"  'Ratification'  is  defined  to  be  the  confirma- 
tion of  a  previous  act  done  either  by  the  party 
himself  or  by  another.  (23  Am.  &  Eng.  Ency. 
of  Law,  889:  33  (3yc.  1529.)  And  a  confirma- 
tion necexaarily  supposes'  knowledge  of  the 
thing  ratified.  (Rev.  Codes  [1907]  {  5425 
[now  section  7940];  Weidenaar  v.  New  York 
Life  Insurance  Co.,  36  Mont.  592.  94  Pac.  1.) 
It  follows  that  to  coGstitute  a  ratification  there 
must  be  an  acceptance  of  the  results  of  the 
act  with  an  intent  to  ratify  and  with  full  knowl- 
edge of  all  the  material  circumstances.  (Fra- 
zier  V.  Missouri  Pac.  Ry.  Co.,  97  Kan.  285,  154 
Pac.   1022.)" 

Tbe  "material  circumstances"  of  which  tbe 
defendant  must  have  had  full  knowledge  In 
order  to  effect  a  ratification  are:  That  Swope 
was  assuming  to  act  for  him  in  tbe  particu- 
lar matter;  and  that  the  lumber  was  deliv- 
ered. 

To  sustain  bis  contention  that  the  case 
should  have  been  submitted  to  the  Jury,  coun- 
sel quotes  from  the  (pinion  of  tbis  court  in 
I  fnrlson  v.  Stone-Ordenn-Wells  Co.,  40  Mont. 
434,  107  Pac.  419,  the  following: 

"In  1  CHark  &  Skyles  on  the  Law  of  Agency, 
j  137,  it  is  said:  'As  a  general  rule,  a  prin- 
cipal's acts  will  be  liberally  construed  in  fa- 
vor of  a  ratifif-ation.'  It  is  an  essential  ele- 
ment of  ratification  that  the  principal  shall  have 
full  knowledge  of  all  the  material  facts,  unless 
he  intentionally  and  deliberately  ratifies  when 
he  knows  that  he  has  not  such  knowledge." 

In  that  case  the  defendant,  by  its  own  ad- 
mission, had  for  more  than  three  years  ac- 
cepted and  retained  tbe  benefits  of  a  con- 
tract made  by  an  unauthorized  agent  with 
full  knowledge  of  all  the  material  facts.  Up- 
on that  ground  the  judgment  was  sustained. 

Chlet  Justice  Blgelow  of  tbe  Supreme 
Court  of  Massachusetts,  In  Combs  v.  Scott, 
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12  Allen,  on  page  497,  lays  down  the  mle  to 
be  applied  in  the  present  case,  in  this  lan- 
guage: 

"Ratification  of  a  past  •  •  •  transaction,  | 
into  which  as  agent  has  entered  without  an-  j 
thoritr,  is  a  parely  voluntary  act  on  the  part 
of  a  principal.  No  legal  obligation  rests  upon 
him  to  sanction  or  adopt  it.  No  duty  requires 
him  to  make  inquiries  concerning  it.  Where 
there  is  no  legal  obligation  or  duty  to  do  an 
act,  there  can  be  no  negligence  in  an  omission 
to  perform  it.  The  true  doctrine  is  well  stated 
by  a  learned  text-writer:  'If  I  make  a  contract 
in  the  name  of  a  person  who  has  not  given  me 
an  authority,  he  will  be  under  no  obligation  to 
ratify  it,  nor  will  he  be  bound  to  the  perform- 
ance of  it.'  1  tiivermore  on  Agency,  44;  see, 
also,  Paley  on  Agency,  171,  note  o.  WTioever, 
therefore,  seeks  to  procure  and  rely  on  a  ratifi- 
cation, is  bound  to  show  that  it  was  made  under 
such  circumstances  as  in  law  to  be  binding 
on  the  principal,  especially  to  see  to  it  that  all 
material  facts  were  made  known  to  him.  The 
burden  of  making  inquiries  and  of  ascertaining 
the  truth  is  not  cast  on  him  who  is  under  no 
legal  obligation  to  assume  a  responsibility,  but 
rests  on  the  party  who  is  endeavoring  to  obtain 
a  benefit  or  advantage  for  himself.  This  is  not 
only  just,  but  it  is  practicable.  The  needful  in- 
formation or  knowledge  is  always  within  the 
reach  of  him  who  is  either  party  or  privy  to  a 
transaction  which  he  seeks  to  have  ratified, 
rather  than  of  him  who  did  not  authorize  it, 
and  to  the  details  of  which  he  may  be  a  strang- 
er." 

The  statement  attributed  to  the  defendant 
in  the  plaintifC's  testimony  was  this:  "if  I 
find  that  you  have  actually  delivered  that| 
Iuml>er,  then  I  will  pay  for  it."  By  no  sort 
of  perversion  can  this  language  be  constniod 
as  an  acceptance  of  the  lumber,  knowing  the 
drcumstances  attending  its  delivery.  In  an 
effort  to  convince  McLeish  that  the  lumber 
had  been  delivered,  the  defendant  accom- 
panied the  plaintiff  to  a  pool  ball  in  the  city 
of  Great  Falls  where  Pew  called  upon  a  man 
sitting  there,  and  said  to  him  in  the  pres- 
ence of  the  defendant,  "Yon  hauled  some 
lumber  down  to  McLelsh's  garage,  did  you 
not?"  To  this  the  man  made  no  reply.  The 
defendant  then  propounded  this  question  to 
the  man,  "Have  you  any  of  the  receipts  of 
the  lumber  you  hauled  down  there?"  to  which 
he  replied,  "No."  Mr.  Pew  then  said  to  him, 
"Yon  hauled  all  that  lumber  that  was  In  that 
car,  except  the  laths,  didn't  yon?"  To  this 
the  man  replied,  "No."  This  testimony  was 
not  denied  and  tends  more  strongly  to  nega- 
tive ratification  than  to  prove  it  Over  de- 
fendant's objection,  Plaintiff's  Exhibit  A  was 
admitted.  It  Is  a  list  of  pieces  of  lumber, 
there  being  at  the  bottom  of  the  sheet  this 
legend:  "O.  K.  Robertson."  •  The  Robertson 
whose  name  appears  thereon  was  employed 
by  defendant  as  a  foreman  of  carpenters  on 
the  garage,  but  without  authority  to  bargain 
for  or  accept  materials,  as  was  shown  by  the 


evidence.    His  duty  was  merely  to  see  that 

the  articles  recited  in  the  bill  were  actually 
delivered.  The  list  signed  by  Robertson  con- 
sisted of  no  more  than  a  statement  of  a 
number  of  pieces  of  lumber  of  different  di- 
mensions with  the  number  of  board  feet, 
without  anything  to  indicate  who  furnished 
it  or  to  whom  It  was  furnished.  Having 
abandoned  the  claim  that  Swope  had  author- 
ity to  contract  for  the  defendant,  this  evi- 
dence In  no  degree  adds  to  the  proof  of  rati- 
fication already  adduced. 

From  the  entire  record  it  Is  apparent  that 
the  plaintiff  was  unable  to  show  by  compe- 
tent evidence  that  the  lumber  was  accepted 
by  the  defendant  with  the  full  knowledge 
contemplated  by  the  statute,  and  that  It  falls 
within  the  class  of  evidence  stamped  by  this 
court  in  Escallier  v.  Great  Northern  Ry.  Co., 
46  Mont.  238,  127  Pac.  45S,  Ann.  Cas.  1914B. 
468,  as  too  unsubstantial  to  afford  sufliclent 
legal  groimd  for  its  8ubmis.slon  to  the  jury. 
Neither  Swope  nor  Robertson  had  authority 
to  bind  the  defendant  to  pay  for  the  lumber, 
for  that  would  be  to  say  ttiat  one  man  can 
bind  another  without  his  consent  Even  if 
it  could  be  said  that  both  were  at  fault,  the 
plaintiff,  having  failed  to  exercise  the  pru- 
dence demanded  of  a  man  In  a  like  situation, 
was  more  blamable,  and  the  law  affords  him 
no  relief. 

The  order  is  affirmed. 

Affirmed. 

BiRiANTIiY,  C.  J.,  and  HOLLOWAY  and 
GALEN,  JJ.,  concur. 

REJYNOLD8,  being  absent,  takes  no  part 
in  the  foregoing  decision. 
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HYINK  V.  LOW  LINE  IRR.  CO.  (No.  4662.) 
(Supreme  Court  of  Montana.    Feb.  27,  1922.) 

1.  Waters  and  water  ooursM  «s>2S3— Lessee 
of  stockholder  In  Irrigation  company  held  in 
such  privity  with  company  that  ho  oould  sue 
for  failure  to  furnish  water. 

Where  a  mutual  irrigation  company  con- 
tracted to  deliver  to  a  stockholder  water  as 
represented  by  his  shares  of  stock,  limited  only 
by  its  by-laws,  which  authorized  stockholders 
to  rent  their  shares  of  stock  or  water  rights,  a 
stockholder's  lessee  stood  in  such  privity  to 
the  company  that  he  could  sue  it  for  its  neg- 
ligent failure  to  famish  water. 

2.  Contracts  ®=> 1 86 (I)— "Privity"  essentia]  to 
suit  between  party  and  one  not  a  party. 

To  enable  one  not  a  party  to  a  contract  to 
successfully  bring  suit  upon  it,  or  to  enable  a 
party  to  a  contract  to  sue  one  not  a  party  to 
it,  there  must  be  "privity"  in  the  sense  of  a 
connection,  mutuality  of  will  or  intention,  or 
interaction  of  parties. 

[Ed.  Note.]— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Privity; 
Privy.] 
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3.  Waters  ud  water  ooursaa  «s>253— Irriga- 
tioo  company  held  to  have  waived  wrttten 
aotice  to  deliver  water  to  lessee. 

Where  a  mutual  irrigation  company's  by- 
laws authorised  stockholders  to  lease  their 
water  rights,  but  provided  that  water  should 
sot  be  delivered  to  others  except  on  written 
order,  bat  the  company  for  two  years  delivered 
water  to  a  stookholdfr's  lessee  on  verbal  no- 
tice, and  attempted  to  furnish,  and  did  furnish, 
some  water  for  a  third  year  on  snch  notice,  it 
waived  written  notice. 

4.  Waters  aod  water  courses  $=»252— Relation 
between  Irrigation  company  and  Its  stock- 
holdsr  Is  one  of  contract. 

The  relation  between  a  mutual  irrigation 
company  incorporated  to  supply  water  to  its 
stockholders  in  proportion  to  tiieir  respective 
shares  of  stock,  and  the  stockholders  Is  one  of 
contract. 

5.  Waters  and  water  courses  «=3252— Mutual 
Irrigation  company  undertakes  to  supply 
water  In  proportion  to  shares. 

A  mutual  irrigation  company  in  which  its 
members  purchased  etock  for  the  express  pur- 
pose of  having  water  supplied  to  them  in  pro- 
portion to  their  respective  shares  impliedly  un- 
dertakes to  carry  out  such  purposes. 

6.  Waters  and  water  ooursas  «=3252— Shares 
of  stock  in  mutual  Irrigation  company  are 
equal. 

Each  share  of  stock  in  a  mutual  irrigation 
company  organized  and  incorporated  to  sup- 
ply water  to  atockholders  in  proportion  to  their 
sharee  of  stock  is  equal  to  every  other  share 
in  respect  to  the  benefit  to  which  it  entitles  its 
holder. 

7.  Waters  and  water  courses  «=a26l— Mutual 
irrigation  company  liable  to  stockholder  fer 

neglect  or  failure  to  perform  duty  In  sup- 
plying watsr. 
A  mutual  irrigation  company,  organized  to 
supply  water  to  its  stockholders  in  proportion 
to  the  amount  of  their  etock,  ie  under  the  duty 
of  using  reasonable  care  and  dUigence  in  main- 
taining its  canal  and  keeping  it  supplied  with 
water,  and  of  regulating  and  dividing  its  use 
among  the  stocliholders  in  accordance  with 
their  interests,  and  liable  in  damages  to  a 
stockholder  injured  by  its  neglect  or  failure 
to  discharge  snch  duty. 

8.  Tenancy  In  oommen  9=338(1)— Tenant  can- 
not be  charged  with  liability  to  cotenant  for 
damages  net  due  to  his  fault. 

A  tenant  in  common  cannot  be  charged  with 
liability  to  a  cotenant  for  damages  suffered  by 
the  latter  through  no  fault  of  his. 

9.  Tenancy  In  common  9=>23— Waters  and 
water  oeurses  9=9263— Stockholders  In  mu- 
tual Irrigation  company  not  tenants  In  oom- 
mon. 

Stockholders  in  an  incorporated  mutual  ir- 
rigation company  are  not  tenants  in  common 
so  as  to  prevent  a  atockholder  from  suing  the 
company  for  neglect  or  failure  to  diacharge  its 
duty  in  supplying  water. 
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Commissioners'  Opinion. 
Appeal  from  District  Court,  Gallatin  Coun- 
ty ;  Ben.  B.  Law,  Judge. 

Action  by  B.  Hyink  against  the  I<ow  Une 
Irrigation  Company.  From  a  Judgment  for 
plain  tlir  and  an  order  denying  a  new  trial, 
defendant  appeals.    AflBrmed. 

Qeorge  Y.  Patten,  of  Bozeman,  for  appel- 
lant 

George  D.  Pease,  of  Bozeman,  and  L  W. 
Cboate,  of  Hel«ia,  for  respondent 

ATERS,  C.  In  May,  1817,  the  H.  S.  Buell 
Land  Company,  a  corporation,  leased  to  the 
plaintiff  until  March  1,  1918,  a  section  of 
land  In  Gallatin  county  and  400  shares  of 
water  for  the  irrigation  thereof,  the  same 
to  be  furnished  by  the  defendant  corporation 
from  its  canal,  subject  however,  to  the  rules 
and  regulations  under  which  water  is  fur- 
nished therefrom.  The  right  to  the  use  of 
water  owned  by  the  defendant  and  furnished 
through  Its  canal  were  represented  by  shares 
of  the  capital  stock  of  the  defendant  corpo- 
ration, and  the  Buell  Company  owned  400 
shares  of  said  stoc^.  The  right  of  a  stock- 
holder to  lease  his  shares  of  stock  to  third 
persons  is  provided  by  the  by-laws  of  the  de- 
fendant company. 

The  plaintiff  prosecuted  this  action  to  re- 
cover damages  from  the  defendant  for  its 
negligent  failure  to  famish  him  the  water 
leased  from  the  Bnell  Company,  which  fail- 
ure he  alleges  caused  damage  to  his  crops 
in  the  sum  at  14,704.  The  issues  were  made 
and  submitted  to  a  Jury,  which  returned  a 
$3,000  verdict  for  the  plaintiff ;  the  court  en- 
tered Judgment  on  it,  and  overruled  defend- 
ant's motion  for  a  new  trial.  This  appeal 
Is  from  that  order  and  Judgment. 

The  error  qiecified  has  to  do  with  two  gen- 
eral propositions,  which  we  shall  dispose  of 
in  the  order  assigned:  First  that  there  was 
no  privity  of  contract  between  plaintiff  as 
lessee  of  the  Buell  Company  and  the  defend- 
ant and  consequently  defendant  did  not  owe 
plaintiff  any  duty  which  would  charge  It 
with  liabiUty. 

[1-8]  This  action  is  ex  contractu.  The  re- 
lation between  the  defendant  company  and 
the  Buell  Company  was  a  contractural  rela- 
tion. It  contracted  to  deliver  to  the  Buell 
Company  water,  as  represented  by  shares  of 
stock,  limited  only  by  the  provisions  of  its 
by-laws.  The  Buell  Company  transferred 
and  assigned  to  the  plaintiff  for  the  period 
of  the  lease  the  water  therein  provided,  and 
the  defendant,  by  reason  of  privity,  became 
bound  to  deliver  plaintiff's  said  water,  sub- 
ject only  to  his  complying  with  its  rules  and 
by-laws.  "Privity,"  as  used  with  respect  to 
contracts,  leases,  etc.,  implies  a  connection, 
mutuality  of  will,  an  interaction  of  parties. 
To  constitute  either  an  express  contract  or 
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one  by  implication  upon  which  an  action  at 
law  may  be  baspd,  the  parties  must  occupy 
toward  each  other  a  contract  status,  and 
there  must  be  that  connection,  mutuality  of 
Intention,  and  hiteraction  of  parties  general- 
ly expressed  by  the  term  "privity."  Woods 
V.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396 ;  Van 
Buren  DIt.  of  Toledo  &  S.  H.  B.  Co.  v.  Lam- 
phear.  64  Mich.  575,  20  N.  W.  590 ;  Hartley 
V.  Phillips,  198  Pa.  9,  47  AU.  929.  For  one 
not  a  party  to  a  contract  to  successfully 
bring  suit  upon  it,  or  for  a  party  to  a  con- 
tract to  successfully  sue  one  not  a  party  to 
it,  the  privity  above  defined  must  exist  Ap- 
plying this  rule  to  the  case  at  bar,  we  find 
that  a  privity  of  contract  did  exist  between 
plaintiff  and  defendant.  The  by-laws  of  the 
defendant  company  provided  that  any  stoclt- 
holder  of  the  company  might  rent  his  shares 
of  stock,  or  portion  of  water,  to  any  other 
person,  whether  he  be  a  stockholder  or  not, 
in  which  case  such  renter  succeeds  to  the 
rights  of  the  stockholder  for  every  purpose 
except  voting.  If  the  by-laws  should  stop 
here,  undoubtedly  there  would  be  no  conten- 
tion of  lack  of  privity,  but  it  further  pro- 
vides: 

"However,  said  water  shall  not  be  delivered 
to  any  person  other  than  the  stockholder  ex- 
cept upon  an  order  in  writing  to  the  superin- 
tendent, directing   such  delivery." 

This  provision  is  manifestly  for  the  guid- 
ance, safeguard,  and  protection  of  the  com- 
pany, and  Is  subject  to  waiver  by  it  Plain- 
tiff pleaded  a  waiver  of  this  provision.  Evi- 
dence was  introduced  showing  that  for  two 
years  previous  to  1917,  he  bad  been  furnish- 
ed water  by  the  defendant  for  irrigation  of 
the  same  lands  that  be  had  in  1917,  all  of 
which  was  done  without  written  notice ;  the 
lessee  (tlie  plaintiff),  verbally  making  known 
bis  desire  to  defendant's  ditch  rider,  receiv- 
ed water  for  the  two  years  previous,  and 
by  virtue  of  similar  notlccL  an  attempt  was 
made,  and  some  water  furnished  him  in 
1917;  at  no  time  did  the  defendant  refuse 
to  furnish  water  because  written  notice  had 
not  been  given,  nor  was  there  any  dispute  as 
to  how  much  water  he  should  receive.  This 
action  on  tlie  part  of  the  defendant  we  must 
construe  to  lie  a  waiver  of  the  written  no- 
tice. The  privity  now  being  determined,  the 
plaintiff  is  placed  in  the  same  position  with 
the  defendant  as  the  Bueil  Company,  a  stock- 
holder of  it,  would  have  been,  had  no  lease 
l)een  made. 

[4-7]  In  dealing  with  the  second  specified 
error,  for  the  reasons  foregoing,  we  shall 
treat  plaintiff  as  a  stockholder.  This  propo- 
sition appellant  designates  as  the  important 
question  in  the  case.  It  is  important  in  that 
this  court  has  never  heretofore  determined 
the  relation  existing  between  an  incorporated 
mutual  Irrigation  company  and  its  stockhold- 


ers.    We  are  confronted  for  the  first  time 
with  the  question: 

"Can  a  stockholder  in  an  incorporated  mntnal 
irrigation  company  maintain  an  action  against 
the  corporation  for  damages,  because  of  its 
failure  to  deliver  water  to  him?" 

In  this  case  all  the  facts  as  to  the  negli- 
gent failure  to  deliver '  watM-  and  damages 
resulting  therefrom  was  submitted  to  a  Jury, 
which  found  these  issues  in  favor  of  the 
plaintiff,  and  they  are  therefore  set  at  rest 
and  are  no  concern  of  this  court;  our  only 
duty  being  to  determine  whether  the  plain- 
tiff, as  a  matter  of  law,  can  recover.  It  is 
admitted  that  the  defendant  was  the  owner, 
and  engaged  In  the  operation,  of  a  certain 
canal,  or  irrigation  system,  organized  for 
the  purpose  of  diverting  waters  from  their 
natural  channel  and  supplying  the  same  to 
the  stockholders  of  the  defendant  for  their 
mutual  benefit,  in  proportion  to  their  respec- 
tive shares  therein.  This  being  a  fact,  the 
relation  between  the  defendant  and  its  stock- 
holders is  one  of  contract  The  members 
purchased  their  stock — their  interest  in  the 
corporate  body — for  certain  express  pur- 
poses, namely,  the  supplying  of  water  to 
them  in  proportion  to  their  respective  shares, 
and  the  defendant  corporation  undertook  to 
faithfully  carry  out  these  purposes.  This  is 
a  contract  which  the  law  implies.  From  it 
arises  the  trust  which  the  defendant  is 
charged  to  conduct — the  company  business  in 
the  interest  of  the  stockbolders — and  in  this 
connection  each  share  of  stock  in  respect  to 
the  benefit  to  which  it  entities  its  holder  Is 
equal  to  every  other  share.  Sawyer  v.  Boag, 
17  Wall.  611,  623,  21  L.  Ed.  731;  Miners' 
Ditch  Co.  V,  Zellerbach,  37  Cal.  543,  590,  99 
Am.  Dec.  300;  Rocky  Ford  Canal,  etc..  Go. 
V.  Simpson,  5  Colo.  App.  30,  36  Pac.  638. 
The  defendant  being  a  corporation  organized 
to  supply  water  for  irrigation  purposes  to 
its  stockholders,  and  defining  the  interest  of 
each  stockholder  in  the  water  carried  to  be 
the  exact  proportion  to  the  amount  of  his 
stock,  it  was  the  defendant's  duty  to  use  rea- 
sonable care  and  diligence  in  maintaining  its 
canal  and  keeping  it  supplied  with  water, 
and  to  regulate  and  divide  the  use  thereof 
among  the  several  stockbolders,  in  accord- 
ance with  their  respective  interests,  and  it 
necessarily  follows  that  for  neglect  or  fail- 
ure to  properly  discbarge  this  duty  it  must 
respond  in  damages  to  the  stockholder  In- 
jured thereby.  Berg  v.  Yakima  V.  Canal 
Co.,  88  Wash.  45,  145  Pac.  619,  L.  R.  A. 
1915D,  292 ;  O'Connor  v.  North  T.  Ditch  Co., 
17  Nev.  245,  RO  Pac.  882 ;  Rocky  Ford  Canal, 
etc.,  Co.  v.  Simpson,  5  Colo.  App.  30,  36  Pac 
638;  Mountain  S.  Ditch  Co.  v.  Llndekugel, 
24  Cola  App.  100,  131  Pac.  789. 

[8,  8]  Defendant's  argument  that  a  stock- 
holder in  a  mutual  company  cannot  recover 
in  any  event  against  the  company  acquires 
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Its  basis  in  Oie  theory  that  the  stockholders 
are  tenants  In  common.  Of  course,  if  this 
be  troe,  then  defendant's  position  is  well 
founded,  for  a  tenant  In  common  cannot  be 
charged  with  a  liability  to  a  cotenant  for 
damages  sulfered  by  the  latter  through  no 
fault  of  his.  38  Cyc.  84.  To  adopt  the  the- 
ory of  tenants  in  common,  we  would  have  to 
disregard  the  purpose  and  effect  of  a  char- 
ter or  articles  of  Incorporation;  we  would 
obliterate  the  difference  between  Incorporat- 
ed and  unincorporated  mutual  companies ; 
the  corporation  law  as  to  such  comjjauy 
would  become  a  nullity.  This  defendant 
baring  formally  Incorporated  under  the  law 
and  entered  the  business  for  which  it  was 
incorporated,  is  charged  by  law  with  the 
duty  of  exercising  reasonable  care  and  dili- 
gence In  pursuing  that  business.  Mountain 
Supply  Ditch  Co.  v.  Lindeltugel,  24  Colo. 
App.  100,  131  Pac.  789;  Miller  v.  Imperial 
Water  Ca,  156  CaL  27,  103  Pac.  227,  24  L. 
R.  A.  (N.  S.)  372.  It  is  a  creature  of  the 
law,  dealing  only  with  its  stockholders, 
which  dealing,  to  be  done,  must  be  by  con- 
tract If  under  the  charter,  articles  of  in- 
corporation, or  by-laws  it  can  assess  Its 
stockholders  for  maintenance  and  distribu- 
tion of  water,  which  it  must  do  in  order  to 
maintain  Its  canal  and  distribute  Its  water, 
it  must  answer  in  damages  to  a  stockholder 
for  failure  to  live  up  to  its  part  of  the  con- 
tract; if  it  accepts  the  benefits  of  the  law 
conferred  by  Its  creation.  It  must  discharge 
the  burdens  Incident  thereto. 

The  stockholders  of  defendant  are  not  ten- 
ants In  common.  The  relation  of  the  stock- 
holders to  the  company  is  one  of  contract. 
Hence  we  must  answer  the  question  In  the 
afflrmadve — a  stockholder  of  an  incorporated 
mntnal  irrigation  company  can  maintain  an 
action  against  the  corporation  for  damages 
because  of  its  failure  to  deliver  water  to  bim. 

We  recommend  that  the  judgment  and  or- 
der aiq;>ealed  from  be  affirmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  oploion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 
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I.  Trial  «=3203i2)— All  issues  of  faot  should 
be  subinKted  to  the  Jury. 
Where  the  pleadings  raised  at  least  five 
distinct  material  issues  of  fact,  the  parties 
were  entitled  to  have  all  of  them  submitted 
to  and  determined  by  the  jury  under  Rev. 
Codes  1921,  {  9327,  since  a  trial  by  jury  con- 
templates the  determination  of  all  issues  of 
fact  by  the  verdict. 


2.  New  trial  «=s>38— Sabmlsslon  of  only  one 
of  five  Issues  of  faot  results  In  mistrial. 

Where  the  pleadings  in  an  action  to  recover 
a  broker's  commission  raised  at  least  five 
distinct  issues  of  fact,  but  the  court  submitted 
to  the  jury  only  the  single  issue  of  whether 
defendants  employed  the  plaintiff  to  secure  a 
purchaser  for  the  property,  a  mistrial  re- 
sulted, and  a  new  trial  should  have  been 
granted. 

3.  Judgment  €=>I99(I)— Cannot  be  rendered 
notwithstanding  the  verdict  in  law  caseu 

Under  the  statutes  there  is  no  warrant 
for  a  judgment  notwithstanding  the  verdict  in 
a  law  case. 

4.  Appeal  ami  error  <=>843(l)— On  reversing 
dismissal  of  action  beoause  new  trial  should 
have  been  granted,  other  assignments  held 
not  considered. 

Where  there  was  a  mistrial  below  because 
the  court  submitted  only  one  of  the  five  issues 
raised  by  the  pleadings  to  the  jury,  so  that  a 
new  trial  should  have  been  granted  instead  of 
a  judgment  dismissing  plaintiff's  action  not- 
withstanding the  verdict  in  his  favor  on  that 
issue,  it  is  neither  necessary  nor  proper  on 
appeal  to  consider  the  assignments  of  error 
other  than  that  attackifag  the  judgment 

Commissioners'  Opinion. 
Appeal  from  IMstrict  Court,  Cascade  Coun- 
ty;  J.  B.  Leslie,  Judge. 

Action  by  C.  D.  Best  against  Valmore 
Beaudry  and  another,  transacting  and  doing 
business  under  the  firm  name  of  Beaudry 
Bros.  From  a  judgment  notwithstanding  the 
verdict  dismissing  plaintiff's  cause  of  action 
and  from  the  order  denying  plalntifTs  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions  to 
grant  a  new  triaL 

T.  F.  McCue,  of  Great  Falls,  for  appellant 
Stephen  J.  Cowley,  of  Great  FaUs,  for  re- 
spondents. 

STARK,  0.  G.  So  far  as  it  is  necessary  to 
state  the  facts  Involved  In  this  case,  in  order 
to  decide  the  only  question  which  can  prop- 
erly be  considered  on  this  appeal,  they  are 
as  follows:  The  plaintiff  filed  his  complaint 
against  the  defendants,  seeking  to  recover 
compensation  for  services  alleged  to  have 
been  rendered  to  and  for  them  in  connection 
with  the  sale  of  certain  ranch  property  lo- 
cated in  Cascade  county,  and  in  substance 
alleges:  (1)  That  the  defendants  were  part- 
ners under  the  firm  name  of  Beaudry  Bros. ; 
(2)  that  in  October,  1918,  defendants  were 
the  owners  of  a  ranch  known  as  "Beaudry 
Bros.  Ranch,"  consisting  of  3,200  acres  and 
a  considerable  amount  of  personal  property 
upon  and  about  the  same;  that  in  said 
month  they  employed  the  plaintiff  to  can- 
vass, advertise,  and  solicit  for  and  bring 
them  In  touch  with  persons  who  would  be 
likely  to  purchase  such  property,  and  for 
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such  services  agreed  to  pay  plaintiff  5  per 
cent  of  whatever  the  property  would  sell 
for;  that  Immediately  thereafter  the  plain- 
tiff rtid  advertise,  canvass,  and  solicit  for  a 
purc^<aser  who  might  be  able  and  willing  to 
purchase  the  property;  that,  after  doing 
this,  plaintiff  secured  two  persons  whom  he 
Introduced  and  turned  over  to  the  defend- 
ants; and  that  as  a  result  thereof  negotia- 
tions were  entered  into  between  these  two 
persons  and  the  defendants,  which  resulted 
in  a  sale  of  said  property  to  them  by  the  de- 
fendants for  the  sum  of  $90,000. 

The  complaint  further  alleges  that  the 
plaintiff  has  fully  performed  all  the  terms 
and  provisions  of  the  contract  on  bis  part 
and  that  defendants  have  not  paid  him  the 
compensation  agreed  npon. 

The  answer  of  the  defendants  admits  the 
partnership  and  the  ownership  of  the  prop- 
erty as  set  out  in  the  amended  complaint, 
but  denies  all  the  other  allegations  thereof, 
except  it  admits  that  the  described  property 
was  sold  for  the  sum  of  $90,000. 

The  case  came  on  for  trial  before  the  court 
and  a  Jury  on  May  6,  1920.  Testimony  was 
introduced  upon  the  part  of  the  plaintiff  and 
defendants,  after  which  both  plaintiff  and 
defendants  rested. 

Thereupon,  the  court  submitted  to  the  Jury 
the  following  single  question: 

"Did  the  defendants  employ  the  plaintiff  to 
secure  a  purchaser  for  the  property  described 
in  tlie  complaint  and  promise,  in  the  event  of 
his  securing  sucli  purchaser,  to  pay  him,  the 
plaintiff,  0  per  cent,  of  the  purchase  price  of 
the  property,  when  sold?"  which  they  answered 
in  the  affirmative. 

On  the  following  day  plaintiff  moved  for 
"Judgment  In  favor  of  the  plaintiff  upon  the 
verdict  ^s  returned  by  the  Jury  herein."  Sub- 
sequently, defendants  moved  the  court  for  a 
Judgment  In  their  favor,  "notwithstanding 
the  verdict"  On  May  18th,  the  court  made 
an  order: 

"That  the  plaintiff's  motion  be  denied  and 
that  he  talce  nothing,  and  that  the  defendants 
have  judgment  for  their  costs  herein  ex- 
pended." 

On  June  9th,  pursuant  to  the  above-men- 
tioned order,  a  Judgment  was  entered,  which 
recites: 

"Pursuant  to  the  order  heretofore  made  and 
entered  on  the  ISth  day  of  May,  1920,  granting 
the  defendants'  motion  for  Judgment  notwith- 
standing the  verdict  and  for  their  costs,  it  is 
therefore  ordered  and  adjudged  that  the  plain- 
tiff's oause  of  action  in  the  above-entitled  case 
be  and  the  same  is  hereby  dismissed  and  that 
the  plaintiff  talce  nothing"— and  awarded  costs 
to  defendants. 

The  plaintiff  made  a  motion  for  a  new 
trial,  which  was  denied.  From  this  Judg- 
ment and  the  order  denying  his  motion  for 
new  trial,  plaintiff  has  appealed. 


[1]  It  Is  only  necessary  to  consider  plain- 
tiff's second  assignment  of  error,  whl<di  is 
that  the  court  erred  in  entering  Judgment 
dismissing  the  plaintiff's  cause  of  action. 
From  a  reading  of  paragraph  2  of  the 
amended  complaint,  and  the  defendants'  an- 
swer thereto.  It  will  be  observed  that  at  least 
Ave  distinct  material  Issues  of  fact  were 
tendered  thereby,  which  the  parties  were  en- 
titled to  have  submitted  to  and  determined 
by  the  Jury.    Section  9327,  Rev.  Codes  1921. 

A  trial  by  Jury  contemplates  the  determin- 
ation of  all  the  issues  of  fact  in  a  case  in 
the  form  of  a  verdict.  28  A.  &  E.  Ency.  Law, 
640. 

[2]  Only  one  of  the  material  questlraiB  of 
fact  raised  by  the  pleadings  in  the  case, 
namely,  whether  the  defendants  employed 
the  plaintiff  to  secure  a  purchaser  for  the 
property  described  in  the  complaint,  and 
agreed  to  pay  him  5  per  cent  of  the  selling 
price  thereof,  was  submitted  to  the  Jury. 
Whether  the  plaintiff  performed  his  part  of 
the  alleged  contract  by  advertising,  canvass- 
ing, and  soliciting  for  a  purchaser  who  would 
be  willing  to  biiy  the  property;  whether  he 
did  In  fact  secure  prospective  purchasers 
and  introduce  them  to  the  defendants;  and 
whether  or  not  as  a  result  of  any  services 
rendered  by  the  plaintiff  to  or  for  the  de- 
fendants, their  property  was  in  fact  sold,  as 
alleged  in  the  amended  complaint — are  Is- 
sues which  were  not  submitted  to  or  deter- 
mined by  the  Jury  upon  the  trial. 

As  the  case  now  stands,  no  verdict  has 
been  rendered;  no  determination  of  the  is- 
sues of  fact  raised  by  the  pleadings  has  been 
made;  and  no  trial  of  the  action,  as  con- 
templated by  the  statute,  was  had.  There 
was  only  a  mistriaL 

When  a  Jury  Is  discharged  without  a  ver- 
dict the  proceeding  is  pr<HJerly  Icnown  as  a 
mistriaL  FIsk  v.  Henarle  (O.  0.)  32  Fed. 
427. 

[3]  Moreover,  under  the  statutes  of  this 
state  there  is  no  warrant  for  a  Judgment 
"notwithstanding  the  verdict"  In  a  law  case. 

It  Is  apparent  from  the  foregoing  state- 
ments that  the  court  erred  in  entering  Judg- 
ment dismissing  the  plaintifTg  complaint 

[4]  Under  the  circumstances  disclosed  by 
this  record,  "It  is  neither  necessary  nor  prop- 
er to  consider  the  other  assignments  of  er- 
ror." Murray  v.  Hauser,  21  Mont  120,  6S 
Pac.  99. 

For  the  reasons  above  indicated,  we  recom- 
mend that  the  Judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  district  court  to  grant 
a  new  trial. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  is  remanded,  with  directions  to  the 
district  court  to  grant  a  new  trial. 
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(No.  4660.) 


BIRD  et  al 


(Supreme  Court  ot  Montaiw.    Feb.  27,  1922.) 


1.  Forfoitare*  «=9l— Are  not  favora4  la  law. 

Forfeitures  are  not  favored  in  law,  and  a 
statute  will  not  be  construed  to  have  that  ef- 
fect, unless  from  the  statute  itself,  in  the  light 
of  its  object  and  the  existing  conditions,  it  is 
manifest  that  the  Legislature  so  intended,  and 
the  rule  especially  applies  with  reference  to 
forfeitures  of  property  of  innocent  persona. 

2.  Utoxleatlng  liquors  «=>25 1— Interest  of  In- 
nocent person  In  antomobile  used  In  violation 
of  prohibition  law  is  pretoetod. 

Laws  1917,  e.  143,  {  8,  providing  for  the 
forfeiture  of  the  interests  of  defendants  in 
chattels  used  by  them  in  violating  the  prohibi- 
tion law,  and  authorizing  claims  by  any  person 
daimiag  an  interest,  does  not  intend  to  declare 
a  forfeiture  of  the  interest  of  a  conditional 
seller  of  an  automobile,  who  was  innocent  of 
participation  in  its  unlawful  use,  and  was  not 
shown  to  have  any  knowledge  thereof. 

3.  Intoxicating  liquors  «=324&— Complaint  for 
warrant  to  saaroh  automobile  tlien  In  com- 
plainant'* possession  gives  no  Jurlsdiotion  to 
forfott. 

Under  Laws  1917,  c.  143,  |  7,  authorizing 
a  warrant  to  search  any  premises  designated 
in  the  complaint  as  suspected  of  concealing  in- 
toxicating liquors,  and  the  forfeiture  there- 
after of  property  used  in  violation  of  the  pro- 
hibition law,  a  complaint  by  a  sheriff  for  a  war- 
rant to  search  an  antomobile,  which  he  then 
had  in  his  possession  and  knew  did  not  contain 
intoxicating  liquors,  was  insufficient  to  give  the 
court  jurisdiction  to  declare  forfeiture. 

A.  Intoxicating  iiqners  Q=:»248— Complaint  for 
learoh   warrant  bold  insufficient. 

A  complaint  by  the  sheriff  that  he  had  rea- 
sonable cause  to  believe  and  did  believe  that 
intoxicating  liquors  were  kept  and  possessed 
by  defendants  in  two  automobiles  particularly 
described,  and  that  said  liquors  were  intended 
by  defendants  to  be  disposed  of  in  violation 
of  law,  is  insufficient 

(TommlaniMier's  Opinion. 
Appeal     from    District     Court    Missonla 
County;  Theodore  Lentz,  Judge. 

Proceeding  for  the  forfeiture  of  two  auto- 
mobUes,  used  in  the  transportation  of  intox- 
icating liquor,  by  the  State,  on  the  relation 
of  J.  T.  Green,  against  Boy  Bird  and  others. 
In  wbidt  tbe  John  Doran  Company  appear- 
ed and  daimed  one  of  the  automobiles.  From 
a  Judgment  directing  forfeiture  of  the  auto- 
mobiles, the  claimant  appeals.  Reversed, 
with  directions. 

Dan  J.  Heyfron,  of  Missoula,  and  McCar- 
thy Jfc  EUge,  of  Spokane,  Wash.,  for  appel- 
lant 

W.  D.  Rankin,  Atty.  Oen.,  and  L.  A.  Foot 
Asat  Atty.  Gen.,  for  reiq>ondent 
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ATERS,  0.  This  appeal  Is  from  a  judg- 
ment of  the  district  court  of  Missoula  coim- 
ty,  adjudging  a  certain  automobile  forfeited 
and  ordering  it  sold,  under  tbe  provisions  of 
chapter  143  of  the  Session  Laws  of  1917, 
known  as  tbe  Prohibition  Enforcement  Act 
On  May  14,  1919,  T.  J.  Green,  sherlir  of  Mis- 
soula county,  made  and  filed  in  the  district 
court  of  bla  county  a  verified  "comidaint  for 
a  search  warrant"  praying  for  process  au- 
thorizing bim  to  search  two  certain  automo- 
biles. The  judge  thereupon  issued  a  war- 
rant as  prayed  for,  directing  the  search  and 
seizure  of  said  automobiles.  It  was  deliver- 
ed to  the  complainant  sheriff  for  execution, 
and  that  he  executed  it  is  manifest  by  his 
return  thereon,  made  the  next  day,  which 
return,  so  far  as  it  affects  this  appeal,  is  as 
follows: 

"I,  J.  T.  Green,  sheriff  of  Missoula  county, 
state  of  Montana,  do  hereby  certify  that  by 
virtue  of  the  within  and  foregoing  warrant  on 
the  16th  day  of  August  1919,  I  thoroughly 
searched  the  automobiles  described  in  said 
warrant.  And  I  further  certify  that  on  said 
15th  day  of  August,  1919,  I  seized  and  took 
into  my  possession  by  virtue  of  'said  warrant 
the  said  above-described  automobiles,  to  wit 
one  Hudson  seven-passenger  Super-Six,  1919 
model,  car  No.  5829,  engine  No.  69163,  *  •  • 
and  that  I  now  hold  the  same  in  my  posses- 
sion thereunder,  subject  to  the  farther  order 
of  the  court.  And  I  further  certify  that  on 
said  16th  day  of  August  1919,  when  I  search- 
ed said  automobiles  and  seized  the  same,  they 
were  in  my  posBession,  being  held  as  evidence 
in  the  ease  of  the  State  of  Montana  v.  Roy 
Bird  et  al.,  •  •  *  having  been  turned  over 
to  me  as  sheriff  of  Missoula  county  by  the 
sheriff  of  Sanders  county,  Montana." 


Subsequent  to  tbe  return  of  tbe  warrant 
an  order  was  made  fixing  a  day  for  bearing 
tbe  same  and  to  determine  whether  said  au- 
tomobile should  be  forfeited  according  to 
law.  This  order  provided  that  any  person 
claiming  an  Interest  In  either  or  both  of  said 
automobiles  might  then  appear  and  show 
cause  why  tbe  same  should  not  be  forfeited. 
In  obedience  thereto  the  John  Doron  CSom- 
pany,  appellant  here,  filed  Its  verified  claim 
alleging  Its  corporate  existence,  its  principal 
place  of  business  at  Spokane,  Wash.,  and  tbe 
ownership  of  one  of  the  automobiles,  in  that 
on  June  13,  1919,  It  delivered  to  Leo  Wens- 
loff  the  one  here  Involved,  under  and  by  vir- 
tue of  the  terms  of  a  conditional  sales  con- 
tract, duly  executed  and  filed  of  record  in 
Spokane  county,  Wash.,  according  to  law; 
that,  by  virtue  of  said  contract  payment 
was  to  be  made  by  Installments,  and  title  did 
not  pass  until  the  purchase  price  was  fully 
paid;  that  there  was  a  balance  yet  to  be 
paid  on  said  contract  of  $1,253.70,  besides 
some  accrued  interest  Tbe  contract  provid- 
ed that  during  its  life,  tbe  automobile  must 
remain  In  possession  of  Wenzloff,  and  not  be 
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taken  .oat  of  the  state  of  Washington.  It 
expressly  itrovided  that  time  is  of  its  es- 
sence, and  that  a  failure  of  the  purdiaser  to 
comply  with  any  of  its  terms  would  entitle 
appellant  to  the  immediate  possession  of  the 
automobile,  and  all  payments  theretofore 
made  would  be  considered  as  reital.  The 
claim  further  alleged  that  there  were  two 
installments  past  due  and  unpaid,  and  that 
the  automobile  had  been  removed  from 
Washington  without  the  knowledge  or  con- 
sent of  claimant;  that  by  reason  of  the  con- 
tract and  its  breach  the  automobile  should 
be  delircred  to  the  claimant  No  one  else 
filed  claim  for  this  car. 

The  hearing  of  the  return  on  the  search 
warrant  and  of  the  claim  of  appellant  was 
held  by  the  court  as  provided  by  law  (section 
8,  c.  143,  Lews  1917),  and  thereafter  the 
court  made  its  order  directing  that  said  au- 
tomobile be  forfrfted  and  sold,  for  the  rea- 
son that  it  was  "kept  and  possessed  by  the 
defendants  for  the  purpose  of  unlawfully 
disposing  of  intoxicating  liquors,  and  that 
said  automobile  was  actually  used  by  the  de- 
fendants in  that  connection." 

Two  important  questions  are  here  involr- 
ed:  Does  the  law  forfeit  the  rights  of  inno- 
cent owners  or  incumbrancers?  and  did  the 
trial  court,  either  by  the  facts  or  the  com- 
plaint, acquire  Jurisdiction  to  make  its  judg- 
ment of  forfriture?  On  the  first  proposition, 
no  contention  is  made  that  appellant  knew, 
or  even  had  reason  to  suspect,  that  the  car 
was  used  for  disposing  of  intoxicating  liq- 
uors, as  decreed  by  the  court,  and  the  va- 
lidity of  Its  sales  contract,  or  the  fact  of  its 
breach,  was  not  contested:  neither  was  ap- 
pellant's right  to  the  car  questioned  in  the 
event  It  was  not  ordered  forfeited.  That 
places  the  question  of  forfeiting  the  rights 
of  innocent  owners  or  Incumbrancers  square- 
ly before  ns. 

The  authority  to  forfeit  appellant's  prop- 
erty, if  It  exists,  is  conferred  by  diapter  143 
of  the  Laws  of  1917,  and  section  8  thereof 
provides: 

"Upon  the  return  of  the  warrant  *  •  • 
the  judge  shall  fix  a  time  *  *  *  for  the 
hearing  of  said  return.  *  *  *  At  such  hear- 
ing any  person  claiming  any  interest  in  any  of 
the  implements,  furniture,  fixtures  or  other 
articles  seized,  may  appear  and  be  heard  upon 
filing  a  verified  daim  setting  forth  particular- 
ly the  character  and  extent  of  his  interest,  but 
upon  each  hearing  the  sworn  complaint  or  af- 
fidavit upon  which  the  search  warrant  was  is- 
isued  and  the  possession  of  such  intoxicating 
liquor  shall  be  prima  facie  evidence  of  the 
contraband  character  of  the  liquor  and  imple- 
ments, furniture,  fixtures  and  other  articles 
seized,  and  the  burden  shall  rest  upon  the 
daimant  to  show  by  competent  evidence,  his 
property  right  or  interest  therein  and  that 
the  same  were  not  used  in  violation  of,  and 
were  not  in  any  manner  kept  or  possessed  with 
the  intention  of  violating  any  of  the  provisions 
of  the  laws  of  this  state  relating  to  intoxicat- 


ing liquors.  If,  opon  auch  bearing,  the  evidence 
warrants,  or  if  no  person  shall  appear  as 
claimant,  the  court  shall  thereupon  enter  a 
judgment  of  forfeiture,"  etc. 

[1,1]  Forfelttires  are  not  favored  In  law, 
and  statutes  must  not  be  construed  to  forfeit 
owner's  property,  unless  from  the  statute  it- 
self, in  the  light  of  the  object  and  existing 
conditions,  it  is  manifest  that  the  Legislature 
80  Intended,  and  certainly  we  must  approadi 
forfeitures  with  caution  when  we  liave  to 
deal  with  property  of  innocent  persons. 
Farmers'  &  M.  Nat.  Bk.  v.  DearUig,  91  V.  S. 
29,  23  L.Ed.  196;  Skinner  v.  Thomas,  171  N. 
C.  98,  87  S.  E.  976,  L.  R.  A.  1910E,  338 ;  State 
V.  Jones,  103  Neb.  353,  172  N.  W.  36.  By  the 
statute  above  quoted,  it  is  clear  that  the 
Legislature  contemplated  the  protection  of 
innocent  persons,  or  it  would  not  have  made 
the  provision  that  any  person  claiming  any 
interest  should  be  heard  on  his  claim. 

The  federal  decisions  afford  no  guide  nor 
rule  of  construction  int«rpreting  our  statutes. 
The  federal  statutes  on  prohibition  enforce- 
ment with  reference  to  forfeiture  differs  from 
ours  in  that  under  the  national  legislation  the 
property  Itself,  the  res,  is  condemned  and  for- 
feited wbea  the  same  is  used  by  any  one  in  the 
forbidden  way,  while  our  statutes  only  reach 
the  property  itself  to  the  extent  of  the  de- 
fendant's right,  title,  and  Interest,  or  the 
right,  title,  and  Interest  therein  of  persons 
who  aid,  abet,  countenance,  or  have  guilty 
knowledge  of  his  unlawful  act  No  evidence 
was  Introduced  at  the  hearing,  even  tending 
to  show  that  the  appellant  had  any  knowl- 
edge, either  directly  or  indirectly,  that  the 
car  had  been  brought  to  Montana  or  was  be- 
ing used  for  any  unlawful  purpose.  On  the 
contrary,  It  affirmatively  proved  the  allega- 
tions of  appellant's  claim.  Under  such  state 
of  facts  it  was  not  the  legislative  intent  to 
declare,  and  the  law  does  not  provide,  a  for- 
feiture. State  V.  Davis,  6S  Utah,  54.  184 
Pac.  161 :  State  v.  Johnson,  181  N.  C.  638,  107 
S.  E.  433 :  State  v.  Jones,  103  Neb.  353.  172 
N.  W.  36;  Skinner  v.  Thomas,  171  N.  C.  98, 
87  S.  E.  976.  L.  R.  A.  1916E,  338;  Aldinger 
V.  State,  115  Miss.  314,  75  South.  441 :  United 
States  V.  Two  Barrels  of  Whisky,  96  Fed. 
479,  37  0.  C.  A.  618;  United  States  v.  Sto- 
well,  133  U.  S.  12,  10  Sup.  Ct  244,  33  L.  Ed. 
555. 

[3]  In  considering  the  question  of  Juris- 
diction, we  find  that  the  warrant  was  Issued 
upon  the  bare  complaint  Sheriff  Green,  who 
made  it,  gave  no  testimony  himself,  nor  did 
he  furnish  any  by  any  other  person  before 
the  warrant  was  issued;  but  he  did  testify 
at  the  hearing  that  he  first  saw  the  car  on 
the  14th  or  15th  of  August,  1919.  The  record 
shows  that  it  was  on  the  14th,  when  Sheriff 
Hartman,  of  Sanders  county,  delivered  it  to 
him  at  Thompson  Falls.  It  had  no  liquor  in 
it  then.    Hartman  testified  that  he  took  the 
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car  on  Angust  3d,  and  that  It  did  not  contain 
any  liquor ;  that  it  was  In  bis  possession  un- 
til he  delivered  It  to  Sheriff  Green.  Green 
moved  the  car  to  Missoula  and  it  was  con- 
tinuously In  his  possession  until  he  searched 
it  on  August  15th.  He  knew  the  car  did  not 
contain  liquor  when  he  made  the  complaint 
and  when  he  "thoroughly  searched"  it  Then 
why  the  complaint,  and  the  warrant,  and  the 
"thorough  search"?  It  must  have  beea  in  an 
attempt  to  acquire  Jurisdiction  over  the  car. 
It  cannot  be  done  in  this  way.  The  purpose 
of  the  law  must  be  to  provide  a  means,  in 
good  faith,  to  search  property  for  liquor 
manufactured,  disposed  of,  or  kept  contrary 
to  law.  Section  7  of  the  Enforcement  Act 
provides: 

"If  upon  the  sworn  complaint  of  any  person, 
it  shall  be  made  to  appear  to  any  judge  of  the 
district  court  that  there  is  probable  caase  to 
believe  that  intoxicating  liquor  is  being  man- 
ufactured, sold,  exchanged,  given  away,  bar- 
tered or  otherwise  disposed  of,  or  Icept  con- 
trary to  law,  such  judge  shall,  with  or  without 
the  approval  of  the  county  attorney,  issue  a 
warrant  directed  to  any  peace  officer  in  the 
county,  commauding  him  to  search  the  premis- 
es designated  and  described  in  such  complaint 
or  warrant,  and  to  seize  all  intoxicating  liquor 
there  found,  together  with  the  vessels  in 
which  it  is  contained,  and  all  implements,  fur- 
niture, fixtures  and  other  articles  used  or  kept 
for  the  illegal  manufacture,  sale,  barter,  ex- 
change, giving  away,  furnishing  or  otherwise 
disposing  of  such  liquor,  and  to  safely  keep  the 
same,  and  to  make  a  return  of  said  warrant 
within  three  days,  showing  all  acts  and  things 
done  thereunder,  with  a  particular  statement 
of  all  liquor,  implements,  furniture,  fixtures 
and  other  articles  seized,  and  the  name  of  the 
person  or  persons  in  whose  possession  the 
same  were  found,  if  any,  and  if  no  person  be 
found  in  the  possession  of  the  same,  the  return 
■hall  so  state." 

Appl.ving  the  language  of  section  7  to  the 
tacts  here,  there  is  nothing  In  the  record  to 
show  any  Jurisdiction  over  the  car.  The  at- 
tempt at  Jurisdiction  rests  in  the  complaint 
for  a  search  warrant,  which  the  facts  dis- 
close was  issued  to  search  unlocked  and  un- 
Inclosed  personal  property,  then  In  the  pos- 
session of  plaintiff  as  sheriff,  which  had  al- 
ready been  searched  by  him,  and  also  by 
another  sheriff,  and  which  he  knew  contained 
nothing  which  could  be  the  subject  of  the 
complaint  or  the  warrant;  such  proceeding, 
even  if  the  complaint  be  sufficient,  does  not 
bear  the  stamp  of  bona  fides  and  good  faith. 
It  Is  contrary  to  section  7,  supra,  and  could 
not  confer  Jurisdiction. 

[4]  Our  attention  is  next  directed  to  the 
sufficiency  of  the  complaint  It  alleges  that 
the  complainant  has  probable  cause  to  be- 
lieve and  does  believe  that  on  the  31st  day 
of  July,  1919,  intoxicating  liquors  were  kept 
and  possessed  by  the  defendants  In  two  cer- 
tain    automobiles,     particularly     describing 


them,  one  of  which  Is  the  subject  of  this  ap- 
peal, and  that  said  liquors  w«8  then  and 
there  intended  by  the  defendants  to  be  sold, 
exchanged,  given  away,  bartered,  or  other- 
wise disposed  of  in  violation  of  law.  Suffice 
to  say,  on  that  subject,  that  this  court  on 
May  6,  1921,  in  an  opinion  by  Chief  Justice 
Brantly,  passed  upon  every  phase  of  a  com- 
plaint like  the  one  in  the  case  at  bar,  and 
held  it  Insufficient  It  would  l)e  a  useless 
waste  of  time  and  words  to  try  to  elaborate 
on  that  opinion.  C!ontent  the  Commission  is 
to  cite  it  State  ex  rel.  SamHn  v.  District 
Court,  59  Mont  600,  198  Pac.  362. 

We  recommend  that  the  Judgment  appeal- 
ed from  be  reversed,  and  that  the  di.«trict 
court  order  the  delivery  of  the  automobile  to 
appellant. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  reversed,  and  the  district  court  is  or- 
dered to  direct  the  delivery  of  the  automo- 
bile to  the  appellant 


JENKINS   V.    KITSEN. 
(Supreme  Court  of  Montana. 


(62  Hont.  516) 
(No.   4631.) 

March  9,  1922.) 


1.  New  trial  ®=>I50(4)— Moving  party  must 
make  affldavit  of  dllloence  as  to  newly  dis- 
oovermt  evidence. 

The  party  mwing  for  new  trial  for  newly 
discovered  evidence  must,  in  view  of  Rev. 
Codes  1921,  i  9397,  by  his  own  affidavit,  show 
that  evidence  relied  on  was  not  known  to  him 
at  time  of  trial,  and  could  not  have  been  discov- 
ered by  exercise  of  reasonable  diUgence. 

2.  New  trial  is=>l04(2)— Not  glvsn  for  cumu- 
lative ovldenca. 

Statement,  which  is  bnt  a  repetition  of  tes- 
timony given  by  another  at  the  trial,  is  cumu- 
lative, and  so  no  basis  for  a  new  trial. 

3.  New  trial  ®=»I03— Not  given  for  newly  dis- 
covered  Irrelevant  and  imoMiterlal  evidence. 

CoDversation  by  affiant  in  reference  to  cat- 
tle belonging  to  plaintiff,  they  not  being  iden- 
tified as  those  involved  in  the  action,  and  the 
record  showing  plaintiff  owned  many  others,  is 
irrelevant  and  immaterial  evidence,  for  which 
new  trial  will  not  l>e  granted. 

4.  New  trial  ®=>I03 — Not  given  for  nonexpert 
opinion  as  to  Identity,  based  solely  on  de- 
scription given  by  another. 

A  nonexpert's  opinion  on  identity  of  a  calf, 
based  solely  on  description  given  by  another, 
not  even  shown  to  be  minute,  would  be  ex- 
cluded as  incompetent,  and  so  is  not  ground 
for  new  trial  on  the  ground  of  newly  discov- 
ered evidence. 

5.  New  trial  «=»I04(2)— Character  of  evidenco, 
and  not  quantity,  or  probable  effect,  deter- 
mines whether  It  Is  cumulative. 

Under  Rev.  Codes  1921,  {  10503,  declaring 
"cunnilative    evidence    is    additional    evidence 
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of  the  Bame  character  to  the  same  point,"  it  is 
not  the  quantity  or  probable  effect  of  the  eri- 
dence,  but  its  character,  which  determines 
whether  it  is  cumulative. 

6.  New  trial  «s»l04(3)— Newly  discovered  evi- 
dence held  oumulative,  because  tending  to 
prove  ownership  by  the  same  character  of 
evidence  given  on  the  trial. 

Newly  discovered  evidence  held  cumulative, 
and  so  not  to  authorize  new  trial,  not  because 
corroborative  of  testimony  given  at  the  trial, 
but  because  tending  to  prove  the  ultimate  fact 
of  plaintiff's  ownership  of  the  cattle  in  ques- 
tion by  the  same  character  of  evidence  as  that 
given  on  the  trial  by  plaintiff  and  her  husband. 

Appeal  from  District  Court,  Meagher  C!oiin- 
ty;  John  A.  Matthews,  Judge. 

Action  by  Maggie  3.  Jenkins  against 
Charles  Kitsen.  BYom  an  order  denying  a 
new  trial,  plaintifr  appeals.    Affirmed. 

Earle  F.  Angell,  of  White  Sulphur  Springs, 
and  K  D.  Phelan,  of  Helena,  for  appelant 

O'Leary  &  Doyle,  of  Great  Falls,  for  re- 
spondent. 

HOLIiOWAY,  J.  This  action  in  daim  and 
delirwy  was  brought  to  recover  the  posses- 
sion of  10  head  of  yearling  calves.  The  de- 
fendant prevailed  In  the  lower  court,  and 
plaintiff  appealed  from  an  order  denying  her 
a  new  trial.  The  application  for  a  new  trial 
was  based  upon  the  ground  of  newly  dis- 
covered evidence,  and  the  new  evidence  is 
set  forth  in  five  affidavits,  made,  respective- 
ly, by  the  affiants  Grant,  Blake,  Michael,  M- 
lis,  and  Blughes. 

[1]  It  Is  elementary  that  the  party  moving 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  must  disclose  due  dilig^ice ; 
that  Is  to  say,  he  must  show  by  his  own 
affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial  and 
could  not  have  been  discovered  by  the  exer- 
cise of  reasonable  diligence.  Section .  9397, 
Kev.  Codes,  1921;  Roberts  v.  Oechsii,  54 
Mont.  6S9,  172  Pac.  1037.  There  was  sub- 
mitted an  affidavit  made  by  the  plaintiff, 
and  evidently  Intended  as  an  affidavit  of  due 
diligence;  but  nowhere  In  it  does  she  refer 
to  the  affiant  Grant,  and,  so  far  as  this  rec- 
ord is  concerned,  plaintiff  may  have  known, 
at  the  time  of  the  trial,  every  fact  disclosed 
by  Grant's  affidavit  In  other  words,  as  to 
that  affiant  there  Is  not  any  showing  of 
diligence  whatever,  and  for  this  reason 
Grant's  affidavit  did  not  furnish  any  ground 
for  a  new  trial.  In  re  Colbert's  Estate,  31 
Mont  477,  78  Pac.  971,  80  Pac.  248,  107  Am. 
St  Bep.  439,  3  Ann.  Cas.  952. 

[2]  The  only  relevant  matter  contained  In 
Blake's  affidavit  cjonsists  of  a  statement 
which  is  a  mere  repetition  of  testimony  giv- 
en by  the  witness  HcConaha  at  the  trial. 
It  is  cumulative  merely,  and  for  this  rea- 


son fiamlshes  no  basis  for  the  motion.  State 
V.  Matkins,  45  Mont  68,  121  Pac.  881. 

[3]  The  affidavit  of  Michael  confines  his 
testimony  to  a  conversation  had  by  him  with 
one  W.  D.  Brodock,  In  which  conversation 
Brodock  made  reference  to  cattle  belonging 
to  plaintiff,  but  the  cattle  which  furnish  the 
subject  of  the  conversation  are  not  identi- 
fied in  any  manner  as  the  cattle  in  dispute, 
while  the  record  discloses  that  plaintiff  bad 
more  than  60  head  of  cattle  other  than  those 
involved  In  this  litigation.  The  evidence  to 
be  produced  by  Michael  is  irrelevant  and 
immaterial,  and  for  this  reason  that  affida- 
vit cannot  be  considered  as  furnishing  any 
basis  for  a  new  trial.  Surman  t.  Cruse,  57 
Mont.  253,  187  Pac.  890. 

[4]  Ellis  in  his  affidavit  states  that  In  the 
fall  of  1915  he  fed  some  cattle  belonging  to 
the  plaintiff;  that  among  the  number  was  a 
yellow  cow  with  a  red  heifer  calf.  He  states, 
further,  that  plaintiff  has  described  to  him 
the  calves  involved  in  this  litigation,  and 
that  he  believes  that  one  of  them  is  the  Iden- 
tical calf  which  he  fed.  A  nonexpert  wit- 
ness may  express  an  opinion  upon  the  qnes- 
tioa  of  identity,  provided  he  possesses  the 
necessary  knowledge  to  enable  him  to  form 
an  intelligent  opinion  (22  O.  J.  597;  Porter 
V.  Hawkins,  27  Mont.  486,  71  Pac.  664),  bat 
the  opinion  must  be  based  upon  personal 
knowledge,  and  must  be  the  result  of  the 
witness'  recollection  of  the  person  or  thin? 
to  be  Identified.  The  opinion  expressed  by 
EUis  in  his  affidavit  is  based  solely  upon  a  de- 
scription of  the  cattle  given  to  him  by  the 
plaintiff,  and  whether  that  description  was 
minute  or  vague  is  not  disclosed.  The  evi- 
dence, If  offered  upon  a  new  trial,  would 
be  excluded  as  incompetent.  Woodward  v. 
State,  4  Baxt  (Tenn.)  322;  People  v.  Gray, 
148  Cal.  507,  83  Pac.  707;  Lawson  on  Ex- 
pert and  Opinion  Evidence  (2d  Ed.)  324.  In 
2  .Tones'  Commentaries  on  Evidence,  |  361, 
the  rule  Is  stated  as  follows: 

"An  opinion  as  to  identity  of  a  person  based 
solely  npon  the  statement  of  another  is  not 
admissible  to  prove  Identity.  The  rule  applies 
as  well  t»  the  identification  of  tilings  as  of 
persons." 

IS,  6]  Upon  the  trial  of  this  case,  plaintiff 
and  her  husband  each  testified  that  the 
calves  in  controversy  belong  to  plaintiff; 
that  plaintiff  owned  the  mother  of  each  of 
the  calves  and  raised  the  calves;  that  each 
of  the  mothers  was  branded  with  plaintiffs 
brand,  "5  T";  that  each  of  the  witnesses 
had  seen  the  calves  with  their  mothers  very 
frequently  from  the  time  the  calves  were 
born  up  to  the  time  they  were  missed  from 
plaintiff's  ranch  in  the  spring  of  1916;  that 
soon  thereafter  each  of  the  witnesses  saw 
the  same  calves  then  branded  with  defend- 
ant's brand  In  the  Oliver  Brodock  field; 
and  that  each  saw  the  same  calves,  or  nine 
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of  them,  when  taken  by  the  sheriff  at  the 
time  this  action  was  commenced. 

The  affiant  Hughes  states  In  his  affidavit 
that  in  the  fall  of  1915  he  was  In  charge  of 
the  Dana  ranch ;  that  one  of  his  duties  was 
to  keep  live  stock  not  belongtng  to  the  Dana 
outfit  off  of  that  ranch;  that  on  several  oc- 
casions he  drove  away  A-om  the  ranch  cattle 
belonging  to  the  plaintiff;  that  his  atten- 
tion was  called  particularly  to  two  cows, 
each  branded  "5  T,"  and  to  their  calves,  one 
a  black  cow  with  a  red  bull  calf,  and  a  red  cow 
with  a  red  bull  calf,  with  white  markings 
between  its  front  legs  and  with  a  white 
spot  In  its  forehead;  that  neither  of  the 
calves  was  then  branded ;  that  In  the  spring 
of  1916  he  saw  the  same  two  calves,  then 
branded  with  defendant's  brand,  in  a  field 
belonging  to  Oliver  Brodock,  defendant's  fa- 
ther-in-law and  partner  in  the  live  stock  busi- 
ness, and  that  one  of  the  calves  taken  by 
the  sheriff  at  the  commencement  of  this  ac- 
tion, was  the  red  calf  referred  to  above 
which  he  had  driven  from  the  Dana  ranch 
the  fSall  before:  ■ 

No  difficulty  is  encountered  In  defining  the 
term  "cumulative  evidence."  Section  10508, 
Revised  Codes  1921,  declares,  "Cumulative 
evidence  is  additional  evidence  of  the  same 
character  to  the  same  point,"  and  this  def- 
inition Is  acc^ted  by  the  authorities  gen- 
erally. 8  Ency.  Evidence,  915,  and  cases 
dted.  It  is  in  the  application  of  the  defini- 
tion to  a  given  state  of  facts,  that  difficul- 
ties are  oioountered.  In  Berry  v.  State,  10 
Ga.  511,  the  general  rules  which  govern  a 
conrt  in  determining  whether  a  sufficient 
showing  has  been  made  to  warrant  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence are  set  forth.  Those  rules  have  been 
adopted  by  this  court  and  reference  is  made 
to  them  in  State  v.  Matkins  kbove ;  in  State 
Tw  fVan  Laningham,  55  Mont  17,  173  Pac. 
795,  and  in  other  cases.  The  fourth  rule 
provides  that  the  court  must  be  satisfied: 

"That  it  [the  new  evidence]  is  not  cnmulative 
merely— that  is,  does  not  speak  as  to  facts  in 
relation  to  which  there  was  evidence  at  the 
trial." 

If  the  explanatory  clause  was  ever  Intend- 
ed as  a  definition  of  cumulative  evidence.  It 
Is  altogether  too  narrow.  It  Is  not  the  quan- 
tity or  probable  effect  of  the  evidence,  but 
Its  character  which  determines  whether  it 
is  cumulative.  Section  10603,  above;  Guyot 
T.  IBntts,  4  Wend.  (N.  Y.)  680;  3  Ency.  of 
Evidence,  916.  In  Waller  v.  Or^ves,  20  Conn. 
305,  the  court  said: 

"There  are  often  various  distinct  and  inde- 
pendent facts  going  to  establish  the  same 
ground,  on  the  same  issue.  Evidence  is  cumu- 
lative which  merely  multiplies  witnesses  to 
any  one  or  more  of  these  facts  before  investi- 
gated, or  only  adds  other  circumstances  of  the 
same    general    character.     But    that   evidence 
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which  brings  to  Ught  some  new  and  Independent 
truth  of  a  different  character,  although  it  tend 
to  prove  the  same  proposition  or  ground  of 
claim  before  insisted  on,  is  not  cumulative  with- 
in the  true  meaning  of  the  rule  on  this  sub- 
ject." 

With  these  observations  in  mind,  the  rules 
above  adverted  to  may  be  accepted  without 
further  qualification.  It  Is  our  conclusion 
that  the  evidence  contained  In  the  affidavit 
of  Hughes  is  cumulative  within  the  meaning 
of  our  statute,  not  because  it  is  corrol>orative 
of  other  evidence  given  at  the  trial  or  be- 
cause it  tends  to  establish  plaintiff's  own- 
ership to  the  cattle  In  question,  but  because 
It  tends  to  prove  that  ultimate  fact  by  the 
same  character  of  evidence  as  that  given 
upon  the  trial  by  plaintiff  and  her  husband. 

We  have  analyzed  the  affidavits  for  the 
purpose  of  determining  whether  there  is 
any  substantial  ground  for  the  motion,  and 
conclude  that  the  trial  court  did  not  abuse 
Its  discretion.  In  passing,  we  may  say 
that  plaintiff's  affidavit  of  diligence  falls 
far  short  of  meeting  the  requirements  of  the 
rule  announced  in  Colbert's  EJstate,  above, 
(opinion  on  rehearing). 

The  order  is  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  COOPER  and  GALr 

BN,  .TJ.,  concur. 

RBYNOIiDS,  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


(82  Mont.  417) 
KANE  V.  OEHLER  at  al.    (No.  4643.) 

(Supreme  (3onrf  of  Montana.    Feb.  27,  1922.) 

1.  Trover  and  conversion  €=»66— Eviitonce  held 
to  carry  question  of  mallco  to  Jury. 

Testimony  of  the  acts  and  threats  of  de- 
fendant, at  the  time  of  and  after  the  removal 
by  them  of  a  partition  fence  alleged  to  be  on 
plaintiff's  land,  held  sufficient  to  carry -to  the 
jury  the  question  of  malice  warranting  the 
award  of  exemplary  damages  for  conversion  of 
the  fence. 

2.  Trover  and  conversion  «=»39— Evidence  of 
aots  and  threats  admissible  on  Issue  of  ex- 
emplary damages. 

Testimony  of  the  acts  and  threats  of  de- 
fendants after  the  removal  by  them  of  a  parti- 
tion fence,  alleged  to  be  on  plaintiffs  land, 
held  properly  admitted,  in  an  action  for  con- 
version  of  the  fence,  as  tending  to  support  a 
claim  for  exemplary  damages. 

3.  Appeal  and  error  ^=:»l  151  (2)— Clerical  er- 
ror in  finding  of  Jury  In  excess  of  amount 
fixed  by  court  held  not  reversible  error. 

Under  Rev.  Codes  1907,  §  6598,  providing 
that  no  judgment  shall  be  reversed  by  reason 
of  any  error  in  the  proceedings  which  does  <iot 
affect   the   substantial    rights   of  the   parties. 
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clerical  error  of  the  jury  in  fixing  the  amount 
of  recovery  in  excess  of  that  warranted  by 
the  instructions  held  not  grounds  for  reversal, 
where  evidence  clearly  established  plaintiff's 
right  of  recovery,  but  the  judgment  will  be 
modified. 

Commissioners'  Opinion. 
Appeal   from   District   Court,  Yellowstone 
County;    Charles  A.  Taylor,  Judge. 

Action  by  Margaret  Kane  against  Carl 
Oehler  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Modified  and 
affirmed. 

Collins  &  McKinney,  of  Billings,  for  ap- 
pellants. 
Uuy  C.  l>erry,  of  Billings,  for  respondent. 

UORSKY,  0.  This  action  was  brought  to 
recover  of  the  defendants,  Carl  Oehler  and 
Marie  Oehler,  damages  for  the  conversion 
of  a  certain  fence  in  which  the  plaintiff, 
Margaret  Kane,  claimed  a  one-balf  interest 

The  plaintiff  and  the  defendant  Marie 
Oehler  owned  adjoining  tracts  of  land  in 
Yellowstone  county,  Mont  The  fence  in 
question,  one-half  mile  in  length,  marked 
what  was  thought  to  be  the  boundary  line 
dividing  a  part  of  these  two  tracts  of  land. 
Marie  Oehler 'a  predecessor  in  interest  one 
Jotin  Ingus,  built  the  fence,  and  according  to 
the  testimony  of  the  plaintiff,  the  posts  used 
in  its  construction  were  furnished  by  Fred 
Dart  predecessor  in  interest  of  the  plaintiff. 
Mr.  Dart  testified  that  he  and  Mr.  Ingus 
understood  the  fence  In  question  to  be  a 
partnership  fence  and  that  he  (Dart)  sup- 
posed that  it  had  been  erected  on  the  line 
between  the  two  places. 

After  plaintiff  had  acquired  the  tract  of 
land  formerly  owned  by  Mr.  Dart  she  caused 
it  to  t>e  surveyed,  and  found  that  the  fence 
was  over  on  her  land  a  distance  of  about 
100  feet  Through  her  brother,  Walter  Kane, 
she  caused  this  information  to  be  communi- 
cated to  the  defendants.  Mr.  Kane  said  he 
Informed  defendants  that  the  fence  was  off 
the  line  and  on  his  sister's  ground,  and 
gave  them  five  days  in  which  to  verify  the 
survey,  by  having  the  land  resurveyed  them- 
selves, and,  if  they  found  plaintiff's  survey 
correct,  he  would  himself  move  the  fence  over 
on  the  line.  This  is  disputed  by  defendants, 
who  claim  that  Mr.  Kane  notified  them  to 
move  the  fence  in  five  days  or  he  would 
claim  it  and  that  after  being  so  notified  they 
consulted  the  county  attorney  of  Yellowstone 
county,  who  advised  them  to  move  it,  which 
they   did    on  or   about   Novemoer  27,   1918. 

Plaintiff  then  brought  this  action  for  the 
conversion  of  the  fence,  which  she  valued  at 
$66,  and  in  which  ^he  claimed  a  one-half 
interest,  and  for  damages  sustained  by  her 
because  of  the  removal  of  the  fence  by  the 
defendants,  and  also  for  $125  as  exemplary 
damages.    Defendants,  in  their  answer,  deny 


ail  the  allegations  of  plaintiff's  complaint, 
and  by  way  of  counterclaim  allege  that  tbey 
have  been  damaged  in  the  sum  of  $40  occa- 
sioned by  stock  belonging  to  plaintiff  tres- 
passing upon  their  lands,  and  for  a  further 
defense  aver  that  tbey  removed  the  fence  in 
question  at  the  request  of  the  plaintiff. 

Plaintiff  by  her  reply  put  in  issue  all  of 
the  new  matter  set  up  In  the  answer.  A 
trial  was  had,  resulting  in  a  verdict  and 
judgment  against  tlie  defendants  for  the  sum 
of  $258.  Defendants  appeal  from  the  judg- 
ment and  order  denying  their  motion  for  a 
new  trial. 

[11  It  is  first  cont^ided  that  there  is  no 
evidence  to  sustain  the  allegations  of  the 
complaint,  wherein  it  is  alleged  that  tlie 
conversion  of  the  fence  on  the  part  of  the 
defendants  was  done  in  a  spirit  of  malice 
towards  the  plaintiff. 

With  this  we  uo  not  agree.  There  was 
evidence  introduced  on  tiie  part  of  the  plain- 
tiff showing  that  the  defendants,  in  effecting 
a  removal  of  the  fence,  deliberately  chopped 
down  the  posts,  and  that  in  some  instances 
posts  were  left  stickUig  up  from  the  ground 
in  sharp  silvers,  and  others  were  splintered. 
The  evidence  further  showed  that  the  defend- 
ants moved  this  fence  to  their  home;  tliat 
the  fence  was  removed  on  or  about  the  27th 
day  of  November;  and  that  plaintiff,  at  the 
time,  had  within  her  inclosure  stock  of  her 
own,  as  well  as  several  head  of  stock  that  she 
was  pasturing  for  a  neighbor ;  and  that,  after 
the  fence  was  removed,  the  defendants  dog- 
ged plaintiff's  stock  off  her  place. 

As  to  one  such  Incident  plaintiff  testified 
as  follows: 

"As  she  dogged  them  past  (referring  to 
horses  alleged  to  have  been  driven  off  the  place 
of  plaintiff  by  the  defendant  Marie  Oehler),  I 
ran  down  to  open  the  gate,  and  she  picked  op 
Bome  rocks  and  threatened  me.  She  said  she 
would  dog  everything  off  my  place,  that  she 
wouldn't  allow  me  to  have  one  thing  on  my 
place,  and  she  kept  her  word.  They  dogged 
the  stock  clear  off  my  place  three  different 
times,  and  the  last  time  was  a  'cold  day  last 
winter,  and  the  cows  went  off,  and  one  of  the 
cows  lost  her  calf;  was  frozen  to  death  when 
we  found  them." 

Further  from  her  testimony: 

"Miss  Oehler  said  that  she  would  dog  this 
stock  80  insistently  that  I  wouldn't  be  able 
to  keep  one  thing  on  the  place,  and  she  kept  her 
word." 

As  to  the  conduct  of  one  of  the  defendants, 
on  another  occasion,  she  testified: 

"One  morning  I  saw  Mr.  Oehler  walking  up 
and  down  my  fence  right  by  the  gate;  rather, 
right  before  my  kitchen  door.  He  was  walking 
up  and  down  by  the  gate  with  his  sleeves  rolled 
up,  a  big  club  in  his  hand,  and  he  was  looking 
very  threatening.  He  walked  up  and  down 
there  for  three  hours.  There  was  no  one 
home  but  myself.  There  was  nothing  around 
there.    There  was  seemingly  no  occasion  wbat- 
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ever  for  Mr.  OeUer's  presence  there, 
was  nothing  at  all  in  sight." 


There 


The  above  testimony  was  sufficient  to 
carry  to  the  jury  the  question  as  to  whether 
or  not  the  conversion  of  this  fence  on  the 
part  of  the  defendants  was  done  In  a  spirit 
of  malice  towards  the  plaintiff. 

[2]  But  defendants  complain  that  the 
court  erred  In  admitting  testimony  of  this 
character  as  to  the  conduct  of  these  defend- 
ants toward  plaintiff  subsequent  to  the  re- 
moval of  the  fence.  The  court  very  properly 
admitted  this  evidence. 

"lividence  of  other  acts  of  defendant  than 
those  alleged  and  for  which  damages  are  sought, 
both  preceding  as  well  as  following  the  particu- 
lar acta,  is  admlBsible  if  so  connected  with  the 
particular  acts  as  tending  to  show  defendant's 
disposition,  intention,  or  motive  in  the  com- 
mission of  the  particular  acts  for  which  dam- 
ages are  claimed."    17  C.  J.  ICVll,  1042. 

The  rule  is  thus  stated  in  8  R.  C.  L.  651: 

"Where  exemplary  damages  are  claimed,  evi- 
dence of  any  fact  which  legitimately  tends  to 
show  the  motive  and  intent  of  the  defendant  in 
doing  the  act  complained  of  is  admissible,  aa. 
for  example,  the  existence  or  absence  of  mal- 
ice, or  other  aggravations  essential  to  the  al- 
lowance of  such  damages.  Hostility  at  a  time 
subsequent  to  the  injury  may  be  shown  as  hav- 
ing a  tendency  to  prove  that  it  existed  when 
the  injury  was  inflicted."  1  Wig.  on  Evid.  i 
390. 

The  above  also  disposes  of  the  conten- 
tion made  that  the  court  erred  in  giving  an 
instruction  on  exemplary  damages. 

[3]  It  is  next  contended  that  the  verdict 
is  against  the  law.  In  that  the  verdict  of  the 
jury  discloses  that  they  did  not  follow  the 
instructions  given  by  the  court. 

The  court  Instructed  the  jury  both  on  the 
question  of  compensatory  and  exemplary 
damages,  and  under  the  Instructions  as  given 
the  limit  of  recovery  was  fixed  at  the  sum  of 
$158;  just  $100  less  than  the  amount  fixed 
by  the  jury  in  their  verdict.  It  Is  evident 
that  the  jury  made  an  error  In  computation 
or  inadvertently  inserted  the  figure  "2"  In- 
stead of  the  figure  "1"  in  their  verdict  But 
for  this  clerical  error  the  verdict  would 
have  been  in  accord  with  the  instructions. 
It  is  further  apparent  that  the  jury  intended 
to  fix  the  damages  at  the  limit  fixed  by  the 
court  in  its  charge  to  the  jury. 

Bearing  In  mind  the  observation  of  this 
court  in  Consolidated,  etc.  Mln.  Co.  v.  Struth- 
ers,  41  Mont.  565,  111  Pac.  152,  that  "a  ver- 
dict is  not  to  be  technically  construed,  but  is 
to  be  given  such  a  reasonable  construction 
as  will  carry  out  the  obvious  intention  of  the 
jury,"  which  intention  may  be  arrived  at  by 
a  reference  to  the  issues  as  made  by  the 
pleadings,  the  instructions  submitted  by  the 
court,   and  the   evidence  introduced   at  the 


trial,  and  giving  heed  to  the  command  of 
section  6593  of  the  Bevised  Codes  (1907), 
wliich  provides  that  no  judgment  shall  be 
reversed  by  reason  of  any  error  In  the  pro- 
ceedings which  does  not  affect  the  substan- 
tial rights  of  the  parties,  which  statute  was 
designed  to  prevent  reversal  of  cases  where- 
in, as  in  the  case  at  bar,  substantial  justice 
has  already  been  done,  we  are  unwilling  In 
a  case  such  as  this  one,  when  the  intention 
of  the  jury  Is  apparent  from  the  record  and 
where  the  evidence  so  clearly  and  unmis- 
tal^bly  shows  that  plaintiff  is  entitled  to 
recover,  to  reverse  the  case  by  reason  of  a 
perfectly  apparent  clerical  misprision  on  the 
part  of  the  jury. 

We  have  examined  the  other  alleged  errors 
assigned  by  appellants  and  find  them  without 
merit. 

We  recommend  that  the  canse  be  remanded 
to  the  district  court,  with  instructions  to 
modify  the  judgment  made  and  entered  in 
this  cause  to  read  that  the  plaintiff  is  enti- 
tled to  recover  of  and  from  the  defendants,  in 
addition  to  her  costs  and  disbursements  in 
this  action,  the  sum  of  $158,  instead  of  the 
sum  of  $258,  as  said  judgment  now  reads, 
and  that,  when  so  modified,  the  judgment 
and  order  appealed  from  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  that  the 
cause  be  remanded  to  the  district  court,  with 
directions  to  modify  the  Judgment  by  re- 
ducing the  amount  thereof  $100  as  of  the 
date  of  the  original  judgment,  and,  as  thus 
modified,  it  will  stand  affirmed.  Bach  party 
will  pay  his  own  costs  in  this  court 


(62  Uont  381) 
BUTLER  V.  PETERS.     (No.  4659.) 

(Supreme  Court  of  Montana.    Feb.  27,  1922.) 

1.  Attachment  ^=3227— Improperly  Issued  at- 
tachment should  be  discharged. 

Under  Rev.  Codes  1921,  §  9284,  an  improp- 
erly issued  attachment  should  be  discharged. 

2.  Attachment  «=322S— Unauthorlzeil  attach- 
ment should  be  discharged. 

Under  Rev.  Codes  1921,  Si  9256,  9257,  pro- 
viding tliat  an  attachment  may  issue  only  in 
an  action  upon  a  contract  express  or  implied 
for  the  direct  payment  of  money,  an  attach- 
ment issued  in  an  action  not  included  in  such 
class  of  actions  should  be  discharged  as  im- 
properly issued  under  section  0284. 

3.  Corporations  «=3338(l)— Rule  a*  to  con- 
struction of  statute  making  directors  liable 
for  corporate  debt  on  failure  to  file  report 
stated. 

Rev.  Codes  1921,  §  6003,  malcing  directors 
with  specified  exceptions  liable  for  corporate 
debts  on  failure  to  malie  and  file  annual  finan- 
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dal  reports  should  be  construed  strictly  for 
the  purpose  of  determiniug  whether  in  any 
given  case  the  director  is  subject  to  the  pen- 
alty; but,  whenever  the  facts  disclose  the  lia- 
bility' clearly,  it  should  be  construed  liberally 
in  favor  of  creditor  who  brings  himself  within 
its  terms. 

4.  Contracts  ®=34— Implied  contract  has  foa»- 
datlon  In  doctrine  of  unjust  enrichmsnt. 

Generally  an  implied  contract  has  its  foun- 
dation in  the  doctrine  of  unjust  enrichment. 

5.  Corporations  (&=>338( I )— Director  liable  for 
failure  to  (lis  report,  though  corporation  sol- 
vsnt  aad  creditor  not  misled  or  Injured. 

Director's  liability  to  corporation's  creditor 
on  failure  to  file  annual  finandal  statement 
under  Rev.  Codes  1921,  g  6003,  is  absolute  and 
not  dependent  on  the  corporation's  insolvency 
or  upon  the  fact  that  creditor  was  misled,  im- 
posed upon,  or  injured  by  the  director's  default 

6.  Attachmwit  «=»4 — Corporation's  creditor's 
action  against  director  to  enforce  personal 
liability  for  failure  to  file  report  not  an  "ao- 
tlon  upon  a  contract  express  or  Implied," 
within  statute  authorizing  attachment. 

Action  by  corporation's  creditor  against  di- 
rector under  Rev.  Codes  1921,  {  6008,  making 
director  liable  for  corporation's  debts  on  fail- 
ure to  make  and  file  annual  financial  report, 
held  not  an  "action  upon  a  contract  express  or 
implied,"  within  Rev.  Codes  1921,  §§  9256, 
9257,  authorizing  issuance  of  an  attachment  in 
such  an  action,  in  view  of  sections  7468,  9032, 
9033;  the  action  being  one  to  recover  a  stat- 
utory penalty. 

Appeal  from  District  Court,  Meagher  Coun- 
ty;  B.  H.  Goodman,  Judge. 

Action  by  Walter  Butler  againat  A.  O. 
Peters,  in  which  a  writ  of  attachment  was 
Issued.  From  an  order  refusing  to  discharge 
the  attachment,  the  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

C.  A.  Linn,  of  White  Sulphur  Springs,  for 
appellant. 

Charles  L.  Tyman,  of  White  Sulphur 
Springs,  for  respondent. 

HOLIiOWAT,  J.  This  action  was  brought 
to  recover  the  amount  of  an  Indebtedness  due 
to  the  plaintiff  from  the  White  Sulphur 
Springs  Mineral  Water  Company,  a  corpira- 
tion,  and  liability  Is  sought  to  be  fastened 
upon  the  defendant  because  he  was  a  direc- 
tor of  the  corporation  at  the  time  the  in- 
debtedness was  incurred  and  because  the  an- 
nual r^ort  required  by  law  had  not  been 
filed.  A  writ  of  attachment  was  issued  and 
defendant's  property  seized.  This  appeal  is 
prosecuted  from  an  order  of  the  district  court 
refusing  to  discharge  the  attachment. 

[1,21  If  the  attachment  was  improperly 
Issued,  it  should  have  been  discharged  (sec- 
tion 9284,  Rev.  Codes  1921),  and  it  was  Is- 
sued improperly  If  this  action  does  not  be- 
long to  the  class  of  actions  in  which  an  at- 


tachment Is  authorized.  State  ex  rel.  Malin- 
Yates  Co.  ▼.  Justice'  of  the  Peace,  51  Mont 
133,  149  Pac.  709. 

Under  our  statutes  an  attachment  may  Is- 
sue only  in  an  action  upon  a  contract,  ex- 
press or  Implied,  for  the  direct  payment  of 
money.  Sections  9256,  9257,  Rev.  Codes  1921. 
At  the  time  this  cause  of  action  arose,  sec- 
tion 3850,  Revised  Codes  1907,  as  amended 
by  section  1  of  chapter  140,  Laws  Of  1909,  was 
in  force.  It  provided  that  every  corporation 
having  a  capital  stock,  except  banks,  trust 
companies,  and  building  and  loan  associa- 
tions, should  annually,  within  20  days  after 
December  31st,  file  with  the  county  clerk  of 
the  county  in  which  the  corporation's  prin- 
cipal place  of  business  was  situated,  a  re- 
port exhibiting  the  financial  condition  of  the 
corporation,  eta  The  statute  provided  fur- 
ther: 

"If  any  such  corporation  shall  fail  to  file  such 
report,  directors  of  the  corporation  shall  be, 
jointly  and  severally,  liable  for  all  debts  or 
judgments  of  the  corporation  then  existing,  or 
which  may  thereafter  be  in  any  wise  incurred 
until  such  report  shall  be  made  and  filed." 

The  proviso  to  the  section  is  not  material 
here. 

This  appeal  presents  the  single  question: 
Does  the  liability  of  a  director  under  the 
statute  above  arise  out  of  a  contract,  ex- 
press or  Implied?  It  is  self-evident  that  an 
express  contract  is  not  involved,  and  coimsel 
for  plaintiff  concedes  that  the  attachment 
can  I>e  sustained.  If  at  all,  only  upon  the 
theory  that  by  accepting  the  office  of  direc- 
tor the  defendant  impliedly  agreed  to  pay 
the  corporation's  debts  if  the  annual  report 
should  not  be  filed  as  required  by  law. 

[S]  The  statute  above  was  enacted  first 
in  1867  (Laws  1867,  p.  26)  and,  with  amend- 
ments made  from  time  to  time,  has  been  con- 
tinued in  force  to  the  present  day  and  is 
now  found  In  section  6003,  Revised  Codes 
1921.  In  Gans  v.  Swltzer,  9  Mont.  408,  24 
Pac.  IS,  it  was  beld  that  the  statute  is  penal 
In  character  and  must  be  construed  strictly; 
that  it  establishes  a  new  rule  of  private  right 
unknown  to  the  common  law;  and  that  the 
liability  Imposed  "is  neither  created  by  con- 
tract, nor  given  as  compensation  for  a  direct 
and  immediate  wrong  done  by  the  directors 
to  the  creditors."  The  doctrine  of  that  case 
has  never  been  repudiated ;  on  the  contrary, 
it  has  been  approved  in  every  Instance,  where 
the  same  question  has  reappeared.  Elkhom 
Trading  Co.  v.  Tacoma  Mining  Co.,  16  Mont. 
322,  40  Pac.  606;  Wethey  v.  Kemper,  17 
Mont.  491,  43  Pac.  716;  State  Savings  Bank 
V.  Johnson,  18  Mont.  440,  45  Pac.  662.  33  L. 
R.  A.  552,  56  Am.  St.  Rep.  691 ;  Glddings  v. 
Holter,  19  Mont  2&3,  48  Pac.  8;  Manhattan 
Trust  Co.  v.  Davi-s,  23  Mont.  273,  58  Pac.  718; 
DaUy  v.  Marshall,  47  Mont  377,  133  Pac. 
681.  Accepting  those  decisions  as  determina- 
tive of  the  character  of  our  statute,  the  Su- 
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preme  Court  of  Pennsylvania  refnsed  to  en- 
force the  liability,  under  the  maxim  of  In- 
ternational law  which  prevails  among  the 
states:  "The  courts  of"  no  country  execute 
"the  penal  laws  of  another."  Bank  v.  Kirk, 
222  Pa.  567,  71  Atl.  1085,  128  Am.  St  Kep. 
823.  However,  we  think  the  Pennsylvania 
court  carried  the  doctrine  beyond  the  limit 
set  by  this  court.  The  statute  is  not  penal 
In  the  sense  that  the  liability  is  imposed  as 
punishment  for  an  offense  committed  against 
the  public;  but,  since  a  new  and  onerous  bur- 
den is  Imposed  by  reason  of  the  failure  to 
file  the  report,  the  statute  is  penal  in  the 
sense  that  it  is  to  be  construed  strictly  for 
the  purpose  of  determining  whether  in  any 
given  case  the  director  is  subject  to  the  pen- 
alty. Dally  V.  Marshall,  above;  Huntington 
V.  AttrUl,  146  TJ.  S.  657,  13  Sup.  Ot  224,  36 
li.  Ed.  1123.  But  whenever  the  facts  dis- 
close the  liability  clearly,  the  statute  should 
be  construed  liberally  in  favor  of  the  credi- 
tor who  brings  himself  within  its  terms. 
Credit  Men's  Adjustment  Co.  v.  Vickery,  62 
Colo.  214,  161  Pac.  297. 

It  has  been  necessary,  in  many  cases  aris- 
ing under  statutes  in  principle  the  same  as 
our  own,  for  the  courts  to  determine  the  na- 
ture of  the  directors'  liability  in  order  to 
make  proper  application  of  the  statute  of 
limitations,  and,  so  far  as  we  are  advised,  no 
court  has  held  that  the  statute  which  limits 
the  time  within  which  an  action  upon  a  con- 
tract must  be  commenced  is  applicable  to 
an  action  of  this  character ;  on  the  contrary. 
It  has  been  held  generally  that  the  creditor's 
action  is  one  upon  a  statute  for  a  penalty  or 
forfeiture,  when  the  action  is  given  to  an 
Individual  or  to  an  individual  and  the  state 
(section  9032,  Sev.  Codes  1021)  as  distin- 
guished from  an  action  upon  a  liability  cre- 
ated by  statute  other  than  a  penalty  or  for- 
feiture (section  9033,  Rev.  Codes  1921 ;  State 
Savings  Bank  v.  Johnson,  above;  Merchants* 
Bank  v.  Bliss,  35  N.  Y.  412;  Brown  v.  Clow, 
1S8  Ind.  40S,  62  N.  B.  1006).  In  Arkansas  it 
is  held  that  the  liability  is  contractual  in 
Its  nature  (Hughes,  v.  Kelley,  96  Ark.  327,  129 
S.  W.  784),  but  the  decided  weight  of  author- 
ity and  the  better  reasoned  cases,  we  think, 
hold  that  the  liability  is  not  created  by  con- 
tract 

[4->]  Speaking  generally,  an  implied  con- 
tract has  its  foundation  in  the  doctrine  of 
imjust  enrichment ;  but  there  is  not  present 
any  element  of  that  doctrine  in  the  liability 
Imposed  by  our  statute.  The  director  gains 
nothing  by  failing  to  file  the  report ;  on  the 
contrary,  the  effect  of  his  default  is  the  im- 
Itosltion  upon  him  of  the  burden  of  the  cor- 
poration's debts.  He  is  required  to  respond, 
not  because  he  agreed  to  do  so,  but  solely  be- 
cause the  statute  imposes  upon  him  the  duty 


to  pay,  and  when  the  law  Imposes  such  a 
duty  it  is  idle  to  say  that  a  contract  to  pay 
is  implied.  Bigby  v.  United  States  (C.  C.)  103 
Fed.  597.  Our  statute  will  not  admit  of  a 
construction  which  leads  to  the  conclusion 
that  the  directors'  liability  partakes  of  the 
nature  of  compensation  to  the  creditor  for 
any  direct  or  Immediate  wrong  done  to  him 
by  the  director.  The  creditor  need  not  al- 
lege or  prove  that  he  was  misled.  Imposed 
upon,  or  injured  by  the  director's  default, 
and  his  right  to  recover  is  not  dependrnt  up- 
on the  corporation's  insolvency.  First  Nat 
Bank  v.  Cottonwood  Land  Co.,  51  Mont  544, 
164  Pac.  582.  Indeed,  the  corporation  may 
be  a  prosperous,  going  concern  with  abundant 
resources  from  which  to  meet  all  of  its  obli- 
gations, and  still  the  derelict  director  is  per- 
sonally liable  for  its  debts  solely  because  the 
required  statement  was  not  filed.  Aside  from 
capable  parties  and  a  lawful  object  every 
essential  element  of  a  contract  is  wanting — 
consent  of  the  parties,  mutuality,  and  a  suffi- 
cient consideration.  Section  7468,  Rev.  Codes 
1921 ;  McCoun  v.  Railroad  Co.,  50  N.  Y,  176; 
Morley  v.  Railway  Co.,  146  U.  S.  Iffi,  13  Sup. 
Ct.  54,  86  L.  Ed.  925.  In  1  Page  on  Contracts, 
J  12,  it  is  said: 

"A  liability  imposed  by  statate  and  not  as- 
sumed by  the  voluntary  agreement  of  tbe  par- 
ties is  not  a  contract  even  if  it  is  a  liability  on 
which  the  action  of  debt  could  have  been  main- 
tained at  common  law." 

Our  conclnslon  is  that  tbe  directors'  lia- 
bility is  purely  statutory  and  is  in  the  nature 
of  a  penalty  imposed  for  failure  to  obey  the 
mandate  of  the  law.  The  subject  is  dis- 
cussed at  great  length,  and  the  numerous  de- 
cided cases  supporting  our  views  are  dted, 
in  4  Fletcher's  Cyd.  Corporations,  c.  46. 
.  It  is  the  general  rule  that  whenever  de- 
fendant's liability  to  plaintiff  arises  purely 
from  statute,  it  is  not  regarded  as  a  demand 
on  which  an  attachment  will  issue  under 
statutes  such  as  our  sections  9256,  9267, 
above  (6  G.  J.  88). 

Since  tbe  complaint  herein  does  not  state 
a  cause  of  action  upon  a  contract  express 
or  Implied,  for  the  direct  payment  of  money, 
the  attachment  was  improperly  Issued.  Kyle 
T.  Chester,  42  Mont  622,  118  Pac.  749,  37  L. 
B.  A.  (N.  S.)  230. 

The  order  is  reversed,  and  the  cause  is  re- 
manded to  the  district  court  with  directions 
to  discharge  the  attachment 

Reversed. 


BRANTLT,  0.  J.,  and  COOPER  and  GA- 
LEN, J  J.,  concur. 

BSiYNOLDS,  J.,  being  absent  takes  no  part 
in  the  foregoing  decision. 


Digitized  by 


Google 


250 


205  PaCIFIO  EEP0RTE3E 


(Mont. 


(62  Hont.  3S5) 

PUCKETT  V.  SHERMAN  &  REED. 
(No.  4680.) 

(Saprein«  Court  of  Montana.    Feb.  27,  1922.) 

1.  Appeal  anil  error  (S=>IOOI(I)— Verdlet  sup- 
ported by  some  substantial  evidence  conda- 
sive. 

Verdict  supported  by  some  substantial  evi- 
dence is  conclusive  on  appeal. 

2.  Municipal  corporations  <3=>705 (4)— Violation 
of  speed  ordinance  constitutes  negligence. 

A  violation  of  a  speed  ordinance  constitutes 
negligence. 

3.  Negligence  <S=9 1 19(6)— Contributory  negli' 
gence  available  without  pleading  whore  in- 
ferable from  plaintiff's  case. 

Contributory  negligence  is  not  available 
to  defendant  unless  pleaded  except  where  con- 
tributory negligence  is  fairly  inferable  from 
plaintiff's  own  evidence. 

4.  Municipal  corporations  «=>706(7)— Whether 
motorcycle  driver  was  contrlbutorlly  negll- 
gont  in  violating  speed  ordinance  at  street 
interseotlon  held  for  Jury. 

In  action  by  motorcyde  driver  for  injuries 
sustained  in  collision  with  automobile,  in  which 
it  was  claimed  that  automobile  driver  was 
negligent  in  violating  4  speed  ordinance,  plain- 
tiff's own  evidence,  from  which  it  could  be  in- 
ferred that  be  himself  violated  the  speed  ordi- 
nance, held  to  make  the  question  of  contribu- 
tory negligence  one  for  the  iuiy,  in  view  of 
Bev.  Codes  1921,  {  8753. 

5.  Trial  <8=>I40(I)— it  is  for  Jury,  and  not  for 
court,  to  resolve  conflicts  In  testimony. 

.  It  is  for  the  jury,  and  not  the  court,  to 
resolve  conflicts  in  the  testimony  of  a  witness. 

Appeal  from  District  Court,  Silver  Bow 
Connty;   Edwin  M.  Lamb,  Judge. 

Action  by  C.  T.  Puckett  against  Sherman 
&  Reed,  a  corporation.  From  judgment  for 
plaintiff,  and  from  order  denying  a  new  trial, 
tbe  defendant  appeals.  Reversed  and  re- 
manded. 

J.  A.  Poore,  of  Bntte,  for  appellant 
Wheeler    ft    Baldwin,    at   Butte,    for    re- 
spondent 

HOLLOWAT,  J.  This  action  was  institut- 
ed to  recover  damages  for  personal  injuries 
and  the  destruction  of  property  occasioned 
by  a  collision  between  plaintilTs  motorcycle 
and  defendant's  automobile.  Plaintiff  pre- 
vailed in  the  lower  court,  and  defendant  ap- 
pealed from  the  judgment,  and  from  an  order 
denying  a  new  trlaL 

[1]  Main  street,  running  north  and  south 
In  tbe  city  of  Butte,  crosses  Granite  street  at 
right  angles  in  the  business  district  of  the 
dty.  Plaintiff  was  riding  upon  bis  motor- 
cyde going  north  on  the  east  side  of  Main 
street,  and  crossing  Granite  street,  when  Ar- 
thur Leiand,  driving  one  of  defendant's  taxi- 


cabs  south  on  the  west  side  of  Main  street, 
turned  east  onto  Granite  street,  where  the 
two  vehicles  collided,  causing  the  damage  of 
whidi  complaint  is  made.  At  the  time  there 
was  In  force  an  ordinance  regulating  vehicle 
traffic  on  the  streets,  and  plaintiff  charge.-; 
that  Leland  violated  the  ordinance  (1)  in  ex- 
ceeding the  speed  limit,  (2)  in  falling  to  keep 
to  the  right  when  be  turned  from  Main  street 
onto  Granite  street  and  (3)  in  falling  to 
have  the  taxicab  under  control  while  on  the 
intersection  of  the  two  streets.  There  Is  suIh 
stantial  evidence  tending  to  support  each  of 
these  charges,  and,  in  the  light  of  tbe  jury's 
verdict,  it  must  be  accepted  as  established 
for  ftll  purposes  of  these  appeals  that  defend- 
,ant's  agent  was  guilty  of  negligence. 

[2]  The  ordinance  fixed  eight  miles  per 
hour  as  the  maximum  speed  at  which  cither 
plaintiff  or  Leland  was  permitted  to  travel 
upon  tbe  intersection  of  the  streets,  arid  a 
violation  of  the  ordinance  constituted  I^al 
negligence.  Neary  v.  Northern  Pac.  Ry.  Co.. 
41  Mont.  480, 110  Pac.  226. 

Plaintiff  testified  that  he  was  upon  the  in- 
tersection of  the  two  streets  when  he  first 
saw  tbe  taxicab,  and,  concerning  the  rate  at 
which  he  himself  was  traveling  at  the  time, 
said: 

"I  was  going  north;  I  bad  just  entered  into 
Granite  street  probably  15  feet.  I  was  with- 
in 6  feet  of  tbe  east  side  of  Main  street  My 
intended  destination  was  Mathews,  in  Walker- 
ville.  I  was  going  up  Main  street  at  my  usual 
rate  of  speed  at  that  time,  as  far  as  tbe  city 
was  concerned.  My  usual  rate  of  speed  travel- 
ing up  Main  street  at  that  time  was  anywhere 
between  10  and  12  miles  an  hour;  maybe  was 
going  10  miles.  ♦  •  •  I  will  say  I  was  going 
about  8  or  9  miles,  not  more  than  that.  I  wiU 
say  I  was  going  8  miles  an  hour.  I  couldn't 
say  exactly  what  I  was  going,  but  no  faster 
than  9  if  I  was  going  9.  but  I  will  say  I  was 
traveling  at  no  more  than  8.  •  •  •  I  was 
not  exceeding  9  miles  an  hour." 

He  testified  further  that  he  was  about  89 
feet  from  the  taxicab  when  he  first  realized 
that  he  was  in  a  position  of  danger,  and  that 
he  did  not  do  anything  except  to  continue  at 
the  same  speed  at  which  he  was  traveling, 
though  he  tried  to  increase  his  speed,  but  was 
unable  to  do  so. 

In  each  of  several  instructions  the  court 
submitted  a  particular  provision  of  the  ordi- 
nance— tbe  provision  limiting  the  speed  at 
street  Intersections  by  instruction  4 — and-  in 
each  instance  directed  a  verdict  for  plalntltf 
if  the  jury  found  that  Leland  had  violated 
the  particular  provision,  and  as  a  proximate 
result  plaintiff  was  injured.  Objection  was 
made  that  eadi  of  these  instructions  Ignored 
tbe  question  of  plaintiff's  contributory  negli- 
gence, but  the  objection  was  overruled,  and 
the&e  rulings  furnish  the  basis  for  tbe  con- 
tention that  the  cause  was  submitted  to  the 
jury  upon  an  erroneous  theory. 
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[3]  The  efCect  of  the  raling  was  a  refusal 
to  Bubmlt  the  question  of  contributory  negli- 
gence. Apparently  the  court  proceeded  upon 
the  theory  that,  since  contributory  negligence 
was  not  pleaded  as  a  defense,  it  could  not  ba 
made  available  to  the  defendant,  and  that  is 
the  general  rule  ip  this  Jurisdiction;  but  a 
corollary  to  the  rule,  rather  than  an  excep- 
tion to  it,  is  equally  well  established,  viz.: 

"WbeneTcr  the  plaintitrs  own  case  presents 
evidence  which,  if  unexplained,  would  make  out 
prima  facie  contributory  negligence  on  his  part, 
there  must  be  further  evidence  exculpating  bim, 
or  he  cannot  recover."  Harrington  v.  Butte, 
A.  &  Pac.  Ry.  Co.,  37  Mont  169,  95  Pac.  8, 
16  L.  R.  A.  (N.  S.)  895. 

In  other  words,  whenever  from  pbiintilTs 
own  case  contributory  negligence  is  fairly  in- 
ferable, defendant  may  avail  bImseU  of  the 
defense  even  though  it  is  not  pleaded. 

The  violation  of  the  speed  ordinance  by 
Leland  constituted  negligence  for  which  the 
defendant,  his  employer,  might  be  charged, 
but  equally  so  the  violation  of  the  same  ordi- 
nance by  plaintiff  constituted  negligence,  and, 
tf  It  may  be  said  that  Leland's  violation  was 
a. proximate  cause  of  the  collision,  so  lilte- 
wlse  might  It  be  said  that  plaintiff's  violation 
was  a  contributing  proximate  cause.  Mel- 
ville v.  Butte-Balaklava  Copper  Co.,  47  Mont 
1,  130  Pac.  441. 

Negligence  cases  *in  which  liability  may 
be  determined  as  a  matter  of  law  are  excep- 
tional. As  a  general  rule  the  issue  of  negli- 
gence or  contributory  negligence  must  be  de- 
cided hy  the  Jury  under  appropriate  instruc- 
tions. 

[4]  By  applying  these  rules  to  the  facts 
narrated.  It  becomes  apparent  at  once  that 
the  trial  court  erred  in  adopting  the  theory 
upon  which  the  cause  was  submitted.  If  the 
Jury  might  have  concluded  from  the  testi- 
mony of  the  plaintiff  that  be  was  exceeding 
the  speed  limit,  they  would  have  been  au- 
thorized to  deny  him  any  relief,  for  our  stat- 
ute declares: 

"Between  those  who  are  •  •  •  equally 
in  the  wrong,  the  law  does  not  interpose." 
Section  8753,  Rev.  Codes  1921. 

[(]  PlalntifTB  testimony  quoted  above  is 
equivocal  in  the  extreme,  but  the  Jury  were 
not  required  to  adopt  the  interpretation 
which  would  absolve  him  from  the  imputa- 
tion of  negligence.  They  might  have  accept- 
ed as  true  his  statement  that  he  was  going 
anywhere  between  10  and  12  miles  an  hour. 
The  least  that  can  be  said  upon  the  subject 
is,  it  was  not  the  province  of  the  court  to 
decide  which  of  the  conflicting  statements  is 
true. 

It  is  beside  the  question  that  an  appropri- 
ate instruction  on  contributory  negligence 
was  not  tendered.  If  such  an  instruction 
had  been  requested  and  given,  it  would  have 
been  in  direct  conflict  with  each  of  the  in- 


structions referred  to  above.  Those  instruc- 
tions are  not  merely  incomplete.  Each  of 
them  is  essentially  erroneous  in  view  of  the 
plaintiff's  own  testimony.  The  issue  of  con- 
tributory negligence  should  have  been  sub- 
mitted to  the  Jury. 

We  deem  it  unnecessary  to  consider  the 
other  assignments. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  0.  J.,  and  COOPER  and  GA- 
LEN, JJ.,  concur. 

REYNOLDS,  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


WEATHERMAN  V.  REID. 


(62  Mont  522) 
(No.  4676.) 


(Supreme  Court  of  Montana.   March  9,  1922.) 

1.  Pleading  «=>36(2)— Plaintiff  held  estopped 
to  deny  allegations  of  bis  pleadings  in  his 
testimony. 

In  an  action  for  money  paid  on  a  contract 
to  purchase  horses,  where  plaintiff  alleged  that 
the  horses  were  to  be  delivered  at  defendant's 
ranch  in  R.  county,  which  wag  admitted  by  the 
answer,  testimony  of  plaintiff  that  defendant 
agreed  to  deliver  them  at  plaintiff's  ranch  in  R. 
county  was  to  declare  bis  own  complaint  false, 
which  he  is  estopped  to  do. 

2.  Sales  «=>392— Whers  delivery  and  payment 
for  horses  were  to  be  concurrent,  failure  to 
show  offer  and  ability  to  pay  held  to  prevent 
recovery  of  money  paid  on  contract 

Under  Rev.  Codes  1921,  gS  7403,  7405,  as 
to  conditions  concurrent,  in  an  action  to  re- 
cover money  paid  on  a  contract  to  deliver  hors- 
es at  defendant's  ranch,  before  plaintiff  could 
put  defendant  in  default  he  was  required  to 
show  an  offer  and  ability  to  receive  the  horses 
and  to  pay  for  them. 

3.  Appeal  and  error  «=>■  176(6)— Judgment  re> 
versed  with  directions  to  dismiss,  whore  evi- 
dence dearly  shows  plaintiff  not  entitled  to 
recover. 

Where  the  evidence  dearly  shows  that 
plaintiff  is  not  entitled  to  recover,  a  judgment 
for  plaintiff  will  be  reversed  and  the  cause 
remanded,  with  directions  to  dismiss. 

Commissioners'  Opinion. 
Appeal    from    District     Court,    Richland 
County;    0.  O.  Hurley,  Judge. 

Action  by  W.  H.  Weatherman  against 
Robert  Reld.  From  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Brattln  &  Ketter,  of  Sidney,  and  Briclc 
Mourn,  of  Pedlar,  for  appellant 
R.  O.  Lunke,  of  Sidney,  for  respondent 
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HORSKT,  O.  On  August  17,  1916,  plaintiff 
and  defendant  entered  into  a  contract  In 
writing,  which,  omitting  the  formal  parts, 
reads  as  follows: 

"Wltnesseth,  that  the  party  of  the  first  part 
agrees  to  deliver  to  the  party  of  the  second 
part  on  or  about  May  10,  1917,  thirty  head  of 
mares  and  ten  colts,  yearlings,  upon  the  pay- 
ment by  the  party  of  the  second  part  to  the 
party  of  the  first  part,  the  sum  of  fifteen  hun- 
dred doUars    ($1,600.00).'' 

At  the  time  of  the  execution  of  this  con- 
tract, plaintiff  paid  to  the  defendant  the  sum 
of  $450  to  apply  on  the  purchase  price  of  the 
animals  mentioned  therein. 

On  January  25,  1919,  plaintiff  instituted 
the  present  action  to  recover  from  the  de- 
fendant the  sum  of  $450  paid  on  the  pur- 
chase price  of  said  horses,  and  for  the  sum 
of  $750  damages  claimed  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the 
nondelivery  of  said  animals.  He  alleged  In 
his  complaint  the  making  and  execution  of 
the  contract  referred  to  above ;  that  delivery 
of  the  horses  was  to  be  made  at  defendant's 
ranch  In  Richland  county,  Mont;  and  that 
defendant  failed  and  still  refuses  to  deliver 
said  horses  to  the  plaintiff,  as  he  bad  agreed 
to  do.  Defendant  interposed  a  general  de- 
murrer to  the  complaint,  which  was  by  the 
court  overruled.  Defendant  in  his  answer 
admitted  the  making  and  execution  of  the 
contract  quoted  above,  the  payment  of  the 
$450  on  the  purchase  price,  and  that  delivery 
of  the  horses  was  to  be  made  at  his  ranch  in 
Richland  county,  and  then  denied  generally 
each  and  every  other  allegation  in  plaintiff's 
c(»nplaint  The  plaintiff  tiad  verdict  and 
Judgment  Defendant  appeals  from  the  Judg- 
ment entered  against  him  and  from  an  order 
overruling  Us  motion  for  a  new  trial. 

There  are  several  speclflcations  of  error; 
but  in  view  of  the  conclusions .  we  tiave 
reached,  we  need  only  consider  one  question, 
namely,  did  the  plaintiff,  under  the  facts  dis- 
closed In  this  case,  show  that  he  was  able 
and  offered  to  perform  all  conditions  con- 
current imposed  upon  him  by  the  contract? 

[1]  Plnlntifl  alleged  in  his  complaint  that 
the  horses  were  to  be  delivered  to  him  by 
the  defendant  at  the  latter's  ranch  in  Rich- 
land county,  Mont.  This  allegation  was  ad- 
mitted by  ttie  answer  of  the  defendant  so 
tliat  the  place  of  delivery  was  no  longer  a 
controverted  question  in  the  case.  True, 
plaintiff  testified  on  cross-examination  that 
defendant  agreed  to  deliver  the  horses  at 
the  former's  ranch  on  what  Is  known  as  the 
East  Redwater  in  Richland  county,  but  the 
effect  of  this  was  to  declare  the  falsity  of 
bis  own  complaint,  which  he  cannot  be  per- 
mitted to  do. 

"The  general  rule  it  that  parties  are  bound 
by,  and  estopped  to  controvert  allegations  or 
admissions  in  their  own  pleadings."    31  Oyc.  87. 


In  the  case  ot  Wertz  v.  I^amh,  43  Mont. 
477,  117  Pac.  89,  it  was  contended  that  tliere 
was  a  fatal  variance  between  the  allegations 
of  the  .complaint  and  the  proof,  in  that  the 
plaintiff  in  that  case  "alleged  a  contract 
with  W.  W.  lAmb  and  Roama  M.  Iiamb,  and 
submitted  his  proof  showing  only  an  agree- 
ment with  W.    W.  Lamb."    This  court  said: 

"In  their  counterclaim  the  defendants  Vf.  W. 
Lamb  and  Roama  M.  Lamb  allege  affirmatively 
that  they  employed  plaintiff  to  do  the  work  de- 
scribed in  the  complaint  and,  having  thus  ad- 
mitted that  the  contract  was  made  by  both,  they 
cannot  now  be  heard  to  say  that  it  was  not,  or 
that  there  is  a  material  variance  between  the 
plaintiff's  pleading  and  the  proof  in  this  re- 
spect The  defendants  W.  W.  Lamb  and  Roa- 
ma M.  Lamb  are  bound  by  the  position  whidi 
they  assumed  in  their  pleading." 

On  another  occasion,  this  court  voiced  its 
dlsawjroval  of  and  concerning  a  practice 
that  would  permit  one  to  controvert  the  al- 
legations and  admissions  of  his  own  plead- 
ings under  circumstances  such  as  disclosed  In 
the  Instant  case,  in  the  following  language: 

"The  party  making  the  motion,  the  defendant 
has  stated  in  his  verified  answer  that  said  Fred 
Manuel  was  a  citizen  of  the  United  States 
ever  since  March  15,  1S86.  This  was  admitted 
by  the  replication.  Defendant  could  not  after- 
wards be  heard  to  deny  and  stultify  his  plead- 
ing by  moving  for  a  non-'suit,  by  which  motion 
he  was  obliged  to  declare  the  falsity  of  his  own 
answer.  He  was  bound  by  the  allegations  of 
his  answer,  especially  when  the  opposite  party 
bad  accepted  the  truth  thereof.  The  court  as 
well  had  the  right  to  accept  such  truth."  Wulf 
V.  Manuel,  9  Mont  279,  23  Fac.  723. 

No  effort  was  made  by  the  plaintiff  to 
amend  his  complaint  either  before  or  after 
be  had  thns  testified  on  croes-examinatian. 
Neither  did  he  attempt  to  show  that  the  al- 
legation in  the  complaint  was  made  incon- 
siderately by  mistake  or  inadvertence.  In 
fact  on  page  2  of  his  brief  be  states  that  the 
question  of  the  place  of  delivery  of  these 
horses  is  foreclosed  by  the  pleadings  in  the 
case. 

12]  That  delivery  and  payment  were  to  be 
concurrent  at  defendant's  ranch  in  Richland 
county  is  amply  supported  by  the  evidence 
and  admission  made  in  the  pleadings  in  this 
case.  Section  7403,  R.  C.  M.  1921.  This  be- 
ing so,  plaintiff  was  required  to  show,  before 
he  could  put  the  defendant  in  default,  an  of- 
fer and  ability  to  receive  the  horses  and  pay 
for  them  at  defendant's  ranch  In  Richland 
county.  Section  7405,  R.  C.  M.  1921 ;  Porter 
V.  Plymouth  Gold  Min.  Co.,  29  Mont  847,  74 
Pac.  938,  101  Am.  St  Rep.  509 ;  Jender8<Hi  v. 
Hansen,  60  Mont  218,  140  Pac  473.  That 
he  did  not  do  so  is  clear  from  his  own  testi- 
mony. No  useful  purpose  would  l>e  sub- 
served in  reviewing  all  the  testimony  in  the 
record;  sufllce  it  to  say  that  plaintiff's  own 
testimony  reveals  a  studied  effort  on  his  part 
to  place  himwelf  in  as  favorable  a  position  as 
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possible,  wltbont  actaaUy  offering  to  per- 
form hla  i>art  of  the  contract,  In  order  that 
he  might  induce  defendant  to  return  htm  the 
amount  paid  on  the  purchase  price  of  these 
horses.  Kot  only  does  his  testimony  show 
that  he  did  not  appear  at  defendant's  ranch 
to  receive  the  horses  and  pay  for  them,  but 
actually  discloses  a  refusal  on  his  part  to 
go  there  for  that  purpose.  Plaintiff  did  tes- 
tify that  be  was  ready,  able,  and  wlUing  to 
pay  defendant  if  he  dellrered  the  horses; 
but  as  said  by  this  court  In  Porter  t.  Plym- 
outh G<dd  Min.  Co.,  supra: 

"Being  ready  and  willing  to  perform  an  act 
cannot  be  tortured  by  construction  into  an  al- 
legation of  an  offer  to  perform  such  act.  One 
might  be  ready  and  willing  to  do  an  act  without 
knowledge  thereof  on  the  part  of  the  other 
party." 

In  none  of  the  conversations  detailed  by 
plaintiff  as  having  taken  place  between  him- 
self and  defendant,  subsequent  to  the  execu- 
tion of  the  contract,  is  there  disclosed  a  re- 
fusal on  the  part  of  the  defendant  to  deliver 
the  hmrses  at  his  ranch  in  Richland  county. 

[S]  Where  the  evidence  so  clearly  shows, 
as  it  does  in  this  case,  that  plaintiff  is  not 
entitled  to  recover,  we  feel  constrained  to 
recommend  that  the  Judgment  and  order  ap- 
pealed from  be  reversed,  and  the  cause  re- 
manded to  the  lower  court,  with  directions 
to  dismiss  the  complaint. 

PER  CURIAM.  Tor  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with 
directions  to  dlBmlss  the  complaint. 


(62  Koat.  422) 

STOUDT  V.  HANSON.    (No.  4666.) 

(Supreme  Court  of  Montana.    Feb.  27,  1022.) 

1.  Lifflftatlon  of  actions  <s=985(2)— Right  of  ac- 
tion on  Dote  held  not  barred. 

Under  Rev.  Codes  1921,  f  0029,  requiring 
suit  to  be  brought  on  a  note  within  eight  years, 
and  section  9<M8,  providing  that,  if  a  person, 
after  accrual  of  the  cause  of  action,  departs 
from  the  state,  the  time  of  his  absence  is  not 
a  part  of  the  time  limited  for  commencing  the 
action,  where  the  cause  of  action  accrued  on  a 
note  July  10,  1908,  and  defendant,  who  was 
absent  from  the  state,  returned  in  September, 
1908,  and  from  then  until  August  31,  1919,  the 
date  of  filing  salt,  defendant  was  absent  at 
various  times  for  an  aggregate  of  more  than 
four  and  one-half  years,  the  right  of  action 
en  the  note  was  not  barred. 

2.  Pleading  9=>  1 26— Denial  that  specifled  inm 
claimed  was  a  reasonable  attorney's  fee  held 
a  negative  pregnant. 

In  an  action  on  a  note  contracting  for  rea- 
sonable attorney's  fees,  where  plaintiff  alleged 
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$100  was  a  reasonable  fee,  defendant's  denial 

that  $100  was  a  reasonable  fee  raised  no  issue 

as  to  a  smaller  sum. 

3.  Trial  «=9l4l— Or  undisputed  facts  direction 
of  verdict  for  plaintiff  held  not  error. 
In  a  salt  on  a  note  in  wliich  the  undisputed 
facts  showed  that  plaintiff's  right  of  action  was 
not  barred  by  the  statute  of  limitations,  and 
there  was  no  issue  on  the  question  as  to  a  rea- 
sonable attorney's  fee  provided  for  in  the  note, 
a  directed  verdict  in  favor  of  plaintiff  was  not 
error. 

Commissioners'  Opinion. 
Appeal  from  District  Court,  Silver  Bow 
County;  Joseph  R.  Jackson,  Judge. 

Action  by  Edward  E.  Stoudt  against  J.  P. 
Hanson.  From  Judgment  for  plaintiff,  and 
an  order  denying  defendant's  motion  for  a 
new  trial,  defendant  appeals.  Judgment  and 
order  affirmed. 

Joseph  J.  McCaffery,  of  Butte,  for  appel- 
lant 
N.  A.  Roterlng,  of  Butte,  for  respondent 

STARE,  O.  O.  This  is  an  action  on  a  prom- 
issory note.  The  complaint  which  was  Hied 
August  3,  1919,  is  in  the  usual  form,  and  al- 
leges that  on  April  10,  1908,  at  Butte,  Mont, 
the  defendant  made,  executed,  and  delivered 
to  the  plaintiff  his  promissory  note  for  the 
sum  of  $130,  payable  90  days  after  date, 
bearing  interest  at  the  rate  of  1  per  cent 
per  month  fromi  date  until  paid,  and  provid- 
ing for  reasonable  attorney's  fees  in  case  of 
suit  thereon;  that  demand  had  been  made 
upon  the  defendant  for  payment  but  that  no 
part  of  the  same  has  been  paid.  Paragraph 
3  alleges  that  $100  is  a  reasonable  attorney's 
fee  for  the  institution  of  this  action."  The 
prayer  is  for  the  amount  of  the  note  and 
interest  and  $100  attorney's  fee. 

The  answer  admite  the  execution  and  de- 
livery of  the  note,  that  the  same  has  not 
been  paid,  and  in  paragraph  3  "denies  eacb 
and  every  allegation  contained  in  paragraph 
3  of  said  complaint"  As  a  separate  defense 
the  answer  avers  that  plaintiff's  right  of 
action  on  the  note  is  barred  by  the  provisions 
of  section  6445  (section  9029,  Bcv.  Codes  1021) 
of  the  Revised  Codes  of  Montana.  To  this 
answer  the  plaintiff  filed  a  reply  denying 
that  the  action  was  barred  under  the  stat- 
ute, for  the  reason  that  between  the  10th 
day  of  April,  1908,  and  the  3d  day  of  August 
1019,  the  defendant  departed  from  the  state 
of  Montana  and  was  absent  therefrom  on 
various  occasions  aggregating  more  than  five 
and  one-half  years,  and  that  the  time  of 
said  absences  is  no  part  of  the  time  Umited 
for  the  commencement  of  an  action  on  said 
note. 

The  case  was  tried  before  a  Jury.  A  com- 
petent witness  testified  that  $75  was  a  rea- 
sonable attorney's  fee  for  the  institution  and 
prosecution  of  the  action. 
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[1]  The  d^endant  himself,  called  as  a 
witnees  on  behalf  of  the  plaintiff,  testlfled 
that  he  left  Butte  in  April,  1908,  and  was 
gone  until  September  of  that  year,  wb^i  he 
returned  and  remained  until  April,  1909; 
that  between  April  10,  1908,  and  August  3, 
1919,  he  was  absent  from  Montana  on  many 
occasions  and  for  periods  of  time  aggregating 
more  than  four  and  one-half  years. 

The  plaintiff  testlUed  that  he  had  made 
frequent  demands  upon  defendant  for  pay- 
ment of  the  amount  of  the  note,  but  that  the 
same  had  not  been  paid.  Thereupon  the 
plaintiff  offered  the  note  sued  upon  In  evi- 
dence and  rested  his  case. 

The  defendant  in  his  behalf  then  showed 
that  the  complaint  in  the  action  was  hied 
with  the  derk  of  the  court  on  August  3, 
1919,  and  rested.  Whereupon  counsel  for 
plaintiff  moved  the  court  to  direct  the  Jury 
to  return  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  with  the 
sum  of  $75  attorney's  fees,  for  the  reason 
that  it  was  admitted  by  the  pleadings  that 
the  defendant  made,  executed,  and  delivered 
the  note  to  the  plaintiff,  that  the  same  had 
not  been  paid,  although  demand  bad  been 
made  therefor,  that  the  uncontradicted  evi- 
dence showed  that  $75  was  a  reasonable  at- 
torney's fee  for  the  commencement  and  prose- 
cution of  the  case,  and  that  there  was  nd  evi- 
dence In  the  case  proving  or  tending  to  prove 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations.  This  motion  was  sus- 
tained, and  the  jury,  having  been  instructed 
in  accordance  therewith,  returned  a  verdict 
upon  which  Judgment  was  entered  in  favor 
of  plaihtiff  and  against  defendant  for  the 
sum  of  $130,  with  Interest  at  1  per  cent  per 
month  from  April  10,  1908,  and  the  further 
sum  of  $75  attorney's  fees,  with  costs  of 
suit  Motion  for  new  trial  was  duly  made, 
and,  having  been  overruled,  the  defendant 
has  brought  the  case  to  this  court  on  appeal 
from  the  judgment  and  the  order  denying- 
his  motion  for  a  new  trial. 

The  only  question  for  our  consideration 
is:  Did  the  court  err  in  sustaining  plaintiff's 
motion  for  a  directed  verdict?  Defendant 
contends  that,  since  he  was  out  of  the  state 
of  Montana  on  July  10,  1908,  when  the  cause 
of  action  accrued  on  the  note,  and  returned 
to  Montana  in  September,  1908,  the  statute 
of  limitations  began  to  run  on  the  last-men- 
tioned date,  and  that  his  subsequent  absences 
from  the  state  did  not  toll  the  statute.  If 
this  is  true,  then  the  right  of  action  would 
have  been  barred  in  September,  1916 — eight 
years  after  his  first  return.  Section  9029, 
Rev.  Codes  1921.  To  support  his  contention 
defendant  relies  upon  section  6458,  Rev. 
Codes  1907  (section  9048,  Rev.  Codes  1021), 
which  reads  as  follows: 

"If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  ont  of  the  state,  the  action  may 
be  commenced  within  the  term  herein  limited, 
after  his  return  t«  the  state,  and  if,  after  the 


cause  of  action  aocraes,  he  departs  from  the 
state,  the  time  of  his  absence  is  not  part  of  the 
time  limited  for  the  commencement  of  the  ac- 
tion." 

There  are  a  few  early  cases  which  sustain 
the  defendant's  contention  that  the  second 
clause  of  the  section  has  no  application  to  a 
person  who  is  absent  from  the  state  when 
the  cause  of  action  accrues,  but  the  better 
reasoning,  as  well  as  the  great  weight  of 
authority,  is  to  the  contrary. 

The  first  clause  of  this  section  originated 
in  an  old  English  statute  (4  Ann.  c.  XVI,  % 
XIX),  and  was  adopted  in  Massachusetts  as 
early  as  1786,  and  in  New  York  in  1788.  The 
second  clause  was  added  to  the  New  York 
statute  at  a  later  date,  and  was  subsequently 
adopted  in  Massachusetts.  In  the  case  of 
Milton  V.  Babson,  6  Allen  (Mass.)  322,  the 
reason  for,  as  well  as  the  occasion  of,  adopt- 
ing the  second  clause  in  Massachusetts  is 
fully  set  forth: 

"As  the  law  stood  prior  to  the  enactment  of 
the  Revised  Statutes  (St.  1786,  c.  52,  S  4)  the 
statute  of  limitations  did  not  begin  to  run  in 
favor  of  a  person,  who  at  the  time  the  canse 
of  action  accraed  against  him  was  without  the 
limits  of  the  commonwealth,   until  his   return 
within  the  state.    *    *     •    Doubts  and  difficul- 
ties had  arisen  under  the  old  statute  in  ascer- 
taining what  should  be  deemed  a  return  or  com- 
ing within  the  state,  in  the  sense  of  the  stat- 
ute, sufficient  to  cause  the  period  of  time  nec- 
essary to  bar  an  action  to  begin  to  run.    To  do 
away  with  the  embarrassment  which  bad  thus 
arisen  in  interpreting  the  old  statute,  the  sec- 
ond   clause    •    •    *    was   inserted.    'That   this 
was  the  object  of  the   alteration  is  apparent 
from  the  report  of  the  commissioners  on  the 
Revised  Statutes,  who  recommended  the  amend- 
ment in  the  precise  form  in  which  it  was  adopt- 
ed.   *    •    •    They  say,  "The  latter  part  of  this 
section  is  taken  from  the  New  York  Code.    The 
courts  have  felt  bound  to  allow  some  latitude 
of  construction  as  to  what  shall  be  considered 
a  return  into  the  commonwealth,  within  the  in- 
tent of  St  1786,  c.  52;    3  Mass.    271;   1  Pick. 
263;   and  the  precise  limits  of  the  rule  in  that 
respect  ere  left  undefined  and   uncertain.    By 
the  proposed  alteration  all  doubt  on  the  point 
will   be  removed,   as  the  debtor  must  remain 
within  the  state  during  the  whole  period  pre- 
scribed for  the  limitation,  in  order  to  avail  him- 
self of  its  provisions.'    This  serves  to  make 
the  intent  of  the  Legislature    »    •    •    perfect- 
ly clear.    A  return  into  the  commonwealth  was 
no  longer  to  be  sufficient  of  itself  to  cause  the 
period   of  limitation  to  commence  and  to  con- 
tinue to  run  till  the  bar  should  become  com- 
plete, but    •    •    *    Buch  return  was  to  be  fol- 
lowed by  six  years'  residence  in  the  state   in 
order  to  bar  an  action.    »    •    » •» 

Summing  up  the  entire  case,  the  court 
says: 

"By  the  first  clause,  the  period  of  limitation 
doe's  not  begin  to  run  till  the  debtor,  whether 
foreigner  or  resident,  if  out  of  the  state  when 
the  cause  of  action  accrues,  comes  within  the 
state;  by  the  second  clause,  if  after  he  cooie« 
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into  th«  state,  bo  that  the  t!m«  of  the  statute 
bar  begins  to  run,  be  is  absent,  the  time  of  his 
absence  is  to  be  deducted,  in  order  to  ascer- 
tain whether  the  fall  time  limited  has  expired."] 

The  construction  of  this  statute  thus  an- 
nounced has  been  followed  and  adopted  in  a 
great  number  of  cases,  among  which  we  cite: 
Whitcomb  t.  Keator,  59  Wis.  609,  18  N.  W. 
469;  Stanley  v.  Stanley,  47  Ohio  St  225,  24 
N.  E.  493,  8  L.  R.  A.  33S,  21  Am.  St  B^.  806; 
Todman  v.  Purdy,  5  Nev.  238;  Davis  ▼. 
Marshall,  37  Vt  69;  Conlon  t.  Lanphear,  37 
Kan.  431,  15  Pac.  60O;  Gibson  v.  Simmons, 
77  Kan.  461,  94  Pac.  1013;  McKee  v.  Dodd, 
152  Cal.  637,  93  Pac.  854,  14  L.  E.  A.  (N.  S.) 
780,  125  Am.  St  Rep.  82. 

Any  other  rule  would  not  be  supported  by 
reason.  If  the  construction  contended  for 
by  appellant  were  adopted,  a  person  absent 
from  the  state  when  the  cause  of  action  ac- 
crued by  coming  into  the  state  and  remain- 
ing for  a  brief  period  could  start  the  stat- 
ute running  against  him,  which  in  the  stat- 
utory period  would  become  a  complete  bar, 
although  he  might  in  fact  be  out  of  the  state 
during  nearly  the  whole  period, '  while  one 
present  in  the  state  when  the  cause  accrued, 
would  be  obliged  to  remain  In  the  state  dur- 
ing the  full  term  prescribed  in  order  to  avail 
himself  of  the  bar  of  the  statute. 

"A  construction  involving  a  conclnsion  so  un- 
reasonable, and  leading  to  a  result  which  makes 
the  practical  operation  of  the  statute  so  mani- 
festly unequal  and  unjust,  cannot  be  supported 
unless  required  by  language  too  clear  to  admit 
of  any  other  interpretation."  Whitcomb  v. 
Keator,  supra. 

In  17  Ruling  Case  Law,  p.  844,  |  205,  re- 
ferring to  the  provisions  of  statutes  like  the 
one  under  consideration,  the  writer  uses  this 
language: 

"It  is  generally  held  that  the  time  of  the 
debtor's  temporary  presence  in  the  state  must 
aggregate  the  statutory  period  to  constitute  a 
bar,  since  the  running  of  the  statute  ceases  as 
soon  as  the  defendant  departs  from  the  state." 

And  in  Knox  v.  Gerbauser,  3  Mont  267, 
which  case  involved  a  construction  of  the 
second  clause  of  the  section  in  question,  it 
was  decided: 

"That  the  successive  absences  of  a  person 
from  the  state  must  be  aggregated  together  and 
deducted  from  the  whole  time  which  has  elaps- 
ed since  the  cause  of  action  accrued,  and  the 
remainder  is  the  time  the  statute  of  limitations 
has  run." 

Under  the  above  authorities  we  bold  that 
tlie  plaintUTs  right  of  action  on  the  note  in 
suit  was  not  barred  by  the  statute,  because 
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the  defendant  had  not  been  in  the  state  of 
Montana  for  periods  of  time  aggregating 
eight  years  after  the  right  of  action  accrued 
and  before  the  commencement  of  the  suit. 

[2]  It  Is  next  urged  that  the  court  erred 
in  not  submitting  to  the  Jury  the  determina- 
tion of  the  amount  of  attorney's  fees  which 
plaintiff  was  entitled  to  recover  for  bringing 
suit  on  the  note.  There  is  no  merit  in  this 
contention,  for  the  reason  that  the  answer 
did  not  raise  an  issue  as  to  whether  or  not 
$75  was  a  reasonable  fee,  the  only  denial 
therein  being  that  $100  Is  a  reasonable  fee 
for  the  institution  of  this  action.  In  the 
case  of  James  v.  McPhee,  9  Colo.  486,  13 
Pac.  535,  referring  to  a  denial  similar  in 
effect  to  this  one,  the  court  said : 

"It  is  pregnant  with  the  substantial  admission 
of  the  allegation,  the  letter  of  which  it  alone 
denies." 

In  Marsters  v.  Lash,  61  Cal.  622,  it  is  held: 

"Such  denials  are  evasive  and  in  fact  no 
denials  at  all." 

tn  Lynd  v.  Picket  et  al.,  7  Minn.  184  (Gil. 
128),  82  Am.  Dec.  79,  the  court  in  passing 
upon  the  sufficiency  of  a  denial  like  the  one 
under  consideration,  said: 

"Where  a  party  would  controvert  an  allega- 
tion of  value,  he  must  allege  that  the  article  is 
of  no  value,  or  of  the  value  as  he  claims  it  to 
be.  Under  such  an  allegation  as  this,  the  value 
might  be  one  cent  less  than  alleged  in  the  com- 
plaint and  yet  the  answer  would  be  literally 
true." 

The  same  rule  as  to  such  denials  is  laid 
down  by  the  following  authorities:  Power 
V.  Gum,  6  Mont  5,  9  Pac.  675;  Scovlll  v. 
Barney,  4  Or.  289;  Welch  v.  Bigger,  24  Idaho, 
169,  133  Pac.  381 ;  Ronning  v.  Way,  18  Cal. 
App.  527,  123  Pac.  615;  Conway  v,  Clinton, 
1  Utah,  215;  Dillon  v.  Spokane  County,  3 
Wash.  T.  498,  17  Pac.  889;  Bliss  on  Code 
Pleading,  g  332 ;  Pomeroy's  Code  Remedies, 
i  509;    Sutherland,  Code  Pleading,  g  417. 

[3]  The  undisputed  facts  in  the  case  dis- 
closed that  plaintiff's  right  of  action  on  the 
note  in  suit  was  not  barred  by  the  statute, 
and,  there  was  no  issue  on  the  question 
whether  $75  was  a  reasonable  attorney's  fee. 
Therefore  there  was  nothing  in  the  case  to 
submit  to  the  Jury,  and  the  court  did  not  err 
in  directing  a  verdict  in  favor  of  the  plain- 
tiff. 

We  recommend  that  the  Judgment  and  or- 
der be  affirmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 
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NOE  V.  CAMERON.     (No.  4678.) 

(Supreme  Court  of  Montana.    March  IS,  1922.) 

1.  LandlonI  and  tenant  «s>l66(3)— Lessee  may 
deduct  expense  of  repairs  from  rent  or  'va- 
cate premises,  but  cannot  recover  damages 
for  landlord's  failure  to  repair. 

Under  ReT.  Codes  1921,  gS  7741,  7742,  re- 
quiring that  lessor  repair  dilapidations  not 
caused  by  the  tenant's  ordinary  negligence  as 
mentk>ned  in  section  7734,  but  authorizing  les- 
see to  make  repairs,  if  lessor  fails  to  do  so 
within  a  reasonable  time  after  notice,  and  de- 
duct the  expense  from  the  rent  or  vacate  the 
premises  without  further  liability  for  rent,  the 
tenant  has  no  redress  in  damages  for  injuries 
due  to  the  landlord's  failure  to  repair. 

2.  Landlord  and  tenant  «=>I09(8)— Lessee  aft- 
or  surrender  cannot  sue  for  breaches  of 
covenant  In  lease. 

A  lessee,  after  surrendering  the  premises 
to  his  lessor,  who  accepts  and  occupies  them, 
cannot  sue  for  damages  for  breaches  of  cove- 
nants in  the  lease. 

Appeal  from  District  Court,  Yellowstone 
C!onnty ;  Charles  A.  Taylor,  Jndge. 

Action  by  A.  I*  Noe  against  M.  A.  Cam- 
eron. Judgment  for  defendant,  and  plaln- 
tur  appeals.    Affirmed. 

B.  E.  E>iterllne,  of  Denver,  C!olo.,  and  J. 
W.  Sneilbacber,  of  Billings,  for  appellant 

Shea  &  Wiggenhom,  of  Billings,  for  re- 
spondent 

BRANTLT,  0.  J.  In  this  action  defend- 
ant prevailed  In  the  district  court  The 
plaintur  has  appealed  from  the  Judgment 
and  an  order  denying  his  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  as  the  lessee  of  the  defendant  of 
a  building  situated  In  the  town  of  Broad- 
view, In  Yellowstone  county,  known  as  the 
Golden  West  Hotel.  The  term  of  the  lease 
was  to  begin  on  January  1,  1917,  and  to 
continue  to  January  1,  1922.  The  plaintiff 
obligated  blmseU  therein  to  pay  rent  at 
the  rate  of  $200  per  month  on  the  1st  day 
of  each  month,  and  to  discharge  from  time 
to  time  water  rents  that  would  be  assessed 
upon  the  premises  during  the  term  of  the 
lease;  to  make  all  temporary  repairs  at  his 
own  expense;  to  keep  the  premises  In  a 
clean  and  healthy  condition;  not  to  sublet 
them  or  assign  the  lease  except  by  the  con- 
sent of  the  defendant ;  and  to  keep  the  prem- 
ises free  from  lewdness,  gambling,  tippling, 
etc.  Upon  the  breach  of  any  of  the  condi- 
tions, the  lessor  was  entitled  to  forfeit  the 
lease  and  reassume  possession.  On  his  part, 
the  lessor  did  not  assume  any  obligation 
other  than  those  Imposed  upon  him  by  law, 
except  that  he  agreed  to  install  a  heating 


system  snfficlent  to  warm  the  building,  with- 
in 12  months  after  the  date  upon  which  the 
term  commenced. 

It  is  alleged,  in  substance,  that  the  plain- 
tiff entered  into  the  possession  of  the  prem- 
ises, and  kept  and  performed  all  the  con- 
ditions of  the  lease  to  be  kept  and  perform- 
ed on  bis  part,  until  January  1,  1918,  wtaoi 
he  quit  the  premises  and  delivered  tbem 
to  the  defendant,  who  is  now  in  possession 
of  them;  that  he  abandoned  the  lease  be- 
cause the  defendant  failed  to  perform  his 
obligations  thereunder  in  these  particulars: 
That  the  defendant  failed  to  install  the 
heating  system;  that  the  water  pipes  lead- 
ing Into  the  building  from  the  town  mains 
frequently  froze  and  burst  during  cold 
weather,  so  that  the  supply  of  water  was 
cut  off  and  the  plaintiff  was  compelled  to 
carry  or  haul  water  to  enable  him  to  coo- 
duct  his  hotel  business;  that  the  roof  of 
the  building  became  out  of  repair,  so  that 
water  from  rains  and  melting  snow  leaked 
throup;h  into  the  rooms  and  upon  the  beds 
therein ;  that  the  defendant  installed  lava- 
tories in  the  building  after  the  term  of  the 
lease  began,  and  constructed  ccs-spools  near- 
by on  the  outside  to  receive  the  waste  wat- 
er and  other  material  therefrom,  wblcli 
thereafter  began  to  leak  so  that  the  pollut- 
ed water  and  offensive  matter  flowed  Into 
the  basement  of  the  building  and  into  pro- 
visions stored  therein,  spoiling  them,  and 
backed  up  into  the  pipes  connected  with  the 
lavatories,  with  tho  result  that  offensive 
and  noxious  odors  permeated  the  building: 
and  that,  though  given  notice  of  these  con- 
ditions and  requested  to  remedy  tbem,  de- 
fendant failed  and  refused  to  make  the  nec- 
essary repairs.  It  is  further  alleged  that 
the  acts  of  the  defendant  in  failing  to  in- 
stall the  heating  plant  and  to  make  repairs 
were  wanton  and  oppressive,  and  that  by 
reason  thereof  plaintiff  suffered  damage  In 
the  loss  of  profits  In  the  sum  of  $10,000. 
Judgment  is  demanded  for  this  sum. 

The  answer  admits  that  defendant  leased 
the  premises  to  plaintiff;  that  plaintiff  en- 
tered into  possession  of  them  and  occupied 
them  until  January  1,  1918,  when  he  aban- 
doned them  and  delivered  possession  to  the 
defendant;  and  that  defendant  did  not  In- 
stall the  heating  plant  as  he  agreed  under 
the  terms  of  the  lease.  It  denies  all  the 
other  material  allgations  of  the  complaint 
It  further  alleges  two  special  defenses,  ui>- 
on  which  the  plaintiff  joined  issue  by  reply. 

At  the  commencement  of  the  trial  the  de- 
fendant objected  to  the  Introduction  of  any 
evidence  on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action.  The  ob- 
jection was  overruled.  At  the  close  of 
plaintifTs  evidence  the  defendant  moved  for 
a  directed  verdict  on  the  grounds  that  the 
complaint  did  not  state  a  cause  of  action, 
and    that    the  evidence  was   insufficient   to 
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make  out  a  case  npon  which  recovery  could 
be  bad.  The  court  sustained  the  motion, 
and  directed  the  jury  to  rendor  a  verdict 
for  the  defendant 

[1]  So  far  as  recovery  Is  sought  for  dam- 
ages for  a  failure  of  the  defendant  to  make 
repairs  after  notice  by  the  plaintiff,  the 
complaint  wholly  falls  to  state  a  cause  'of 
action.  In  sectlcm  7741,  Revised  Ciodes  of 
Montana,  1921,  It  Is  declared: 

"The  lessor  of  a  bQilding  intended  for  the 
occupation  of  human  beings  must,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  put  it 
into  a  condition  fit  for  such  occupation,  and 
repair  all  subsecjuent  dilapidations  thereof 
which  render  it  untenantable,  except  such  as 
•re  mentioned  in  section  7734." 

Section  7742  provides: 

"If,  withm  a  reasonable  time  after  notice  to 
the  lessor  of  dilapidations  which  he  ought  to 
repair,  he  neglects  to  do  so,  the  lessee  may 
repair  the  same  himself,  where  the  costs  of 
such  repairs  do  not  require  an  expenditure 
greater  than  one  month's  rent  of  the  premises, 
and  deduct  the  expenses  of  such  repairs  from 
the  rent  or  the  lessee  may  vacate  the  prem- 
ises, in  wtddi  case  he  shall  be  discharged  from 
further  payment  of  rent,  or  performance  of 
other  conditions." 

The  exception  found  In  section  7734  In- 
cludes Injuries  to  the  rented  property  oc- 
casioned by  the  ordinary  negligence  <^  the 
tenant  Sections  7741  and  7742  were  con- 
sidered and  applied  by  this  court  In  the 
cases  of  Bush  v.  Baker,  51  Mont.  326, 
162  Pac.  750,  and  Dler  v.  Mueller,  63 
Mont  288,  163  Pac.  466,  they  being  sec- 
tions 6226  and  5227  of  the  Revised  Codes  of 
1907.  In  both  of  them  the  construction 
given  by  the  Supreme  Ckiurt  of  California 
pa  identical  provisicms  found  in  the  Civil 
Code  of  that  state  was  adopted  and  approv- 
ed. In  the  case  of  Bush  v.  Baker,  supra, 
this  court  Q)eaking  through  Mr.  Justice 
Sanner,  said: 

"The  statutes  under  which  the  right  to  recov- 
er npon  these  counterclaims  [for  rent]  is  as- 
serted are  sections  5226  and  6227  of  the  Re- 
vised Codes.  These  sections,  as  we  are  told 
in  the  report  of  the  Code  Commission,  were 
taken  from  California,  and  investigation  dis- 
ddses  that  they  came  to  us  with  a  construction 
upon  them  which  leaves  no  room  for  doubt 
[Cases  cited.]  This  construction  Is  to  the 
effect  that,  if  the  landlord  fails  to  repair  after 
notice,  the  tenant  may  himself  repair,  within  a 
certain  limit  or  move  out;  but  he  has  no  re- 
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dress  In  damages  for  injury  to  person  or 
property  consequent  uiK>n  the  landlord's  failure 
to  repair.  Whether  this  construction  be  right 
or  not  it  was  presumably  adopted  with  the 
sections  themselves,  it  constitutes  a  rule  of 
property,  and  the  courts  of  this  state  are  with- 
out authority  to  alter  it." 

Upon  d^endant's  objection  to  the  evi- 
dence offered  by  plaintiff  in  support  of  the 
allegations  of  the  complaint  in  this  behalf, 
the  court  properly  exduded  it.  In  so  far 
as  this  feature  of  the  complaint  is  con- 
cerned, plaintiff  conld  not  recover.  He  had 
the  option  to  make  repairs  himself  within 
the  limit  prescribed,  or,  in  case  he  did  not 
choose  to  do  this,  to  vacate  the  property. 

[2j  Aside  from  this  consideration,  how- 
ever. It  Is  allied  In  the  complaint: 

"That  the  plaintiff  entered  into  the  posses- 
sion of  the  premises  and  kept  and  performed 
aU  the  conditions  of  the  lease  to  be  kept  and 
performed  on  his  part  until  January  1,  1918, 
when  he  quit  the  premises  and  delivered  them 
to  the  defendant  who  is  now  in  possession  of 
them." 

It  thus  afBrmatiV^  appears  that  the 
plaintiff  surrendered  the  possession  of  the 
premises  to  the  defendant  who  accepted  the 
surrender  and  entered  into  the  iMssesslon. 
This  presents  the  question  whether,  after  a 
lessee  has  surrendered  the  leased  premises  to 
his  lessor,  who  accepts  and  occupies  them,  he 
can  thereafter  maintain  an  action  for  dam- 
ages for  breaches  of  covenants  in  the  lease 
by  which  he  justifies  his  abandonment  of  it 
We  think  this  question  must  be  answered 
In  the  negative.  Whatever  remedy  he  may 
have  against  the  lessor,  he  cannot  maintain 
an  action  for  breach  of  any  covenant  of  the 
lease  which  by  his  own  conduct  he  shows 
he  has  abandoned.  Under  these  circum- 
stances he  cannot  Insist  upon  a  right  of  re- 
covery against  the  lessor  for  any  breach  of 
it.  In  other  words,  by  his  own  conduct  he 
has  repudiated  the  lease,  and  stands  in  no 
position  to  insist  that  the  lessor  Is  bound 
by  its  terms.  From  this  point  of  view  the 
complaint  wholly  fails  to  state  a  cause  of  ac- 
tion, and  the  court  was  right  In  directing  a 
verdict  for  defendant 

The  judgment  and  order  are  affirmed. 

Affirmed. 

COOPER,  HOLLOWAT,  and  GAIiBN,  JJ., 
concur. 

REYNOLDS,  J.,  being  absent  takes  no 
part  in  the  foregoing  decision. 
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(SS  Idabo,  97) 

PAYETTE-BOtSE  WATER  USERS'  ASS'N, 
LlmKeil,  v.  FAIRCHILD  et  ox.    (No.  3837.) 

(Supreme  Court  of  Idaho.    Feb.  20,  1922.    Be- 
bearing  Denied  March  20,  1922.) 

1.  AotloB  «s»8— That  auit  may  be  an  amicable 
one  raises  no  presumption  against  It,  in  ab- 
senco  of  a  showing  of  oolluslon. 

Where  the  record  on  appeal  discloses  a 
real  controversy  between  the  parties,  and  that 
a  decision  upon  the  merits  will  result  in  award- 
ing relief  which  neither  party  will  concede  the 
other,  collusion  not  being  established,  the  fact 
that  the  suit  may  be  an  amicable  one  raises  no 
presumption  in  its  disfavor. 

2.  Waters  and  water  courses  ^=3234— Water 
users'  association  could  force  coliectloa  of 
assessments  by  foreclosure  of  lien  only  In 
view  of  asroonent  witli  suiiseriber. 

Where  in  a  subscription  contract  for  shares 
in  a  water  users'  association,  it  is  agreed  that 
payments  on  authorized  assessments  stiall  be 
secured  by  a  lien  on  the  shares  and  lands  of 
the  subscriber,  to  be  enforced  by  foreclosure 
and  sale  as  in  the  case  of  mortgages,  the  plain- 
tiff, in  an  action  to  force  collection,  may  not 
segregate  from  the  contract  the  simple  prom- 
ise to  pay  such  assessments  and  sue  on  the  con- 
tract for  a  personal  judgment,  without  fore- 
closure. 

3.  Water*  and  water  courses  «=>234  — Lien 
oreated  by  subscription  contract  for  shares 
in  water  users'  association  held  In  effect  a 
"mortgage." 

Held,  that  a  lien  created  by  virtue  of  the 
subscription  contract  in  this  case  fulfills  the 
requirements  of  C.  S.  g|  6355,  6856,  de- 
fining (nortgages  and  their  manner  of  crea- 
tion. Such  lien  must  be  deemed  ia  effect  a 
mortgage,  thereby  relegating  the  plaintiff  to 
an  exclusive  remedy  by  foreclosure  and  sale  for 
collection  of  the  debt 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

Appeal  from  District  Court,  Ada  CJonnty; 
Raymond  L.  Glvens,  Judge. 

Action  by  the  Payette-Bolse  Water  Users' 
Association,  Limited,  a  corporation,  against 
Sherman  D.  Falrctaild  and  wife.  Judgment 
of  dismissal,  and  plaintiff  appeals,  and  de- 
fendants cross-appeal.     Affirmed. 

Eldridge  &  Morgan,  of  Boise,  and  H.  A. 
Griffiths,  of  Caldwell,  for  appellant 

B.  G.  Davis,  of  Boise,  for  appellees  and 
cross-appellants. 

Van  de  Steeg  &  Breshcars,  of  Nampa,  and 
Walter  Griffiths  and  T.  A.  Walters,  both  of 
Caldwell,  amlcl  curise. 

LEE,  District  Judge.  Subsequent  to  the 
argument  and  submission  of  these  appeals, 
certain  parties  as  friends  of  the  court  died 
and  presented  a  motion  to  dismiss,  alleging. 
In  substance,  that  the  Issues  are  fictitious 
and  feigned,  involving  neither  a  substantial 
nor  bona  fide  controversy  between  the  parties,  j 


bnt  amicably  and  colluslvely  presented  l>7 
them  for  the  purpose  of  securing  some  de- 
cision affecting  the  rights  of  strangers  to  the 
record. 

[1]  This  contention  cannot  be  sustained. 
The  record  discloses  a  very  real  controversy 
between  the  parties;  and  a  decision  upon  the 
merits  will  award  relief  which  neither  party 
will  concede  the  other.  No  sufficient  show- 
ing has  been  made  to  establish  collusion,  and 
the  fact  that  a  suit  may  be  an  amicable  one 
raises  no  presumption  In  its  disfavor. 

The  plaintiff  and  appellant,  the  Payette- 
Boise  Water  Users'  Association,  seeks  a  per- 
sonal judgment  against  the  respondents  and 
cross-appellants,  Sherman  D.  Falrchild  and 
Gertrude  B.  Falrchild,  husband  and  wife,  by 
reason  of  certain  heretofore  levied  assess- 
ments, which.  It  Is  alUeged,  defendants,  after 
repeated  demands,  have  refused  to  pay.  The 
complaint  charges  In  part  that  on  or  about 
May  27,  1910,  the  defendants  executed  and 
delivered  to  plaintiff  their  certain  stock  snb- 
scription  contract  for  70  shares  of  plalntifTs 
stodc;  that  It  was  agreed  under  the  terms 
of  said  contract  that  the  same  was  made 
"  •  •  •  In  conformity  with  the  by-laws  of 
said  association,"  of  which  section  6  of  ar- 
ticle 3  specified,  "The  board  shall  hare  the 
power  to  estimate,  make  and  levy  all  assess- 
ments against  the  shar^olders  of  the  asso- 
ciation, to  the  extent  and  in  the  manner  au- 
thorized by  the  articles  of  incorporation,  and 
these  by-laws,"  and  further  agreeing: 

"Assessments  shaB  become  from  time  to  time 
as  tbey  may  be  levied  a  lien  on  the  said  lands 
of  the  undersigned  and  his  transferee  against  . 
which  they  are  levied,  and  upon  said  shares 
of  stock  and  all  rights  and  interest  represented 
by  such  shares;  and  until  they  are  paid  or  oth- 
erwise discharged  shall  be  and  remain  a  lien 
thereon.  The  manner  of  enforcing  said  lien 
shall  be  by  foreclosure  and  sale  of  the  stock 
and  lands  as  herein  provided  for  payments  on 
capital  stock." 

The  defendants  by  their  demurrer  chal- 
lenged the  plaintiff's  right  to  a  persMial 
judgment,  claiming  that  its  remedy  was  re- 
stricted to  the  procedure  authorized  by  ar- 
ticle 6,  tit  37,  C.  S. ;  and,  further  contending 
that  the  complaint  upon  its  face  Showed  the 
plaintiff  entitled  to  a  judgment  of  foreclo- 
sure only. 

[2,3]  The  coart  sustained  the  demurrer 
upon  the  latter  contention.  Judgment  of 
dismissal  was  entered,  and  the  respective 
parties  appealed.  The  only  question  for  de- 
termination Is  what  method  of  collection 
shall  the  plaintiff  pursue  under  Its  contract 
with  the  defendants.  As  has  been  noticed, 
the  subscription  contract  spedflcally  provides 
that  the  manner  of  enforcing  the  lien  given 
as  security  for  the  payment  of  assessments 
shall  be  by  foreclosure  and  sale  of  the  stodt 
and  lands  as  in  said  contract  provided  for 
delinquent  payments  on  capital  stock.    Thla 
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latter  provision  declares  with  reference  to 
stock  payments: 

"  •  •  •  Untfl  fully  paid,  the  payments  due 
thereon  shall  be  a  lien  upon  such  lands  and 
shares,  and  the  said  lien  enforced  by  foreclo- 
sure and  sale  of  said  stock  and  lands,  or  so 
much  thereof  as  may  be  necessary,  in  the 
manner  provided  by  law  for  the  foredosure  of 
mortgages." 

It  Is  apparent  that  the  stock  snbscrlption 
contract,  taken  together  with  the  by-laws, 
constitutes  an  agreement  for  the  collection  of 
assessments,  and  that  the  method  agreed  up- 
on directly  excludes  and  supersedes  that  pre- 
scribed by  statute. 

The  defendants  agreed  to  pay  assessments; 
to  secure  such  payments,  they  gave  a  Hen  on 
their  stock  and  lands ;  they  agreed  that  such 
lien  should  be  enforced  by  foreclosure  and 
sale,  as  in  the  case  of  mortgages.  Now  can 
ihe  plaintiff,  without  foreclosure,  waiving  all 
other  elements  of  this  contract,  segregrate  the 
simple  promise  to  pay,  and  sue  thereon  for 
a  personal  judgment? 

Section  6949,  C.  S.,  declares  that  there  can 
be  but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  a  mortgage  upon  real  estate  or  personal 
property.  What,  then,  is  the  nature  of  the 
lien  in  question?  Clearly,  the  intention  of 
the  parties  was  to  treat  It  as  a  mortgage. 
Ndtber  a  transfer  of  stock  or  lands  could  de- 
feat it,  under  the  direct  terms  of  their  con- 
tract. Its  effect  was  to  subject  specific  prop- 
erty to  the  charge  of  the  assessments  until 
they  should  have  been  satisfied;  and  the  con- 
tract was  executed  In  writing  and  duly  ac- 
knowledged. There  was  no  change  of  pos- 
session, nor  conveyance  of  title,  but  a  simple 
hypothecation  of  descrit>ed  property  for  the 
payment  of  a  debt 

These  conditions  directly  fulfill  the  require- 
ments of  sections  6355  and  6356,  C.  S.,  de- 
fining mortgages  and  their  manner  of  cre- 
ation. The  lien,  to  all  effect  and  intent,  must 
be  deemed  a  mortgage,  compelling  the  plain- 
tiff to  an  exclusive  remedy  by  foreclosure 
and  sale.  Newlin  et  aL  v.  McAfee,  64  Ala. 
357. 

The  Judgment  of  dismissal  is  affirmed. 
Costs  are  awarded  to  defendants  and  cross- 
appellants. 

BUDOB,  McCARTHT,  DUNN,  and  LEE, 
JJ.,  concur. 

(SS  Idaho,  169) 

WILLIAMS  St  al.  v.  SHERMAN  st  al. 
(No.  3793.) 

(Supreme  Court  of  Idaho.    Feb.  28,  1922.) 

I.  Assistance,  writ  of  €=38— Granting  of  a  Judi- 
cial aet  whioli  oannot  b«  performed  by  clerk 
•f  court. 

The  granting  of  a  writ  of  assistance  is  a 
Judicial  act,  and  cannot  be  perfouned  by  a  derk 
of  the  district  court. 


2.  Assistance,  writ  of  €=38— Writ  granted  by 
derk  without  action  by  court  void. 

A  writ  of  assistance  granted  by  the  derk, 
without  action  by  the  court,  is  void  and  should 
be  vacated  on  motion. 

3.  Assistance,  writ  of  «s»8— Notice  of  applica- 
tion for,  must  be  given  person  In  possession. 

Notice  of  application  tor  a  writ  of  as- 
sistance must  be  given  the  person  in  posses- 
sion. 

4.  Mortgages  <s=>544  (3)— Holder  of  sheriff's 
deed  on  foreclosure,  though  not  party  to  ac- 
tion, may  apply  for  writ. 

The  holder  of  a  sheriff's  deed  on  fore- 
dosure  is  a  proper  party  to  apply  for  a  writ 
of  assistance,  although  not  originally  a  party 
to  the  foreclosure  proceeding. 

5.  Mortgafles  $=s544(3)  —  Motios  to  vacate 
writ  of  assistance  procured  by  foreclosure 
sale  purchaser  as  granted  without  notice  not 
collateral  attack. 

A  motion  to  vacate  a  writ  of  assistance  on 
the  ground  it  was  granted  by  the  derk  and 
without  notice  is  a  direct,  not  a  collateral, 
attack. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; Ja&  O.  Gwinn,  Judge. 

Mortgage  foreclosure  action  by  F.  D.  Wil- 
liams, as  recover  of  the  State  Savings  Bank 
of  Butte,  Mont,  against  E.  H.  Sherman,  Sina 
m.  Sherman,  and  others,  in  which  S.  M. 
Nixon,  as  grantee  in  sheriff's  deed,  was 
granted  a  writ  of  assistance.  From  order 
denying  their  motion  to  vacate  the  writ  of 
assistance  and  from  order  striking  atfidavlt 
in  support  of  such  moticm,  the  named  defend- 
ants appeaL    Both  orders  reversed. 

See,  also,  34  Idaho, ,  199  Pac.  646. 

Miller  *  Ricks,  of  Rexburg,  for  appellants. 
F.  U  Soule  and  C.  R.  Moon,  both  of  St 
Anthony,  for  respondents. 

McCARTHT,  J.  On  September  22.  1916, 
the  trial  court  entered  a  decree  of  foreclosure 
covering  the  land  involved  in  this  contro- 
versy. It  contained  an  order  that  the  pur- 
chaser at  the  foreclosure  sale  be  let  into 
possession,  and  that  any  of  the  parties  to  the 
action,  or  any  i)erson  coming  into  possession 
under  them,  should  deliver  possession  to  such 
purchaser,  on  production  of  the  sherlfTs 
deed.  Respondent  F.  D.  Williams,  receiver, 
was  the  plaintiff,  and  appellants  were  the  de- 
fendants in  said  foredosnre  action.  Appel- 
lants made  no  appearance,  and  Judgment 
was  by  default  On  October  28, 1916,  the  land 
was  sold  to  respondent  F.  D.  Williams,  re- 
ceiver, and  the  sheriff's  certificate  of  sale 
issued  to  him.  Respondent  Nixon  purchased 
the  certificate  of  sale,  and,  upon  the  expira- 
tion of  the  time  for  redemption,  secured  a 
sherifTs  deed  to  the  land  on  July  9,  1918. 
On  August  14,  1920,  he  filed  an  affidavit  for 
a  writ  of  assistance.    No  notice  was  given  to 
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appellants,  but  tlie  derk  of  tbe  conrt  issned 
the  writ  of  assistance  ex  parte.  On  August 
16,  1921,  appellants  made  a  motion  to  quash 
the  writ  of  assistance  supported  by  the  affida- 
vit of  appellant  E.  H.  Sherman.  Among 
other  grounds  of  said  motion,  appellants 
stated  that  the  writ  of  assistance  was  Issued 
by  the  clerk  of  the  court  without  an  order 
of  the  court;  that  it  was  Issued  ex  parte 
without  notice,  and  to  one  who  was  not  a 
party  t-o  the  action.  Thereafter  respondent 
Nixon  made  a  motion  to  strike  said  affida- 
vit. The  trial  court  sustained  bis  motion  to 
strike  and  denied  appellants'  motion  to  quash 
the  writ  From  these  orders  this  appeal  is 
taken. 

[1]  Among  other  specifications  of  error,  ap- 
pellants contend  that  the  writ  of  assistance 
was  Improperly  Issued  for  the  reasons  Just 
above  stated.  The  power  of  the  court  to  is- 
sue a  writ  of  assistance  in  this  state  does 
not  arise  from  any  statute,  but  from  the 
practice  which  obtained  at  common  law. 
This  power  has  always  been  exercised  by 
courts  of  equity  to  place  a  purchaser  of  mort- 
gaged premises  In  possession,  after  a  de- 
cree of  foreclosure,  the  expiration  of  the 
period  of  redemption,  and  the  execution  and 
delivery  of  the  sheriff's  deed,  where  the  pos- 
session is  withheld  by  any  party  bound 
by  the  decree.  Harding  r.  Harker,  17  Idaho, 
341,  105  Pac.  788,  134  Am.  St  Rep.  259 ;  27 
Cyc.  1740  (0).  The  exercise  of  the  power 
to  grant  the  writ  rests  In  the  sound  discre- 
tion of  the  court  19  R.  C.  L.  |  466,  p.  638; 
City  of  San  Jose  v.  Pulton,  45  Cal.  316. 

[2]  We  have  been  dted  to  no  authorities 
lioldlng  that  it  Is  a  ministerial  act  which  can 
be  performed  by  the  clerk  of  the  court  The 
writ,  having  bem  Issued  by  the  clerk  on  his 
own  authority,  la  v<dd.  Respondents'  coun- 
sel have  cited  us  to  some  authorities  holding 
that.  If  the  decree  of  foreclosure  contains 
an  order  for  the  surrender  of  the  pr<q)«rty 
to  the  purchaser,  no  further  order  to  that 
effect  is  necessary  before  the  writ  Issues. 
Even  these  authorities  do  not  go  the  length 
of  holding  that  the  writ  can  be  Issued  by  the 
derk.  The  authorities  are  in  conflict  as  to 
whether  the  writ  can  be  Issued  ex  parte  with- 
out notice  to  the  party  in  possession.  Some 
authoritiefl  hold  that  It  can  be  so  Issued 
where  the  decree  contains  a  provision  for  sur- 
render of  possession,  and  the  one  in  posses- 
sion was  a  party  to  the  foreclosure  proceed- 
ing. Other  authorities  hold  that  it  is  better 
practice  to  give  notice  to  the  party  in  pos* 
session.  Other  authorities  hold  that  the  giv- 
ing of  notice  la  necessary.  San  Jose  v.  Ful- 
ton, supra;  Hooper  v.  Yonge,  60  Ala.  484; 
Knight  ▼.  Houghtalllng,  94  N.  O.  408;  Fack- 
ler  v.  Worth,  13  N.  J.  Bq.  385.  It  must  be 
remembered  that  the  Issuance  of  the  writ  of 
assistance  does  not  immediately  follow  the 
decree  of  foreclosure,  but  the  period  of  re- 
demption intervenes.    The  reason  given  for 


requiring  notice  is  that  the  rights  of  the  par- 
ties may  have  changed  by  reason  of  agree- 
ment or  circumstances  arising  between  the 
rendition  of  the  Judgment  and  the  applica- 
tion for  the  writ  of  assistance. 

[3]  We  conclude  that  the  better  and  more 
orderly  practice,  and  the  one  more  likely  to 
protect  the  rights  and  Interests  of  all  con- 
cerned, is  to  require  the  giving  of  notice  of 
appUcatloQ  for  the  issuance  of  the  writ  to 
the  party  in  possession. 

[4]  It  was  error  to  deny  the  motion  to 
quash  the  writ.  Appellant's  contention  that 
resjxjnden't  Nixon  was  not  entitled  to  a  writ 
of  assistance  because  he  was  not  a  {tarty  to 
the  foreclosure  suit  is  disposed  of  by  Noble 
V.  Harris,  33  Idaho,  401,  103  Pac.  643,  wbi<di 
decides  that  the  holder  of  the  sheriff's  deed 
is  the  real  party  in  interest,  and  the  proper 
person  to  apply  for  a  writ  of  assistance 

[5]  Respondent  contends  that  the  motion, 
to  vacate  the  writ  of  assistance  was  a  col- 
lateral attack,  and  therefore  forbidden.  In 
so  far  as  the  grounds  of  attack  above  men- 
tioned are  concerned,  it  is  not  collateral.  A 
judgment  or  order  can  always  be  attacked 
by  motion  in  the  main  action  on  the  ground 
that  it  appears  to  be  void  on  its  face.  The 
fact  that  it  was  issued  ex  parte  can  also  be 
raised  by  motion  to  quash.  City  of  San  Jose 
7.  Fulton,  supra.  As  to  whether  certain  other 
grounds  set  forth  in  the  motion  would  con- 
stitute a  collateral  attack  on  the  Judgment, 
we  express  no  opinion. 

The  affidavit  of  appellant  EI  H.  Sherman 
set  forth,  among  other  facts,  that  the  writ 
of  assistance  was  Issued  by  the  clerk  without 
notice  to  appellants.  These  facts  are  ma- 
terial and  proper  to  be  considered  on  the  mo- 
tion. Therefore  the  order  striking  the  affida- 
vit was  error,  regardless  of  whether  or  not 
other  matter  set  forth  in  it  could  be  con- 
sidered on  the  motion. 

In  view  of  the  conclusion  we  have  reached 
upon  the  points  above  mentioned,  it  is  un- 
necessary for  us  to  pass  upon  other  specifica- 
tions of  error  and  points  set  forth  in  the  ap- 
pellants' brief,  and  we  refrain  from  doing  so. 

For  the  reasons  given,  the  orders  striking 
the  affidavit  and  denying  the  motion  to  va- 
cate the  writ  of  assistance  are  reversed. 
Costs  awarded  to  appellants. 

RICB,  C.  J.,  and  DUNN,  J^  coocor. 

IiEE),  J.  (spedally  concurring).  I  concur 
with  Mr.  Justice  McCARTHT  in  holding  that 
the  writ  of  assistance  should  be  quashed  for 
the  reasons  expressed  in  the  foregoing  opin- 
lon.  This  cause  was  l)efore  the  court  in  Wil- 
liams V.  Sherman,  34  Idaho,  — ,  199  Pac. 
646,  and  from  the  statement  of  facts  therein 
contained,  which  are  again  set  up  by  the  af- 
fidavit of  B.  H.  Sherman  on  this  appeal,  tite 
ultimate  question  which  appellant  is  en- 
deavoring to  have  determined  remains  nn- 
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decided,  because  In  neither  of  these  appeals 
has  the  record  presented  that  question  in 
such  manner  that  it  conld  be  determined. 
However,  in  both  appeals  it  has  been  exhans- 
tively  briefed  and  argued  by  counsel  for 
both  parties,  and  in  yiew  of  this  I  deem  It 
proper  to  say  that,  when  these  facts  are 
shown  by  competent  evidence,  in  a  proper 
proceeding,  in  my  opinion  the  Judgment  in 
the  foreclosure  proceedings,  in  so  far  as  it 
affects  the  N.  E.  %  of  sec.  13,  T.  IB  N.,  R.  42 
B.,  B.  M.,  must  be  held  void. 

It  appears  that  the  conveyance  upon  which 
the  foreclosure  proceedings  were  based  was 
executed  by  appellant  and  Orace  A.  Sherman, 
then  his  wife,  in  1906,  and  that.  In  so  far  as 
such  conveyance  or  the  foreclosure  proceed- 
ings relates  to  the  above-described  premises, 
they  were,  at  the  time  of  said  conveyance)  a 
part  of  the  unsnrveyed  public  domain  of  the 
United  States.  They  were  not  surveyed  until 
1914,  and  the  plat  was  not  filed  in  the  Sur- 
veyor General's  ofBce  until  May,  1915.  In 
September  of  that  year  appellants  made  a 
homestead  filing  thereon,  and  have  since  com- 
plied with  all  of  the  requirements  of  the 
homestead  law..  The  foreclosure  proceed- 
ings were  had  after  the  homestead  entry  was 
made,  and  appellants  were  made  parties  to 
suoh  action,  constructive  service  was  had  up- 
on them,  and  they  defaulted.  A  decree  was 
entered  therein  September  22,  1916,  purport- 
ing to  foreclose  these  premises,  with  oth- 
ers, and  an  attempted  sale  was  had  under 
said  decree.  Kespondent  Nixon  purchased 
the  sheriff's  certificate  of  sale  and  afterward 
obtained  a  sherifTs  deed,  upon  which  he 
bases  this  application  for  a  writ  of  assist- 
ance. So  far  as  the  record  In  either  appeal 
discloses  the  facts,  the  foreclosure  proceed- 
ings were  regular  on  their  face,  and  appel- 
lants now  seek  to  challenge  their  validity 
by  showing  by  way  of  affidavit  these  facts, 
that  is,  that  ttielr  said  homestead  entry  was 
Inadvertently  included  in  the  said  deed  of 
conveyance  executed  by  appellant  Sherman 
and  Grace  A.  Sherman,  then  his  wife,  and 
that  because  of  these  facts  set  up  in  this 
affidavit  the  attempted  conveyance  was  void, 
and  all  snbsequent  proceedings  based  there- 
on are  a  nullity. 

"The  only  question  on  the  application  for  a 
writ  of  assistance  being  whether  the  decree  has 
or  has  not  been  complied  with,  the  defendant 
canoot  in  his  answer  reitew  the  contest  as  to 
title  which  has  already  been  decided,  or  set  up 
any  matters  upon  which  he  baa  been  concluded 
by  the  decree.  •  »  •  Thia  rule,  however, 
does  not  preclude  defendant  from  raising  the 
qnestion  of  jurisdiction  of  the  court  which 
rendered  the  decree."    2  R.  0.  L.  p.  739,  {  13. 

We  think  it  elementary,  however,  that  un- 
less the  want  of  jurisdiction  In  foreclosure 
proceedings  affirmatively  appears  from  the 
judgment  roll,  the  defendant  cannot  after 
the  entry  of  judgment  attach  its  validity  by 


affidavits  which  set  up  matter  allunda  the 
record,  which  should  have  been  interposed 
as  a  defense  at  the  trial.  If  this  could  be 
done,  he  might  in  every  case  default,  and, 
after  judgment,  come  in  and  establish  his 
defaise  by  ex  parte  affidavits. 

CJourts  may  take  judicial  notice  of  public 
and  private  official  acts  of  the  legislative,  ju-, 
dicial,  and  executive  departments  of  the 
state  and  of  the  United  States.  C.  S.  {  7933. 
But  they  cannot  take  judicial  notice  of  when 
lands  are  a  part  of  the  unsurveyed  public 
domain,  or  when  they  cease  to  be  a  part  of 
such  public  domain.  That  must  be  shown 
by  the  official  records  of  the  government,  and 
no  attempt  is  made  in  these  proceedings  to 
show  these  facts  otherwise  than  by  the  affi- 
davits al)ove  mentioned. 

Respondent  contends,  and  lias  cited  many 
decisions  wlilch  seem  to  support  the  conten- 
tion, that  a  homestead  entryman  under  the 
federal  statutes  may,  after  entry  and  befwe 
patent,  mortgage  his  Interest  in  such  land^ 
The  only  federal  case  cited  is  Hafemann  v. 
Gross,  199  U.  S.  342,  26  Sup.  Ct  80,  50  L. 
Ed.  220,  but  an  examination  of  this  case  will 
show  that  the  only  question  there  decided 
was  to  the  effect  that  an  agreement  by  a  pre- 
emptor  in  consideration  of  the  advance  of  a 
portion  of  his  expenses  to  be  incurred  in 
perfecting  his  entry,  and  to  pay  a  specified 
sum  for  locating  him  on  the  land,  and  a 
further  amount  to  be  determined  by  the  pro- 
ceeds of  any  sale  which  be  might  make  after 
acquiring  title,  is  not  invalid  under  U.  S. 
Rev.  Stat,  i  2262,  requiring  every  pre-emptor 
to  make  an  affidavit  before  entry: 

That  "he  has  not  settled  npon  and  improved 
such  land  to  sell  the  game  on  speculation  but 
in  good  faith  to  appropriate  to  hia  own  ezdn- 
sive  use;  and  that  he  has  not,  directly  or  in- 
directly made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  whatso- 
ever, by  whidi  the  title  which  he  might  acquire 
from  the  government  •  •  •  should  inure 
in  whole  or  in  part  to  the  benefit  of  any  person 
except  himself." 

Mr.  Justice  Brewer,  in  delivering  this  opin- 
ion, does  not  go  further  than  to  hold  that 
this  federal  statute  does  not  render  a  con- 
tract void  to  pay  out  of  the  proceeds  of  a 
sale  of  the  land  after  patent  an  advance- 
ment made  to  him  to  enable  him  to  secure 
patent,  no  lien  being  created.  He  cites  with 
approval  Anderson  v.  Carkins,  135  U.  S.  483, 
10  Sup.  Ct  905.  34  Ia  Ed.  272,  wherein  that 
court  reverses  the  Supreme  Court  of  Ne- 
braska and  holds  that  an  agreement  on  the 
part  ot  a  homestead  entryman  to  convey  a 
part  of  such  homestead,  after  he  has  secured 
patent.  Is  void,  notwithstanding  such  agree- 
moit  was  based  upon  a  valid  conslderatlmi. 

In  Anderson  v.  Carkins,  supra,  the  court 
quotes  with  approval  the  case  of  Mellison  v. 
AUen,  30  Kan.  382,  2  Pac.  97,  which  Is  a  de- 
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cislon  by  Justice  Brewer  wben  be  was  a 
member  of  tbat  court,  wberein  It  Is  said: 

"Courts  of  equity  have  always  exerdsed  a 
discretion  in  enforcing  the  specific  perform- 
ance of  contracts  to  convey,  and  ♦  •  *  it 
would  be  strange  indeed  if  a  court  of  eqait; 
lent  its  aid  to  enforce  the  performance  of  a 
contract  founded  upon  perjury  and  entered  into 
°  in  defiance  of  a  clearly  expressed  will  of  the 
goyemment.'' 

It  sbould  also  be  noted  tbat  in  tbe  Hafeman 
Case,  while  the  majority  opinion  holds  that 
tbe  contract  in  tbat  case  was  not  absolutely 
void,  so  tbat  the  promise  of  pay  money  upon 
the  sale  of  tbe  premises  by  the  patentee 
could  not  be  enforced,  three  of  the  Justices 
held  that  is  was  absolutely  void. 

In  Seymour  v.  Sanders,  8  Dill.  437,  Fed. 
Cas.  No.  12,600,  Dillon,  J.,  In  construing  Act 
May  20,  1862,  c.  75,  S  4  (U-  S.  Bev.  St.  $ 
2296;  U.  S.  Comp.  St.  g  4551),  held  that  title 
to  all  public  lands  must  pass  and  vest  ac- 
cording to  tbe  laws  of  the  United  States,  and 
that  an  agreement  of  a  homesteader  to  con- 
vey any  part  of  such  entry  prior  to  patent 
was  Invalid. 

In  Re  Cohn  (0.  C.)  171  Fed.  568,  It  is  held 
that  a  homestead  acquired  on  public  land  is 
not  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  Issue  of  a  patent  there- 
fore, and  tbat  the  issuance  of  patent,  and  not 
the  issuance  of  a  final  receipt  to  the  home- 
steader entitling  him  to  a  patent,  fixes  the 
time  from  which  a  property  may'  become 
liable  for  tbe  subsequent  debts  of  the  home- 
steader. 

In  Grames  et  al.  v.  Consolidated  Timber 
Co.  (D.  C.)  215  Fed.  785,  in  construing  section 
2296,  providing  that  no  land  acquired  there- 
under shall  In  any  manner  become  liable  for 
the  satisfaction  of  any  debt  acquired  prior  to 
tbe  issuing  of  the  patent.  It  Is  held  that  said 
section  is  to  be  construed  literally,  and  the 
exemption  is  not  waived  by  the  failure  of 
tbe  debtor  to  claim  it  before  judgment  and 
sale,  but  a  sale  or  judgment  for  a  debt  con- 
tracted before  the  Issuance  of  tlie  patent,  al- 
though after  the  final  certificate,  is  void. 

If  any  doubt  ever  should  have  arisen  with 
regard  to  the  inability  of  a  homesteader  to 
alienate  or  sutTer  to  be  alienated  a  home- 
stead entry  prior  to  the  issuance  of  patent, 
it  should  be  set  at  rest  by  Ruddy  v.  Rossi, 
248  U.  S.  104,  39  Sup.  Ct  46,  63  L.  Ed.  148, 
8  A.  L.  R.  843,  wherein  the  United  States  Su- 
preme Court,  spealcing  through  Justice  Mc- 
Reynolds,  in  reversing  a  decision  of  this 
court,  holds  that  the  language  of  this  section 
is  clear,  and  there  is  no  adequate  reason  for 
thlnlcing  that  it  fails  precisely  to  state  the 
lawmakers'  intention. 

We  think  a  careful  examination  of  the 
several  federal  cases  above  cited  effectually 
disposes  of  all  of  the  authorities  relied  upon 
by  respondent  as   upholding  his  contention 


that  any  interest  of  the  appellant  In  this 
homestead  entry  could  have  passed  by  vlrtne 
of  the  mortgage  given  in  1906  and  the  sub- 
sequent location  of  these  premises  as  a  home- 
stead nine  years  later.  When  It  is  shown  by 
competent  evidence  in  a  proper  proceeding 
that  the  t&cta  set  forth  in  said  affidavit  are 
true,  the  judgment  upon  which  this  writ  of 
assistance  Is  based  most  be  held  void  In 
so  far  as  it  attempts  to  create  any  lien 
against  appellants'  homestead  entry,  and  it 
must  be  held  that  a  writ  of  assistance  to 
dispossess  appellants  could  not  issue. 

BUDGE  and  DUNN,  JJ.,  concur. 


(35  Idaho,  132) 

BOGGS   V.   SEAWELU     (No.    3506.) 
(Supreme  Court  of  Idaho.    Feb.  23,  1922.) 

1.  Husband  and  wife  «=3252— Land  taken  by 
single  person  under  public  land  laws  doM 
not  become  community  property  upou  mar^ 
riage. 

Wben  an  entry  of  public  lands  is  made  by 
a  single  person  under  the  pahllc  land  laws,  the 
right  acquired  is  separate  property,  and  sul>- 
s'equent  marriage  does  not  have  the  effect  of 
making  it  community  property. 

2.  Pleading  iS=934(6)— Pleading  should  be  more 
liberally  construed  after  Judgment,  especial- 
ly on  point  raised  on  appeal. 

A  pleading  should  be  more  liberally  een- 
strued  after  judgment,  especially  when  the 
point  is  first  raised  in  the  appellate  court,  than 
on  demurrer  or  motion  before  trial. 

Appeal  from  District  Court,  Payette  Oonn- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  Flora  B.  Boggs  agalist  Lester 
C.  Sea  well  for  trespass.  Judgment  for  plain- 
tiff and  defendant  appeals.     Affirmed. 

O.  M.  Van  Duyn,  of  San  Francisco,  CJaL, 
and  Scatterday  &  Stone,  of  Caldwell,  tor  ap- 
pellant. 

Li.  M.  Lyon,  of  Payette,  for  respondent 

McCABTHT,  J.  This  Is  an  action  for 
trespass.  In  her  amended  complaint  re- 
spondent alleges,  among  other  things,  that 
slie  was  at  all  times  mentioned  the  holder 
and  in  possession  of  certain  described  land; 
that  appellant,  during  tbe  spring,  fall,  and 
winter  of  1917  and  the  spring,  fall,  and  win- 
ter of  1918,  grazed  his  sheep  upon  said  land, 
to  respondent's  damage  in  the  sum  of  $3,000. 
She  also  alleges  that  6.  S.  See  was  her 
agent  at  all  times  mentioned  in  the  com- 
plaint, her  husband  being  in  tbe  service  of 
the  United  States  in  France,  thus  injecting 
into  the  pleading,  in  an  indirect  way,  the 
fact  that  she  was  married  at  the  time  the 
action   was  brought.     After  a   trial  to  tbe 


4C=3For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Kar-Numbered  Digests  and  iDdezas 


Digitized  by 


Google 


Idaho) 


BOaaS  y.  SEA  WELL 
(toi  P.) 


263 


court  without  a  Jury,  the  court  found  that 
at  all  times  In  question  resix>ndent  was,  and 
now  is,  the  holder  and  In  possession  of  the 
property  described ;  that  at  different  times 
after  May  22,  1918,  appellant  and  his  agent 
unlawfully  permitted  certain  of  bis  Sheep 
to  go  upon  respondent's  land,  and  that  said 
sheep  ate  up  and  tramped  out  certain  grasses 
growing  thereon  to  her  damage  in  the  sum 
of  $100.  Judgment  was  entered  according- 
ly, from  which  appellant  takes  this  appeal. 

The  «)eclflcatlons  of  error  are:  First, 
that  plaintlfTs  amended  complaint  does  not 
state  facts  sufficient  to  state  a  cause  of  ac- 
tion; second,  that  the  evidence  Is  insuffi- 
cient to  support  the  decision  of  the  court  for 
the  following  reasons:  (a)  It  does  not  ap- 
pear that  the  land  upon  which  the  sheep 
trespassed  was  the  separate  property  of 
the  respondent,  but  It  is  affirmatively  shown 
that  the  said  lands  were  at  the  time  of  the 
suit  the  community  property  of  the  respond- 
ent and  her  husband ;  (b)  It  appears  that  the 
only  damage  suffered  was  the  necessity  of 
buying  hay  for  live  stock  purchased  with 
money  belonging  to  the  husband  of  respond- 
ent, and  that  said  husband  had  an  interest 
in  such  stock;  (c)  the  evidence  shows  re- 
sx>ondent  and  her  father  were  in  partner- 
ship and  her  action  was  .brought  for  her 
share  of  a  partnership  claim. 

[1]  We  will  first  consider  point  (a)  of  the 
second  specification  of  error.  The  evidence 
shows  that  respondent,  while  a  single  wom- 
an, on  April  23,  1915,  entered  the  land  in 
question  as  a  homestead.    On  December  21, 

1917,  she  married,  and  her  Iiusband  was 
living  at  the  time  of  the  suit    On  April  29. 

1918,  she  made  final  proof,  and  obtained  a 
receiver's  certificate.  Appellant  contends 
that,  on  these  facts,  the  land  was  communi- 
ty property  aft  the  time  the  action  was 
brought.  If  it  was,  respondent  had  no  right 
to  bring  the  action,  and  it  must  fall.  O.  S. 
$  4666;  Holton  ▼.  Sand  Point  Lumber  Oo., 
7  Idaho,  673,  64  Pac.  88ft.  This  court  has 
held: 

"Where  a  government  homestead  entry  has 
been  made  and  the  equitable  title  thereto  has 
been  earned  prior  to  the  marriage  of  the  entry- 
man,  the  property  acquired  under  such  entry 
will  become  tjie  separate  property  of  the  en- 
tryman  under  sections  2678  and  2679,  of  the 
Rev.  Codes,  although  such  entryman  marries 
prior  to  making  final  proof  or  acquiring  the 
legal  title  to  the  land."  Humbird  Lumber  Go. 
V.  Doran,  24  Idaho,  507,  135  Pac.  66. 

Appellant's  counsel  sees  in  this  decision 
an  intimation  that,  if  the  marriage  occurred 
before  the  entryman  had  earned  title,  the 
property  would  have  t>een  community  proi>- 
er^.  The  decision  does  not  so  bold,  and 
we  do  not  think  it  so  intimates.  It  does 
not  appear  from  the  statement  of  facts  that 
the  period  of  residence  bad  been  completed, 
and  the  entryman  was  entitled  to  make  final 
proof,  before  the  marriage.    When  the  court 


spoke  of  earning  equitable  title,  it  probably 
meant  the  equitable  title  which  is  gained 
by  entry  and  settlement  But,  even  if  the 
court  meant  that  the  entryman  bad  complet- 
ed residence,  and  was  entitled  to  make  final 
proof  at  the  time  of  the  marriage,  the  case 
is  not  decisive  of  the  present  question.  The 
decisions  of  the  courts  in  other  community 
property  states  are  uniform  to  the  effect 
that,  where  one  enters  and  settles  upon  a 
homestead,  and  marries  bof  '-e  he  is  entitled 
to  make  final  proof,  the  homestead  Is  the 
separate  property  of  the  entryman.  Peter 
V.  Hensen,  86  Wash.  413,  150  Pac.  611 ;  Tey- 
nor  \t.  HeiUe,  74  Wash.  222,  133  Pac.  1,  46 
U  R.  A.  (N.  S.)  1033,  overruling  earlier 
Washington  cases  holding  to  the  contrary; 
Harris  v.  Harris,  71  Cal.  314,  12  Pac.  274; 
In  re  Lamb's  Estate,  95  Cal.  397,  30  Pac. 
568.  The  authorities  are  collected  and  tbe 
matter  ably  discussed  in  an  article  by  Prof., 
Alvln  EL  Evans  of  the  Law  School  of  the 
University  of  Idaho  in  the  California  Law 
Review  for  May,  1921,  p.  1.  We  conclude 
that,  where  the  entry  is  ma\le  by  a  single 
person,  it  is  separate  property,  and  this  is 
not  affected  by  subsequent  marriage. 

[2]  The  proper  measure  of  damages  In 
this  case  is  tbe  value  of  the  grasses  at  the 
time  of  their  destruction.  Risse  v.  Collins, 
12  Idaho,  689,  87  Pac.  1006.  Evidence  was 
introduced,  some  of  It  over  the  objection  of 
appellant,  as  to  the  purchase  price  of  cer- 
tain hay  and  pasture,  whichi  respondent 
bought  because  the  pasture  on  her  own 
land  was  consumed  by  appellant's  sheep. 
The  admission  of  this  testimony  was  er- 
roneous, as  it  did  not  show  the  value  of 
the  grass  destroyed.  However,  appellant 
does  not  ^edfy  the  admission  of  this  evi- 
dence as  error.  As  point  (b)  of  tbe  second 
speciflcaticm.  be  complains  that  the  stock, 
for  which  the  hay  and  pasture  were  bought 
was  community  property.  In  tliis  he  is  twrne 
out  by  the  evidence,  and.  If  this  were  tbe 
only  damage  shown,  the  point  would  be  well 
taken.  This,  however,  is  not  tbe  case.  Re- 
spondent also  introduced  a  great  deal  of  evi- 
dence to  show  the  rental  value,  as  pasture, 
of  the  grass  land  trespassed  upon.  This  was 
a  proper  method  of  proving  the  value  of  the 

grass.     Hanson   v.  Seawell,  34  Idaho,  » 

201  Pac.  660.  Tbe  land  being  the  separate 
property  of  respondent,  she  was  entitled  to 
recover  for  injury  to  it  O.  S.  |  4657.  'j'hero 
is  evidence  as  to  the  value  of  the  grass  suffi- 
cient to  sustain  the  finding  of  tbe  court  that 
respondent  was  damaged  in  the  sum  of  $100. 

Point  (c)  is  that  respondent  and  her  fa- 
ther were  in  partnership.  There  is  no  evi- 
dence to  sustain  this  contention.  The  eTt> 
dence  shows  tliat  her  father  was  farming 
the  place  on  shares,  he  to  receive  two-thirds 
and  she  one-third  of  the  proceeds.  The  evi- 
dence is  sufficient  to  support  the  finding  of 
the  court  that  respondent's  interest  In  tbe 
grass  destroyed   amounted  to  $100. 
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We  wVl  next  consider  specification  No.  1, 
that  plaintiff's  amended  complaint  doea  not 
state  a  cause  of  action.  Appellant's  point  la 
that  respondent  does  not  allege  directly  that 
the  land  Is  her  separate  property.  She  does 
allege  that  she  Is  the  holder  of  it  Appd> 
last  did  not  demur  to  the  amended  com- 
plaint. He  contends,  however,  upon  the  an- 
thorlty  of  Holton  v.  Sand  Point  Lnmber 
Co.,  supra,  that  the  complaint  fails  to  state 
a  cause  of  action,  because,  while  alleging 
that  respondent  Is  a  married  woman,  it  fails 
to  directly  allege  that  the  property  was  ac- 
quired before  marriage,  and  was  thms  her 
separate  property.  It  Is  true  that,  In  the 
absmce  of  evidence  to  the  contrary,  a  pre- 
sumption arises  that  property  acquired  after 
marriage  is  community  property.  It  does 
not  appear  from  the  complaint,  however,  that 
the  property  was  acquired  after  marriage. 
A  complaint  should  be  more  liberally  con- 
strued after  Judgment,  eQ>eciaUy  when  the 
point  Is  first  raised  in  the  appellate  court, 
than  on  demorrer  or  motion  before  triaL 
31  Cyc.  p.  82  O).  The  point  not  having  been 
raised  by  demurrer,  we  conclude  that  the 
failure  of  respondent  to  plead  that  the 
property  was  acquired  by  her  before  mar- 
riage is  not  snd)  a  fatal  defect  as  would 
Justify  us  in  holding,  after  Judgment,  ttiat 
the  complaint  fails  to  state  a  cause  of  ac- 
tion. 

The  Judgment  is  aiBrmed,  with  costs  to 
respondent    ' 

RICE,  O.  J.,  and  DUNN  and  LBB,  JJ., 
concur. 


(M  Idaho,  57») 

COLUMBIA  TRUST  CO.  v.  BALDINQ  et  ax. 
(No.  3582.) 

(Supreme   Court   of   Idaho.     Nov.   29,   1921. 
On  Rehearing,  March  28,  1022.) 

Appeal  and  error  «=>632— Fallnre  to  serve 
reporter's  transcript  and  clerk's  transorlpi  as 
required  by  statute  divests  Sapreme  Court  of 
Jurisdiction. 

The  service  of  the  reporter's  transcript  of 
the  testimony,  as  required  by  G.  S.  {  6886, 
subd.  2,  and  of  the  clerk's  transcript  as  re- 
quired by  Ow  S.  I  7166,  subd.  3,  is  mandatory, 
and  a  failure  to  maJce  such  service  as  is  there- 
in required  divests  this  court  of  Jurisdiction 
to  consider  on  appeal  the  record  or  such  por- 
tion thereof  as  is  involved  in  the  failure  of 
service. 
Dunn,  J.,  dissenting. 

Appeal  from  District  Cioart,  Butte  County ; 
F.  J.  Cowen,  Judge. 

Action  by  the  0>lnmbia  Trost  0<Hnpany, 
a  corporation,  as  trustee,  against  Harry  R. 
Balding  and  wife  to  foreclose  a  lien  on  cer- 
tain  stock  owned  by  the  defendants.    Judg- 


ment for  plalntlfF,  and  defendantu  appeaL 
Appeal  dismissed. 

O.  F.  Bansbrough,  of  Blackfoot  £i/r  appel- 
lants. 

Peterson  ft  Ck>£Eln,  of  Pocatello,  and  Story 
ft  Stelgmeyer  and  Dee  Stone,  all  of  Salt 
Lake  City,  Utah,  for  respondent 

BUDGE,  J.  Tbia  is  an  appeal  from  a 
Judgment  foreclosing  a  lien  on  certain  stock 
owned  by  appellants  In  the  Blaine  County 
Canal  Company,  and  foreclosing  all  of  appel- 
lants' right,  title,  and  Interest  In  and  to  cer- 
tain lands  to  which  the  watrar  right  evidenced 
by  said  stock  is  appurtenant,  ande>  what  Is 
commonly  known  as  the  Carey  Act  (U.  S. 
Ciomp.  St  J  4685). 

From  the  record  it  appears  that  Judgment 
was  entered  In  this  canse  on  May  29, 
1919,  and  the  appeal  perfected  therefrom 
on  August  13,  1919;  that  on  August  15, 
1919,  the  district  Judge  made  an  order  di- 
recting the  court  reporter  to  prepare,  com- 
plete, and  lodge  his  transcript  with  the  cleric 
on  or  before  September  24,  1919;  that  on 
October  7,  1919,  an  order  was  made  extend- 
ing the  time  for  completing  and  lodging  said 
transcript  until  December  1,  1919,  and  on 
December  9,  1919,  a  further  extension  was 
granted  until  February  1,  1920;  that  the 
reporter's  transcript  was  filed  with  the  clerk 
on  January  11,  1920,  by  whom  two  copies 
were  sent  to  appellants'  attorneys  by  mall  on 
January  12,  19^;  that  the  transcript  was 
settled  and  allowed  by  the  dl.strlct  Jndge  on 
January  21,  1921;  that  appellants'  attor- 
neys, Messrs.  Clark  &  Clark,  withdrew  from 
the  case  on  January  27,  1921,  and  that  VT. 
A,  Brodhead,  Esq.,  withctrew  from  the  case 
on  July  14,  1921;  and  that  the  completed 
transcript  was  delivered  by  the  clerk  to  ap- 
pellants' present  attorney  on  September  15. 
1921 ,  and  was'  lodged  with  the  clerk  of  the 
Supreme  Court  on  September  19,  1921. 

Respondent  has  moved  to  dismiss  this  ap- 
peal for  the  reason  that: 

"The  appellants  have  not  at  any  time  served 
a  copy  of  such  reporter's  transcript  upon  the 
respondent;  that  without  any  notice  whatso- 
ever to  the  respondent  and  In  its  absence, 
the  transcript  of  the,  record  herein  was  ap- 
proved and  settled  by  the  trial  conrt  on  the 
20th  day  of  January,  1921;  that  more  than  60 
days  have  elapsed  since  the  settlement  of  said 
transcript  by  the  trial  court  as  aforesaid;  and 
that  more  than  six  months  have  elapsed  8inc<> 
the  perfecting  of  the  appeal  in  said  cause  as 
aforesaid." 

Rule  26  of  the  mles  of  this  coort  (176  Pac 
xlx)  provides  that: 

« *  •  *  In  all  cases  in  whidi  the  record 
on  appeal  shall  contain  a  reporter's  transcript 
of  the  testimony  prepared  under  C.  S.  {  6886, 
the  record  on  appeal  must  be  served  and  filed 
in  this  conrt  within  60  days  after  the  settle- 
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ment  of  or  refusal  to  settle  the  transcript  by 
the  trial  court,  *  *  *  in  no  case  shall  a 
transcript  on  appeal  be  filed  in  this  court  more 
than  six  months  after  the  perfecting  of  the 
appeal,  except  by  order  of  the  court  or  one, 
of  the  justiees  thereof  upon  a  showinc  of  doe 
diligence.    •    *    • " 

Rule  29  (176  Pac.  zlx)  provides  that: 

"If  the  transcript  of  record  is  not  filed  with- 
in the  time  prescribed  by  rule  26,  the  appeal 
may  be  dismissed.    •    •    •  •• 

Moreover,  O.  S.  {  (1880,  subd.  2,  requires  the 
service  of  the  reporter's  transcript  within  6 
days  after  the  receipt  thereof  from  the  clerk, 
upon  the  adverse  party  or  his  attorney,  and 
provides  that  the  adverse  party  shall  have 
10  days  after  such  service  within  which  to 
point  out  by  notice  any  errors  In  snch  tran- 
script G.  S.  t  7166,  subd.  3,  requires  the 
appellant  or  his  attorney,  upon  receipt  of  two 
copies  of  the  clerk's  transcript,  to  forthwith 
serve  one  copy  upon  the  adverse  party  or  tais 
attorney. 

The  service  required  by  G.  8.  S§  6886,  subd. 
2,  and  7166,  snbd.  3,  is  mandatory,  and  a 
failure  to  make  such  service  as  Is  therein 
required  divests  this  court  of  Jurisdiction  to 
consider  on  appeal  the  record  or  such  portion 
thereof  as  Is  involved  in  the  failure  of  serv- 
ice. Strand  v.  Crooked  River  Mln.,  etc.,  Co., 
23  Idaho,  677,  131  Pac.  6;  Coon  v.  Sommer- 
camp,  26  Idaho,  776,  146  Paa  728;  Boise- 
Payette  Lumber  Co.  v.  McCarthy,  31  Idaho, 
805,  170  Pac.  920;  Hansen  v.  Boise-Payette 
Lumber  Co.,  31  Idaho,  600,  174  Pac.  708. 

In  this  case,  neither  the  reporter's  nor  the 
clerk's  transcript  was  served,  the  record  on 
appeal  was  not  filed  within  60  days  after 
settlement  of  the  reporter's  transcript,  and 
no  showing  Is  made  that  the  failure  to  file 
the  transcript  was  not  due  to  the  fault  of 
appellant.  Nothing  remains,  therefore,  for 
this  court  to  consider,  and  the  appeal  must 
be  dismissed.  Costs  are  awarded  to  re- 
spondent. 

RICE,  O.  3n  and  McGARTHT  and  LS2B, 
JJ.,  concur. 

DUNN,  J.,  dissents. 

On  Rehearing. 

LEB,  J.  This  cause  was  before  the  court 
upon  respondent's  motion  to  dismiss  the  ap- 
peal, which  was  heard  and  sustained  for  the 
reasons  stated  in  Columbia  Trust  Co.  v.  Bald- 
ing, 84  Idaho, ,  205  Pac.  264.    Appellants 

petitioned  for  a  rehearing  on  said  order  of 
dismissal,  and  set  forth  as  reasons  therefor: 
(1)  That  they  employed  counsel  to  defend 
their  cause  in  the  district  and  also  In  the 
supreme  court,  under  the  terms  of  a  writ- 
ten contract  which  had  been  kept  and  per- 
formed by  them ;  (2)  that  after  their  appeal 
had  been  perfected  by  their  counsel  on  Au- 
gust 13,  1919,  by  inadvertence,  mistake,  or 
oversight,  he  ];)ermltted  the  time  in  which  the 


transcript  should  have  beat  filed  to 'Expire, 
and  failed  to  file  the  same,  without  the  knowl- 
edge or  fault  of  appellants;  (3)  that  they 
and  their  present  coimsel  never  knew  any 
reason  why  said  transcript  was  not  filed  and 
served  In  time ;  (4)  that  in  the  former  hear- 
ing npon  this  motion  appellants  were  unable 
to  give  their  present  counsel,  who  was-  em- 
ployed about  September  10,  1921,  the  facts 
or  reasons  why  the  former  counsel  had  failed 
to  serve  said  transcript  in  time ;  (5)  that  ap- 
peUan.:s'  present  counsel  was  unable  to  ob- 
tain the  facts  or  reasons  given  by  apiiellauts' 
former  counsel  as  to  why  they  bad  failed  to 
take  said  appeal,  untU  after  the  same  had 
been  dismissed;  (6)  that  the  reasons  given 
by  the  former  counsel  for  such  failure  do  not 
appear  to  be  valid  reasons;  (7)  that  for  the 
reasons  stated  appellants  were  unable  to 
make  the  showing  against  the  motion  to  dis- 
miss they  now  make.  They  asked  for  a  re- 
hearing, and  in  support  of  said  petition  filed 
numerous  affidavits  and  exhibits  which  tend- 
ed to  support  some  of  their  claims,  and  a  re- 
hearing was  granted. 

As  stated  In  Columbia  Trust  Co.  v.  Bald- 
ing, supra,  it  appears  from  the  record  that 
the  Judgment  from  which  this  appeal  was 
taken  was  entered  on  May  29,  1919;  that  an 
api)eal  therefrom  was  perfected  August  13th 
following ;  that  the  reporter's  transcript  was 
lodged  with  the  clerk  of  the  court  below 
.Tanuary  11,  1920,  and  within  the  time  al- 
lowed by  the  court  for  its  preparation ;  that 
two  copies  were  by  the  clerk  Immediately 
sent  to  appellants'  attorneys;  and  that  the 
trial  Judge  settled  and  allowed  such  report- 
er's transcript  January  21,  1921.  This  re- 
porter's transcript  does  not  show  that  It  was 
served  upon  respondent's  counsel  prior  to  its 
settlement,  and  the  motion  to  dismiss  is  in 
part  based  upon  such  failure  of  service  and 
because  of  respondent's  counsel  having  no  no- 
tice of  the  time  and  place  of  such  settlement. 
That  it  was  not  served,  and  that  notice  of 
Its  settlement  was  not  given  to  respondent's 
attorneys,  appears  to  be  conceded,  because  the 
affidavit  of  api>eUant8'  present  attorney,  who 
did  not  come  into  the  case  until  September, 
1921,  shows  that  he  transmitted  to  respond- 
ent's counsel  at  Salt  Lake  City  a  completed 
transcript  on  appeal  September  16,  1921. 

The  petition  for  rehearing,  with  the  ac- 
companying record,  presents  the  single  ques- 
tion as  to  whether  this  court  can  entertain  an 
appeal  under  this  state  of  facts,  where  the 
only  reason  given  by  appellants  for  a  fail- 
ure to  prosecute  their  appeal  In  time  Is  that 
they  employed  counsel  to  do  so,  and  were 
not  aware  that  it  bad  not  been  done  until 
long  after  the  time  had  expired  for  filing 
the  record  on  appeal  In  this  court 

The  procedure  In  this  court,  as  In  every 
court  of  last  resort.  Is  of  a  character  to  re- 
quire the  services  of  experienced  practition- 
ers, who  must  also  be  officers  of  this  court 
Without  such  professional  aid  the  ordinary 
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litigant  cannot  avail  himself  of  the  rU^t  of 
appeal.  We  think  thia  right  should  not  be 
denied  without  cogent  reasons,  where  an  ap- 
pellant has  himself  been  without  fault,  and 
sufficient  has  been  done  to  give  this  court 
Jurisdiction.  But  the  powers  and  duties  of 
this  court  are  circumscribed  and  defined  by 
the  Constitution  and  laws  of  the  state  re- 
lating to  Its  appellate  Jurisdiction,  and  those 
who  seek  to  invoke  its  supervisory  power.  In 
matters  of  appeal,  must  bring ,  themselves 
within  the  requirements  necessary  to  give  it 
Jurisdiction;  otherwise,  it  is  powerless  to 
afFord  relief  to  an  appellant,  although  he 
may  be  without  fault  in  the  matter.  As  said 
in  the  former  opinion,  supra: 

"The  service  required  by  C.  S.  |  6886,  snbd. 
2,  and  section  7166,  8ul>d.  3,  is  mandatory,  and 
a  failure  to  make  such  service  as  is  therein 
required  divests  this  court  of  Jurisdiction  to 
consider  on  appeal  the  record,  or  such  portion 
thereof  as  is  involved  in  the  failure  of  service" 

— citing  nnmsrous  decisions  where  this  court 
has  so  held.  This  court  has  repeatedly  held 
that  the  failure  to  serve  and  have  settled  and 
filed  the  reporter's  transcript,  as  required  by 
G.  S.  {  6886,  subds.  2  and  S,  deprives  this 
court  of  Jurisdiction  to  consider  on  appeal 
any  question  presented  by  such  transcript. 
Grisinger  v.  Hubbard,  21  Idaho,  469, 122  Pac 
853,  Ann.  Cas.  1913E,  87;  Furey  v.  Taylor, 
22  Idaho,  605, 127  Pac.  676;  Strand  v.  Crook- 
ed River,  etc.,  Co.,  23  Idaho,  577,  131  Pac.  5 ; 
Chapman  ▼.  Averill  Machinery  Co.,  28  Idaho, 
121,  152  Pac.  5r3;  Wells  v.  Culp,  30  Idaho, 
438,  166  Pac.  218;  Minneapolis  Threshing 
Mach.  Co.  V.  Peterson,  31  Idaho,  745,  176  Pac. 
99.  It  has  also  been  held  that  a  failure  to 
serve  and  file  the  completed  transcript  on 
appeal  as  required  by  C.  S.  {  7166,  and  rule 
26  of  this  court  (176  Pac.  six),  unless  the 
time  for  doing  so  has  been  extended  as  pro- 
vided by  rule  28,  operates  to  deprive  thi.s 
court  of  Jurisdiction  to  entertain  the  appeal 
over  the  objection  of  the  adverse  party. 
Bobannon  Dredging  Co.  v.  England,  30  Idaho, 
721,  168  Pac.  12;  Bolse-Payette  Lumber  Co. 
V.  McCarthy,  31  Idaho,  305.  170  Pac.  920, 

It  appears  from  the  showing  made  in  sup- 
port of  this  application  that  the  respondent 
bad  commenced  a  number  of  actions  in  the 
Sixth  Judicial  district  court,  in  and  for  Butte 
county,  to  foreclose  liens  against  the  inter- 
est of  settlers  under  the  Blaine  County  Ir- 
rigation Company  and  the  Blaine  County 
Investment  Company,  these  two  companies 
l)elng  closely  allied  in  interest,  and  respond- 
ent being  trustee,  holding  the  securities  con- 
stituting the  causes  of  action  being  fore- 
closed, and  that  the  settlers  united  In  an 


agreement  to  employ  counsel  to  defend  all  of 
said  actions  In  both  the  district  and  supreme 
courts.  It  further  appears  that  after  the 
trial  of  this  cause  in  the  district  court,  and 
the  entry  of  Judgment,  negotiations  were  en- 
tered into  between  respondent's  attorneys 
and  these  settlers  and  their  attorneys,  and 
that  a  majority  of  the  settlers,  probably  all 
of  them  with  the  exception  of  appellants,  ac- 
cepted respondent's  proposal  for  a  settlement 
of  the  controversy.  These  negotiations  for 
settlement  were  pending  at  or  about  the  tlma 
the  record  on  appeal  in  this  cause  should 
have  been  perfected  and  sent  up  to  this  court. 
It  aitpuars  from  the  affidavit  of  one  of  the 
attorneys,  filed  in  support  of  this  rehearing, 
that  appellants'  counsel  neglected  to  complete 
such  record  and  have  the  same  transmitted 
to  this  court  because  of  these  negotiations 
for  settlement,  and  his  I>elief  that  such  set- 
tlement would  be  made. 

If  it  appeared  that  appellants  or  their 
counsel  were  lulled  into  repose,  or  were  by 
any  act  on  the  part  of  respondent  induced  to 
believe  that  a  settlement  had  been  or  would 
be  made,  and  for  this  reason  the  record  on 
appeal  had  not  been  completed  and  filed  in 
this  court  in  due  time,  a  different  question 
might  be  presented.  But  from  the  record, 
and  particularly  the  counter  affidavit  filed  by 
respondent's  counsel,  to  which  is  attached  a 
transcript  of  the  entire  correspondence  had 
regarding  these  negotiations  for  settlement, 
it  is  apparent  that  the  course  of  action  on 
the  part  of  appellants  was  such  as  to  cause 
respondent  to  l)elieve  that  they  had  accepted 
the  terms  of  settlement,  and  that  it  later 
learned  with  surprise  that  appellants  were 
Insisting  on  appealing  their  case  to  this  court 
and  that  at  no  time  was  any  action  taken 
on  the  part  of  resijondent  or  its  counsel  that 
misled  appellants,  or  Induced  tbem  to  foregu 
perfecting  their  appeal.  In  case  they  decided 
not  to  accept  the  proi>o8ed  settlement. 

This  appeal  having  been  perfected  August 
13,  1919,  and  the  reporter's  transcript  not 
having  been  served,  settled,  or  filed  as  re- 
quired by  the  statute,  and  the  completed  rec- 
ord on  appeal  not  having  been  filed  in  thi^« 
court  until  September  16,  1921,  and  no  rea- 
son appearing  why  the  respondent  should  be 
estopped  from  Insisting  upon  its  motion  ti> 
dismiss  the  same,  or  that  could  now  give  this 
court  Jurisdiction  to  hear  said  nppcal  upon 
merit,  the  former  order  dismissing  this  ap- 
peal must  be  sustained,  and  U  is  so  ordered. 

BICE,  0.  J.,  and  BTTDGE  and  McOABTBT, 
33.,  concur. 
DUNN,  J.,  dissmtB. 
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(27  N.  M.  675)       ' 

DIAMOND    X    LAND    &    CATTLE    CO.    V. 

DIRECTOR  GENERAL  OF  RAIL. 

ROADS  et  al.     (No.  2503.) 

(Supreme  Court  of  New  Mexico.  Oct  81, 
1921.    Rehearing  Denied  March  14,  1922.) 

(Sylldias  hy  the  Court.) 

1.  Carriers  ®=>229(2)— Market  valne  at  place 
of  delivery  controls  as  to  damages. 

In  the  absence  of  special  contract,  tbe 
market  value  of  property  at  the  place  of  deliv- 
ery or  location  controls,  if  there  was  such  val- 
ae  there  on  the  day  in  question. 

2.  Carriers  €=s229(2)— Value  may  be  estab- 
lishod  although  no  market  value  exists. 

Market   value,   where  such  exists,   aifords 
the  most  satisfactory  evidence,  but  value  may 
•  be  established  notwithstanding  that  no  market 
value  exiiits. 

3.  Appeal  and  error  «=3205— Exduslon  of  evi- 
dence cannot  be  attacked  In  absonoo  Of  offer 
of  proof. 

In  the  absence  of  an  offer  of  proof,  action 
of  the  trial  court  in  excluding  evidence  cannot 
be  attacked  on  appeal. 

4.  Trial  «=3260(l)  — Instruotlons  covered 
properly  refused. 

Where  requested  instructions  have  been 
covered  by  the  court's  charge  to  the  jury,  there 
is  no  error  in  refusing  them. 

5.  Carriers  <S=>2I  I— Shipper's  duty  as  to  feed- 
ing and  watering  stock  In  transit  stated. 

The  duty  devolves  upon  the  shipper,  where 
such  shipment  is  accompanied  by  caretakers,  to 
feed  and  water  such  animals  if  the  railroad 
company  stops  its  trains  at  suitable  places 
and  affords  an  opportunity  of  so  doing  to  the 
shipper,  and,  even  though  the  railroad  company 
may  unload  the  animals  for  the  purpose  of 
feeding  and  watering  the  same  where  facilities 
for  such  purpose  do  not  exist,  it  is  the  duty 
of  the  shipper  to  render  such  assistance  as  is 
possible  in  caring  for  the  animals  and  mitigat- 
ing the  damage  which  may  be  sustained. 

6.  Railroads  e=>5V2,  New,  vol.  6A  Key-No. 
Series— Not  liable  for  negligence  during  fed- 
eral control. 

Railroad  companies  whose  lines  and  facili- 
ties were  taken  over  by  the  railroad  adminis- 
tration established  by  the  President  in  Decem- 
ber, 1917,  under  the  act  of  Congress  (U.  S. 
Comp.  St.  {  1974a)-,  were  not  liable  for  the 
acts  of  omission  or  commission  of  the  agents 
and  servants  of  the  Director  General  in  operat- 
ing such  railroads. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Brice,  Judge. 

Action  by  the  Diamond  X  Land  &  Cattle 
Company  against  the  Director  General  of 
Railroads  and  the  Atchison,  Toppka  &  Santa 
Vt  Railway.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed  as  to  tlie  Director 
General,  and  reversed  as  to  the  railway  com- 
pany, with  instructions  to  dismiss. 


W.  0.  Reld,  George  S.  Downer,  and  B.  G. 
Iden,  all  of  Albuquerque,  for  apppllants. 

L.  O.  Fallen  and  W.  A.  Dunn,  botb  of  Roa- 
well,  for  appellee; 

.  ROBERTS,  C  J.  Appellee  sued  the  Direc- 
tor- General  of  Railroads  and  the  Atchison, 
Topeka  &  Santa  F6  Railway  to  recover  dam- 
ages for  injury  to  animals  shipped  by  It  and 
others  from  a  station  near  Hagerman,  N.  M., 
on  the  line  of  the  Santa  Fe  Railway  to  In- 
terior, S.  D.  Three  or  four  parties  shipped 
from  the  same  point  of  origin  to  Interior,  S. 
D.,  at  the  same  time,  and  all  suffered  similar 
damages.  The  claims  of  the  other  shippers 
having  been  assigned  to  the  appellee,  all  were 
Joined  In  this  suit  and  are  included  in  the 
recovery.  Upon  a  trial,  the  jury  returned  a 
verdict  upon  which  Judgment  was  entered 
against  the  appellants  in  the  sum  of  $13,090, 
to  review  which  this  appeal  Is  prosecuted. 

Various  elements  entered  into  the  claimed 
damages,  such  as  needless  delay  in  transpor- 
tation, permitting  the  cattle  to  go  without 
food  and  water,  refusing  to  stop  the  trains  at 
suitable  places  for  unloading  and  feeding  the 
cattle,  Jerking  and  rough  handling  occasioned 
by  insufficient  motive  power,  unloading  at 
Murdo,  S.  D.,  in  a  snowstorm,  where  there 
were  no  adequate  facilities  for  caring  for  the 
cattle,  and  other  similar  complaints. 

The  court  instructed  the  Jury  to  find  the 
cattle's  market  value  in  the  condition  and 
at  the  time  they  should  have  arrived  at  In- 
terior, S.  D.,  and  appellant  claims  that  thla 
instruction  was  erroneous,  as  there  was  no 
evidence  before  the  Jury  upon  the  question  of 
the  market  value  of  cattle  in  the  condition 
in  which  these  cattle  were  at  the  time  of 
shipment.  Two  witnesses  testified  that  they 
knew  the  cattle  in  question  in  Chaves  county 
before  their  shipment,  knew  their  condition, 
and  were  familiar  with  market  conditions  at 
Interior,  S.  D.,  and  knew  the  market  value 
of  cattle  at  that  place;  that  the  market  value 
of  the  same  grade  and  <Aaaa  of  cattle  as  th.ise 
shipped  at  Interior  at  the  time  of  the  ar- 
rival of  the  cattle  in  question  was  a  stated 
sum,  classifying  the  cattle  and  value  at  dif- 
ferent prices  according  to  age.  Appelliint 
contends  that  the  witnesses  in  saying  that 
they  knew  the  market  value  of  the  same 
grade  or  class  of  cattle  at  Interior  were  re- 
ferring only  to  ages  and  breed,  such  as  Here- 
fords,  Short  Horns,  etc.  The  trial  court  evi- 
dently assumed,  and  In  this  we  ttiink  it  was 
justified,  that  the  witnesses  were  speaking 
of  the  grade  and  condition  with  reference  to 
the  flesh  and  physical  condition  of  the  cattle. 
If  they  were  right  in  their  interpretation  as 
to  what  the  witnesses  meant,  they  could  have 
developed  their  view  of  the  matter  upon 
cross-examination. 

[1  ]  "In  the  absence  of  Q>ecial  contract,  the 
market  value  of  property  at  the  place  of  de- 
livery or  location  controls,  if  there  was  such 
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value  there  on  tbe  day  In  question."  13  Bng. 
OD  Bt.  JK  670. 

.  These  witnesses  established  the  fact  that 
there  was  a  market  value  for  cattle  of  the 
same  grade  and  class  as  those  In  question  at 
tbe  time  of  dellverx,  and  evidence  of  such 
value  was,  of  course,  competent  and  proper. 
It  is  next  argued  that  the  court  was  in 
error  in  using  the  market  value  as  one  factor 
and  the  intrinsic  value  as  another  factor  for 
the  determination  of  the  amount  of  damages. 
The  Jury  were  told  in  the  instructions  to 
first  take  the  market  value  of  the  cattle  in 
the  conditlcHl  they  should  have  arrived,  and 
next  the  intrinsic  value  in  the  condition  they 
did  arrive,  and  assess  the  damages  at  the 
difterence.  If  the  cattle  had  a  market  value 
in  the  condition  they  arrived  at  their  destina- 
tion, this  would  have  been  the  proper  meas- 
ure of  value ;  but  the  witnesses  testified  that 
on  account  of  the  injuries  inflicted  upon  the 
cattle  and  the  bad  condition  in  which  they 
arrived,  there  was  no  market  value  for  them 
at  Interior,  S.  D.  Proof  was  then  offered  as 
to  the  intrinsic  value  of  the  animals  in  that 
condition.  We  fall  to  see  how  value  could 
have  been  otherwise  established  at  the  point 
of  destination. 

-  "The  market  value  of  live  stock  at  the  place 
of  destination  is  a  measure  of  damages  for 
loss  of  stock  where  market  exists  there,  other- 
wise the  intrinsic  value."  SutherlaDd  on  Dam- 
ages, {  93e. 

[2]  The  rules  for  the  ascertainment  of 
value  which  require  where  possible  proof  of 
the  market  value  and  otherwise  proof  of  the 
Intrinsic  value  or  actual  value  are  all  de- 
signed to  serve  as  a  yardstick  by  which  to 
measure  the  loss  which  the  complainant  sus- 
tains by  reason  of  the  tort  or  wrong  of  the 
defendant.  Market  value,  where  such  exists, 
offers  the  most  satisfactory  evidence,  but 
value  may  be  established  notwithstanding 
that  no  market  value  exists.  Sutherland  on 
Damages,  {  919. 

[3]  It  is  next  complained  that  the  court 
erred  in  refusing  to  allow  appellants  by  way 
of  rebuttal  to  show  the  intrinsic  value  of  the 
cattle  at  the  origin  of  shipment  Appellants 
sought  to  prove  by  a  witness  the  value  of 
the  cattle  at  the  point  of  origin  of  shipment. 
Objection  to  the  question  was  interposed  and 
sustained.  Appellants  have  shown  no  injury 
by  the  ruling  of  the  trial  court  in  excluding 
evidence  of  tlie  intrinsic  value  of  the  cattle 
at  point  of  shipment,  because  they  tailed  to 
state  to  the  court  what  they  expected  to 
prove  the  intrinsic  value  to  be  by  the  offered 
evidence.  In  the  absence  of  an  offer  of  proof, 
the  action  of  the  court  in  excluding  the  evi- 
dence cannot  be  attacked  on  appeal.  Ins.  Co. 
V.  Mercantile  Co.,  13  N.  M.  241,  82  Pac.  363; 
State  V.  Goodrich,  24  N.  M.  660,  176  Pac.  813; 
State  V.  Anderson,  24  N.  M.  360, 174  Pac.  215. 
Suppose,  for  example,  that  in  answer  to  the 
question  appellant  expected  to  prove  an  in- 
trinsic value  leaa  than  that  established  at 


point  of  destlnatloD.  ^ere  oonld  have  been 
no  injury  by  the  exdusion  of  the  evidence, 
consequently  we  cannot  say  that  appellants 
were  prejudiced  by  the  ruling  of  the  court. 

[4]  It  is  next  argued  that  the  court  erred 
In  refusing  to  give  to  the  Jury  requested  In- 
structions Nos.  5  and  7,  to  the  effect  that 
mere  proof  of  delay  In  transportation  of  tlie 
cattle  was  not  in  itself  proof  of  negligence,  but 
that  the  burden  was  upon  the  plaintiff  to 
show  that  such  delays  might  reasonably  have 
been  avoided,  and  that  such  delays  must  have 
been  canscd  by  the  defendant's  negligence, 
and  that  the  same  was  true  as  to  the  Jerk- 
ing and  Jarring  or  rough  handling  of  the  cat- 
tle. The  court  charged  the  Jury  generally 
that  the  burden  of  proof  was  on  the  plain- 
tiff, and  before  it  could  recover  it  must  estab- 
lish by  a  preponderance  of  the  evidence  all 
the  facts  necessary  to  Its  recovery ;  also,  that 
plaintiff  must  establish  the  several  acts  of 
negligence  charged  In  the  complaint  before 
it  could  recover  therefor,  including  negligent 
delays  and  negligent  Jerking  and  rough  han- 
dling of  the  cars.  The  requested  instructions 
having  been  covered  by  the  court's  charge  to 
the  jury,  there  was  no  error  in  refusing  them. 
The  same  Is  true  as  to  requested  instructions 
Nos.  2  and  6,  dealing  with  the  nonliability 
of  the  carrier  tor  damage  due  to  the  act  of 
God,  the  elements,  the  authority  of  law,  or 
the  act  or  default  of  the  shipper,  in  so  far 
as  a  statement  of  the  law  was  required  by 
the  evidence. 

[S]  It  is  also  contended  that  the  court 
erred  in  not  giving  tendered  Instructions  Koa. 
10,  11,  and  12,  which  stated  In  effect  that 
it  was  the  duty  of  the  owner  of  the  cattle, 
or  his  agents  who  accompanied  the  shipment, 
to  load  and  unload  the  same,  feed  and  water 
them,  and  care  for  them  while  in  transit. 
In  so  far  as  the  tendered  instructions  cor- 
rectly stated  the  law,  they  were  covered  by 
instructions  10  and  11  given  by  the  court 
These  instructions  were  as  follows: 

"No.  10.  The  owners  or  their  agents  who  ac- 
companied the  shipment  of  cattle  in  suit  would 
be  required  to  supply  the  cattle  with  feed  and 
water  necessary  to  keep  them  ht  proper  condi- 
tion, provided  the  defendants  stopped  their 
trains  for  such  purposes  at  points  where  ade- 
(luate  facilities  for  feeding  and  watering  the 
animals  and  obtaining  the  feed  and  water  for 
them  existed,  but  otherwise  no  such  obligation 
would  devolve  upon  the  plaintiffs  or  their 
agents  and  the  defendants  would  be  responsi- 
Cle  for  all  damage  negligently  occasioned  by 
reason  of  said  animals  not  being  properly  fed 
and  watered  under  such  conditions. 

"And  I  further  charge  you  that  if  you  find 
from  the  evidence  in  this  case  that  the  defend- 
ants assumed  the  responsibility  of  feeding  and 
watering  such  animals  at  any  place  or  places 
where  adequate  facilities  existed  for  so  doing, 
then  and  in  that  case  the  plaintiffs  would  be 
relieved  from  the  responsiUity  as  to  such 
points  and  such  responsibitatr  devolves  npon 
the  defendants." 

"No.  13.  It  waa  the  dnty  of  the  caretakara  ia 
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charge  of  snch  cattle  to  lend  all  reasonable  as- 
riatance  in' caring  for  same,  and  when  unload- 
ing at  the  town  of  Mnrdo  it  was  their  duty  to 
give  such  assistance  as  they  reasonably  could 
ia  caring  for  said  cattle  at  the  time  of  snch 
unloading  and  while  unloaded  at  said  town,  and 
all  loss  occasioned  by  failure  on  the  part  of 
such  caretakers  to  give  such  reasonable  assist- 
ance as  they  could  in  caring  for  such  live  stock 
cannot  be  diarged  to  the  negligence  of  the  de- 
fendants, and  if  you  find  from  the  evidence  that 
the  loss  or  injury  to  any  of  said  live  stock  re- 
sulted from  the  failure  of  said  caretakers  in 
■o  caring  for  the  live  stock,  you  will  exclude 
snch  losses  from  the  damages,  if  any,  which 
yon  may  find  for  the  plaintiff." 

Appellants  in  their  supplemental  brief 
have  called  to  the  attention  of  the  court  the 
opinion  of  the  Circuit  Court  of  Appeals 
(Eighth  arcuit)  in  the  case  of  A.,  T.  &  S.  F. 
Ry.  Co.  T.  Merchants  Live  Stock  Co.,  273  Fed. 
130,  recently  decided,  in  which  the  court  in 
considering  a  similar  question  said: 

"On  the  foregoing,  the  contention  is  made  by 
plaintiff  in  error  that  the  shipper,  through  its 
caretakers,  was  under  the  legal  duty  to  assist 
in  unloading,  reloading,  feeding  and  watering 
the  cattle  at  Amarillo  and  Strong  City— in- 
deed, that  these  were  primarily  duties  of  the 
caretakers — and  that  the  court  should  have 
expressly  so  instructed  the  jury,  and  that  the 
caretakers  could  not  be  permitted  to  judge  for 
themselves  whether  they  would  or  would  not 
lend  assistance  under  the  surrounding  circum- 
stances, and  that  plaintiffs  damage  should  be 
diminished  to  the  extent  that  the  assistance 
of  the  caretakers  would  have  lessened  the  loss. 
The  general  manager  forbade  the  caretakers  to 
give  any  assistance  at  Strong  CSty,  and  there 
is  testimony  that  they  gave  none  at  Amarillo, 
although  a  part  of  the  damage  claimed  was  de- 
pendent on  the  manner  in  which  the  cattle  were 
unloaded,  reloaded,  and  fed  and  watered  at 
those  points.  The  court,  in  the  fore  part  of 
an  instruction  (No.  24),  declared  the  law,  as 
now  and  then  contended  for  by  plaintiff  in  er- 
ror, that  is,  that  it  was  the  duty  of  the  care- 
takers to  assist  in  unloading,  feeding,  watering, 
resting  and  reloading  the  cattle,  that  if  the 
caretakers,  by  using  their  reasonable  diligence 
and  the  means  at  their  command,  could  have 
prevented  or  diminished  the  damage  done,  then 
any  such  damage  which  might  have  been  so 
prevented,  or  the  amount  in  which  such  damage 
might  have  been  diminished,  the  defendant  was 
not  responsible  for.  But  the  court  added  to 
this  declaration  of  law  the  following:  'And  it 
is  for  you  to  say  from  all  the  evidence  in  this 
case  bearing  upon  that  point,  whether  or  not, 
under  all  the  circumstances  as  they  Existed  at 
the  time,  the  use  of  reasonable  diligence  on  the 
part  of  the  caretakers  and  the  means  at  their 
command  required  them  to  assist  in  the  unload- 
ing, feeding,  watering,  resting  and  reloading 
the  cattle  at  Strong  City.'  The  jury  was  in- 
structed before  argument,  and  the  excerpt  was 
added  by  the  court  after  the  case  had  been 
partly  argued.  The  defendant  saved  its  ex- 
ception to-  the  instruction  as  thus  changed. 
We  are  of  opinion  that  the  Instruction  Is  right 


without  the  addendum— it  declared  its  duty  -as 
a  matter  of  law;  and  that  with  it,  it  was 
wrong  and  prejudicial  for  two  reasons:  First, 
it  left  the  matter  of  duty  a  question  of  fact  to 
be  settled  by  the  jury,  and  second,  the  in- 
struction thus  became  self-contradictory. 
There  was  no  issue  on  the  fact  as  to  the 
question  of  duty." 

Instruction  No.  13  made  It  the  duty  of  the 
caretakers  to  render  such  assistance  as  tbey 
could  at  Murdo,  S.  D.,  where  the  cattle  were 
unloaded,  and  It  was  contended  that  there 
were  no  facilities  provided  for  caring  for  the 
animals,  and  that  all  loss  occasioned  by  fail- 
ure on  the  pert  of  such  caretakers  to  give 
such  assistance  should  be  deducted  from  the 
damages  awarded.  If  any.  The  Instructions 
given  stated  the  law  correctly  and  covered 
the  subject;  hence  there  was  no  error  in  re- 
fusing the  requested  Instructions. 

It  is  urged  that  the  court  committed  error 
In  excluding  the  testimony  of  C.  O.  Brown, 
a  witness  for  the  appellants,  who  was  called 
as  an  expert  to  give  his  opinion  as  to  whether 
part  of  the  cattle  involved  were  in  shipping 
condition  as  to  flesh  and  strength.  There  are 
two  answers  to  this  contention:  First,  no 
statement  was  made  to  the  court  as  to  what 
the  witness  would  testify  to  In  answer  to  the 
question ;  and,  secondly,  the  witness  later  an- 
swered the  question  In  full. 

[•}  Prior  to  entering  upon  the  trial,  a  mo- 
tion was  interposed  by  the  railway  company 
to  dismiss  the  suit  as  to  It  on  the  ground 
that  at  the  time  the  Injuries  occurred,  and 
at  the  time  the  suit  was  Instituted,  Its  lines 
of  railway  were  under  the  control  of  and  be- 
ing operated  by  the  United  States,  by  and 
through  the  Director  General  of  Railroads 
pursuant  to  the  act  of  Congress  in  that  regard, 
which  was  denied.  The  court  was  in  error 
in  not  sustaining  the  motioH.  Railroad  com- 
panies, whose  lines  and  facilities  were  taken 
over  by  the  railroad  administration  estab- 
lished by  tbe  President  In  December,  1917, 
under  the  act  of  Congress  (U.  S.  Gomp.  St. 
i  1974a),  were  not  liable  for  the  acts  of  omis- 
sion or  commission  of  the  agents  and  serv- 
ants of  the  Director  General  in  operating 
such  railroads.  This  la  settled  by  decisions 
of  tbe  Supreme  Court  of  the  United  States. 
See  Northern  Pacific  Railroad  Co.  t.  North 
Dakota,  250  U.  S.  135,  39  Sup.  Ct.  602,  63  L. 
Ed.  897 ;  Missouri  Pacific  Railroad  Company 
V.  Ault,  256  U.  S.  554,  41  Sup.  Ct  593,  65  L. 
Ed.  647. 

The  case  will  be  affirmed  as  to  the  Direc- 
tor General  of  Railroads  and  reversed  as  to 
the  Atchison,  Topeka  &  Santa  F6  Railway, 
with  instructions  to  the  trial  court  to  enter 
an  order  of  dismissal  as  to  the  railroad  com* 
pany,  and  It  Is  so  ordered. 

RAYNOLDS  and  PARKER,  JJ.,  concur. 
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(71  Gola  Tt) 

V^EST  ELK  LAND  &  LIVE  STOCK  CO.  v. 
TELCK.     (No.  9808.) 

(Supreme  Court  of  Colorado.     Feb.  (t,  1922.) 

1.  Waters  and  water  courses  «=3t77(2)— In- 
junction against  construction  of  reservoir 
properly  refused  for  unreasonable  delay  till 
damage  was  complete  to  bring  case  to  trial. 

Permanent  injunction  was  properly  denied, 
plaintiff  baring  a  complete  remedy  in  damages, 
at  law,  and  having  failed  to  avail  himself  of  a 
temporary  injunction  awarded  him  when  he 
instituted  suit  to  enjoin  construction  of  a 
reservoir,  which  would  flood  his  land,  and  de- 
layed without  reason,  till  the  damage  was  com- 
plete, before  bringing  bis  case  to  trial. 

2.  Appeal  and  error  iS=>l54(2)— Plaintiff  by 
reason  of  amendment  to  conform  to  proof 
not  entitled  to  complain. 

Plaintiff,  on  the  court  awarding,  in  its  find- 
ings, damages  for  more  than  prayed,  and  on 
denial  of  the  injunction  prayed,  amended  his 
complaint  by  alleging  damages  in  the  sum 
awarded,  and  alleging  the  ameudment  was  made 
to  conform  to  the  proof,  cannot  complain  in  the 
appellate  court 

3.  Interest  «=> I— Recoverable  only  In  cases 
enumerated  In  statute. 

Interest  can  only  be  recovered  in  the  cases 
enumerated  in  the  statute. 

Error  to  District  Court,  Garfield  County; 
Jolm  T.  Stiuinate,  Judge. 

Action  by  Joe  Telck  against  the  West  End 
Land  &  Live  Stock  Company.  Plaintiff  had 
judgment  (or  part  of  tlie  relief  prayed,  and 
defendant  brings  error;  plaintiff  assigning 
cross-error.    Modified  and  affirmed. 

C.  W.  Parrow,  of  Glenwood  Springs,  and 
Caldwell  Yeaman,  of  Denver,  for  plaintiff  in 
error. 

J.  W.  Dollison;  of  Glenwood  Springs,  for 
defendant  in  error. 

WHITFORD,  J.  In  the  trial  court  defend- 
ant in  error  was  plamtifif,  and  the  plaintiff 
in  error  was  defendant.  The  parties  will  be 
designated  as  in  the  court  l>elow.  The  plain- 
tiff conunenced  his  action  in  October,  1010, 
for  Injunctive  relief  and  for  damages.  The 
court  denied  the  iujunction.  but  gave  Judg- 
ment for  damages.  The  defendant  brings 
error,  and   the  plaintiff  assigns  cross-error. 

It  appears  that  one  Samuel  j^^gan,  in  ISSS, 
settled  upon  a  portion  of  the  unsurveyed 
public  lauds  of  the  United  States,  and  con- 
tinued to  occupy  the  same  with  his  family 
until  his  death  in  1000.  In  September,  1904, 
Egan's  successors  In  interest  quitclaimed  their 
ix>ssess()ry  rights,  and  the  improvements 
made  b.v.Egau  to  the  plaintiff  for  the  sum  of 
$85.  Prior  to  the  purcliase  and  settlement 
by  plaintiff  the  government  established  a  for- 
est reserve  riow  known  as  the  White  River 
National  Reserve,  which  embraced  the  lands 


claimed  by  plaintiff.  Plaintiff  was  ordered 
to  vacate  by  the  officials  of  the  Forest  Re- 
serve, and  after  three  years'  at>8ence  waa 
reinstated,  and  the  lands  claimed  by  him 
surveyed  and  segregated  from  the  reserve. 
In  June,  1909,  plaintiff  filed  his  homestead 
entry,  and  subsequently,  on  May  9,  1916,  a 
patent  was  issued  to  him  by  the  government. 

The  defendant's  grantor  in  April,  1906. 
initiated  proceedings  under  the  statutes  and 
acts  of  Congress  for  a  reservoir  site  for  ir- 
rigation purposes,  which  included  7.21  acres 
claimed  by  the  plaintiff,  and  on  which  were 
situated  bis  buildings  and  Improvements. 
Plats  of  the  reservoir*  were  filed  with  and 
approved  by  the  Secretary  of  the  Interior. 
In  June,  1911,  the  defendant  completed  the 
construction  of  the  reservoir  at  a  cost  of 
about  $11,000.  The  waters  of  the  reservoir 
flooded  and  destroyed  plaintiff's  buildings. 
In  October,  1010,  defendant  commenced  the 
construction  of  its  reservoir,  to  prevent  which 
plaintiff,  on  October  24,  1910,  filed  bis  com- 
plaint against  defendant  for  a  temporary  in- 
junction and  for  $100  damages.  A  temporary 
injunction  was  ordered  November  2,  1910, 
against  defendant  from  Interfering  with 
plaintifTs  property  situated  on  said  lands, 
upon  condition  that  plaintiff  execute  an  in- 
junction bond  in  the  sum  of  $500.  Plaintlfl 
failed  to  file  the  required  bond,  and  no  in- 
junction was  issued.  The  defendant  filed  a 
general  demurrer  and  thereafter  no  proceed- 
ings whatever,  were  had  in  the  case  for  more 
than  eight  years,  when,  on  December  6, 1918, 
which  was  two  years  after  the  Issuance  of 
plaintiff's  patent  and  seven  years  after  the 
completion  of  the  reservoir,  plaintiff  filed 
an  amended  complaint,  alleging  his  damages 
at  $100,  and  praying  for  an  injunction  the 
same  as  prayed  for  in  bis  original  complaint. 
The  trial  was  to  the  court  The  court  de- 
nied the  injunction,  and  awarded  in  its  find- 
ings damages  in  the  sum  of  $400  and  interest 
from  October  12,  1910.  By  leave  of  court  the 
plaintiff  then  amended  his  amended  com- 
plaint by  interlineation,  increasing  the  avei^ 
ments  of  the  ad  damnum  clause  from  $100  to 
$400.  and  had  judgment  entered  for  that  sum. 

[1  ]  The  court  very  properly  denied  the  in- 
junction. The  plaintiff  had  a  complete  rem- 
edy, in  damages,  at  law..  At  the  time  of  in- 
stituting his  suit  he  was  awarded  a  tempo- 
rary Injunc-tion,  but  did  not  avail  himself  of 
it  but  delayed,  without  any  reason  for  bo 
doing,  until  the  damage  was  complete  before 
he  brought  his  case  to  trial. 

[21  The  court  awarded  $400  damages  in  its 
findings,  and  then  gave  plaintiff  leave  to 
amend  his  amended  complaint  Thereupon 
plaintiff,  after  amending  by  interlineation, 
added  the  folowing: 

"Plaintiff  by  leave  of  court  has  amended  his 
amended  complaint  by  alleging  damages  in  the 
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■am  of  $400;    said  amendment  being  made  to 
conform  to  the  proof  in  aaid  cause." 

After  the  court  denied  the  injonctlon,  plain- 
tiff amended  his  amended  complaint,  fixing 
by  averment  the  amount  of  his  damages  at 
$400,  and  the  court  entered  Judgment  for  the 
full  r.moimt  demanded  by  him.  He  alleged 
that  the  amendment  conformed  to  the  proof. 
We  think  plaintiff  cannot  now  complain. 

[3]  In  entering  Judgment  the  court  per- 
mitted the  plaintiff  to  recover  Interest  from 
October,  1910.  This  part  of  the  Judgment 
cannot  be  sustained.  It  is  the  rule  in  this 
state  that  interest  can  only  be  recovered  in 
the  cases  ennmerated  in  the  statute.  D., 
etc.,  R.  Co.  V.  Conway,  8  Colo.  1,  B  Pac.  142, 
54  Am.  Rep.  637 ;  Young  v.  Klmber,  44  Colo. 
448,  98  P*c.  1132,  28  L,.  R.  A.  (N.  S.)   626. 

The  Judgment  will  be  modified  by  the  dis- 
allowance of  interest  As  thus  modified,  the 
Judgment  will  be  affirmed. 

TBLIiEB  and  DEINISON,  JJ.,  concur. 


(71  Colo.  194) 

CRONIN    V.    HOAGE.      (No.    10035.) 

(Supreme  Cteurt  of  Colorado.    March  6,  1922.) 

i.  Appeal  and  error  «=» 1 002— Verdict  on  oon- 
flictlnfl  evidence  not  disturbed. 
A  verdict  based  on  conflicting  evidence  can- 
not be  disturbed  on  appeal. 

2.  Witaeaae*  «=9379(7)— CounMl  held  prop- 
erly permitted  to  read  from  complaint  In 
another  action. 

In  an  action  by  a  child  by  next  friend  for  in- 
juries, court  did  not  err  in  permitting  counsel 
to  read  from  a  complaint  filed  by  the  defend- 
ant in  an  action  for  the  alienation  of  her  hus- 
band's affections,  as  bearing  upon  plaintiff's 
testimony  that  she  was  living  with  her  hus- 
band, and  with  iiim  visited  the  scene  of  the 
accident. 

3.  New  trial  «s>IS0(4)— Affidavit  held  not  to 
show  diligenoo  In  attempting  to  And  witness. 

In  action  for  injuries  by  one  run  down  by 
aatomobile,  an  affidavit  for  new  trial  for  new- 
ly discovered  evidence,  setting  up  that  defend- 
ant had  been  unable  to  secure  the  attendance 
at  the  trial  of  the  driver  of  the  automobile, 
and  that  on  a  new  trial  he  would  testify  ei- 
ther in  person  or  by  deposition,  was  insufficient, 
where  it  did  not  show  diligence  on  the  part 
of  the  defendant  in  attempting  to  find  the 
witness,  and  did  not  show  to  what  the  wit- 
ness wonid  testify  if  present,  except  by  the 
unsupported  statement  of  affiant  that  he  would 
testify  to  certain  facts. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;   Charles  C.  Butler,  Judge. 

Action  by  (jharles  E.  Hoage,  a  minor,  ap- 
pearing by  his  next  friend  of  his  own  selec- 
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tlon,  Hattie  Hoage,  against  M.  V.  Cronin, 
doing  business  as  the  Cronin  Auto  Uvery 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Afilrmed. 

John  T.  Maley  and  Paul  De  Laney,  both 
of  Denver,  for  plaintiff  In  error. 

Jacob  V.  Schaetzel  and  Walter  £.  Schwed, 
both  of  Denver,  for  defendant  in  error. 

TELLER,  J.  Defendant  In  error,  appear- 
ing by  his  mother  as  next  friend,  recovered 
a  judgment  against  the  plaintiff  in  error  in 
an  action  for  personal  injury. 

Defendant  in  error,  a  boy  14  years  of  age, 
about  6:35  on  a  January  morning,  was  rid- 
ing across  the  Fourteenth  street  viaduct  with 
another  boy  named  Broadle,  both  on  bicycles. 
The  Broadle  boy  was  about  10  feet  in  ad- 
vance of  the  plaintiff,  riding  in  the  right 
hand  track  of  an  automobile,  which  had 
passed,  over  the  viaduct  subsequent  to  the 
fall  of  five  or  six  inches  of  snow.  Plaintiff 
wag  riding  in  the  left-hand  track  of  said 
vehicle.  An  automobile  belonging  to  the  de- 
fendant, and  driven  by  one  Kidd,  ran  down 
the  plaintiff,  and  inflicted  upon  him  the  In- 
Jury  of  which  he  complains. 

The  testimony  as  to  the  accident  consisted 
of  that  of  the  two  hoys,  the  only  eyewitnesses 
of  the  accident,  of  a  police  officer  who  testi- 
fied as  to  the  automobile  and  bicycle  tracks, 
as  did  the  husband  of  plaintiff  in  error, 
who  was  at  the  scene  of  the  accident  an 
hour  or  more  after  it  occurred.  The  driver 
of  the  automobile  was  not  a  witness. 

(1]  Plaintiff  in  error  contends  that  the 
evidence  is  wholly  insufficient  to  support  the 
verdict.  A  reading  of  the  record  does  not 
sustain  this  contention.  There  was  evidence 
from  which  the  jury  might  reasonably  have 
found  as  they  did,  though  there  was  other 
evidence  from  which  a  contrary  inference 
might  have  been  drawn.  Under  that  condi- 
tion we  cannot  disturb  the  verdict. 

[2]  It  is  further  contended  that  the  court 
erred  in  permitting  coimsel  for  plaintiff  to 
read  from  a  complaint  filed  by  the  defend- 
ant in  an  action  for  the  alienation  of  her 
husband's  affections.  The  court  admitted 
this  evidence  solely  as  bearing  upon  plain- 
tiff in  error's  testimony  that  she  was  living 
with  her  husband,  and  with  him  visited  the 
scene  of  the  accident  on  the  morning  it  oc- 
curred.   We  find  no  error  in  the  ruling. 

[3]  It  is  also  cimtended  that  the  court 
erred  in  not  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  De- 
fendant filed  an  affidavit  setting  up  that  she 
had  been  unable  to  secure  the  attendance, 
at  the  trial,  of  Kidd,  the  driver  of  the  auto- 
mobile, and  that  on  a  new  trial  he  would 
testify  either  in  person  or  by  deposition.  The 
affidavit  was  insufficient,  in  that  it  did  not 
show  diligence  upon  the  part  at  the  defend- 
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ant  In  attempting  to  find  the  witness,  and  did 
not  show  to  what  the  witness  would  testify 
it  presoit,  except  by  the  nnsnpported  state- 
ment of  lUBant  that  he  would  testify  to  cer- 
tain facts.  Ward  y.  AtUnson,  22  Colo.  App. 
134,  123  Pac.  120. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

ALLEZM    and  DENISON,  JX,  concur. 


(71  Colo.  198) 

ROBERTS  V.  PEOPLE.     (No.  10129.) 
(Supreme  Coart  of  Colorado.    Uarch  6,  1922.) 

1.  False  pretenses  $=35— Noncompllanoe  with 
law  Inddental  to  transaction  with  resulting 
Injury  held  not  Intent  to  defraud  unless 
knowledge  of  law  shown. 

Where  noncompliance  with  the  Bulk  Sales 
Law  resulted  in  the  attachment  of  creditors* 
liens  and  in  the  injury  complained  of,  and  nei- 
ther of  the  parties  knew  of  such  law,  a  rep- 
resentation by  defendant,  made  during  negotia- 
tions for  the  sale  of  a  pool  room  and  cigar 
business,  that  the  goods  were  free  from  liens, 
did  not  involve  the  requisite  intent  to  defraud 
to  constitute  the  offense  of  obtaining  money  by 
false  pretenses. 

2.  Criminal  law  «=»3I3  —  Presumption  of 
knowledge  of  law  cannot  supply  intent  40 
violate  another  law. 

The  presumption  of  knowledge  of  law  which 
prevails  to  prevent  a  violator  of  the  law  from 
escaping  a  penalty  on  the  ground  of  ignorance 
cannot  be  nsed  to  supply  an  intent  to  violate 
another  law. 

3.  False  pretenses  4=349(1)— Must  be  positive 
evidence  that  person  alleged  to  have  been  de- 
frauded suffered  loss. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses  committed  by  representing  that 
there  was  nothing  owing  on  the  property  sold, 
when  the  amonnt  paid  therefor  was  shown,  but 
no  showing  was  made  as  to  the  value  of  thing 
sold,  ^e  evidence  was  insufficient  to  establish 
that  the  purchaser  was  defrauded. 

Department  1. 

ESrror  to  District  Court,  Kit  Carson  Coun- 
ty; Arthur  Comforth.  Judge. 

Bay  Roberts  was  convicted  of  obtaining 
money  by  false  pretenses,  and  he  brings  er- 
ror.   Reversed. 

Louis  Vogt,  of  Burlington,  and  Allen  & 
Webster,  of  Denver,  for  plaintiff  in  error. 

Victor  El  Keyes,  Atty.  Gen.,'  and  Charles 
R.  Conlee  and  Samuel  Chutkow,  Asst  Attys. 
Gen.,  for  the  People. 

TELLER,  J.  Plaintiff  in  error  was  con- 
victed on  a  charge  of  obtaining  money  by 
false  pretenses,  and  brings  error. 

The  information  alleged  that  the  defendant 


had  Induced  <me  Miller  to  purchase  a  pool 
hall  and  a  stock  of  cigars,  eta,  by  repre- 
senting that  he  was  the  owner  thereof,  and 
that  there  was  nothing  owing  on  it ;  that  be 
thereby  obtained  $166.09  of  said  purchaser's 
money. 

The  evidence  showed  that  Miller  purchased 
the  pool  hall  and  stock  for  $1300,  and  later, 
having  learned  that  some  of  the  stock  had 
not  been  paid  for,  and  that,  not  having  com- 
plied with  the  law  governing  the  sale  of  a 
merchandise  stock  in  bulk,  he  had  not  ac- 
quired title  to  said  goods,  he  paid  for  them 
to  the  amount  above  stated. 

The  prosecution  relied,  and  still  relies, 
upon  the  evidence  tending  to  show  tliat  de- 
fendant represented  that  the  stock  was  clear, 
except  a  chattel  mortgage  which  he  agreed 
to  pay  and  paid. 

The  defendant  insists  that  the  evidence 
fails  to  establish  two  necessary  elements  of 
the  offense  charged,  viz.  Intent  to  defraud, 
and  an  actual  defranding. 

[1]  Upon  the  question  as  to  what  defend- 
ant stated  about  the  bills,  the  erldenoe  is 
conflicting,  and  need  not  t>e  considered.  It 
Is  unquestioned  that,  when  the  sale  was  ne- 
gotiated, any  balance  due  for  merchandise 
was  a  simple  obligation  of  the  defendant, 
with  no  Hen  on  the  gooda  When  the  sale 
was  completed,  without  compliance  with  Oie 
Bulk  Sales  Law,  a  lien  or  liens  attached,  or 
at  least  became  possible. 

Miller  testified  that  because  of  said  law 
he  was  compelled  to  pay  said  sum.  It  was 
therefwe  that  law  which  caused  the  injury 
to  Miller.  To  constitute  the  offense  charged, 
there  must  be  an  intent  to  defraud,  but,  if 
the  defrauding  results  only  from  the  applica- 
tion of  the  law,  there  could  be  no  intent  on 
the  part  of  defendant  nnieps  he  knew  of  the 
law  and  its  effect  In  such  a  case.  It  does 
not  at^ear  that  either  party  to  the  sale  had 
any  Imowledge  of  the  law. 

[2]  It  is  true  that  every  one  Is  presumed 
to  know  the  law,  but  snch  presumption  does 
not  form  a  basis  for  a  second  presumption 
of  Intent  to  defraud.  In  other  words,  the 
presumption  which  is  Indulged  to"  prevent  a 
violator  of  a  law  from  escaping  a  penalty  on 
the  grounds  of  Ignorance  cannot  be  used  to 
supply  an  intent  to  vlcdate  another  law. 

On  this  record  it  cannot  be  said  that  de- 
fendant intended  to  defraud  Miller. 

[3]  There  is  lacking  also  evidence  that 
Miller  was  In  fact  defrauded.  The  record 
slioiwB  the  amount  paid  for  the  pool  room, 
but  there  is  nothing  to  show  how  much  the 
thing  sold  was  worth.  To  Justify  a  convic- 
tion there  must  be  positive  evidence  that  Mil- 
ler suffered  loss  on  the  transaction. 

For  these  reasons,  the  Judgment  Is  re- 
versed. 

ALLEN  and  BAILEY,  JJ.,  concur. 
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THOMAS  V.   JOHNSON. 

(Supreme  Conrt  of  Colorado. 

1.  Exeoutora  aad  administrators  ^=>22l  (3)— 
Writing  by  deoeated;  stating  that  deceased 
held  money  for  dalmaat,  admissible,  though 
■ever  delivered. 

Where  a  writing  waa  found  among  deceae- 
•d'B«  papers  stating  that  decedent  had  $500  for 
safe-keeping  for  claimant,  even  though  never 
delivered,  it  waa  competent  evidence  that  de- 
ceased held  the  money. 

2.  Trial  (8=s>58— Allowing  withdrawal  over  ob- 
jection of  Incompetent  evidenoe  found  nn- 
favorafale,  error. 

To  allow  a  party,  against  objection  of  his 
adversary,  to  withdraw  even  incompetent  evi- 
dence, when  he  finds  it  unfavorable  to  himself, 
was  error. 

3.  Appeal  and  error  4»  1 047(3)— Error  In  al- 
lowing withdrawal  of  Inoompetent  evidenoe 
cured  by  adversary's  evidence. 

Any  possible  error  from  the  withdrawal  of 
incompetent  evidence,  showing  that  a  writing 
relied  on  by  plaiutiS  was  never  delivered,  was 
cured  by  testimony  of  defendant's  witness 
proving  that  fact 


Department  2. 

Error  to  District  Conrt,  City  and  County 
of  Deavet;  George  H.  Bradfleld,  Judge. 

In  the  matter  of  the  estate  of  Christine 
Nelson,  deceased.  From  a  Judgment  allow- 
ing the  claim  of  M.  L.  Johnson  against  the 
estate,  Theodore  H.  Thomas,  administrator, 
brings  error  and  applies  for  supersedeas. 
Supersedeas  denied,  and  Judgment  affirmed. 

3.  I.  HolIlngBworth,  of  Denver,  for  plain- 
tiff in  error. 

Goudy  ft  Oondy  and  Frank  L.  Ross,  all  of 
Denver,  for  defendant  in  error. 

DBNISON,  J.  The  case  is  here  on  error 
to  the  Denver  district  conrt,  upon  a  Judg- 
ment in  favor  of  defendant  In  error,  allow- 
ing his  claim  against  the  estate  of  Christine 
Nelson,  of  which  Thomas  was  administrator. 

[1]  Johnson  and  the  decedent  lived  to- 
gether as  man  and  wife.  The  claimant  was 
offered  as  a  witness  in  h(s  own  behalf.  The 
administrator  objected  tliat  he  was  incom- 
petent, under  R.  S.  i  7217,  but  the  objection 
was  overruled.  Upon  cross-examination  be 
testified:  That,  after  her  death,  he  found. 
Among  her  effects  on  the  chiffonier  in  the 
bouse,  Exhibit  C,  which  was  as  follows: 

"Denver,  Colorado,  February  26,  1&16.  I 
have  for  safe-keeping  belonging  to  M.  L.  John- 
son five  hundred  $500.00.  May  Nelson  in  case 
anything  happens  to  me  you  give  that  to  Mr. 
Johnson.  Christina  Nelson." 

That  he  gave  this  paper  and  the  rest  of 
her  effects  to  Mr.  Thomas,  the  administrator, 
who  afterwards  returned  it  to  him. 
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When  the  claimant  rested  the  administra- 
tor moved  for  a  directed  verdict,  claiming 
that  the  claimant's  own-  testimony  proved 
there  was .  no  delivery  of  the  above  instru- 
ment Regardless  of  the  question  of  delivery, 
the  motion  was  properly  overruled.  The  ulti- 
mate question  for  the  Jury  was  not  whether 
the  writing  was  delivered,  though  they  might 
consider  that  question,  but  whether  the 'de- 
cedent held  Jolmson's  money.  There  was 
other  evidence  of  the  genuineness  of  her 
signature,  and  the  paper,  even  if  never  de- 
livered, was  competent  evidence  tending  to 
show  that  she  held  the  money.  There  could 
therefore  be  no  directed  verdict  for  the  es- 
tate. 

[2,  3]  Before  the  said  motion  was  over- 
ruled, the  administrator  withdrew  his  ob- 
jection to  the  competency  of  the  claimant; 
thereupon  the  court  against  objection,  per- 
mitted the  latter  to  withdraw  the  testimony 
he  had  given  in  his  own  behalf,  and  the 
court  instructed  the  Jury  accordingly.  This 
is  the  principal  error  relied  on  for  reversal. 
We  think  it  erroneous  to  allow  a  party 
against  the  obJectl(»  of  bis  adversary,  to 
withdraw  even  incompetent  evidence  when 
he  finds  it  unfavorable  to  himself,  but  in 
this  case,  there  was  no  prejudice.  The  ad- 
ministrator might  himself  have  called  the 
witness  and  proved  the  facts  he  relied 
on  to  show  there  was  no  delivery;  indeed, 
the  court  suggested  It  but  he  did  not  do  so. 
He  did,  however,  prove  those  facts  by  an- 
other witness,  and  they  were  uncontradicted. 
This  cured  the  error.  B.  &  M.  R.  R.  Co.  v. 
Burch,  17  Colo.  App.  401,  408,  409,  68  Pac.  6. 

Supersedeas  denied,  and  Judgment  af- 
firmed. * 


TEULmi,  Acting  0.  J.,  and  WHITFORD,  J., 
concur. 


DAY  V.   BR0YLE8.      (No. 

(Supreme  Court  of  Colorado. 
1022.) 


(71  Colo.  196) 
10047.) 

March  6^ 


Fraudulent  oonveyancee   4=9l88— Indorser  of 
note  to  defraud  oredltors  held  in  pari  delicto 
with  Indorsee,  so  a»  to  preclude  relief  as  be- 
tween them. 
Evidence  that  a  daughter.  Joint  payee  with 
her  mother  of  a  note,  and  who  sought  to  have 
an  indorsement  thereof  to  her  mother  canceled, 
had  been  twice  married,  once  divorced,  had  at 
least  one  child,  and  had  for  many  years  been 
on  bad  terms  with  her  mother,  held  not  to  es- 
tablish that  daughter  was  unduly  influenced  by 
her  mother  in  making  the  indorsement,  so  that 
the  daughter  was  not  entitled  to  have  the  in- 
dorsement canceled  on  the  theory  that  she  was 
not  in  pari  delicto  with  the  mother. 

Department  2. 

Error  to  District  Court,  Conejos  County; 
Jesse  0.  Wiley,  Judge. 
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Suit  by  Nellie  B.  Day  against  Nellie  A. 
Broyles.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Albert  L.  Moses,  of  Alamosa,  for  plaintiff 
in  error. 

Culver  A.  Green,  of  Conejos,  for  defendant 
in  error. 

DENISON,  J.  The  plaintiff  in  error 
brought  suit  against  the  defendant  in  error, 
her  mother,  to  cancel  an  indorsement  made 
by  the  former  to  the  latter,  of  a  note,  pay- 
able to  them  Jointly.  The  court  dismissed 
the  bill  because  the  plaintiff's  testimony 
showed  that  the  indorsement  was  made  for 
the  purpose  of  defrauding  her  creditors. 

The  plaintiff's  counsel  does  not  dispute 
here  the  principle  upon  which  the  court  act- 
ed, but  claims  that  the  parties  in  this  case 
were  not  In  pari  delicto,  because  the  plaintiff 
was  unduly  Influenced  by  her  mother  to  mal^e 
the  indorsement.  The  evidence,  however, 
shows  no  undue  Influence,  but,  on  the  con- 
trary, shows  definite  and  independent  action 
and  intent  on  the  part  of  the  plaintiff.  Coun- 
sel's theory  is  that  the  plaintiff  was  an  In- 
nocent and  unsophisticated  girl  of  21  years, 
strongly  under  the  influence  of  her  mother. 
The  evidence  is  that  she  had  been  twice  mar- 
ried, once  divorced,  had  at  least  one  child, 
and  for  many  years  had  not  been  on  good 
terms  with  her  mother,  and  her  own  evidence 
■hows  her  to  bare  been  keen  and  highly  so- 
Idilstlcated. 

Judgment  affirmed. 

TELLER,  Acting  C.  J,,  and  WHITFOBD, 
J.,  concur. 


(71  Colo.  202) 

KELLIHERv.  PEOPLE.    (No.  10279.) 

(Supreme  Court  of  Colorado.    March  6,  1922.) 

Process  9=355 — Criminal  proceeding  Is  "sulf 
witliin  statute  relating  to  disqualilloation  of 
sheriir. 
Within  Rev.  St.  1906,  {  1299,  requiring  the 
process  in  a  suit  to  be  served  by  the  coroner 
whenever  any  party  makes  alSdavit  the  sheriff 
is  disqualified,  the  term  "suit,"  when  construed 
with   other   provisions    of   the    original   act   of 
which  that  section  was  a  part,  includes  criminal 
proceedings,  so  that  it  was  error,  in  view  of 
the    mandatory   character   of   the    statute,    to 
permit  the  sheriff  to  serve  process  after  ac- 
cused had  filed  an  affidavit  of  partiality. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Process.] 

Department  1. 

Error  to  Otero  (bounty  Court;  B.  C.  Glenn, 
Judge. 

Jerry  Kelliher,  Jr.,  was  convicted  of  vio- 
lating the  prohibition  law,  and  he  brings 
error.    Reversed  and  remanded. 


John  A.  Martin,  of  Pueblo,  for  plaintiff 
in  error. 

Victor  E.  Keyea,  Atty.  Goi.,  and  Chaa. 
R.  Coulee  and  Samud  Cbutlcow,  Asst.  AttTa. 
Gen.,  for  the  People 

ALLEN,  J.  The  plaintiff  was  Infmmed 
against,  tried,  and  convicted  In  the  county 
court  on  a  ^criminal  charge  relating  to  in- 
toxicating liquors.  Prior  to  the  trial,*  and 
before  a  Jury  was  summoned,  he  filed  an  affi- 
davit to  disqualify  the  sheriff  from  act- 
ing in  the  case,  and  also  moved  to  the 
same  effect  The  motion  was  overruled.  The 
question  raised  by  the  motion  was  subse- 
quently raised  in  other  ways.  There  is  but 
one  question  presented,  and  that  is  whether 
the  statute  relied  on  by  the  accused  is  ai^ 
pUcnble  in  criminal  cases. 

The  affidavit  was  filed  In  r^iance  upon 
that  statute,  which  is  section  1299,  R.  S. 
1908.  That  section,  so  far  as  material,  reads 
as  f<dlows: 

"Whenever  any  party  •  •  •  ghsB  make 
and  tie  with  the  clerk  of  the  proper  coort  an 
affidavit  stating  that  he  believes  that  the  sheriff 
of  such  county  will  not  by  reason  of  either 
partiality,  prejudice,  consanguinity  or  interest, 
faithfully  perform  his  duties  in  auy  snit  com- 
menced *  *  *  in  said  court,  the  clerk  shall 
direct  the  original  or  other  process  in  such 
suit  to  the  coroner,  who  shall  execute  the 
same  in  like  manner  as  the  sheriff  might  or 
ought  to  have  done." 

This  statute  has  been  held  mandatory. 
Litdi  ▼.  People,  19  Colo.  App.  433,  75  Pac. 
1083.  It  is  not  disputed  that  the  affidavit 
involved  in  the  Instant  case  was  sufiicioit. 
If  the  statute  is  applicable.  The  theory  of 
the  trial  court  apparently  was,  and  the  con- 
tention of  the  Attorney  General  now  is,  that 
a  defendant  in  a  criminal  action  cannot 
avail  himself  of  the  provisicais  of  this  stat- 
ute ;  in  other  words,  that  the  statute  has  no 
application  in  criminal  cases.  The  theory 
and  the  contention  thus  stated  is  based  en- 
tirely on  the  fact  that  the  statute  uses  the 
term  "suit."  It  is  argued  that  the  word  in 
question  does  not,  and  was  not  intended  to, 
comprohend  a  criminal  proceeding. 

In  Com.  V.  Moore,  143  Mass.  136,  9  N. 
El  25,  58  Am.  Rep.  128,  the  court  said: 

"The  word  'snif  has,  in  practice,  been  consid- 
ered as  meaning  criminal  prosecutions,  as  well 
as  civil  proceedings." 

This  expression  was  made  in  connection 
with  a  reference  to  a  statute  relating  to 
juries,  and  particularly  to  a  section  thereof 
providing  that,  upon  motion  of  either  party 
in  a  "suit,"  the  court  is  required  to  examine 
the  person  called  as  Juror  with  reference 
to  his  interest,  prejudice,  etc. 

The  statute  involved  in  the  instant  case 
Is  a  section  of  an  act  entitled  "An  act  re- 
lating to  counties  and  county  officers,"  as 
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found  In  tbe  General  Lews  of  1861,  p.  84. 
The  act  Indudes  proTlsions  relating  to  the 
duties  of  sheriflB  and  coroners,  Irrespective 
of  whether  such  duties  pertain  to  criminal 
or  to  <*lvil  cases.  Construing  the  section 
now  being  considwed,  section  1299,  R.  S. 
1908,  in  connection  with  the  entire  act  and 
Its  purview,  there  appears  no  legislative  In- 
tent, In  that  section,  to  refer  only  to  du- 
ties in  civil  actions  and  not  in  criminal  pro- 
ceedings. In  tbe  section  immediately  pre- 
ceding (section  1296,  R.  S.  1908)  the  Ijegls- 
lature  used  the  term  "the  case,"  and  ap- 
peared to  refer  to  the  "affidavit  •  •  • 
flled  as  provided  In  the  succeeding  section" 
In  the  caRe,  or  any  cas& 

In  Saunders  v.  People,  63  Colo.  241,  165 
Pae.  781,  secUon  3702,  R.  S.  1908,  which  pro- 
vides for  the  taxation  of  a  Jury  fee  "as 
part  of  the  costs  of  suit  In  each  cause  tried 
by  a  Jury,"  was  held  to  be  applicable  in 
criminal  cases.  It  wlU  be  observed  that 
the  statute  there  used  the  term  "suit"  and 
"cause." 

The  statute  involved  in  tbe  instant  case 
Is  not  one  relating  exclusively  to  either  crim- 
inal or  dvil  procedure,  but  Is  one  dmply 
relating  to  duties  of  the  sheritF  and  cor- 
oner, and  the  legislative  intent  was  to  sub- 
stitute the  coroner  for  the  sheriff  in  any 
case,  not  merely  in  a  dvlI  action,  where  the 
affidavit  Is  flled. 

In  our  opinion,  the  statute  Is  applicable 
to  criminal  actions.  It  Is  conceded,  in  ef- 
fect, that  reversible  error  was  committed  If 
tbe  statute  Is  applicable.  The  judgment  Is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  harmony  with  tbe  con- 
clusion above  announced. 

TELLER,  J.,  sitting  tor  SOCKET,  a  J,  and 
BAILED,  J.,  concur. 


(71  Colo,  tan 

SMITH  V.  PIERCY.    (No.  10004.) 

(Supreme  Court  of  Colorado.    March  6,  1922.) 

1.  Arbitration  and  award  €=320— Arbitration 
agreement  held  to  show  that  question  of  dam- 
ages was  before  arbitrators. 

Wbere  parties  to  a  contract  to  convey  land 
agreed  tbey  should  be  boimd  by  the  verdict  of 
arbitrators,  all  matters  arising  out  of  and  io- 
volved  in  tbe  original  contract  of  purchase  and 
sale,  including  tbe  question  of  damages,  were 
properly  before  the  arbitrators. 

2.  Arbitration  and  award  €=38&— Where  an- 
swer set  up  arbitration  award,  objection  that 
agreement  did  not  authorize  consideration  of 
damages  should  have  been  presented  by  de- 
murrer or  replication. 

In  an  action  on  a  contract,  where  an  an- 
swer set  up  an  arbitration  agreement  and  an 
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award  as  a  bar,  and  the  replication  admitted 
the  execution  of  tbe  agreement,  but  attaclsed 
It  as  being  unfair,  objection  by  plaintiff  that 
arbitration  agreement  did  not  authorize  arbi- 
trators to  consider  the  question  of  damages 
arising  out  of  the  breach  of  contract  should 
have  been  presented  by  demurrer  or  replication. 

Error  to  District  Court,  Sedgwick  County; 
L.  C.  Stephenson,  Judge. 

Action  by  T.  A.  Smith  against  James  Pier- 
cy.    From  judgment  for  defendant,  plaintiff. 
brings  error.    Affirmed. 

Allen  &  Webster,  of  Denver,  for  plaintiff  in 
error. 

Halllgan,  Beatty  &  Halllgnn,  of  North 
Platte,  Neb.,  and  Rolfson  &  Hendricks,  of 
Julesburg,  for  defendant  in  error. 

BAILEY,  J.  [1]  This  case  arises  over  an 
award  in  arbitration,  had  for  the  purpose  of 
settling  a  disagreement  concerning  the  pur- 
chase and  sale  of  land.  After  all  of  tbe  testi- 
mony was  in  tbe  court  instructed  a  verdict 
for  defendant,  and  judgment  was  rendered 
accordingly.  This  Judgment  is  now  bere  for 
review. 

The  agreement  to  arbitrate  la  as  follows: 

"In  consideration  of  our  signatures  hereto 
it  is  agreed  as  follows:  Whereas,  there  was 
a  certain  contract  issued  b;  James  Piercy  to 
T.  A.  Smith,  contracting  for  delivery  Section 
13 — 12 — 44t  Deuel  County,  Nebraska,  and 
Whereas,  James  Piercy  wishes  to  remove  any 
interest  T.  A.  Smith  might  have  in  and  to  said 
land,  and  Whereas,  T.  A.  Smith  is  willing  to 
sell  and  quitclaim  to  James  Piercy  all  interest 
that  he  might  have  if  any  to  James  Piercy,  at 
the  sum  fixed  by  the  arbitrator  or  arbitrators 
selected  today,  by  James  Piercy  and  T.  A. 
Smith;  if  one  arbitrator  cannot  be  agreed  as 
O.  K.  by  both,  each  can  select  a  man  of  his 
own  choosing,  and  tbey  also  are  given  authority 
to  select  the  third  arbitrator,  and  these  are  to 
meet  at  once  with  T.  A.  Smith  and  James  Pier- 
cy and  after  gathering  the  facts  each  shall  pre- 
sent, they  to  render  a  verdict,  and  each  party 
hereto  is  bound  by  said  verdict,  James  Piercy 
to  pay  whatever  amount  tbey  state  is  right,  in 
consideration  for  a  quitclaim  deed  from  T.  A. 
Smith  of  bis  interest  only,  as  Deuel  County 
records  appear;  ond  if  there  be  a  verdict  T. 
A.  Smith  is  also  bound  by  their  decision,  and  he 
is  to  take  whatever  they  decide  is  right,  wheth- 
er much  or  little,  or  nothing,  in  consideration 
of  immediately  delivering  a  quitclaim  deed,  to 
his  interest,  if  any,  in  Section  above  described, 
at  arbitrators'  order." 

Under  the  above  a^eement  arbitrators 
were  duly  selected,  hearing  was  bad,  and 
plaintiff  and  defendant  both  appeared  and 
testified  i)erson.Tlly  and  introduced  other  evi- 
dence. Upon  tbe  conclusion  of  tbe  hearing 
the  arbitrators  rendered  tbe  following  award: 

"We  do  hereby  find  that  the  said  T.  A.  Smith 
shall  make  and  deliver  to  the  said  James  Pier- 
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cy  a  releue  «f  th*  above-mentioned  contract, 
said  contract  now  appearing  on  file  in  the 
County  Clerk's  Record  of  Deuel  County,  Ne- 
braska, and  that  the  said  James  Piercy  shall 
pay  to  the  said  T.  A.  Smith  the  sum  of  Two 
Hundred  ($200.00)  Dollars,  and  that  the  said 
James  Piercy  and  T.  A.  Smith  shall  each  pay 
to  each  of  the  arbitrators  the  sum  of  Five 
($6.00)  DoUars." 

After  the  award  Smith  brought  this  action 
for  damages  In  the  sum  of  $12,600.00  on  ac- 
-  count  of  the  alleged  breach  of  the  contract 
of  purchase  and  sale  on  which  the  arbitra- 
tion was  based.  The  answer  set  np  the  arbi- 
tration agreement  and  the  award  made  under 
it  as  a  bar  to  the  action.  The  replication 
admitted  the  execution  by  plaintiff  of  the 
arbitration  agreement,  and  the  award,  but 
alleged  that  the  award  was  not  based  upon 
testimony,  that  it  was  In  violation  of  the 
rights  of  plaintiff,  was  unfair,  was  not  the 
result  of  deliberation,  and  made  solely  to 
deprive  plaintiff  of  his  rights. 

The  replication  was  in  the  nature  of  a 
plea  in  confession  and  avoidance  of  the  arbi- 
tration and  award  as  a  bar  to  the  action. 
There  was  not  the  slightest  attempt,  bow- 
ever,  to  prove  that  the  award  was  unfair,  or 
that  it  was  not  based  on  testimony,  or  that 
it  was  the  result  of  lack  of  deliberation,  or 
made  solely  to  deprive  plaintiff  of  his  rights. 
Indeed,  the  evidence  Is  undisputed  that  both 
parties  submitted  such  evidence  as  they  de- 
sired to  the  arbitrators,  and  that  the  award 
was  made  by  a  unanimous  decision. 

[2]  The  issues  being  thus  made  up  by  the 
pleadings  and  the  plaintiff  having  failed  to 
produce  evidence  to  establish  the  allegations 
of  his  replication,  the  defendant  moved  for 
an  Instmcted  verdict  and  the  court  so  di- 
rected. Following  that  motion  plaintiff  oral- 
ly, and  for  the  first  time,  suggested  that  the 
arbitration  agreement  did  not  authorize  the 
arbitrators  to  consider  the  question  of  dam- 
ages arising  out  of  the  alleged  breach  of  con- 
tract That  question  should  have  been  raised 
either  by  demurrer  or  replication,  but  this 
was  not  done,  and  the  question  was  not  and 
is  not  therefore  properly  before  the  court. 
ThCTe  was  no  such  Issue.  There  is  nothing 
In  the  record  or  pleadings  suggesting  this  de- 
fense. However,  the  arbitration  agreement, 
'as  we  view  it,  shows  conclusively  that  all 
matters  arising  out  of  and  involved  in  the 
original  contract  of  purchase  and  sale  Be- 
tween the  parties,  including  the  question  of 
damages,  were  properly  before  the  arbitra- 
tors for  adjustment,  and  were  in  &ct  and 
law  settled  by  their  findings.  In  fact  the 
only  question  for  arbitration  was  the  one 
of  damages.  How  could  there  have  been  any 
other?    The  Judgment  is  afiSrmed. 

Judgment  affirmed. 

TELLER  and  BURKE,  JJ.,  concur. 


(71  Colo.  186) 
N0RRI8  V.  WALSH.     (No.  10000.) 

(Supreme  Court  of  Colorado.    March  6,  1922.) 

1.  Brokers  «=>60— Broker  held  oot  eatitled  to 
commission  without  showing  why  transac- 
tion was  not  consummated. 

Where  broker  agreed  to  find  purchaser  for 
land  for  a  commission  to  be  paid  when  the 
purchase  price  was  paid,  be  was  not  entitled 
to  commission  simply  because  he  furnished  one 
who  entered  into  a  contract  to  purchase  the 
land,  without  any  showing  why  the  transac- 
tion was  not  consummated. 

2.  Brokers  €=»7a— Not  entitled  to  rsoover  for 
cost  of  abstraot  of  title  not  aathorizad. 

A  broker  was  not  entitled  to  recover  for 
an  abstract  of  title  furnished  where  he  was  a 
mere  volunteer,  and  the  owner  did  not  author- 
ize  the  expenditure,  but  protested  against  it. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Greeley  W.  Whitford,  Judge. 

Action  by  John  C.  Norrls  against  Beesy  M. 
Walsh.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

James  C.  Starkweather,  of  Doiver,  for 
plaintiff  in  error. 

Robert  Emmet  Lee,  of  Denver,  for  defend- 
ant in  error. 

BAILEY,  J.  The  action  was  by  John  C. 
Norris  to  recover  a  commission  alleged  to  be 
due  from  Beesy  M.  Walsh,  for  services  In 
procuring  a  purchaser  for  real  property  own- 
ed by  her.  At  the  close  of  plaintiffs  case  de- 
fendant moved  a  nonsuit,  which  was  granted, 
and  a  Judgment  of  dismissal  entered,  which 
is  now  here  for  review. 

The  essential  facts  are  that  Norris  agreed 
with  Mrs..  Walsh  to  find  a  purchaser  for  her 
land  for  $9,350.00,  of  which  he  was  to  have 
^50.00  as  commission,  when  the  purchase 
price  was  paid.  Plaintiff  himself  testified 
that  such  was  the  agreement.  He  procured 
one  Ramon  Soils,  who  contracted  to  buy  de- 
fendant's property  for  the  price  named,  and 
paid  down  $50.00.  Nothing  further  has  been 
done  in  the  premises.  Mrs.  Walsh  never  ten- 
dered a  deed,  nor  did  Soils  demand  on&  The 
contract  has  never  been  completed,  and  no 
further  payment  has  been  made. 

[1]  Several  questions  of  law  are  discussed, 
but  the  only  matter  which  need  be  consid- 
ered is  whether  Norris  has  earned  his  com- 
mission. The  theory  of  plaintiff  is  that  he 
was  to  be  i^aid  his  ccHumlssion  when  he  found 
a  purchaser.  The  proof,  however,  shows 
that  he  was  to  receive  his  commission  only 
when  the  seller  bad  received  hw  full  pur- 
chase price.  In  no  event,  under  the  aver- 
i  ments  of  his  pleading,  can  plaintiff  recoTer 
until  he  has  foimd  a  purchaser  able,  willing 
and  ready  to  buy.  There  Is  not  a  syllable  of 
proof  to  show  that  any  such  purchaser  lias 
been  produced,  and  no  recovery,  therefore,  on 
the  case  as  made,  was  possible. 


C=3For  otber  cum  *m  tarn*  topic  uid  KEY-NUUBER  In  all  Kay-Numbered  DIsaati  and  ladexis 


Digitized  by 


Google 


Or^ 


USFORS  V.  PFLAUM 
(tot  P.) 


277 


Mureorer,  tliere  is  an  otter  absence  of 
proof  of  any  nnwUllngness  upon  the  part  of 
the  seller  to  go  on  with  the  deal.  Indeed,  it 
does  not  appear  why  the  transaction  was  not 
consammated,  or  that  it  may  not  yet  be 
dosed  at  any  time.  The  record  simply  shows 
an  Incomplete  agnreexient  for  the  sale  of  the 
real  estate  In  question,  with  both  parties 
seemingly  content  to  let  the  matter  rest  as  it 
is,  although  Soils  testified  that  Mrs.  Walsh 
was  ready  at  one  time  to  complete  the  deal, 
bnt  that  he  was  not 

It  is  claimed,  and  the  daim  is  not  disput- 
ed, that  either  party  to  the  transaction  might 
have  an  action  against  the  other  to  enforce 
the  contract  Be  this  as  it  may,  that  fact 
has  no  bearing  upon  plaintiff's  right  to  re- 
cover his  commission  at  this  time.  The  de- 
fendant never  undertook  to  pay  plaintiff  a 
commission  for  saddling  her  with  a  lawsuit 
Her  agreement  was  to  pay  him  his  commis- 
sion when  he  had  sold  her  property,  and  she 
had  been  paid  for  It  in  cash  the  agreed  pur- 
chase price  of  $9,350.00,  and  not  before. 

[2]  As  to  plaintiff's  claim  for  an  abstract 
of  title,  the  record  shows  that  he  was  a  mere 
volunteer,  and  that  the  defendant  not  only 
did  not  authorize  such  expenditure,  but  pro- 
tested against  it  as  she  already  had  one  ab- 
stract and  did  not  wish  to  incur  further  ex- 
pense in  that  behalf. 

Manifestly,  plaintiff  upon  bis  own  show- 
ing, has  not  yet  earned  his  commission  and 
as  the  action  of  the  trial  court  in  directing 
a  nonsuit  is  plainly  right,  the  Judgment  is 
afllrmed. 

Judgment  afllrmed. 

TEI/LBB   and  BURKB,  33„  ooncor. 


LIDF0R8  V.  PFLAUM  et  al. 
(Snpreme  Court  of  Oregon.    March  21,  1922.) 

1.  Appeal  and  error  «=>4I4— Notice  of  appeal 
most  be  served  upon  all  "adverse  parties." 

The  Supreme  Court  has  no  jurisdiction  to 
review  a  judgment  unless  the  notice  of  appeal 
is  served  upon  all  the  adverse  parties,  and  the 
termi  "adverse  party"  Is  not  necessarily  con- 
fined to  plaintiffs  as  against  defendants,  or  vice 
versa,  in  view  of  Or.  li.  {|  180,  181. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Party.] 

2.  Appeal  and  error  «=94I4 — Joint  tort-feasor 
■ot  adverse  party  upon  whom  notice  of  ap- 
peal must  be  served. 

Where  two  defendants  were  sued  in  tort, 
and  verdict  and  judgment  were  rendered  against 
one  and  silent  as  to  the  other,  and  the  one 
against  whom  judgment  was  entered  appealed, 
the  other  defendant  was  not  an  adverse  party 


upon  whom  it  was  necessary  to  serve  notice 
of  appeal. 

In  Banc. 

Appeal  from  Circuit  Court  Multnomah, 
County;   Robert  6.  Morrow,  Judge. 

Action  by  Fred  LIdfors,  by  Magnus  Lidfors, 
his  guardian  ad  litem,  against  H.  A.  Pflaum, 
doing  business  as  the  Fulton  Wood  Company, 
and  another.  Judgment  for  plaintiff,  and  the 
named  defendant  appeals.  On  motiim  to  dis- 
miss appeal.    Motion  overruled. 

GrlfBth,  Leiter  &  Allen,  of  Portland,  for 
appellant 

Olson,  Dewart  &  Bain,  of  Portland,  for 
resiKmdent 

BURNETTT,  O.  J.  The  plaintiff  brought  ac- 
tion against  the  two  defendants,  charging 
them  in  tort  for  personal  injuries  to  himself 
said  to  have  been  caused  by  their  concurrent 
negligence.  The  jury  found  a  verdict  In  fa- 
vor of  the  plaintiff  and  against  the  defendant 
Pflaum  for  $1,500,  but  was  utterly  silent  as 
to  the  defendant  McClaln.  Upon  this  verdict 
a  Judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  Pflaum,  which  in  turn 
was  also  silent  as  to  McCIain.  Pflaum  ap- 
pealed, serving  his  notice  of  appeal  only  upon 
the  plaintiff,  and  not  upon  McClaln.  The 
plaintiff  now  moves  to  dismiss  the  appeal 
on  the  ground  that  the  notice  of  appeal  has 
not  been  served  upon  all  the  adverse  parties. 

11]  The  litigants  agree  to  the  principle 
that  this  court  has  no  Jurisdiction  to  revise 
the  Judgment  of  a  circuit  court  unless  the 
notice  of  appeal  is  served  upon  all  the  ad- 
verse parties.  It  is  likewise,  axiomatic  that 
the  term  "adverse  party"  is  not  necessarily 
confined  to  plaintiffs  as  against  defendants, 
or  vice  versa,  but  that  defendants  may  be 
adverse  to  each  other  and  that  the  same  may 
be  said  of  plaintiffs.  It  has  been  held  In 
many  precedents  that  on  appeal  he  is  an  ad- 
verse party  whose  interest  would  be  af- 
fected unfavorably  to  Mm  by  a  reversal  of 
the  judgment  appealed  from;  or,  stating  It 
differently,  that  as  to  the  appellant,  he  is 
an  adverse  party  who  is  interested  in  sus- 
taining the  judgment  or  decree  from  which 
the  appeal  has  been  taken.  The  Victorian, 
24  Or.  121,  32  Pac.  1040,  41  Am.  St.  Rep.  838 ; 
Moody  V.  Miller,  24  Or.  179.  S3  Pac.  402 ;  In 
re  Waters  of  Chewaucan  River,  89  Or.  659, 
171  Pac.  402,  175  Piac.  421.  The  following 
rules  have  been  laid  down  in  the  Code  of 
Olvll  Prooedure«  req;)ectlng  the  entry  of 
Judgment: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may, 
when  the  justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselves."  Section 
180,  Or.  li. 
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"In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  tbem,  whenever  a  sev- 
eral judgment  is  proper,  leaving  the  action  to 
proceed  against  the  others."  Section  181, 
Or.  li. 

r2]  It  is  well  settled  that  a  joint  tort- 
feasor cannot  complain  if  his  codefendant  es- 
capes liability  by  obtaining  a  favorable  ver- 
dict or  otherwise:  the  reason  being  that  no 
contribution  towards  payment  of  the  judg- 
ment can  be  enforced,  as  a  general  rule,  be- 
tween joint  tort-feasors.  In  other  words, 
as  between  defendants  sued  jointly  for  tort, 
neither  one  Is  concerned  about  whether  the 
other  is  cast  In  judgment  or  not.  So  here, 
as  between  the  defendants,  it  is  no  concern 
of  Pflaum  that  McOlaln  escaped  an  adverse 
judgment.  Neither  does  It  affect  McClain 
that  Pflaum  was  defeated  in  the  action.  It 
may  he  possible  that  the  verdict  obtained  was 
IrreKularly  secured,  owing  to  error  in  the 
admission  of  testimony  or  for  other  reasons, 
about  which  we  make  no  Intlmatipn.  But 
the  only  one  who  can  complain  of  that  fea- 
ture as  against  McCIaln  is  the  plaintiff,  and 
he  has  not  appealed. 

It  Is  said  in  many  cases  that  a  verdict  si- 
lent as  to  one  alleged  joint  tort-feasor  is  a 
finding  in  his  favor  on  all  the  issues,  and 
that  he  is  entitled  to  judgment  that  the  plain- 
tiff take  nothing  by  his  action.  Doremus  v. 
Root,  23  Wash.  710,  63  Pac.  572,  54  L.  R.  A. 
640 ;  Jones  v.  Grlmmet,  4  W.  Va.  104 ;  Mill- 
ing Co.  v.  Abernathy,  8  Ind.  App.  73,  35  N. 
E.  399.  In  Buckles  v.  Lambert,  61  ICy.  330, 
a  verdict  against  several  joint  tort-feasors 
was  set  aside  as  to  one,  and  it  was  held  to 
be  proper  to  render  judgment  against  the 
others.  In  Blrkel  v.  Chandler,  29  Wash.  241, 
66  Pac.  406,  there  was  a  verdict  rendered 
against  two  defendants  in  an  action  ex  de- 
licto, which  was  set  aside  and  the  action  dis- 
missed as  to  one  defendant ;  and  it  was  there 
held  not  erroneous  to  render  a  judgment 
against  the  other  defendant,  because  each 
was  severally  liable  for  the  whole  damage. 

It  is  true  that  In  the  instant  case  no  judg- 
ment was  rendered  one  way  or  the  other 
against  McCIain.  That,  however,  is  no  con- 
cern of  Pflaum,  and  the  plaintiff  has  not  ex- 
pressed his  disapproval  of  that  situation. 
The  case  v/as  at  Issue  as  to  both  defendants 
sued  together.  There  was  a  single  trial, 
resulting  as  only  it  could  in  a  single  judg- 
ment on  that  trial.  The  plaintiff  could  not 
have  tried  the  case  first  as  to  one  defendant 
and  afterwards  as  to  the  other;  nor  could 
the  defendants  have  demanded  separate 
trials.  It  is  true  that  a  single  judgment  may 
affect  differently  several  parties  jointly 
charged;   but,  remembering  that  neither  de- 


fendant is  in  any  wise  affected  by  the  result 
of  the  judgment  as  to  the  other,  it  is  plain 
that,  while  the  present  judgment  stands,  the 
plaintiff  cannot  get  another  against  any  de- 
fendant Thls^  one  is  a  conclusion  of  the 
whole  matter  and  must  be  respected  as  be- 
tween McClain  and  the  plaintiff  in  the  ab- 
sence of  an  attack  upon  It  by  the  latter. 
Pflaum  Is  entitled  to  attack  it  as  against' 
himself,  bi^t  not  as  to  McClain,  and  it  is 
legitimate  for  this  court  to  affirm,  modify, 
or  reverse  it  as  to  Pflaum  without  disturbing 
it  as  between  the  plaintiff  and  McClain. 

The  elements  upon  which  a  judgment  in 
favor  of  McClain  might  have  been  rendered 
are  present  In  the  record,  and  against  that 
feature  of  the  case  no  objection  has  been 
made.  We  do  not  Intimate  anything  about 
the  power  or  duty  of  the  trial  court  to  enter 
a  judgment  for  McClain  on  the  verdict,  but, 
eyen  If  that  were  done,  it  would  be  only  a 
part  of  one  entire  judgmmt,  the  result  of 
a  single  trial.  It  is  enough  to  say  that,  so 
far  as  the  record  disclosed,  there  is  nothing 
to  hold  McClain.  Since  he  is  not  concerned 
in  Pflaum's  fate,  and  Pflaum  is  not  concerned 
in  that  of  McClain,  it  is  a  matter  of  no  mo- 
ment to  the  latter  what  becomes  of  the  judg- 
ment against  Pflaum.  They  are  not  adverse 
to  each  other.  The  verdict  has  severed  them 
and  freed  them  from  the  joinder  which  the 
plaintiff  formulated  in  his  complaint.  Each 
may  hereafter  pursue  his  own  course  in  this 
litigation  as  if  the  other  liad  not  been  made 
a  party  to  the  action.  As  the  plaintiff  has 
not  complained  of  the  result  of  the  litigation 
as  to  McClain,  he  is  in  no  i>osltion  to  say  that 
McClain  should  have  been  served  with  notice 
of  appeal. 

It  would  have  been  competent  for  the  plain- 
tiff to  institute  an  action  against  either  of 
the  defendants  separately,  pursuing  his  lit- 
igation against  both  of  them  at  the  same 
time,  and  to  obtain  judgment  in  each  case; 
and  neither  defendant  could  have  complained 
that  the  other  defendant  should  have  been 
joined  with  him,  because  the  liability  for  tort 
is  both  joint  and  several.  Moreover,  after 
having  commenced  an  action  against  both  of 
them  as  Joint  tort-feasors,  the  plaintiff  could 
have  dismissed  the  proceeding  as  to  one  and 
continued  against  the  other.  An  equivalent 
result  is  reached  by  the  proceeding  in  this 
case  ending  in  a  verdict  ^lent  as  to  one  of 
the  defendants.  The  deduction  is  that  Mc- 
Clain cannot  be  affected  by  the  affirmance  or 
reversal  of  the  judgment  against  Pflaum,  and 
is  not  an  adverse  party  within  the  meaning 
of  the  statute  requiring  the  notice  of  appeal 
to  be  served  on  all  the  adverse  parties.  The 
motion  to  dismiss  the  appeal  mnst  be  over- 
ruled. 
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Ex  parte  KERBY. 
(Supreme  Court  6f  Oregon.    March  21,  1822.) 

1.  Constitutional  law  ®=9S— Legislative  aotitor- 
Ity  to  propose  amendments  not  restricted  to 
•ny  seotioB. 

The  aathority  given  to  the  Legialatnre  by 
Const,  art.  17*  {  1,  to  propose  amendments  to 
the  Constitution,  is  not  restricted  to  amend- 
ment or  repeal  of  any  section  or  part  thereof, 
but  was  properly  exercised  in  repealing  Bill 
of  Rights,  art.  1,  $  37,  abolishing  capital  punish- 
ment, which  was  added  to  the  Constitution  in 
1914  by  amendment  proposed  and  adopted  un- 
der the  inftiative  power  reserved  to  the  people 
by  Const,  art.  4,  {  1. 

2.  Constitutional  law  «=s>IS  —  Private  right 
equally  as  effective  In  one  article  as  In  an- 
other. 

Under  Bill  of  Rights,  Const,  art.  1,  f  33, 
providing  that  this  enuiiieration  of  rights  shall 
not  be  construed  to  impair  or  deny  others  re- 
tained by  the  people,  a  provision  in  the  Consti- 
tution does  not  derive  its  force  from  its  posi- 
tion in  the  Instrument,  and  a  private  right  is 
equally  effective  when  found  in  one  article  as 
in  another. 

3.  Constitutional  law  iS=95  —  Power  to  amend 
Constitution  includes  power  to  repeal  amend- 
ment made. 

The  power  to  amend  the  Constitution  in- 
cludes the  power  to  repeal  a  provision,  and  the 
repeal  may  be  accomplished  by  express  pro- 
vision proposed  by  the  Legislature  and  ratified 
by  the  people. 

4.  Homicide  €=3351  —  Constitutional  amend- 
ment restoring  death  penalty  and  laws  relat- 
ing thereto  valid. 

The  constitutional  amendment  of  May, 
1920,  restoring  death  penalty  for  murder  in 
the  first  degree,  and  Or.  L.  §  1602—2,  relating 
thereto,  are  valid. 

In  Banc. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;   George  G.  Bingham,  Judge. 

Application  by  Elvie  D.  Kerby  for  a  writ 
of  habeas  corpus  against  L>.  H.  Compton, 
Warden  of  the  State  Penitentiary.  From  an 
order  and  Judgment  denying  the  application 
Kerby  appeals.    AfiBrmed. 

John  C.  Lane  and  Charles  W.  Garland, 
tiotb  of  Portland,  for  appellant. 

Willis  S.  Moore,  of  Salem  (I.  H.  Van 
Winkle,  Atty.  Gen.,  on  the  brief),  for  the 
State. 

McCOURT,  J.  This  is  an  appeal  from  an 
order  and  Judgment  of  the  circuit  court  de- 
nying a  petition  for  the  Issuance  of  a  writ 
of  habeas  corpus,  directed  to  L.  H.  Compton, 
warden  of  the  state  penitentiary,  command- 
ing him  to  produce  Elvie  D.  Kerby,  held  and 
In  the  custody  of  the  said  L.  H.  Compton,  in 
order  that  the  court  might  determine  wheth- 
er  the  imprisonment   and   restraint   of   the 


D.  Kerby  was  and  Is  illegal,  as 
alleged  in  tlie  petition  for  the  writ 

Kerby,  In  whose  behalf  this  proceeding 
was  instituted,  was  regulnrly  indicted,  tried, 
and  convicted  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  to  be  punished  by 
death.  State  v.  Rathie  (Or.)  199  Pac  169, 
Id.,  200  Pac.  790.  Kerby  is  in  the  custody  of 
the  superintendent  of  the  state  penitentiary, 
under  and  by  virtue  of  the  warrant  and  com- 
mand of  the  circuit  court  of  the  state  of  Ore- 
gon for  Umatilla  county,  authorizing  and 
commanding  said  superintendent  to  carry  in- 
to effect  and  fully  execute  the  aforesaid  Judg- 
ment The  statute  provides  that  the  punish- 
ment of  death  must  be  inflicted  by  hanging 
defendant  by  the  neck  until  he  is  dead,  and 
must  be  executed  by  the  superintendent,  or 
one  of  the  wardens  of  the  state  penitentiary, 
and  take  place  within  the  inclosure  of  the 
penitentiary.    O.  L.  §  1602—2. 

The  crime  of  murder  in  the  first  degree 
was  punished  by  death  under  the  statutes  of 
the  territory  of  Oregon,  which  statutes  were 
continued  in  force  by  the  state  Constitution 
adopted  by  the  people  of  the  territory  in 
1857.  The  Legislature  enacted  a  Criminal 
Code  In  1864,  and  therein  re-enacted  the  ter- 
ritorial statute  prescribing  the  death  penalty 
for  murder  in  the  first  degree,  which  enact- 
ment was  a  valid  exercise  of  the  legislative 
power  under  the  Constitution.  State  v. 
Finch,  54  Or.  482,  498,  103  Pac  605;  State 
y.  Anderson,  10  Or.  448. 

The  death  penalty  contlnned  as  the  pun- 
ishment for  murder  In  the  first  degree  until 
1914,  when  further  Infllcti<m  of  that  penalty 
was  prohibited  by  adoption  of  an  amendment 
to  the  Constitution,  by  adding  a  section  to 
article  1  (Bill  of  Bights)  as  follows: 

"The  death  penalty  shall  not  be  inflicted  up- 
on any  person  under  the  laws  of  Oregon.  The 
maximum  punishment  which  may  be  inflicted 
shall  be  life  imprisonment" 

Thereafter  at  a  special  election  in  May, 
1920,  the  Constitution  was  again  amended  by 
expressly  repealing  the  amendatory  provision 
above  quoted,  and  substituting  therefor  the 
following: 

"The  penalty  for  murder  In  the  first  degree 
shall  be  death,  except  when  the  trial  jury  shall 
in  its  verdict  recommend  life  imprisonment  in 
which  case  the  penalty  shall  be  life  imprison- 
ment." 

The  crime  for  which  Kerby  was  convicted 
was  committed  after  the  adoption  of  the  con- 
Btitutlonal  amendment  last  mentioned.  The 
Constitution  provides  the  manner  In  which  It 
may  be  amended,  and,  in  each  instance  of 
the  adoption  of  the  foregoing  amendments, 
all  the  essential  requirements  as  to  form 
and  procedure  in  the  enactment  of  such 
amendments  were  observed. 

The  first  above  amendment  was  proposed 
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and  adopted  under  the  Initiative  power  to 
pr<^K>se  amendments  to  tbe  Constitution  and 
to  enact  or  reject  tlie  same  at  ttie  polls,  inde- 
pendent of  the  leglsIatlTe  ass^nbly,  reserved 
to  tbe  people  in  section  1,  art  4,  of  tbe  Con- 
stitution, while  the  second  amendment  was 
proposed  by  the  legislative  assembly  and  sub- 
mitted to  the  people  for  their  adoption  under 
and  by  virtue  of  section  1,  art  17,  of  the 
Constitntlcm.  The  petitioner  contends  that 
the  latter  method  of  amending  the  Constitu- 
tion is  not  as  broad  in  its  scope  as  that  first 
mentioned,  and  does  not  extend  to  amend- 
ments designed  to  affect  a  surrender  of  rights 
reserved  In  that  part  of  the  Constitution  des- 
ignated the  Bill  of  Rights,  nor  to  enlarge 
limitations  upon  the  state  government  found 
therein.    Section  1,  art  17,  provides: 

"Any  amendment  or  amendments  to  this  Con- 
stitution may  be  proposed  in  either  branch  of 
the  legislative  assembly,  and  if  the  same  shall, 
be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  of  tbe  two  houses,  such  pro- 
posed amendment  or  amendments  shall,  with 
the  yeas  and  nays  thereon,  be  entered  in  their 
journals  and  referred  by  the  secretary  of  state 
to  the  people  for  their  approval  or  rejection,  at 
the  next  regular  general  election,  except  when 
the  legislative  assembly  shall  order  a  special 
election  for  that  purpose." 

[i]  The  authority  thus  glxea  the  Legisla- 
ture to  propose  amendments  tp  the  Constitu- 
tion is  not  confined  or  restricted  to  any  par- 
ticular section  or  part  thereof,  but  extends 
to  every  part  thereof  and  to  every  section  in 
every  part  thereof,  and  n«  provision  is  found 
ehsewhere  In  the  GonstitutlMi  that  exempts 
any  part  or  section  of  the  Constitution  from 
the  exercise  by  the  Legislature  of  its  author- 
ity given  by  the  Constitution  to  propose 
amendments  to  that  instrument  That  the 
Constitution  may  t>e  amended  by  the  method 
provided  in  section  1,  art.  17,  of  the  Consti- 
tution-is settled.  State  v.  Eellaher,  00  Or. 
538,  177  Pac.  944;  Hawley  v.  Anderson,  99 
Or.  191,  190  Pac.  1097,  195  Pac  358;  Boyd 
V.  Olcott  (Or.)  202  Pac.  431. 

[2]  A  provision  in  the  Constitution  does 
not  derive  its  force  or  eflScacy  from  its  posi- 
tion in  that  instrument.  A  private  right  re- 
served by  the  Constitution  is  equally  as  ef- 
fective when  found  In  one  article  In  the  Con- 
stitution as  in  another.  The  Constitution 
provides  In  section  33,  art  1  (Bill  of  Rights): 

"This  enumeration  of  rights  and  privileges 
shall  not  be  construed  to  impair  or  deny  oth- 
ers retained  by  the  people." 

[3]  Petitioner  argues  that  the  constitution' 
al  amendment  intended  to  restore  the  death 
penalty  as  a  punishment  for  crime  is  some- 
thing more  than  a  mere  amendment;  that 
it  repeals  a  previously  existing  valid  provi- 
sion of  the  Bill  of  Rights  of  the  Constitu- 
tion, preserving  to  the  individual  Immunity 
against  the  taking  or  forfeiture  of  his  life 
as  a  puttislunent  for  crime.    It  Is  urged  that 


the  power  to  amend  does  not  include  the 
power  to  repeal  such  a  provision.  It  was 
held  in  the  case  of  Hawley  v.  Anderson,  99 
Or.  191,  at  page  201  of  the  opinion,  190  Pac. 
1097,  1100,  195  Pac.  358,  that  a  constitution- 
al amendment — 

"  •  •  •  may  amend  or  repeal  a  prior  consti- 
tutional or  statute  provision  in  conflict  with  it, 
just  as  one  statute  may  amend  or  repeal  a 
prior  one,  if  such  is  its  necessary  effect  or  in- 
tent" 

To  the  same  elTect  is  State  v.  Langworthy, 
65  Or.  803,  104  Pac.  424,  106  Pac.  336.  These 
cases  establish  that  provisions  of  the  (Consti- 
tution may  be  rei)ealed  by  implication.  It 
follows,  necessarily,  that  a  like  repeal  may 
be  accomplished  by  an  express  provision  in 
a  constitutional  amendment  proposed  and 
later  ratified  and  adopted  by  the  people. 

In  petitioner's  brief  It  is  said: 

"The  most  diUgent  researdi  has  failed  to 
show  one  instance  where  the  state  has  once 
asked  the  citizen  to  forfeit  a  natural  right,  aft- 
er it  had  once  been  placed  in  the  Bill  of  Rights, 
except  Arkansas  and  in  that  instance  the  court 
(Eason  v.  State,  11  Ark.  481)  held  that  it  could 
not  be  done." 

Most  of  the  state  Constitutions  have  been 
amended  in  some  respects;  usually  those 
amendments  have  enlarged  the  powers  al- 
ready vested  in  the  state  government  In 
every  such  instance  there  resulted  a  surren- 
der of  powers  or  rights  previously  reserved, 
either  in  tbe  Bill  of  Rights  or  elsewhere  in 
the  C!onstitution.  Tbe  number  of  snch 
amendments  is  large,  and  the  absence  of 
challenge  to  their  validity  is  a  persuasive  ar- 
gument in  support  of  the  power  tQ  enact 
them. 

In  recent  years  many  amendments  have 
been  made  to  our  Constitution  whereby  the 
powers  of  the  government,  especially  those  In 
respect  to  taxation,  have  been  greatly  en- 
larged. Two  sections  relating  to  Intoxicating 
liquors  were  added  to  the  Bill  of  Rights, 
whereby  the  freedom  previously  enjoyed  by 
tbe  citizens  in  respect  thereto  was  material- 
ly restricted.  These  provisions  were  upheld 
by  this  court  in  the  cases  of  State  v.  Maras- 
toni,  85  Or.  37,  166  Pac.  1177,  and  State  v. 
WUbur,  85  Or.  665, 166  Pac.  61, 167  Pac.  669. 

It  may  be  said  that  the  right  to  manufac- 
ture, import,  or  deal  in  intoxicating  liquors 
does  not  inhere  in  citizenship;  neither  does 
immunity  from  the  death  penalty,  as  a  pun- 
ishment for  offenses  committed  against  the 
laws  of  the  state. 

Crime  has  been  punished  by  death  In  all 
ages,  and  by  nearly  all,  if  not  all,  govern- 
ments. The  power  of  the  government  to  in- 
flict the  death  penalty  has  not  been  denied 
In  England  nor  in  this  country,  save  in  a  few 
instances  where  it  was  questioned  under  con- 
stitutional provisions  similar  to  the  one  con- 
sidered in  State  r.  Finch,  54  Or.  482,  496, 103 
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Pac.  505,  except  In  states,  if  there  be  any, 
having  constitutional  provisions  prohibiting 
the  infliction  of  the  death  penalty.  No  de- 
nial of  that  power,  nor  any  declaration  con- 
cerning the  same,  is  found  in  any  of  the 
famous  Bngllsh  charters  and  acts  from 
which  are  taken  the  maxims  and  principles 
grouped  in  the  Bills  of  Bights  in  all  Ameri- 
can Constitutions.  The  conception  that  the 
death  penalty  should  not  be  inflicted  as  a 
punishment  for  crime  is  one  that  has  taken 
form  since  the  adoption  of  most  of  the  state 
Constltntions.  In  those  states  where  it  has 
developed  to  the  extent  that  a  majority  of 
the  people  subscribed  to  it,  statutes  have 
been  passed  repealing  the  existing  provisions 
prescribing  that  penalty.  In  some  of  such 
states  a  change  of  sentiment  has  occurred, 
with  the  result  that  later  statutes  have  been 
enacted  restoring  the  death  penalty.  Thus  It 
appears  that  the  idea  has  not  become  so 
crystallized  and  fixed  that  it  is  appropriate 
that  it  be  embraced  In  Constitutions  as  a 
permanent  principle. 

Where,  as  in  Oregon,  the  people  have  seen 
fit  to  enact  a  prohibition  against  inflicting 
the  death  penalty  by  amendment  to  the  Con- 
stitution, it  would  be  strange  indeed  if  by 
that  act  they  had  deprived  themselves  of  the 
power  to  restore  the  death  penalty  by  the 
same  method  upon  later  discovery  that  the 
same  was  required  by  sound  public  policy. 

Petitions  cites  on^  one  authority  that 
has  any  tendency  to  support  the  contention 
that  a  provision  in  the  Bill  of  Rights  of  a 
Constitution  cannot  be  amended — the  case 
of  Eason  v.  State,  11  Ark.  481.  Upon  exami- 
nation that  case  discloses  that  the  Arkansas 
Constitution  provided  that  the  Legislature 
might,  by  the  observation  of  a  prescribed 
procedure,  amend  the  Constitution  without 
submitting  the  proposed  amendment  to  a  vote 
of  the  people  of  the  state,  and  the  Bill  of 
Rights  (section  29)  in  that  Constitution  con- 
tained a  provision  not  found  in  the  Oregon 
Constitution,  as  follows: 

"Every  thing  in  this  article  is  excepted  oat 
of  the  general  powers  of  government.'" 

The  court  held  that  the  clause  quoted  ex- 
empted the  provisions  In  the  Bill  of  Rights 
from  the  authority  delegated  to  the  Legisla- 
ture to  amend  the  Constitution  and  reserved 
the  right  to  make  any  such  amendment  to 
the  people  themselves,  so  that  the  case  Is  in 


fact  an  authority  in  support  of  the  right  (tf 
the  pe<^le  to  adopt  such  an  amendment. 

The  case  Is  readily  distinguished  from  the 
instant  case,  for  every  proposed  amendment 
to  the  Oregon  Constitution,  in  order  to  be- 
come effective,  must  be  approved  by  a  ma- 
jority vote  of  the  people  recorded  at  a  state 
election,  and  consequently,  when  approved 
and  adopted,  such  an  amendment  constitutes 
a  direct  expression  of  the  will  of  the  people 
in  respect  to  the  subject  embraced  by  the 
particular  measure,  whether  the  same  be 
proposed  by  Initiative  petition  or  by  legisla- 
tive resolntlon. 

Eason  V.  State  Is  reviewed  by  the  author 
in  Jameson  on  Constitutional  Conventions 
(4th  Ed.)  §{  SSla,  652,  553,  854,  555,  wherein 
it  Is  dearly  pointed  out  that  the  decision  is 
erroneous  and  based  upon  fallacious  reason- 
ing, and  approval  is  given  to  the  earlier  case 
of  State  V.  Cox,  8  Ark.  436,  wherein  the  court 
said: 

"The  Constitntion,  in  prescribing  the  mode  of 
amending  that  instrument,  does  not  limit  the 
power  conferred  to  any  particular  portion  of 
it,  and  except  other  provisioiis  by  declaring 
them  not  to  be  amendable.  The  General  As- 
sembly, in  amending  the  Constitution,  does  not 
act  in  the  exercise  of  its  ordinary  legislative 
authority  of  its  general  powers;  but  it  possess- 
es and  acta  in  the  character  and  capacity  of  a 
convention,  and  is,  qnoad  hoc,  a  convention  ex- 
pressing the  supreme  will  of  the  sovereign  peo- 
ple, and  is  unlimited  in  its  powers  save  by  the 
constitution  of  the  United  States.  Therefore, 
every  change  in-  the  fundamental  law,  demand- 
ed by  the  public  will  for  the  public  good,  may 
be  made  subject  to  the  limitation  above  named." 

[4]  In  whatever  aspect  the  matter  is  view- 
ed, It  conclusively  appears  that  the  claims 
and  contentions  of  petitioner  are  not  well 
founded.  It  Is  also  clear  that  the  constitu- 
tional amendment  adopted  by  the  people  in 
1920,  restoring  the  power  to  inflict  the  death 
penalty  for  murder  in  the  flrst  degree,  is  val- 
id, as  are  the  statutes  providing  for  the  ex- 
ecution of  such  penalty. 

The  other  contentions  made  by  petitioner 
depend  upon  establishing  the  contention 
which  we  have  rejected,  and  they  fall  with 
it 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

BROWN,  J.,  took  no  part  In  the  considera- 
tion of  this  case. 
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COLE  V.  JOHNSON  at  al.      . 

(Supreme  Court  of  Oregon.    March  21,  1922.) 

1.  Husband  and  wife  <3=»335— Refusal  to  grant 
nonsuit  was  not  error  where  the  evidence 
would  support  a  verdict  for  plaintiff. 

Where  there  was  ample  evidence  to  war- 
rant finding  for  plaintiff  npon  every  isane 
raised  by  the  pleadings  in  suit  for  alienation 
of  affections,  nonsuit  was  properly  refused. 

2.  Husband  and  wife  <S=>333  (9)— Evidence  held 
to  sustain  a  verdict  for  the  husband  for  dam> 
ages  for  alienation  of  wife's  afFections. 

In  a  suit  for  alienation  of  wife's  affections 
brought  against  her  brother  and  aunt  and 
another,  evidence  held  to  sustain  a  verdict  for 
plaintiff. 

3.  Appeal  and  error  €=»207— Objection  and  ex- 
ceptions below  to  mlsconduot  of  counsel  are 
necessary  for  review. 

The  question  of  misconduct  of  plaintiff's 
counsel  npon  trial  cannot  be  reviewed  upon 
appeal  in  the  absence  of  objection  and  saving 
of  exceptions  below. 

4.  Appeal  and  error  €=>I048(5)— Where  In- 
terrogatory was  disapproved  by  court  and 
witness  prevented  from  answering,  held  that 
the  malKer  was  not  prejudicial. 

In  a  suit  for  alienation  of  wife's  affections, 
where  an  objection  was  made  to  an  interroga- 
tory by  plaintiff's  counsel,  but  a  disapproving 
remark  of  the  trial  judge  prevented  the  witness 
from  answering,  held,  that  the  defendants  were 
not  prejudiced. 

5.  Witnesses  iS=>  198(2)— In  suit  for  alienation 
of  affections,  attorney's  testimony  naming 
defendants  as  guarantors  of  his  fees  In  suits 
by  the  wife  against  plaintiff  held  admissible. 

In  a  suit  for  alienation  of  wife's  affections 
brought  against  hir  brother  and  aunt  and  an- 
other, testimony  of  an  attorney  that  he  had 
prepared  papers  in  suits  by  the  wife  for  di- 
vorce and  for  alienation  of  affections  at  the 
instance  of  certain  of  the  defendants,  naming 
them,  held  proper,  since  no  peculiar  circum- 
stances rendered  it  incompetent  for  him  to  re- 
veal the  names  of  his  clients  or  those  guar- 
anteeing payment  for  his  services. 

6.  Appeal  and  error  <&=> 1 052(3)— Privileged 
oommunioations  held  harmless  because  of 
other  testimony. 

If  an  attorney  in  a  suit  for  alienation  of 
affections  of  plaintiff's  wife  testified  to  privileg- 
ed communications  made  by  one  of  the  defend- 
ants, any  error  committed  therein  was  ren- 
dered harmless,  where  the  defendants  all  vol- 
untarily testified  as  witnesses  in  their  own  be- 
half, fully  and  at  length,'  aa  to  the  particular 
matters  of  the  objectionable  communication,  in 
view  of  Or.  Laws,  (  734,  relating  to  waiver  of 
privilege. 

7.  Husband  and  wife  «=»333(6)— In  suit  for 
alienation  of  wife's  affections,  his  testimony 
that  defendants  appeared  as  witnesses  In 
the  wife's  divorce  and  annulment  suits  held 
proper. 

In  a  suit  for  alienation  of  wife's  affections 
brought  against  her  brother,  aunt,  and  another. 


it  was  proper  to  permit  plaintiff  to  testify 
that  these  defendants  and  another  brother  of 
the  wife  had  appeared  as  witnesses  in  the 
wife's  divorce  suit  and  also  in  her  annulment 
suit  against  the  plaintiff,  in  view  of  plaintiff's 
charges  that  the  defendants  had  induced  the 
bringing  of  auch  suits. 

8.  Appeal  and  error  «s» 1 048(5)— Witnesses 
®=>236(l)— Form  of  question  to  witness  held 
Improper,  but  In  view  of  the  answer  not 
prejudicial. 

In  a  husband's  suit  for  alienation  of  wife's 
affections  against  his  wife's  brother  and  aunt 
and  another,  in  which  defendants  were  charged 
with  being  instrumental  in  the  bringing  of 
divorce  and  annulment  suits  against  plaintiff, 
while  the  question  asked  plaintiff,  as  to  the 
charges  in  such  suits,  "state  whether  or  not 
there  was  any  truth  in  them,"  was  objection- 
able as  to  form,  yet,  under  the  circumstances, 
the  question  and  plaintiff's  answer,  "No,"  did 
not  barm  the  defendants,  where  plaintiff  testi- 
fied in  detail  concerning  all  that  occurred  dur- 
ing the  times  in  question  in  both  suits. 

9.  Appeal  and  error  <S=>882 (8)— Parties,  hav- 
ing Introduced  witness  to  a  conversation, 
held  not  In  position  to  object  to  other  parties 
testifying  thereof. 

In  a  suit  for  alienation  of  wife's  affections, 
where  plaintiff,  a  witness  in  rebuttal,  was  asked 
to  tell  of  a  meeting  that  he  had  had  with  his 
wife  after  their  separation,  held,  that  the  de- 
fendants, having  permitted  the  wife  to  give 
her  version  of  the  meeting,  were  not  in  a  posi- 
tion to  object  to  the  husband's  version. 

ID.  Husband   and   wife  <3=»332— Under  plead- 
ings in   husband's  suit  for  alienation  of  af- 
fections  charging   defendants    with   InduelnB 
wife's  divorce  and  annulment  suits,  pleadings 
and  decrees  In  such  suits  held  admissible. 
In  a  suit  for  alienation  of  wife's  affections, 
alleging  that  the  defendants  were  instrumental 
in  the  bringing  of  divorce  and  annulment  suits 
against  the  plaintiff,  the  pleadings  and  the  final 
decrees  in  such  suits  were  competent,  but  the 
findings  of  fact  and  conclusion  of  law  were 
not  competent;  the  defense  being  that  the  wife 
was  virtually  compelled  to  marry  the  plaintiff 
under  duress. 

11.  Trial  9=»85 — Overruling  general  objections 
to  exhibit  not  error,  where  part  was  oompe- 
tent. 

Where,  in  a  suit  for  alienation  of  affections, 
the  pleadings  and  decrees  in  other  suits  were 
admissible,  but  the  findings  and  conclusions  not 
admissible,  and  .the  papers  were  offered  as 
a  single  exhibit,  an  objection  to  the  exhibit 
as  an  entirety  was  properly  overruled. 

12.  Appeal  and  error  ®=3l050(l)— Onestioniag 
sheriff  as  to  his  attempt  to  locate  defendants 
held  not  reversible  error. 

In  a  husband's  suit  against  his  wife's  broth- 
er, aunt,  and  another  for  alienation  of  wife's 
affections  and  with  having  enticed  and  taken 
away  plaintiff's  wife,  permitting  the  sheriff,  to 
whom  a  warrant  had  been  delivered  for  the 
arrest  of  the  parties,  to  state  what  he  did  in 
his  attempt  to  locate  the  persons  after  going 


AstFor  other  oaaes  lee  same  topic  and  KBT-NUUBBR  In  all  Kay-Numbered  DlaesU  aod  rsdexea 


Digitized  by 


Google 


PrJ 


COLE  ▼.  JOHNSON 

(SOt  F.) 


283 


to  the  couttty  seat  of  another  comity  in  which 
they  were,  held  not  reveraible  error. 

13.  Witnesses  «=>268(l)— In  suit  for  aliena- 
tion of  wife's  affections,  cross-examination 
of  wife  if  she  expected  to  marry  one  of  de- 
fendants held  proper. 

In  a  suit  for  alienation  of  the  affections  of 
plaintiff's  wife,  permitting  the  wife  to  be  asked 
on  cross-examination  whether  or  not  she  in- 
tended to  marry  one  of  the  defendants  after 
she  got  free  from  her  husband,  Aeld  compe- 
tent. 

14.  Appeal  and  error  €=»l  050(1)— Exclusion  of 
deed  of  reconveyance  harmless  In  view  of 
evidence  reiating  thereto. 

•  In  a  suit  for  alienation  of  wife's  affections 
against  her  brother  and  aunt  and  her  former 
fiance,  where  a  deed  of  the  letter's  property  to 
another  had  been  put  in  evidence,  sustaining 
an  objection  to  receiving  an  original  deed 
(Or.  L.  {  9870)  reconveying  such  property  held 
not  injurious,  where  such  defendant  as  a  wit- 
ness had  twice  stated  that  the  property  had 
been  reconveyed  and  that  he  had  subsequently 
sold  it 

15.  Husband  and  wife  €=:>333(3)— \|n  alienation 
suit  where  the  defendants  claimed  the  wife 
was  compelled  to  marry  under  duress,  her 
statement  that  she  urged  the  defendants  to 
hurry  her  away  In  the  automobile  held  ad- 
missible. 

In  a  husband's  suit  against  his  wife's 
brother  and  aunt  and  former  fianc€  for  aliena- 
tion of  the  wife's  affections,  where  the  de-. 
fendants  claimed  that  the  wife  was  forced  to 
marry  plaintiff  under  duress,  permitting  the 
wife  to  testify  that  when  she  got  in  an  auto- 
mobile with  some  of  the  defendants  she  told 
them  to  drive  as  fast  as  they  could  so  that 
her  husband  would  not  catch  them  held  compe- 
tent under  the  drcumstances  attending  her 
hurried  departure,  and  as  explaining  evidence 
of  their  fast  driving,  while  her  answer  that 
she  wished  them  to  hurry  because  her  hus- 
band had  two  revolvers  and  would  nse  them 
was  incompetent. 

16.  Husband  and  wife  «s»324— If  defendants 
Intentionally  alienated  plaintiff's  wife's  af- 
fections, it  was  not  necessary  that  It  be  done 
for  an  Immoral  purpose  to  entitle  plaintiff  to 
verdict. 

If  defendants  by  their  intentional  acts  or 
conduct  alienated  the  affections  of  plaintiff's 
wife,  or  by  such  means  caused  her  to  remain 
away  from  her  husband,  then  liability  did  not 
depend  on  whether  it  was  done  for  an  adul- 
terous or  immoral  purpose. 

17.  Appeal  and  error  ®=>I067— In  suit  for 
alienation  of  affections,  refusal  to  submit 
defendants'  theory  of  acting  In  good  faith 
held  error. 

In  a  husband's  suit  against  his  wife's  broth- 
er, her  aunt,  and  her  former  fianc£  for  aliena- 
tion of  her  affections,  where  tlie  defendants' 
theory  was  that  the  wife  married  plaintiff  under 
duress,  refusing  an  instruction  on  the  good 
faith  of  defendants  held  reversible  error. 


18.  Httshand    and    wife    «=3326— In    suit    for 
alienation  of  wife's  affections,  the  defendants 
cannot  dalm  the  same  protection  as  parents, 
where  the  evidence  falls  to  disclose  the  nec- 
essary special  circumstances. 
In  a  suit  for  alienation  of  a  wife's  affec- 
tions, even  if  it  be  assumed  that  near  relatives 
under  special  circumstances  would  be  entitled 
to   the   same   protection   as   parents,    the   de- 
fendants   cannot    claim    any    such  'protection 
where  the  evidence  fails  to  disclose  the  neces- 
sary special  circumstances.  ' 

Department  1. 

Appeal  from  Circnit  Court,  Columbia  Corsu' 
ty ;  J.  A.  Eakln,  Judge. 

Suit  by  Robert  Cole  against  A.  Johnson 
and  others.  Verdict  and  judgment  for  plain- 
tiff, and  the  defendants  appeal.  Reversed 
and  remanded  for  new  trial. 

This  is  an  action  brought  by  Robert  Cole 
against  A.  Johnson,  Alice  Blackwell,  and 
Lester  Williamson  to  recover  damages  for 
the  alienation  of  the  affections  of  Lu  Elsie 
Cole,  the  wife  ot  plaintiff.  A  trial  resulted 
In  a  verdict  and  Judgment  for  the  plaintiff 
for  the  sum  of  $1IS,500,  and  the  defendants 
appealed. 

Lester  Williamson  is  a  brother  and  Alice 
Blackwell  is  an  aunt  of  Lu  Elsie  Cole.  Estes 
Williamson  and  Ray  Williamson  are  also 
brothers  of  Lu  Elsie  Cole.  Johnson  was  a 
fiance  of  Lu  Elsie,  for  tbey  bad  been  engaged 
during  the  period  of  four  years  prior 
to  her  marriage  to  Cole  on  March  7,  1918. 
Johnson  had  prepared  and  furnished  a  home 
in  Portland,  and  he  and  his  fiancee  were  to 
have  been  married  on  March  9,  1918.  Ac- 
cording to  the  story  of  the  plaintiff,  he  pro- 
posed to  Lu  Elsie  in  January,  1918,  for  he 
testified:  "We  practically  had  It  settled 
that  we  would  get  married  in  April."  The 
plaintiff  lives  in  St.  Helens  about  30  miles 
from  Portland;  and  Lu  Elsie  resided  in  Port- 
land. On  March  1st  Lu  Elsie  addressed  a  let- 
ter to  Robert  asking  him  to  come  to  Portland, 
and  this  letter  can  be  fairly  construed  to 
mean  an  invitation  to  the  plaintiff  to  come  to 
Portland  and  to  marry  Lu  Elsie  without  de- 
lay. Robert  wrote  two  letters.  These  letters 
are  net  out  in  fuU  in  Cole  v.  Cole,  97  Or.  5S6. 
192  Paa  637.  According  to  the  plaintiff,  he 
went  to  Portland  on  Sunday,  March  3,  and 
saw  the  defendant,  and  then  returned  to  St. 
Helens.  On  Wednesday,  March  6,  the  plain- 
tiff went  from  St  Helens  to  Portland  and 
that  night  met  La  Elsie,  when  tbey  drove  to 
Oregon  City  for  the  purpose  of  getting  mar- 
ried. It  was  late  at  night  when  they  arrived 
at  Oregoii  City,  and,  not  being  able  to  have 
the  ceremony  performed,  they  returned  to 
Portland,  where  they  remained  over  night 
The  next  day,  Thursday,  March  7,  they  again 
went  to  Oregon  City;  but,  Inasmuch  as  the 
plaintiff  bad  no  acquaintance  there  who 
could  make  the  affidavit  necessary  to  secure 
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a  marriage  license,  tbey  retnmed  to  Port- 
land. When  the  plaintiff  and  La  Elsie 
reached  Portland  they  drove  in  the  plaintiff's 
automobile  directly  to  the  Fobes  Supply 
Company's  place  of  business,  where  they  met 
O.  M.  Will  and  W.  C.  Foss,  who  were  busi- 
ness acquaintances  of  the  plaintiff.  Robert, 
Ln  Elsie,  Will,  and  Foss  then  went  to  the 
courthouse,  procured  a  marriage  license,  and 
then  drove  to  the  Congregational  Church, 
where  the  plaintiff  and  Lu  EUsie  were  mar- 
ried by  the  pastor  of  that  church.  After  the 
marriage  the  plaintiff  and  his  wife  drove  to 
Salem  and  remained  there  overnight  The 
next  day,  Friday,  March  8,  the  plaintiff  and 
his  wife  motored  through  Portland  and  on  to 
Vancouver,  Wash.,  where  they  stayed  Friday 
night  The  next  day,  Saturday,  March  9, 
they  drove  to  Hood  River,  "turned  around, 
and  came  back"  to  Portland,  registered  at 
the  Clifford  Hotel,  and  remained  in  Portland 
until  Monday,  March  11,  when  tbey  motored 
to  St  Helens,  arriving  there  early  in  the 
afternoon.  Upon  the  invitation  of  Mr.  and 
Mrs.  H.  F.  McCormlck,  the  plaintiff  and  his 
wife  took  dinner  with  the  McCormicks  at  the 
tatter's  residence  and  remained  as  guests  of 
the  McCormicks  .over  Monday  night.  The 
next  day,  March  12th,  the  plaintiff  found  it 
necessary  to  go  to  a  idace  known  as  the 
"little  mill"  to  flx  a  motor.  The  plaintiff 
went  in  bis  automobile  and  his  wife  accom- 
'iwnied  him.  H.  F.  McCormlck  is  manager  of 
the  St  Helens  Lumber  Comiwny,  and  Mra 
H.  F.  McCormlck  works  In  the  mill  office.  The 
plaintiff  and  his  wife  were  together  most  of 
the  time  on  Tuesdaj  until  about  4:30  p.  m., 
when  he  procured  ttom  Mrs.  McCormlck  the 
key  to  the  McCormick  residence  and  took  hla 
wife  to  Uie  McCormick  home  and  left  her 
there  alone  with  the  understanding  that  he 
would  soon  return.  The  plaintiff  had  invited 
the  McCormicks  to  take  dinner  with  him  and 
his  wife  that  evoking  at  a  restaurant,  and 
Mrs.  Cole  knew  of  the  arrangements  which 
her  husband  had  made  for  dinner. 

Lester  Williamson,  with  the  assistance  of 
Johnson,  arranged  with  J.  Smith  of  Portland 
for  the  use  of  the  latter's  automobile.  Liester 
went  to  St  Helens  on  a  train  about  noon 
of  the  12th.  On  the  afternoon  of  the  12tb, 
after  his  arrival  in  St  Helens,  Lester  tele- 
phoned to  'SatoB  and  to  Alice  Blackwell,  with 
the  result  that  Isle  that  afternoon  Estes  Wil- 
liamson, Alice  Blackwell,  and  Johnson,  to- 
gether with  a  chauffeur,  motored  to  St  Hel- 
ens in  the  Smith  car.  Lester  Williamson  met 
the  Smith  car  a  short  distance  out  of  St 
Helens.  The  party  In  the  car  drove  Into  St 
Helens  and  stotved  the  car  not  tut  from  the 
McCormick  home.  Estes  and  Lester  Wil- 
liamson went  to  the  McCormick  residence. 
Lester  rang  the  doorbell  and  Mrs.  Cole  an- 
swered the  bell.  After  a  short  conversation 
Mrs.  Cole  and  her  two  brothers  left  the 
house  and  went  to  the  Smith  car,  and  with 
Johnson,  Alice  Blackwell,  and  the  driver  at 


once  left  St  Helens  for  Portland  at  a  bigb 
rate  of  speed. 

A  warrant  for  the  arrest  of  Alice  Black- 
well,  Johnson,  and  Lester  Williamson  was  is- 
sued and  delivered  to  the  sheriff  of  Columbia 
county.  The  sheriff  left  St  Helens  about  9 
p.  m.  for  Portland.  The  sheriff  was  unable 
to  locate  either  of  the  three  persons  In  Port- 
land that  night 

On  March  13, 1918,  in  Columbia  county,  Lu 
Elsie  commenced  a  divorce  suit  against  her 
husband,  alleging  in  her  complaint  that  she 
had  married  Robert  under  duress.  A  trial 
resulted  in  a  decree  of  dismissal  on  April  2, 

1918.  In  the  record  of  the  instant  case  this 
suit  is  designated  as  the  divorce  suit 

On  May  25,  1918,  in  Multnomah  county, 
Lu  Elsie  commenced  a  suit  against  Robert  to 
annul  the  marriage,  alleging  that  the  mar- 
riage had  been  brought  about  by  duresa  A 
trial  terminated  In  a  decree  of  dismissal  on 
October  18,  1918.  In  the  record  of  the  In- 
stant case  this  suit  is  referred  to  as  the  an- 
nulment suit 

On  April  2,  1918,  the  plaintiff  began  this 
action.    In  the  complaint  It  Is  alleged  that— 

On  March  12,  1018,  "while  plaintiS  and  his 
wife  were  living  together  happily  as  man  and 
wife,  the  defendants  wrongfully  contriving  and 
intending  to  injare  the  plaintiff  and  to  deprive 
him  of  the  comfort,  society,  and  assistance  of 
his  said  wife,  maUciously  enticed  her  away 
from  the  plaintiff  and  his  residence  in  St 
Helens  to  Portland,  Oregon,'  and  have  ever 
since  harbored  her  and  caused  and  influenced 
and  induced  her  to  there  remain  and  live  sep- 
arate and  apart  from  this  plaintilC  against  the 
consent  of  this  plaintiff." 

It  is  farther  alleged  in  the  complaint  that 
on  March  13,  1918,  the  defendants  Induced 
Ln  Elsie  to  commence  the  suit  for  divorce 
which  she  began  In  Columbia  county  and  in- 
duced her  to  charge  in  her  complaint  that 
Robert  bad  by  force  and  duress  compelled 
her  to  marry  him.  On  April  11  an  answer 
was  filed.  On  October  26,  1918,  a  surole- 
mental  complaint  was  filed,  and  two  days 
afterwards,  the  defendants  moved  to  strike 
out  certain  parts  of  the  supplemental  com- 
plaint and  to  make  the  pleading  more  defi- 
nite in   certain   respects.     On   January  16, 

1919,  the  court  denied  the  motion,  except  in 
two  particulars.  On  January  20,  1919,  the 
plaintiff  filed  an  amended  supplemoital  com- 
plaint, alleging  that  since  the  commencement 
of  the  action  for  damages  the  defendants  in- 
stituted Ln  the  name  of  Lu  Elsie  the  salt 
against  Robert  in  Multnomah  county  to  an- 
nul the  marriage.  The  amended  sapi)lemen- 
tal  complaint  charges  that  the  defendants  in 
this  acti(ni  were  instrumental  in  causing  the 
suit  for  the  annulment  of  the  marriage  to  be 
filed,  and  that  they  procured  Lu  Elsie  to 
make  false  allegations  in  her  complaint  In 
tluit  suit  and  to  testify  falsely  as  a  witness 
in  the  trial  of  that  suit 

The  amoided  supplemental  complaint  fhr^ 
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ttaer  alleges  that  since  the  commencement  of 
this  action  the  defendants  have  persistently 
repeated  to  Ln  Elsie  false  and  slanderous 
stories  about  Bobert  for  the  purpose  of  fur- 
ther alienating  the  afFectlons  of  Ln  Elsie, 
and  have  "thereby  permanently  diverted  and 
alienated  the  affections,  respect  and  confi- 
dence or*  Ln  Elsie. 

The  defendants  filed  an  answer  to  the 
amended  supplemental  complaint.  The  an- 
swer to  the  complaint  and  the  answer  to  the 
amended  supplemental  complaint  consisted 
of  admissions  and  denials.  , 

The  assignments  of  error  discussed  In  the 
appellant's  brief  relate  to  the  refusal  to 
grant  a  nonsuit,  alleged  misconduct  of  coun- 
sel, the  receptlou  and  exclusion  of  evidence, 
the  ruling  on  the  motion  against  the  supple- 
mental complaint,  the  giving  of  instructions, 
and  the  refusal  to  give  certain  Instructions 
requested  by  the  defendants. 

O.  O.  Smith  and  L.  P.  Hewitt,  both  of 
Portland,  for  appellants. 

Glen  R.  Metsker,  of  St  Helens  (F.  H.  Whit- 
field, of  Portland,  on  the  brief),  for  respond- 
ent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  Defendants  severally  and  Jointly 
moved  for  an  involuntary  Judgment  of  non- 
suit The  trial  court  properly  refused  to 
grant  a  nonsuit.  There  was  ample  evidence 
to  warrant  the  Jury,  11  they  believed  such 
evidence,  In  finding  In  favor  of  the  plaintiff 
upon  every  Issue  raised  by  the  pleadings. 

[2]  The  three  letters  to  which  referaice 
has  already  been  made,  of  themselves,  Indi- 
cate that  Robert  and  Lu  Elsie  understood 
that  Robert  would  be  in  Portland  on  Wed- 
nesday, March  6th,  for  the  purpose  of  mar- 
rying Jja  Blsie.  If  the  Jury  b^eved  the 
evidence  offered  In  behalf  of  the  plaintiff, 
the  principal  facts  were  as  follows:  At 
about  11  o'clock  a.  m.  on  March  6th,  Robert 
went  to  the  Clyde  Hotel  In  Portland  and 
waited  there  until  about  4  o'clock,  when  Ln 
Elsie  called  him  up  on  the  telephone  and 
told  him  to  meet  her  at  Olds,  Wortman  & 
King.  He  met  her  at  the  designated  place 
with  bis  automobile  and  she  put  one  of  her 
grips  In  the  car  and  told  him  that  she  wished 
to  spend  the  evening  with  her  brother  Estes, 
and  that  she  would  call  Robert  about  10:30 
p.  m.  that  nl^t  at  the  Clyde  Hotel,  when 
they  would  leave  together.  She  did  call  him 
at  the  appointed  time  and  asked  him  to  meet 
her  at  446  Taylor  street.  She  was  waiting 
on  the  street  when  he  drove  up  in  his  car, 
and  after  putting  into  the  car  two  additional 
suit  cases  packed  with  her  clothes  and  be- 
longings, they  went  to  Oregon  City;  but, 
as  previously  explained,  they  were  unable  to 
be  married  and  returned  to  Portland. 

There  was  ample  evidence  upon  which  the 
Jury  could  find  that  every  step  taken  by  Lu 
Elsie  from  March  Ist  until  het  arrival  at 


St  Helens  on  March  11  was  taken  freely  and 
voluntarily.  Moreover,  there  was  ample  op- 
portunity for  her  to  withdraw  prior  to  the 
performance  of  the  marriage  ceremony,  and 
there  were  many  opportunities  for  her  to 
complain  and  leave  the  plaintiff  even  after 
the  ceremony  had  been  performed.  Robert 
was  not  with  Lu  Elsie  a  part  of  the  time 
Wednesday  night  When  they  went  to  get 
Will  and  Foss,  Lu  Bllsle  remained  In  the  car 
on  the  street  in  the  business  section  of  Port- 
land for  at  least  ten  minutes  while  Robert 
was  Inside  talking  with  Will  and  Foss.  Lu 
Elsie  remained  in  the  automobile  alone  while 
Cole,  Will,  and  Foss  went  to  the  clerk's  of- 
fice in  the  courthouse  and  obtained  the  mar- 
riage license.  Lu  Elsie  remained  in  the  au- 
tomobile with  Will  and  Foss  standing  on 
the  curb  while  Cole  went  to  the  pastor's 
private  study  in  the  church  building.  On 
Sunday,  March  10,  while  motoring  in  Port- 
land, they  broke  a  spring  of  their  car  and 
left  It  at  Nineteenth  and  Washington  streets 
for  repairs,  and  from  there  they  walked  to 
the  Seward  Hotel  at  Tenth  and  Alder  streets 
and  ate  dinner  .there,  and  then  walked  on 
over  to  the  Clifford  Hotel  on  the  east  side,  a 
distance  of  approximately  a  mile  and  a  half 
through  the  center  of  the  business  district 
of  Portland.  On  Monday  morning  Robert 
left  Lu  Elsie  at  the  breakfast  table  in  a 
restaurant  near  the  Clifford  Hotel  while  he 
went  to  get  his  automobile  a  mile  and  a  half 
away..  When  he  returned  to  the  hotel,  she 
was  waiting  for  him  with  her  things  packed. 
They  drove  over  to  Olds,  Wortman  &  King, 
one  of  the  large  department  stores  in  Port- 
land, and  she  went  into  that  store  alone, 
leaving  him  on  the  street  in  the  car.  She 
purchased  a  waist  and  they  then  drove  to 
St  Helens.  There  was  evidence  to  the  ef- 
fect that  on  the  evening  of  March  11  she  ex- 
pressed a  wish  that  they  get  settled  and  that 
he  might  hurry  and  find  _  a  place  to  start 
housekeeping  and  that  life  was  what  one 
made  it  The  next  day,  Tuesday,  the  12th, 
Robert  and  his  wife  drove  around  and  out  of 
St  Helens.  At  one  time,  while  he  was  at- 
tending to  his  duties  as  superintendent  of  the 
light  company,  he  left  her  In  the  automobile 
alone  for  an  hour  and  a  half  while  he  was 
a  quarter  of  a  mile  away  attending  to  some 
work.  There  was  evidence  to  the  effect  that 
during  the  afternoon  of  Tuesday,  March  12th, 
Lu  Elsie  was  in  good  spirits  and  a  happy 
frame  of  mind. 

On  March  8  Alice  Blackwell  and  Johnson 
called  at  the  courthouse  of  Multnomah  coun- 
ty for  the  purpose  of  Inspecting  the  marriage 
records  and  obtained  the  names  of  Will  and 
Foss.  Alice  Blackwell  telephoned  to  Will 
and  on  that  day  Inquired  about  the  marriage 
and  as  to  the  whereabouts  of  Robert  and 
Lu  Elsie.  Alice  Blackwell  and  Johnson  on 
that  same  day  called  at  446  Taylor  street, 
got  Lu  Elsie's  trunk  o'lt  of  her  room,  and 
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pnt  it  Into  Johnson's  automobile  and  carried 
It  away. 

Mrs.  S.  C.  Morton,  wbo  lives  in  a  house 
adjoining  the  McCormlck  residence,  saw  all 
that  occarred  when  Etetes  and  Lester  Wllllam- 
•son  went  to  the  McCormlck  residence.  Ac- 
cording to  Qie  testimony  of  Mrs.  Morton,  Lu 
Elsie  had  apparently  dressed  for  dinner;  she 
bad  changed  her  clothes ;  her  hair  was  neat- 
ly combed  and  arranged;  she  was  dressed 
in  a  shirtwaist  and  a  skirt  According  to 
the  testimony  of  witnesses  for  the  plain  tlft, 
Johnson  was  not  In  his  room  at  the  Nortonia 
Hotel  at  any  time  Tuesday  night,  the  12th, 
nor  was  he  there  for  a  number  of  days  fol- 
lowing. His  mail  accumulated  uncalled  for. 
His  antomobile  remained  uncalled  for  in  a 
garage.  On  March  13,  the  day  following  the 
trip  to  St.  Helens,  Johnson  deeded  his  prop- 
erty to  J.  J.  Noonan,  Jr. 

About  8  o'clock  a.  m.  on  March  13th,  Lester 
Williamson  telephoned  to  M.  J.  MacMahon, 
an  attorney  who  had  acted  as  Johnson's  at- 
torney on  prior  occasions,  and  soon  there- 
after Lester  and  his  brother  Estes  went  to 
MacMahon's  oflSce  and  took  MacMahon  out 
to  the  residence  of  Ray  Williamson,  where 
Mrs.  Ck>Ie  bad  been  left  the  night  before. 

During  the  night  of  March  12th,  the  sher- 
iff of  Columbia  county,  together  with  an  offi- 
cer from  Portland,  attempted  to  find  the  de- 
fendants. According,  to  te8timv>ny  of  wit- 
nesses for  the  plaintiff,  Alice  Blackwell  was 
not  at  her  home,  nor  could  she  be  found  at 
the  place  where  she  had  been  working. 

On  about  March  14,  Lu  Elsie  was  taken  to 
the  home  of  a  friend  on  the  Columbia  High- 
way, and  a  day  or  so  later  to  the  home  of 
Mrs.  Bernard,  who  was  a  friend  of  the  de- 
fendant Johnson. 

On  Saturday,  ^arch  16,  pursuant  to  an 
arrangement  made  with  M.  J.  MacMahon,  the 
attorney,  Robert  saw  and  talked  with  Lu 
Elsie  at  the  Imperial  Hotel.  She  refused  to 
return  with  him  or  have  anything  to  do  with 
him.  According  to  Robert,  she  told  him  at 
that  time  that  her  "folks"  had  put  detectives 
on  his  trail  and  found  out  what  kind  of  a 
man  he  was  in  San  Francisco.  The  plaintiff 
contends  that  Alice  Blackwell  and  the  Wil- 
liamsons were  the  only  "folks"  and  with 
Johnson  were  the  only  people  closely  con- 
nected with  the  alleged  enticement  of  Ln 
EHsle.  There  are  many  details,  in  addition 
to  those  already  related,  which,  If  true,  tend 
to  support  the  theory  of  the  plaintiff.  The 
defendants  offered  evidence  which  contra- 
dicted the  testimony  of  the  witnesses  for 
the  plaintiff.  There  was  evidence  to  support 
the  theory  of  the  plaintiff.  There  was  evi- 
dence to  support  the  theory  of  the  defend- 
ants. The  question  was  one  for  the  Jury  to 
decide.  The  finding  of  the  Jury  was  in  favor 
of  the  plaintiff,  and  there  was  ample  evi- 
dence to  support  the  conclusion  of  the  jury. 

[3]  The  defendants  contend  that  one  of  the 


attorneys  for  the  plaintiff  was  gailty  of  mis- 
conduct during  the  trial.  The  first  instance 
(Bill  of  Exceptions,  p.  82)  Is  one  where  the 
defmdants  made  an  objection  and  a  request 
for  an  instruction.  The  court  sustained  the 
objection  and  then  gave  the  requested  in- 
struction. Moreover,  the  defendants  did  not 
save  an  exception. 

[4]  The  next  instance  (Bill  of  Exceptions, 
p.  85),  there  was  a  suggestion  by  .the  defend- 
ants that  the  attorney  for  the  plaintiff  be 
seated 'and  not  stand  over  the  witness;  but 
there  was  neither  an  objection  made  by  the 
defendants,  nor  an  exception  saved  by  them. 
However,  we  infer  from  a  remark  made  by 
the  trial  Jndge  that  nothing  reprehensible 
occurred.  The  concluding  remark  made  by 
one  of  the  attorneys  for  the  plaintiff  conld 
not  have  created  any  prejudice,  especially 
when  considered  in  the  light  of  some  testi- 
mony as  to  what  the  plaintiff  had  carried  on 
the  night  of  the  6th.  The  next  instance  (Bill 
of  E)xcept]ons,  p.  86)  does  not  alone  or  in 
combination  with  any  other  instance  con- 
stitute reversible  error.  There  was  an  olv 
jection  to  an  interrogatory,  but  a  disap- 
proving remark  by  the  trial  Judge  prevented 
the  yvitness  from  answering.  The  defend- 
ants were  not  prejudiced  by  this  occurrence. 

[6]  Wlien  Lu  Elsie,  the  defendants,  and  Es- 
tes Williamson  reached  Portland  Tuesday 
evening,  March  12th,  Lu  Elsie  was  taken  to 
the  home  of  her  brother  Ray  Williamson  on 
the  east  side  of  the  river.  The  next  morn- 
ing, March  1.3th,  at  about  8  o'clock  Lester 
and  Estes,  who  had  stayed  on  the  west  side 
of  the  river  overnight,  went  to  the  home  of 
their  brother  Ray,  ,and  while  there  tele- 
phoned to  M.  J.  MacMahon,  a  lawyer  with 
offices  in  the  Worcester  Building.  Soon  aft- 
er this  conversation  on  the  telephone,  Lester 
and  Estes  went  to  the  office  of  MacMahon 
and  then  returned  with  MacMahon  to  the 
home  of  Ray,  where  MacMahon  talked  with 
Ln  Elsie  for  the  purpose  of  acquiring  the 
necessary  information  for  bringing  a  suit  for 
divorce.  MacMahon  prepared  a  complaint 
and  on  that  day  began  the  divorce  suit  in 
Columbia  county.  The  plaintiff  called  Mac- 
Mahon as  a  witness.  MacMahon  said  that 
he  had  never  known  or  seen  Lu  Elsie  nor 
Ray  nor  Lester  nor  E^stes  prior  to  March 
13th,  but  that  he  had  known  Johnson  for 
about  three  years  and  had  acted  as  attor- 
ney for  Johnson  several  times.  MacMahon 
w.as  permitted  to  testify,  over  the  objection 
of  the  defendants,  that — 

He  wag  "called  up  on  the  telephone  by  a 
man,  the  voice  I  did  not  know,  and  asked 
if  I  would  undertake  a  divorce  for  a  yoong 
woman.  I  asked  what  the  grounds  were,  and 
they  said  it  was  cruel  and  Inhuman  treatment. 
*  *  *  I  told  them  to  bring  her  to  the  office, 
and  the  answer  was  that  she  was  too  aick  or 
not  able  to  go  out.  They  asked  if  they  could 
meet  me  at  the  office.    I  said  yes,  at  a  certain 
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hoar,  and  there  came  to  the  ofBce  her  two 
brothers." 

The  witness  explained  that  two  men,  who 
proved  to  be  Lester  and  Estes,  came  to  his 
office,  and  that  they  then  went  to  Ray's  home, 
and  MacMahon  there  bad  a  talk  with  Ln  El- 
sie. MacMahon  was  iwrmitted  to  testify 
about  communications  made,  as  we  under- 
stand the  record,  by  Lester  and  by  Alice 
BlacUwell,  about  the  trip  to  St  Helens  on 
March  12th.  Lester  and  Estes  guaranteed 
the  payment  for  the  services  to  be  rendered 
by  MacMahon.  During  the  examination  of 
MacMahon  it  developed  that  he  had  been  con- 
sulted as  the  attorney  for  Lester  and  Estes 
Williamson  and  Alice  Blackwell  and  Johnson 
in  connection  with  the  warrant  of  arrest  Is- 
sued from  Columbia  county.  It  also  appear- 
ed that  MacMahon  prepared  an  answer  and 
filed  it  in  the  instant  case.  After  MacMahon 
had  given  considerable  testimony,  a  blanket 
motion  to  strike  out  the  testimony  of  the 
witness  was  made  by  the  defendants  and 
overruled  by  the  ,coart'  Although;  there 
may  be  situations  produced  by  peculiar  dr- 
cumstancee  where  the  attorney  ought  not  to 
be  compelled  to  divulge  the  name  of  his  client 
or  the  name  of  the  person  who  has  paid  or 
has  agreed  to  pay  for  the  services  rendered 
or  to  be  rendered  by  the  attorney,  yet  no 
such  peculiar  circumstances  are  present  here, 
and  it  was  comx)etent  for  the  attorney  to 
reveal  the  name  of  his  client  and  the  names 
of  the  i)ersons  who  guaranteed  payment  for 
his  services.  40  Cyc.  2370-2374 ;  28  R.  O.  L. 
563.  See,  also,  Bx  parte  McDonough,  170 
Cal.  230,  149  Pac.  666,  and  case  note  in  L. 
R.  A.  1916C.  602,  Ann.  Cas.  1916E,  327;  and 
State  V.  Gleason,  19  Or.  159,  23  Pac.  817. 

[I]  Some  of  the  testimony  of  MacMahon 
Included  communications,  and  especially  com- 
munications made  by  Iiester,  which  were 
privileged;  but  any  error  that  may  have 
been  committed  was  rendered  harmless. 
Alice  Blackwell,  Johnson,  and  Lester  all 
voluntarily  testified  as  witnesses  in  their 
own  behalf,  and  each  of  them  testified  fully 
and  at  length ;  and  In  every  Instance  where 
it  can  be  fairly  said  that  MacMahon  was 
compelled  to  reveal  a  privileged  communica- 
tion made  by  either  of  the  defendants,  it  can 
likewise  be  said  that  the  party  who  made 
such  communication  to  MacMahon  subse- 
quently and  voluntarily  testified  on  the  same 
subject  Section  734,  Or.  Ll;  10  Enc.  of  EvL 
237;  Knight  v.  People,  192  111.  170,  61  N.  B. 
371.  Estes  and  Lu  Elsie  likewise  testified 
voluntarily  at  great  length.  However,  Mac- 
Mahon was  not  compelled  to  reveal  any  priv- 
ileged communication  made  to  him  by  Lu 
Elsie,  nor  do  we  understand  that  MacMahon 
revealed  any  privileged  communication  made 
hy  Elstes.  In  short,  some  of  the  testimony 
of  MacMahon  which  Was  claimed  to  be  privi- 
leged was  not  in  Cact  privileged;    and  any 


error  that  may  have  been  committed  by  com- 
pelling the  revelation  of  such  privileged  com- 
munications as  were  made  by  Lester  or  John- 
son or  Alice  Blackwell  was  removed  and  dis- 
solved by  the  parties  themselves  when  they 
voluntarily  testified  on  the  same  subject.  In 
re  Young's  Estate,  59  Or.  348,  116  Pac.  95, 
1060,  Ann.  Cas.  1913B,  1310;  Forrest  v.  Port- 
land Railway,  Light  &  Power  Co.,  64  Or.  240, 
120  Pac.  1040;  Gerllnger  v.  Frank,  74  Or. 
517,  145  Pac.  1060 ;  McNamee  v.  First  Nation- 
al Bank  of  Roseburg,  88  Or.  636,  172  Pac. 
801. 

[7]  The  defendants  say  that  they  were 
prejudiced  because  the  court  refused  to  ex- 
clude certain  testimony  claimed  to  be  incom- 
petent and  immaterial  and  irrelevant;  and 
under  this  general  heading  the  defendants 
discuss  in  their  printed  brief  numerous  in- 
stances where,  they  argue,  the  court  com- 
mitted error.  The  plaintiff  was  permitted  to 
testify  to  the  fact  that  Alice  Blackwell, 
Johnson,  Lester,  and  ESstes  had  appeared  as 
witnesses  in  the  divorce  suit;  and  the  plain- 
tiff was  also  allowed  to  testify  that  Johnson, 
AUce  Blackwell,  and  Lester  had  .  appeared 
as  witnesses  in  the  annulment  suit  In  view 
of  the  charges  made  against  the  defendants 
here,  the  testimony  that  the  defendants  in 
the  Instant  case  appeared  as  witnesses  for 
Lu  Elsie  In  the  divorce  and  annulment  suits 
is  so  plainly  competent  that  the  mere  state- 
ment of  the  situation  ought  to  be  sufficient 
See  Johnson  v.  Allen,  100  N.  C.  131,  6  S.  E. 
666. 

[8]  Referring  to  the  complaint  in  the  di- 
vorce suit,  the  plaintiff  was  asked  to  "state 
whether  or  not  there  was  any  tiruth  in  them," 
and  was  permitted  to  answer;  "No,  there  Is 
not  a  word  of  truth  in  It"  A  similar  ques- 
tion was  asked  with  reference  to  the  annul- 
ment suit  and  a  similar  answer  given.  The 
form  of  eadi  question  was  objectionable;  and 
yet.  In  the  attending  drcomstances,  the  de- ' 
fendants  were  not  harmed  In  the  slightest 
degree.  The  plaintiff  testified  in  detail  and 
at  great  length  concerning  all  that  occurred 
from  October,  1917,  until  March  16,  1918,  and 
later,  and  his  testimony  covered  every  phase 
of  the  charge  made  in  the  divorce  and  an- 
nulment suits  that  the  marriage  had  be«i 
brought  about  by  duress. 

[9]  Arrangements  were  made  whereby  Lu 
Elsie  and  her  husband  met  at  the  Imperial 
Hotel  on  Saturday,  March  16w  The  meeting 
terminated  in  the  refusal  of  Lu  Elsie  to  re- 
turn to  her  husband.  Lu  Elsie  was  called  as 
a  witness  for  the  defendants,  and,  over  the 
objection  of  the  plaintiff,  was  permitted  to 
give  her  version  of  the  conversation  with  her 
husband.  The  plaintiff  was  called  as  a  wit- 
ness <n  rebuttal, 'and,  referring  to  the  con- 
versation at  the. Imperial  Hotel,  was  asked: 

"Can  you  tell  the  jury  what  conversation  took 
place  there  between  you  and  her,  and  what  she 
said  and  What  you  said?" 
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Tbe  wibiess  attempted  to  answer,  but  the 
attorney  for  the  defendants  Intermpted  with 
the  following  statement: 

"Wait  a  minute,  your  honor  kept  us  out  from 
{riving  any  testimony  any  statement  she  made 
or  any  statement." 

The  court  remarked : 

"I  did  not  rule  that  out  There  was  an  at- 
tempt to  bare  it  ruled  out,  but  I  did  not." 

And  thereupon  the  attorney  for  defend- 
ants said,  "Save  an  exception,"  and  then  the 
witness  gave  his  version  of  the  conversation. 
It  v?lll  be  observed  that  the  defendants  them- 
selves in  the  face  of  the  objection  of  the 
plaintiff  required  Ln  EUsle  to  give  her  ver- 
sion of  the  conversation,  and  the  defend- 
ants having  persuaded  the  court  to  rule  with 
them  were  not  in  a  position  to  claim, that 
the  plaintiff  could  not  give  his  version  of  the 
conversation.  As  explained  by  the  court, 
there  was  an  attempt  to  prevent  Lu  Elsie 
from  repeating  the  conversation,  but  the  at- 
tempt failed.  Moreover,  the  objection  of  the 
defendants  was  placed  solely  upon  the  mis- 
taken ground  that  the  court  had  refused  to 
I)ermlt  the  defendants  from  offering  any  tes- 
timony about  the  conversation.  If  Lu  Elsie 
had  not  been  permitted  to  give  her  version 
of  the  whole  conversation,  the  defendants 
would  have  been  in  a  position  to  object  to 
parts  of  the  answer  of  Robert  Cole  on  the 
ground  that  such  parts  amounted  to  nothing 
more  than  narratives  of  past  occurrences,  al- 
though other  parts  of  the  answer  were  com- 
petent at  all  events.    13  R.  O.  L.  1476. 

[10,11]  The  defendants  complain  of  the 
admission  of.  Exhibit  O,  the  complaint  In 
the  divorce  suit;  Exhibit  P,  a  certified  copy 
of  the  amended  complaint  in  the  divorce  suit; 
Exhibit  Q,  the  decree  dismissing  the  divorce 
suit;  Exhibit  R,  certified  copies  of  the  an- 
swer and  amended  answer  Ih  the  divorce 
'suit;  Exhibit  T,  certified  copies  of  the  com- 
plaint, answer,  and  reply  In  tbe  annulment 
suit;  and  Elxhibit  IT,  certified  copies  of  the 
findings  of  fact,  conclusions  of  law,  and  de- 
cree in  the  annulment  suit.  The  pleadings 
upon  which  the  two  suits  were  tried  and  the 
final  decrees  were  competent  in  view  of  the 
allegations  made  In  the  complaint  in  the 
instant  case  that  the  defendants  had  a  part 
in  the  bringing  of  those  two  suits.  However, 
the  findings  of  fact  and  conclusions  of  law, 
and  especially  tbe  findings  of  fact  in  tbe  an- 
nulment suit,  were  not  comx>etent.  In  the 
Instant  case  the  defendants  dalm  that  Lu 
Elsie  was  compelled  by  force  to  marry  the 
plaintiff,  that  when  she  left  St.  Helens  she 
did  so  voluntarily  and  without  any  wrong- 
ful Interference  by  the  defendants,  and  that 
her  leaving  was  for  the  sole  purpose  of  free- 
ing herself  from  virtual  imxnisonment  The 
plaintiff  claimed  that  the  courtship  and  mar- 
riage were  free  from  force,  compulsion,  or 
duress,  and  that  the  marriage  was  volunta- 


rily entered  Into  by  I/O  Elsie.  In  view  of  the 
Issues  raised  by  the  pleadings  and  the  re- 
spective contentions  made  by  the  litigants, 
the  findings  of  fact,  especially  findings  2. 
4,  and  5,  were  because  of  the  language  used 
in  them,  exceedingly  harmfuL  But  the  rec- 
ord Is  such  that  the  defendants  cannot  on 
this  appeal  disturb  the  ruling  of  the  trial 
court.  The  certified  copies  of  tbe  findings  of 
fact,  conclusions  of  law,  and  decree  in  the 
annulment  suit  were  attached  together  under 
one  cover  and  with  one  certificate  and  werfe 
offered  as  a  single  document  and  marked  as 
a  single  exhibit  The  objection  made  by  the 
defendants  was  a  general  objection  to  the 
exhibit  as  an  entirety,  and  the  defendants 
did  not  object  to  the  findings  of  fact  and  con- 
clusions of  law  separately.  The  copy  of  the 
decree  was  competent,  and  for  that  reason 
the  court  did  not  commit  reversible  error  In 
overruling  the  objection,  although  the  re- 
mainder of  Exhibit  U  was  incompetent. 
Coveny  v.  Hale,  49  Cal.  662;  Shatto  v. 
Crocker,  67  CaL  629,  25  Pac.  921;  38  Oyc. 
1376.  See,  also,  Hawley  v.  Dawson,  16  Or. 
344,  18  Pac.  592. 

[12]  n.  C.  Stanwood,  the  sheriff  of  Co- 
lumbia county  to  whom  was  delivered  the 
warrant  for  the  arrest  of  Johnson,  Alice 
Blackwell,  and  Lester  Williamson,  was  ask- 
ed to  tell  what  he  did  in  his  attempt  to  lo- 
cate those  three  persons,  and,  over  the  ob- 
jection of  the  defendants,  he  answered  thus : 

"Well,  as  soon  as  we  got  to  Portland,  I 
went  up  to  the  courthouse  and  got  one  of  the 
deputy  sherifTs  there  to  go  with  us.  Prior  to 
that  time  we  had  located  where  Johnson  stayed 
—I  don't  remember  the  name  of  tbe  hotel,  but 
at  any  rate,  we  went  to  his  room,  and  he 
wasn't  there." 

Another  question  was  then  asked,  and  ad- 
ditional questions  were  asked  and  answers 
given  without  further  objection  except  one 
which  was  utterly  without  merit  Obviously 
a  reversal  cannot  be  ordered  on  the  record 
made  In  tbe  examination  of  this  witness. 

Defendants  objected  to  some  of  the  testi- 
mony of  Mrs.  H.  F.  McCormlck  concern- 
ing statements  made  by  Lu  Elsie  when  at  the 
McCormlck  home.  It  Is  not  necessary  to 
discuss  this  testimony  further  than  to  say 
that  it  was  clearly  material  and  competent 

[13]  The  defendants;  complained  because 
Lu  Elsie  was  asked  on  cross-examination 
whether  she  expected  to  marry  Johnson  aftw 
"you  got  free  from  Cole."  Her  ultimate  an- 
swer was,  "No."  The  defendants  were  not 
injured  in  the  slightest  degree  by  this  testi- 
mony. Moreover,  the  question  asked  was 
competent 

The  cross-examination  of  Bates  about  his 
feelings  towards  Johnson  was  competent 
Moreover,  tbe  answer  given  by  him  was  en- 
tirely devoid  of  harm  to  the  interests  of  the 
defendants. 

[14]  By  a  deed  dated  March  1,  1918,  and 
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recorded  March  14, 1918,  Jobnson  deeded  his 
property  to  J.  J.  Noonan,  'Jr.  The  defend- 
ants offered  as  evidence,  but,  upon  objection 
being  made  by  the  plaintiff,  the  court  refused 
to  receive,  the  original  deed  made  by  J.  3. 
Noonan,  Jr.,  conveying  the  property  back  to 
Johnson.  Section  8870,  Or.  I^;  Knolhoff  t. 
Mark,  68  Or.  437,  447,  136  Pac.  893,  Ann. 
Gas.  1915D,  1229.  Thla  mllng  of  the  court 
could  not  have  injured  the  defendants  be- 
cause Johnson,  who  wag  then  a  witness  on 
the  stand,  had  twice  stated  that  Noonan  had 
conveyed  the  property  back  to  him,  and  that 
he  (Johnson)  subsequently  sold  it;  and  this 
testimony  was  neither  actually  nor  Impliedly 
taken  from  the  jury.  Johnson  testified  as  to 
how  and  when  he  acquired  the  property; 
he  told  about  the  conveyance  to  Noonan,  Jr., 
and  the  reasons  for  it;  he  explained  the 
reconveyance  to  himself;  and  he  told  about 
the  mortgages  and  his  final  disposition  of  the 
proi)erty.  The  ruling  of  the  ceurt  did  the 
defendants  no  barm  whatever. 

[1 S]  Lu  Elsie  was  asked  by  the  defendants 
to  tell  what  happened  when  she  arrived  at 
the  Smith  car  in  St  Helens,  and  she  an- 
swered: 

"Well,  I  didn't  have  any  wrap  on,  bo  my 
youngest  brother  pat  his  coat  on  me,  and  I 
got  in  the  machine  and  sat  in  the  machine 
with  my  Aunt  Alice,  and  I  told  them  to  drive 
just  as  fast  and  hard  as  they  could;  that  he 
would  get  me  as  soon  as  he  found  I  had  left. 

"Q.  Why  did  you?  A.  Becanse  he  had  two 
revolvers  and  would  use  them  if  I  would  leave." 

On  motion  «f  the  plaintiff  the  court  struck 
out  both  answers. 

The  second  answer  was  obviously  incom- 
petent. In  view  of  the  issues  raised  by  the 
pleadings  and  the  theories  advanced  by  the 
parties  and  in  the  attending  circ\imstancee, 
the  first  answer  was  competent  The  uncon- 
tradicted evidence  Is  to  the  effect  that  the 
automobile  was  driven  out  of  St  Helens  at 
a  high  rate  of  speed;  and,  Indeed,  there  is 
evidence  to  the  effect  that  the  car  was  driv- 
en so  fast  that  a  bearing  was  burned  out' 
before  Portland  was  reached.  T*e  testimony 
was  competent  for  the  purpose  of  explaining 
the  fast  driving.  Of  course,  the  question  of 
credibility  was  for  the  Jury  alone.  Further- 
more, what  was  said  and  done  by  Lu  Elsie 
when  she  got  in  the  Smith  car  was  a  part  of 
the  story  of  her  departure.  Schneider  v. 
Tapfer,  92  Or.  620,  180  Pac.  107;  Pugsley 
V.  Smyth,  98  Or.  448, 194  Pac.  686.  However, 
It  is  probable  that  the  ruling  of  the  court 
did  not  injure  the  defendants.  Alice  Black- 
well  and  Lester  Williamson  both  testified 
fully  about  what  was  said  by  Lu  Elsie  when 
she  entered  the  Smith  car,  and  this  testi- 
mony was  of  the  same  tenor  as  the  answers 
of  Lu  Elsie  which  the  court  struck  out  In- 
deed, the  testimony  of  Alice  Blackwell  and 
Lester  Williamson  was  stronger  than  the 
first  answer  given  by  Lu  Elsie.  No  witness 
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contradicted  Alice  Blackwdl  or  Lester  W11- 

'liamson,  and  when  the  cause  went  to  the 
Jury  there  was  evidence  of  two  wltoesses 
to  the  effect  that  Lu  Elsie  said,  "drive  as 
fast  as  you  can,  because  Cole  will  kill  us  if 
you  don't  get  away  from  him."  Moreover, 
there  was  considerable  testimony  about  the 
conduct  of  Lu  Elsie  and  statements  made 
by  her  when  the  car  was  stopped  on  account 
of  a  bearing  having  burned  out  which  state- 
ments were  similar  in  vein  to  the  statements 
attributed  to  her  when  she  entered  the 
Smith  car. 

The  court  did  not  commit  error  in  refusing 
to  give  the  following  Instruction: 

"You  are  further  instructed  that  the  plaintiff 
has  wholly  failed  to  produce  evidence  substan- 
tiating the  charges  in  bis  complaint  to  the 
effect  that  these  defendants,  or  any  of  them, 
have  communicated  false  or  defamatory  state- 
ments or  rumors  against  the  plaintiff  to  Lu 
Elsie  Cole,  and  in  reaching  your  verdict  you 
must  not  consider  any  such  allegations  con- 
tained in  plaintiff's  complaint  or  his  amended 
supplemental  complaint" 

There  was  evidence,  circumstantial  it  ia 
true,  but  nevertheless  evidence,  from  which 
the  Jury  could  have  inferred  that  the  de- 
fendants did  that  which  the  plaintiff  al- 
leged they  did. 

The  amended  supplemental  complaint  sup- 
planted the  supplemental  complaint  and 
hence  we  are  not  now  concerned  with  any. 
ruling  made  by  the  trial  court  on  the  motion 
against  the  supplemental  complaint 

[IS]  The  court  did  not  commit  error  in 
giving  the  following  instruction: 

"If  you  should  find  from  the  evidence  that 
the  defendants,  by  their  intentional  acts  or 
conduct,  alienated  the  affections  of  Mrs.  Cole 
or  by  such  means  caused  her  to  remain  away 
from  her  husband,  it  is  not  necessary  to  prove 
that  it  was  done  for  an  adulterous  or  im- 
moral purpose,  to  entitle  the  plaintiff  to  receive 
a  verdict  herein." 

[17]  The  defendants  requested,  but  the 
court  refused  to  give,  the  follovring  instruc- 
tion: 

"The  court  instructs  the  Jury  that  a  stranger 
may  in  good  faith,  acting  from  humanity  and 
hospitality,  receive  the  wife  of  another  within 
his  home  without  being  guilty  of  harboring 
or  enticing  her  away  from  her  husband,  and 
any  person,  whether  relative  of  the  wife  or  not, 
if  he  acts  in  good  faith,  is  justified  in  aiding 
iier  to  leave  her  husband's  home,  or  in  har- 
boring her,  when  she  asl<s  assistance  on  the 
ground  of  ill  treatment  by  her  husband.  If 
you  find  from  the  evidence  that  Lu  Elsie  Cole 
asked  assistance  from  the  defendants,  or  any 
one  or  more  of  them,  on  the  ground  of  ill 
treatment  by  her  husband,  and  that  in  pursu- 
ance to  said  request  defendants,  or  any  one  or 
more  of  them,  aided,  assisted,  and  befriended 
Lu  Elsie  Cole  in  escaping  from  the  plaintiff, 
and  thereafter  harbored  her,  acting  in  good 
faith,  then  they  are  not  guilty  of  harboring  her 
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or  enticbig  her,  and  you  must  find  your  verdict 
in  favor  of  the  defendants." 

It  was  the  theory  of  the  defendants  that 
Lu  Elsie  was  compelled  by  the  plalntift  to 
marry  him,  and  that  all  she  did  from  the 
night  of  March  6th  until  the  time  she  left 
8t  Helens  on  the  1.2tb  was  done  under  du- 
ress, and  that  the  acts  of  the  defendants 
in  assisting  her  to  leave  St.  Helens  was  done 
In  good  faith  upon  her  request  for  assistance 
in  leaving  because  of  the  ill  treatment  of 
her  husband.  The  defendants  were  entitled 
to  an  instruction  submitting  to  the  Jury  their 
theory  of  the  case.  -The  equivalent  of  this 
requested  instruction  does  not  appear  in  the 
charge  given  to  the  Jury ;  and  in  view  of  the 
facts  disclosed  by  the  record,  the  refusal  to 
l^lve  this  requested  instruction  constitutes 
reversible  error.  21  Cye.  1620;  Barnes  v. 
Allen,  1  Abb.  Dec.  (N.  Y.)  111.  See,  also, 
PoweU  y.  Benttaall,  136  N.  0.  145,  48  S.  R 
598. 

[1 S]  Requested  instruction  No.  7,  which  the 
court  refused  to  give,  was  an  attempt  to  in- 
voice for  near  relatives  the  same  degree  of 
protection  which  Is  generally  thrown  around 
parents,  who,  in  good  faith  and  acting  on 
reasonable  grounds  and  for  the  good  of  the 
child,  give  to  the  child  advice  leading  to  a 
separation.  Sven  though  it  be  assumed 
that  such  protection  may  be  extended  to  near 
relatives  nnder  special  circumstances,  the 
defendants  here  cannot  claim  any  such  pro- 
tection for  the  reason  that  the  evidence  fails 
to  disclose  the  necessary  special  circum- 
stances.   13  R.  O.  L.  1473. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

BURNETT,  C.  J.,  and  McBRIDB  and 
RAND,  JJ.,  concur. 


(1)13  Or.  343) 

STATE  V.  ROSASCO. 

(Supreme  Court  of  Oregon.    March  21,  1922.) 

1.  latoxioatiio  liquors  <S=3l3l,  202— Intent  not 
Involved  In  nnlawful  possession  and  need  not 
be  alleged. 

Criminal  intent  is  not  involved  in  the  crime 
of  anlawfal  possession  of  intoxicating  liquor 
under  Or.  L.  {  2224—1,  and  it  is  unnecessary 
to  allege  that  liquor  was  possessed  for  beverage 
purposes,  in  view  of  sections  2224—4,  2224—6, 
2224-6& 

2.  Intoxicating  liquors  ^=>224— Burden  on  de> 
fsndant  to  show  that  he  was  manufaoturlno 
vinegar  instead  of  wine. 

In  a  prosecution  under  Or.  h.  i  2224—1, 
for  having  intoxicating  liquor  in  possession,  the 
burden  was  upon  defendant  to  show  that  he 
came  within  the  exception  stated  in  section 
2224—5,  permitting  the  manufacture  of  vine- 
gar, etc.,  in  view  of  section  2224 — 58. 


3.  iBdlotmsnt  and  laformatlon  «s»l09— lndloC< 
laent  for  statutory  offense  must  luform  d*- 
fendant  of  nature  and  oause  of  accusation. 

No  indictment  founded  upon  a  statute  can 
be  good  which  does  not  contain  sufficient  alle- 
gations to  inform  the  defendant  of  the  nature 
and  cause  of  the  accusation  against  Iiim,  under 
Const,  art  1,  {  11. 

4.  Criminal  law  «=a329— iMllotmsnt  aai  !■• 
formation  «=3lll(2)--Neo«8si^  of  nogativ- 
Ing  exceptions  depends  on  position  In  statuto; 
where  exception  Is  not  in  enaeting  clause,  It 
must  be  proved  by  defendant 

If  an  exception  is  in  the  enacting  clause 
of  a  penal  statute,  an  indictment  must  show 
tliat  the  act  alleged  to  have  been  committed  by 
the  accused  is  not  within  the  exception;  but, 
when  the  exception  is  in  a  subsequent  clause 
of  the  statute,  it  is  a  matter  of  defense  and 
must  be  shown  by  the  accused. 

5.  Indlotmeit  and  Information  «=3t  1 1  (I)— Pro- 
visos and  exceptions  treated  together. 

Provisos  and  exceptions  in  a  penal  statute, 
though  distinct  in  meaning,  are  generally  treat- 
ed together  in  the  discussion  of  criminal  plead- 
ing. 

6.  Indictment  and  Information  «=9lli(2)— 
"Enaoting  olause^'  of  penal  statute  within 
nilo  as  to  pleading  and  proof. 

The  term  "enacting  clause,"  as  used  in  the 
rule  that  an  indictment  must  show  and  state 
that  the  act  alleged  to  have  been  committed  by 
accused  is  not  witliin  the  exception  appear- 
ing in  the  enacting  clause,  means  ail  parts  of 
the  statute  which  defines  the  offense  (quoting 
8  Words  and  Phrases,  First  Series,  p.  23S4). 

7.  Criminal  law  ^=3308,  329,  561(1)  — Pro- 
sumption  of  Innocence  stays  with  defendant 
throughout  trial;  defendant  has  burden  of 
proving  statutory  exception;  state  must  provs 
guilt  beyond  reasonable  doubt. 

The  presumption  of  innocence  is  a  sub- 
stantial part  of  the  law  that  remains  with  the 
defendant  from  the  beginning  of  the  trial  until 
a  verdict  is  found,  and  it  devolves  upon  the 
prosecution  to  prove  guilt  by  evidence  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  and  the  burden  of  proof  is  never  shifted 
from  the  state  to  the  defendant;  but  tliis  does 
not  mean  that,  when  a  defendant  relies  upon  an 
exception  in  a  statute  for  a  defense,  the  state 
must  prove  that  he  is  not  witliin  the  protection 
of  the  exception. 

8.  Criminal  law  (S=>822( I)— Instructions  to  bo 
Interpreted  In  their  entirety. 

Instructions  by  the  court  are  to  be  applied 
and  interpreted  in  their  entirety. 

9.  Criminal  law  «=3829(l)— Court  need  net 
give  requested  Instructions  where  Issues  have 
been  covered. 

When  instructions  given  by  the  court  cover 
all  the  questions  at  issue  and  are  free  from  er- 
ror, it  is  unnecessary  for  the  court  again  te 
state  the  law  to  the  jury,  notwithstanding  that 
requested  instructions  contain  true  statements 
thereof. 
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10.  Criminal  law«s>695(l)— Statftmenfaote- 
riou*  objeetioo"  oonstltutee  no  objection. 

.  The  statement  of  counsel  of  accuaed,  "No 
serious  objection^"  cooceming  admission  of 
evidence,  constituted  no  objection, 

11.  Criminal  law  <£s»74l(l),  742(1)— Jury  ex- 
clusive judges  of  weight  of  evidenoe  and  credl- 
bllity  of  witnesses. 

The  Jury  are  the  exduslve  judges  of  the 
effect  and  value  of  evidence  and  the  credibility 
of  the  witnesses. 

12.  Intoxicating  liquors  ^s>l 34— Fermented 
Juice  of  grape  Is  "wine." 

The  fermented  juice  of  the  grape  is  "wine," 
though  the  term- is  loosely  used  as  to  nnfer- 
mented  juice  of  the  grape  or  any  fruit  used  as 
a  beverage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Wine.] 

13.  Intoxicating  liquors  «=9236(6i/2)  —  Evi- 
dence sufRcleri't  to  sustain  conviction  of  un- 
lawful possession  of  Intoxicating  liquors. 

Evidence  held  sufScient  to  sustain  a  convic- 
tion of  nnlawful  possession  of  wine. 

Department  2. 

Appeal  from  Glrcnlt  Court,  Colombia 
County;   J.  A  Eakin,  Judge. 

Louis  Rosasco  was  convicted  of  nnlawful 
possession  of  intoxicating  liquor,  and  ap- 
peals.   Affirmed. 

This  is  an  appeal  from  Judgment  of  con- 
viction of  a  crime  committed  in  violation  of 
the  Proliibition  liiquor  Law.  The  crime  con- 
sisted in  the  unlawful  possession  of  intoxi- 
cating liquor. 

Louis  Rosasco  was  the  manager  of  the  Co- 
lumbia River  Produce  &  Canning  Company, 
and  an  owner  of  the  property  possessed  by 
it.  He  resided  on  the  top  floor  of  the  can- 
nery, and  had  the  privilege  of  using  the  base- 
ment 

The  grand  jury  for  the  circuit  court  In  and 
for  Columbia  county,  Dr.,  by  indictment, 
charged  that — 

"The  said  L.  Rosasco,  on  the  17th  day  of 
October,  A.  D.  1919,  in  the  said  county  of 
Columbia  and  state  of  Oregon,  then  and  there 
being,  did  then  and  there  willfully  and  unlaw- 
fully possess  Intoxicating  liquor  contrai;  to 
the  statute.    •    •    •» 

The  defendant,  on  being  arraigned  upon 
this  charge,  pleaded  not  guilty,  and  entered 
iq>on  his  triaL 

The  evidence  adduced  upon  the  trial  shows 
that  the  defendant  ordered  three  carloads  of 
grapes  In  the  autumn  of  1919,  one  of  which 
he  shipped  "down  the  river."  The  other  two 
be  attempted  to  sell  at  St.  Helens  and  vicin- 
ity, but  had  on  hand  about  7  tons  of  grapes, 
which  be  says  be  could  not  sell.  It  is  assert- 
ed by  the  prosecution  that  these  grapes  were 
hauled  from  the  car  to  the  basement  of  the 


cannery  during  the  nighttime,  and  that  they 
were  thereafter  manufactured  into  wine. 

On  October  17,  1919,  a  raid  was  made  by 
the  sheriff  of  Columbia  county  on  the  prem- 
ises where  the  grapes  were  crushed  and  the 
wine  stored,  and  20  barrels  and  a  few  jugs  and 
tjotties  were  found  containing  wine,  ferment- 
ing and  fermented,  together  with  a  vat  30 
inches  high  and  10  feet  in  dlaipeter,  contain- 
ing grape  pumice  and  fermenting  liquid. 
Presses  designed  to  press  juice  from  grapes 
were  also  found  in  the  basement. 

The  deputy  sheriff  testified  that  be  took 
samples  of  the  liquor  to  Portland  for  the 
purpose  of  ascertaining  the  alcoholic  content. 

"We  first  took  6  samples;  and  then  the  fol- 
lowing Tuesday  morning  we  took  31  samples, 
taking  a  sample  of  each  .container,  barrel,  bot- 
tle, demijohn." 

The  samples  were  taken  by  means  of  a 
hose  with  which  be  drew  the  liquor  from  the 
containers  Into  the  bottles,  and  the  samples 
examined  were  identified  with  the  contaluers 
from  which  they  were  taken,  and  for  the 
pui-pose  of  identification  In  evidence  were 
marked  as  Ebchibits  1-A  to  31-A. 

Albert  S.  Wells,  chemist  in  the  office  of 
the  Oregon  Dairy  and  Food  Commission,  tes- 
tified to  making  an  analysis  of  Ezhlbfts  1-A 
to  31-A,  inclusive,  for  the  purpose  of  ascer- 
taining the  alcoholic  content;  that  when  he 
received  the  samples  on  October  22  from 
Deputy  Sheriff  Butler,  some  of  them  virere  yet 
fermenting;  that  sample  No.  1  showed  alco- 
hol, by  volume,  4.16  per  cent. ;  sample  No.  2, 
3.52  per  cent;  No.  3,  "I  labeled  it  being  a 
red  wine;  a  very  iwor  wine;  I  would  say 
that  It  was  about  a  third  pressing  of  wine." 

"Q.  About  a  third  pressing  of  grapes?  A 
Yes. 

"Q.  In  order  to  save  time,  what  do  you  call 
all  this  stuff?    A.  It  is  wine,  most  of  it. 

"Q.  No.  4?  A.  No.  4  is  wine  of  the  best 
grade;  that  would  be  what  you  call  the  first 
pressing.  That  contains  alcohol  by  volume 
14.05.  •  •  •  That  is  what  I  would  call 
good  Ttago  Red.' 

"Q.  No.  5;  what  is  the  result  of  your  analysis 
of  that?  A.  No.  5  is  one  of  the  best  grades, 
too,  first  pressing,  13.85  per  cent  •  •  • 
Sample  No.  6  contained  an  alcoholic  content  of 
11.55. 

"Q.  What  is  the  highest  per  cent  of  alcohol 
by  volume  that  grape  juice  can  contain  through 
natural  fermentation  without  the  addition  of  al- 
cohol or  sugar?  A.  About  14  or  15  is  about 
as  high  without  adding  alcohol  or  sugar. 

"Q.  So  that  some  of  these  contained  the 
maximum  per  cent?    A.  All  it  could." 

Upon  analysis,  five  of  the  samples  showed 
an  alcoholic  content  of  more  than  14  per 
cent;  six,  less  than  14  and  more  than  13 
per  cent ;  five,  less  than  13  and  more  than 
9  per  cent;  seven,  less  than  9  and  more 
than  7  per  cent ;  and  the  remainder  were  of 
a  lesser  per  cent. 
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At  tbe  conclusion  of  tbe  state's  evidence, 
the  defendant  moved  for  a  dismissal  of  tlie 
case  against  liim,  upon  the  grounds: 

"First,  that  tlie  indictment  did  not  charge 
a  crime  against  the  delendanti   and, 

"Second,  on  the  ground  that  the  evidence 
failed  to  support  tbe  charge  set  out  in  the  in- 
dictment,  and,  further,  did  not  show  that  at 
tbe  time  this  product  was  found  as  alleged  in 
defendant's  possession,  that  it  contained  alcohol 
of  more  than  one-half  of  one  per  cent,  per 
volume  and  was  intoxicating  liquor. 

"Third,  that  it  was  not  shown  by  any  evi- 
dence that  the  defendant  had  it  unlawfully 
in  Iiis  possession." 

Tbe  court  overruled  tbe  defendant's  mo- 
tion. 

The  defendant,  entering  upon  his  defense, 
testified  to  a  state  of  facta  tending  to  show 
that  he  was  engaged  in  the  manufacture  of 
vinegar.  He  admitted  that  the  product, 
which  was  chiefly  vinous  llaaor,  taken  from 
him  by  tbe  officers  of  Columbia  county,  was 
his  property,  but  asserted  that  be  liad  It  In 
his  possession  for  a  lawful  purpose,  namely, 
for  the  manufacture  of  vinegar.  He  further 
testified  that  when  the  state  went  dry  be 
owned  and  possessed  about  S  barrels,  or  300 
gallons,  of  wine;  that  he  bad  consumed  all 
this  with  tbe  exception  of  72  gallons;  tliat 
this  remainder,  at  the  time  of  tbe  shadtl'B 
raid,  was  in  the  basement  and  was  taken 
therefrom  by  tbe  slierUf ;  that  it  was  in  c«e 
50-galion  barrel,  one  IS-gallon  keg,  a  10-gal- 
ion  keg,  and  two  l-gallon  Jugs.  His  testi- 
mony was  corroborated  by  that  of  his  wife. 

The  Jury,  by  qpedal  verdict,  found  that 
tbe  defendant  had  had  in  bis  continuous 
lawful  possession,  since  the  state  went  dry, 
Uquor  contained  in  containers  Nos.  18,  26,  27, 
28,  29,  and  30.    This  was  returned  to  him. 

The  Jury  also  returned  into  court  a  gen- 
eral verdict,  finding  tbe  defendant  guilty,  as 
charged. 

Tbe  defendant,  oa  his  appeal,  avers  that 
the  court  erred: 

1.  In  denying  defendant's  motion  to  dis- 
miss. 

2.  In  refusing  to  direct  a  verdict  of  acquit- 
tal. 

3.  In  permitting  the  sherUf  to  testify  con- 
cerning other  raids. 

4.  In  refusing  to  instruct  tbe  Jury  as  re- 
quested by  defendant. 

5.  In  that  the  defendant  has  been  deprived 
of  his  property  and  liberty  without  due  pro- 
cess of  law,  and  in  violation  of  tbe  Consti- 
tution of  the  state  of  Oregon  and  of  tbe 
United  States  of  America. 

T.  J.  Cleeton,  of  Portland  (Cleeton  ft  Mc- 
Menamin  and  Delbert  A.  Norton,  all  of  Port- 
land, en  the  brief),  for  appellant 

John  I*  Foote,  Dist  Atty.,  of  St  Helens, 
for  the  State. 

BROWN,  J.  (after  stating  the  facts  as 
above).     [1]  Neither  averment  nor  proof  of 


criminal  Intent  Is  Involved  In  fh«  crime 
charged  to  have  been  committed  by  tiie  de- 
fendant He  contends,  bowevor,  that  the  in- 
dictment is  InsufBdent,  in  ttiat  it  does  not 
charge  him  with  having  the  "product  in  his 
possession  for  the  purpose  of  using  tbe  same 
as  a  beverage,"  as  defined  by  section  2,  c. 
141,  General  Laws  of  1916^  and  section 
2224—1,  Or.  I*  The  words  "Intoxicating  Uq- 
uor," as  used  In  tliis  section  of  our  prohibi- 
tory law,  embrace  all 

1.  (a)  Spirituous  liquors;  0>)  malt  liquors; 
(c)  vinous  liquors;  (d)  fermented  or  otiier 
intoxicating  liquors ; 

2.  (a)  And  all  mixtures  or  preparations 
reasonably  likely,  or  intended  to  be  used  as 
a  beverage,  which  shall  contain  in  excess  of 
one-half  of  one  per  centum  of  alcohol  by  vol- 
ume ;   and 

3.  (a)  AU  mixtures,  compounds  or  prepara- 
tions, whether  liquid  or  not  which  are  In- 
tended, when  mixed  with  water  or  otherwise, 
to  produce,  by  fermentation  or  otherwise,  an 
intoxicating  Uquor. 

Section  2224 — 1,  Or.  L.,  provides  that— 

"It  shall  be  unlawful  for  any  person  to  re- 
ceive, import  possess,  transport  deliver,  manu- 
facture, sell,  give  away  or  barter,  any  intoxicat- 
ing liquor  within  this  state." 

Under  a  proviso  contained  In  this  section, 
it  is  Elected  that — 

"It  shall  not  be  unlawful  for  any  person  to 
have  in  his  possession  intoxicating  liquor  law- 
fully procured  and  in  the  possession  of  such 
person  within  this  state  at  the  time  of  the  tak- 
ing effect  of  this  amendatory  act  or  lawfully 
obtained  or  received  under  the  provision  of  this 
act" 

SecUoi  2224— e  reads: 

"The  previsions  of  tltia  act  shall  not  be  con- 
strued to  prevent  the  making  or  selling  of 
vinegar,  alcohol  manufactured  for  denaturation 
only  and  actually  denaturized  under  the  laws 
and  regulations  of  tbe  United  States  govern- 
ment or  nonintoxicating  cider  or  fruit  Juices, 
or  the  making  of  wine  for  sacramental  par- 
poses." 

From  the  provisions  at  section  2224—4,  to- 
gether with  the  definition  of  "Intoxicating 
liquor,"  It  wlU  be  seen  that  the  language  of 
the  indictment  states  facts  sufllcient  to  con- 
stitute a  crime.  The  indictment  is  for  the 
crime  of  possessing  vinous  Uquors  that  are 
deemed  Intoxicating  liquors  under  the  provi- 
sions of  section  2224 — 1,  Or.  la.  The  conten- 
tion of  counsel  relating  to  the  word  "bever- 
age" would  find  some  support  if  the  Uquora 
manufactured  and  possessed  by  the  defend- 
ant were  not  wine,  but  a  mere  "mixture  or 
preparation  reasonably  likely  or  Intended  to 
be  used  as  a  beverage,  which  sbaU  contain 
In  excess  of  one-half  of  one  per  centum  of 
alcohol  by  volume."  GRie  Indictment  states 
facts  that  bring  the  act  of  the  defendant 
within  the  prohibition  of  the.  law.    The  sUt- 
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Tite  defining  the  offense  charged  against  the 
defendant  does  not  require  an  allegation  that 
the  Uqnor  was  either  manufactured  or  pos- 
aesaed  for  beverage  pmposes,  neither  does  It 
require  an  allegation  In  the  indictment  that 
the  vinous  product  was  not  possessed  for  the 
purpose  of  manufacturing  vinegar. 

[2]  The  defendant  asserts  his  right  to 
nuinufactare  the  product  seized,  under  the 
exertion  contained  in  the  Prohibition  Law 
permitting  the  manufacture  of  vinegar,  and 
he  vigorously  argues  that  it  is  for  the  state 
to  aver  and  prove  tliat  he  was  not  manufac- 
turing vinegar. 

Section  2224^-68,  Or.  L.,  is  section  38,  c. 
141,  Laws  of  1915,  the  original  Prohibition 
Law.    Among  other  things,  it  provides  that — 

"In  prosecutions  nnder  this  act,  whether 
be^n  by  indictment,  complaint  or  information, 
it  shall  not  be  necessary  *  *  *  for  the  state' 
to  allege  or  prove  that  the  party  charged 
*  *  *  was  not  within  any  of  the  exceptions 
provided  by  this  act." 

See  State  r.  London,  99  Or.  189,  195  Pac. 
344 ;  State  v.  Buslck,  90  Or.  486,  177  Pac.  64 ; 
State  V.  Wilbur,  86  Or.  565,  186  Pac.  51,  167 
Pac.  669;  Sustar  v.  County  Court  of  Marion 
County  (Or.)  201  Pac.  445. 

The  possession  of  Intoxicating  liquor  was 
made  a  substantive  offense  by  chapter  30, 
General  Laws  of  1917,  which  became  a  part 
of  the  Prohibition  Act  and  is  to  be  construed 
with  the  other  provisions  thereof.  Chapter 
141,  Laws  1915,  the  original  Prohibition  Act, 
together  with  its  amendments,  should  be 
construed  as  a  whole.  Tills  section  of  the 
statute  relating  to  pleading  and  proof  re- 
lieves tlie  prosecution  of  the  necessity  of 
averring  or  proving  that  the  act  charged  as 
a  crime  does  not  come  within  an  exception 
or  proviso. 

[3]  The  indictment  in  the  case  at  bar  meets 
tbe  test  prescribed  by  our  fundamental  law. 
It  informs  the  defendant  that  he  is  charged 
witli  breaching  a  particular  law,  and  states 
to  him  when,  where,  and  how  he  violated  it 
That  much,  and  only  that,  the  fundamental 
law  requires.  No  indictment  founded  upon 
the  statute  can  be  good  which  does  not  con- 
tain sufficient  allegrstions  to  inform  the  de- 
fendant of  the  nature  and  cause  of  the  ao- 
cusation  against  him.  Section  11,  art.  1, 
Oregon  Constitution.  In  State  v.  Branton, 
49  Or.  86,  87  Pac.  536,  this  court  held  that 
statutes,  passed  in  pursuance  of  the  provi- 
sion declaring  that  the  accused  shall  have 
the  right  to  demand  the  nature  and  cause  of 
the  accusation  against  him,  provide  that  the 
information  must  be  direct  and  certain  as  it 
regards  the  crime  charged,  and  the  particu- 
lar circumstances  thereof  when  they  are 
necessary  to  constitute  a  complete  offense. 

[4,  6]  Independent  of  the  provisions  of  sec- 
tion 2224 — 68,  the  prosecution  is  not  required 
to  plead  or  prove  that  the  defendant's  act 
is  not  within  the  embrace  of  the  exception 
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contained  within  tbe  statute.  As  to  the  ne* 
cessity  of  pleading  an  exception  in  an  indict- 
ment,  it  has  been  frequently  held  by  the  ad- 
judications and  stated  by  the  text-writers 
that  if  the  exception  is  In  the  enacting  clause 
the  Indictment  must,  by  proper  averment, 
show  that  the  act  alleged  to  have  been  com- 
mitted by  the  accused  is  not  within  the  ex- 
ception, but,  whenever  the  exception  is  In  a 
subsequent  clause  of  the  statute,  that  the 
matter  contained  in  the  exception  is  a  mat- 
ter of  defense  and  must  be  shown  by  the  ac- 
cused. State  V.  Tamler,  19  Or.  528,  25  Pac. 
71,  9  L.  R.  A.  853 ;  State  v.  Carmody,  50  Or. 
1,  8,  91  Pac.  446,  1081,  12  L.  B.  A.  (N.  S.)  828; 
State  V.  Edmunds,  56  Or.  236,  104  Pac.  430; 
2  Bishop's  Crim.  Proc.  {{  631,  633;  1  'Whar- 
ton's Crim.  Proc.  {{  288,  290;  Oark's  Grim. 
Proc.  S  98. 

".*  •  •  But  while  it  is  undoubtedly  true 
that  exceptions  which  are  not  in  the  enacting 
clause  of  a  statute  as  descriptive  of  the  offense, 
need  not  be  negatived  and  those  which  are  in 
the  enacting  dause  as  descriptive  of  the  offense 
must  be  negatived,  the^more  accurate  rule  de- 
dudble  from  the  aathorities  is  that  only  such 
exceptions  and  proviBos  need  be  negatived  as 
are  descriptive  of  the  offense,  without  refer- 
ence to  the  position  of  the  exception  or  pro- 
viso."    10  Encyc  PI.  &  Pr.  495-407. 

Also,  see  Clark's  Crim.  Proc.  S  98;  Bish- 
op's Crim.  Proc.  |{  331-341;  State  v.  Ah 
Chow,  16  Nev.  63,  40  Am.  Rep.  488;  Terri- 
tory V.  Scott,  2  Dak.  212,  6  N.  W.  435.;  Metz- 
ker  y.  People,  14  111.  101 ;  Territory  v.  Burns, 
6  Mont  74,  9  Pac.  432;  State  v.  HcGlynn, 
34  N.  H.  422;  StanglMn  ▼.  State,  17  Ohio 
St.  461;  State  v.  CDonnell,  10  R.  I.  472; 
State  V.  Abbey,  29  Vt.  66,  67  Am.  Dea  754 ; 
Nelson  v.  U.  a  (O.  0.)  30  Fed.  112 ;  1  Whar- 
ton's Crim.  Proc.  S{  288-290. 

Provisos  and  exceptions,  though  distinct  in 
meaning,  are  generally  treated  together  In 
the  discussion  of  criminal  pleadings. 

[6]  We  will  here  pause  to  note  that  it 
has  been  observed  by  the  courts  that  the 
term  "enacting  clause"  has  not  been  under- 
stood by  all  alike.  United  States  v.  Cook, 
17  Waa  168,  176,  21  L.  Ed.  538. 

The  Constitution  oD  our  state  provides 
that— 

"The  style  of  our  bills  shall  be:  'Be  it  en- 
acted by  the  people  of  the  state  of  Oregon.' " 
Art.  4,  g  1. 

This  provision  is  termed  the  enacting 
clause  of  tbe  law.  But  such  is  not  the  sense 
in  which  it  is  used  In  relation  to  the  enacting 
clause  of  a  statute  defining  a  crime.  Th^ 
term  "enacting  clause,"  as  here  used.  Is  un- 
derstood to  be  all  parts  of  the  statute  which 
define  the  offense.  1  Wharton's  Crim.  Proc. 
i  290.  From  8  Words  and  Phrases,  First 
Series,  page  2384,  we  take  the  following  deO- 
nitlon : 

"Within  the  rule  that  exceptions  in  a  stat- 
ute should  only  be  negatived  in  an  indictment 
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or  information  when  they  are  descriptiTe  of  the 
offense  defining  it,  but  not  when  the  exceptions 
afford  matter  of  excuse  only,  and  do  not  define 
or  qualify  the  offense  created  by  the  enacting 
dause,  the  term  'enacting  clautie'  should  be 
construed  to  mean  all  parts  of  the  statute  which 
create  and  define  the  offense,  whether  in  one  or 
more  sections  or  acts.  Yet,  under  an  ordinance 
requiring  a  license  fee  from  peddlers  of  certain 
articles,  providing  that  the  owners  and  renters 
of  land  may  vend  the  products  thereof  in  all 
towns  and  cities  without  obtaining  a  license 
therefor,  a  complaint  for  peddling  without  a 
license  need  not  negative  the  fact  that  defend- 
ant was  vending  products  of  his  own  land." 

As  we  bare  seen,  defendant's  counsel  main- 
tain that  by  reason  of  the  statutory  right  to 
make  vinegar,  both  averment  and  proof  that 
defendant  was  not  within  tbe  exception  is 
thrust  upon  tbe  prosecution. 

"Tbe  first  principle  that  meets  us  is  that 
when  they  (provisos  and  exceptions)  are  not  so 
expressed  in  the  statute  as  to  be  incorporated 
in  the  definition  of  the  oifense,  it.  is  not  neces- 
sary to  state  in  the  indictment  that  the  defend- 
ant does  not  come  wit((in  the  exceptions  or  to 
negative  the  statutory  provisos;  nor  is  it  even 
necessary  to  allege  that  he  is  not  within  the 
benefit  of  the  provisos,  though  the  purview 
should  expressly  notice  them."  1  Wharton's 
Crim.  Proc.  |  288;    Clark's  Crim.  Proc.  %  98. 

In  tbe  case  at  issue  a  prima  facte  cause 
of  action  is  stated  by  tbe  facts  contained  in 
tbe  indictment;  and,  if  tbe  defendant  wisiied 
to  defend  against  tbe  accusation  on  tbe 
ground  that  be  wag  engaged  in  tbe  manu- 
facture of  vinegar,  it  was  for  him  to  bring 
forward  such  defense.  CJommonwealtb  v. 
Hart,  11  Cusb.  (Mass.)  130;  Commonwealth 
T.  Jennings,  121  Mass.  47,  23  Am.  Rep.  249; 
Jefferson  v.  Peoirfe,  101  N.  Y.  19,  3  N.  E. 
797;  Hewitt  v.  State,  121  Ind.  245,  23  N.  E. 
83;  Nelson  t.  United  States  (C.  C.)  30  Fed. 
112. 

In  tbe  discussion  of  statutes  sucb  as  that 
under  consideration,  text-writers  have  stated 
tbe  rule  thus: 

"Where  an  offense  is  created  by  statute  and 
exception  is  made,  either  by  another  statute,  or 
by  another  and  substantive  clause  of  the  same 
statute,  it  is  not  necessary  for  the  prosecu- 
tion, either  in  the  indictment  or  by  evidence, 
to  show  that  the  defendant  does  not  come  with- 
in the  exception;  but  that  is  for  the  defendant 
to  prove  the  exception  and  which  he  may  do 
under  the  plea  of  not  guilty."  V.  2  Woollen  & 
Thornton,    Intoxicating    Liquors,    $    880. 

To  like  effect  are  U.  S.  v.  Cook,  17  Wall. 
168,  21  L.  Ed.  538;  U.  S.  v.  Brltton,  107  U. 
S.  670,  2  Sup.  Ct.  612,  27  L.  Ed.  520;  State 
V.  Abbey,  20  Vt.  80,  67  Am.  Dec.  754. 

Under  tbe  overwhelming  weight  of  author- 
ity, it  is  plain  that  whenever  the  defendant's 
case  falls  within  some  exception  of  a  stat- 
ute, be  has  tbe  burden  of  evidence  to  show 
that  be  comes  within  sucb  exception.  People 
T.  ClaA,  61  App.  Dlv.  500,  70  N.  Y.  Supp. 
604;    State  v.  CoUins,  28  B.  I.  439,  67  Aa 


796;  State  t.  Qoogbly,  78  Iowa,  626,  35 
N.  W.  652. 

When  tbe  possession  of  intoxicating  liquor 
has  been  established  by  tbe  prosecution,  as  in 
tbe  case  at  issue,  and  tbe  defendant  sets  up 
the  claim  that  sucb  possession  is  not  unlaw- 
ful because  coming  under  tbe  terms  of  an  ex- 
ception contained  in  tbe  statute  permitting 
sucb  possession  for  tbe  purpose  of  the  man- 
ufacture of  vinegar,  tbe  burden  of  evidence 
la  cast  UDon  tbe  defendant  to  establish  sucn 
defense.  Joyce,  Intoxicating  Ldquors,  f  685; 
Black,  Intoxicating  Liiiuors,  jj  511;  Woollen 
&  Thornton,  Intoxicating  Liquors,  voL  2,  p. 
1589.  As  illustrating  this  principle,  see  Un- 
derbill'on  Grim.  £)v.  §  24,  p.  44;  1  Wharton's 
Crim.  Ev.  {  342. 

In  harmony  with  tbe  weight  of  autborit7  is 
tbe  following  excerpt : 

"Where  the  subject-matter  of  a  negative 
averment  in  the  indictment,  or  a  fact  relied 
upon  by  defendant  as  a  justification  or  ex- 
cuse, relates  to  him  personally  or  otherwise  lies 
peculiarly  within  his  knowledge,  the  general 
rule  is  that  the  burden  of  proof  as  to  such 
averment  or  fact  is  on  him."  16  C.  J.  |  998, 
and  authorities  dted  under  note  65. 

Illustrating  tbe  doctrine  is  State  t.  Cut- 
ting, 3  Or.  260.  Cutting  was  charged  with 
selling  intoxicating  liquor  without  license, 
and  tbe  burden  was  cast  upon  bim  to  prove 
Justification  through  license.  A  valuable  au- 
thority is  BeU  V.  State,  62  Tex.  Cr.  R.  242, 
137  S.  W.  670,  36  I*  R.  A.  (N.  S.)  98,  and 
extensive  list  of  decisions  collected  in  the 
note.  Also,  see  Ann.  Cas.  1913C,  617,  and  ex- 
cellent note. 

[7]  Tbe  trial  court,  by  its  instructions,  did 
not  reverse  tbe  presumption  of  innocence 
with  which  tbe  law  clothes  every  defendant 
when  upon  trial  charged  with  crime.  Tbe 
presumption  of  Innocence  is  not  a  mere  form, 
but  a  substantial  part  of  tbe  law,  that  're- 
mains with  tbe  defendant  from  tbe  beginning 
of  tbe  trial  until  a  verdict  is  found.  Tbe 
law  presumes  every  defendant  upon  trhil 
charged  with  crime  to  be  innocent,  and  it 
devolves  upon  the  prosecution  to  prove  by 
evidence  to  tbe  satisfaction  of  tbe  trial  Jury, 
beyond  a  reasonable  doubt,  that  tbe  defend- 
ant committed  tbe  crime  charged  in  tbe  in- 
dictment. Tbe  burden  of  proof  is  never 
shifted  from  the  state  to  tbe  defendant,  but 
remains  with  the  state  throughout  tbe  trial, 
to  establish  every  constituent  element  of  the 
crime  as  charged.  State  v.  Huffman,  16  Or. 
15,  24,  16  Pac.  640;  State  v.  Gibson,  43  Or. 
184,  73  Pac.  333;  State  v.  Keelen  (Or.)  208 
Pac.  310;  Bishop's  Crim.  Proc.  1048  to  1065, 
inc. ;  State  v.  Duestrow,  137  Mo.  44,  38  S.  W. 
664,  39  8.  W.  266;  Horn  v.  State,  30  Tex. 
App.  641,  17  8.  W.  1094;  Long  v.  State,  23 
Neb.  83,  36  N.  W.  310;  State  v.  Lowry,  42 
W.  Va.  205,  24  S.  E.  561.  But  this  does  not 
mean  that,  when  a  defendant  relies  upon  an 
exception  for  a  defense,  tbe  state  must  prove 
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that  he  Is  not  within  the  protection  of  the 
exception. 

"Indeed,"  say  the  editors  of  B.  O.  U,  'it 
is  stated  as  a  maxim  tliat  the  burden  of  proof 
never  shifts  from  the  prosecution  to  the  de- 
fense.  This,  howeyer,  means  only  that  it  never 
sliifts  in  so  far  as  it  is  necessary  to  malie  out 
the  specific  crime  charged  in  the  indictment, 
by  establiehing  the  corpus  delicti  and  the  con- 
stituent elements  of  the  crime.  When  distinct, 
substantive  matter  is  relied  npon  by  the  de- 
fendant to  exempt  fadm  from  punishment  and 
absolve  him  from  liability,  which  is  foreign  to 
the  issue  as  made  by  the  state  in  the  charge 
against  liim,  the  burden  of  proving  it  properly 
should  be  upon  the  defendant."  8  B.  C.  Ij.  p. 
171. 

See  Wharton's  Crim.  Ev.  ||  331,  332. 

The  defendant  admits  the  ownership  and 
possession  of  the  vinous  liquor  taken  from 
him.  It  Is  not  for  the  state  to  prove  that 
the  defendant  Intended,  or  did  not  intend, 
to  turn  his  wine  into  vinegar.  If  such  was 
the  defendant's  purpose,  it  was  knowledge 
peculiar  to  himself,  and  It  was  his  duty  to 
go  forward  If  he  would  avail  himself  of  the 
commom  defense  of  making  vinegar.  For  an 
Instructive  discussion  of  the  meaning  of  the 
phrase  "burden  of  proof,"  see  Askay  v.  Ma- 
loney,  82  Or.  666,  674,  179  Pac.  899,  and 
Hansen  t.  Oregon-Washington  R.  &  N.  Co., 
97  Or.  190,  188  Pac.  963,  191  Pac.  656. 

The  defendant  assigns  error  because  the 
court  did  not  charge  the  Jury  In  accordance 
with  his  requested  Instructions  numbered 
1  to  14,  Inclusive.  He  also  claims  error  be- 
cause of  certain  Instructions  given. 

[8, 1]  That  the  Instructions  given  by  the 
court  to  the  Jury  shall  be  applied  and  In- 
terpreted In  their  entirety  Is  a  point  of  prac- 
tice so  well  settled  as  to  require  no  citation 
of  authority  In  its  support  It  is  equally 
well  settled  that,  when  Instructions  given 
by  the  court  cover  all  the  questions  at  issue 
and  are  free  from  error,  it  is  unnecessary  for 
the  court  again  to  state  the  law  to  the  Jury, 
notwithstanding  the  requested  Instructions 
contain  true  statements  thereof. 

The  following  instructions  given  show  that 
the  defendant  did  not  suffer  from  the  court's 
charge: 

"In  the  case  of  defendant's  claiming  that  he 
was  intending  to  convert  the  liquor  found  in 
his  possession,  other  than  that  which  be  bad 
prior  to  the  Prohibition  Law,  into  vinegar  for 
commercial  purposes,  I  Instruct  yon  that  the 
bnrden  is  on  him  to  establish  that  intention. 
The  state  is  not  required  to  prove  that  he  did 
not  intend  to  make  vinegar  out  of  it.  Th>it 
daim  is  made  as  a  justification  or  excuse  for 
the  possession  of  the  liquor,  and  the  burden  is 
on  him  to  establish  it  to  your  satisfaction. 
He  is  not,  however,  required  to  establish  it  to 
your  satisfaction  beyond  a  reasonable  doubt, 
but  it  must  satisfy  your  minds  to  the  extent 
of  the  raising  of  a  reasonable  doubt  in  your 
minds  of  his  gnilt,  and  unless  he  does  so 
satisfy  you  of  that  intention,  and  you  find  the 
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liquor  was  intoxicating  liquor  as  defined  by  yon, 

you  should  find  the  defendant  guilty.     *     *     * 

''This  is  a  criminal  action,  and  before  you 
can  convict  the  defendant,  you  must  be  satisfied 
beyond  a  reasonable  doubt  of  every  fact  neces- 
sary to  constitute  the  crime  charged  in  the 
indictment;  that  is  to  say,  if  you  have  a  rea- 
sonable doubt  as  to  any  fact  that  would  b« 
necessary  to  constitute  the  crime  charged,  you 
must  find  him  not  guilty.  He  has  a  right  to 
the  benefit  of  that  reasonable  doubt  at  all 
stages  of  the  case.     ♦     ♦     * 

"The  burden  of  proof,  however,  of  establish- 
ing the  lawful  possession  of  such  liquor,  rests 
upon  the  defendant,  and  not  upon  the  state. 
The  defendant,  however,  is  not  required  to  es- 
tablish that  fact  by  evidence  which  satisfies 
your  minds  beyond  a  reasonable  doubt  of  its 
existence.  It  is  sufficient  if  his  evidence  in  that 
particular  creates  in  your  minds  a  reasonable 
doubt  of  the  defendant's  guilt  so  far  as  tiiat 
particulan  liquor  is*  concerned." 

Error  Is  claimed  by  reason  of  the  court's 
admitting  certain  evidence  over  the  objection 
of  the  defendant  and  denying  his  motion  to 
strike  it  from  the  record.  The  condition  of 
the  record  Is  such  that  the  defendant's  ex- 
ception can  avail  him  nothing.  Counsel  for 
defendant  opened  the  subject  of  the  posses- 
sion of  wine  by  others,  and  when  the  state 
on  redirect  examination  undertook  to  In- 
terrogate the  witness  concerning  the  same 
and  like  matter,  be  said: 

"I  object  to  that  as  incompetent,  irrelevant, 
and  not  gone  into  fully  on  cross-examination  or 
at  all,  and  volunteered  by  the  witness— beside 
the  issues  in  this  case. 

"The  Court:  It  was  brought  into  the  case, 
however. 

"Mr.  Norton:    I  have  no  serious  objection." 

Thereupon  the  prosecution  asked  the  fol- 
lowing question: 

"Just  tell  about  the  other  people:  Where 
yon  got  the  other  bottles;  what  dse  you  found 
with  them,  and  who  they  were.  A.  On  the 
same  day,  the  17th  day  of  October,  we  visited 
several  houses,  basements  more  particularly, 
and  I  think  five  other  places  we  found  wine." 

[10]  If  damage  was  done  to  the  defendant 
by  this  character  of  evidence.'he  was  injured 
when  this  question  was  answered.  The  state- 
ment, "No  serious  objection,"  constitutes  no 
objection. 

[11,12]  The  defendant  insisted  at  the  close 
of  the  state's  evidence  In  chief,  and  again  at  ' 
the  conclusion  of  the  whole  of  the  evidence, 
that  the  state  had  failed  to  prove  its  case. 
The  Jury  were  the  exclusive  Judges  of  the 
effect  and  value  of  the  evidence,  and  of  the 
credibility  of  the  witnesses.  They  heard  the 
state's  witnesses  testify  concerning  the  de- 
fendant's manufacturing  and  possession  of 
wine  by  the  hundreds  of  gallons.  There  was 
abundant  evidence  upon  which  to  support  a 
verdict,  finding  that  the  defendant's  purpose 
was  to  manufacture  wine,  as  he  did,  and  not 
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Bomethlng  else.  Be  made  "wine,"  as  fhat 
term  is  primarily  defined — tbe  ferm^ted 
Juice  of  the  grape.  Webster's  New  Interna- 
tional Dictionary;  the  Century  Dictionary; 
40  Cyc.  212L  A  secondary  definition  in- 
clndee  currant  wine,  gooseberry  wine,  lo- 
ganberry wine,  or,  loosely,  the  unfermented 
juice  of  the  grape  or  any  fruit,  used  as  a 
beverage. 

"Wines  are  distinguished  practically  by  their 
color,  their  hardness  or  softness  on  tbe  palate, 
thcdr  flavor,  and  their  being  Mtill  or  effer- 
vescing. •  *  •  7ii«  leading  character  of 
wine,  however,  most  be  referred  to  the  alcohol 
which  it  contains,  and  upon  wliich  its  intoxi- 
cating powers  principally  depend.  The  amount 
of  alcohol  in  the  strong  port  and  i^erry  as 
found  in  the  market  is  from  16  to  25  per  cent.; 
in  hock,  claret  and  other  light  wines,  from  7 
I>er  cent.  Wine  containing  more  than  13  per 
cent,  of  alcohol  may  be  assumed  to  be  fortified 
with  brandy  or  other  spirit."  Century  Dic- 
tionary. 

[13]  XYom  the  above  It  wUI  be  seen  that 
much  of  the  liquor  taken  from  the  defend- 
ant's possession,  when  measured  by  its  alco- 
boUc  content,  was  of  tbe  l>est  grade  of  wine, 
a  fermented  vinous  liquor  Judicially  known 
as  an  intoxicating  liquor. 

P^om  Nelson's  Eincyclopsedia  we  take  tbe 
following  definiticm  of  "vinegar:" 

"The  weak  solution  of  acetic  acid  that  is  ob- 
tained by  tbe  oxidation  of  a  dilate  alcoholic 
liquor  by  the  aid  of  the  micro-organism,  bac- 
terium aceti.  The  percentage  of  alcohol  must 
not  rise  above  ten.  The  liquors  most  often 
fermented  are  cider,  a  special  kind  of  beer, 
from  which  malt  vinegar  is  obtained,  or  an  in- 
ferior wine,  from  which  white  vinegar  or  wine 
vinegar  is  prepared." 

Referring  to  tbe  defendant's  excuse  for 
possessing  so  much  liquor,  it  may  be  possible 
that  he  intended  to  manufacture  vinegar 
from. bis  wine;  but  in  view  of  tlie  evidence 
we  cannot  set  the  verdict  aside.  The  Jury 
heard  his  testimony.  They  observed  his  ap- 
pearance and  demeanor  upon  the  witness 
stand.  They  were  the  Judges  of  his  good 
faith.  They  heard  him  relate  how  he  in- 
tended to  turn  his  zinfandel  wine  into  vine- 
gar. They  learned  all  the  surrounding  cir- 
cumstances. They  were  fally  advised,  and 
capable  of  deciding  the  matter  fairly,  im- 
.  partially,  and  intelligently.  They  no  doubt 
wondered  why  darlmess  and  secrecy  accom- 
panied defendant's  latwrs  in  the  lawful  busi- 
ness of  conducting  a  vinegar  factory.  Not 
only  was  the  defendant  unable  to  convince 
them,  but  he  failed  to  raise  in  their  minds  a 
rea.<ionabIe  douI>t 
This  case  is  affirmed. 

BURNETT,  C.  J.,  and  BEAN  and  Mc- 
COURT,  JJ.,  concur. 


(IM  Or.  14S) 
PLATT  V.  CITY  OF  NEWBERQ  «t  «l,  • 

(Supreme  Court  of  Oregon.    March  21,  1922.) 

1.  States  «=>I9I(I)— State  and  Its  agaacles 
may  not  be  sued  for  injuries  from  failure  to 

.    discharge  goveramental  duties. 

Neither  the  state  nor  any  of  the  agencies 
created  by  it  for  the  discharge  of  governmental 
duties  are  liable  to  an  action  by  a  citiien  for  in- 
jnries  arising  from  failure  to  discharge  such 
duties,  unless  the  tight  of  action  is  given  by 
statute. 

2.  Municipal  corporations  $=9755(2) — Implied 
liability  for  Injuries  lt^>ai  defects  la  streets 
does  not  arisen  where  oharter  exempts  from 
liability. 

When  a  dty  charter  invests  the  ci^  with 
exclusive  control  over  its  streets,  and  author- 
izes it  to  employ  means  necessary  to  improve 
and  maintain  them,  a  duty  to  the  public  is 
implied  by  law  to  keep  them  in  a  reasonably 
safe  condition;  but  this  implied  liability  does 
not  arise  where  the  charter  imposing  the  duty 
expressly  exempts  the  city  from  liability  for 
failure  to  discharge  the  duty. 

3.  Municipal  corporations  $s»747 (2)— Liability 
cf  offloers  for  Injuries  from  defects  la  street 
unaffected  by  charter  provision  exenptlag  city 
from  liability. 

A  charter  of  a  municipality  exempting  it 
from  liability  for  injuries  from  defects  in  the 
streets  does  not  affect  the  right  of  action 
against  officers  or  agents  of  the  city,  arising 
out  of  their  negligent  failure  to  discharge  tbe 
duty  imposed  upon  tham  of  keeping  the  streets 
in  repair. 

4.  Constitutional  law  «s>2l3— Municipal  corpo- 
rations 9=>756— Statute  exempting  municipal 
corporation  from  liability  for  Injnrlee  from 
defects  In  streets  held  valid. 

Const,  art  1,  S  10,  providing  that  "every 
man  shall  have  remedy  by  due  course  of  law 
for  injury  done  liim,"  is  subordinate  to  the 
doctrine  that  tbe  state  and  its  agencies  can- 
not be  sued  without  its  consent,  and  does  not 
render  invalid  a  provision  in  a  city  charter  ex- 
empting the  dty  from  liability  for  injuries  from 
defects  in  streets,  sidewalks,  etc.,  unless  it  liad 
actual  notice  of  the  defect  in  reasonable  time 
to  repair  the  same,  and  that  the  damages  re- 
covered shall  not  exceed  $100. 

5.  Municipal  corporations  «=>733(2)— In  re- 
pairing roads,  a  city  enjoys  the  state's  Im- 
munity from  private  action. 

^Vben  the  duty  of  keeping  highways  in  re- 
pair is  delegated  to  a  municipality,  in  the  dis- 
cbarge thereof  the  municipality  exercises  a 
governmental  duty,  and  in  the  absence  of  stat- 
ute, enjoys  the  immunity  from  private  action 
that  attaches  to  the  state. 

6.  Municipal  corporations  «s>756— Where  char- 
ter limits  city's  liability  for  Injuries  from 
defect  in  street  to  $100,  plaintiff,  seeking  to 
recover  mora  than  that  sum,  should  be  non- 
suited. 

In  an  action  for  injuries  sustained  from  a 
defect  in  a  street,  in  view  of  a  provision  of  the 
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d^  chuter  that  not  over  |100  could  be  recov- 
ered, where  plaintiff  sought  to  recover  more 
than  $100,  she  should  have  been  nonsuited  in 
favor  of  the  dty. 

7.  Munleipal  oorporation»  «=s>82l  (3)— Evldame 
of  negllgenoe  of  municipal  offloials  held  suffl- 
oient  to  go  to  Jury. 

In  an  action  for  injories  from  defects  In  a 
street  against  a  city  and  dty  ofScials  charged 
with  the  duty  to  provide  for  the  repair  of 
streets  and  sidewalks,  evidence  of  negligence  of 
the  city  officials  held  sufficient  to  go  to  the  Jury. 

McBride  and  Bean,  JJ.,  dissenting. 

In  Banc. 

Appeal  from  Circuit  Court,  TamblU  Coun- 
ty;  H.  H.  BeLt,  Judge. 

Action  by  Catherine  Flatt  against  the  City 
of  Newberg  and  others.  From  a  judgment  of 
nonsuit  in  favor  of  d^endant  George  Iiar- 
fclns  and  others,  members  of  the  Common 
Council  of  the  City  of  Newberg,  plaintiff  ap- 
peals; and  from  a  judgment  In  favor  ct 
plaintiff  against  defendant  City  of  Newberg, 
the  latter  appeals.    Reversed  and  remanded. 

Plaintiff  instituted  tbls  action  to  recover 
damages  for  Injuries,  which  she  alleged  she 
sustained  because  of  the  defective  condition 
of  a  sidewalk  in  the  defoidant  city.  The  de- 
fendant George  Larklns  was  the  mayor,  and 
defendants  Ik  F.  Moore,  Thomas  Sutton,  D. 
D.  Coulson,  W.  W.  Silver,  and  Q.  M.  Kelllng 
were  m^nbers  of  the  common  council,  of 
said  defendant  dty  of  Newberg.  A  trial  was 
bad,  and  at  the  conclusion  of  plaintiff's  evi- 
dence the  court  granted  a  judgment  of  non- 
suit In  favor  of  the  mayor  and  coundlmen  of 
said  dty,  and  denied  a  motion  for  like  Judg- 
ment Interposed  In  behalf  of  the  defendant 
city.  The  trial  resulted  In  a  verdict  and 
judgment  against  the  defendant  dty  of  New- 
berg, and  the  latter  prosecutes  this  appeal 
from  that  judgment  Plaintiff  appeals  from 
the  judgment  of  nonsuit  in  favor  of  the 
mayor  and  members  of  the  common  coundl. 

The  evidence  disclosed  that  plaintiff  is  79 
years  of  age,  and  that  on  July  8,  1919,  she 
was  walking  with  her  daughter  along  Wil- 
lamette street,  near  Eighth  and  Ninth  streets, 
In  the  dty  of  Newberg,  a  short  distance 
from  the  place  where  she  had  resided  for  a 
numt>er  of  years,  and  that  while  she  was  pro- 
ceeding along  the  sidewalk  the  daughter  of 
plaintiff  stepped  upon  one  of  the  boards  in 
the  walk,  which  broke  under  her  weight, 
causing  the  other  end  to  tip  up  suffldenUy 
to  catch  the  plalntlfTs  foot  or  toe,  whereup- 
on she  fdl,  severely  injuring  her  arm  and 
shoulder.  It  further  ai)peared  in  tUe  testi- 
mony that  the  sidewalk  in  question  was  con- 
structed and  laid  about  10  years  previous 
to  plaintiff's  Injury,  that  no  repairs  thereof 
had  been  made  since  It  was  constmcted,  and 
that  no  Inspection  or  examination  had  been 
made  thereof,  for  the  purpose  of  ascertaining 
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the  condition  or  state  of  repair  of  the  walk, 
for  several  years  at  least,  prior  to  plaintiff's 
Injury,  with  the  exception  that  perhaps  one 
or  more  members  of  the  common  coundl 
might  have  passed  along  the  street  or  over 
the  walk,  directing  casual  observations  there- 
at. No  actual  notice  had  been  given  defend- 
ant of  any  defect  therein. 

There  was  some  evidence  that  the  board 
which  broke  and  Injured  plaintiff  had  be- 
come weakened  by  decay;  there  was  some 
evidence  that  the  board  broke  because  of  a 
large  knot  therein,  which  so  weakened  it  that 
it  would  not  sustain  the  weight  of  a  pedes- 
trian without  brealdng;  there  was  also  evi- 
dence that  the  board  which  broke,  together 
with  other  boards  along  this  portion  of  the 
sidewalk,  had  been  permitted  by  time  and  in- 
attention to  become  loose,  and  that  the  nails 
which  originally  held  the  boards  In  place 
had  disappeared. 

B.  W.  Wilbur,  of  Portland,  and  0.  R.  Chap- 
In,  of  Newberg  (Wilbur,  Spencer,  Beckett  & 
Howell,  of  Portland,  on  the  brief),  for  appel- 
lant 

Barl  C.  Latourette  of  Oregon  City,  and 
B.  A.  Kllks,  of  McMlnnvUle  (0.  D.  &  D.  C. 
Latonrette,  of  Oregon  City,  on  the  brief),  for 
respondent 

McCOURT,  J.  (after  stating  the  facts  as 
above).  The  charter  of  the  defendant  city 
of  Newberg  was  enacted  by  the  Legislature 
(Special  Laws  1893,  pp.  282-318),  and  vests 
ita  the  munidpality  exclusive  authority  and 
control  over  the  highways  within  its  limits, 
and  Imposes  upon  the  corporation  the  duty 
of  Improving  such  highways  and  keeping  the 
same  In  repair,  and  gives  to  it  ample  powers 
to  secure  the  means  and'  funds  necessary  to 
make  such  improvements  and  repairs.  The 
powers  and  duties  granted  by  the  charter 
are  vested  In  the  mayor  and  coundl  and 
their  successors  in  office.  The  charter  also 
provides  for  the  election  of  a  superintendent 
of  streets,  and  prescribes  as  his  duties  that 
he  shall  keep  himself — 

*^formed  of  the  condition  of  all  public  streets, 
alleys,  highways,  bridges,  •  •  •  and  shall, 
in  connertion  with  the  committee  on  streets 
and  public  property,  have  the  supervision  of 
all  work  done  for  the  construction,  improve- 
ment and  repair  thereof.  •  *  •  He  shall  see 
that  the  provisions  of  all  laws,  ordinances  and 
regulations  relating  to  the  puUic  streets  *  •  • 
are  strictly  enforced." 

Provision  is  also  made  In  the  charter  (sec- 
tion 144)  limiting  and  restricting  the  liability 
of  the  munidpality  for  failure  or  omission 
to  discharge  the  foregoing  duty,  as  follows : 

"The  dty  of  Newberg  shall  not  in  any  event 
be  liable  in  damages  to  any  person  for  an  in- 
jury caused  by  any  defect  or  dangerous  place, 
at  or  in  any  sidewalk,  cross  walk,  street,  or 
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tHUj,  bridges,  public  gronncb,  public  buildings, 
sewer,  drain,  gutter,  or  way,  unless  said  city 
shall  have  bad  actual  notice  of  such  defect  or 
dangerous  place,  and  had  a  reasonable  time 
thereafter  in  which  to  repair  or  remove  such 
defect  or  dangerous  place  before  the  happening 
of  such  accident  or  injury,  and  in  no  case  shall 
more  than  one  hundred  dollars  be  recoyered 
*  *  *  from  the  city  for  such  accident  or  in- 
jury." 

The  defendant  contends  that  the  above- 
quoted  provision  of  the  charter  bas  the  ef- 
fect of  defeating  plaintlfTs  right  of  recovery 
in  this  action.  On  the  other  hand,  plaintiff 
Insists  that  it  Is  beyond  the  legislative  power 
to  exempt  a  municipality  from  liability  aris- 
ing out  of  the  failure  to  discharge  the  duty 
of  keeping  its  streets  in  repair  Imposed  by  its 
charter,  and  further  that  the  duty  thus  im- 
,  posed  Is  administrative  and  corporate  in 
character,  and  that  liability  in  like  circum- 
stances existed  at  common  law,  and  any  at- 
tempt by  the  Legislature  to  Impair  plaintiff's 
remed'y  to  enforce  the  same,  violates  the 
guaranty  of  the  Constitution  that — 

"Brery  man  shall  have  remedy  by  due  course 
of  law  for  injury  done  him  in  his  person,  prop- 
erty or  reputation."  Section  10,  art  1,  Oregon 
Constitution. 

The  quoted  provision  of  the  Constitution, 
and  related  provisions,  were  borrowed  from 
Magna  Charta  (12  Cor.  Jur.  1287),  and  make 
the  doctrine  and  maxim  of  the  ccHumon  law, 
"There  is  no  wrong  without  a  remedy,"  a 
fixed  and  permanent  rule  of  law  in  this  state. 

[1]  A  rule  of  the  common  law  of  equal 
dignity  exempted  the  sovereign  from  being 
impleaded  in  the  courts,  and  left  the  citizen 
without  remedy  for  injuries  sustained 
through  the  failure  to  discharge  governmen- 
tal duti^.  This  latter  rule  still  prevails  in 
the  United  States.  25  R.  C.  U  412.  The 
state  exercises  the  powers  and  duties  of 
sovereignty,  and  neither  it  nor  any  of  the 
agencies  created  by  it  for  the  discharge  of 
governmental  duties  are  liable  to  an  action 
by  a  citizen  for  injuries  arising  from  the 
failure  to  discharge  such  duties,  unless  the 
right  of  action  is  given  by  statute. 

[2]  The  inquiry,  presented  by  the  conten- 
tions of  the  parties  to  this  appeal  has  been 
considered  by  this  court  in  numerous  cases. 
The  decisions  in  those  cases  bold  that,  when 
a  charter  Invests  a  municipal  corporation 
with  exclusive  control  over  the  streets  within 
Its  limits  and  authorizes  it  to  employ  the 
means  necessary  to  improve  and  maintain 
such  highways,  a  duty  to  the  public  arises  by 
implication  of  law  to  keep  the  streets  that 
have  been  opened  for  travel  In  a  reasonably 
safe  condition,  and  for  any  injury  that  may 
result  from  failure  to  discharge  such  obliga- 
tion, the  dty,  without  express  statutory  pro- 
vision to  that  effect,  must  respond  in  dam- 
ages, but  that  such  implied  liability  does  not 
arise  where  the  charter  imposing  the  duty 


expressly  exempts  fbe  monlc^lity  from  lia- 
bility for  failure  to  discharge  -  this  duty. 
O'Harra  v.  City  of  Portland,  3  Or.  625;  Ban- 
kin  V.  Buckman,  9  Or.  253 ;  Sheridan  v.  City 
of  Salem,  14  Or.  328, 12  Pac.  825 ;  Mattson  t. 
Astoria,  39  Or.  577,  65  Pac.  1066,  87  Am.  St. 
Rep.  687;  Batdorff  v.  Oregon  City,  53  Or. 
402,  100  Pac.  937,  18  Ann.  Cas.  287 ;  PuUen 
V.  Eugene,  77  Or.  320,  146  Pac.  822,  147 
Pac.  768,  1191,  161  Pac.  474,  Ann.  Cas. 
1917D,  933;  Humphry  r.  Portland,  79  Or. 
430,  154  Pac.  697;  Coleman  v.  La  Grande, 
73  Or.  521,  144  Pac.  468 ;  Templeton  v.  Linn 
County,  22  Or.  313,  29  Pac.  795,  16  L.  B.  A. 
730. 

[3]  The  foregoing  decisions  also  declare 
that  charter  provisions  like  that  of  defend- 
ant city,  exempting  a  municipality  from  lia- 
bility, do  not  give  any  new  right  of  action 
against  the  officers  or  agents  of  the  «Ity, 
charged  with  the  specific  duty  of  keeping  tlie 
streets  in  repair,  and  hold  that  under  such 
a  charter,  one  injured  by  a  defective  street 
has,  and  always  had,  a  right  of  action 
against  such  officers  or  agents  for  injury  aris- 
ing out  of  their  negligent  failure  to  dis- 
charge the  duty  imposed  upon  them,  which 
right  of  action  is  unaffected  by  a  charter 
provision  exempting  the  munlcipalit7  from 
liability. 

[4]  Belying  upon  the  rules  of  law  declared 
in  the  foregoing  decisions,  the  Legislature, 
so  long  as  It  exercised  the  power  to  create 
municipal  corporations,  incorporated  in  many 
municipal  charters  enacted  by  it,  provisions 
exempting  the  municipality  from  liability 
for  failure  to  discharge  the  duty  of  keepiug 
streets  in  repair,  and  the  power  of  the  Le;;- 
islature  in  that  respect  has  been  recognized 
by  this  court  from  an  early  day,  and  it  would 
seem  that  the  question  of  the  right  to  exer- 
cise that  power  was  firmly  settled  in  this 
state.    See  cases  above  cited. 

However,  the  authority  of  the  Legislature 
to  exempt  a  municipality  from  liability  In 
such  circumstances  was  questioned  In  the 
recent  cases  of  Colby  v.  City  of  Portland,  So 
Or.  359,  166  Pae  537,  and  Cavlness  v.  City 
of  Vale,  86  Or.  554.  169  Pac.  95.  In  thoses 
cases  the  subject  was  discussed  for  the  pur- 
pose of  elucidating  other  points,  as  the  ques- 
tion of  the  power  of  the  Legislature  to  ex- 
empt municipal  corporations  from  such  lia- 
bility was  not  before  the  court  In  the  case 
of  Cavlness  v.  City  of  Vale,  S6  Or.  554,  169 
Pac.  95,  Mr.  Chief  Justice  McBride,  referring 
to  Colby  V.  Portland,  supra,  said: 

"In  the  case  last  mentioned  we  intimated  a 
doubt  as  to  the  constitutionality  of  a  charter 
provision  which  took  away  from  a  citizen  a  per- 
fectly plain  and  efficacious  remedy,  and  left  in 
its  place  a  partial  and  unsubstantial  one;  and 
this  conviction  baa  grown  stronger  in  the  mind 
of  the  writer  from  further  consideration  of  the 
subject  and  examination  of  the  authorities,  aa 
well  as  from  a  knowledge  of  the  fact  that  the 
rule   announced   in   O'Harra  r.   Portland   and 
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Rankin  t.  Backman,  and  fonowed  in  other  cas- 
es, has  not  been  found  in  practice  to  be  worka- 
ble to  the  extent  of  atFor^ng  adequate  redress 
to  persons  injnred  by  reason  of  neglect  in  the 
repair  of  streets." 

Coonsel  for  tlie  plaintiif  strenuously  argue 
that  the  decisions  in  the  cases  of  Colby  t. 
Portland  and  Caviness  v.  Vale  overrule  the 
previous  dedsions  of  this  court  upholding  the 
authority  of  the  Legislature  to  exempt  a 
municipality  from  liability  for  injury  aris- 
ing upon  account  of  defective  streets.  We 
think  those  decisions  do  not  have  that  ef- 
fect 

[S]  The  duty  of  keeping  highways  in  re- 
pair is  primarily  a  state  function,  and,  when 
that  duty  is  delegated  to  a  municipality,  the 
latter  acts  as  a  subordinate  agency  of  the 
state,  and  In  the  discharge  thereof  exercises 
a  gorernmentai  duty.  Elliott  on  Roads  and 
Streets  (3d  Ed.)  vol.  1,  J  496;  East  Portland 
V.  Multnomah  County,  6  Or,  62 ;  Sheridan-  ▼. 
Salem,  14  Or.  328,  12  Pac.  925;  Simon  v. 
Northup,  27  Or.  487,  601,  40  Pac.  560,  30  !«. 
R.  A.  171;  Humphry  ▼.  Portland,  79  Or. 
430,  154  Pac.  807. 

"^nie  paramount  and  primary  control  of  the 
highways  of  a  state,  including  the  streets  in 
the  cities,  is  vested  in  the  Legislature."  East 
Portland  v.  Multnomah  County,  6  Or.  62,  65. 

"It  is  universally  conceded  that  municipal 
corporations  are  organized  in  the  main  for  gov- 
ernmental purposes,  and  that  the  opening,  im- 
provement and  repair  of  public  streets  in  a 
town  are  purely  matters  of  a  public  interest, 
and  that  the  use  and  enjoyment  of  them  belong 
to  the  public  generally."  Sheridan  v.  Salem, 
14  Or.  328,  12  Pac.  925. 

"The  law  is  too  well  settled  to  be  question- 
ed that  the  public  highways  of  a  city  are  not 
the  private  property  of  the  municipality,  but 
are  for  the  use  of  the  general  public,  and  that, 
as  the  Legislature  is  the  representative  of  the 
pnblic  at  large,  it  bi^s,  in  the  absence  of  any 
constitntional  restriction,  paramount  authority 
over  such  ways,  and  may  grant  the  use  or  su- 
pervision and  control  thereof  to  some  other 
governmental  agency,  so  long  as  they  are  not 
diverted  to  some  use  substantially  different 
from  that  for  which  they  were  originally  in- 
tended. •  *  •  A  city  occupies,  as  it  were, 
a  dual  relation  to  the  state— the  one  govern- 
mental or  political,  and  the  other  proprietary 
or  private.  In  its  governmental  or  political 
capacity  it  is  nothing  more  than  a  mere  govern- 
mental  agent,  subject  to  the  absolute  control  of 
the  Legislature,  except  as  restricted  by  the 
Constitntion,  and  such  property  and  easements 
as  it  may  have  in  public  streets  and  ways  is 
held  by  it  in  such  capacity,  and  at  the  will  of 
the  Legislature."  Simon  v.  Northup,  27  Or. 
487,  601,  40  Pac.  560,  503  (30  L.  R.  A.  171). 

And  in  the  case  of  Humphry  v.  Portland, 
79  Or.  430,  154  Pac  897.  Mr.  Chief  JusUce 
Moore,  speaking  for  the  court,  said: 

•^t  is  incnmbent  •  •  •  upon  a  city  to 
keep  its  improved  streets  in  reasonable  repair, 
and  in  discharging  that  obligation  the  municipal 
corporation    necessarily    exercises    a    govem- 
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mental   duty   for   the   benefit   of   the   zeneral 
public." 

An  eminent  tezt-yrrlter  says: 

"Municipal  corporations  are  generally  requir- 
ed to  construct  and  keep  in  repair  the  public 
ways  within  their  limits.  These,  however,  are 
for  the  use,  not  of  their  own  citizens,  merely, 
but  of  all  of  the  people  of  the  state,  and  any 
duty  they  owe  to  keep  them  in  repair  is  a  duty 
to  the  state,  and  not  to  individuals.  It  is  well 
settled,  therefore,  that  at  the  common  law  a 
municipal  corporation  is  not  liable  to  an  indi- 
vidual for  neglect  to  keep  a  highway  in  repair, 
whereby  he  suffers  an  injury  in  using  it."  Coo- 
ley  on  Torts  (3d  Ed.)  vol.  2,  p.  1310,  and  cases 
cited  in  note  45. 

In  discharging  a  state  duty,  the  munici- 
pality stands  in  the  place  of  the  state,  as  its 
instrument  or  agent,  and  In  the  absence  of 
statute  authorizing  the  same,  enjoys  the  im- 
munity from  private  actioik  that  attaches  to 
the  state.  Elliott  on  Roads  and  Streets  (3d 
iKd.)  I  538.  In  recognition  of  the  general 
rule  that  neither  the  state  nor  Its  subordinate 
agencies  are  liable  to  a  private  action  with- 
out express  statutory  authority,  the  Mew 
England  states,  Arkansas,  California,  Michi- 
gan, Wisconsin,  New  Jersey,  and  South  Car- 
olina hold  that,  In  the  absence  of  a  statute 
giving  a  right  of  action  therefor,  a  munici- 
pality is  not  liable  for  a  negligent  failure 
to  reiMiir  streets.  McQuilllu  on  Municipal 
Corporations,  |  2721;  Humphry  v.  Portland, 
79  Or.  430,  445,  154  Pac  897. 

The  courts  of  virtually  all  of  the  other 
states,  and  also  the  Supreme  Court  of  _  the 
United  States,  bold  that  when  a  municipality 
is  given  exclusive  authority  and  control  over 
streets  within  its  limits,  and  has  expressly 
Imposed  upon  the  corporation  the  duty  of 
keeping  the  same  in  repair,  and  has  grant- 
ed it  ample  powers  to  provide  the  funds  and 
the  means  necessary  to  make  such  repairs, 
the  municipality  is  liable  to  a  person  sus- 
taining an  injury  because  of  such  nonrepair 
and  subject  to  an  action  in  favor  of  the  per- 
son injured,  and  this  is  so  in  the  absence 
of  express  statutory  provision  to  that  effect. 
Dillon  on  Municipal  Corporations  (5th  Ed.) 
vol.  4.  H  1689,  1708;  McQulllin  on  Municipal 
Corporations,  §  2719. 

The  courts  that  adhere  to  the  foregoing 
rule  of  implied  liability  do  not  agree  upon 
the  grounds  upon  which  the  doctrine  is 
based,  and  eminent  text-writers  concede  that 
the  doctrine  is  exceptional,  inasmuch  as  it  Is 
denied  by  the  same  courts  In  respect  to 
counties,  townships,  and  towns  without  char- 
ters, and  also  denied  in  other  matters  where- 
in the  municipal  cwporation  proper  Is 
charged  with  duties  relating  to  governmental 
affairs;  but  it  is  said  the  doctrine  Is  fully 
vindicated  by  the  decisions,  and  has  found 
a  sound  and  wholesome  place  in  American 
Jurisprudence.  McQuillin  on  Municipal  Cor- 
porations, $  2720;   Dillon  on  Municipal  Cor- 
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poraUona  (6tb  Ed.)  toL  4,  U  1714, 1715.  and 
1716. 

In  every  case  vbere  the  duty  to  keep 
streets  in  repair  is  imposed  upon  the  munici- 
pality, whether  there  is  a  liability  resulting 
from  negligence  for  its  nonperformance  and 
right  of  action  therefor  depen,d  lipon  the  pro- 
visions of  the  particular  statute;  so  that 
when  a  municiitality,  by  its  charter,  is  vestp 
ed  with  exclusive  control  and  authority  over 
its  streets,  and  a  clearly  defined  and  absolute 
duty  is  Imposed  upon  the  municipality  to  im- 
prove and  keep  its  streets  in  repair,  accom- 
IKinied  by  ample  powers  to  provide  the  neces- 
sary means  and  funds  ther^or,  the  courts 
that  adhere  to  the  doctrine  of  implied  liability 
discover  in  such  provisions  a  clear  legislative 
intention  to  subject  the  municipality  to  pri- 
vate action.  In  effect,  such  charter  provi- 
sions are  held  necessarily  to  imply  the  con- 
sent of  the  state  that  the  municipality  may 
be  sued  by  one  injured  upon  account  of  the 
failure  to  dischafge  the  state  duty  delegated 
by  the  charter. 

When  the  oharter  that  Imposes  the  duty 
expressly  exempts  the  municipality  from  li- 
ability for  such  injuries,  the  requisite  con- 
sent of  the  state  that  the  municipality  may 
be  sued  la  withheld,  and  these  same  courts 
uniformly  declare  that  in  such  cases  a  pri- 
vate action  against  the  corporation  cannot  be 
maintained.  The  cases  hold  with  little.  If 
any,  dissent,  that  the  Legislature  may  ex- 
empt a  municipality  from  liability  for  de- 
fects in  highways,  or  may  also  modify  such 
liabilities  or  take  them  away.  Schigley  v. 
Waseca,  106  Minn.  94,  118  N.  W.  259,  19  L. 
It.  A.  (N.  S.)  689,  16  Ann.  Gas.  169;  Mac- 
Mullen  V.  Mlddletown,  187  N.  1.  37,  79  N. 

B.  863,  11  L.  R.  A.  (N.  S.)  391;  Elam  v.  Mt. 
Sterling,  132  Ky.  657,  117  S.  W.  250,  20  U 
R.  A.  (N.  S.)  512,  and  cases  found  in  note 
at  page  626 ;  Schaef er  v.  Fond  du  Lac,  99  Wis. 
333,  74  N.  W.  810,  41  L.  K.  A.  287;    13  K. 

C.  li.  315;  12  Cor.  Jur.  1289;  28  Cyc.  1265; 
Dillon  on  Municipal  Corporations  (5tb  Ed.) 
vol.  4,  S  1709. 

Ift  the  case  of  Schigley  v.  Waseca,  106 
Minn.  94,  118  N.  W.  259.  19  L.  B.  A.  (N.  S.) 
689,  16  Ann.  Cas.  169,  the  court  said: 

"An  individual  bins  no  right  of  action  against 
the  state  for  its  failure  to  construct  and  main- 
tain the  highways  in  proper  condition,  and  as 
against  the  will  of  the  state  he  has  no  greater 
right  against  an  agency  of  the  state  to  which 
it  has  delegated  the  performance  of  sUcb  duties. 
But  the  state  may,  if  it  chooses,  authorize  a 
right  of  action  if  the  municipality  neglects  the. 
proper  performance  of  its  duties;  and,  as  we 
have  seen,  an  intention  to  authorize  such  an 
action  is  inferred  when  a  chartered  municipality 
is  given  full  power  of  control  over  the  streets 
and  highways  within  its  limits.  A  right  of  ac- 
tion against  the  municipality  is  thus  a  matter 
of  legislative  favor,  and  may  he  granted  abso- 
lutely or  conditionally.  When  it  has  been  held 
to  exist  by  implication,  it  may  be  taken  away 
by  the  Legislature,  without  violating  any  consti- 
tutional right  of  the  individual.'' 


The  courts  of  New  York  were  among  tbe 
first  to  give  strong  support  to  the  doctrine 
of  Implied  liability  of  municipal  corporations 
for  injuries  arising  from  defective  streets. 
In  the  case  of  MacMuUen  v.  Mlddletown, 
187  N.  Y.  37,  79  N.  E.  863,  11  L.  K.  A.  (N. 
is.)  391,  Mr.  Justice  Gray,  speaking  for  the 
court,  said: 

"It  seems  very  clear  to  me  that,  in  the  dis- 
tribution, through  charters,  to  municipalities 
of  governmental  powers  and  of  administrative 
duties  within  the  described  territory,  there  is 
no  limitation  npOn  the  regulative  power  of  the 
Legislature.  For  the  breach  cif  a  duty,  im- 
posed for  the  public  benefit,  it  may  grant  or 
deny  a  remedy  to  an  individual  who  has  sus- 
tained damage,  and  in  granting  a  remedy  im- 
pose conditions  upon  the  right  to  enforce  it. 
It  seems  to  me  that  a  thoughtful  consideratian 
of  the  nature  of  these  public  corporations,  and 
of  the  principles  which  underlie  their  creation, 
leads  irresistibly  to  the  Just  conclusion  that 
they  can  only  be  subjected  to  liabilities  to  the 
extent  and  in  the  manner  that  the  charter  per- 
mits, expressly  or  impliedly.  •  •  •  It  is  by 
force  of  the  special  or  statutory  charter  that 
municipal  corporations  come  under  a  liability 
for  a  breach  or  neglect  of  corporate  duties  im- 
posed, which  is  enforceable  by  every  individual 
interested  in  their  performance.  •  •  •  The 
charter  of  the  defendant  made  the  common 
council  commissioners  of  highways  for  the  city. 
They  were  charged  with  the  duty  of  keeping  the 
streets  in  proper  condition  and  were  empow- 
ered to  require  the  owmers  and  occupants  of 
buildings  or  lots  to  clean  the  snow  and  ice  from 
the  sidewalks.  That  these  provisions  of  the 
charter  would  make  the  municipality  responsi- 
ble for'  the  acts  of  its  officials,  as  corporate 
agents,  in  tbe  absence  of  any  restrictive  clause, 
may  be  regarded  as  having  been  settled  by  the 
decision  of  this  court  in  the  case  of  Conrad  v. 
Ithaca,  16  N.  Y.  158,  tbe  authority  of  which  has 
been  repeatedly  recognized  since.  •  *  *  But 
this  doctrine  or  rule  of  responsibility  furnishes 
so  satisfactory  reason  why  the  Legislature, 
which  creates  this  public  corporation,  may  not 
validly,  in  the  exercise  of  its'  conceded  general 
powers'  of  control,  deny  to  the  individual  the 
right  to  maintain  a  private  action  against  it 
or  restriot  the  right  by  any  regulation  which  it 
deems  proper." 

Judge  Dillon  states  the  role  as  follows: 

"The  liability  of  the  municipality  for  a  defect 
is  implied  from  the  provisions  of  the  statutes, 
such  as  provisions  charging  the  municipality 
with  the  duty  of  keeping  the  streets  in  proper 
condition,  and  rests  upon  the  proposition  that 
the  municipal  corporation,  under  a  grant  from 
the  sovereign  power,  has  agreed  expressly  or 
impliedly  to  do  certain  things,  and  its  neglect 
to  do  them  exposes  it  to  public  prosecution  or 
to  a  private  action  by  any  person  injured  there- 
by. 'But  this  doctrine  or  rule  of  responsibility 
does  not  prevent  the  Legislature,  which  creates 
the  municipal  corporation,  from  validly  deny- 
ing, in  the  exercise  of  its  conceded  general 
powers  of  control,  the  right  to  maintain  a  pri- 
vate action  against  it  for  an  injury  to  the  in- 
dividual, or  the  power  of  tbe  Le^slature  to 
restrict  that  right  by  any  regulation  which  it 
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deems  propw."   IMDoa  on  Monidpal  Corpora- 
tions  (Sth  Bd.)  {  1709. 

The  power  of  the  L^islature  to  exempt  a 
municipality  from  liability  for  failure  to  dis- 
charge the  duty  imposed  upon  it  by  cbarta 
to  keep  Its  streets  in  repair  was  expressly 
affirmed  by  this  court  In  the  cases  of  O'Harra 
T.  Portland,  3  Or.  625;  Bankin  t.  Buckman, 
9  Or.  253;  Sheridan  v.  Salem,  14  Or.  328, 
12  Pac  925;  Templeton  r.  Linn  County,  22 
Or.  813,  29  Pac.  795,  15  L.  K.  A.  730;  Mattson 
T.  Astoria,  39  Or.  677,  65  Pac.  1066,  87  Am. 
St.  Rep.  687;  Batdorff  v.  Oregon  City, 
63  Or.  402,  100  Pac.  937,  18  Ann.  Oas.  287; 
Pnllen  v.  Eugene.  77  Or.  320,  146  Pac.  822, 
147  Pac.  768,  1101,  151  Pac.  474;  Humphry 
V.  Portland,  70  Or.  430,  154  Pac  897.  In 
the  case  of  Mattson  v.  Astoria,  39  Or.  577, 
65  Pac.  1066,  87  Am.  St.  Rep.  687,  the  court 
said: 

"Tbat  it  is  witliin  the  power  of  the  Legisla-  | 
tore  to  exempt  a  dty  from  liability  to  persons 
receiving  injuries  on  account  of  streets  being  ; 
defective  or  out  of  repair  is  unquestioned."     I 

And  again  in  Humphry  v.  Portland,  79  Or. ! 
430,  164  Pac.  897,  the  court  said:  j 

"It  ia  conceded,  however,  that  by  a  proper 
enactment  the  liability  thus  imposed  upon  a 
municipal  corporation  may   be   shifted  to  its ' 
oflScers  or  agents." 

The  foregoing  authorities  amply  sustain 
the  power  of  the  Legislature  to  exempt  the 
city  from  liability  in  the  discharge  of  govern- ; 
mental  duties,  or  to  restrict  or  modify  any 
liability  existing  against  the  dty,  whether, 
the  same  arises  by  Implication  or  by  express : 
statutory  provision. 

The  authorities  reviewed  establish  that  the 
provision   of   the   Constitution   upon   which  i 
plaintlfT  relies  (section  10,  art  1,  Const)  haa ' 
no  application  to  a  case  which  involves  the! 
sovereign  privilege  of  the  state  and  its  sub- 1 
ordinate  agendes  of  Immunity  from  private' 
action.    The  rule  of  law,  that  "every  man 
shall  have  remedy  by  due  course  of  law 
for  injury  done  bim,"  Is  subordinate  to  the 
doctrine  that  the  state  cannot  be  sued  with- 
out  its  consent    Thus,  when  consent  is  given  ', 
to  sue  dther  the  state  or  a  munidpallty 
when  acting  as  a  state  agent,  it  is  a  matter 
of  legislative  favor,  and  may  be  withdrawn 
at  any  time,  or  modified  or  restricted,  at  the 
will  of  the  Legislature.    It  is  true  that  the 
remedy  of  the  citizen  who  is  authorized  to 
sue  a  dty,  as  well  as  its  officers,  is  likely 
to  be  more  efflcadous  than  If  he  was  per- 
mitted to  sue  the  of&cers  only,  and  likewise 
he  will  have  a  more  perfect  remedy  in  case 
of  Injury  on  a  state  highway,  if  the  state 
consents  to  be  sued  In  respect  thereto,  than 
if  his  only  remedy  is  against  the  officer  or 
agent  of  the  state,  whose  neglect  produces  his 
Injury.    But  whether,  he  shall  be  accorded 
a  remedy  against  the  municipality  in  one 
case,  and  against  the  state  in  the  other,  are 
legislative,  and  not  Judicial,  questions. 


OF  NEWBBBO  801 

P.) 

[I]  It  follows  that  the  provision  of  the 
charter  limiting  the  liability  of  the  defendant 
city  to  $100  for  injuries  due  to  the  nonre- 
pair of  streets,  and  exempting  It  from  li- 
ability altogether  unless  actual  notice  was 
had  of  the  defect,  was  a  valid  exercise  of 
legislative  power,  and,  as  plaintiff  Is  seeking 
to  recover  more  than  $100,  Judgment  of  non- 
suit should  have  been  granted  by  the  drcuit 
court  in  favor  of  the  defendant  city.  Pul- 
len  V.  Eugene,  77  Or.  320,  146  Pac.  822,  147 
Pac.  768,  1191,  161  Pac.  474. 

[7]  The  defendant  Larklns,  as  mayor,  and 
defendants  Moore,  Sutton,  Coulson,  Sliver, 
and  Kelllng,  as  members  of  the  common  coun- 
cil, of  the  said  dty,  were  charged  by  the 
charter  with  the  spedfic  duty  to  provide  for 
the  repair  of  stt-eets  and  sidewalks;  and 
it  was  further  made  the  duty  of  defendants 
Hoore  and  Sutton,  as  mHmbers  of  the  street 
committee,  to  supervise  all  work  of  repairing 
streets  and  sidewalks.  They  were  required 
to  use  reasonable  diligence  In  performing 
the  aforesaid  duties,  whidt  Included  making 
provisions  for  reasonable  Inspection  to  dis- 
cover wherein.  If  at  all,  streets  and  sidewalks 
might  require  repairs,  and  for  r^orta  there- 
of to  the  common  council  where  any  such  re- 
pairs'were  found  necessary;  also  provision 
for  the  prompt  making  of  repairs  demanded, 
and  reasonable  diligence  to  ascertain  whether 
those  whom  defendants  commissioned  to 
make  such  inspections  and  reports,  as  well 
as  those  whom  they  might  designate  to  make 
needed  repairs,  were  performing  the  duties 
assigned  to  them.  Colby  v.  Portland,  85  Or. 
359,  166  Pac.  637. 

At  the  close  of  plaintiff's  case  some  evi- 
dence bad  been  Introduced  tending  to  show 
that  defendants  had  omitted  to  observe  the 
duties  enjoined  upon  them  in  respect  to  dis- 
covering and  making  needed  repairs  upon 
the  sidewalk  where  plaintiff  was  injured. 
The  evidence  also  disclosed  that  the  side- 
walk had  been  constructed  about  10  years 
previously;  that  no  repairs  had  been  made 
upon  it  at  any  time  subsequent  to  its  con- 
struction; that  many  of  the  boards  that 
formed  the  surface  of  the  walk,  induding 
the  one  that  Injured  plaintiff,  and  others 
near  the  same,  were  loosie,  and  endangered 
t>edestrians  using  the  walk;  and  that  the 
board  which  injured  plaintiff  was  defective 
by  reason  of  decay  or  inherent  weakness. 

In  view  of  the  evidence  mentioned,  the 
plaintiff  was  entitled  to  have  the  cause  sub- 
mitted to  the  Jury  as  to  the  defendants,  Lar- 
klns, Moore,  Sutton,  Coulson,  Silver,  and 
Kelling,  and  the  drcuit  court  erred  in  grant- 
ing a  Judgment  of  nonsuit  In  favor  of  said 
defendants. 

The  Judgment  of  the  drcolt  court  is  re- 
versed, and  the  cause  is  remanded  for  pro- 
ceedings in  accordance  with  this  opinion. 

BURNETT,  C.  J.,  took  no  part  In  tbe  con- 
sideration of  this  case. 
McBBIDE  and  BEAN.  JJ.,  dUsent 
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TOWN   OF  NEWCASTLE  v.  SMITH   at  al. 

(No.    1026.) 

(Supreme  Court  of  Wyoming.    March  14, 
1922.) 

1.  Eminent  domain  4s>24 1— Petition  by  city 
^0  change  water  permits  from  benefldal  to 
preferred  use  only  authorizes  taking  dalms 
to  such  permits  and  settling  for  rights  dam- 
aged thereby. 

A  petition  to  change  water  permits  from  a 
beneficial  to  a  preferred  use  for  municipal 
purposes,  even  if  considered  as  a  petition  for 
condemnation,  cannot  be  the  basis  of  taking 
from  the  holders  of  such  permits  anything  more 
than  their  claims  and  settling  rights  injuriously 
affected  by  the  change  of  use. 

2.  Eminent  domain  Q=>2(I0) — Action  to  change 
water  permits  from  beneficial  to  preferred 
use  is  not  "condemnation   proceeding." 

Ad  notion  to  change  water  permits  from 
a  beneficial  to  a  preferred  use  for  municipal 
purposes  is  not  a  condemnation  proceeding 
under  Com  p.  St.  1020,  $  833. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
demnation Proceedings.] 

3.  Judgment  <S=3lOI  (I)— Default  Judgment  out- 
side Issues  Is  Invalid. 

A  judgment  by  default  entirely  outside  the 
issues  is  invalid. 

4.  Judgment  €=>72— Judgment  held  one  ny  de- 
fault, and  not  l>y  consent. 

A  judgment  on  defendants'  failure  to  ap- 
pear held  one  by  default  or  on  faUure  to  an- 
swer, and  not  by  consent,  where  fact  of  consent 
did  not  appear  from  any  recital  prior  thereto, 
though  an  order  made  more  than  a  year  after 
the  judgment  denying  defendants'  motion  to 
vacate  a  portion  thereof  stated  that  the  judg- 
ment was  entered  largely  on  the  consent  of  the 
parties. 

Appeal  from  District  Ourt,  Weston  Coon- 
ty;    Ernest  C.  Raymond,  Judge. 

Ck>Ddemnation  proceedings  by  tbe  Town 
of  Newcastle,  a  municipal  corporation, 
against  Ueury  F.  Sniitli  and  others.  Judg- 
ment for  plaintiff,  and,  from  au  order  deny- 
ing a  motion  to  modify  or  vacate  the  same 
in  part,  defeudauts  appeal.  Order  reversed, 
and  Judgment  wodilled. 

Diefeuderfer  &  Wakeman,  of  Sheridan,  for 
appellants. 

E.  E.  Wakeman,  of  Newcastle,  for  respond- 
ent. 

KIMBA  LIa  J.  The  appeal  is  from  an  order 
denying  a  motion  to  modify  or  vacate  in 
part  a  judgment  in  favor  of  the  plaintiff,  tbe 
town  of  Newcastle,  against  numerous  defend- 
ants. 

Prior  to  March  27,  1919,  the  defendants 
were  notitied  in  writing  .that  on  that  day 
the  plaintiff  would  hie  a  petition  "in  con- 
demnation,"  praying   that   two   water  per- 


mits for  "flood  ditches  •  •  •  diverting 
water  from  Stockade  Beaver  Creek  be 
changed  from  a.beneticlal  to  a  preferred  use 
for  municipal,  domestic  and  transportation 
purposes  for  the  l)eneflt  of  *  *  *  plain- 
tiff; and  asking  for  the  appointment  of  com- 
missioners to  estimate  aud  fix  the  compea- 
sation,  if  any,  to  be  paid  the  owners  and  per- 
sons interested  for  the  taking  or  injuriously 
affecting  the  property  or  rights  of  any  per- 
son named  as  defendant  in  said  petition," 
and  that  a  hearing  would  be  had  on  the  day 
mentioned.  This  notice  was  entitled  "Notlos 
of  Filing  a  PetiUon  in  Condemnation." 

On  March  27,  the  plaintiff  filed  its  petition, 
alleging  in  substance  that  to  secure  an 
adequate  water  supply  for  its  municipal, 
transportation,  and  domestic  purposes  it  was 
necessary  and  desired  that  the  permits  men- 
tioned in  the  notice  be  changed  from  a  ben- 
eficial to  a  perf erred  use;  that  an  applica- 
tion for  that  purpose  had  already  been  made 
to  the  state  engineer,  and  the  change  ap- 
proved by  him  and  the  board  of  control;  that 
tbe  defendants  had  water  rights  upon  or 
along  said  creek  which  they  used  for  bene- 
ficial, stock,  or  domestic  purposes ;  that  plain- 
tiff intended  to  construct  certain  works  "for 
the  storing  of  waters  which  are  to  be  taken 
under  the  permits  heretofore  described,"  and 
for  transporting  said  waters  to  the  town; 
that  tbe  consideration  to  be  paid  defendants 
could  not  be  agreed  upon,  and  "it  is  absolute- 
ly necessary  for  the  appropriation  of  water 
as  herein  described  *  *  *  that  the  water 
permits  be  changed  from  a  beneficial  to  a 
preferred  use."  The  prayer  we  quote  in  full, 
as  follows: 

"Wherefore,  the  plaintiff  prays  for  the  ap- 
propriation of  the  water  in  Parmelle  canyon 
tributary  to  Stockade  Beaver  creek,  and  that 
permits  No.  11556  and  11557  as  hereinbefore 
described  be  changed  from  a  beneficial  use  to 
a  preferred  use  for  municipal  transportation 
and  domestic  purposes;  and  prays  for  the  ap- 
pointment of  commissioners,  as  by  law  pro- 
vided; to  cause  an  assessment  to  be  made  for 
the  compensation  to  be  paid,  if  any,  to  thcT 
owners  or  persons  interested  in  water  rights 
near  and  along  said  Stockade  Beaver  creek." 

On  the  day  the  petition  was  filed,  a  hear- 
ing, presumably  in  accordance  with  section 
4910,  Wyo.  C.  S.  1920,  was  had,  as  shown 
by  an  order  of  the  court  which  recites  that 
the  matter  came  on  to  be  heard  upon  tlie 
petition  of  the  plaintiff  for  appointment  of 
commissioners  to  assess  damages  for  chang- 
ing said  permits  from  a  beneficial  to  a  pre- 
ferred use;  that  there  was  no  appearance 
for  any  of  the  defendants,  each  of  whom  was 
declared  to  have  been  legally  served  witb 
notice,  and  having  failed  to  answer  or  claim 
damages,  to  be  In  default;  ttiat  "many  oC 
the  defendants  were  present  In  the  court- 
room aud  listened  to  the  proceedings  and 
were  asked  by  court  and  counsel  if  any  one 
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had  any  suggestions  to  make  as  to  who 
should  oe  appointed  commissioners;  no  sug- 
gestions being  made,  and  tbe  court  baring 
found  from  the  evidence  that  plaintiff  Is  a 
muuicipal  coriMratlon,  and  that  it  is  neces- 
sary In  order  that  It  may  supply  its  inhabit- 
ants and  patrons  with  municipal,  domestic, 
and  transportation  waters  and  that  said  per- 
mits for  beneficial  use  be  changed  to  pre- 
ferred use,"  three  commissioners  were  ap- 
pointed "to  settle  and  determine  what  dam- 
ages, if  any,  the  above-named  defendants  or 
either  of  them  are  entitled  to  for  the  taking 
of  said  waters,  described  herein." 

On  March  28,  1919,  the  commissioners  re- 
ported that  they  bad  met  on  tbe  morning 
of  that  day;  that  no  one  claimed  any  dam- 
ages or  compensation  "for  any  of  the  waters 
taken  or  Injuriously  affected  by  this  proceed- 
ing, and  that  the  waters  appropriated  herein 
are  as  follows:  Permits  11556  and  11557, 
•  •  •  granted  to  E.  R.  Maris  (one  of  the 
defendants),  which  said  water  rights  are  to 
be  changed  from  a  beneticlal  to  a  preferred 
use";  that  said  E.  R.  Maris  "is  tbe  only 
person  whose  waters  are  taken  by  this  con- 
demnation proceeding,"  and  all  other  defend- 
ants had  released  "their  claim  for  damages 
by  reason  of  the  said  appropriation  of  said 
waters";  that  the  plaintiff  had  paid  Maris 
in  full  "for  the  water  so  taken";  that  there- 
fore "all  damages  resulting  from  the  ap- 
propriation of  said  water"  had  been  settled. 

Such  was  the  state  of  tbe  record  prior  to 
judgment.  For  the  sake  of  brevity,  we  have 
not  quoted  in  full  the  different  papers  to 
which  we  have  referred,  but  we  have  been 
car^uI  to  give  the  substance  of  every  recital 
that  might  possibly  explain  the  claim  made 
and  the  relief  sought  by  the  plaintiff. 

On  April  28, 1919,  the  court  rendered  Judg- 
ment reciting  the  approval  of  the  report  of 
the  commissioners,  and  decreeing  that  tbe 
plaintiff  have  "all  rights  to  all  waters  now 
being  taken  or  which  may  be  taken  under 
and  by  virtue  of  (said)  permits,"  and  "the 
priority  which  by  said  permits  was  granted 
to  E.  R.  Maris"  was  "vested  in  the  plaintiff," 
and  said  B.  R.  Maris  declared  to  have  no 
title  to  said  permits  superior  or  antagonistic 
to  the  rights  of  plaintiff.  It  was  also  de- 
creed that  "said  water  rights  are  hereby 
changed  from  a  beneficial  to  a  preferred  use." 
And  it  was  further  recited  that — 

"It  appearing  that  all  of  the  parties  defend- 
ant •  •  •  having  an  interest  In  any  of  the 
waters  of  said  Stockade  Beaver  creek  have 
been  •  •  ♦  notified  of  the  pendency  of  this 
action  and  given  •  *  •  opportunity  to  file 
.claims  for  damages,  and  that  no  such  claims 
have  been  filed,  and  that,  no  exception  has 
been  taken  to  the  award  of  the  commissioners 
herein." 

The  Judgment,  to  this  point,  was  seemingly 
intended  to  effect  two  things:  First,  to  de- 
clare the  plaintiff  the  owner  of  the  permits, 
with  all  rights  thereunder  to  divert  waters 


of  the  creek  in  question;  and,  second,  to 
change  the  rights  from  beneUdal  to  pre- 
ferred use.  No  objection  has  been  raised  to 
these  provisions  of  the  Judgment,  whlcji,  if 
valid,  give  the  plaintiff  all  the  relief  it  asked. 
The  Judgment  then  continues  with  the  fol- 
lowing recital,  viz.: 

"It  is  further  ordered  that  all  of  the  defend- 
ants herein  be,  and  they  are  hereby  declared  to 
have  no  rights  to  the  water  rights  of  the  plain- 
tiff hereinbefore  described  which  are  in  any 
way  superior  to  tbe  rights  of  the  plaintiff,  hui 
Uiat  aU  rightt  owned  by  the  said  defendant* 
are  inferior  to  the  right*  of  the  plaintiff  herein 
to  taid  iDater  and  supplementary  thereto,  and 
tbe  said  defendants  have  no  claim  for  damages 
against  the  plaintiff  arising  from  the  taking  of 
the  said  water  or  its  use  for  the  purposes  here- 
in set  forth,  and  that  the  plaintiff  Ls  entitled 
to  take  and  hold  the  said  water  clear  and  free 
from  all  incumbrances  of  any  kind  or  character 
whatsoever." 

The  appellants  moved  in  the  court  below 
for  the  vacation  of  this  portion  of  tbe  Judg- 
ment upon  several  grounds  which  are  compre- 
hended within  the  general  coutmtlon  it  was 
outside  the  issues  and  beyond  the  Jurisdiction 
of  the  court 

It  is  not  entirely  clear  that  the  Judgment 
should  be  construed  to  give  to  the  plaintiff 
under  the  permits  a  priority  over  the  sepa- 
rate, individual  water  rights  of  the  defend- 
ants. Appellants,  claiming  that  it  has  that 
effect,  alleged  in  an  atUdavlt  hied  in  support 
of  their  motion  below  that  the  water  author- 
ities of  the  state  hare  so  construed  it  We 
would  not  say  that  that  clause  which  we 
have  italized  is  not  susceptible  of  that 
construction.  Certainly  no  part  of  tbe  whole 
paragraph  was  necessary  to  give  plaintiff 
the  reUet  whidi  it  was  asking  by  the  action, 
and  unless  for  some  reason  tbe  plaintiff  was 
entitled  to  a  decree  establishing  the  priority 
of  its  permits  over  defendants'  rights,  it 
could  not  be  injured  by  tbe  elimination  df 
this  paragraph. 

[1-3]  It  is  plain  that  there  was  no  issue 
in  the  case  whereunder  defendants'  water 
rights  could  have  been  condemned  or  subordi* 
nated  to  the  rights  under  tbe  plaintiff's  per- 
mits.- If  the  petiUoB  could  for  any  purpose 
be  considered  a  petition  for  condemnation,  it 
could  have  been  the  basis  of  taking  from  de- 
fendants nothing  more  than  their  claims, 
if  any,  to  said  permits,  and  of  settling  pos- 
sible rights  that  might  be  injuriously  affected 
by  the  transfer  of  tbe  permits  and  tbe  change 
of  use  thereunder.  We  do  not  deem  it  neces- 
sary to  point  out  the  several  reasons,  in- 
stantly apparent,  why  the  action  could  not  be 
considered  a  condemnation  proceeding  such 
as  is  authorized  by  section  833,  Wyo.  O.  S. 
1920.  The  defendants,  by  their  default  ad- 
mitted no  more  than  the  allegations  of  the 
petition,  and  the  part  of  the  Judgment  not 
supported  by  those  allegations  was  unauthor- 
ized.    A  Judgment  or  decree  which  is  en- 
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tlrely  aside  fhe  Issnes  raised  In  tbe  record 
Is  inTalld.  Munday  r.  Vail,  34  X.  J.  Law, 
418;  Waldron  ▼.  Harvey,  64  W.  Va.  608,  46 
8.  E.  603,  102  Am.  St.  Rep.  959;  1  Black  on 
Judgments,  {  242.  It  was  said  by  this  court 
In  Metcalf  V.  Hart,  3  Wyo.  513,  520,  27  Pac 
900,  902,  31  Am.  St  Rep.  122,  that— 

"Iliere  are  some  authorities  to  the  effect  that 
relief  may  be  granted  which  is  not  asked  for  in 
the  formal  prayer  for  relief,  but  such  relief 
must  be  within  the  issues,  and  the  bill  some- 
where must  show  that  tbe  party  is  entitled  to 
it,  even  where  there  is  a  prayer  for  general  re- 
lief. Further,  a  judgment  or  decree  outside  of 
the  issues  is  without  jurisdiction  and  void." 

[4]  In  answering  the  motion  for  vacatlou 
of  the  i)ortion  of  the  Judgment,  tbe  plaintiff 
alleged  that  tbe  Judgment  was  rendered  by 
consent  of  the  defendants,  and  tbe  order 
denying  the  defendants'  motion  states,  among 
other  things,  that  the  Judgment  was  entered 
"largely  upon  tbe  consent  of  tbe  parties 
thereto,"  In  that,  when  the  action  was  finally 
heard,  tbe  defendants  were  in  court,  and  tbe 
court  read  to  them  tbe  Judgment,  inquiring 
if  any  one  of  them  bad  any  objection,  where- 
apon  one  of  tbe  defendants  stated  that  the 
Judgment  was  entirely  satisfactory  to  all  of 
tbem,  i^id  might  be  entered  by  consent.  This 
otier  was  made  more  than  a  year  after  the 
rendition  of  tbe  judgment  Tbe  Judgment 
Itself  did  not  purport  to  be  by  consent  nor 
does  any  recital  in  tbe  proceedings  prior  to 
Judgment  give  support  to  that  theory.  The 
defendants  bad  failed  to  appear  in  the  ac- 
tion, and  their  default  liad  been  declared. 
We  think  it  plain  that  we  must  consider  tbe 
Judgment  as  one  by  default  or  on  failure 
to  answer,  and  not  by  consent  If  It  were 
on  Its  face  a  consent  Judgment  It  is  doubt- 
ful whether  the  portion  which  is  attacked 
could  be  sustained,  for  there  are  authorities 
holding  that  even  by  consent  a  court  is  not 
authorized  to  render  a  Judgment  outside  tbe 
iissues.  Bosebrough  v.  Ansley,  35  Ohio  St 
107 ;  Lester  v.  Cloud,  67  Ga.  770;  SburtleO 
V.  Board,  63  Kan.  645,  66  Pac.  654. 

The  order  appealed  from  will  be  reversed, 
and  the  judgment  of  April  28,  1919,  will  be 
modified  by  striking  therefrom  tbe  paragraph 
last  above  quoted. 

POTTER,  O.  J.,  and  BLUME,  J.,  concur. 


(28  Wyo.  U7) 

RICHEY  V.   STATE.     (No.    lOIS.) 

(Supreme  Court  of  Wyoming.     March  21, 
1922.) 

I.  CrlmiMi   law   «s»374— Evidsnoa   of  similar 
ehaage  of  brand  on  ethar  cattle  not  Inad- 
nitslbia  because  ownership  in  litigation. 
Where  the  state  contended  that  defendant 

had  changed  the  brand  on  stolen  cattle,  evi- 


dence concerning  other  catQe  showing  a  simflar 
change  of  brands  discovered  in  the  vicinity  of 
the  station  from  which  the  alleged  stolen  cat- 
tle were  shipped  was  not  inadmissible  because 
the  ownership  of  such  other  cattle  was  in  dis- 
pute in  a  replevin  suit  brought  by  defendant 
especially  where  the  purpose  of  offering  it  was 
to  show  that  defendant  had  claimed  other  cat- 
tle on  which  the  brand  had  been  changed. 

2.  Criminal  law  4=a374 — Evidence  that  brands 
on  other  cattle  bad  been  changed  In  same 
manner  as  those  stolen  not  vague  and  uncer- 
tain. 

Where  a  witness  particniarly  described  the 
manner  in  which  the  brand  had  been  changed 
on  cattle  alleged  to  have  been  stolen,  his  testi- 
mony that  the  brands  on  other  animals  had 
been  changed  in  the  same  manner  was  not  in- 
admissible as  vague  and  nncertain. 

3.  Criminal  law  ^=>l056(t)— Instractloa  on 
reasonable  doubt  not  so  erroneous  or  prejudi- 
cial as  to  excuse  timely  and  definite  excep- 
tion. 

An  instruction  on  reasonable  doubt  which 
contained  a  statement  that  the  jury  were  not 
at  Uberty  to  disbelieve  as  jurors  if  they  be- 
lieved as  men,  etc.,  held  not  so  fundsmentally 
erroneous  or  inherently  or  necessarily  prejudi- 
cial in  view  of  other  instructions  on  reasonable 
doubt  as  to  exclude  it  from  the  rule  requiring 
timely  and  definite  exceptions  as  a  condition  of 
review. 

Error  to  District  (3onrt  Lincoln  County; 
John  R.  Arnold,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  201  Pac.  154. 

C.  E.  Melvln,  of  Soda  Springs,  Idaho,  and 
M.  B.  Wilscm,  of  Salt  Lake  City,  Utah,  tor 
plaintiff  In  error. 

W.  L.  Walls,  Atty.  Otn.,  for  the  State. 

POTTER,  C.  J.  The  Judgment  of  the  dis- 
trict court  upon  a  verdict  finding  plaintiff  In 
error,  defendant  below,  guilty  of  larceny  of 
certain  neat  cattle  having  been  affirmed  by 
this  court  (see  [Wyo.]  201  Paa  154),  she  has 
filed  a  petition  for  rehearing,  stating  as 
grounds  therefor'  that  the  conclusions  of  this 
court  are  erroneous  in  tbe  following  partic- 
ulars: (1)  In  holding  the  evidence  sufficient 
to  sustain  the  verdict;  (2)  in  sustaining  tbe 
rulings  of  the  trial  court  admitting  the  tes- 
timony relating  to  the  discovery  upon  the 
range  of  other  cattle  upon  which  tbe  brand 
of  Davidson  Bros,  had  be^i  altered  in  the 
same  manner  as  the  brands  upon  the  David- 
son cattle  alleged  to  have  been  stolen,  and 
that  the  defendant  claimed  them  as  her  cat- 
tle; (3)  In  refusing  to  review  the  Instructions 
complained  of,  for  want  of  proiwr  exceptions, 
particularly  instructions  numbered  8Vi,  9. 
and  9Vj. 

The  case  was  ably  presented  at  tbe  orig- 
inal hearing,  both  by  brief  and  oral  argu- 
ment and  all  the  points  now  insisted  upon 
in  support  of  the  grounds  assigned  for  a  re- 
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hearing  -were  then  urged  as  groands  for  re- 
versal, and  they  were  considered  by  the 
court  and  discussed  as  fully  as  deemed  nec- 
essary In  the  former  opinion.  We  have,  how- 
ever, carefully  considered  the  petition  and 
the  brief  filed  in  its  support,  but  are  not  con- 
vinced that  a  rehearing  might  result  in  a 
change  of  our  views  upon  any  of  the  ques- 
tions presented,  or  the  conclusion  that  the 
judgment  should  be  affirmed. 

The  point  upon  which  it  is  again  contend- 
ed that  the  verdict  is  not  sustained  by  suffi- 
cient evidence  is  that  there  is  no  evidence  of 
a  taking  of  the  cattle  within  the  meaning  of 
the  larceny  statute,  for  the  reason,  as  coun- 
sel contend,  that  it  appears  from  the  evi- 
dence that  the  cattle  went  upon  the  lands 
of  the  defendant  from  the  open  ranl^e, 
whereby  she  obtained  possession  of  them  In- 
nocently, so  that  upon  the  principle  that 
there  must  be  an  intent  to  steal  at  the  time 
of  the  taking,  In  order  to  constitute  the 
crime  of  larceny,  the  crime  was  not  estab- 
lished by  the  evidence  In  the  case.  But,  as 
intended  to  be,  and  as  we  think  was,  shown 
in  the  former  opinion,  there  is  nothing  In  the 
case  rendering '  the  principle  relied  on  ap- 
plicable. 

While  It  appears  from  the  evidence  that 
cattle  of  various  owners  upon  the  open  range 
in  the  vicinity  of  the.  defendant's  ranch  would 
occasionally,  or  perhaps  habitually,  drift  or 
stray  upon  certain  lands  belonging  to  that 
ranch,  in  search  of  water  which  was  acces- 
sible tber^  it  does  not  appear  that  any  of 
the  cattle  alleged  and  found  to  have  been 
stolen,  or  any  cattle  of  other  owners,  came 
Into  the  iwssesslon  of  the  defendant  in  that 
manner,  even  If  It  might  be  possible,  under 
the  law,  that  she  could  have  obtained  pos- 
session of  such  cattle  lawfully  or  Innocently 
by  reason  of  the  fact  that  they  bad  strayed 
upon  such  lands;  a  point  which,  as  stated 
in  the  former  opinion,  we  are  not  willing  to 
concede,  though  it  is  a  question  which  it  was 
and  is  not  necessary  to  decide  in  this  case. 
And  It  may  be  said  in  addition  to  the  facts 
stated  In  the  former  opinion  in  discussing 
the  question  that.  Instead  of  claiming  that 
she  had  innocently  acquired  possession  of  the 
cattle  in  question,  she  expressly  denied  in 
her  testimony  that  she  had  ever  shipped  or 
bad  ever  seen  the  cattle  from  which  the 
eight  hides  produced  by  the  prosecution  had 
been  taken,  and  which  were  the  cattle 
claimed  to  have  beoi  stolen,  but  that  the 
cattle  shipped  by  her  at  the  time  in  question 
wer^  her  own;  that  she  had  handled  them 
since  they  were  calves,  and  rode  among  them 
every  day.  And  she  also  testified  that  the 
32  head  so  shipped  by  her  were  all  her  cat- 
tle, and  that  there  were  no  Davidson  cattle 
or  cattle  of  any  other  owner  named  In  the 
information  In  her  said  shipment. 

[1]  With  reference  to  the  second  ground 
of  the  petition,  challenging  the  correctness  of 
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our  conclusion  as  to  the  admissibility  of  the 
testimony  concerning  other  Davidson  cattle, 
showing  a  similar  change  of  brands,  discov- 
ered on  the  range  in  the  vicinity  of  the  sta- 
tion from  which  It  was  claimed  by  the  pros- 
ecution the  cattle  alleged  to  have  been  stolen 
bad  been  shlpiMd  by  the  defendant,  and  soon 
after  that  shipment,  we  thinly  our  reasons 
for  holding  the  testimony  to  have  been  prop- 
erly admitted  were  sufficiently  stated  in  the 
former  opinion,  and  we  remain  of  the  opinion 
that  the  point  was  correctly  decided.  But  it 
seems  to  be  contended  In  the  present  brief 
that  the  fact  that  the  defendant  had  brought 
a  suit  in  replevin  for  the  possession  of  such 
other  cattle,  after  the  discovery  of  them  upon 
the  range  by  the  witness  Davidson  and  his 
taking  possession  of  them,  rendered  the  testi- 
mony inadmissible  for  the  reason  that  the 
ownership  of  said  cattle  was  thereby  shown 
to  be  In  dispute  in  a  civil  action  pending  in 
the  district  court  at  the  time  of  the  trial  of 
this  case.  The  fact  that  such  replevin  suit 
had  been  brought  was  not  mentioned  in  the 
former  opinion  for  the  reason  that  it  was 
not  deemed  material,  since  It  was  stated  that 
the  defendant  claimed  such  cattle  as  her 
own;  and  It  is  not  now  perceived  that  the 
fact  that  the  defendant  had  brought  such 
replevin  suit,  which  was  first  testified  to  by 
the  witness  Davidson  in  connection  with  his 
statement  that  the  defendant  claimed  the 
cattle  as  her  own,  could  operate  in  any  way 
to  render  the  testimony  objected  to  inadmis- 
sible. Whether  she  replevied  them  or  .not, 
the  fact  that  she  claimed  to  own  them  would 
present  the  fact  of  a  dispute  as  to  the  owner- 
ship, but  clearly,  we  think,  that  would  not 
destroy  tlie  admissibility  of  the  testimony. 
Without  the  fact  that  the  defendant  claimed 
the  other  alleged  misbranded  cattle  the  evi- 
dence would  not  have  been  admissible,  for 
the  cattle  were  not  shown  to  have  been  found 
in  her  Immediate  personal  possession,  but  at 
large  upon  the  range. 

The  fact  is,  as  shown  by  the  record,  that 
this  testimony  was  ottered  for  the  purpose 
of  showing  that  other  cattle  bearing  the 
Davidson  Bros,  brand,  changed  in  the  same 
manner  as  the  brand  upon  the  alleged  stolen 
cattle,  were  claimed  by  the  defendant  as  her 
own  cattle.  It  appears  that  the  witness  Dav- 
iiaoa  was  asked  whether  or  not  on  or  about 
July  25,  1919  (the  date  of  the  defendant's 
shipment,  which  it  was  claimed  Included  the 
cattle  alleged  to  have  been  stolen),  be  discov- 
ered any  cattle  on  the  range  In  the  vicinity 
of  Fossil  (the  station  from  which  said  ship- 
ment was  made)  with  the  D  Bar  D  brand 
thereon  (the  Davidson  brand)  altered,  as  he 
had  found  it  altered  on  the  alleged  stolen 
cattle.  The  question  was  objected  to  general- 
ly as  incompetent  and  Irrelevant  and  for  the 
further  reason  that  It  was  an  attempt  to  con- 
nect the  defendant  with  a  distinct  and  sep- 
arate offense.    Thereupon  the  prosecution  of • 
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fered  to  prove  fiiat  the  defendant  claimed 
the  ownership  of  at  least  one  head  of  cattle 
found  within  a  day  or  two  after  said  ship- 
ment with  the  Davidson  brand  altered  sim- 
ilar to  the  alteration  found  on  the  bides  of 
the  alleged  stolen  cattle.  The  offer  being  ob- 
jected to  as  an  undertaking  to  prove  a  sepa- 
rate offense,  the  attorney  for  the  state  then 
said,  "It  is  offered  as  a  circumstance  to  show 
that  the  defendant  claims  to  be  the  owner  of 
cattle  where  the  said  Davidson  brand  had 
been  changed."  The  objection  being  over- 
ruled, the  witness  answered,  "Yes,  sir;  I 
did,"  and  he  farther  said  that  he  had  fonnd 
four  head  out  there  on  the  range, with  D  Bar 
D  changed;  that  they  were  left  in  "our 
charge"  at  the  ranch  by  the  sheriff;  and 
that  the  defendant  had  claimed  these  cattle  as 
her  own,  and  had  replevied  them.  It  fur- 
ther appeared  that  the  Davidsons,  upon  giv- 
ing a  redelivery  bond  in  the  replevin  action, 
had  retained  possession  of  the  cattle. 

It  is  argued  in  this  connection  that  the 
question  of  the  title  to  the  cattle  being  in 
dispute  and  litigation  between  the  David- 
sons and  the  defendant,  the  ownership  could 
not  be  determined  on  the  trial  of  this  case. 
Conceding  that  to  be  true,  it  does  not  de- 
stroy the  relevancy  of  the  testimony  to  show 
that  other  cattle  claimed  by  the  defendant 
as  her  own  had  been,  found  at  or  about 
the  time  of  the  shipment  of  the  cattle 
claimed  to  have  been  stolen,  which  showed 
the  same  change  of  the  Davidson  brand  as 
thaj:  shown  upon  the  alleged  stolen  cattle. 
The  defendant,  as  was  her  right,  met  that 
evidence  by  testifying  that  the  new  brands 
upon  those  other  cattle  were  placed  over  old 
brands  of  her  own,  and  not  over  a  David- 
son brand,  and  In  this  she  was  corroborated 
by  another  witness,  who  identifled  the  cattle, 
after  having  seen  them  at  the  Davidson 
ranch,  by  describing  them  other  than  by  the 
brands,  as  cattle  belonging  to  the  defendant 
which  he  had  cared  for  the  winter  l>ef ore,  and 
that  the  Davidson  brand  was  not  upon  said 
cattle,  but  that  they  bore  at  that  time  a 
brand  which  was  being  used  by  the  defend- 
ant, over  which  the  new  brands  appeared  to 
have  been  placed.  All  the  testimony  on  this 
question  was  for  the  consideration  of  the 
Jury,  together  with  the  other  evidence  in  the 
case,  in  determining  whether  the  defendant 
was  or  was  not  guilty  of  the  crime  charged 
In  this  case. 

It  is  to  be  remembered  that  the  theory  of 
the  prosecution  and  the  effect  of  its  evidence 
was  that  the  Davidson  cattle  alleged  to  havfl 
been  stolen  by  the  defendant  were  shipped 
by  her  from  Fossil,  in  this  state,  to  South 
Omaha,  Neb.,  after  the  Davidson  brand  up- 
on each  head  of  said  cattle  had  been  recent- 
ly changed,  and  the  material  point  was 
whether  such  cattle  had  been  misbranded 
and  shipped  by  the  defendant  And  we  see 
no  good  reason  to  doubt  that  it  was  rele- 


vant upon  that  theory  of  the  case  tot  the 
prosecution  to  show  that  other  cattle  of  the 
same  owner,  claimed  by  the  defendant  as 
her  cattle,  had  been  discovered  upon  the 
range  at  or  about  the  same  time  with  the 
owner's  brand  changed  in  the  same  mannet. 

It  is  argued  that  it  is  not  shown  that  said 
other  cattle  were  stolen.  We  are  not  con- 
vinced that  the  testimony  of  the  witness 
Davidson  as  to  the  change  of  the  brand  upon 
said  cattle,  under  the  circumstances,  might 
not  properly  be  held  sufficient  to  show,  at 
least  prima  fade,  that  they  had  been  stol- 
en. In  the  former  opinion,  and  for  the  pur- 
pose of  that  decision,  we  said  that,  conced- 
ing that  it  was  not  sufiSclent  to  make  out  a 
prima  facie  case  of  larceny  of  said  four  bead 
of  cattle,  it  was  sufficient  to  prove  the  rele- 
vant fact  sought  to'  be  established,  viz.  sim- 
ilar wrongful  Instances  of  misbranding  by 
defendant  at  about  the  same  time,  having 
reference  to  the  stated  purpo^  of  the  offer 
of  the  testimony  as  a  circumstance  to  show 
that  defendant  claimed  to  be  the  owner  of 
other  cattle  upon  which  the  Davidson  brand 
had  be«i  altered  in  the  same  manner  as  the 
btands  upon  the  cattle  charged  in  this  case 
to  have  been  stolen. 

[2]  It  is  argued  also  tbat  the  testimony 
of  the  witness  Davidson  was  vague  and  un- 
certain, and  for  that  reason  should  have 
t>een  excluded.  We  do  not  think  so.  He 
had  previously  described  particularly  the 
manner  in  which  the  Davidson  D  Bar  D 
brand  had  been  changed  npon  the  cattle  of 
that  brand  alleged  to  have  Jtieen  stolen,  and 
his  testimony  admitted  as  to  those  other  cat- 
tle was  to  the  effect  that  the  brands  upon 
them  had  been  changed  in  the  same  manner. 

It  seems  to  us  that  the  greater  part  of 
the  argument  in  the  brief  npon  this  question 
relates  to  the  sufficiency  of  aU  the  evidence, 
that  for  the  defense  as  well  as  for  the  prose- 
cution, as  to  these  other  four  head  of  cattle 
to  show  that  they  were  misbranded  D  Bar  D 
cattle,  or  were  ca€tle  belonging  to  the  David- 
son Bros.  That  was  a  question  for  the  Jury, 
and  was  no  doubt  argued  to  them  upon  the 
evidence,  but  It  cannot  affect  the  question  of 
the  admissibility  of  the  testimony  that  was 
objected  to.  We  doubt  if  it  has  ever  been 
held,  at  least  no  case  has  been  dted  to 
that  effect,  and  we  have  found  none,  that 
testimony  otherwise  admissible  offered  to 
show  the  finding  of  other  recently  stoloi 
property  in  the  possession  of  a  defendant  ac- 
cused of  larceny  is  rendered  inadmissible  by 
the  fact  that  such  defendant  claims  or  had 
claimed  at  the  time  of  the  finding  of  such 
property  in  his  possession  or  under  his  con- 
trol tbat  he  owned  the  same. 

A  situation  somewhat  similar  to  that  tn 
the  case  at  bar  was  presented  In  the  recent 
Texas  case  of  Mueller  v.  State,  86  Tex.  Cr. 
R.  346,  215  S.  W.  98.  That  was  a  prosecu- 
tion for  larceny  of  cattle,  and  the  other  cat- 
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tie  In  that  case  were  found  in  the  same  field 
with  the  cattle  alleged  to  have  been  stolen, 
and  were  identified  as  cattle  previously  stol- 
en from  the  same  owner.  This  evidence  as 
to  such  other  cattle  was  Introduced  In  rebut- 
tal of  testimony  on  the  part  of  defendant 
that  the  cattle  charged  to  have  been  stol- 
en and  all  the  other  cattle  in  the  same  field 
were  owned  In  i«rt  by  the  defendant,  and 
In  part  by  the  owner  of  the  field,  who  was 
also  charged  with  the  theft.  The  appellate 
court  held  that  the  evidence  was  admissible, 
not  only  for  the  purpose  of  rebutting  the  evi- 
dence offered  by  the  appellant,  but  also  for 
the  purpose  of  showing  lack  of  Innocent  con- 
nection on  the  part  of  the  appellant  with  the 
cattle  charged  to  have  been  stolen  In  the  case 
then  before  the  court,  and  for  the  purpose 
also  of  showing  his  Intent  with  respect 
thereto,  or  as  developing  the  res  gestae  or 
as  proving' a  legitimate  chain  of  circumstan- 
ces affecting  the  guilt  of  the  appellant  And 
the  defendant's  evidence  In  that  case  was  to 
the  effect  that  all  of  the  cattle  In  the  field 
had  been  raised  by  the  owner  of  the  field,  the 
other  party  charged  with  the  theft,  and  that 
some  of  them  had  been  sold  by  him  to  appel- 
lant. 

We  think.  It  proper  further  to  say,  with 
reference  to  the  second  ground  of  the  peti- 
tion, that  counsel  Is  mistaken  in  supposing 
that  the  case  of  Commonwealth  t.  Coyne, 
228  Mass.  269,  U7  N.  E.  337,  3  A.  I*  B.  1200, 
was  cited  in  our  former  opinion.  It  is  stated 
In  the  brief  In  support  of  the  petition  that 
said  case  is  dted  in  the  court's  opinion,  and 
it  is  then  commented  upon  by  counsel  as  not 
in  point  upon  the  question.  The  case  was 
not  cited  by  this  court,  but  we  did  cite  note 
3  A.  L.  R.  1218,  which  happens  to  be  a  note 
supplemental  to  a  report  of  the  case  of  Com- 
monwealth V.  Coyne.  But  the  note  only  was 
cited,  and  It  was  dted  because  of  the  many 
cases  referred  to  and  considered  therein  up- 
on the  general  subject;  and  that  note  Is 
upon  points  expressly  distinguished  from  the 
proposition  upon  which  the  decision  in  the 
said  reported  case  was  based.  Nor  was  it 
supposed  that  the  cases  which  we  cited  upon 
the  question  were  all  that  might  be  dted  In 
support  of  the  conclusion  stated,  or  that  they 
were  even  the  strongest  cases  affirming  and 
applying  the  principle  upon  which  the  ques- 
tion was  decided.  But  the  citations  of  Indi- 
vidual cases  were  purposely  confined  to  cases 
showing  an  application  of  the  principle  to 
facts  similar  to  those  in  the  case  at  bar. 

Under  the  third  ground  stated  in  the  peti- 
tion for  rehearing,  it  is  contended  that  the 
instructions  complained  of  are  so  fundamen- 
tally erroneous  as  to  vitiate  the  entire  charge 
and  to  require  a  consideration  thereof  In  the 
absence  of  any  exception,  and  in  this  connec- 
tion it  is  argued,  first,  that  the  general  ex- 
ception is  substantially  the  same  as  the  ex- 
ception in  Palmer  y.  State,  &  Wyo.  40,  69  Fac. 


793,  87  Am.  St.  Rep.  910,  dted  in  our  former 
opinion  as  holding  that,  where  the  charge  as 
a  whole  presents  an  erroneous  view  of  the 
law  as  applicable  to  the  case,  a  general  ex- 
ception to  the  charge  is  auffldent  In  that 
case  the  court  said  that  the  instructions  for 
the  state  as  a  whole  presented  an  erroneous 
view  of  the  law  as  applied  to  the  facts  of 
the  case.  But  in  the  case  at  bar  we  said  that 
the  charge  as  a  whole  did  not  present  an  er- 
roneous view  of  the  law  as  applied  to  the 
facts.  And  we  added  to  that  tliat  we  were 
satisfied  that  the  verdict  was  not  the  result 
of  any  erroneous  statements  in  the  instruc- 
tions crftldsed  by  counsel. 

In  support  of  the  proposition  that  without 
sufiident  exception  the  alleged  errors  in  the 
Instructions  should  be  considered,  the  rule 
stated  in  Parker  v.  State,  24  Wyo.  491,  161 
Pac.  532,  is  relied  on,  viz: 

"However,  if  it  clearly  appears  from  the  rec- 
ord tbat  such  fnodaroeiitai  and  prejudicial  er- 
ror has  been  committed  as  to  amount  to  a 
denial  of  substantial  justice,  or  to  deprive  the 
defendant  of  a  fair  trial,  the  court  should  not 
hesitate  to  reverse  the  judgment  and  grant  a 
new  trial,  although  proper  exceptions  were  not 
taken  at  the  time." 

That  was  said  In  a  capital  case,  and  as 
the  concluding  part  of  a  discussion  of  the  at- 
titude of  appellate  courts  in  such  cases,  show- 
ing that  they  have  Inclined  to  the  view  that 
in  such  cases  it  is  their  right  and  duty  to 
examine  the  record  to  ascertain  whether  or 
not  the  defendant  has  been  deprived  of  his 
constitutional  right  to  a  fair  and  impartial 
trial,  but  that  the  Judgment  should  then  be 
reversed  only  where  it  appears  that  such 
fundamental  errors  have  been  committed  as 
to  deprive  defendant  of  bis  substantial 
rights,  or  that  the  ruling,  decision,  or  other 
matters  complained  of  have  been  prejudicial 
to  the  defendant,  and  especially  so  where 
proper  exceptions  have  not  been  timely  tak- 
en or  preserved.  And  In  another  capital  case 
dedded  at  the  same  terra,  Obania  v.  State, 
24  Wyo.  513,  161  Pac.  558,  this  court,  after 
holding,  upon  the  facts  In  that  case,  that  for 
the  reasons  stated  In  the  Parker  Case  the 
rale  as  to  objections  and  exceptions  should 
not  be  strictly  enforced,  said,  concerning  the 
necessity  of  proper  exceptions  generally  to 
procure  a  review  of  alleged  errors: 

"The  rule  of  practice  is  a  salutary  one  In 
most  cases  and  should  not  be  departed  from 
even  in  criminal  cases  except  in  a  case  like  this, 
where  deemed  necessary  to  the  security  of  the 
defendant's  right  to  a  fair  trial  or  the  Just 
administration  of  the  law." 

[3]  But  if  it  should  be  conceded  that  the 
rule  requiring  proper  exceptions  might  prop- 
erly be  departed  from  in  this  case  under  the 
conditions  stated  and  considered  in  the  Par- 
ker and  Ohama  Cases,  We  are  unable  to  agree 
with  counsel  In  thdr  contention  that  either 
of  the  Instructions  complained  of  was  fundar 
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mentally  erroneous  or  necessarily  prejudi- 
cial, or  announced  an  incorrect  theory  affect- 
ing the  entire  charge  and  the  validity  of  the 
trial.  The  contention,  while  not  confined  to 
any  one  of  the  Instructions  complained  of,  is 
presented  with  special  Insistence  as  to  the 
ninth  instruction,  and  with  reference  to  the 
concluding  words  of  that  instruction,^  viz: 

"You  are  not  at  liberty  to  disbelieve  as  Ju- 
rors if  you  believe  as  men.  Your  oath  im- 
poses on  you  no  obligation  to  doubt  where  no 
doubt  exist  if  no  oath  had  been  administered." 

The  entire  instruction  was  as  follows: 

"The  court  further  instructs  the  jury,  as  a 
matter  of  law,  that  the  doubt  which  the  Ju- 
ror is  allowed  to  retain  in  his  own  mind,  and 
under  the  influence  of  which  he  should  frame 
a  verdict  of  not  guilty,  must  always  be  a  rea- 
sonable one.  A  doubt  produced  by  undue  sen- 
sibility in  the  mind  of  any  juror,  in  view  of 
the  coDsequences  of  liis  verdict,  is  not  a  rea- 
sonable doubt,  and  a  juror  is  not  allowed  to 
create  sources  or  materials  of  doubt  by  re- 
sorting to  trivial  and  fanciful  suppositions,  and 
remote  conjectures  as  to  possible  state  of 
facts,  differing  from  that  established  by  the 
evidence.  Yon  are  not  at  liberty  to  disbe- 
lieve as  jurors  if  you  believe  as  men.  Your 
oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  exist  if  no  oath  bad  been  ad- 
ministered." I 

An  Instruction  In  the  same  words,  except 
that  in  the  last  sentence  the  word  "exist" 
was  preceded  by  "would,"  was  condemned 
by  this  court  In  Robinson  ▼.  State,  18  Wyo. 
216,  106  Pac.  24,  because  of  the  omission 
ttota  it  In  the  first  sentence  of  the  clause 
now  objected  to  of  the  words  "from  the  evi- 
dence" Immediately  preceding  the  words  "you 
believe  as  men."  If  the  words  omitted  liad 
been  Included  in  said  clause  of  tfae  Instruc- 
tion, ttie  first  sentence  thereof  would  read, 
"You  are  not  at  liberty  to  disbelieve  as  ju- 
rors If  from  the  evidence  you  believe  as 
men."  The  court  said  that  the  language  of 
the  Instruction  in  the  Spies  Case  (Spies  v. 
People,  122  111.  1,  12  N.  E.  865,  17  N.  B.  898, 
8  Am.  St  Rep.  374,  was  attempted  to  be  fol- 
lowed, and  further: 

"Whatever  force  there  might  be  in  the  adop- 
tion and  approval  of  the  instruction  as  given  in 
the  Spies  Case  by  eminent  courts,  it  is  not  per- 
suasive as  upholding  the  instruction  given  in 
the  case  before  us.  Here  one  of  the  essen- 
tial elements  of  that  instruction  is  lacking, 
viz.  that  the  belief  in  the  guilt  of  the  accused 
sufficient  to  convict  must  be  based  upon  the 
evidence  in  tfae  case.  A  lack  of  evidence  to 
prove  such  guilt  cannot  be  supplied  by  what 
a  juror  knows  or  believes  regardless  of  his 
oath.  Under  our  procedure  he  is  required  to 
base  his  verdict  solely  upon  the  evidence  and 
the  law  as  given  him  by  the  court." 

And  the  Judgment  in  the  Robinson  Case 
was  reversed  because  of  that  Instruction  and 
another. 

By  the  very  dear  weight  of  authority, 
■ndi    instruction,    though   disapproved   and 


condemned  either  as  naeless  and  unnecessary, 
or  as  liable  to  mislead  the  Jury,  Is  held  not 
to  be  dther  fundamentally  erroneous  or  in- 
herently prejudicial,  and  not  reversible  er- 
ror tuiless  a{^»earing  to  be  prejudicial  in  tbe 
particular  case.  And  such  instruction,  when 
Including  the  aforesaid  omitted  words  "from 
the  evidence"  In  the  sentence  above  indicat- 
ed. Is  approved  in  a  number  of  Jurisdictions. 
16  C.  J.  g  2406,  p.  995,  and  cases  cited ;  note 
in  21  Ann.  Gas.  664,  to  McQueary  v.  People. 
48  Colo.  214,  110  Pac.  210.  The  instruction 
in  the  Colorado  case  last  cited  was  in  sub- 
stantially the  same  words  as  the  instruction 
in  this  and  the  Robinson  Case,  and  omitted 
the  words  "from  the  evidence"  in  the  sen- 
tence above  referred  to.  The  Instruction 
was  sustained,  the  court  saying,  however, 
that  it  did  not  -wish  to  be  understood  as  com- 
mending it,  but  that,  on  the  contrary,  It  re- 
garded it  as  useless  because  conveying  no  in- 
formation which  men  of  ordinary  Intelligence 
do  not  possess.  The  same  Instruction  is  held 
not  to  be  erroneous  also  In  Kansas  (State  v. 
Morrison,  67  Kan.  144,  72  Pac.  554),  Califor- 
nia (People  V.  Clark  [Cal.  Sup.]  192  Pac.  521). 
and  Michigan  (Dodge  v.  Reynolds,  135  Micb. 
692,  98  N.  W.  737). 

Such  an  Instruction  is  said  to  have  origi- 
nated with  the  language  of  Chief  Justice 
Gibson  In  Com.  v.  Harman,  4  Pa.  273,  fol- 
lowed in  Fife  V.  CJoramonwealth,  29  Pa.  429, 
tbe  latter  case  holding  that  the  instruction, 
"although  liable  to  be  misunderstood  by  a 
Jury,  Is  not  erroneous  as  a  matter  of  law." 
In  MlcMeen  v.  Com.,  114  Pa.  300,  9  Att  878. 
it  was  said  by  Mr.  Justice  Paxson,  delivering 
the  opinion  of  the  court,  referring  to  the 
holding  in  the  Fife  C!ase: 

"Yet  even  this  ruling,  it  appears  to  me,  re- 
quires some  qualification.  If  it  does  mislead 
tbe  jury,  or  is  so  used  that  it  Is  likely  to  mis- 
lead the  jury,  we  regard  it  as  error.  But  in  the 
case  in  hand,  as  in  Com.  v.  Harman,  the  lan- 
guage used  was  used  in  connection  with  the 
evidence.  Thus  the  learned  judge  said  in  the 
sentence  immediately  preceding  the  one  assign- 
ed as  error:  "This  reasonable  doubt  is  not  one 
the  jury  will  reach  out  for  to  relieve  them 
from  finding  a  verdict  of  guilty,  but  such  a 
doubt  as  is  left  from  the  failure  of  the  evi- 
dence to  convince  your  minds  of  the  guilt  of  the 
defendant.'  Undoubtedly,  a  juror  should  be 
convinced  from  the  evidence  where  he  would 
be  convinced  as  a  man,  and,  when  the  language 
is  applied  in  this  way,  we  see  no  technical  er- 
ror. But,  as  was  said  in  Fife  v.  Com.,  supra, 
it  is  an  expression  that  is  liable  to  mislead  a 
jury,  and  for  my  own  part  I  could  wish  it  had 
never  found  its  way  in  the  books.  Severed 
from  its  connection,  it  is  easy  to  see  how  a 
jury  may  b«  misled.  There  are  many  cases  in 
which  jurors,  as  men,  may  believe  a  person 
on  trial  for  a  crime  to  be  guilty,  when  the  evi- 
dence in  the  case  would  not  warrant  a  convic- 
tjon." 

In  a  later  Colorado  case,  Sarkislan  t.  Peo- 
ple, 66  Colo.  330,  138  Pac.  26,  the  same  In- 
struction was  given  as  in  the  Robinson  Oaas 
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and  In  tills.  n>e  Judgment  was  reversed  up- 
on other  groonds,  but,  after  announcing  such 
reTersal,  Garrlgues,  J.,  deUverlng  the  opin- 
ion of  the  court,  and  speaking  for  two  other 
Justices,  said  that  he  thought  the  instruction 
bad  with  the  words  •'from  the  evidence" 
omitted,  though.  In  view  of  what  was  said  in 
McQueary  t.  People,  supra,  it  may  not  be  re- 
versible error  where  the  Jury  are  told  In 
some  other  proper  instruction  that  they  are 
to  find  from  the  evidenoe,  and  he  further  said 
that  he  believed  the  instruction  proper  when 
correctly  given.  In  a  still  later  Colorado 
case,  however,  Hlghley  v.  People,  66  Colo. 
497,  177  Pac.  975,  the  Instruction  was  ex- 
pressly condemned  and  held  to  be  prejudi- 
cial error,  because  it  did  not  refer  to  the  evi- 
dence, the  Robinson  Case  being  quoted  from 
and  followed.  And  the  court  seems  to  have 
been  led  to  declare  the  instruction  to  be  re- 
versible error  by  the  continued  practice  of 
district  attorneys  and  trial  courts  to  Ignore 
the  court's  condemnation  of  It  In  several 
instructions  in  the  case  at  bar  the  Jury  were 
tfAA  that  their  verdict  must  be  based  upon 
the  evidence,  particularly  in  the  eighth, 
which  states  tbat  It  Is  incumbent  upon  the 
prosecution  to  establish  all  the  material  al- 
legations of  the  Information  by  competent 
evidence  beyond  a  reasonable  doubt,  and  In 
another  Instruction  on  reasonable  doubt,  the 
fourteenth.  It  is  said,  among  other  things, 
that  "it  is  a  state  of  the  case  which,  after 
the  comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  the  Jurors  in 
that  position  that  they  cannot  say  they  feel 
an  abiding  conviction  to  a  moral  certainty 
of  the  truth  of  the  charge,"  that  "all  the 
presumptions  of  law.  Independent  of  evidence, 
are  In  favor  of  Innocence,"  and  that  "the  evi- 
dence must  establish  the  proof  of  the  fact 
to  a  reasonable  and  moral  certainty,"  and 
further,  by  another  Instruction,  stating  that, 
"to  warrant  a  verdict  of  guilty  at  your 
hands,  the  defendants  must  be  proven  guilty 


verdict  There  may  b«  eases  where  the  giving 
of  such  an  instmction  would  require  the  re- 
versal of  the  Judgment  while  there  may  be 
others  where  it  can  be  seen  that  no  injurious 
effect  could  have  resulted  therefrom." 

In  State  v.  Price,  83  W.  Va.  71,  97  S.  a 
682,  6  A.  L.  R.  1247,  the  same  court  said: 

"While  we  have  never  reversed  a  conviction 
upon  this  ground  alone,  in  the  case  of  the  State 
V.  Toong  [97  S.  E.  134],  decided  at  this  term 
of  this  court,  we  expressed  the  opinion  tbat 
there  might  be  cases  in  which  the  giving  of 
this  instmction  would  compel  us  to  reverse 
them.  Certain  it  is  that  it  can  accompUsh  no 
purpose  but  a  mischievous  one,  and  in  no  case 
should  it  be  given." 

And  It  was  said  by  the  same  court  In  the 
later  case  of  State  v.  Ringer,  84  W.  Va.  646, 
100  S.  K.  413: 

"We  do  not  understand  why  counsel  and 
some  of  the  trial  courts  persist  in  the  use  of 
this  tustruction.  *  *  •  The  giving  of  this 
instruction  always  imposes  upon  us  the  burden 
of  determining  in  the  particular  case  whether 
the  party  resisting  it  has  been  prejudiced 
thereby — not  always  an  easy  deduction,  and  one 
which  the  court  ought  not  to  be  called  upon  to 
determine.  In  this  case  we  have  concluded 
that  the  judgment  must  be  reversed  upon  an- 
other ground,  and  we  are  relieved  thereby  from 
determining  whether  the  instruction  was  preju- 
dicial." 

We  think  It  is  disclosed  by  this  review  of 
the  aatb<MrltieB  tbat  such  an  instruction  la 
not  generally  regarded  as  fundamentally  er- 
roneous, or  Inherently  or  necessarily  preju- 
dicial, even  by  the  coiurts  condemning  or  dis- 
approving It  and  that  it  Is  reversible  error 
only  when  it  appears  to  have  been  prejudi- 
cial, and  that  In  several  Jurisdictions  it  is 
approved  as  a  correct  and  proper  statement 
of  the  law.  And  it  follows  that  the  error  In 
giving  it  is  not  of  such  a  character  as  to  ex- 
clude It  from  the  rule  requiring  timely  and 
definite  exceptions  as  a  condition  to  the  con- 


so  clearly  and  conclusively  that  there  is  "o.^^^^jj^^  ^^  ^^1^^  g„„„  ^    ^  reviewing 
reasonable  theory  upon  which  they  can  be  ^  ^^^^ 
found  innocent  when  all  the  evidence  of  the 


case  is  considered  together." 

The  instruction  Is  condemned  In  West  Vir- 
ginia, bnt  held  not  to  be  reversible  error  un- 
less found  to  have  been  prejudicial.  Thus  It 
was  said  to  State  v.  Young,  82  W.  Va.  714, 
97  S.  B.  134: 

"We  have  had  occasion  recently  to  comment 
upon  the  propriety  of  giving  such  an  instruc- 
tion to  the  jury.  In  the  case  of  State  v.  Wor- 
ley,  82  W.  Va.  860,  96  8.  B.  66,  it  was  con- 
demned, and  in  the  cases  of  State  v.  Snider,  81 
W.  Va.  522,  04  S.  B.  981,  and  State  v.  Mc- 
Cansland.  96  S.  B.  988,  decided  at  this  term  of 
this  court  it  was  disapproved.  In  each  of 
these  cases  there  was  another  ground  upon 
which  reversal  was  necessary,  and  it  was  not 
held  that  the  giving  of  this  inatructlon  would 
justify  a  reversal  if  some  other  ground  did  not 
exist  therefor.  Nor  do  we  say  in  this  case 
that  this  alone  would  justify  setting  aside  the 


While  we  need  not  therefore,  consider  the 
alleged  error  in  the  instruction,  we  have 
above  referred  to  or  quoted  the  remarks  of 
other  courts  condemning  it,  for  the  purpose 
IMirtly  of  discouraging  its  use  by  trial  courts 
In  this  Jurisdiction,  even  in  the  form  ap- 
proved in  the  Spies  Case,  since  it  may  mis- 
lead the  Jury  or  tend  to  do  so  and  become 
thereby  prejudicial  error,  and  in  any  event 
as  declared  by  some  of  the  courts,  though  it 
may  not  be  error.  It  is  useless  and  unneces- 
sary, and,  when  given,  may  afford  an  oppor- 
tunity to  bring  the  case  before  an  appellate 
court  for  review,  when  that  might  not  be 
Justified  upon  any  other  ground.  People  v. 
Whitney,  63  CaL  421;  People  v.  Clark,  su- 
pra ;  McQueary  v.  People,  sniMra. 

We  think  it  nnnecessary  to  discuss  the 
other  instructions  complained  of;  further 
than  to  repeat  tbat  error,  it  any,  in  giving 
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them.  Is  not  snch  as  shonld  be  considered  In 
the  absence  of  a  proper  exception.    For  the 
reasons  stated,  we  are  constrained  to  deny 
the  petition  for  a  rehearing. 
Rehearing  denied. 

KIMBADL  and  BLUMB,  JJ.,  concae 


(38  Wyo.  342) 

FINLEY  V.  PEW  (two  cases).* 
(Nos.  lOII,  1013.) 


(Supreme  Oonrt  of  Wyoming. 
1922.) 


March  14, 


1.  Appeal  and  error  «» 1 4 (4)— Plaintiff  can 
bring  error  notwitlistanding  direct  appeal 
by  defenttant. 

Under  Comp.  St.  1920,  $  6416,  making  a 
direct  appeal  an  independent  method  of  review 
in  addition  to  existing  provisions,  the  fact  that 
defendant  bad  appealed  directly  from  a  judg- 
ment against  him  for  a  part  only  of  the  amount 
claimed  by  plaintiff  does  not  restrict  plaintiff 
to  a  direct  cross-appeal,  which  he  might  not 
have  time  to  perfect,  but  permits  him  to  bring 
writ  of  error  to  review  the  same  judgment. 

2.  Contracts  «=322l  (3)— Provision  for  leoal 
proof  of  work  done  condition  only  for  pay> 
ments  during  work,  and  not  for  final  payment. 

In  a  building  contract  providing  for  pay- 
ments as  the  work  progressed,  a  provision  re- 
quiring legal  proof  that  the  contractor  had 
performed  the  work  and  paid  for  the  materials 
for  which  payment  was  claimed  referred  only 
to  paymrats  during  the  progress  of  the  work, 
so  that  the  furnishing  of  such  proof  was  not 
a  condition  precedent  to  recovery  of  the  bal- 
ance due  after  completion  of  the  work, 

3.  Appeal  and  srror  >S=>267(  I)— Exceptions  to 
Jadgment  not  necessary  to  review  of  findings 
exeepted  to. 

Where  defendant  excepted  to  certain  of  the 
findings  of  the  court  and  the  conclusions  of 
law,  an  exception  by  him  to  the  final  judgment 
was  not  necessary  to  entitle  him  to  a  review 
of  those  findings  and  conclusions. 

4.  Appeal  and  error  €=3  1051  (3)— Deposition 
held  not  prejudicial  to  defendant  in  view  of 
his  own  admlssioa. 

The  admission  of  a  deposition  taken  on  be- 
half of  plaintiff,  if  erroneous,  was  not  prej- 
udicial to  defendant,  where  the  witness  merely 
testified  to  an  admission  by  defendant  that  he 
would  pay  half  of  certain  items,  and  defendant 
himself  admitted  he  agreed  to  pay  half  of  such 
items  to  an  amount  greater  than  that  allowed 
by  the  court. 

5.  Attachment  «=3 1 43  — Defective  petition 
which  can  be  amended  Is  eommencement  of 
action. 

The  fact  that  a  petition  in  an  action  on  a 
contract  was  insufficient  to  withstand  demur- 
rer does  not  prevent  its  being  the  commence- 
ment of  an  action  within  the  statute  allowing 
attachment  only  at  or  after  the  commencement 
of  an  action,  if  its  failure  to  state  a  cause  of 


action  was  because  the  facts  were  defectively 
stated,  so  that  it  could  be  amended  under 
Comp.  St.  of  1920,  {  6709. 

6.  Pleading  «=3248(l)— Tests  for  determining 
whether  amendment  states  new  oause  of  ai^ 
tlon  stated. 

The  tests  whether  an  amended  petition 
states  a  new  cause  of  action  within  Comp  St. 
1920,  §  5707,  permitting  amendments  which  do 
not  substantially  change  the  claim  or  defense, 
are  whether  the  same  evidence  will  support 
both  pleadings,  whether  the  same  measure  of 
damages  is  applicable  in  both  cases,  and  wheth- 
er a  recovery  on  the  amended  pleading  will  bar 
a  recovery  on  the  original. 

7.  Pleading  (S=3248(4)— Amended  petition  held 
to  state  same  cause  of  action  as  original. 

Where  the  original  petition  sought  recovery 
on  a  building  contract  for  the  agreed  contract 
price  and  for  other  materials  and  advances  for 
the  benefit  of  defendant  in  connection  with  the 
construction  of  the  building,  and  the  amended 
petition  changed  the  original  petition  only  by 
separating  the  amounts  due  under  the  original 
contract  from  the  remainder  of  the  money 
claimed  and  by  attempting  to  set  out  an  ex- 
press contract  or  agreement  for  the  extra  ma- 
terial and  advances,  instead  of  the  implied  con- 
tract !>tated  in  the  original  petition,  the  amend- 
ed petition  did  not  state  a  new  cause  of  action 
so  as  to  sustain  the  attadiment  issued  on  the 
original  petition. 

8.  Attachment  «=>229— Fallnre  to  recover 
good-faith  claims  does  not  require  dissolutloa. 

The  mere  fact  that  plaintiff  recovers  a 
less  amount  than  he  claimed  in  his  affidavit  of 
attachment  to  be  due  does  not  require  dissolu- 
tion of  the  attachment,  where  the  claim  was 
apparently  made  in  good  faith,  and  was  dis- 
allowed by  the  final  judgment,  and  not  by  the 
order  denjring  dissolution  of  the  attadunent. 

9.  Attachment  ^=3249— Excessive  elalm  of 
plaintiff  held  not  shown  to  have  been  made 
In  bad  faith. 

In  an  action  by  a  sat>contractor  against 
the  original  contractor  for  a  building,  where 
the  accounts  between  the  parties  were  some- 
what involved,  and  plaintiff  did  not  have  a 
bookkeeper,  and  had  requested  defendant  to 
go  over  the  accounts  with  him,  which  had  not 
been  done,  the  failure  to  allow  certain  credits 
to  defendant  in  the  affidavit  of  attachment  doea 
not  show  the  claim  was  made  in  bad  faith  so 
as  to  justify  dissolution  of  the  attachment  on 
the  ground  that  plaintiff'a  claim  was  excessive. 

10.  Contracts  «=3333  (6)— Supplemental  oral 
'agreement  for  extras  on  baiiding  held  sufll- 
otently  pleaded. 

Allegations  that  defendant,  the  principal 
contractor  for  a  building,  after  the  execution  of 
the  written  subcontract  with  plaintiff,  agreed 
to  extend  and  enlarge  the  duties  of  plaintiff  un- 
der the  agreement,  and  that  plaintiff  ahoold 
furnish  material  and  expend  money  in  and 
about  the  construction  of  the  building  as  might 
be  required  by  defendant,  sufficiently  set  out 
the  agreement,  since  by  its  nature  it  could 
not  have  been  more  spedfically  pleaded. 
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i  I.  AeoMMt,  aotien  on  ^s»3— Extras  furnished 
nnder  •■pplemental  aarewnent  held  proper 
ttflms  of  aeoount. 

In  an  action  by  a  subcontractor  against  the 
principal  contractor,  itemg  for  labor  and  mate- 
rials famished  and  money  advanced  by  the  sub- 
contractor in  and  about  the  bnildinK  at  the  re- 
quest of  the  contractor,  and  not  covered  by  the 
written  contract,  are  proper  items  for  an  ac- 
count. 

12.  Aeeoant,  action  en  ®=:»2— Claim  for  extras 
under  supplemental  agreement  held  one  on 
aocount. 

A  petition  by  a  subcontractor  to  recover 
from  the  principal  contractor  items  for  labor, 
material,  and  money  furnished  under  an  alleged 
oral  contract  .whereby  defendant  was  to  pay 
plaintiff  for  such  'materials  as  might  thereafter 
be  needed  was  in  effect  an  action  on  an  account, 
where  the  oral  contract  contained  no  terms 
and  fixed  no  prices. 

13.  Account,  action  on  «=s>7— Evidenoe  bold  to 
sustain  account  for  extras. 

In  an  action  by  a  subcontractor  against  the 
principal  contractor,  evidence  that  defendant 
asked  plaintiff  to  take  care  of  the  former's 
business  during  his  absence,  and  had  stated 
plaintiff  was  in  charge  of  the  construction  of 
the  building,  and  whatever  he  did  would  be 
satisfactory,  and  that  defendant  gave  directions 
to  plaintiff  regarding  certain  items,  and  ratified 
and  approved  plaintiff's  accounts  with  respect 
to  other  items  held  sufficient  to  sustain  the  al- 
legation of  the  petition  for  the  extra  items. 

14.  Account,  action  on  $=>7— Evidence  hold  to 
show  extras  were  not  within  original  contract. 

Where  some  of  the  items  claimed  by  a  sub- 
contractor as  extras  showed  on  their  face  that 
they  were  without  the  scope  of  the  original 
contract,  others  were  admitted  to  be  proper  by 
defendant's  answer  or  by  his  own  testimony 
and  others  were  established  by  the  books  of 
plaintiff  with  testimony  they  were  approved  by 
defendant,  the  court's  finding  that  such  items 
were  proper  charges  was  sustained. 

15.  Evidence  «=>205(4)— Approval  of  account 
Is  admission  of  correctness. 

Evidence  that  defendant  had  approved  the 
account  of  plaintiff  for  extras,  in  the  absence 
of  explanation  as  to  what  was  intended  by  such 
approval,  shows  that  the  correctness  of  the  ac- 
count was  admitted. 

16.  Pleading  <S=>I80(2)— Reply  pleading  satis- 
faction of  countorclaim  held  not  a  departure. 

In  an  action  by  a  subcontractor  against 
a  principal  contractor  for  the  balance  due  on 
the  contract  and  extras  furnished,  where  de- 
fendant pleaded  a  counterclaim  for  brick 
which  plaintiff  should  have  furnished,  a  reply, 
alleging  an  agreement  that  defendant  was  to 
furnish  those/  bricks  and  plaintiff  was  there- 
after to  burn  for  him  an  equal  amount  for 
other  work,  and  that  plaintiff  had  performed 
such  agreement,  was  not  a  departure  from 
the  allegation  of  the  petition  that  plaintiff  had 
performed  his  contract. 
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17.  Appeal  and  error  9:s>882(8)— Error  In  ad- 
mitting evidence  held  Invited  by  motion  to 
strike  the  reply. 

Where  defendant  moved  to  strike  a  reply 
which  alleged  that  plaintiff  had  performed  his 
agreement  to  replace  bricks  which  defendant 
furnished  and  for  which  he  made  counterclaim, 
because  such  reply  was  a  departure  from  the 
petition,  and  plaintiff  thereupon  filed  an  amend- 
ed reply,  alleging  payment  of  the  counter- 
claim, error,  if  any,  in  admitting  usder  the 
amended  reply  performance  of  the  agreement 
as  alleged  in  the  original  reply  was  invited  by 
defendant. 

18.  Payment  9=>63(3)— Plea  of  payment  per- 
mits evidence  of  payment  In  either  money  or 
property. 

In  the  absence  of  a  motion  to  make  more 
specific,  a  general  plea  of  payment  will  per- 
mit evidence  of  payment  either  in  money  or 
in  property. 

'1 9.  Contracts  <e=>295(l),  346(11)  —  Substan- 
tial performance  of  building  contract  only  Is 
necessary;    substantial  performance   prova- 
ble under  allegation   of  full  performance. 
Substantial   performance    by   the   contrac- 
tor only  is  necessary  to  recover  under  a  con- 
tract for  a  building,  and  a  finding  of  such  per- 
formance is  supported  by  a  pleading  of  full 
performance. 

20.  Contracts  >S=>3I6(3)— Defendant,  charging 
certain  breaches  of  building  contract,  Is  es- 
topped to  rely  on  others. 

In  an  action  to  recover  the  balance  due  on 
a  building  contract,  where  defendant  admitted 
that  plaintiff  performed  certain  work  required 
of  him,  and  furnished  a  part  of  the  labor  and 
material,  and  then  claimed  specified  omissions 
from  the  requirements  of  the  contract,  the  al- 
legation of  the  specific  breaches  of  the  contract 
estops  defendant  from  claiming  and  relying 
upon  any  other  breaches. 

21.  Contracts  e=9295( I)— Omissions  to  extent 
of  $500  do  not  disprove  substantial  perform- 
ance of  $18,000  building  contract. 

Where  a  subcontract  for  work  on  a  school 
building  called  for  the  payment  of  $18,200,  the 
failure  of  plaintiff  to  perform  certain  portions 
of  the  work  for  which  defendant  was  allowed 
a  credit  of  $508  does  not  disprove  substantial 
performance  of  the  contract  by  plaintiff,  es- 
pecially where  a  portion  of  the  items  disal- 
lowed were  seriously  disputed  at  the  trial  and 
on  appeal. 

22.  Contracts  ®=>295( I)— Advances  by  defend- 
ant of  material  plaintiff  should  have  advanc- 
ed do  not  disprove  substantial  performance. 

The  fact  that  the  defendant  had  furnished 
to  plaintiff,  bis  subcontractor,  certain  materials 
which  plaintiff  should  have  furnished  under  bis 
contract,  and  for  which  defendant  was  allowed 
credit,  does  not  disprove  substantial  perform- 
ance by  plaintiff  of  his  contract,  since  such 
items  are  similar  to  advances  by  the  defendant 
of  a  similar  amount  of  money. 
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23.  AppMi  and  error  <S=>I033(8)— No  revorsal 
for  Inaaflleient  pleadlag  of  matters  aot  prej> 
udicial  to  appellant. 

A.  judgment  for  plaintiff  will  not  be  revers- 
ed on  defendant's  appeal  because  of  the  allow- 
ance of  certain  credits  to  defendant  which  were 
insufficiently  pleaded  in  the  complaint,  since 
defendant  was  not  prejudiced  thereby. 

24.  Contracts  €=»346  (5)— Waiver  ef  perform- 
ance can  be  relied  on,  though  net  pleaded  In 
oomplalnt,  where  set  up  In  reply  to  oounter- 
olalm. 

The  general  rale  that  a  waiver  of  per- 
formance of  the  contract  sued  on  cannot  be 
relied  upon  unless  it  is  pleaded  in  the  complaint 
does  not  apply,  where  the  complaint  pleaded 
fuU  performance,  and  defendant  pleaded  a 
coanterclaim,  to  which  plaintiff  replied  by  set- 
ting up  waiver  by  defendant  as  to  the  matters 
relied  on  in  the  coanterclaim. 

25.  Contraots  «=s>322  (4)— Direct  proof  of  per- 
formaaoe  Is  unneeessary. 

In  an  action  for  the  balance  due  on  a  build- 
ing contract,  plaintiff  need  not  prove  perform- 
ance of  the  contract  directly,  but  may  prove 
it  by  evidence  which  is  equivalent  to  direct 
proof,  or  by^  proof  of  facts  which  have  been 
expressly  or  impliedly  agreed  upon  as  tanta- 
mount to  full  performance. 

26.  Contraots  «=3322(4)— Plaintiff  may  prove 
performance  by  material  furnished  by  defend- 
ant  for  which  plaintiff  paldw 

Plaintiff  may  prove  performance  of  a  con- 
tract reqairing  him  to  furnish  brick  for  a  build- 
ing by  proving  that  under  a  supplemental  con- 
tract the  defendant  furnished  a  portion  of  the 
brick  for  which  plaintiff  had  paid  by  thereaft- 
er delivering  to  defendant  a  aimilar  quantity 
of  brick  to  be  need  on  other  work,  which  in 
effect  was  establishing  performance  of  the 
contract  through  defendant  as  plaintifTs  agent. 

27.  Contraots  «=9l98(2)-^greemeiit  to  fur- 
nish labor  only  for  briok  plant  does  not  re- 
quire furnishing  fuel  and  repairs. 

Where  a  subcontractor  agreed  to  bam  the 
brick  to  be  used  in  the  building,  he  to  furnish 
the  labor  only  and  the  principal  contractor  to 
furnish  the  plant,  the  subcontractor  was  not 
required  to  furnish  repairs  necessary  to  put 
the  plant  in  operating  condition,  nor  to  furnish 
the  fuel  for  operating  the  plant. 

28.  Contraots  «=3346(3)  —  Expenditures  for 
burnlig  hrick  used  In  building  are  "in  aad 
about"  the  building. 

A  complaint,  seeking  to  recover  for  labor 
and  materials  furnished  in  and  about  a  build- 
ing, is  sufficient  to  include  recovery  of  expen- 
ditures in  burning  the  brick  for  tjie  building, 
which  defendant  should  have  paid,  since  the 
phrase  "in  and  about"  means  about  the  same 
as  "in  connection  with." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  and 
About.] 

29.  Contraots  ®=>346(3)— Claim  for  loss  of 
brick  due  to  defendant's  failure  to  furnish 
fuel  is  not  for  expenditure  In  and  about  the 
building. 

Where  the  subcontractor  was  to  furnish 
the  labor  for  burning  the  brick  needed  for  the 


building  and  the  principal  contractor  was  to 
famish  the  fuel,  a  claim  by  the  snbcontractor 
for  the  loss  of  brick,  which  were  spoiled  be- 
cause of  the  contractor's  failure  to  furnish 
fuel  when  needed,  is  not  a  claim  for  an  expen- 
diture in  and  about  the  construction  of  the 
building,  and  is  not  recoverable  under  a  com- 
plaint for  such  expenditures. 

30.  Contracts  <S=»I98(2)  —  Plaiatlff  held  not 
chargeable  with  rental  ef  plant  for  burning 
briok  to  replace  those  furnished  by  defend- 
ant. 

'  Where  plaintiff  was  to  furnish  the  labor 
for  burning  brick  to  be  used  in  a  building,  de- 
fendant to  furnish  the  plant,  and  by  an  oral 
agreement  defendant  furnished  a  portion  of  the 
brick  needed  for  which  plaintiff  was  to  bum  and 
furnish  to  defendant  an  equivalent  number  of 
brick  for  use  under  the  same  terms  as  the 
original  contract,  plaintiff  was  not  chargeable 
with  rental  of  Uie  brick  plant  while  burning 
the  brick  called  for  by  the  supplemental  agree- 
ment. 

31.  Contraots  ®s»346  (3)  —  Expenditures  for 
brick  burned  to  rbplace  those  furnished  by 
defendant  are  In  and  about  the  building. 

Where  plaintiff  by  supplemental  agreement 
was  to  bum  for  defendant  a  quantity  of  brick 
equivalent  to  those  furnished  by  defendant  for 
the  building,  and  which  plaintiff  should  have 
burned,  expenditures  by  plaintiff  in  burning  the 
brjck  required  by  the  supplemental  agree- 
ment, and  whidi  defendant  should  have  paid 
under  the  original  agreement,  were  covered  by 
an  allegation  in  the  petition  claiming  recovery 
for  expenditures  in  and  about  the  construction 
of  the  building,  when  that  petition  is  liber- 
ally construed,  and  especially  where  an  item- 
ized account  containing  those  items  was  em- 
bodied in  the  pleading. 

32.  Contraots  <S=>322(4)  —  Evidence  held  to 
show  plaintiff  entitled  to  recover  more  than 
the  Judgment. 

In  an  action  for  the  balance  due  a  subcon- 
tractor under  a  building  contract  and  for  ex- 
tras where  the  defendant  filed  a  counterdaim, 
evidence  held-  to  show  that  plaintiff  was  enti- 
tled to  certain  items  disallowed  by  the  trial 
judge,  but  not  to  all  of  the  items  claimed  by 
him,  so  that  the  Judgment  should  be  modified 
accordhigly. 

33.  Contracts  i8=»l98(2)— Subcontractor  held 
required  to  furnish  cement. 

Where  a  snbcontractor  was  required  to 
furnish  lime,  sand,  and  mortar  and  do  his 
work  according  to  the  specifications  which  re- 
quired the  use  of  cement,  the  subcontractor 
was  required  to  furnish  the  cement  necessary, 
though  it  was  not  expressly  included  in  the 
contract 

Appeal  from  and  Error  to  District  Court, 
Fremont  County ;  Ralph  Kimball,  Judge. 

Action  by  C.  H.  Slnley  against  Qeorge  H. 
Pew.  Judgment  for  the  plaintiff  for  a  part 
only  of  the  amount  claimed,  and  defendant 
appeals,  and  plalntift  brings  error.  Judg- 
ment modified,  by  increasing  the  amount, 
and,  as  modified,  afSrmed. 
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George  F.  Dobler,  of  BiTerton,  and  B.  H. 
Fourt,  of  Lander,  for  plaintiff. 

A.  H.  Maxwell  and  O.  J.  Gbrlatie,  botb  of 
Lander,  for  defendant. 

BLTTHB,  J.  The  parties  will  be  herein 
referred  to  in  the  same  order  a»  in  the  court 
below.  Finley,  the  plaintiff,  brought  an  ac- 
tion against  the  defendant,  Pew,  to  recover  a 
balance  of  $6,478.93,  claimed  to  be  due  on 
account  tor  certain  labor  and  material  fur- 
nished and  money  paid  or  advanced  in  con- 
nection with  the  erection  of  the  vocational 
high  school  building  at  Lando:.  Pew  was 
the  original  contractor.  There  was  a  written 
contract  between  the  parties,  reading  as  fol- 
lows: 

"Lander,  Wyoming,  Anguit  9;  1918. 

"Articles  of  agreement  between  O.  H.  Finley, 
party  of  the  first  part,  and  Geo.  H.  Pew,  par- 
ty of  the  second  part: 

"The  party  of  the  firtt  part  agrees  to  do  the 
following  work  on  the  Lander  Vocational  High 
School  in  a  good  workmanlike  manner,  for  the 
consideration  hereinafter  mentioned.  Party 
of  the  first  part  to  make  and  bum  all  common 
brick  necessary  for  said  bailding.  Party  of 
the  first  part  to  furnish  labor  only,  party  <tf 
the  second  part  to  furnish  brick  itlant. 

"Party  of  the  first  part  to  lay  all  brick,  com- 
mon and  face,  and  furnish  all  labor,  lime,  aand, 
and  color  for  mortar.  And  to  clean  down  all 
outside  brickwork,  finish  all  lintels  and  sills 
and  leave  the  building  neat  and  dean  from 
top  to  bottom,  and  furnish  Medusa  cement  for 
finish.  Do  all  plastering  and  famish  all  la- 
bor and  material,  including  all  metal  comer 
beads  and  put  on  all  cement  bases.  To  furnish 
mold  and  run  plaster  cornice  in  vestibule  and 
stairway.  Plaster  and  panel  four  columns  in 
hall.  All  work  to  be  according  to  plans  and 
specifications  for  the  lump  sum  of  eighteen 
thousand  two  hundred  doUars  ($18,200.00). 
To  be  paid  as  follows:  Party  of  the  first  part 
to  do  one  thousand  dollars  ($1,000.00)  worth 
of  work,  pay  for  same  and  to  famish  legal  evi- 
dence that  he  has  paid  for  same. 

"The  party  of  the  second  part  to  pay  nine 
hundred  dollars  ($900.00).  This  part  to  ex- 
tend all  the  way  through  the  contract  Party 
of  the  first  part  to  do  all  excavating  for  the 
sum  of  eighty  cents  (.80)  per  cubic  yard. 

'Tarty  of  the  second  part  guarantees  the  fol- 
lowing prices  f.  o.  b.  building  cite:  Stucco  at 
$18.00  per  ton,  metal  comer  beads  at  13^ 
per  foot,  lath  at  $7.50  per  M. 

"[Signed]    C.  H.  Finley. 
"[Signed]    Geo.  H.  Pew." 

The  court  below  gave  Judgment  to  the 
plaintiff  for  the  sum  of  $2,100.29.  Defendant 
brings  this  case  here  by  direct  appeal. 
Plaintiff,  after  the  defendant  ai^)ealed,  in- 
stituted the  second  case  here  (No.  1013),  by 
petition  in  error,  also  complaining  of  the 
Judgment.  Counsel  for  defendant  thereupon 
filed  herein  their  plea  In  abatement,  claim- 
ing that  plaintiff  should  have  filed  cross- 
errors  in  the  direct  appeal  case,  and  that  the 
case  cannot  be  brought  here  by  i^aintlff  by 
petition  in  error  after  defendant  has  Insti- 
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tuted  his  proceedings  at  direct  appeal.  Sub- 
ject to  our  ruling  (w  that  plea,  it  has  bem 
agreed  that  the  two  cases  should  be  consid- 
ered together. 

[1]  1.  The  plea  in  abatement  must  be  over- 
ruled. Section  6416  of  the  Wyoming  Com- 
piled Statutes  1920,  provides  that  the  pro- 
visions relating  to  direct  appeal  are: 

"A  separate  and  independent  method  of  re- 
viewing dvil  and  criminal  causes  in  the  Su- 
preme Court,  in  addition  to  the  provisions  of 
law  of  this  state  now  in  existence  *  *  • 
and  nothing  herein  contained  shall  be  construed 
as  modifying,  changing,  amending,  altering,  or 
repealing  any  of  the  provisions  of  the  existing 
laws  of  this  state  relating  to  proceedings  in  er- 
ror." 

We  think  that  the  statute  preserves  to  a 
paii7  the  right  to  bring  an  action  here  by 
petition  in  error,  although  the  other  party  to 
the  case  comes  up  here  by  direct  appeal.  No 
method  of  assigning  cross-errors  is  provided 
by  the  direct  appeal  statute.  Hence  where 
one  party  has  sought  review  of  the  case  by 
direct  appeal,  then  the  other  party,  if  com- 
pelled, as  contended  by  counsel  tor  defend- 
ant, to  seek  review  of  errors  complained  of 
by  htm  in  the  same  proceeding,  must  serve 
notice  of  appeal  and  file  specifications  of 
error  the  same  as  his  opponent  But  grave 
injustice  might  in  such  case  often  result, 
since  one  party,  by  serving  his  notice  of  ap- 
peal at  the  last  moment,  might  prevent  his 
unprepared  opponent,  who  intended,  to  come 
here  by  petition  in  error,  from  serving  any 
such  notice  within  the  time  provided  by  law, 
and  thus  deprive  him  of  the  right  of  having 
the  errors  of  which  he  complains  reviewed. 
The  question  is  not  new,  and  has  been  con- 
lAdered  In  Harding  v.  Larkin,  41  111.  413; 
Page  T.  People,  09  HI.  418.  A  full  discus- 
sion of  the  subject  will  be  found  in  Armljo 
V.  Neher,  11  N.  M.  354,  68  Pac.  914.  In  all 
these  cases  the  holding  of  the  court  is  con- 
trary to  the  contention  of  counsel  for  de- 
fendant. 

[2]  2.  The  contract,  as  will  be  noted,  pro- 
vides that— 

"Party  of  the  first  part  to  do  one  thousand 
dollars  worth  of  work,  pay  for  same  and  fur- 
nish legal  evidence  that  he  has  paid  for  same. 
The  party  of  the  second  part  to  pay  $900. 
This  part  to  extend  all  the  way  through  the 
contract" 

Counsel  for  defendant,  accordingly,  con- 
tend that  the  requirement  that  legal  evidence 
be  furnished  constitutes  a  condition  preced- 
ent, compliance  with  which  should  have 
been  pleaded,  and  since  that  has  not  be^ 
done,  that  the  petition  falls  to  state  a  cause 
of  action.  We  think  It  clear,  however,  that 
the  provision  quoted  has  reference  only  to 
payments  to  be  made  during  the  progress  of 
the  work,  and  not  at  aU  to  the  final  pay- 
ment, after  the  c<nnpletlon  of  the  work.  See 
Oberlies  v.  Bullinger,  76  Hun,  248,  27  N.  Y. 
Supp.  19;   9  O.  J.  758,  769,  and  cases  cited. 
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[3]  3.  The  defendant  took  exceptions  to 
certain  of  the  flndfaigs  of  the  court  and  the 
conclusions  of  law,  and  did  not  except  to  the 
Judgment  rendered  thereon,  and  counsel  for 
plaintiff  contend  that  for  that  reason  the 
defendant  has  no  standing  in  this  court. 
That  question,  lias,  however,  been  settled 
contrary  to  the  contention  of  plaintiff  in  the 
case  of  Nichols  v.  Board,  18  Wyo.  1,  76  Pac. 
681,  3  Ann.  Ca&  543,  holding  that  an  exc^v 
tlon  to  a  final  Judgment  is  not  necessary; 
the  exceptions  to  the  rulings  <m  the  trial 
and  the  findings  complained  of  being  suffi- 
cient 

,  [4]  4.  Defendant  complains  of  the  admis- 
sion of  the  deposition  of  the  witness  Henry 
Tletjen,  on  the  ground  that  no  sufficient  no- 
tice of  the  taking  of  the  deposition  had  been 
given  him.  No  exception  to  this  effect  had 
been  filed  before  the  trial,  but  counsel  for 
defendant  contend  that  since  they  appeared 
specially  at  the  time  of  taking  the  deposition, 
and  the  exception  was  then  made  and  ap- 
I>ears  on  the  face  of  the  deposition,  It  was 
not  necessary  to  file  separate  exceptions.  We 
need  not  go  into  that  question.  The  witness 
merely  testified  that  the  defendant  had  ad- 
mitted to  him  that  he  would  pay  half  of 
the  rebuilding  of  some  piers.  The  defendant 
himself  admitted  that  he  agreed  to  pay  half 
of  the  cost,  which  would  be  from  $30  to  $50. 
There  is  testimony  in  the  record  that  the  cost 
was  greater,  but  the  court  only  allowed  the 
plaintiff  $25,  an  amount  within  the  testi- 
mony of  the  defendant  himself.  If,  there- 
fore, there  was  error  in  admitting  the  deposi- 
tion, it  was  without  prejudice. 

5.  At  the  time  of  the  commencement  of  the 
action,  a  writ  of  attachment  was  issued  ii) 
the  case,  and  certain  money  garnished  in  the 
hands  of  gamlsheea  The  defendant,  before 
pleading  to  the  petition  filed  in  the  case, 
appeared  and  filed  a  motion  to  dissolve  the 
attachment  Counsel  for  defendant  contend 
that  there  are  several  reasons  why  the  mo- 
tion to  dissolve  the  attachment  should  have 
been  sustained.  One  reason  given  is  that  the 
plaintiff  had  the  burden  ol  proving  the 
ground  for  attachment  but  that  he  has  failed 
to  do  so.  The  lower  court  however,  passed 
on  the  weight  of  the  evidence  submitted  on 
this  issue;  there  is  ample  testimony  to  sus- 
tain its  finding  thereon,  and  we  are  unable  to 
say  that  Its  cobcIusIou  thereon  Is  wrong. 

[5 J  Again,  counsel  argue  that  the  motion 
should  hare  been  sustained  for  the  reason 
that  the  writ  cannot  issue  except  at  or  after 
the  commencement  of  the  action;  that  an 
action  cannot  be  said  to  have  been  com- 
menced until  a  petition  Is  filed  stating  a 
cause  of  action;  that  In  this  case  the  peti- 
tion failed  to  state  a  cause  of  action  and 
hence  there  was  nothing  to  support  the  at- 
tachment. While  that  part  of  the  petition 
wherein  plaintiff  sought  recovery  upon  a 
quantum  meruit  was  not  sufildent  to  au- 


thorize a  recovery,  we  do  not  believe  that 
the  petition  as  a  whole,  wherein  recovery 
was  also  sought  upon  the  contract  was  de- 
murrable. £>ven  if,  however.  It  was  insuffi- 
cient to  withstand  a  demurrer,  the  conclu- 
sion drawn  by  counsel  does  not  follow.  Our 
statute  evidently  does  not  contemplate  that 
It  Is  absolutely  essential  for  a  valid  com- 
mencement of  an  action  that  the  petition 
must  not  be  demurrable,  for  section  5709, 
Wyo.  Comp.  Stat  1020,  provides  that  If  a 
demurrer  is  sustained  the  adverse  party  may 
amend,  if  the  defect  can  be  remedied  by 
amendment  without  providing  that  In  sadi 
case  another  summons  must  issue.  Hence, 
though  a  petition  is  subject  to  a  demurrer, 
that  fact  does  not  necessarily  render  the  at- 
tachment void.  6  C.  J.  104;  Baker  v.  Hahn 
(Tex.  Civ.  App.)  161  8.  W.  443.  If  the  com- 
plaint falls  to  state  a  cause  of  action  be- 
cause the  facts  are  defectively  stated,  but 
it  appears  that  a  cause  of  action  can  be 
stated  and  that  the  complaint  Is  capable  of 
amendment  In  accordance  with  the  rules  gov- 
erning amendments,  then  on  the  hearing  o'f 
the  motion  to  dissolve,  the  amendment  will 
be  considered  as  having  been  made  for  the 
purpose  of  preserving  the  attachment  Ross 
V.  Mining  Co.,  14  Idaho,  687,  06  Pac.  821; 
Kohler  V.  Agassiz,  99  Cal.  9,  83  Pac.  741; 
Hathaway  v.  Davis,  38  Cal.  161 ;  Hammond 
V.  Starr,  79  Cal.  556,  21  Pac.  971 ;  Hale  Bros. 
V.  MUllken,  142  Cal.  134,  75  Pac.  653;  Hoff- 
man V.  Const  Co.,  37  Cal.  Ak».  125,  173  Pac. 
776;  American  Surety  Co.  v.  Kartowitz,  64 
Mont  92,  166  Pac.  685;  Baker  v.  Hahn,  su- 
pra. The  contention  made  that  there  is  a 
variance  between  the  petition  and  the  affida- 
vit of  attachment,  because  the  petition  fails 
to  state  a  cause  of  action.  Is  but  another  way 
of  stating  the  forgoing  point 

[6,  7]  6.  Counsel  further  dalm  that  the  pe- 
tition was  not  capable  of  amendment  Ac- 
cording to  section  6707  of  our  statute  an 
amendment  may  be  made  if  the  latter  does 
not  change  substantially  the  claim  or  de- 
fense, and  the  tests  sometimes  applied  as  to 
whether  It  does  or  not  are:  First,  whether 
the  same  evidence  will  support  both  plead- 
ings; second,  whether  the  same  measure  of 
damages  Is,  applicable  in  both  cases;  and, 
third,  whether  a  recovery  on  the  amended 
pleading  will  operate  to  bar  a  recovery  ap<ni 
the  other.  Kitchner  v.  Smith,  28  Ohio  Oir. 
Ct  R.  45.  See  81  Cyc.  417,  418.  We  think 
that  all  these  tests  are  fully  satisfied  In  the 
case  at  bar.  The  original  petition  alleges 
that  on  August  19,  1918,  plaintiff  entered  in- 
to a  written  contract  copy  of  whidi  is  at- 
tached. 

"By  the  terms  of  which  contract   plaintifiT 

was  to  perform  certain  things  therein  enumer- 
ated on  the  constniction  of  the  vocational  hish 
school  building  in  Lander,  Wyo.,  at  an  agreed 
price  stated  in  said  contract.  •  •  •  The 
plaintiff  has  performed  hia  part    •    *   '•    tnd 
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in  addition  has  performed  certain  extra  labor 
*  *  *  and  hag  furnished  certain  materials 
and  advanced  certain  money  for  the  benefit  of 
the  defendant  in  connection  with  the  construc- 
tion of  the  said  building." 

And  then  plaintiff  alleges  that  the  whole 
sum,  including  extra  labor,  material,  and 
money  furnished,  amounts  to  125,376.93; 
that  defendant  Is  entitled  to  a  credit  of  $17,- 
870.00 ;  that  the  balance  is  unpaid,  and  judg- 
ment Is  demanded  therefor.  An  itemized 
statement  ia  attached.  In  the  amended  pe- 
tition the  plaintiff  fully  sets  out  and  claims 
upon  the  above  original  contract,  claims  the 
same  amount,  gives  the  same  credits,  and 
aslfs  Judgment  for  the  same  amount,  as  in 
the  original  petition.  The  Itemized  state- 
ment for  extra  labor,  material,  and  money 
furnished  Is  embodied  In,  and  claimed  upon. 
In  the  amended  petition,  and  plaintiff  in  part 
further  alleges  that  after  he  entered  upon 
the  performance  of  his  worli,  defendant  was 
gone  a  good  deal,  which  hindered  and  de- 
layed the  worli  of  plaintiff,  and — 

"that  thereupon  the  plaintiff  and  defendant  mu- 
tually agreed  to  extend  and  enlarge  the  duties 
of  the  plaintiff  under  the  said  agreement,  and 
it  was  agreed  that  the  plaintiff  should  perform 
other  worli,  furnish  material,  and  expend  mon- 
ey and  to  do  certain  things  in  and  atwut  the 
construction  of  said  building  as  might  be  re- 
quired by  the  defendant  •  •  •  That  the 
defendant  from  time  to  time  consulted  with  the 
plaintiff  and  directed  other  vioik  he  should  per- 
form under  the  said  modified  agreement,  and 
that  the  plaintiff  from  time  to  time  consulted 
the  defendant  about  the  work,  and  advised  him 
as  to  the  extra  worli  done,  material  furnished, 
and  the  costs  and  value  thereof,  and  as  to  the 
amounts  of  money  expended  by  him  for  the 
benefit  of  the  defendant,  all  of  which  was  rea- 
sonable, satisfactory  to  the  defendant,  and  was 
approved  by  him,  and  the  prices  charged 
therefor  were  reasonable  and  just" 

Plaintiff  further  alleges  that  defendant 
agreed  fo  pay  for  such  work  and  expendi- 
tures, and  that  said  extra  work  was  done, 
and  said  material  and  mon^  were  furnished 
pursuant  to  said  agreement.  The  only  ma- 
terial changes  In  the  amended  petition  are 
(1)  that  the  amounts  due  under  the  original 
contract  are  set  out  separately  from  the  re- 
mainder of  the  money  'due,  and  (2)  plain- 
tiff attempts  to  set  out  an  express  contract 
or  agreement  for  and  In  connection  with  the 
extra  labor,  material,  and  money  furnished, 
instead  of  an  implied  contract  stated,  or  at- 
tempted to  be  stated,  In  the  original  peti- 
tion. Such  changes  are  clearly  within  the 
purview  of  our  statute  allowing  amend- 
ments.   81  Cyc.  407. 

[8]  7.  Counsel  for  defendant  claim  that  the 
court  should  have  dissolved  the  attachment, 
because  it  appears  that  defendant  was  not 
given  credit  for  certain  items,  and  that 
therefore  the  affidavit  of  attachment  Is 
shown  to  be  false.    The  mere  fbct,  however. 
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that  the  plaintiff  recovers  a  less  amount 
than  claimed  is  not  of  Itself  sufiBcient  to 
^ow  that  the  attachment  should  have  been 
dissolved,  or  that  the  court  erred  in  refus- 
ing to  dissolve  It  6  G.  J.  429.  The  facts 
upon  which  a  less  amount  than  plaintiff 
claimed  were  awarded  to  him  by  the  Judg- 
ment were  shown  upon  the  trial  of  the  case, 
and  not  upon  the  hearing  of  the  motion  to 
dissolve^  In  El  B.  Williams  &  Co.  v.  Lum- 
ber Co.,  106  La.  99,  29  South.  491,  the  court 
said: 

"Defendant  urges  that  the  amount  of  the 
Judgment  of  the  district  conrt  was  so  much 
less  than  the  amount  of  plaintiff's  claim  that 
if  this  court  affirms  the  judgment,  the  attach- 
ment should  be  dissolved,  as  it  would  be  evi- 
dent that  plaintiff  was  greatly  mistaken  in  its 
affidavit.  If  one,  in  good  faith,  sues  for  the 
violation  of-  a  contract,  and  claims  a  larger 
amount  than  is  afterwards  decreed  by  the  court 
to  be  due,  the  accompanying  attachment  should 
be  held  good  for  the  amount  so  decreed  as  due. 
The  mere  fact  that  plaintiff  claimed  too  much, 
if  claimed  in  good  faith,  is  not  to  l>e  taken 
as  ground  sufficient  to  dissolve  the  attachment, 
and  perhaps  prevent  him  from  recovering  the 
daim  due." 

[>]  The  test,  therefore,  that  courts  seem 
to  have  applied  In  a  case  of  this  kind  Is  good 
or  bad  faith  In  making  the  claim.  In  the 
case  at  bar,  it  Is  true.  It  appears  that  plain- 
tiff failed  to  give  certain  credits.  The  trans- 
actions between  the  parties,  however,  were 
somewhat  Involved.  Even  in  this  court  the 
plaintiff  Is  contending  for  a  Judgment  as 
large  as  the  claim  originally  made  by  him. 
The  plaintiff  was  not,  nor  pretended  to  be, 
an  expert  bookkeeper,  and  he  had  hired  no 
person  to  keep  the  books  for  him.  There  is 
evidence  that  before  starting  the  action  he 
asked  the  defendant  to  go  over  the  checks  and 
books  with  him,  but  this  was  not  done.  We 
cannot,  on  the  whole,  say  that  the  plaintiff 
acted  In  bad  faith,  and  we  cannot,  therefore, 
disturb  the  finding  of  the  conrt  on  this  is- 
sue. 

[10]  8.  It  will  be  further  noticed  that 
plaintiff,  in  his  amended  petition,  alleges 
that  in  addition  to  the  duties  under  the  orig- 
inal contract,  he,  by  oral  agreement  with  de- 
fendant, was  to  perform  other  work  and  fur- 
nish material  and  money  as  might  be  re- 
quired by  the  defendant.  An  Itemized  state- 
ment showing  just  what  was  done  and  when, 
and  the  amount,  is  set  out  in  detail.  Coun- 
sel for  defendant  claim  that  no  sufficient 
facts  are  pleaded  In  connection  with  the  oral 
contract  to  constitute  a  cause  of  action.  At 
the  time  that  the  oral  agreement  was  made, 
it  was,  of  course,  uncertain  just  what  might 
be  required.  It  would  have  been  practically, 
impossible,  as  we  conceive,  for  plaintiff  to 
have  set  out  the  agreement  in  greater  de- 
tail, since  by  reason  of  the  very  nature  of  an 
agreement  of  that  kind  details  could  prob- 
ably not  have  been  given.    Nor   do  counsel  - 
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for  defendant,  thongh  claiming  that  more 
facts  should  bare  been  alleged,  even  sug- 
gest as  to  what  additional  facts  might  or 
coold  bave  been  set  forth. 

[11]  Counsel  say  that  these  matter*  were 
not  proper  items  for  an  account.  Bnt,  we 
tbink,  they  are  Clearly  in  error  on  tbls.  1 
C.  J.  674.  And  the  fact  tliat,  as  In  this  case, 
the  Items  of  the  account  were  furnished  un- 
der a  special  arrangement,  would  not  alter 
that  fact  Balloa  t.  Ci^sey,  60  Tex.  673; 
Moore  t.  Powers,  16  Tex.  Civ.  App.  436,  41 
S.  W.  707;  Chicago  Crayon  Co.  v,  Cboate, 
102  Ark.  603,  145  S.  W.  197;  B.  D.  Metcalf 
Co.  V.  Gilbert,  19  Wyo.  881,  116  Pac.  1017; 
Hilllard  v.  Douglas  CMl  Fields,  20  Wyo.  201, 
122  Pac.  626.  Under  these  authorities,  the 
plaintiS  may,  after  fully  executing  a  con- 
tract, bring  a  straight  actlcm  on  an  account, 
under  the  statute,  and  we  see  no  reason  for 
holding  that  where,  as  in  this  case,  the 
plaintiff  alleges  a  special  arrangement,  and 
thea  sets  ont  the  detailed  Items  arising 
thereunder,  the  allegations  should  be  held 
insuiBclent  to  constitute  a  cause  of  action. 

[12]  In  fact,  we  think  that  as  to  this  part 
of  the  petition  the  action  was  in  effect  one 
on  an  account  for  lat)or,  material,  and  money 
furnished,  limited  only  by  the  nllegntlon  that 
these  items  were  to  accrue  In  and  about  the 
construction  of  the  building.  The  so-called 
oral  contract  contained  no  terms  and  fixed 
no  prices;  It  was  In  effect  of  the  same  gen- 
eral character  as  when  a  person  agrees  with 
a  merchant  for  the  sale  to  him  of  merchan- 
dise from  time  to  time. 

[IS]  And  we  think  there  Is  sufficient  evi- 
dence In  the  record  to  sustain  the  allega- 
tions. It  is  shown  that  the  defendant  asked 
,  plaintiff  to  take  care  of  the  former's  busi- 
ness during  his  absence;  that  defendant 
made  the  statement  that  plaintiff  was  In 
charge  of  the  construction  of  the  building, 
and  that  whatever  the  latter  did  would  be 
satisfactory  to  him.  Directions  glvoi  at  va- 
rious times  by  defendant  to  plaintiff  in  re- 
gard to  cwtaln  Items  appear  in  the  evidence, 
and  ratiflcatlon  and  approval  of  the  actions 
of  the  plaintiff  and  the  various  items  of  ac- 
count are  shown  nearly  throughout  by  plain- 
tiff's evidoice. 

[1 4, 1 6]  Nor  can  the  further  contention  of 
the  defendant  that  it  does  not  appear  that 
the  extra  items  allowed  by  the  court  were  in 
fact  extra  and  other  than  those  arising  out 
of  the  original  contract  be  sustained.  Rome 
of  these  items  show  on  their  face  tliat  they 
are  without  the  scope  of  the  original  con- 
tract, oth»8  are  clearly  so  shown  by  the  evi- 
dence, and  aome  of  them  were  admitted  to 
.be  properly  allowable  by  the  answer  of  the 
defendant,  or  by  his  own  testimony.  Tlie 
value  of  some  of  these  items  was  shown  di- 
rectly, the  books  of  the  plaintiff  were  ad- 
mitted in  evidence  without  objection,  and 
tbwe  la  tiestimony  that  they  were  approved 


by  the  defendant  This  evidence  is  snfflclent 
on  the  point  under  discussion.  1  O.  3.  002. 
We  think  that  where  In  such  case  a  party 
approves  of  an  account  it  cannot  in  the  al>- 
sence  of  explanation  of  what  was  intended 
thereby,  be  taken  otherwise  than  tliat  the 
correctness  thereof  was  admitted.- 

[1<]  9.  Defendant  by  way  of  coonterdalm 
set  up  that  he  was  entitled  to  the  sum  of 
$3,218.00  from  the  plalnUff,  claiming  that 
he  was  compelled  to  purchase  180,000  of  com- 
mon brick,  which  the  plaintiff  had  failed  to 
bum  in  accordance  with  the  original  con- 
tract. Plaintiff,  In  reply,  alleged  that  these 
bricks  were  bought  by  the  defendant  pur- 
suant to  a  collateral  agreement  made  after 
the  original  contract  was  entered  into;  that 
by  the  terms  of  such  collateral  agreemeot 
defendant  was  to  buy  these  180,000  bricks, 
and  that  plaintiff  was  thereafter  to  bum  an 
equal  amount  and  turn  these  over  to  defend- 
ant in  payment  thereof;  that  plaintiff  car- 
ried out  his  agreement  and  the  defendant 
accepted  the  bricks  so  burned  in  full  satis- 
faction. Defendant  then  mrved  that  tbeaa 
allegations  of  plaintiff  be  stricken  out  on  the 
ground  that  they  constituted  a  departure 
from  the  petition.  This  claim  of  defendant 
was  dearly  wrong.  Defendant  in  order 
to  establish  a  basis  in  this  action  for  the 
recovery  of  this  $3,218.90,  was  of  necessity 
constrained  to  plead  his  expenditure  of  this 
sum. .  Larsen  v.  Anderson,  122  Minn.  38, 
141  N.  W.  847;  Farmers'  ft  Traders'  Nat 
Bank  T.  Hunter,  85  Or.  188,  57  Pac.  424.  See 
Lee  Bros.  &  Greer  v.  Glenn,  112  S.  C.  202,  99 
S.  B.  767.  Plaintiff  was  not  compelled  to 
leave  this  claim  uncontested.  It  was  not 
only  proper,  but  be  was.  In  view  of  the  state 
of  the  pleadings,  compelled  to  file  a  reply,  in 
case  he  did  not  want  to  allow  the  amount 
to  defendant  pro  confesso. 

[1 7]  The  motion  to  strike  made  by  defend- 
ant seems  not  to  have  l>een  acted  upon  by 
the  court,  but  four  days  after  the  filing 
thereof  plaintiff  filed  an  amended  reply,  and 
therein  simply  tendered  a  general  plea  of 
payment  on  this  question.  The  filing  of  the 
motion  was,  doubtless,  at  least  in  part  the 
inducing  cause  of  the  amended  reply.  Coun- 
sel for  defendant  now  contend  that  such 
pleading  was  not  sufficient  to  permit  ov^ 
objection,  evidence  of  the  agreonent  plead- 
ed by  plaintiff  for  payment  of  said  sum  of 
$3,218.90  in  brick  burned  by  plaintiff.  Such 
contention  now  made  is,  however,  not  at 
all  in  harmony  with  their  motion  to  strike, 
made  to  the  original  reply,  and  the  error  In 
admitting  the  evidence,  if  any,  was,  In  a 
measure  at  least  invited. 

[18]  We  do  not,  however,  think  that  It  was 
error  to  admit  such  evidence.  While  there 
is  not  entire  harmony  on  the  subject  In  the 
holdings  of  the  court,  the  great  weight  of  au- 
thority Is  to  the  effect  that,  in  the  absence 
of  a  motion  to  make  more  spedflc^  a  genwal 
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plea  of  payment  will  admit  evidoice  of  pay- 
ment in  money  or  property.  Busb  t.  Sproat, 
43  Ark.  416;  Milcliell's  Use  v.  Conrad,  1  Marr. 
(DeL)  417,  41  AtL  TT;  Louden  v.  Birt,  4  Ind. 
S66;  BlcOiabangli  V.  Dngan,  7  Pa.  894;  Gros- 
holts  V.  Stifel,  4  Pliila.  (Pa.)  16;  SuUivan  v. 
Sallivan,  20  S.  C.  600;  Bank  v.  Sherman,  33 
N.  Y.  69;  McLaugblin  t.  Webster,  141  N.  Y. 
76,  85  N.  B.  1081;  Wortman  v.  Young  (Tex 
Civ.  App.)  221  S.  W.  660;  Edmunds  v.  Black, 
18  Wash.  480,  43  Pac.  330;  8  Abbott,  Trial 
£v.  (3d  Ed.)  2159,  2160;  Pomeroy,  Bomedies 
and  Remedial  Rights,  (701;  2  Oreenleaf, 
Ev.  {  626;  30  Cyc.  1260.  In  Edmunds  t. 
Black,  supra,  the  court  summed  up  the  rule 
as  foUows: 

"The  respondent  contends  that  under  such 
plea,  eridence  is  admissible  which  shows  the 
delivery  of  personal  property,  if  it  appears  that 
at  the  time  soch  property  was  delivered,  it 
was  received  as  payment  of  the  demand.  The 
modern  authorities  establish  the  law  to  be  as 
contended  for  by  the  respondent,  but  in  all  of 
them  it  is  held  that  a  general  plea  of  payment 
cannot  be  sustained  by  evidence  of  the  delivery 
to  the  claimant  of  anything  other  than  money 
unless  it  clearly  appears  that  it  was  accepted 
and  applied  by  the  claimant  in  payment  of  the 
demand." 


▼.    Webster,    supra,    tbe 


In    MclAughUo 
court  said: 

"But  the  defendants  had  pleaded  payment 
generally,  and  under  that  defense  were  entitled 
to  give  proof  of  any  agreement  between  the 
parties  in  the  lifetime  of  the  testator  that 
operated  to  discbarge  the  debt.  It  is  not  neces- 
sary generally  to  state  the  particular  manner 
in  which  the  obligation  was  extinguished." 

So,  too,  in  the  case  of  Bank  v.  Sherman, 
supra,  an  agreement  was  held  admissible 
under  ancb  general  plea  of  payment  We 
think  tliat  tbe  evidence  In  this  case  cornea 
within  the  rules  announced  by  these  ded- 
slons.  It  is  therefore  unnecessary  to  deter- 
mine the  propriety  of  permitting  the  plain- 
tiff to  amend  Ills  petition,  after  the  trial,  in 
order  to  conform  the  pleadings  to  the  proof, 
which  was  done  in  this  case.  We  think,  fur- 
ther, tliat  the  finding  of  tbe  court  on  tbe  is- 
sue here  involved  Ib  sustained  by  the  evi- 
dence. 

[II]  10.  We  shall  now  proceed  to  tbe  con- 
tention of  defendant  that,  while  perform- 
ance was  pleaded,  the  evidence  fails  to  show 
It  The  item  of  $3,218.90  above  mentioned 
will  again  be  considered  in  connection  with 
this  subject  The  court  found  that  the' 
plaintiff  had  substantially  performed  the 
original  contract  Substantial  performance, 
on  the  part  of  the  plaintiff,  was  all  that 
was  necessary  (9  C.  J.  739),  and  such  finding 
would  be  supported  by  a  pleading  of  full 
performance.  Blakely  v.  Lumber  Co.,  121 
Minn.  280,  141  N.  W.  179;  Rowe  v.  Gerry, 
112  App.  TAv.  358,  08  N.  X.  Supp.  380;  Id., 
188  N.  T.  626,  81  N.  E.  1175;  Roberto  v.  SLv 


nott,  65  Mont  368,  177  Pac.  252;  Joseph 
Musto,  etc.,  V.  Padflc  States  Corporation 
(CaL  App.)  192  Pac.  138;  Omaha  Water  Co. 
V.  Omaha,  156  Fed.  922,  85  C.  C.  A.  54 ;  City 
of  St  Charles  v.  Stookey,  154  Fed.  772,  85  C. 
C.  A.  494.  The  question  therefore  arises  as 
to  whether  tbe  finding  of  the  court  is  sus- 
tained by  the  evidence  and  the  record.  Not 
a  great  deal  of  proof>iB  found  on  this  sub- 
ject in  the  record.  It  appears,  however,  that 
the  building  was  completed.  The  evidence 
shows  that  the  owner  accepted  the  building, 
with  certain  exceptions  only,  and  the  rec- 
ord discloses  that  the  case  was  tried  under 
tbe  assumption  and  with  the  understand- 
ing that  tbe  building  was  completed,  that 
all  tbe  work  had  been  done,  and  that  the 
litigation  was  confined  to  the  Items  in  dis- 
pute. 

[2t]  The  defendant  admitted  in  his  answer 
that  the  plaintiff  performed  certain  work' 
of  blm  required,  and  furnished  a  part  of 
the  labor  and  material.  He  then,  further, 
claimed  for  certain  omissions  in  cleaning 
dowft  the  brick,  placing  comer  beads,  using 
mortar  and  furnishing  Medusa  cement,  for 
which  the  court  subsequently  allowed  credit 
to  the  defendant  of  $508.80.  Defendant  fur- 
ther claimed  credit  for  comer  beads,  lath, 
and  stucco  (for  which  the  court  later  allowed 
defendant  credit  for  $1,100.25),  and  for  tbe 
180,000  bricks  above  mentioned,  but  no  claim 
Is  made  that  the  work  on  the  building  re- 
quiring this  material  was  not  done,  or  that 
this  material  was  not  actually  used  therein. 
The  defendant,  by  relying  on  and  setting 
forth  certain  specific  breaches  of  the  con- 
tract and  upon  no  other,  is,  we  think,  estop- 
ped from  claiming  and  relying  upon  any  oth- 
ers. John  A.  Gauger  &  Co.  v.  Lumber  Co.,  88 
Ark.  422,  115  S.  W.  167 ;  McCullough  v.  Con- 
tracting Co.,  82  Kan.  734,  109  Pac.  176.  De- 
fendant in  his  answer  further  expresses  will- 
ingness to  allow  plaintiff  credit  for  $18,200, 
the  total  original  contract  price.  This,  evi- 
dently, was  done  only  npon  the  theory  that 
the  original  contract  was  fnlly  completed, 
except  only  as  to  the  specific  claims  made  to 
the-  contrary.  We  think,  therefore,  that  we 
are  justified  in  adopting  tbe  same  theory, 
and  we  must  now  Inquire  as  to  whether  tbe 
failure  in  the  particulars  alleged  would  jus- 
tify a  finding  that  the  contract  was  not  sub- 
stantially complied  with. 

[21]  Part'  of  the  above  sum  of  $508.80, 
consisting  of  Items  which  may  fairly  be  call- 
ed omissions  to  fulfill  the  contract,  is  partly, 
to  the  extent  of  $225,  made  up  of  a  claim 
arising  from  a  misconstruction  of  the  con- 
tract, and  is  even  now  in  dispute  In  this 
court  But  tbe  total  of  tbe  above  $508.80  Is 
not  sufficient,  particularly  in  view  of  such 
dispute,  to  warrant  us  in  saying  that  the 
original  contract  was  not  substantially  com- 
plied with. 

[22, 2S]  The  foregoing  Item  of  $1,100.28  ia 
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in  tbe  natnre  of  a  credit,  .and  stands  about 
upon  the  same  footing  as  thougb  defendant 
had  advanced  to  plaintiff  that  much  more 
money.  The  items  were,  in  substantially  the 
amount  allowed  by  the  court,  set  forth  as  a 
credit  in  the  amended  petition ;  the  material 
embraced  therein  was  appar^iUy  willingly 
purchased  by  the  defendant,  and  we  cannot, 
under  the  circumstances,  say  that  the  pur- 
chase thereof  by  the  defendant  should  be 
held  to  show  that  plaintiff  failed  to  perform 
hia  contract  And  certainly,  the  defendant 
was  not  prejudiced  because  they  were  not 
more  snfiSciently  pleaded  in  the  complaint  of 
plaintiff,  and  where  that  Is  true,  no  reversal 
Is  required  at  the  hands  of  this  court  on  ac- 
count thereof.  Brooks  v.  Bellows,  192  Mich. 
109,  158  N.  W.  152. 

[24]  There  remains,  then,  to  be  considered 
the  above  item  of  $3,218.90,  paid  out  on  ac- 
count of  180,000  common  bricks.  The  de- 
fendant insists  that  the  fact  that  he  pur- 
chased these  bricks  shows- conclusively  that 
plaintiff  failed  to  perform  bis  original  con- 
tract, and  that  the  proof  of  the  collateral 
contract  concerning  this  item  was  proof  of 
modification  of  tbe  original  contract,  and 
therefore  a  waiver  of  performance,  which 
cannot  be  shown  unfess  pleaded  in  the  com- 
plaint. Authorites  are  cited,  and  the  conten- 
tion, generally  speaking,  is  no  doubt  correct 
But  it  is  not  valid,  under  the  circumstances, 
in  this  case.  A  case  closely  in  point  is  Scbll- 
linger  Bros,  ft  Co.  v.  Grain  Co.,  145  Iowa, 
750,  122  N.  W.  961.  In  that  case,  as  In  this, 
plaintiff  pleaded  full  performance,  which 
was  denied  by  defendant  The  latter  also 
filed  a  counterclaim/  and  the  plaintiff  there- 
upon pleaded  a  waiver.    The  court  said: 

"The  appellant  contends  that  this  qaestion 
sboald  not  be  considered  becaase  no  waiver  is 
pleaded,  bat  we  think  the  pleading  sufficient  to 
fairly  present  the  question.  It  will  be  remem- 
bered that  the  appellant  made  no  specific  objec- 
tion to  the  manner  of  the  plaintifTa  perform- 
ance of  the  contract  in  its  answer  proper,  and 
that  the  specific  complaints  were  first  made 
in  its  connterclaim.  To  this  the  plaintiff  re- 
plied, pleading  a  waiver  as  to  such  matters. 
This  we  think  sufficient  to  present  the  ques- 
tion." 

[25]  And  there  is  another  aspect  to  this 
point  Hie  collateral  agreement,  in  a  sense, 
of  course,  constituted  a  modification  of  the 
original  contract,  but  in  another  sense  it  was 
distinct  and  independent  not  intended  what- 
ever to  affect  the  original  contract  Plain- 
tiff was  not  compelled  to  prove  performance 
directly.  That  may  be  shown  by  evidence 
which  In  effect  is  the  equivalent  thereof,  or 
by  proof  of  facts  which  have  been  expressly 
or  impliedly  agreed  upon  as  tantamount 
thereto.  Clement  v.  Didler  March  Co.,  244 
Pa.  616,  90  Atl.  927.  Thus  performance  by 
the  contractor  is  held  to  be  shown  though 
the  building  is  completed  by  the  owner, 
where  the  latter  has  tbe  right  under  tbe 


original  contsact  to  complete  It,  in  case  the 
contractor  falls  to  do  m>.  Hunn  t.  Institute, 
221  Pa.  403,  70  AO.  812,  18  I*  B.  A.  (N.  S.) 
1248.  And  it  has  been  held  that  tbongh  no 
waiver  is  pleaded,  performance  is  shown, 
where  the  evidence  discloses  that  tbe  work 
was  done  under  the  supervision  of  the  own- 
er as  directed,  and  that  it  was  so  done,  ac- 
cepted, and  partly  paid  for.  Eanenkratt  v. 
Brougham,  164  Mo.  App.  108,  147  S.  W.  1129. 
So  performance  may  be  shown  to  have  been 
made  by  an  agent  Van  Fleet  t.  Construc- 
tion Co.,  142  App.  Div.  517,  127  N.  Y.  Supp. 
19.    Quod  facit  per  alium,  facit  per  se. 

[21]  Plaintiff  bad  to  see  that  the  brick 
was  furnished.  He  might  do  so  throagh  a 
friend,  a  neighbor,  a  stranger.  \\'hy  not 
through  the  defendant  himself?  Certainly  no 
good  reason  could  be  suggested  against  it. 
The  collateral  agreement  referred  to,  tbat 
the  defendant  should  buy  part  of  the  brick 
could  not  have  come  into  being  unless  the 
plaintiff  was  one  of  the  parties  to  it  He,  to 
the  knowledge  of  both  parties,  had  to  fur- 
nish tbe  brick,  and  the  defendant  by  con- 
senting to  buy  a  part  thereof,  evidently  did 
nothing  more  than  to  do  this  for  and  on  be- 
half of  the  plaintiff.  In  fact  the  lower 
court,  in  holding  that  defendant  was  not  «i- 
titled  to  any  credit  on  his  counterclaim  for 
the  brick  bought  by  him,  could  not  logically 
escape  the  further  conclusion  that  the  plain- 
tiff performed  his  contract  in  so  far  as  iier- 
formance  was  affected  by  this  item,  since  tbe 
satisfaction  of  the  counterclaim  by  the  plain- 
tiff necessarily  implies  that  whatever  de- 
fendant did  was  done  for  the  benefit  and  on 
behalf  of  the  plaintiff  in  this  respect  We 
might  say  here  that  there  is  testimony  that 
plaintiff  did  subsequently  burn  180,000 
bricks,  and  turned  them  over  to  defendant 
in  accordance  with  tbe  collateral  agreement 
mentioned. 

[27-29]  11.  The  original  contract  between 
the  parties  provides  that,  In  connection  with 
the  burning  of  the  common  brick,  Finley  was 
to  furnish  tbe  labor  only,  and  Pew  was  to 
furnish  the  brick  plant  Nothing  is  mention- 
ed as  to  repairs  or  other  incidental  things  In 
connection  with  the  plant  or  as  to  wbo  was 
to  furnish  tbe  fuel.  Inasmuch,  however,  as 
Finley  was  to  furnish  the  labor  only,  we 
think  it  reasonable  to  hold  that  Pew  was  to 
furnish,  under  the  contract  a  plant  which 
was  operating,  a  working  plant  Indnding 
the  fuel  necessary  for  the  operation.  A  niun- 
ber  of  Items  are  daimed  by  plaintiff  for  mon- 
ey expended  for  repair,  fuel,  and  other  inci- 
dental things  in  connection  with  the  brick 
plant  while  burning  brick,  including  the  180,- 
000  substituted  for  those  purchased  by  de- 
fendant These  items  were  disallowed  by 
the  lower  court  although  the  testimony  of 
the  plaintiff  relating  thereto  la  undisputed, 
except  on  an  item  of  cotton.  Counsel  for 
defmdant  ccmtend  tbat  no  sach  claims  are 
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within  the  Issues  of  the  case.  Plaintiff,  as 
win  be  recalled,  asked  recovery  for  la- 
bor, material,  and  money  furnished  for  the 
benefit  of  defendant  "in  and  aboat"  the  con- 
struction of  the  building.  The  phrase  quoted 
is  somewhat  indefinite,  but  means  about  the 
same  as  "in  connection  with."  There  were 
burnt,  as  we  read  the  evidence,  two  kilns  of 
brick.  One  of  these  was  burnt  during  the 
construction  of  the  school  building,  and  the 
bricks  therefrom  were  actually  used  therein. 
We  think  It  clear,  therefore,  that  the  -items 
of  money  expended  in  connection  with  the 
burning  of  this  kiln  were  expended  "in  or 
about"  the  construction  of  the  building.  Two 
items,  however,  arising  in  connection  there- 
with, are  claimed  by  reason  of  a  loss  of 
brick,  caused.  It  is  claimed,  on  account  of 
the  failure  of  defendant  to  furnish  fuel  at 
the  proper  time.  Inasmuch  as  these  Items 
were  not  for  labor,  material,  or  money  fur- 
nished for  the  benefit  of  the  defendant^  they 
are  clearly  not  within  the  issues  of  the  case, 
and  the  action  of  the  lower  court  in  disal- 
lowing them  must  be  sustained. 

[30,  31]  The  bricks  from  tbe  second  kiln 
were  not  used  In  the  building;  180,000  of 
them  were  burnt  to  replace  a  like  number 
bought  by  the  defendant  for  tbe  plaintiff. 
The  court  found  that,  under  the  collateral 
agreement  entered  into  between  the  parties 
and  heretofore  discussed,  these  bricks  were 
to  be  burned  under  the  contract,  which  we 
understand  to  mean  that  they  were  to  be 
burned  under  the  same  terms  as  the  other 
bricks.  We  think  that  this  finding  of  the 
court  is  sustained  by  the  evidence,  and  is  In 
accordance  with  the  reascmable  interpreta- 
tion to  be  put  upon  the  agreement  between, 
and  the  conduct  of,  the  parties.  Nothing  In 
the  record  warrants  us  in  holding  that  as  to 
these  particular  bricks  plaintiff  was  to  fur- 
nish more  than  the  labor,  or  that  he  was  to 
burn  them  upon  difTerent  terms  than  the 
other  bricks.  Hence,  of  course,  no  rental  for 
the  use  of  the  plant  in  burning  them  should 
be  charged  against  plaintiff.  These  bricks, 
as  stated,  were  the  substitute  for  the  bricks 
which  were  actually  put  into  the  building, 
and  were  to  take  the  place  thereof.  This 
second  kiln  was  burned  because  of  the  con- 
struction of  the  building;  except  for  such 
construction,  it  would  not  have  been  burnt 
at  all.  And  we  think  that  a  liberal  construc- 
tion of  the  plaintiCTs  amended  petition  con- 
strains us  to  hold  that  the  items  of  money 
expended  by  plaintiff  for  fuel,  repair,  and 
other  Incidentals  for  the  benefit  of  the  de- 
fendant In  connection  with  the  burning  of 
these  bricks  should  be  said  to  have  been  ex- 
pended "in  and  about,"  or  in  connection 
with,  the  construction  of  the  building.  In 
view  of  the  fact  that  an  itemized  account, 
setting  forth  the  various  items,  was  unbod- 
ied In  the  pleading. 

[32]  12.  We  come  then  to  the  items  whldi 
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should  be  allowed  plaintiff  In  addition  to 
those  allowed  by  the  lower  court.  There  Is 
claimed  $107.50  for  cotton  yarn,  but  some  of 
the  evidence  indicates  that  only  one-sixth 
was  actually  necessary,  had  plaintiff  used 
the  apparatus  furnished  him.  Only  $17.58 
can  be  allowed  on  this.  On  the  item  of 
$125.50  for  sand,  the  evidence  warrants  the 
allowance  only  of  80  per  cent,  of  $94  or  $75.- 
20.  These  items,  together  with  the  other 
Items  allowable  in  connection  with  the  burn- 
ing of  the  first  kiln  of  brick,  amount  to  $273.- 
03.  To  this  should  be  added  $25,  allowed 
Pew  by  the  lower  court  for  bolts  of  cloth, 
voluntarily  furnished  by  the  latter  as  ma- 
terial for  the  plant,  and  which,  according  to 
our  holding,  should  not  have  been  allowed 
him.  The  items  allowable  In  connection  with 
the  burning  of  the  second  kiln  of  brick,  in- 
cluding $50  for  rental  on  grates,  and  Includ- 
ing items  of  repair,  molds,  lumber,  and  fuel, 
Is  $749.60.  But  Inasmuch  as  plaintiff  burned 
In  that  kiln  c2,000  bricks  for  his  own  use, 
there  should  be  subtracted  from  this  "/»i2, 
or  $112.96,  leaving  $636.64.  Then,  since  rent- 
al on  the  plant  was  not  allowable  to  Pew, 
tbe  Judgment  should  be  Increased  by  $180, 
part  of  the  rental  allowed  by  the  court  below 
to  defendant  In  addition  to  this,  we  think 
that  tbe  iton  of  $27  for  hauling  gravel 
should  be  allowed  to  plaintiff,  as  that  item 
clearly  does  not  come  under  tbe  work  con- 
templated by  the  original  contract.  This 
makes  the  total,  by  which  the  amount  allow- 
ed to  the  plaintiff  should  be  increased,  the 
sum  of  $1,141.67. 

13.  On  the  other  hand,  the  testimony  of 
plaintiff  himself  conclusively  shows  that  he 
failed  to  give  the  defendant  credit  for  a  pay- 
ment made  to  him  on  September  7, 1918,  for 
$600,  and  another  Item  of  $169.43.  The  court 
found  the  total  cash  payments  made  to  be 
$18,308.40,  or  $438.40  more  than  the  $17,870 
admitted  by  the  plaintiff.  Counsel  for  de- 
fendant contend  that  tbe  result  of  the  court 
was  arrived  at  by  adding  to  the  amount  ad- 
mitted the  Items  of  $100,  $200,  and  $138.40. 
That  contention  seems  to  be  correct,  and  the 
defendant  should  accordingly  be  allowed  the 
additional  sum  of  $760.43.  This  leaves  the 
net  amount  by  .which  the  Judgment  herein 
should  be  increased  at  the  sum  of  $372.24. 
In  other  words,  tbe  judgment  should  be  for 
$2,472.33,  instead  of  $2,100.53. 

[33]  14.  Plaintiff  contends  that.  Inasmuch 
as  the  contract  specifically  provides  that  he 
was  to  furnish  lime,  sand,  and  mortar,  with- 
out including  cement,  he  was  therefore  not 
responsible  for  not  using  the  latter.  Wheth- 
er or  not  the  term  "cement"  is  strictly  in- 
cluded within  the  former  is  not  important, 
for  plaintiff  was  required  to  do  his  work  ac- 
cording to  the  specifications  which  required 
the  use  of  cement,  and  we  think  that  the 
holding  of  the  court  on  this  point  was  right. 

16.  We  have  with  laborious  care  gone  over 
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and  examined  tbe  record  as  to  eadi  and 
every  item  covered  by  the  findings  of  facts 
of  ttie  conrt.  We  cannot  Iiere  set  out  tbe 
evidence  toucldng  eacli  of  tliese.  We  must 
content  ourseives  by  saying  that  we  tiUnk 
that  the  findings  of  facts  of  the  court  below 
'are  correct,  except  only  as  modified  herein. 
We  have  herein  fully  discussed  the  principal 
points  raised  in  the  briefs  of  counsel ;  those 
not  discussed  specifically  we  deem  either  fol- 
ly disposed  of  by  the  principles  of  law  here 
stated,  or  not  well  taken.  The  Judgment 
herein  is  accordingly  modified  by  increasing 
the  amount  thereof  from  $2,100.53  to  the  sum 
of  $2,472.33,  and,  as  so  modified,  the  Judg- 
ment is  affirmed.  An  increase  over  that  al- 
lowed in  the  court  below  having  lieen  herein 
allowed  to  each  party  upon  his  separate  ap- 
peal, our  order  will  provide  for  an  equitable 
division  of  the  costs. 

POTTEB,  C.  J.,  concurs. 

KIMBALL,  J.,  having  presided  in  the  trial 
of  the  case  as  District  Judge,  did  not  sit. 

MENTZER,  District  Judge,  who  sat  in  his 
stead,  having  subsequently  resigned  his  of- 
fice^ did  not  participate  in  the  decision. 


(»  Arlx.  4TS) 

!■  re  BOYER'S  ESTATE. 

FLEMING  at  al.  v.  BOYER, 

(No.   I92».) 

(Supreme  Court  of  Arizona.    March  19,  1922.) 

1.  Appeal  and  error  «=>655 (3)— Transcript  of 
reporter's  notes,  not  Died  within  60  days  nor 
within  extended  time,  dismissed. 

Where,  on  appeal  from  an  order  approving 
an  executor's  account,  the  transcript  of  the 
reporter's  notes  when  not  filed  within  tbe  00 
days  required  by  Civ.  Code  1913,  par.  603.  and 
there  was  no  additional  time  stipulated  between 
the  parties,  nor  allowed  by  an  order  of  the 
Judge,  it  will  be  stricken  from  the  files. 

2.  Executors  and  administrators  ^»503  — 
Voucher  for  claim  allowed  by  court  to  execu- 
tor as  creditor  not  required  In  his  report 

Where  an  executor  is  a  creditor  of  an  es- 
tate, and  his  claim  had  been  presented  and  al- 
lowed, tbe  allowance  by  the  judge,  under  Civ. 
Code  1913,  par.  S99,  was  sufficient  evidence  of 
its  correctness,  and  no  voucher  was  necessary 
under  paragraph  1006,  providing  that  in  ren- 
dering account  the  executor  must  file  vouchers. 

3.  Appeal  and  error  €=»S55— Judgment  allow- 
ing daJm  against  estate  not  disturbed  where 
reporter's  notes  stricken  from  record. 

Where,  on  appeal  from  an  order  allowing  a 
claim  against  a  decedent  estate,  the  transcript 
of  the  reporter's  notes  had  been  stricken  from 
the  files,  any  knowledge  of  what  tbe  court  acted 
on  in  allowing  the  claim  was  not  presented,  and 
tbe  judgment  will  not  be  disturbed. 


Appeal  from  Superior  Court,  KavaJo  Coun- 
ty; J.  B.  Otoabj,  Judge. 

In  the  matter  of  the  estate  of  Almira  M. 
Oiies  Boyer,  deceased.  EYom  an  order  over- 
ruling objections  to  the  first  account  and  re- 
port of  A.  M.  Boyer,  executor,  and  an  order 
approving  the  account  as  filed,  Harry  W. 
Fletming  and  another  appeal.    Afllrmed. 

Thos.  B.  Greer,  of  Holbrook,  for  appel- 
lants 
C.  H.  Jordan,, of  Holbrook,  for  appdlee. 

McALISTER,  J.  Almira  M.  Giles  Boyer 
died  at  Holbrook,  Ariz.,  on  November  21. 
1919,  leaving  an  estate  consisting  of  real 
and  personal  property  located  partly  in  this 
state  and  partly  in  Oklahoma.  A.  M.  Boyer, 
her  husband,  the  executor  of  her  estate,  filed 
on  OctoI)er  13,  1920,  his  first  account  and  re- 
port, to  wliich  written  objections  were  made 
on  December  31st  following  by  Harry  Flem- 
ing, a  son  and  heir  of  the  deceased.  These 
were  heard  and  overruled,  and  an  order  en- 
tered on  January  8,  1921,  approving  tbe  ac- 
count as  filed.  Harry  Fleming,  being  dis- 
satisfied witb  the  order  of  approval,  has 
brought  it  here  for  review. 

[1]  Notice  of  appeal  from  this  order,  or 
Judgment,  was  given  March  8,  1921,  and  the 
bond  on  appeal  filed  and  approved  the  day 
following.  Tbe  transcript  of  the  court  re- 
porter's notes,  however,  was  not  filed  until 
March  28,  1921,  a  period  of  74  days  after 
the  entry  of  judgment,  and  there  was  no  ad- 
ditional time  stipulated  between  the  parties 
nor  allowed  by  an  order  of  tne  Judge  or 
court  in  which  this  might  be  done.  In  con- 
sequence of  appellant's  failure  in  this  re- 
spect, appellee  moves  that  the  transcript  be 
stricken  from  tbe  files,  and  in  obedience  to 
tbe  provisions  of  paragraph  603  of  tbe  Re- 
vised Statutes  of  1013,  requiring  that,  "at 
any  time  within  sixty  days  after  tbe  entry 
of  Judgment  in  the  case,  •  •  •  or  with- 
in such  additional  or  less  time  as  may  be 
stipulated  between  the  parties,  or  within 
such  additional  time  as  may  be  allowed  br 
tbe  court  or  judge,  by  an  order  In  tbe  case, 
either  party  may  file  with  the  derk  of  the 
court  a  statement  of  facts,  a  bill  of  excep- 
tions, or  a  transcript  of  tbe  court  r^orter's 
notes,"  this  motion  must  be  granted,  for  the 
holding  of  the  court  in  Daze  v.  Ketcbum,  IS 
Ariz.  31,  155  Pac.  9C4,  in  tbe  following  lan- 
guage, is  controlling: 

"In  tliis  case  there  was  no  stipulation  nor  or- 
der of  the  court  allowing  additional  time,  or 
any  time  beyond  tbe  statutory  60  days,  and  we 
have  so  often  decided,  in  the  absence  of  such, 
these  papers  do  not  become  a  part  of  the  rec- 
ord, it  would  seem  unnecessary  that  tbe  pro- 
fession be  further  advised  thereon.  The  evi- 
dence taken  at  the  trial,  therefore,  Is  not  be- 
fore us  to  aid  the  appellants  in  the  presenta- 
tion of  the  error  of  which  they  complain.    Our 
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attestioB  miut  b«  eon&ted  to  tbe  pleadings, 
the  special  and  general  verdicts  of  the  Jury,  uid 
the  Judgment  of  the  court," 

[2]  Tlie  particular  i>art  of  tbe  accovint  db- 
]«c-ted  to  is  an  Item  of  $1,057.72,  wbicli  the 
executor  paid  to  himself  npon  the  allowance 
and  approval  In  this  sum,  by  the  judge  of 
the  court,  of  his  verified  claim  for  $1,275. 
As  filed  this  claim  was  itemized  as  follows: 

Hay,  1S18.    One  bouse  12xU  tt,  celled  comb. 

roof  $  no  00 

Hajr,  1918.    Storebouee,  fencing,  and  repairs 

on  old  house S50  00 

17,  '18,  and  '19.    Labor  and  material  on  new 

bouse    125  00 

Caah  tor  personal  use  at  divers  times S90  OO 


Total  Amount n.27S  00 

Appellant  assigns  a  number  of  errors  up- 
on the  a(<tion  of  the  court  approving  the  ac- 
count, but  the  first  and  chief  one  is  that  it 
contains  this  claim  of  appellee,  which  had 
been  allowed  without  any  proper  vouchers 
to  support  any  of  its  items.  This  contention 
Is  based  upon  the  provisions  of  paragraph 
1006  of  the  Revised  SUtutes  of  1913,  which 
provide  that: 

"In  rendering  his  account,  tbe  executor  or 
administrator  must  produce  and  file  vouchers 
for  all  charges,  debts,  claims  and  expenses 
which  he  has  paid,  which  must  remain  in  tbe 
court" 

Inasmuch,  however,  as  this  claim,  duly  au- 
thenticated by  affidavit,  had  been  presented 
to  the  Judge  of  the  superior  court,  and  by 
him  allowed  in  June,  1920,  there  was  no 
necessity  that  it  be  supported  by  other  vouch- 
ers simply  because  it  formed  a  part  of  the 
executor's  account  and  report  It  was  its 
own  voucher,  since  its  allowance  by  the  judge 
was  "sufficient  evidence  of  its  correctness" 
(paragraph  899,  Revised  Statutes  1913),  and 
was  properly  paid  by  the  executor  after  Its 
allowance  and  approval.  As  used  here,  a 
voucher  is  merely  a  writing  of  some  kind 
showing  the  payment  of  money  by  the  ex- 
ecutor or  administrator,  and  a  receipt  from 
A.  M.  Boyer,  Individually,  to  A.  M.  Boyer. 
executor  of  the  estate  of  Almira  M.  Giles 
Boyer,  deceased,  showing  that  he  had  paid 
himself  tbe  $1,057.72  allowed  by  the  judge, 
could  have  been  of  no  possible  assistance  to 
tbe  court  in  passing  upon  the  correctness  of 
tbe  account,  for  it  already  had  this  knowl- 
edge, having  gained  it  when  the  claim  was 
allowed.  If,  however,  the  money  had  been 
paid  to  some  other  claimant  than  the  ex- 
ecutor or  administrator,  the  court,  in  hear- 
ing the  account,  would  have  been  without 
knowledge  of  its  correctness,  and  support  or 
proof  of  its  payment  by  vouchers,  other  than 
the  verified  claim  itself  would  have  been  nec- 
essary. But  the  executor  was  not  required 
toi  furnish  vouchers  in  support  of  this  item 
of  the  account,  in  addition  to  those  wliich 


may  have  accompanied  tbe  claim  when  pre- 
sented to  tbe  Judge  for  allowance.  It  it  was 
sufficient  then,  without  any,  none  were  re- 
quired lat«r. 

[3]  The  remaining  assignments  submit 
propositions  affecting  the  sufficiency  of,  tbe 
evidence  to  establish  the  correctness  of  the 
items  of  this  claim  of  the  executor;  but.  In- 
asmuch as  the  testimony  bearing  thereon  is 
not  before  us,  we  cannot  say  that  the  trial 
court  acted  without  full  Justification  in  ap- 
proving the  account  It  does  not  appear  how 
the  Judge  satisfied  himself  of  the  correct- 
ness of  this  claim  when  it  was  allowed  by 
him  in  June,  1920,  nor  by  what  he  was  gov- 
erned in  approving  the  account  containing 
It  on  January  8,  1921;  but  the  items  are 
such  that  they  could  have  formed  a  basis 
of  agreement  between  the  deceased  and  ap- 
pellee, for  the  wife  can  undoubtedly  contract 
with  her  husband  to  perform  labor  on  or 
furnish  material  for  her  separate  property, 
and  also  to  advance  money  for  her  personal 
use  under  an  agreement  that  she  will  repay 
him  from  her  separate  estate.  The  trial 
Judge,  after  an  Investigation  that  convinced 
him  that  the  claim  was  Just,  allowed  It,  and 
the  evidence  taken  at  the  hearing  on  the  ac- 
count did  not  lead  the  court,  presided  over  by 
the  same  Judge,  to  a  different  conclusion. 
Without  any  knowledge  of  what  the  Judge 
or  court  acted  upon  in  allowing  the  claim  or 
approving  the  account,  we  cannot  disturb  ei- 
ther. 

The  order  of  approval  is  affirmed. 

ROSS,  C.  J.,  and  FLA^aGAN,  J.,  concur. 


LEVERTON  v.  STATE. 

(Supreme  Court  of  Arizona. 


(23  Ariz.  482) 
(No.  519., 
March  16,  1922.) 


1.  Criminal  law  «=>5 1 1  (4)— Testimony  of  ao- 
oomplloe  held  not  safflciently  corroborated  to 
sustain  conviction. 

Svideoce  that  a  witness,  who  testified  he 
and  defendant  committed  the  larceny,  had 
been  togetber  th^  day  and  evening  before  it 
was  committed,  and  that  the  property  was 
found  near  the  place  where  the  witneas  said 
they  had  hid  it  without  any  evidence  except 
testimony  of  that  witness  tending  to  show  that 
either  defendant  or  the  witness  participated 
in  the  larceny,  held  insufficient  corroboration  of 
the  testimony  of  an  accomplice  to  sustain  a 
conviction. 

2.  Criminal  law  <S=>5I  1(2)— Corroboration  of 
accomplice  must  tend  to  connect  defendant 
with  crime. 

Evidence  which  is  sufficient  to  corroborate 
the  testimony  of  an  accomplice  under  Pen. 
Code  1913,  f  1051,  mast  be  either  direct  oi 
circumstantial  evidence  pointing  to  accuued  as 
a  participant  in   the  crime;    it   being   insuffi- 
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cient  that  it  merely  establishes  that  the  crime 
was  committed. 

Appeal  from  Superior  Court,  Apache  Cotin- 
ty;  Andrew  S.  Gibbons,  Judge. 

Bailey  Leverton  was  conTlcted  of  grand 
larceny,  and  he  appeals.  Rerersed  and  re- 
manded, with  directions  to  dismiss. 

Fred  W.  Nelson,  of  St  Johns,  for  appel- 
lant. 

ROSS,  C.  J.  Appellant  has  appealed  from 
a  Judgment  of  conviction  of  grand  larceny. 
We  fi.ud  in  the  record  a  paper  designated. 
"Memorandum  Submitted  by  Appellant,"  in 
which  appellant's  attorney  states  the  convic- 
titm  was  had  upon  the  uncorroborated  tes- 
timony of  a  witness  who  admitted  to  being 
an  accomplice  to  the  crime.  There  is  no  ap- 
pearance for  the  respondent. 

[1]  We  have  carefully  read  the  evidence 
and  find  the  suggestion  made  by  appellant's 
attorney  to  be  true.  The  evidence  la  to  the 
effect  that  on  the  night  of  April  21,  1921, 
some  one  entered  a  tent-house  belonging  to 
Theodore  Laveson  and  stole  therefrom  a 
Winchester  rifle  and  three  Navajo  blankets, 
valued  at  $50,  the  property  of  Laveson. 
Thereafter,  one  Jack  Johnson  was  arrested 
on  suspicion  of  having  committed  the  crime 
or  being  a  party  thereto.  He  thereupon  in- 
formed the  county  attorney  and  sheriff  of 
Apache  county  that  he  could  take  them  to 
where  the  stolen  property  was  hidden  In  a 
tree,  and  he  and  they  accordingly  went  to  the 
place  where  he  said  the  stuff  was  secreted. 
After  some  searching  it  was  located  in  the 
vicinity  of  the  place  where  Johnson  repre- 
sented it  to  be.  Johnson  told  the  officers  that 
he  and  appellant  went  to  I^veson's  house  be- 
tween 8:30  and  9  o'clock  the  night  of  April 
21  and  got  the  rifle  and  blankets  and  hid 
them  in  a  tree  some  200  yards  from  the  tree 
In  which  they  were  found.  Other  evidence 
was  that  Johnson  and  appellant  were  to- 
gether during  the  day  working  for  the  lat- 
ter's  father  until  about  5:.10,  when  they  went 
to  John  Laveson's,  a  brother  of  appellant, 
some  two  or  three  miles  away,  arriving  there 
before  night,  where  they  had  their  dinner 
and  slept  for  the  night,  going  to  bed  about  8 
or  9  o'clock.  There  is  no  evidence  In  the  rec- 
ord tending  to  show  that  either  Jack  Johnson 
or  the  appellant  had  anything  to  do  with  the 
commission  of  the  crime  other  than  the  tes- 
timony of  Johnson.  There  was  not  offered, 
nor  Introduced  in  evidence,  any  fact  or  cir- 
cumstance of  appellant's  guilt  other  than  the 
uncorroborated  statement  of  Johnson. 

[2]  In  Reynolds  v.  State,  14  Ariz.  302,  127 
Pac.  731,  in  construing  section  1051,  Penal 
Code,  it  was  said,  quoting  from  a  California 
case: 

"The  corroborating  evidence  must,  of  itself, 
and  without  the  aid  of  the  testimony  of  the  ac- 


complice, tend,  in  some  degree,  to  connect  the 
defendant  with  the  commission  of  the  offense. 
It  need  not,  of  course,  be  su£Scient  to  estab- 
lish his  guilt,  tor,  in  that  event,  the  testimony 
of  the  accomplice  would  not  be  needed.  But  it 
must  tend,  in  some  slight  degree  at  least,  to 
implicate  the  defendant.  The  porpose  of  the 
statutes  was  to  prohibit  a  conviction,  unless 
there  was  some  evidence,  entirely  exclusive 
of  that  of  the  accomplice,  which,  of  itself, 
and  without  the  aid  of  the  accomplice,  tended 
to  raise  at  least  a  suspicion  of  the  guilt  of  the 
accused." 

It  is  not  enough  under  section  1051,  supra, 
to  prove  that  a  crime  was  committed  and  the 
circumstances  thereof.  The  appellant's  con- 
nection with  the  corpus  delicti  cannot.be  es- 
tablished by  the  uncorroborated  testimony 
of  the  accomplice.  There  must  be  other  tes- 
timony either  direct  or  circumstantial  poini- 
ing  to  him  as  .a  participant  in  the  crime.  1 
R.  0.  li.  169,  §  15.'  The  court  should  never 
have  submitted  the  question  of  the  appel- 
lant's guilt  to  the  jury  upon  the  eAridence  in 
this  case.  His  conviction  was  clearly  unsup- 
ported by  the  evidence. 

The  judgment  is  reversed,  and  the  case  re- 
manded, with  directions  that  same'  be  dis- 
missed. 

McAUSTBR  and  FLANIGAN,  33.,  concur. 


JENKINS  V.  STATE. 


(23  ArU.  4S&) 

(No.  523.) 


(Supreme  Court  of  Arizona.    March  IS,  1922.) 

1.  intoxicating  liquors  «=3223(3)— Proof  need 
not  correspond  with  allegation  name  of  liquor 
was  unknown. 

Where  the  information  alleged  that  the  true 
name  of  the  intoxicating  Uguor  manufactured 
by  defendant  was  unknown  to  the  county  at- 
torney, it  was  not  necessary  that  the  proof 
should  correspond  to  that  allegation. 

2.  Intoxicating  liquors  c=>223(3)  —  Evidenc* 
held  to  sustain  allegation  name  of  liquor  w«» 
unknown. 

Testimony  of  various  witnesses  describing 
the  liquor  mandfactured  as  "white  mule," 
"moonshine,"  "hootch,"  and  "whisky,"  does  not 
show  that  the  true  name  of  the  liquor  was 
known  to  the  county  attorney  contrary  to  the 
allegation  of  the  information  that  it  was  nn- 
known. 

3.  Criminal  law  <s=9l  186(4) —Variance  from 
allegation  name  of  liquor  was  unknown  htU 
not  reversible  error  under  Iridictmont,  statute, 
and  constitutional  provision. 

A  variance  between  the  allegation  that  the 
name  of  the  liquor  was  unknown  to  the  county 
attorney  and  proof  that  it  was  known  was  not 
prejudicial,  where  the  liquor  was  described 
as  "intoxicating  liquor,"  so  that  it  does  not  re- 
quire reversal  under  Pen.  Code  1913,  {  944, 
requiring  disregard  of  immaterial  defect  in  the 
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form  of  an  Indietmeiit  or  information,  and 
Const,  art  6,  |  22,  prohibiting  reversal  for 
technical  error  when  it  appears  substantial  Jus- 
tice has  been  done. 

4.  CrlminaJ  law  «=99l  l(2)-4:orroboratieB  of 
aoconpMce  mast  tend  to  coaneot  dafaadaat 
with  offeasa. 

The  corroboration  of  the  testimony  of  an 
accomplice  whidi  is  sufficient  to  aostain  a  con- 
rictioQ  must,  under  Pen.  Code  1913,  {  1051, 
tend  to  connect  the  defendant  with  the  commis- 
sion of  the  offense. 

5.  Criminal  law  <s=s>5ll(7),  516— Statement  of 
accused  exculpating  others  held  not  a  oon- 
fessloB  aad  Insufficient  to  corroborate  ac- 
eomplice. 

Where  the  officers  arrested  defendant  and 
the  accomplice  who  testified  against  him  and 
threatened  to  arrest  two  others  who  lived  as 
near  the  still  at  which  the  whislc;  was  manufac- 
tured, a  request  by  defendant  not  to  arrest 
those  others  because  they  had  nothing  to  do 
with  it  was  not  a  confession  of  guilt  by  accus- 
ed and  was  not  sufficient  alone  to  corroborate 
the  testimony  of  the  accomplice. 

Appeal  from  Superior  Court,  Maricopa 
County;   B.  C.  Stanford,  Judge. 

O.  F.  Jenlclns  vras  convicted  of  mannfac- 
turing  intoxicating  liquors,  and  he  appeals. 
Beversed  and  remanded,  with  directions  to 
dismiss. 

S.  B.  Pngh,  of  Phoenix,  tor  appellant. 
W.  J.  Galbraltfa,  Atty.  Gen.,  and  R.  E.  L. 
Shepherd,  Co.  Atty.,  of  Phoenix,  for  the  State. 

BOSS,  C.  J.  From  a  judgment  of  convic- 
tion of  manufacturing  or  causing  to  be  man- 
nfactured  Intoxicating  liquors,  appellant  pros- 
ecutes this  appeal. 

[1-3]  The  Information  alleged  that  the  true 
name  of  the  liquor  being  manufactured  was 
to  the  county  attorney  unlcnown.  It  is  claim- 
ed by  the  appellant  that  the  evidence  on  the 
trial  showed  that  the  county  attorney  had 
fnll  knowledge  of  the  true  name  of  the  liquor 
at  the  time  the  Informatioh  was  filed  against 
him,  and  that  appellant's  motion  for  a  di- 
rected verdict  on  account  of  the  variance 
between  the  proof  and  the  allegations  should 
have  been  granted.  If  it  be  that  the  proof 
and  the  allegations  must  correspond  in  the 
resiiect  mentioned,  which  we  do  not  believe 
to  be  the  law,  the  evidence  as  disclosed  in 
the  record  fails  to  show  that  the  county  at- 
torney had  full  knoMedge  of  the  kind  of 
liquor  appellant  was  charged  with  having 
mannfiictured.  OThe  witnesses  described  the 
liquid  by  various  names,  such  as  "white 
mole,"  moonslilne,"  "hootch,"  and  "whisky." 
It  is  doubtful  if  any  witness  could  have 
stated  exactly  what  the  liquor  was.  It  was, 
«f  course.  Illicit  stuff,  and  it  might  have  re- 
quired the. analysis  of  an  expert  to  give  it  a 


proper  dassiflcation  among  intoxicating 
drinks.  At  all  events,  we  cannot  conceive 
how  a  defendant  could  be  prejudiced  in  a  case 
of  this  kind,  if  the  manufactured  article  is 
described  by  Its  generic  term  "Intoxicatiug 
liquors,"  as  was  done  in  this  case.  In  other 
words,  the  variance,  if  any,  would  be  im- 
material. It  is  provided  by  section  944  of 
the  Penal  Code  that  any  defect  or  imper- 
fection in  the  matter  of  form  of  an  indict- 
ment or  information  which  does  not  tend  to 
the  prejudice  of  the  substantial  right  of  .de- 
fendant should  be  disregarded,  and  the  Con- 
stitution (section  22,  art  6)  provides  that — 

"No  cause  shall  be  reversed  for  technical  er- 
ror in  pleading  or  proceedings  when  upon  the 
\YhoIe  case  it  shall  appear  that  substantial  jus- 
tice has  been  done." 

These  provisions  were  Incorporated  In  our 
laws  for  some  purpose,  and,  if  we  cannot 
give  them  effect  in  a  case  of  this  kind,  it 
would  be  difficult  to  Imagine  one  where  they 
would   be  applicable. 

[4,  5]  It  is  next  complained  that  there  was 
no  testimony  connecting  appellant  with  the 
commission  of  the  alleged  offense  except  the 
uncorroborated  testimony  of  one  Dave  Faulk- 
ner, who  admitted  that  he  was  in  the  busi- 
ness of  manufacturing  the  intoxicating  liq- 
uors in  question.  Faulkner  admitted  to  be- 
ing the  owner  of  the  Illicit  plant  and  to  the 
making  of  the  intoxicating  drink.  It  Is  the 
contention  of  appellant  that  he  Is  not  other- 
wise Identified  with  the  commission  of  the 
offense  than  by  the  testimony  of  Faulkner, 
confessedly  guilty  of  the  offense  charged. 
If  that  contention  be  right,  under  section 
1051  of  the  Penal  Code,  and  the  decisions 
of  this  court,  the  conviction  should  not  be 
permitted  to  stand.  Reynolds  v.  State,  14 
Ariz.  303,  127  Pac.  781;  Leverton  v.  State 
(Ariz.)  205  Pac  321.  just  decided.  It  is  not 
enough  to  prove  a  crime  has  been  committed 
and  the  circumstances'  thereof.  The  party 
charged  with  its  commission  must  be  shown 
to  have  bad  something  to  do  with  the  com- 
mission of  the. crime  by  evidence  other  than 
the  testimony  of  an  accomplice.  The  Attor- 
ney General,  with  commendable  frankness., 
in  his  brief  says:  "•  •  •  We  are  forced 
to  admit  that  the  corroboration  is  very 
slight"  Within  about  300  yards  of  the  still 
were  three  houses,  one  of  which  was  occu- 
pied by  Faulkner,  one  by  appellant,  and  an- 
other by  an  old  gentleman  by  the  name  of 
Gillespie,  bis  son,  and  a  "young  returned 
soldier."  Faulkner  and  appellant  were  ar- 
rested while  it  was  yet  dark.  One  of  the 
arresting  officers  took  the  appellant  to  one 
side  and  said  to  him: 

"There  is  five  men  here.  Are  they  all  in  on 
this  still?  I  don't  want  to  miss  the  guilty 
men,  and  I  will  take  them  all  in  rather  than  to 
miss  them." 
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To  tbis  statement  defendant  said: 

"For  Ood'a  sake  I  Don't  take  tbis  old  man  and 
these  boys!  Tbey  haven't  got  anything  to  do 
with  it    They  just  came  up  here  a  day  ago." 

Wlien  appellant  made  this  statement  he 
was  already  under  arrest.  If  his  protest, 
against  tbe  taking  of  the  old  gentleman  and 
the  two  boys  to  town,  was  a  confession  or 
admission  that  he  was  not  innocent,  it  may 
be  said  that  there  was  some  corroboration 
of  Faulkner's  testimony.  But  we  think  his 
statement,  under  the  circumstances,  was  not 
inconsistent  with  his  o^n  Innocence  and  was 
not  an  admission  that  he  had  participated 
In  the  commission  of  the  offense  of  manu- 
facturing intoxicating  liquors.  To  say  that 
because  a  party  in  bis  position  bad  the  te- 
merity to  speak  up  in  defense  of  an  old  man 
and  two  boys  whom  he  Icnew  to  be  Innocent 
and  protest  against  their  unlawful  arrest 
was  a  confession  of  his  guilt  would  be  rather 
straining  the  situation  in  order  to  secure  a 
conviction.  Since  the  conduct  and  language 
of  appellant  were  clearly  consistent  with  his 
innocence,  we  think  they  should  be  so  con- 
strued. Indeed,  the  law  in  its  mercy  al- 
ways indulges  the  presumption  of  innocence 
rather  than  one  of  guilt  At  the  close  of  the 
case  the  appellant  moved  for  an  instructed 
verdict  upon  the  ground  that  the  testimony 
of  the  accomplice  was  not  corroborated.  We 
think  the  court  erred  in  not  granting  the 
motion. 

The  Judgment  of  conviction  is  therefore 
reversed,  and  the  case  remanded,  with  direc- 
tions that  it  be  dismissed. 

McALISTBB  and  FLANIOAN,  JJ^  ccmcur. 


(23  Aril.  48») 

FULLER   V.  STATE.     (No.  531.) 

(Supreme  Court  of  Arizona.    March  24,  1922.) 

1.  Witnesses  <S=33 1 1— Anything  affeoting  credi- 
bility may  be  shown. 

A  party  against  whom  a  -witness  is  pro- 
duced has  a  right  to  show  everything  which 
may  in  the  slightest  degree  affect  his  credibility, 
and  to  inquire  upon  cross-examination  what 
influence  was  used  upon  the  witness  for  the 
state. 

2.  Witnesses  <8s3>346— Evidenoe  as  to  reasons 
of  prosecutrix  for  making  complaint  held  Im- 
properly excluded. 

In  a  prosecution  for  statutory  rape,  it  was 
error  to  exclude  answers  to  questions  by  the 
defendant's  attorney  propounded  to  prosecutrix 
as  to  whether  her  aunt  in  another  state  urged 
her  to  come  to  this  state  to  make  complaint, 
and  as  to  how  she  came  to  go  to  the  county 
attorney,  whether  any  influence  was  brought 
to  bear  to  have  defendant  arrested,  and  as 
to  whether  her  aunt  told  her  to  go  to  the 
county  attorney. 


3.  Criminal  law  «=»II70(I)— Exdnslon  sf  ivl- 
denoe  as  to  reasons  for  making  oomplalat 
held  prejudlclai  error. 

In  a  prosecution  tor  rape  upon  a  13  year 
old  negro  girl,  it  was  prejudicial  error  to  ex- 
clude answers  to  questions  propounded  to 
prosecutrix  by  defendant's  attorney  as  to 
whether  her  aunt  tn  California  urged  her  to 
make  a  complaint,  as  to  bow  she  came  to  go 
to  the  prosecuting  attorney,  whether  influence 
was  brought  to  t>ear  to  have  defendant  arrest- 
ed, and  whether  her  aunt  told  her  to  go  to  tbe 
county  attorney. 

4.  Rape  «=940(5)— Witnesses  <S='344(2)— 
Specific  acts  of  misconduct  of  prosecutrix 
with  others  held  Inadmissible  is  statutory 
rape  to  show  consent  or  credibility. 

In  a  prosecution  for  rape  upon  a  prose- 
cutrix under  the  age  of  consent,  evidence  of 
specific  acts  of  similar  unchaste  conduct  with 
men  other  than  accused  is  inadmissible  either 
to  show  consent  or  as  bearing  upon  the  credi- 
bility of  her  testimony. 

5.  Rape  <&=340(5)— Evidence  as  to  paternity  of 
child  erroneously  exolnded  In  proseofltlon  for 
statutory  rape. 

In  prosecution  for  rape  on  a  negro  girl 
under  the  age  of  consent,  it  was  error  to  ex- 
clude evidence  tending  to  show  that  the  diild 
alleged  to  have  resulted  from  defepdant's  in- 
tercourse with  prosecutrix  was,  in  fact  begot- 
ten by  another  man. 

Appeal  from  Superior  Court.  Tavapai 
County;    Richard   Lamson,   Judge. 

Robert  Fuller  was  convicted  of  rape,  and 
he  appeals.  Reversed,  with  iostrucUons  to 
grant  a  new  trial. 

O'Sullivan  &  Morgan,  of  Prescott,  for  ap- 
pellant 

John  L.  SuHlran,  Ca  Atty.,  of  Prescott, 
W.  J.  Oalbraith,  Atty.  Gen.,  and  George  R. 
Hill  and  F.  W.  Perkins,  Asst  Attys.  G«x., 
for  the  State. 

FLANIGAN,  J.  This  is  an  appeal  from  a 
judgment  convicting  appellant  of  the  crime 
of  rape  upon  the  person  of  Nedze  Chatman, 
a  negro  girl  aged  13  years.  According  to  tbe 
testimony  of  the  appellant,  who  is  a  negro, 
he  was  a  soldier  in  the  United  States  Army 
during  the  World  War  and  served  overseas. 
Upon  his  return  to  this  country  he  was  sent 
to  tbe  government  hospital  at  Ft  Whipple, 
near  Prescott,  Ariz.,  for  medical  attention 
and  treatment.  He  stayed  there  from  July  3, 
1919,  until  December  31,  1919,  when  he  was 
discharged.  In  February,  1920,  he  was  re- 
admitted to  the  hospital,  continuing  to  stay 
there  as  a  patient  until  April  30,  1920,  at 
which  time  he  says  he  moved  to  the  house 
of  Mary  Anderson,  the  mother  of  said  Nedse 
Chatman,  in  Prescott  According  to  the  testi- 
mony of  the  girl,  it  would  appear  that  ap- 
pellant came  to  room  at  her  mother's  home  as 
early  as  February,  1920,  and  the  evidence  on 
that  point  if  not  conflicting,  is  at  least  equlv- 
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ocaL  l%e  prosecutrix  further  testified  that 
beginning  in  February,  and  at  various  times 
up  to  and  including  June  29,  1920,  the  ap- 
I>ellant  caused  her  to  submit  to  acts  of  sex- 
ual intercourse  with  him,  the  last  occasion 
being  on  the  night  of  June  29,  1920,  during 
her  mother's  absence  from  the  house.  She 
made  no  complaint  at  that  time  of  tliis  mis- 
treatment, stating  that  defendant  had  told  her 
not  to  say  anything  about  it  to  ber  mothet. 
The  prosecntrlr  was  sent  by  her  mother, 
Mrs.  Anderson,  to  her  aunt,  Mrs.  Thomas, 
in  California,  on  October  2,  1920,  and  a  child 
was  bom  to  her  there  on  April  7, 1921 — ^nlne 
months  and  nine  days  after  June  29,  1920, 
the  date  of  the  last  intercourse.  She  testi- 
fied further  that  during  her  stay  in  Califor- 
nia she  wrote  to  her  mother  about  Fuller's 
conduct,  and  also  told  her  aunt  about  it 
after  the  latter  had  bad  her  examined.  The 
exact  times  these  disclosures  were  made 
are  not  shown. 

The  prosecutrix  returned  to  Prescott  on 
June  26,  1921,  with  a  child.  According  to 
the  testimony  of  the  mother,  who  testified 
as  a  witness  for  the  appellant,  on  the  day 
of  the  girl's  return  the  girl  stated  to  the 
mother  that  one  Lennox  or  Leonard  was  the 
father  of  the  child.  She  did  not  menticHi 
Fuller's  name  in  any  way  in  connection 
with  his  having  mistreated  her,  and  never 
mentioned  his  name  in  that  conversation  at 
alL 

The  stwrngest  corroboration  by  a  witness 
of  the  likeUhood  of  acts  of  sexual  intercourse 
between  the  appellant  and  the  prosecutrix 
is  contained  in  the  testimony  of  Lucille 
Denson,  who  lived  in  a  building  adjoining 
the  house  occupied  by  Mrs.  Anderson  and  the 
prosecutrix,  who  stated  that  "some  time 
during  the  summer"  of  1920  she  overheard 
the  .prosecutrix  talking,  as  she  supposed,  with 
Fuller,  asking  him  to  let  her  alone,  saying, 
"Mr.  Fuller,  you  go  away  from  here  and  let 
me  alone,"  and  asking  him  to  behave  himself 
and  get  out  of  there  and  let  her  alone,  re- 
I>eating  such  expressions  a  number  of  times. 
She  did  not  hear  Fuller's  voice,  nor  could  she 
swear  that  he  was  present  in  the  room;  she 
did  not  see  him  go  in  or  come  out  of  the 
room.  Bight  or  ten  minutes  afterwards  she 
wmt  to  her  front  door  and  looked  out,  and 
Fuller  was  sitting  on  the  front  porch  of  the 
Anderson  home. 

At  the  trial,  and  while  giving  her  testi- 
mony, the  prosecutrix  had  the  child  with 
ber,  and  several  times  referred  to  it  as  the 
restilt  of  ber  intercourse  with  Fuller. 

In  the  cross-examination  of  the  prosecu- 
trix, the  following  questions  were  asked,  to 
each  of  which  objection  was  made  by  the 
ooun^  attorney  and  the  objection  sustained 
by  the  court : 

Did  roar  amit  in  California  urge  yon  to 
come  here  and  make  complaint? 

How  did  yon  come  to  go  to  the  prosecuting 
attorney} 


Was  there  any  tnfioence  brought  to  bear  upon 
you  to  have  Fidler  arrested? 

Did  your  annt  ovqr  in  California  tell  you  to 
go  to  the  county  attorney? 

[1]  The  purpose  of  these  questions  was 
undoubtedly  to  elicit  testimony  to  disprove 
the  natural  Inference  that  the  prosecution 
was  initiated  by  Nedze  Chatman  solely  be- 
cause of  the  wrongful  r  :t8  of  the  accused,  to 
which  she  had  testified.  If  the  appellant  could 
show  that  the  charge  against  him  was  the 
result  of  influence  exerted  ui>bn  the  prosecu- 
trix by  ber  aunt,  or  other  persons,  or  that 
she  bad  been  prevailed  upon  to  any  extent 
by  others  to  make  the  complaint  against 
him,  it  can  readily  be  seen  that  such  dis- 
closures might  prove  of  aid  to  him  in  estab- 
lishing his  defense.  He  might  thus  have 
cast  doubt  uiwn  the  truth  of  the  matters  the 
prosecutrix  had  alleged,  or  have  disproved 
them  altogether  by  referring  the  prosecution 
to  other  motives  consistent  with  his  inno- 
cence and  inconsistent  with  his  guilt.  The 
questions  asked,  and  if  favorable  answers 
thereto  had  been  obtained,  others  to  follow, 
developing  further  facta,  must  therefore  be 
considered  as  an  effort  to  shake  or  destroy 
the  credit  to  be  given  the  story  of  the  prose- 
cutrix. The  party  against  whom  a  witness 
is  produced  has  a  right  to  show  everything 
which  may  in  the  slightest  degree  affect 
his  credibility  (State  v.  Collins,  33  Kan.  7T,  5 
Pac.  368;  State  v.  Stukes,  73  S.  C.  386,  63 
S.  E.'  643),  and  In  a  criminal  prosecution  to 
Inquire  upon  cross-examination  what  in- 
fluence was  used  upon  the  witnesses  for  the 
state  (U.  S.  V.  Dowden,  Fed.  Cas.  No.  14,- 
990a),  and  where  the  charge  made  is  of  rape, 
and  the  state's  case  depends  almost  entirely 
on  the  testimony  of  the  ,prosecutrix,  ample 
latitude  and  cross-examination  should  be  al- 
lowed. 

As  is  said  In  People  ▼.  Baldwin,  117  OaL 
244,  49  Pac.  186: 

"In  this  class  of  prosecutions  [for  rape] 
the  defendant,  owing  to  natural  instincts  and 
laudable  sentiments  on  the  part  of  the  jury, 
and  the  usual  circumstances  of  insolation  of 
the  parties  involved  at  the  commission  of  the 
offense,  is,  as  a  rule,  so  disproportionately  at 
the  mercy  of  the  prosecutrix's  evidence  that 
be  should  be  given  the  full  measure  of  every 
legal  right  *  *  *  to  maintain  his  inno- 
cence." 

And  see  generally  the  following  cases: 
Kogers  v.  People,  34  Mich.  345;  State  v. 
Hazlett,  14  N.  D.  490, 105  N.  W.  617;  Hard- 
tke  V.  State,  67  Wis.  552,  30  N.  W.  723; 
Fussell  V.  State,  93  Ga.  450,  21  S.  E.  97 ;  Tag- 
gart  V.  Bosch,  48  Pac.  1092i;  People  v.  Black- 
wdl,  27  Cal.  65;  Harper  v.  Lamping,  33 
Cal.  641;  Curby  v.  Territory,  4  Ariz.  371, 
42  Pac.  953. 


'  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported as  a  memorandum  decMoB  without  opin- 
ion in  UT  Cal.  zvli. 
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[2]  We  think  It  was  error  to  disallow  these 
questions. 

The  more  debatable  question  is,  Do  the 
mlings  constitute  such  sutwtantlal  error  to 
the  prejudice  of  appellant  as  to  require  a 
reversal  of  the  Judgment?  The  record  does 
not  show  what  answers  would  hare  been 
made  bad  the  questions  been  allowed.  It 
Is  quite  probable  that  appellant  himself 
did  not  know  what  such  testimony  would  be. 
This  we  take  to  be  true  because  no  other 
effort  was  made  by  the  defendant  to  prove 
any  such  facts  as  are  suggested  by  the  in- 
quiries. \Miile  the  evidence  was  sufficient 
upon  which  to  base  the  verdict  of  conviction. 
It  will  be  seen  from  the  brief  statement  of  the 
case  we  have  made  that  the  credibility  of  the 
prosecutrix  and  the  appellant  was  a  most 
important  inquiry  in  the  case.  The  charge 
was  rape,  which  as  has  often  been  said;  is 
a  charge  easy  to  make  and  hard  to  disprove. 
The  defendant  had  denied  the  criminal  act. 
Only  he  and  the  prosecutrix  could  testify  as 
to  what  liad  actually  occurred.  Over  a  year 
had  elapsed  from  the  date  of  the  last  act  of 
Intercourse  .  and  the  filing  of  the  charge. 
Against  the  statement  of  the  outrageous  con- 
duct of  the  appellant,  as  detailed  in  the  evi- 
dence of  the  prosecutrix,  appellant's  denial 
might  have  been  of  very  little  worth.  An  at- 
tack upon  the  credibility  of  his  accuser,  to 
break  the  force  of  the  incriminating  evidence 
by  showing  that  it  came  from  a  questionable 
or  unreliable  source,  was  his  best  defense. 

[3]  It  does  not  appear  that  appellant's 
counsel  Indulged  in  any  unduly  protracted 
examination  of  the  prosecutrix  or  in  any  wise 
sought  to  abuse  the  right  given  him  by  law 
to  exhibit  the  facts  bearing  upon  the  credi- 
bility of  the  accuser.  If  we  should  hold  that 
these  errors  were  not  substantial,  we  would 
thereby  approve  a  practice  which  would 
make  the  rule  itself  futile  and  vain,  be- 
cause in  all  like  cases  the  rule  could  then 
be  disregarded  with  impunity  on  the  assump- 
tion that  the  facts  ruled  out  were  immaterial 
or  of  no  possible  value.  Such  a  precedent 
might  result  in  depriving  innocent  defendants 
of  the  only  means  at  hand  of  establishing 
their  innocence.  It  must  not  be  forgotten  that 
the  rules  of  law  in  criminal  cases  are  made 
not  only  to  bring  about  the  punishment  of  the 
guilty,  but  also  to  protect  accused  persons 
upon  the  presumption  that  they  are  Innocent 
of  crime  until  their  guilt  has  been  established 
beyond  a  reasonable  doubt  Unless,  therefore, 
it  is  the  law  that  the  appellant  was  not 
entitled  to  have  these  questions  answered, 
we  must  hold  that  the  refusal  of  the  court 
to  permit  them  was  substantial  error.  As 
we  think  he  was  entitled  to  these  answers, 
our  conclusion  is  that  the  ruiiiiga  of  the 
court  sustaining  the  objections  require  a 
reversal  of  the  Judgment. 

[4]  Error  Is  assigned  to  the  refusal  of  the 
court  to  permit  various  witnesses  to  testify 


in  answer  to  questions  asked  to  show  that 
the  prosecutrix  was  sexually  intimate  with 
others  than  the  appellant.  The  purpose  of 
such  questions — at  least,  as  stated  on  this 
appeal — was  to  show  that  the  child  bom  to 
the  prosecutrix  was  the  result  of  an  act  of 
intercourse  by  the  prosecutrix  with  some  one 
other  than  appellant  A  careful  reading  of 
the  testimony  discloses  that  the  questions 
asked  in  most  Instances  referred  to  facts 
too  remote  from  the  issue  to  be  of  any  value 
and  in  other  instances  that  the  evidence  re- 
jected was  later  brought  out  substantially 
in  answer  to  questions  asked  by  the  county 
attorney.  On  the  whole,  we  think  that  ap- 
pellant was  not  injured  by  the  rulings  com- 
plained of.  At  the  same  time,  we  are  im- 
pressed with  the  belief  that  the  court  prob- 
ably labored  under  a  mistaken  view  of  the 
law  as  announced  by  this  court  in  the  case 

of  Sage  V.  State,  22  Ariz, ,  195  Pat  533, 

wherein  we  held  that  in  a  prosecution  for 
rape,  upon  a  prosecutrix  under  the  age  of 
consent  evidence  of  specific  acts  of  similar 
unchaste  conduct  with  men  other  than  the 
accused  is  Inadmissible,  either  to  show  con- 
sent or  as  bearing  ui>on  the  credibility  of 
her  testimony. 

The  rule  thus  announced,  as  shown  by  the 
opinion  and  the  authorities  cited,  is  based 
upon  the  propositions:  First  that  the  Oon- 
sent  of  the  prosecutrix,  she  not  being  of 
age  to  give  consent  is  immaterial.  Evidence, 
therefore,  which  would  be  relevant  to  show 
the  liKelihood  of  nonresistance,  were  consent 
an  issuable  fact  is  inadmissible,  where  such, 
issue  Is  not  presented.  Secondly,  that  ao 
far  as  the  general  credit  of  the  prosecutrix 
is  concerned  her  reputation  for  truth  and 
veracity  cannot  be  proved  by  her  general 
reputation  for  unchastity,  much  less  by  specif- 
ic acts  of  that  kind.  There  can  be  no  ques- 
tion abont  the  propriety  of  the  rule  where 
the  facts  In  Issue  call  for  or  require  it!> 
application. 

[t]  In  the  instant  case,  however,  appellant 
was  attempting  to  show  that  the  child  which 
was  produced  by  the  prosecutrix  and  referred 
to  by  her  as  the  result  of  an  act  of  intercourse 
had  on  June  2d,  1920,  with  the  accused,  was  In 
truth,  begotten  by  another  man.  Stated  short- 
ly and  simply,  he  had  a  right  to  account  for 
the  result  !•  e.,  the  child,  by  showing  that  it 
was  due  to  another  cause,  1.  e.,  the  sexual  in- 
tercourse of  another.  Uls  right  to  do  this  was 
coequal  with  the  right  of  the  state  to  support 
the  allegation  of  rape  by  showing  the  out- 
come of  the  act.  If  appellant  could  show 
that  he  was  not  the  father  of  the  chiM 
directly  charged  to  be  his,  it  was  most 
material  to  his  defense,  and  he  should  be  al- 
lowed to  prove  it  by  ail  relevant  evidence. 
There  is  no  dissent  in  the  authorities  from 
these  propositions.  State  v.  Mobley,  44 
Wash.  549,  87  Pac.  815 ;  State  v.  Apley,  25 
N.  D.  298,  141  N.  W.  740;  48  L.  R.  A.  (N.  S.) 
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269,  and  note  at  page  276;  People  t.  Flaberty, 
79  Hun,  48,  29  N.  T.  Supp.  641;  Bice  v. 
State,  37  Tex.  Cr.  K.  38,  88  S.  W.  803;  State 
V.  Height,  117  Iowa,  650,  91  N.  W.  935-940, 
59  L.  R.  A.  437,  94  Am.  St  Rep.  323;  People 
T.  Currle,  14  Cal.  App.  67,  Ul  Pac.  108; 
State  v.  Bebb,  125  Iowa,  494,  101  N.  W.  189 ; 
Parker  t.  State,  62  Tex.  Cr.  B.  64,  136  S.  W. 
453.     See,  alao,  22   R.  G.  L.  S  45,  p.  1211. 

Upon  a  new  trial  of  tbe  case,  tbe  court 
Sbonld,  the  issue  of  paternity  being  made, 
receive  evidence  offered  to  show  the  fact  of 
Intercourse  by  the  prosecutrix  with  men  oth- 
er than  appellant,  which  has  a  substantial, 
real,  and  probative  relation  to  that  issue,  in 
accordance  with  the  established  rules  of 
evidence  as  to  the  relevancy  of  the  testimony 
sought  to  be  adduced.  While  the  Jury  may 
with  propriety  be  instructed  as  to  the  pur- 
pose for  which  such  testimony  is  admitted, 
there  is  no  reason  why  tbe  testimony  diould 
not  be  received  under  rulings  equally  as 
liberal  as  those  which  would  govern  were 
the  question  of  paternity  tbe  sole  fact  In 
Issue. 

For  the  reasons  given,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a 
new  triaL 

ROSS,  0.  J.,  and  McALISTBJR,  J.,  concur. 


(IS  Arts.  498) 

STADLMAN  et  al.  v.  JOHNSON.    (No.  1954.) 

(Supreme  Ciourt  of  Arizona.    March  24,  1922.) 

1.  Sales  «s>359(l)  —  Evidence  held  to  show 
plalntlfr  was  owner  of  note  and  contract 
•u«d  on. 

In  action  on  note  secured  by  conditional 
contract  of  sale,  evidence  held  to  show  that 
plaintiff  was  the  owner  of  the  note  and  con- 
tlract. 

2.  Sales  «=952  (6)— Evidence  held  to  show  that 
plaintiff,  not  another,  was  seller  of  goods 
soed  for. 

In  action  for  value  of  automobile  acces- 
sories sold,  evidence  heH  to  show  that  plain- 
tiff,  and  not  a  third  party,  was  tbe  seller  of 
tbe  goods;  the  third  party  having  originally 
sold  to  plaintiff,  not  defendants. 

Appeal  from  Superior  Court,  Maricopa 
County;   li'.  H.  Iiyman,  Judge. 

Action  by  L.  B.  Johnson  against  Roger  L. 
Stadlman  and  another.  Oom  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Hayes,  liSney  &  Allee,  of  Phoenix,  for  ai>- 
pellants. 

Leo  Alldredge,  of  Mesa,  and  Walter  Ben- 
nett, of  Pbcenix,  for  appellee. 

ROSS,  C.  J.  The  app^lee,  Johhson,  re- 
covered judgment  against  the  appellants 
Stadhnan    for    $948.38,    being    the    balance 


claimed  as  due  him  on  account  of  tbe  imr- 
chase  price  of  a  Reo  truck  sold  by  him  to  ap- 
pellants, and  also  for  the  sum  of  $105.07  for 
automobile  accessories  sold  and  delivered  to 
appellants  by  appellee. 

The  appellants  complain  of  the  court's  ac- 
tion in  refusing  to  enter  judgment  In  their 
favor  on  their  motion  at  the  close  of  appel- 
lee's case  and  in  ordering  judgment  for 
appellee  upon  the  final  submission  of  the 
cause.  It  is  the  contention  of  the  appellants 
that  the  evidence  falls  to  support  the  judg- 
ment. In  this  connection  tbe  appellants  do 
not  deny  owing  the  sums  sued  for  and  for 
which  judgment  was  obtained  to  some  one, 
but  they  claim  the  evidence  fails  to  show 
that  they  owe  said  sums  to  tbe  appellee. 
They  assert  the  evidence  supports  their  con- 
tention. The  record  discloses  that  the  sale 
of  the  truck  was  not  an  executed  one,  but  a 
conditional  sale;  tbe  title  remaining,  under 
the  contract,  in  the  appellee,  until  the  full 
purchase  price  of  $1,933.15  was  paid.  At  the 
time  of  entering  into  the  contract,  July  2, 
1920,  and  the  delivery  of  the  truck  to  the 
appellants,  there  was  paid  the  sum  of  $735 
cash,  and  the  balance  was  to  be  paid  in 
monthly  installments  of  $149.77  each,  as  wit- 
nessed by  api)ellant8'  promissory  note  and 
the  conditional  sales  contract.  Immediately 
upon  the  sale  being  made,  appellee  assigned 
the  contract  and  note  to  the  Western  States 
Securities  Company,  and  received  therefor 
the  sum  evidenced  by  the  promissory  note. 
Appellants,  on  August  8,  1920,  paid  to  the 
Western  States  Securities  Company  the  first 
installment  of  $149.77.  That  was  the  only 
payment  they  ever  made  aside  from  tbe  cash 
payment  of  $735.  Appellee  indorsed  the 
note  to  the  Western  States  Securities  Com- 
pany as  guarantor,  and  accordingly  mi  No- 
vember 5,  1920,  be  paid  two  installmenta  of 
$149.77  each,  which  by  mistake  the  Securi- 
ties Company  credited  to  the  appellants  in 
the  form  of  written  receipts  and  acknowledg- 
ments mailed  to  the  appellants.  There  is  a 
credit  Indorsement  on  the  note  dated  Jan- 
uary 22,  1021,  of  $350. 

On  the  8th  day  of  October,  1920,  the  ap- 
pellee took  possession  of  tbe  Reo  truck  in 
accordance  with  the  conditions  of  the  con- 
tract, and  under  and  by  virtue  of  the  Uni- 
form Conditional  Sales  Act,  to  wit,  chapter 
40,  p.  38,  of  the  Session  Iiaws  for  the  year 
1919,  and  after  giving  notice,  as  provided  in 
said  Sales  Act,  on  October  30,  1920,  caused 
the  truck  to  be  sold  at  public  auction  realiz- 
ing therefor  the  sum  of  $100,  which  was 
credited  on  the  purchase  price. 

[1]  The  appellante  contend  that  tMs  evi- 
dence dearly  shows  that  at  the  time  appel- 
lee took  possession  of  the  car,  and  advertised 
it  for  sale,  and  sold  it  the  Securities  Com- 
pany, and  not  the  appellee,  was  the  owner  of 
the  promissory  note  and  the  conditional  con- 
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tract  of  sale.  Wbile  the  payments  by  ap- 
pellee of  two  installments  on  November  5, 
1920,  and  of  $350  on  January  22,  1921,  to  the 
Western  States  Securities  Company,  might 
raise  the  presumption  that  the  Securities 
C!ompany,  at  the  time  of  such  payments,  was 
the  owner  of  the  note  and  conditional  con- 
tract of  sale,  unquestionably  the  presumption 
is  a  rebuttable  one.  It  must  not  be  forgotten 
that  the  app^ee  was  a  guarantor  of  the 
note  and  as  such,  when  the  maker  defaulted 
in  the  installments,  might  have  assumed  pri- 
mary liability  and  made  payments  as  such. 
At  all  events,  the  evidoice  is  undisputed  that 
the  note  and  contract  was  reassigned  for- 
mally and  in  writing,  to  appellee,  on  Octo- 
ber 2,  1920,  and  was  not  delivered  to  appel- 
lee by  the  Securities  Company  at  that  time 
only  because  the  appellee's  attorney,  who 
was  looking  after  the  business,  failed  to  call 
and  get  it  after  the  assignment  was  properly 
executed.  Whether  the  appellee  paid  the  Se- 
curities Company  the  full  balance  of  the 
promissory  note  on  the  date  of  the  reassign- 
ment, or  undertook  to  pay  it  in  deferred  in- 
stallments, we  think  is  entirely  immaterial  to 
the  appellants ;  their  only  concern  being  that 
they  be  not  required  to  pay  their  debt  twice. 
Since  the  Securities  Coigpany  had  reassigned 
the  contract  of  sale  and  promissory  note  to 
the  appellee,  as  is  weU  said  by  the  trial  court, 
it  would  be  estopped  from  thereafter  claim- 
ing any  right  or  interest  in  the  truck,  note, 
or  contract. 

[2]  It  appears  from  the  evidence  that  the 
automobile  accessories,  for  the  value  of 
which  appellee  is  suing  the  appellants,  were 
bougiit  from  the  Smith- Vincent  Company,  of 
Phoenix.  It  is  the  claim  of  appellants  that 
such  articles  were  charged  direct  to  appel- 
lant B.  W.  Stadlman,'  and  not  to  appellee. 
There  was  exhibited  to  tlie  court  a  statement 
of  the  account  which  on  its  face  appeared  to 
be  a  charge  against  Stadlman.  The  evi- 
dence, however,  was  all  to  the  effect  that  the 
accessories  were  furnished  to  the  appellee. 
Mr.  Smith,  of  the  Smith-Vincent  Company, 
said : 

"It  was  Mr,  Johnson  we  looked  to  for  the 
payment  of  this  account.  We  never  recognized 
Mr.  Stadlman  as  owing  the  account." 

The  court,  after  hearing  all  the  evidence 
on  the  question,  said,  "This  stuff  was  sold 
on  Mr.  Johnson's  credit"  We  think  the 
court's  conclusion  as  to  both  of  the  items  in- 
volved in  this  lawsuit  Is  amply  supported  by 
the  evidence,  and  the  judgment  was  properly 
ordered  and  entered  in  favor  of  the  appel- 
lee. 

The  Judgment  of  the  lower  court  Is,  ac- 
cordingly, affirmed. 

McALISTER  and  FLANIGAN,  JJ.,  con- 
cur. 


(46  Nev.  341) 

RICKEY  at   ai.  v.   DOUGLAS   MILLING   & 
POWER  CO.    (No.  2507.) 

(Supreme  Court  of  Nevada.    March  28,  1922.) 

1.  Appeal  and  error  «=>637  —  Dismissal  for 
want  of  proper  certificate  to  bill  of  excep- 
tions Is  not  technical. 

The  dismissal  of  an  appeal  and  affirmance 
of  the  judgment  below  because  the  bill  of  ex- 
ceptions was  not  authenticated  by  a  certificate 
of  the  trial  coart  or  judge  or  by  a  stipulation 
of  the  parties,  as  required  by  Act  March  16, 
1915  (Laws  1915,  c.  142),  $  6,  is  not  based  upon 
a  technicality,  bat  was  due  to  failure  to  comply 
with  mandatory  provision  of  law. 

2.  Appeal  and  error  «=>833(4)— General  «!• 
legations  in  petition  for  rehearing  that  deci- 
sion violated  oonstitutional  provisions  eaa 
be  disregarded. 

Oeneral  allegations  in  the  petition  for  re- 
hearing that  the  decision  of  the  Supreme  Court 
deprives  appellant  of  its  property  without  doe 
process  at  law,  that  it  is  contrary  to  the  law 
of  the  land  and  to  the  United  States  Constitu- 
tion, without  pointing  out  wherein  the  decision 
would  bave  the  effect  alleged,  can  be  ignored 
on  account  of  their  generality. 

3.  Appeal  and  error  $=3833(5)— Brief  cannot 
be  tiled  on  petition  for  rehearing. 

Under  Supreme  Court  rule  16  (154  Pac 
x),  no  brief  can  he  filed  in  support  of  a  peti- 
tion for  rehearing,  nor  is  any  argument,  except 
such  as  may  be  contained  in  the  petition  and 
reply  thereto,  permissible. 

4.  Appeal  and  error  €=>832(4)  —  Rehearing 
cannot  be  granted  on  contention  not  urged  In 
original  hearing. 

A  point  which  was  not  urged  at  the  original 
hearing  in  the  Supreme  Court  either  in  the 
brief  or  in  the  oral  argument  does  not  entitle 
the  appellant  to  a  rehearing. 

5.  Appeal  and  error  €=>  I— Legislature  can  reg- 
ulate mode  of  exercising  oonstitutional  right 
of  appeal. 

The  constitutional  right  of  appeal,  based 
upon  tlie  provision  conferring  appellate  juris- 
diction on  the  Supreme  Court,  may  be  regulated 
by  the  Tvegislature  as  to  the  time  and  manner 
of  talcing  an  appeal,  so  long  as  the  regulations 
do  not  unreasonably  restrict  the  right. 

6.  Exceptions,  bill  of  <s=>2— Act  regulating  al- 
lowance of  bill  of  exceptions  does  not  aarea- 
sonably  restrict  right  of  appeal. 

The  statute,  requiring  a  bill  of  exceptions 
to  be  allowed  by  the  court  in  which  the  action 
was  tried,  or  by  the  judge,  or  by  agreement  of 
the  parties,  is  not  an  unreasonable  restriction 
of  the  right  of  appeal,  but  is  a  salutary  require- 
ment, calculated  to  acquaint  the  appellate  court 
with  the  true  status  of  the  controverted  ques- 
tions. 

On  petition   for  rehearing.    Petition   de- 
nied. 
Ftor  former  opinitm,  see  204  Pac.  504.. 
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A.  Grant  Miller,  of  Reno,  and  George  A. 
Montrose,  ot  Gardnerville,  for  appellant. 

Piatt  &  Sanford,  of  Carson  City,  for  re- 
spondents. 

DUOKEH,  J.  [1]  AppeUant  has  filed  a  pe- 
tition for  rehearing.  In  the  petition  it  has 
seen  fit  to  lay  stress  on  ttie  c<mtentlon  tbat 
the  decision  of  this  court  dismlaslng  the  ap- 
peal and  affirming  the  Judgment  is  based  up- 
on a  technicality.  No  assertion  could  be 
more  contrary  to  the  fact  Appellant's  loss 
,of  a  hearing  on  the  merits  was  not  due  to 
the  application  of  any  technical  rule  of  pro- 
cedure, but  to  the  failure  of  its  counsel  to 
comply  with  a  plain,  mandatory  provision  of 
law,  whereby  the  errors  claimed  to  have 
been  committed  by  the  court  below  could  be 
reviewed  by  this  court. 

By  force  of  statute  a  bill  of  exceptions 
Is  the  only  means  whereby  error  not  appear- 
ing on  the  face  of  the  Judgment  roll  can  be 
reviewed  by  the  appellate  court  A  bill  of 
exceptions  becomes  such  only  when  It  Is  set- 
tled and  allowed  by  the  Judge,  or  court,  or 
by  stipulation  of  the  parties.  Under  the  old 
practice,  as  we  pointed  out  In  the  original 
^  opinion,  the  statutory  rule  for  authenticating 
a  statement  on  appeal  was  the  same.  None 
of  the  papers  appearing  In  the  transcript  on 
appeal  In  this  case,  and  claimed  to  be  bills 
of  exceptions,  was  settled  or  allowed  by  the 
trial  judge,  or  court,  or  by  stipulation  of  the 
parties.  This  appears  from  the 'record  it- 
self, and  from  the  admission  of  counsel,  who 
claim  that  no  such  settlement  and  allowance 
is  necessary.  The  claim  is  groundless,  and 
to  allow  It  would  be  subversive  of  our  legal 
system  of  bringing  errors  to  this  court  on  ap- 
peal. 

By  an  act  of  the  I>KlslatHre  approved 
March  16,  1915  (Laws  1915,  c.  142).  a  bill  of 
exceptions  may  be  prepared  as  to  any  deci- 
sion, ruling,  or  order  made  during  three  dif- 
ferent stages  of  an  action  or  special  pro- 
ceeding. Section  1,  as  amended  by  the  Ijeg- 
Islature  of  1919  (Laws  1919,  a  237),  provides 
for  a  bill  of  exceptions  as  to  errors  claimed 
to  have  been  committed  after  the  filing  of 
the  complaint  and  before  trial.  Section  2 
provides  for  a  bill  of  exceptions  6s  to  er^ 
rors  alleged  to  have  been  made  from  the 
time  the  action  or  special  proceeding  Is 
called  for  trial,  to  and  including  the  enter- 
ing of  final  judgment.  Section  6  provides' 
for  bills  of  exceptions  after  final  Judgment. 
In  each  case  the  statute  requires  that  the 
bill  tit  exceptions  shall  be  settled  and  al- 
loTwed  by  the  Judge,  or  court,  or  by  stipula- 
tion of  the  parties.  The  act  of  1915  permits 
any  party  at  his  option  to  submit  the  tran- 
scription of  the  proceedings  to  the  court  for 
allowance  and  settlement  as  a  bill  of  excep- 
tions. In  this  regard  section  5  of  the  act 
provides: 

"Sec.  5.  In  all  cases  where  an  oflBcial  re- 
porter is  appointed  by  the  court,  under  author- 


ity of  law,  or  by  agreement  of  the  parties,  a 
transcription  of  tiie  shorthand  report  of  the 
proceedings  in  any  action  or  special  proceeding, 
when  certified  by  said  reporter  to  be  a  full, 
true,  and  correct  transcription  of  such  pro- 
ceedings, may,  at  the  option  of  any  party,  be 
submitted  to  the  court  for  allowance  and  set- 
tlement, as  the  bill  of  exceptions  required  under 
tiie  provisions  of  Uiis  act,  and  the  court  or 
judge  shall  thereupon  attach  the  certificate  as 
herein  provided,  whereupon  such  bill  of  excep- 
tions shall  be  and  become  a  part  of  the  record." 

The  certificate  required  is  mentioned  In 
section  1  of  the  act — "a  certificate  to  the  ef- 
fect tbat  such  bill  of  exceptions  is  correct 
and  has  been  settled  and  allowed." 

Counsel  for  appellant  did  not  comply  with 
these  provisions  of  the  statute.  In  volume 
2  they  simply  present  a  transcription  of  the 
proceedings  and  testimony  certified  to  by  the 
reporter,  and  maintain  that  that  is  sufficient 
That  it  is  not  sufficient  is  shown  by  the  pro-' 
vision  <rf  the  statute  to  which  we  have  refer-' 
red. 

[2-5]  It  is  set  forth  in  general  terms  in 
the  petition  for  rehearing  that  the  decision 
of  this  court  deprives  appellant  of  its  prop- 
erty without  due  process  of  law;  that  it  is 
contrary  to  the  law  of  the  land,  and  contrary 
to  the  provisions  of  the  United  States  Con- 
stitution. These  are  mere  allegations,  and 
we  should  be  justified  in  ignoring  them  on 
account  of  their  generality.  It  is  not  pointed 
out  In  the  petition  wherein  the  decision  of 
this  court  would  have  the  effect  alleged. 
True,  counsel  for  appellant  request  the  priv- 
ilege of  filing  a  brief  upon  the  allegations 
made,  but  this  request  must  be  denied  for 
the  reason  that  such  practice  Is  prohibited  by 
rule  15  pf  this  court  (154  Pac.  x).  No  ar- 
gument except  such  as  may  be  contained  in 
the  petition  and  reply  thereto  Is  permissible 
on  a  petition  for  rehearing.  'We  fe^  Justi- 
fied in  assuming,  however,  that  appellant 
intended  to  assert  that  the  decision  of  the 
court  had  the  effect  alleged,  in  that  It  de- 
prived appellant  of  the  right  of  appeal  guar- 
anteed by  the  Constitution.  This  point  must 
have  been  overlooked  on  the  original  hear- 
ing, for  it  was  not  urged,  either  in  counsels' 
brief  or  in  the  oral  argument,  and  for  this 
reason  a  rehearing  could  not  be  grtCnted, 
even  though  there  was  merit  in  the  conten- 
tion. Beck  V.  Thompson,  ■  22  Nev.  419,  41 
Pac.  1;  Brandon  v.  West,  29  Nev.  135,  85 
Pac.  449,  88  Pac.  140;  Nelson  r.  Smith,  42 
Nev.  812,  176  Pac.  261,  178  Pac.  625;  In  re 
Forney's  Estate,  43  Nev.  242,  184  Pac.  206, 
186  Pac.  678.  The  point  Is  without  any 
merit  however,  and  we  will  brlefiy  Indicate 
our  views  upon  It  The  question  is  strict- 
ly analogous  to  the  one  determined  by  this 
court  in  Coffin  v.  Coffin,  40  Nev.  345,  163  Pac. 
731.  A  motion  to  dismiss  the  appeal  in  that 
case  was  granted  for  failure  to  serve  and 
file  an  assignment  of  errors  as  required  by 
section  13  of  said  act  of  1915.    Upon  the 
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point  made  by  appellant  tbat  to  sustain  the 
motion  would  be  to  deprive  him  of  his  con- 
stitutional right  of  appeal,  the  court  said: 

"It  is  true  that  the  Constitution  gives  the 
right  of  appeal,  and  the  Legislature,  under  the 
pretense  of  prescribing  forms,  cannot  deprive 
parties  of  substantial  rights.  •  *  *  But  it 
is  equally  true  that  the  constitutional  right  of 
appeal  is  to  be  enjoyed  and  exercised  subject  to 
the  regulations  of  law  and  practices  of  the 
court." 

[6]  Our  Constitution  merely  confers  appel- 
late Jurisdiction  upon  the  Supreme  Court. 
It  does  not  prescribe  the  mode  by  which  an 
appeal  to  it  may  be  taken.  The  Legislature, 
therefore,  has  full  power  to  prescribe  such 
regulations  as  to  the  time  and  manner  of 
taking  an  appeal  as  may  not  unreasonably 
restrict  the  right.  It  cannot  be  said  that  a 
legislative  enactment  requiring  a  bill  of  ex- 
ceptions to  be  settled  and  allowed  by  tlie 
court  in  which  the  action  was  tried,  or  the 
judge,  or  by  agreement  of  the  parties,  is  an 
unreasonable  restriction  of  the  right  of  ap- 
peal. On  the  other  hand,  it  must  be  con- 
ceded to  l>e  a  wise  and  salutary  requirement 
fully  calculated  to  acquaint  the  appellate 
court  with  the  true  status  of  the  controvert- 
ed questions  as  they  arose  in  the  court  Ite- 
low. 

The  petition  for  rehearing  is  denied. 

SANDERS,  O.  J.,  and  COLEMAN,  J.,  oon- 
cnr. 


(E»  Utah,  632) 

TOWLER  et  at.  v.  WARENSKI  et  al. 
(No.  3729.) 

(Supreme  Court  of  Utah.    Feb.  23,  1922.) 

1.  Manitamus  9=»I90— Costs  are  In  court's  dis- 
cretion. 

Under  Comp.  Laws  1917,  {I  7036,  7088, 
7041,  7048  to  7048,  and  7401,  costs  in  manda- 
mus proceedings  against  a  judge  or  public  offi- 
cer are  in  the  court's  discretion.i 

2.  Mandamus  ®=>I90  —  Cost  bill  need  not  be 
served  within  5  days  after  remittitur. 

In  view  of  Comp.  Laws  1917,  |  7046,  re- 
quiring that  the  same  costs  on  review  in  spe- 
cial proceedings  otherwise  than  by  appeal  be  al- 
lowed as  on  appeal,  the  party  to  whom  costs 
are  awarded  by  tBe  appellate  court  in  manda- 
mus may  serve  bis  cost  bill  at  any  time  within 
30  days  after  the  remittitur  is  filed  as  provided 
by  section  7048;  section  7047,  requiring  serv- 
ice within  5  days  after  the  verdict  or  notice  of 
dedsion,  applying  only  to  actions  determined  in 
the  district  courts. 

Application  for  mandamus  by  Richard  O. 
Towler  and  another  against  W.  J.  Warenski 
and  another.  Teremptory  writ  denied,  at 
plaintiffs'  cost  (202  Pac.  374).  Plaintiffs' 
motion  to  disallow  costs  denied. 


O.  W.  Moffat  of  Murray,  for  i^ipellants. 
Jolm  E.  Plzton,  of  Murray,  for  respond- 
ents. 

FRICK,  3.  The  question  to  be  determined 
arises  upon  plaintiff's  "motion  to  disallow 
costs." 

The  facts,  briefly  stated,  are:  On  October 
25,  1921,  plaintiffs  filed  their  appUcation  for 
an  alternative  writ  of  mandate  against  the 
defendants  and  such  a  writ  was  duly  grant- 
ed on-  said  day,  and  made  returnable  on  the 
29th  day  of  said  month.  On  the  return  day 
the  parties  appeared  and  submitted  the  cause' 
for  decision  entirely  upon  questions  of  law. 
On  the  12th  day  of  Deceml)er  following  this 
court  handed  down  a  written  opinion,  in 
wtiich  it  decided  the  questions  of  law  In 
favor  of  the  defendants  and  denied  a  per- 
emptory writ  of  mandate  "at  plaintiffs'  cost" 
See  (Utah)  202  Pac.  374.  The  proceeding 
was  thus  completely  disposed  of.  On  De- 
cember 23,  1821,  defendants'  counsel  served 
upon  plaintiffs'  counsel  his  "memorandum  of 
costs  and  disbursements"  in  the  proceeding. 
On  December  24,  plaintiffs'  counsel  filed  a 
"motion  to  disallow  costs"  for  the  alleged 
reason  that  "the  defendants'  cost  bill  was 
not  served  within  the  time  required  by  law." " 
The  motion  was  submitted  to  this  court  with- 
out argument  on  the  part  of  plaintiffs'  coun- 
sel. Neither  has  he  filed  any  brief  or  argu- 
ment in  support  of  his  motion. 

The  question  arises  entirely  upon  the 
meaning  of  our  statutes  and  the  established 
practice  of  this  court 

Comp.  Laws  Utah  1917,  |  7036,  provides 
that  costs  are  allowed  to  the  prevailing  party 
in  original  proceedings.  Section  703S  pro- 
vides that  In  cases  not  provided  for  in  sec- 
tion 7036  "costs  may  be  allowed  or  not,  and, 
if  allowed,  may  be  apportioned  between  the 
parties"  in  the  discretion  of  the  court  Sec- 
tion 7041  provides  that  when  a  new  trial  is 
ordered,  or  when  a  judgment  Is  modified  on 
appeal,  "the  costs  of  appeal  are  in  the  dis- 
cretion of  the  court."  That  section  further 
provides : 

"In  all  other  cases  the  prevailing  party  shall 
recover  from  the  other  party  bis  costs." 

Section  7046  reads: 

"When  the  decision  of  a  court  of  inferior  ju- 
risdiction in  a  special  proceeding  is  brought 
before  a  court  of  higher  jurisdiction  for  review, 
in  any  other  way  than  by  an  appeal,  the  same 
costs  must  be  allowed  as  in  cases  on  appeal, 
and  may  be  collected  by  execution  or  in  su<^ 
manner  as  the  court  may  direct,  according  to 
the  nature  of  the  case." 

Section  7047  is  as  follows: 

"The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  most  deliver 
to  the  clerk,  and  serve  a  copy  upon  the  adverse 
party,  within  five  days  after  the  verdict  or  no- 
tice of  the  decision  of  the  court  or  referee,  or. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBER  Iq  all  Key-Numbered  Digests  and  Indezei 
'  SUta  T.  Ritchie,  Judg*^  U  Utah,  394,  31  Pac.  21. 
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if  the  entry  of  the  judgment  on  the  verdict  or 
decision  be  stayed,  then  before  such  entry  is 
made,  a  memorandum  of  the  items  of  his  costs 
and  necessary  disbursements  in  the  action  or 
proceeding,  which  memorandum  must  be  veri- 
fied by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating 
that  to  the  best  of  his  knowledge  and  belief 
the  Items  are  correct,  and  that  the  disburse- 
ments have  been  necessarily  incurred  in  the 
action  or  proceeding.  A  party  dissatisfied  with 
the  costs  claimed  may,  within  five  days  after 
notice  of  filing  of  the  bill  of  costs,  file  a  mo- 
tion to  have  the  same  taxed  by  the  court  io 
which  the  judgment  was  rendered,  or  by  the 
judge  thereof  at  chambers." 

Section  7048  provides: 

"Whenever  costs  are  awdrded  to  a  party  by 
an  appellate  court,  if  such  party  claims  costs,' 
he  shall,  within  thirty  days  after  the  remitti- 
tur is  filed  with  the  clerk  below,  serve  upon 
the  opposite  party  a  memorandum  of  his  costs, 
verified  as  prescribed  by  law,  and  deliver  the 
same  to  the  clerk  of  the  court  below:  Pro- 
vided, that  if  a  remittitur  be  filed  by  the  party 
against  whom  the  costs  are  awarded,  that  par- 
ty shall  serve  written  notice  of  the  filing  there- 
of on  the  party  to  whom  the  costs  itre  awarded, 
and  the  period  for  filing  the  cost  bill  shall  be- 
gin to  run  with  the  service  of  such  notice. 
The  coat  to  be  awarded  to  a  party  as  provid- 
ed in  this  and  the  preceding  sections  shall  in- 
clude the  reasonable  cost  of  printing  transcripts 
and  briefs,  and  of  transcribing  the  stenogra- 
pher's notes  or  minutes  of  the  trial  or  hear- 
ing. The  opposite  party  may,  within  ten  days 
after  service  of  the  memorandum  of  costs,  upon 
notice  given,  move  the  court  below  to  correct 
the  bill  of  costs  as  in  other  cases.  Upon  the 
decision  of  the  motion,  the  clerk  shall  forth- 
with attach  the  memorandum  of  costs  to  the 
remittitur,  and  annex  both  to  the  judgment  roll, 
and  enter  minutes  of  his  doings  in  the  judg- 
ment docket.  Thereafter  the  judgment  of  tho 
appellate  conrt  shall  constitute  and  stand  as 
the  judgment  of  the  court  below  and  become  a 
lien  upon  the  real  property  of  the  party  against 
'whom  the  costs  are  awarded,  with  the  right  of 
execution  therefor  as  in  other  cases." 

Section  7401,  which  relates  to  a  proceed- 
ing In  mandamus,  reads  as  foUows: 

"If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  be  has  sus- 
tained, as  found  by  the  jury,  or  as  may  be  de- 
termined by  the  court  or  referees,  upon  a  ref- 
erence to  bo  ordered,  together  with  costs;  and 
for  such  damages  and  costs  an  execution  may 
issue,  and  a  peremptory  mandate  must  also  be 
awarded  without  delay." 


TOWliER  ▼.  WARENSKl  031 

(tot  F.) 

[1,2]  In  State  ▼.  Ritchie,  Judge,  32  Utah, 
394,  91  Pac.  24,  this  court,  in  following  th* 
decisions  in  prior  cases,  held  that  in  man- 
damus proceedings  against  a  judge  or  publlf 
office  costs  are  in  the  discretion  of  the 
court  That  has  been  the  uniform  holding 
and  practice  of  this  court  for  more  than  19 
years.  Moreover,  the  practice  in  this  court 
in  taxing  and  serving  costs  bills,  whetbei 
original  or  appellate,  has  been  in  accordance 
with  the  provisions  of  section  7048,  and  not 
tu  accordance  with  section  7047.  as  now  con- 
tenued  by  plaintiffs'  counsel.  A  mere  cur- 
sory reading  of  section  7047,  we  think,  shows 
that  it  was  Intended  to  apply  to  actions  de- 
termined in  the  district  courts,  that  is,  in 
trial  courts,  and  that  section  7048  was  in- 
tended to  apply  to  this  court  True,  that 
section  applies  more  particularly  to  appeal 
cases,  but  if  section  7046  is  read  in  connec- 
tion with  section  7048,  as  it  must  be,  it  is 
clear  .that  the  portion  of  section  7046  ap- 
plies to  special  proceedings  like  the  one  at 
bar  precisely  the  same  as  to  appellate  pro- 
ceedings. Nor  is  there  the  slightest  reason 
why  the  provisions  of  sections  7046  and  7048 
should  not  apply  to  special  proceedings  In 
this  conrt  To  adopt  plaintiffs'  contention 
would  necessarily  lead  to  confusion  and  con- 
flict in  that  there  would  be  one  kind  of  pro- 
cedure in  one  class  of  cases  before  this  court 
and  a  different  kiud  in  another  class,  with- 
out any  valid  reason  for  such  difference. 
Moreover,  it  would  entirety  Ignore  the  long- 
settled  practice  of  this  court  in  serving  cost 
bUls. 

If  a  party  desires  the  judgment  of  this 
court  with  respect  to  the  taxing  of  costs  un- 
der peculiar  circumstances  he  may,  no  doubt, 
bring  the  matter  to  the  attention  of  this 
court  and  may  obtain  such  an  order  or 
direction  as  the  "nature  of  the  case"  re- 
quires. 

The  writer  has  carefully  gone  over  the 
statutes  of  both  CaiLforuia  and  Montana, 
from  which  states  our  sections  referred  to 
and  others  relating  to  costs  are  principal- 
ly taken,  and  he  has  found  nothing  which 
in  any  way  conflicts  «vith  the  former  prac- 
tice of  this  court  or  with  the  views  herein 
expressed. 

The  motion  to  disallow  costs  Should  there- 
fore be,  and  the  same  Is,  accordingly,  denied. 

CORFMAN,  O.  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 
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(n  Utah,  4»7) 
PARDEE  V.  NELSON  et  ox.     (No.  3688.) 

\)Supreiiie  Court  of  Utah.    Feb.  IS,  1922.) 

1.  Trover  utf  oonverelon  ®=92— Unfndorseii 
certificate  of  stock  held  not  subject  of  con* 
version. 

Where  a  certificate  of  stock  belooging  to 
«ne  who  had  not  indorsed  the  certificate  was 
delivered  by  the  company  to  another,  his  re- 
tention Df  possession  after  demand  by  the 
owner  did  not  constitute  a  conversion,  as  he 
could  not  appropriate  the  stock  to  his  own  nse 
without  the  owner's  indorsement. 

2.  S'rover  and  conversion  $=970— Title  passee 
on  satisfaction  of  Judgment. 

When  plaintiff  in  conversion  recovers  judg- 
ment and  obtains  satisfaction  thereof,  defend- 
ant succeeds  to  plaintiff's  title. 

Appeal  from  Third  District  Coiirt,  Salt 
Lake  County ;   G.  A.  Iverson,  Jndge. 

Actign  by  James  D.  Pardee  against  Hyrum 
h.  Nelson  and  wife.  From  a  judgment  for 
costs  only  against  the  named  defendant  and 
dismissing  the  action  against  defendant  wife, 
plaintiff  appeals.    Affirmed. 

Evans  &  Sullivan,  of  Salt  I^ake  CitT,  for 
appellant. 

James  Ingcbretsen  and  Fisher  Harris,  both 
of  Salt  Lake  City,  for  respondents. 

THUKMAN,  J.  Plaintiff  brought  this  ac- 
tion In  the  district  court  of  Salt  Lake  coun- 
ty for  the  conversion  of  certain  shares  of  the 
capital  stock  of  the  Plngree  Sugar  Company, 
a  corporation,  and  for  the  certificate  of  stock 
representing  said  shares.  The  complaint  is 
in  the  usual  form  for  conversion,  where  the 
defendant  comes  rightfully  into  possession  of 
property,  but  wrongfully  withholds  It  after 
proper  demand  by  the  owner. 

The  defendants,  answering,  denied  the 
conversion,  but  admitted  that  defendant  H. 
L.  Nelson  held  a  certificate  for  eight  shares 
of  said  stock  issued  in  the  name  of  John  £}. 
Martinsen  without  any  assignment  or  in- 
dorsement thereon.  It  is  unnecessary  in  this 
connection  to  state  tlJe  purpose  alleged  for 
withholding  said  stock,  as  the  same  will  ap- 
pear in  the. findings  of  the  court,  the  sub- 
stance of  which  will  be  hereinafter  stated. 

The  trial  court  to  whom  the  case  was  tried 
without  a  jury  found,  In  effect,  that  prior  to 
May,  1920,  defendant  H.  I*  Nelson,  with 
funds  belonging  to  John  E.  Martinsen,  pur- 
chased for  Martinsen  eight  shares  of  the 
stock  in  question  and  caused  it  to  be  regis- 
tered In  Martinsen's  name  on  the  books  of 
the  company ;  that  the  company  delivered  to 
said  Nelson  for  Martinsen  a  certificate  for 
said  shares,  certifying  that  Martinsen  was 
the  o%vner  of  eight  shares  of  the  capital  stock 
of  said  company;  that  said  certificate  was 
not,  and  had  never  been.  Indorsed  by  Martin-  \ 


sen,  or  any  other  person;  that  the  certificate 
was  not  delivered  to  said  Martinsen,  nor  has 
said  Martinsen  ever  demanded  the  same; 
that  said  Nelson  has  retained  possession  of 
the  same  under  claim  of  right  until  he 
should  be  released  from  all  liability  upon  a 
certain  promissory  note  executed  by  him  for 
Martinsen's  accommodation  and  Indorsed  by 
Martinsen  to  the  Utah  State  National  Bonk, 
which  bank  now  holds  the  same;  that  said 
H.  L.  Nelson  had  no  right,  nor  was  he  au- 
thorized by  said  Martinsen  to  retain,  said 
certificate  until  relieved  from  said  liability: 
that  on  May  12,  1920,  Martinsen  sold,  assigri- 
ed,  and  transferred  to  the  plaintiff  said 
stock  and  the  certificate  therefor,  and  plain- 
tiCf  at  various  times  pri6r  to  commencing 
this  suit  demanded-  of  said  H.  h.  Nelson  that 
he  deliver  said  certificate  to  plaintiff,  but 
that  said  Nelson  refused  to  do  so  until  re- 
lieved from  liability  on  said  promissory 
note;  that  said  defendant  H.  L.  Nelson  has 
never  claimed  to  own  said  stock  or  asserted 
any  right  or  Interest  in  regard  thereto  other 
than  to  retain  said  certificate  In  his  posses- 
sion as  aforesaid,  and  has  never  exercised, 
or  sought  to  exercise,  any  right  or  claim  as 
a  stockholder  in  said  corporation ;  that 
plaintiff  has  at  no  time  exercised,  or  sought 
to  exercise,  any  right  as  a  stockholder  in 
said  corporation;  that  the  value  of  said 
shares  on  the  date  of  plaintiff's  demand  can- 
not be  determined  from  the  evidence,  and 
that  the  value  of  the  certificate  was  not  in 
excess  of  $1.  Finally,  the  court  finds  that 
subsequent  to  May  12,  1920,  and  prior  to  the 
commencement  of  the  action,  plaintiff  de- 
manded of  defendant  Ida  L.  Nelson  that  she 
surrender  said  certificate  to  him,  but  said 
certificate  was  not  then  and  never  has  been 
in  the  possession  of  said  defendant,  and  she 
has  never  asserted  any  dominion  or  control 
over  the  same,  or  the  stock  represented 
thereby. 

As  conclusions  of  law  the  court  found  that 
the  defendant  H.  L.  Nelson  converted  the 
certificate  of  stock  to  his  own  use,  and  that 
plaintiff,  as  to  him,  was  entitled  to  his  costs. 
The  court  further  found  th^t  as  to  the  de- 
fendant Ida  L.  Nelson  plaintiff  was  entitled 
to  nothing,  and  that  the  action  against  her 
should  be  dismissed.  Judgment  was  entered 
In  accordance  with  the  findings,  and  plain- 
tiff appeals  to  this  court  for  a  reversal  of  the 
judgment 

[1,2]  It  is  not  necessary  to  enter  Into  a 
detailed  statement  of  the  facts  disclosed  by 
the  evidence.  It  is  sufficient  to  say  that  for 
all  practical  purposes  in  determining  the 
issues  presented  the  evidence  sustains  the 
findings  of  the  trial  court,  and  in  that  re- 
gard nothing  further  need  be  said  in  this 
connection.  The  substantial  question  to  be 
determined  and  the  one  which  in  our  judg- 
ment is  controlling  to  the  case  Is,  Did  the 
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court  err  In  not  finding  that  tither  one  or 
both  of  the  defendants  had  converted  the 
shares  of  stock?  This,  under  the  facts  found 
by  the  court,  as  well  as  under  the  facts  dis^ 
closed  by  the  record,  Is  a  pure  question  of 
law  to  be  determined  by  the  law  of  conv^- 
slon  as  applied  to  cases  similar  or  analogous 
to  the  case  at  bar.  It  will  not  be  necessary 
to  enter  upon  an  elaborate  discussion  of  the. 
elanentary  principles  of  the  law.  of.  coutot- 
sion.  C3ouna^  for  appellant  have  catied  our 
attentlcHi  to  Fletcher's  Cyc.  Corps,  vol.  5,  { 
3i46,  which  says: 

"What  GonstitQtes  a  ConTenrion— General 
Principles.  Any  act  of  dominion  wrongfully 
exerted  orer  another's  property,  in  denial  of 
Ua  risht,  or  inconsistent  with  it,  may  be  treat- 
ed as  a  conversion ;  and  this  is  jost  as  true  of 
■hares  of  stock  as  it  is  of  other  property." 

The  excerpt  quoted  is  a  general  statement 
of  what  In  law  constitutes  conversion.  Like 
all  goieral  statements  made  by  text-writers 
of  the  law  relative  to  particular  subjects, 
they  should  be  read  In  the  light  of  the  cases 
to  which  they  refer  in  support  of  the  text. 
If  that  is  done  in  respect  to  the  language 
quoted  from  Fletcher,  it  wUl  be  found  that 
not  one  case  is  dted  bearing  the  slightest 
resemblance  to  the  case  before  the  court 

As  an  lllastration  of  how  liable  counsel 
are  to  misapply  the  doctrine  of  a  given  case 
or  text  and  unwittingly  distort  its  real 
meaning,  scope,  and  effect,  counsel  for  ap- 
pellant assert  that — 

"This  question  has  been  fully  settled  by  the 
eonrt,"  and  that  "it  seems  unnecessary  to  look 
elsewhere  for  the  law  on  this  proposition." 

They  then  refer  to  Coray  v.  Perry  Irriga- 
tion Co.,  50  Utah,  TO,  166  Pac.  672,  in  sup- 
port of  the  assertion,  In  connection  with 
that  rase  they  also  refer  to  certain  language 
in  the  opinion  quoted  from  Kuhn  v.  McAl- 
lister, 1  Utah,  274.  It  is  needless  to  say  that 
neither  of  -these  cases  sheds  any  light  upon 
the  vital  question  presented  here.  The  most 
that  can  be  said  of  them  is  that  they  hold 
that  shares  of  stock  in  a  corporation  are  the 
subject  of  conversion  where  they  are  wrong- 
fully taken  or  withheld  from  the  owner  and 
appropriated  to  the  use  of  another.  If  that 
were  the  question  before  the  court,  the  cases 
cited  would  be  controlling.  Here  we  have  to 
deal  with  a  question  entirely  different.  The 
defendants  In  this  case  had  no  power  to  ap- 
propriate the  shares  to  their  own  use  or  to 
the  use'  of  another,  for  the  certificate  was 
nbt  indorsed  by  Martlnsen.  For  the  same 
reason  plaintiff  was  not  and  could  not  be  de- 
prived of  his  property,  notwithstanding  there 
may  have  been  some  interference  therewith 
for  wht<±i  In  a  proper  proceeding  he  might 
have  been  entitled  to  damages  especially  as 
«^>alnst  the  defendant  H.  L.  Nelson. 

The  court  Is  of  opinion  that  this  case 
comes  within  the  principle  announced  In 
I>aKKett  V.  Davis,  63  Mich.  36,  18  N.  W.  648, 


51  Am.  Rep.  01,  dted  by  resitondents.  The 
facts  of  the  case  and  conclusions  of  the  court 
in  the  Daggett  Case  are  substantially  as  fol- 
lows: Daggett  and  Davis  were  respectively 
secretary  and  presld'ent  of  a  corporation. 
Daggett  resigned,  but  when  he  surrendered 
his  office  he  left  in  the  company's  safe  a  cer- 
tificate of  stock  issued  to  himself,  but  unin- 
dorsed. It  was  taken  from  the  safe  by  the 
defendant,  as  he  claimed,  without  intention, 
and  because  It  had  in  some  way  gotten 
among  some  of  his  own  papers.  When  he 
was  called  upon  for  It  he  at  first  denied  hav- 
ing It,  but  afterwards  when  he  found  It  he 
declined,  according  to  the  testimony  of  the 
plaintiff,  to  surrender  it,  and  made  some 
claim  that  there  were  unadjusted  matters 
between  the  plaintiff  and  the  corporation 
which  plaintiff  should  first  adjust.  A  formal 
demand  for  the  certificate  having  been  made, 
plaintiff  brought  his  action  for  conversion. 
There  was  no  evidence  that  defendant  hnd 
ever  made  any  use  of  the  certificate  for  his 
own  purpose.  He  had  merely  refused  to  sur- 
render It  when  demanded.  Neither  was 
there  any  evidence  that  plaintiff  had  ever 
been  denied  the  rights  of  a  shareholder  In 
the  corporation,  either  at  a  corporate  meet- 
ing or  at  any  other  time. 

The  plalntifTs  action  was  grounded  on  the 
fact  that  defendant  had  retained  his  certifi- 
cate and  refused  to  surrender  it  on  demand. 
The  Jury  found -In  favor  of  plaintiff  for  the 
market  value  of  the  stock.  Defendant  sp- 
pealed. 

The  case  as  stated  by  the  appellate  court 
involved  three  questions  to  be  determined: 
(1)  Whether  trover  would  lie  for  a  certificate 
of  corporate  stock ;  (2)  If  it  would  lie,  wheth- 
er a  conversion  was  sufficiently  established: 
(3)  whether  the  damages  are  to  be  measured 
by  the  market  value  of  the  stock. 

The  court  then  proceeded  to  determine  the 
first  question  presented,  and  reached  the  con- 
clusion that  the  action  would  lie  either  for 
shares  of  stock  or  for  the  certificates  repre- 
senting such  shares,  where  the  certificate  is 
wrongfully  used  for  such  purpose. 

As  to  the  second  question,  the  court  held 
that  there  could  be  no  conversion,  for  tlie 
reason  that,  although  the  defendant  had  the 
certificate  In  his  possesslcm,  he  could  make 
no  use  of  It,  as  It  stood  In  the  name  of  the 
plaintiff,  and  could  not  be  transferred  with- 
out his  Indorsement.  Numerous  cases  are 
dted  by  the  court 

As  to  the  third  question,  the  court  said: 

"But  the  court  erred  in  holding  that  if  a  con- 
version was  made  out  the  plaintiff  was  entitled 
to  recover  the  market  value  of  the  shares.  As 
the  plaintiff  has  all  the  while  remained,  and  still 
is,  the  owner  of  the  shares,  and  the  defendant 
will  not  by  the  recovery  become  owner,  the 
error  seems  very  plain." 

The  Judgment  was  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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The  analogy  betweoi  that  case  and  tbe 
case  at  bar  Is  close  enough  for  all  practical 
purposes  to  almost  make  It  a  case  in  point. 
Indeed,  the  cases  are  Identical  in  principle 
in  every  respect  except  the  single  fact  that 
In  the  Michigan  case  tbe  plaintiff  was  a 
stoclcholder  on  the  books  of  tbe  corporation, 
but  did  not  have  possession  of  tbe  certifi- 
cate, while  here  plaintiff  was  a  stockholder 
by  assignment  from  the  owner,  and  was  al- 
so without  posfiession  of  the  certificate. 
Plaintiff  in  the  Michigan  case,  without  his 
certificate,  had  no  power  to  sell,  dispose 
of,  or  transfer  his  stock  in  the  usual  way, 
and  consequently  was,  by  the  wrongful  act 
of  defendant,  deprived  of  that  complete 
dominion  over  his  property  which  It  is  con- 
tended in  the  instant  case  constitutes  conver- 
sion. The  only  palpable  way  in  the  Michi- 
gan case  by  which  the  plaintiff  could  have 
sold  or  dir^poscd  of  bis  stock,  if  the  purchas- 
er was  willing  to  take  the  risk,  would  have 
been  to  indemnify  the  purchaser  against  the 
contingency  of  some  one  presenting  tbe  out- 
standing certificate  with  a  forged  indorse- 
ment. The  plaintiff  in  the  Instant  case,  by  a 
like  indemnity  to  the  company,  might  have 
procured  a  certificate  to  himself  upon  pre- 
senting tiis  asslgament  from  Martinsen,  the 
foiiner  owner.  It  is  evident  therefore  tliat 
tbe  language  of  the  excerpt  quoted  from 
Fletcher,  col.  6,  §  3446,  cannot  be  literally 
applied  to  the  case  at  bar  without  running 
counter  to  the  rule  promulgated  by  tbe  Mich- 
igan court. 

In  disposing  of  the  third  question  Involved 
in  tbe  Michigan  case  the  court  strongly  inti- 
mates that  one  reason  why  the  plaintiff  was 
not  entitled  to  recover  the  full  value  of  the 
shares  was  that  the  defendant  by  such  re- 
covery would  not  liecome  the  ov»Tier.  This 
suggestion  of  the  court  is  In  full  accord  with 
what  the  writer  has  always  supposed  was 
an  unchallenged  rule  in  cases  of  conversion. 
That  is  to  say,  when  tbe  plaintiff  In  conver- 
sion recovers  Judgment  and  obtains  satisfac- 
tion thereof  the  def^idant  succeeds  to  the 
plaintiff's  title.  An  unindorsed  certificate 
did  not  and  could  not  give  tbe  possession 
tbe  defendant  should  have  in  order  to  consti- 
tute a  conversion  of  tbe  shares.  It  was  suf- 
ficient as  far  as  the  certificate  was  concerned 
and  tbe  trial  court  so  fouud. 

The  case  of  Daggett  v.  Davis,  supra,  was 
followed  and  relied  on  by  the  Supreme  Court 
of  Nebniska  in  tbe  case  of  Cummins  v.  Peo- 
ple's Bldg.  Loan  &  Sav.  Ass'n,  61  Neb.  728, 
86  N.  \V.  4T4.  In  tliat  case  the  plaintiff  pur- 
chased a  certificate  for  certain  shares  In  the 
corporation  from  one  Thomas,  who  duly  in- 
dorsed the  same.  The  plaintiff  transmitted 
the  certificate,  together  with  the  proper  fee, 
to  the  secretary  of  tbe  association,  and  de- 
manded that  he  enter  a  transfer  on  the  books 
of  the  corporation.  The  secretary  replied  to 
the  effect  that  the  certificate  was  security 
under  tbe  articles  of  association  for  a  cer- 


tain mortgage  glY&a  by  Thomas  to  the  as- 
sociation for  $500,  and  lefused  to  make  the 
transfer  except  subject  to  the  mortgage  aud 
until  the  indebtedness  and  interest  thereon 
was  paid.  The  plaintiff,  without  making  fur- 
ther demand,  immediately  instituted  suit  foi 
conversion  of  tbe  certificate  and  shares  of 
stock.  Defendant  denied  the  conversion,  and 
set  up  tbe  foregoing  facts.  It  also  tendered 
back  tl^  certificate  of  stock  and.  fees  whldi 
had  hero  paid  for  the  transfer,  but  tbe  ten- 
der was  refused.  Judgment  was  entered  for 
defendant,  and  plaintiff  appealed.  As  tbe 
opinion  is  brief,  wc  quote  It  at  length: 

"The  judgment  was  right,  and  must  be  affirm- 
ed. There  was  no  evidence  to  sustain  a  finding 
of  even  a  technical  conversion  of  either  the 
stock  itself,  or  of  the  certificate  which  evi- 
denced it.  There  is  no  claim  that  plaintiff  has 
ever  been  deprived  of  any  of  his  rights  as  a 
shareholder  in  the  corporation.  There  could 
be  no  couversion  of  the  stock  itself,  though  de- 
fendant bad  the  certificate  in  its  possession, 
for  it  was  indorsed  from  Thomas  to  plaintift, 
aud  defendant  could  therefore  not  make  use  of 
it,  for  it  did  not  have  plaintiffs  indorsement. 
Defendant  came  rightfully  into  possession  of  the 
certificate,  and  could  not  have  converted  it, 
for  no  demand  or  refusal  was  pleaded  or  pror- 
ed,  nor  was  any  other  evidence  offered  tend- 
ing to  show  a  conversion  of  tbe  certificate  or 
of  the  stock  itself.  Daggett  v.  Davis,  53  Mich. 
35,  and  cases  there  cited.  As  the  case  was  for 
the  conversion  of  the  stock  and  certificate, 
plaintiff's  claim  that  he  should  have  recovered 
at  least  for  tbe  money  advanced  defendant  for 
transfer  fee  and  dues  is  not  well  taken.  That 
question  was  not  in  issue,  the  suit  being  strict- 
ly for  conversion  of  tbe  certificate  aud  stock. 
'The  judgment  of  the  lower  court  is  therefore 
affirmed." 

As  we  read  tbe  opinion,  the  court  decided 
the  case  on  two  distinct  grounds,  either  of 
which  was  suffldent  and  complete  In  Itself; 
(1)  On  tlie  grounds  which  controlled  In  the 
Michigan  case  (Daggett  v.  Davis);  and  (2) 
on  the  ground  that  there  was  no  demand  by 
plaintiff  before  entering  suit.  The  Michigan 
case  is  followed  almost  literally,  and  cited 
as  authority.  It  does  seem  to  us  that  the 
logic  of  these  two  cases  Is  Incontrovertible, 
und  that  it  applies  with  equal  force  to  tbe 
case  at  bar.  Tliere  is  no  claim  in  this  case 
that  plaintiff  was  ever  deprived  of  any  of 
his  rights  as  a  shareholder  In  the  corpora- 
tion, or  that  he  made  any  attempt  to  exer- 
cise such  right.  In  that  respect  tbe  i>ositlon 
of  tbe^plalntiff  in  tbe  Nebraska  case  was 
stronger  than  that  of  plaintiff  In  tbe  Instant 
case,  because  the  plaintiff  In  the  Nebraska 
case  did  at  least  attempt  to  obtain  a  trans- 
fer of  the  shares  to  himself,  and  was  denied 
the  right.  No  such  attempt  was  made  in  the 
present  case.  It  was  stated  In  both  cases 
referred  to.  In  effect,  that  there  could  be  no 
conversion  of  tbe  shares  by  defendant  be- 
causes  the  certificate  had  not  been  indorsed. 
We  regard  this  as  tbe  controlling  feature  of 
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th9  instant  case,  as  well  as  the  cases  we 
have  reviewed  at  length.  It  seems  to  us  that 
It  18  an  otter  perversion  of  the  term  "con- 
version" to  hold  that  a  party  has  converted 
property  when  he  stands  utterly  powerless 
to  deprive  the  owner  of  it  w  to  appropriate 
it  to  his  own  use  or  to  the  use  of  another. 

Having  reached  the  conclusion  that  the 
conduct  of  the  defendants  did  not  constitute 
a  conversion  of  the  shares  of  stock.  It  seems 
wholly  unnecessary  to  prolong  the  discussion. 
The  trial  court  found  that  defendant  Ida  L. 
Ndson  was  never  at  any  time  In  possession 
of  the  certificate  of  stock,  and  that  the  case 
as  to  her  should  he  dismissed.  Much  could 
be  said  concerning  the  distinction  between 
her  case  and  that  of  the  other  defendant, 
but  it  seems  to  the  writer  it  would  be  load- 
ing the  opinion  with  matter  wholly  unneces- 
sary to  a  decision  of  the  questions  Involved. 
For  the  same  reason  we  refrain  from  dis- 
cussing the  measure  of  damages. 

The  Judgment  of  the  trial  court  is  affirm- 
ed, at  appellant's  cost. 

CORFMAN,  C.  J.,  and  "WEBER.  GIDBON, 
and  FBICK,  JJ.,  concur. 


(S»  Utah,  E43) 

STATE  V.  HURST.     (No.  3752.) 

(Supreme  Court  of  Utah.    March  9,  1922.) 

1.  Indletment  and  Information  <S=>II4— Allega- 
tlon  of  former  oonviotlon  before  city  justice 
of  the  peace  does  not  show  conviction  under 
ordinance. 

An  allegation  in  an  information  that  the 
former  conviction  of  defendant  was  by  a  city 
justice  of  the  peace  does  not  show  the  convic- 
tion was  under  a  city  ordinance,  in  view  of 
Comp.  Laws  1917,  {  630,  conferring  jurisdfc- 
tion  upon  city  justices  of  the  peace  in  statutory 
misdemeanors. 

2.  Criminal  law  <S=»1 032 (I)— Question  review- 
ed notwithstanding  Informality  of  presenta- 
tion waived  by  the  parties  with  the  consent 
of  the  court. 

Though  neither  a  demurrer  to  the  informa- 
tion nor  a  motion  to  quash,  which  assumed  that 
the  objection  raised  appeared  on  the  face  of 
the  information,  was  sufficient  to  present  a 
question  which  involved  consideration  of  facts 
not  stated  in  the  information,  that  question 
will  be  reviewed  where  the  parties  themselves 
and  the  trial  court  waived  the  informality  and 
considered  matters  outside  of  the  information 
wliich  were  made  a  part  of  the  record  on  ap- 
peaL 

3.  Criminal  law  «=>I20»-Formor  conviotlon 
nnder  ci^  ordinance  for  possessing  does  not 
make  subsequent  offense  of  possessing  a 
felony. 

In  view  of  the  fact  that  Comp.  Laws  1917 
defines  the  offense  of  unlawfully  possessing 
intoxicating  liquors  in  a  sentence  separate  from 
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that  defining  other  offenses  against  the  prohibi- 
tion laws,  the  amendment  to  section  8345 
(Laws  1919,  c.  66)  malting  it  a  felony  for 
any  person  previously  convicted  of  violating  a 
city  ordinance  prohibiting  manufacture,  sale, 
keeping,  or  storing  for  sale  of  intoxicating 
liquors,  but  not  of '  possessing  such  liquor,  to 
violate  the  prohibition  laws,  does  not  make  it 
a  felony  unlawfully  to  possess  liquors  after  a 
previous  conviction  for  violating  a  city  ordi- 
nance which  prohibited  unlawful  possession 
thereof. 

Appeal  from  District  (Jourt,  Juab  County; 
J.  H.  Erickson,  Judge. 

Charles  Hurst  was  charged  with  vmlawfui- 
ly  possessing  Intoxicating  liquor  after  having 
been  previously  convicted  of  a  similar  of- 
fense. From  a  Judgment  sustaining  demur- 
rer to,  and  motion  to  quash,  the  information, 
and  dismissing  ttie  defendant,  the  State  ap- 
Afflrmed. 


T.  H.  Burton,  Co.  Atty.,  of  Nephi,  for  the 
State. 

Stott  &  Van  Dam,  of  Salt  Lake  City,  for 
respondent 

THURMAN,  J.  The  information  filed  by 
the  district  attorney  charges  the  defendant 
as  follows: 

"Charles  Hurst,  the  defendant  above-named, 
having  heretofore,  to  wit,  on  the  16th  day  of 
August,  A.  D.  1921,  been  duly  committed  to 
this  court  by  Charles  Kryger,  a  justice  of  the 
peace  in  and  for  Eureka  City,  Juab  county, 
Utah,  acting  as  a  committing  magistrate,  to 
answer  to  the  charge  hereinafter  set  forth,  la 
accused  by  William  B.  Biggins,  the  district 
attorney  of  the  Fifth  judicial  district  of  the 
state  of  Utah,  in  and  for  Juab  county,  by  this 
information  of  the  crime  of  felony,  to  wit, 
being  a  persistent  violator  of  title  54  of  the 
Compiled  Laws  of  Utah  1917,  committed  as 
follows: 

"That  the  said  Charles  Hurst,  at  Juab  coun- 
ty, state  of  Utah,  on  the  6th  day  of  August, 
A.  D.  1921,  having  theretofore,  to  wit,  on  the 
12th  day  of  March,  1920,  been  duly  and  regu- 
larly convicted  of  willfully,  unlawfully  and  in- 
tentionally having  in  his  possession  intoxicating 
liquors  without  a  permit  or  authority  of  law, 
by  and  in  the  justice's  court  of  Eureka  City, 
Juab  county,  state  of  Utah,  did  willfully,  un- 
lawfully, knowingly,  fdoniously,  and  inten- 
tionally, have  in  his  possession  one  gallon  jar 
of  intoxicating  liquors,  to  wit,  whisky,  without 
a  permit,  license,  or  authority  whatsoever. 

"All  of  whch  is  contrary  to  the  form,  force, 
and  c^ect  of  the  statutes  of  Utah,  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Utah." 

The  defendant  demurred  to  the  informa- 
tion for  want  of  sufficient  facts,  and  also  on 
the  ground  that  there  is  no  statute  making  it 
a  felony  for  having  liquor  in  one's  possession 
where  the  former  conviction  of  having  liquor 
in  one's  possession  was  under  a  city  ordi- 
nance.   Upon  substantially  the  same  grounds 
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defendant  moved  to  quash  the  Information. 

[1]  It  nowhere  appears  in  the  Information 
that  the  defendant  had  formerly  been  con- 
victed under  a  city  ordinance.  It  does  ap- 
pear that  htt  had  been  convicted  before  a 
city  Justice  of  the  peace,  but,  for  aught  that 
appears,  the  conviction  may  have  been  for 
a  violatlop  of  the  statute.  Comp.  Laws  Utah 
1917,  i  630,  confers  Jurisdiction  upon  city 
Justices  of  the  peace  in  statutory  misde- 
meanors as  well  as  of  offenses  under  city  or- 
dinances. The  information,  therefore,  is  not 
obnoxious  to  the  objections  raised  by  the  de- 
murrer. The  motion  to  quash  also  assumes 
that  the  objections  relied  on  appear  on  the 
face  of  the  information,  and  for  that  reason 
its  effect  is  that  of  a  demurrer  only. 

If  we  had  nothing  before  us  in  this  case 
but  the  information,  demurrer,  and  motion 
to  quash  we  would  fe^  compelled  to  hold 
that  the  information  is  invulnerable,  and 
that  the  demurrer  should  have  been  overrul- 
ed and  the  motion  to  quash  denied. 

[2]  The  trial  court,  however,  sustained 
both  the  demurrer  and  motion  to  quash,  and 
dismissed  the  case.  This  action  of  the  court 
is  explicable  only  upon  the  theory  that,  by 
common  consent,  or  some  kind  of  under- 
standing between  the  parties  and  the  court, 
documents  other  than  the  pleadings  were 
made  a  part  of  the  record  and  considered  by 
the  court  in  arriving  at  a  conclusion.  The 
parties  themselves,  with  the  evident  consent 
of  the  court,  having  waived  the  informality, 
the  question  will  be  determined  upon  the 
record  as  presented. 

The  court  had  before  it  the  complaint  filed 
before  the  examining  magistrate  upon  which 
the  information  was  based,  the  ordinance  of 
Eureka  City  making  it  an  offense  to  know- 
ingly have  Intoxicating  liquor  in  one's  pos- 
session without  authority,  the  complaint  in 
the  city  Justice's  court  of  Eureka  City  charg- 
ing defendant  with  the  offense  under  the  city 
ordinance,  and  a  certified  copy  of  the  Judg- 
ment of  conviction  in  said  court  From  all 
of  the  foregoing  documents,  including  the 
pleadings  in  this  action,  it  is  made  to  appear 
that  the  defendant  was  duly  convicted  March 
12, 1920,  in  the  Justice's  court  of  Eureka  City 
of  the  offense  of  knowingly  having  in  his 
possession,  without  authority,  intoxicating 
liquor,  in  Violation  of  an  ordinance  of  said 
city. 

In  the  instant  case  the  information,  after 
alleging  the  conviction  in  the  justice's  court, 
charges  the  defendant  with  a  felony,  and 
with  being  a  persistent  violator  of  title  54, 
Comp.  Laws  Utah  1917,  relating  to  Intoxicat- 
ing liquors,  and  specifically  charges  that,  on 
the  6th  day  of  August,  1921,  at  the  city  of 
Eureka,  Juab  county,  Utah,  without  permit 
or  authority  of  law,  the  defendant  willfully, 
knowingly,  feloniously,  and  unlawfully  had 
in  his  possession  one  grallon  of  whisky,  con- 
trary to  the  form  of  the  statute  in  such  cases 


made  and  provided.  Tbria  it  appears  that  the 
first  conviction  was  for  an  offoiae  against  a 
city  ordinance,  and  the  charge  of  the  case  at 
bar  is  for  a  felony  in  violation  of  the  laws 
of  the  state. 

[3]  The  concrete  question  for  our  deter- 
mhxatlon  is.  Does  the  statute  (title  54,  Comp. 
Laws  Utah  1017)  relating  to  Intoxicating 
liquors  authorize  a  prosecution  for  a  felony 
where  the  former  conviction  relied  on  xnm 
not  for  a  violation  of  the  statute,  but  for  a 
violation  of  a  city  ordinance?  The  solution 
of  this  question  involves  the  interpretation 
of  two  or  more  sections  of  the  statute,  and 
renders  it  necessary  that  the  same  ahonld  be 
specifically  referred  to  and  quoted: 

"3343.  Except  as  hereinafter  provided,  the 
manufacture,  sale,  keeping,  or  storing  for  sale 
in  this  state,  or  offering  or  exposing  for  sale 
or  importing,  carrying,  transporting,  adver- 
tising, distributing,  giving  away,  exchanging, 
dispensing,  or  serving  of  liquors,  are  forever 
prohibited  in  this  state.  It  shall  be  unlawful  for 
any  person  within  this  state  knowingly  to  have 
in  bis  or  its  possession  any  intoxicating  liqnor, 
except  as  in  this  title  provided." 

"3345.  Any  person  convicted  of  violation  of 
any  of  the  provisions  of  this  title  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  where 
the  punishment  therefor  is  not  herein  specif- 
ically provided,  shall  be  punished  by  a  fine  of 
not  less  than  $50  nor  more  than  $299,  or  by 
imprisonment  in  the  coimty  jail  for  not  less 
than  thirty  days  nor  more  than  six  months,  or 
both  such  fine  and  imprisonment.  A  person 
having  once  been  convicted  of  a  violation  of 
any  of  the  provisions  of  this  title,  except  | 
3361,  who  thereafter  violates  the  provisions 
thereof,  shall  be  considered  a  persistent  vio- 
lator of  this  title,  and  shall  be  deemed  gnOty 
of  felony,  and  upon  conviction  tliereof,  shall 
be  imprisoned  in  the  state  prison  at  hard  labor 
for  not  less  than  three  months  nor  more  than 
two  years.  It  shall  be  the  duty  of  the  prose- 
cuting attorney,  in  all  cases,  to  the  best  of  his 
ability,  to  ascertain  whether  or  not  the  defend- 
ant has  at  any  time  been  convicted  of  any  vio- 
lation of  any  of  the  provisions  of  this  title,  and, 
if  80,  such  fact  shall  be  set  out  in  the  com- 
plaint, and  the  said  prosecuting  attorney  shall, 
at  the  trial  of  such  second  or  subsequent  of- 
fense, introduce  in  evidence  a  certified  copy  of 
any  or  all  such  prior  judgments  of  conviction, 
which  shall  be  sufficient  evidence  of  any  such 
prior  convictions;  and  said  prosecuting  attor- 
ney shall  not  be  permitted  to  use  his  discretion 
in  charging  and  proving  said  second  or  subse- 
quent offense." 

It  will  no  doubt  be  conceded  that  section 
3345,  as  quoted,  does  not  authorize  prosecu- 
tions for  a  felony  for  a  subsequent  violation 
of  the  law  where  the  former  conviction  re- 
lied on  was  for  an  offense  against  a  city  or- 
dinance. The  former  conviction  must  have 
been  for  violating  some  provision  of  title 
54,  for  such  is  the  express  provision  of  the 
statute,  and  it  admits  of  no  other  interpreta- 
tion. 

But  it  is  contended  by  the  state  that  sec- 
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tion  3345,  whldi  we  have  quoted  at  length, 
was  amended  by  the  Legislature  in  1919 
.(Laws  1919,  c.  88),  and  that,  in  view  of  th6 
amendment,  and  Its  evident  purpose,  there 
can  be  no  reasonable  doubt  that  a  prosecu- 
tion for  a  felony  may  be  based  upon  a  for- 
mer conviction  under  a  city  ordinance.  The 
amendment  r^ied  on  was  made  by  adding  to 
the  section  ag  quoted  the  following  sentence: 

"A  person  baring  once  been  convicted  in  any 
city  or  municipal  court,  or  before  a  city  justice 
of  the  peace,  for  having  violated  a  dty  ordi- 
nance prohibiting  the  manufacture,  sale,  keep- 
ing or  storing  for  sale  or  offering  or  exposing 
for  sale,  or  carrying,  presenting,  advertising 
distributing,  giving  away,  exchanging,  disposing 
or  serving  of  liquors,  and  who  thereafter  vio- 
lates any  of  the  provisions  of  this  title,  shall 
be  considered  a  persistent  violator  of  this  title 
as  provided  in  this  section." 

Notwithstanding  the  obvious  ta.ct  that  tbe 
offenses  enumerated  In  the  amendment  do 
not  expressly  include  knowingly  having  in- 
toxicating liquor  in  one's  possession  without 
authority,  the  state's  attorney  nevertheless 


it  now  stands,  we  are  compelled  to  bold  that 
conviction  for  such  offense  under  a  dty  or- 
dinance forms  no  basis  for  a  charge  of  felo- 
ny against  the  person  so  convicted. 

The  judgment  of  the  trial  court  dismissing 
the  action  Is  affirmed. 

CORFMAN,  C.  J.,  and  WEBER,  GIDEON, 
and  FRICK,  JX,  concur. 


STATE  V.  OLSON  et  al. 


(SO  Utah,  64») 
(No.  3742.) 


(Supreme  Court  of  Utah.    Uarch  9,  1922.) 

I.  Larceny  «=»66.-Evldence  held  to  show  at- 
tempt to  steal  automobile. 
In  a  prosecution  under  Compiled  Laws 
1907,  {  3974x7,  as  amended  by  Laws  1021,  c. 
81,  for  larceny  of  an  automobile,  evidence  that 
defendant  and  bis  companion  had  attempted  to 
start  an  antomobile,  and  had  replaced  a  part 
removed  by  the  owner,  and  that  when  accosted 
by   a   policeman   defendant  daimed  to  be  the 

Insists  that  such  offense  is  Included  by  Im- 1  owner  of  the  automobile,  held  to  show  an  at- 

plicatlon  or  Intendment,  and  that  the  statute 

should  be  bo   construed.     There  would  be 

more  force  in  this  contention  were  it  not  for 

the  fact  that  the  Legislature  in  section  3343, 

above  quoted,  after  enumerating  spedQcally 

the  same  offenses  as  those  enumerated  in  the 

amendment  to  section  8345  upon  which  the 

state's  attorney  relies,  then  created  a  sepa- 
rate and  distinct  offense.    The  last  sentence 

of  the  section  reads: 

"It  shall  be  nnlawfnl  for  any  person  within 
this  state  knowingly  to  have  in  bis  •  •  • 
pos.iession  any  intoxicating  liquors,  except  as 
in  this  title  provided." 


tempt  to  commit  the  offense  charged,  even  if 
it  would  not  have  authorized  a  conviction  for 
the  completed  offense  because  there  was  no 
asportation. 

2.  Criminal  Law  <@=>867— Larceny  (3=368(1)— 
Where    evidence    shows    attempt,    question 
should  be  submitted  to  Jury,  or  Jury  may  be 
discharged,  and  trial  on  charge  of  attempt  dl- 
reoted. 
Under  Comp.  Laws  1917,  g  9025,  authoris- 
ing conviction  of  an  attempt  to  commit  the  of- 
fense   charged,   accused   is    not    entitled   to    a 
discharge  because  the  evidence  showed  only  an 
attempt  to  commit  the  offense,  but  the  court 
should  have  left  the  question  of  attempt  to  the 
jury,  or  it  could  have  exercised  the  discretion 
given  it  by  Comp.  Laws  1917,  J  8527,  to  dis- 
charge the  jury  and  direct  a  trial  of  defendant 
from  a  charge  of  attempt. 


If  the  contention  of  the  state's  attorney  in 
the  Instant  case  is  correct,  then  the  addition 
to  section  3343  of  the  sentence  last  quoted  i 
was  wholly  unnecessary,  and  serves  no  use- ;  3.  Statutes  is=»l07( I)— Automobile  registration 
ful  .purpose.    It  any  one  of  the  offenses  enu-  j     law  does  not  embrace  disconnected  subjects, 
merated  In  tbe  first  sentence  of  the  section!        Laws  1921,  c.  81,  regulating  the  reglstra- 
by  Iraplicatlou  or  intendment  includes  know- 1  tion,  transfer,  etc.,  of  automobiles  to  prevent 
Ingly    having    intoxicating    liquors    in    one's    tbe  theft  of  vehicles  and  parts  thereof,  does  not 
possession  without  authority,  then  why  was ,  include    more    than    one    subject    contrary 
tbe  last  sentence  added?     These  consldera- 1 


include    more    than    one    subject    contrary    to 

Const,  art.  6,  {  8,  so  that  the  provision  therein 

J.,        ,     J  1      _j  ,.,w,     i    XT.  1     >       x^  i    making  It  an  o^ense  to  drive  away  an  automo- 

tions  lead  irresistibly  to  the  conclusion  that    jjjjg  is  valid  >"  -*  v 

tbe  Legislature  In  framing  the  amendment 
to  section  3345  either  omitted,  by  inadvert- 
ence, the  offense  of  knowingly  having  intox- 
icating liquors  in  one's  possession  without 
authority,  or  deliberately  intended  that  con- 
viction for  such  offense  under  a  city  ordi- 
nance should  not  constitute  a  basis  for  sub- 
sequently charging  the  person  so  convicted 
with  a  felony.  We  know  of  no  reason  why  a 
dty,  under  existing  statutes,  may  not  create 
the  offense  in  question  and  provide  for  the 
punishment  thereof  to  the  extent  of  Its  Ju- 
risdiction and  power,  but,  under  the  law  as 


Appeal  from  District  Ciourt,  Salt  Lake 
County;    Ellas  Hansen,  Judge. 

H.  L.  Olson  and  another  were  charged  with 
larceny  of  an  automobile.  From  judgment 
dismissing  the  Information  and  discharging 

>  Edler  v.  Bdwards,  M  Utah,  12,  95  Pac.  S67 ;  State 
V.  Brlckson,  47  UUb,  4G2,  16t  Pac,  948;  Naylor  v. 
Crabbe,  45  Utah,  617.  148  Pac.  359;  State  v.  Ham- 
mond, 46  Utah,  249,  148  Pac.  420;  Salt  Lake  City 
V.  Wilson,  46  Utah,  60,  148  Pac.  1104;  Hartlneau  v. 
Crabbe,  46  UUh,  327,  ISO  Pac  801:  MuUrt  v.  Pratt. 
SI  UUh,  246,  170  Pac.  67. 
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the  named  defendant  at  the  close  of  the 
State's  evidence,  the  State  apiteals.  He- 
versed. 

Harvey  H.  Cluff,  Atty.  Gen.,  and  W.  Hal. 
Fan,  Asst.  Atty.  Gen.,  for  the  State. 

John  F.  Tobin,  of  Salt  Lake  City,  for  ap- 
pellant 

GIDEON,  J.  The  defendant  H.  L.  Olson, 
respondent  here,  and  one  Lafe  Newbold  were 
charged  In  an  information  filed  in  the  dis- 
trict court  of  Salt  Lake  county  with  a  felo- 
ny. At  the  close  of  the  state's  evidence  the 
court  granted  a  motion  to  dismiss  the  Infor- 
mation and  discharge  the  defendant  The 
state  appeals  from  that  Judgment. 

The  prosecution  Is  under  Comp.  Laws 
Utah  1917,  i  3074x7,  as  amended  by  chapter 
81,  Laws  Utah  1921.  The  section  as  amend- 
ed is  as  follows: 

"Any  person  who  shall  willfully  deprive  the 
owner  of  any  vehicle,  either  temporarily  or  per- 
manently by  taking  possesBion  of,  or  driving, 
or  taking  away  said  vehicle,  or  any  person  who 
shall  assist  in  or  be  a  party  to  such  taking  pos- 
session of,  or  driving,  or  taking  away  of  any 
vehicle  belonging  to  another  and  standing  in 
any  street,'  road,  garage  or  other  building  or 
place,  or  whoever  receives,  buys  or  conceals 
any  vehicle  knowing  or  having  reason  to  be- 
lieve the  same  to  have  been  stolen,  shall  be 
deemed  guilty  of  a  felony." 

It  appears  from  the  testimony  that  one 
Hertwig,  on  the  6th  day  of  August  1921,  was 
the  owner  of  a  Hudson  automobile,  and  that 
he  left  the  same  on  Main  street,  in  Salt  Lake 
City,  on  the  evening  of  that  day.  Upon  leav- 
ing the  car  he  removed  the  rotary  arm  from 
the  Ignition  system.  After  leaving  the  car 
he  attended  a  theater.  During  the  time  he 
was  in  the  theater  the  defendants  climbed 
into  the  car,  and  the  respondent  seated  him- 
self at  the  steering  wheel,  and  apparently  at- 
tempted to  start  the  car.  Thereupon  bis 
companion  climbed  out  and  raised  the  right 
side  of  the  hood  over  the  engine,  and  Insert- 
ed his  arm  into  or  upon  the  machinery.  It 
is  In  the  testimony  that  aftervso  doing  he 
removed  something'  from  his  coat  pocket, 
and  again  extended  his  arm  into  or  upon  the 
machinery  of  the  engine.  Newbold  then 
again  got  Into  the  car.  At  that  time  a  po- 
liceman appeared  and  inquired  of  respondent 
and  his  companion.  If  they  were  the  owners 
of  the  car,  and  the  respondejit  answered, 
"Yes."  The  policeman  then  asked  the  num- 
ber of  the  car.  The  respondent  did  not  give 
the  number,  but  stated  that  he  "had  papers 
down  at  the  house  that  would  show"  that 
the  car  belonged  to  him.  The  officer  there- 
upon arrested  the  respondent  and  his  com- 
panion, and  took  them  to  the  police  station. 
It  also  appears  that  shortly  thereafter  some 
other  officers  removed  the  automobile  to  the 
police   station.     The   ovraer,   Mr.   Hertwig, 


about  the  hour  of  9  p.  m.,  came  from  the 
theater,  discovered  the  loss,  or  removal  of 
the  antomoblle,  and  immediately  proceeded 
to  the  police  station  to  report  the  loss.  In 
examining  the  car  at  the  police  station  the 
owner  found  a  rotary  arm  In  the  ignition 
system. 

Counsel  for  respondent  argued  In  the  dis- 
trict court,  and  argues  here,  that  the  facts 
do  not  show  the  commission  of  any  public 
offense  as  defined  In  the  statute  quoted.  It 
is  further  contended  by  respondent  that 
there  must  be  a  union  of  act  and  intent  to 
constitute  an  offense,  and  that  the  testimony 
does  not  show  any  act  in  furtherance  of  the 
commission  of  the  offense.  In  other  words, 
that  some  asportation  of  the  automobile  vras 
neicessary  before  the  crime  was  consummat- 
ed. The  district  court  adopted  that  theory, 
and  ordered  the  Information  dismissed  and 
the  respondent's  bondsmen  discharged.  The 
vullng  of  the  court  is  nwdin><>d  ns  error. 

[1]  In  considering  the  question  presented 
and  argued  we  do  not  find  It  necessary  to 
determine  whether  the  facts  shown  by  the 
state's  evidence  authorized  submitting  to 
the  Jury  whether  respondent  was  guilty  of 
the  principal  crlme^charged  in  the  informa- 
tion and  enumerated  In  the  statute.  The 
testimony,  in  the  Judgment  of  the  court, 
clearly  shows  an  attempt  to  commit  the  of- 
fense charged.  In  the  light  of  such  evidence 
the  court  should  not  have  granted  the  mo- 
tion to  discharge  the  defendant,  but  should 
have  submitted  to  the  Jury  whether  the  de- 
fendant was  guilty  of  an  attempt  to  commit 
the  offense. 

[2]  Comp.  Laws  Utah  1917,  t  9025,  is  as 
follows: 

"The  jury  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged 
in  the  indictment,  or  Of  an  attempt  to  commit 
the  offense." 

tinder  the  facts  shown.  If  the  court  was  of 
the  opinion  that  there  was  no  proof  of  the 
crime  charged,  and,  there  being  proof  of  an 
attempt  to  commit  the  offense  charged,  that 
question  should  have  been  left  to  the  Jury. 
The  court,  in  its  discretion,  under  Comp.  • 
Laws  Utah  1917,  $  8627.  could  have  ordered 
the  Jury  discharged,  and  directed  the  re- 
spondent to  be  tried  upon  the  intent  to  com- 
mit a  crime. 

fS]  The  respondent  further  contends  that 
the  statute  under  which  the  prosecution  was 
instituted  is  unconstitutional  in  this:  That 
chapter  81,  Laws  Utah  1921,  includes  more 
than  one  subject.  Section  23  of  actlde  6  of 
our  state  Constitution  provides: 

"Except  general  appropriation  bills,  and  bnis 
for  the  codification  and  general  revision  of 
laws,  no  bill  shall  be  passed  containing  more 
than  one  subject,  which  shall  b»  clearly  ex- 
pressed in  its  title." 
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The  title  ot  chapter  81,  so  far  as  material, 
la  as  follows: 

"An  act  to  regrnlate  the  pladng  of  Identifica- 
tioii  snmbers  on  rebides;  *  *  *  to  pro- 
yide  for  the  regiatration,  transfer  of  ownership, 
inspection  and  issuing  of  number  plates  for  ve- 
hicles; *  *  *  to  prevent  the  theft  of-  ve- 
hicles and  parta  thereof,"  etc. 

Removing  or  depriving  the  owner  of  a  mo- 
tor vehicle  without  the  consent  of  the  own- 
er Is  of  necessity  Included  within  the  gen- 
eral act  to  prevent  the  theft  of  vehicles  and 
parts  thereof.  The  general  purpose  of  the 
act  Is  to  regulate  the  means  of  identifying 
vehicles,  and  to  pre\-ent  the  obliteration  or 
removal  of  the  evidence  of  Identification, 
and  to  provide  against  the  theft  of  such  ve- 
hicles or  any  parts  thereof.  The  argument 
that  the  act  Includes  within  its  provisions 
'Subjects  in  no  way  connected  cannot  be  sus- 
tained under  the  general  principles  or  rules 
of  construction  stated  by  this  court  in  the 
following  cases:  Edier  v.  Edwards,  34  Utah, 
13,  85  Paa  367;  State  v.  Erickson,  47  Utah, 
452, 154  Pac.  »48;  Naylor  v.  Crabbe.  46  Utah, 
617,  148  Pac  359;  State  v.  Hammond,  46 
Utah,  249,  148  Pac  420;  Salt  Lake  City  v. 
Wilson,  46  Utah,  60,  148  Pac  1104;  Marti- 
neau  y.  Crabbe,  46  Utah,  927,  150  Pac  301; 
Mutart  ▼.  Pratt,  61  Utah,  246,  170  Pac  67. 
In  a  recent  decision  of  this  court  the  fore- 
going cases  are  discussed  and  applied.  See 
State  V.  McCornlsh  (Utah)  201  Pac  637. 

It  follows  from  the  foregoing  that  the  dis- 
trict court  erred  in  granting  the  motion  to 
dismiss  the  information  and  dii^charge  the 
respondent  Such  order  la  therefore  re- 
versed. 

CORFMAN,  WEBEB,  THURMA^,  and 
FRICK,  JJ.,  concur. 


(5»  Utah,  536) 

STATE  V,  SHAW.    (No.  9756.) 

(Supreme'  Court  of  Utah.    March  9,  1922.) 

1.  Criminal  law  <3=5829(I9)— Refusal  of  spe- 
cific charge  covered  by  general  Instruction 
not  error. 

Where  the  court  fully  Instructed  not .  to 
convict  if  the  jury  had  a  reasonable  doubt  of 
defendant's  guilt,  refusal  t«  charge  that,  if 
any  juror  entertained  such  a  doubt,  he  should 
not  vote  guilty  solely  because  other  jurors  fa- 
vored such  verdict,  was  not  error. 

2.  Criminal  law  <@=3798( I)— Requested  Instruo- 
tlon  held  erroneous,  as  leading  Jurors  to  be- 
lieve verdict  must  he  reached  and  adhered  to 
without  deliberation  with  fellow  jurors. 

A  requested  charge  that  any  juror  enter- 
taining a  reasonable  doubt  of  defendant's  guilt 
should   not   vote   gnilty    because   other  jurors 


lated  to  lead  a  jnror  to  believe  that  his  ver- 
dict must  be  reached  and  adhered  to  witbont 
consideration  and  deliberation  with  his  fellow 
jurors,  thus  inviting  an  acquittal  or  disagree- 
ment.! 

3.  Criminal  law  «=»829(I6)— Re4|uested  In- 
struction to  scrutinize  prosecuting  witness' 
evidence  with  caution  held  properly  refused. 
In  view  of  charge  given. 

Where  the  court  fully  diarged  the  jurors 
as  to  their  duty  in  weighing  the  testimony,  re- 
fusal of  charge  to  scrutinize  the  prosecuting 
witness'  evidence  with  caution  was  not  error. 

4.  Criminal  law  <S=>II66>/2(I),  1174(4)— OrdM- 
to  view  premises  after  jury's  retirement  and 
separation  of  jury  held  not  revsrsibia  error. 

That  an  order  to  view  the  premises  was 
not  made  until  after  the  jury  had  retired,  and 
that  the  jury  were  separated  by  being  permit- 
ted to  ride  in  two  automobiles,  held  not  revers- 
ible error,  where  it  was  not  shown  by  appel- 
lant, at  whose  request  the  order  was  made,  that 
any  juror  was  guilty  of  any  misconduct  while 
on  the  trip,  that  any  one  communicated  with 
them,  or  that  any  prejudice  resulted. 

Appeal  from  district  Court,  Weber  Coun- 
ty; J.  N.  Kimball,  Judge 

George  Shaw  was  convicted  of  having 
carnal  knowledge  of  a  female  under  18  years 
of  age,  and  he  appeals.    Affirmed. 

George  Halverson,  of  Ogden,  for  appellant. 
Harvey  H.  Cluff,  Atty.  Gen.,  and  W.  Hall 
fTarr,  Asst  Atty.  Uen.,  for  the  State. 

FRICK,  J.  The  defendant  was  charged 
with  and  convicted  of  the  crime  of  having 
bad  carnal  knowledge  of  a  female  over  the 
age  of  13  years  and  under  the  age  of  18 
years,  which,  under  our  statute,  constitutes 
a  felony.    He  appeals. 

In  his  brief  be  relies  upon  three  alleged 
errors  which  (stating  them  In  the  language 
of  his  counsel)  are: 

"Did  the  court  err  in  denying  defendant's 
motion  for  a  new  trial  in  refusing: 

"(1)  To  give  defendant's  request  No.  8  read- 
ing as  follows:  'Before  you  can  find  the  de- 
fendant guilty  each  juror  must  be  convinced 
from  the  evidence,  beyond  a  reasonable  doubt, 
of  the  defendant's  guilt,  and  if  any  one  of 
you  entertains  a  reasonable  doubt  as  to  the 
defendant's  guilt  he  should  not  concur  in  a ' 
verdict  of  guilty.' 

"(2)  To  give  defendant's  request  No.  10 
reading  as  follows:  'I  charge  you  that  you 
should  scrutinize  the  evidence  of  the  prosecut- 
ing witness  in  this  case  with  caution,  as  she 
has  told  yoa'  that  her  statements  in  this  case 
where  made  nnder  influence  of  threats  of 
death.' 

"(3)  On  account  of  the  separation  of  the 
jury,  without  leave  of  court,  after  retiring  to 
deliberate  upon  their  verdict,  without  being  in 
the  custody  of  the  officer  in  whose  charge  they 


favored  such  verdict  held  erroneous,  as  calcn-  j  were,  before  bringing  in  a  verdict." 

£=>For  other  caxes  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DlgeaU  and  Indexes 
>SaIt  Ltik»  CUj  V.   BoblnK>n,  40  Utah.  MS,  U&Pac  «S7. 
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We  shall  consider  the  alleged  errors  Jn  the 
order  In  which  they  are  stated. 

[1]  Defendant's  counsel  refer  to  the  case  of 
Salt  Lake  City  v.  Robinson,  40  Utah,  448, 
125  Pac.  657,  in  support  of  Uieir  contention. 
A-  mere  cursory  examination  of  that  case, 
hswever,  shows  that  the  court  there  refused 
a  request  substantially  like  the  one  requested 
in  this  case,  but  charged  the  Jury  as  follows: 

"You  are  Instructed  that,  if  after  due  consid- 
eration of  the  wtiole  case  and  discussion  there- 
of with  your  fellow  jurymen,  any  juror  enter- 
tains a  reasonable  doubt  of  the  guilt  of  de- 
fendant, it  is  the  duty  of  the  juror  so  enter- 
taining such  a  doubt  not  to  yote  for  a  verdict 
of  guilty  nor  to  be  influenced  in  so  voting  for 
the  sole  reason  that  other  jurors  would  be  in 
favor  cl  a  verdict  of  guilty." 

It  was  there  held  that  the  court  committed 
no  error  In  refusing  the  requested  instruc- 
tion. While  it  Is  true  that  in  the  case  at 
bar  the  district  court  did  not  specifically 
charge  the  jury  that  in  case  any  juror  en- 
tertained a  reasonable  doubt  of  d^endant's 
guilt  it  was  his  duty  not  to  vote  for  con- 
viction, the  court,  nevertheless,  fully  and  in 
dear  and  explicit  language  charged  the  jury 
that  they  could  not  convict  so  long  as  they 
entertained  a  reasonable  doubt  of  defend- 
ant's guilt  Indeed,  the  Instructions  con- 
sidered as  a  whole,  in  clear  and  unmistak- 
able language,  gave  the  jury  full  information 
upon  every  phase  of  the  law  applicable  to 
the  facts  of  the  case.  While  no  doubt  it 
would  be  proper  to  charge  the  jury  as  was 
done  in  Salt  Lake  City  v.  Robinson,  supra, 
yet  where,  as  here,  the  jury  were  otherwise 
fully  Instructed,  it  would  not  constitute  prej- 
udicial error  not  to  specifically  charge  the 
Jury  upon  the  subject 

[2]  Moreover,  the  language  of  the  request 
In  this  case  is  clearly  objectionable  in  that 
it  does  not  correctly  reflect  the  law.  In 
Cunningham  v.  State,  117  Ala.  59,  23  South. 
693,  the  defendant  requested  the  court  to 
charge  as  follows: 

"If  there  be  one  juryman  who  believes  the 
state  has  not  proven  the  defendant  guilty  be- 
yond a  reasonable  doubt  and  to  a  moral  cer- 
tainty, then  this  juryman  should  not  consent 
to  a  verdict  of  guilty." 

The  court  (117  Ala.  at  page  66,  2S  South. 
695)  said: 

"Aside  from  the  inartificial  manner  in  which 
the  charge  is  drawn,  it  is  vicious  in  that  it  is 
calculated  to  impress  the  mind  of  a  juror  with 
the  idea  that  his  verdict  must  be  reached  and 
adhered  to  without  the  aid  of  that  considera- 
tion and  deliberation  with  his  fellow  jurors 
which  the  law  intends  shall  take  place  in  the 
jury  room." 

In  Davis  v.  State,  63  Ohio  St  173,  67  N. 
E.  1099  a  request  to  charge  like  the  one  In 
question  here  was  refused  and  the  defendant 
excepted.  In  passing  on  the  request  the 
Supreme  Court  of  Ohio  said: 


'^The  court  was  requested  to  charge  the  Joiy 
that  each  juror  must  be  convinced  beyond  s 
reasonable  doubt  of  the  gnilt  of  the  defend- 
ants before  unit&g  in  a  verdict  of  guilty.  This 
the  court  refused,  but  did  charge  that  the  jury 
must  be  convinced  beyond  a  reasonable  doubt 
before  finding  the  defendants  guilty.  We  think 
the  request  asked  was  properly  refused,  and 
that  the  proper  instruction  wss  given.  The 
request  as  asked  would  seem  to  invite  an  ac- 
quittal, or  at  lesst  a  disagreement  and  was 
therefore  misleading.  It  is  true  that  each 
juror  must  be  convinced  of  the  guilt  of  the  de- 
fendant before  uniting  in  a  verdict  against  hira, 
and  this  is  generally  understood;  but  it  is 
equally  true  that  each  should  confer  with  his 
fellows,  and  listen  to  what  they  have  to  urge 
in  weighing  the  evidence,  whether  it  be  for  or 
against  an  acquittal,  and  not  obstinately  stand 
upon  his  own  opinion  in  the  matter.  The  re- 
quest asked  and  refused  by  the  court  would 
tend  to  such  a  result  and  was  therefore  prop- 
erly refused.  State  v.  Hamilton,  57  Iowa.  596; 
State  V.  Robinson,  12  Wash.  491;  State  v. 
Young,  105  Mo.  634,  640." 

The  law,  it  seems  to  ua,  Is  correctly  re- 
flected In  the  foregoing  excerpts.  If  the  lan- 
guage of  defendant's  request  should  be  lit- 
erally applied,  it  would  be  useless  to  have  a 
jury  retire  to  deliberate  upon  their  verdict; 
but  each  juror  should  be  required  to  an- 
nounce his  conclusion  before  leaving  the  Jury 
box.  The  Jury  Is  instructed  in  the  law  of 
the  case,  and  is  required  to  deliberate  upon 
their  verdict  bo  as  to  arrive  at  a  correct 
result  While  It  Is  true  that  each  juror  must 
be  convinced  of  the  defendant's  guilt  beyond 
a  reasonable  doubt  yet  he  not  only  may  as- 
certain his  fellow  Jurors'  views  of  the  evi- 
deuce,  but  it  is  his  duty  to  do  so,  since  no 
one  is  infallible,  and  may  have  misunder- 
stood or  may  have  taken  a  wrong  view  of 
some  phase  of  the  evidence.  Numerous  cases 
might  be  cited  which  support  the  texts  quoted 
from  the  Alabama  and  Ohio  cases,  but  It 
Is  not  necessary  to  do  so.  Moreover,  the 
case  of  Salt  Lake  City  v.  Robinson,  supra. 
Is  in  harmony  with  the  cii's^  quoted  from. 
The  district  court  therefoie  committed  no 
error  in  refusing  the  request 

[3]  Nor  did  the  court  err  In  refusing  the 
request  to  charge  that  the  Jury  "should 
scrutinize  the  evidence  of  the  prosecuting 
witness  in  the  case  with  caution."  The  court 
fully  and  clearly  charged  the  jurors  respect- 
ing their  duty  In,  weighing  the  testimony  of 
the  witnesses  and  the  elements  that  they 
should  bear  in  mind  and  consider  In  deter- 
mining the  weight  and  effect  that  should  be 
given  to  the  statements  of  the  several  wit- 
nesses. In  view  of  the  statements  of  the 
prosecutrix  as  they  are  made  to  appear  front 
the  biU  of  exceptions,  and  as  they  were  be- 
fore the  Jury,  the  request  was  wholly  un- 
necessary, even  though  It  were  conceded  that 
the  court  would  have  committed  no  error  in 
giving  the  request  While  cautionary  in- 
structions respecting  the  weight  or  effect  of 
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certain  eyidence  are  sometlmea  proper,  yet 
great  care  should  be  exercised  by  the  court 
in. giving  sncta  Instructions,  and  in  no  erent 
should  the  court  single  out  the  statements  of 
one  witness,  unless  such  a  course  is  required 
by  the  statute  or  authorized  by  law.  Quite 
apart  from  this,  however,  we  can  perceive 
nothing  in  the  testimony  of  the  prosecuting 
witness  which  would  have  authorized  the 
court  to  charge  as  requested. 

|4]  This  brings  us  to  the  third  and  last 
assignment.  It  is  made  to  appear  from  the 
evidence  that  there  was  some  discrepancy 
between  the  statements  of  the  prosecuting 
witness  and  those  of  the  defendant  respect- 
ing the  place  where  she  alleged  that  the 
sexual  act  was  committed.  The  prosecutrix 
contended  that  it  was  committed  some  dis- 
tance south  of  Ogden  in  the  country,  and 
that  defendant  had  turned  from  the  main 
traveled  road  with  the  automobile  in  which 
the  two  were  riding.  There  was  also  more 
or  less  confusion  In  the  evidence  respecting 
the  road  the  defendant  traveled  with  the 
automobile,  and  where  he  stopped  and  turned 
from  the  main  traveled  road,  etc.  The  jury, 
it  seems,  bad  some  difficulty  in  reconciling 
the  conflicting  statements  of  the  witnesses  in 
that  regard.  In  view  of  that  difficulty,  the 
jury,  some  time  after  they  had  retired  to 
deliberate  upon  their  verdict,  came  into  court 
and  asked  that  they  be  taken  over  the  route 
which  the  testimony  showed  the  defendant 
had  driven  the  antomoblle,  and  to  the  place 
the  prosecutrix  testitled  he  had  stopped  the 
car  and  had  departed  from  the  main  traveled 
road.  Both  counsel  for  the  state  and  for  the  i 
defendant  consented  that  the  jury  should  be 
jpermitted  to  go  over  the  route.  The  court,  i 
however,  declined  to  make  such  an  order,  and 
directed  the  jury  to  retire  and  deliberate  fur* 
ther.  After  the  jury  had  done  so  for  a  con- 
siderable  length  of  time,  they  again  appeared 
In  court  and  requested  to  be  permitted  to  go 
over  the  route  as  before  stated. 

At  this  time  counsel  for  defendant  special- 
ly requested  that  the  court  make  the  order 
and  counsel  for  the  state  consented.  The 
court  then  called  in  the  sheriff  and  told  him 
what  the  parties  requested  and  asked  him 
to  provide  a  conveyance  for  the  jury.  The 
court  gave  full  instructions  to  the  sheriff 
how  the  jurors  should  be  taken  to  the  sev- 
eral places,  and  cautioned  him  fully  with 
resi>ect  to  his  duty,  and  likewise  cautioned 
the  jury  with  respect  to  their  conduct.  It 
seems  that  the  sheriff  provided  two  auto- 
mobiles to  accommodate  the  jury,  and  thus 
some  of  them  were  conveyed  in  one  auto- 
mobile and  the  rest  in  another.  In  that  way 
the  jury  was  separated,  and  not  otherwise. 
Nothing  is  made  to  appear  that  any  juror 
was  guilty  of  any  misconduct  while  on  the 
trip.  Nor  is  it  made  to  appear  that  any 
person  communicated  with  them,  or  any  of 
them,  concerning  the  case.    In  view  that  de- 


fendantTs  counsel  specially  requested  the 
court  to  make  the  order  and  to  permit  the 
sheriff  to  take  the  Jury  to  the  places  to  which 
they  were  taken,  they  should  at  least  be 
required  to  point  to  some  fact  or  circum- 
stance which  resulted  in  prejudice  to  their 
client  While  it  is  true  that,  in  view  that 
the  order  "to  view  the  premises"  was  not 
made  until  after  the  jury  had  retired  to  de- 
hoerate  upon  their  verdict,  the  order  was 
clearly  Irregular,  yet  it  is  also  true  that  it 
was  made  at  the  special  instance  and  request 
of  defendant's  counsel.  Under  such  circum- 
stances, and  especially  in  view  that  no  prej- 
udice is  shown.  It  would  be  a  travesty  of 
justice  to  reverse  a  judgment  upon  such  a 
ground.  If  the  order  to  view  had  been  time- 
ly made,  and  the  jury  had  been  ordered  to 
view  the  premises,  they  would  have  seen  pre- 
cisely what  they  saw  when  they  were  taken 
out.  In  the  absence  of  any  showing  of  mis- 
conduct, therefore,  it  Is  not  easy  to  under- 
stand how  the  defendant  could  have  been 
prejudiced  merdy  because  the  jury  was  per- 
mitted upon  counsel's  request  to  go  to  view 
the  premises  after,  rather  than  betore,  they 
had  retired  to  deliberate  upon  their  verdict 
If  no  prejudice  would  have  resulted  in  the 
first  Instance,  we  cannot  perceive  how,  In 
view  of  defendant's  request  any  could  have 
resulted  merely  because  the  Jury  went  out 
afterwards,  and  that  they  were  permitted  to 
ride  in  two,  instead  of  being  crowded  Into 
one,  automobile. 

From  what  has  been  said.  It  follows  that 
the  Judgment  should  be,  and  It  accordingly 
is,  affirmed. 

CORFMAN,  G  J.,  and  WBBEE,  GIDEON, 
and  THUBMAN,  JJ.,  concur. 


(UO  Kan.  711) 
CATON  et  al.  v.   BOARD  OF  COM'RS  OF 
OSBORNE  COUNTY.     (No.  23581.) 

(Supreme  Court  of  Kansas.    March  11,  1022.) 

(SvUabiu  by  the  Court.) 

Paupers  «=>43  (2)— Overseer  of   poor  should 
In  emergenciy  provide  surgical  treatment  for 
Indigent  children. 
Notwithstanding   the   provisionB   made   fer 
surgical  operations  and  hospital  treatment  of 
the  children  of  indigent  persons  afflicted  with 
certain  deformities  and  maladies,  at  the  state 
hospital  conducted  by  the  regents  of  the  Uni- 
versity, it  is  stUI  the  duty  of  the  overseer  of 
the  poor  in  cases  of  emergency  to  promptly 
provide  proper  medical  or  surgical  treatment 
for   children   of   the  poor   where   the  lack   of 
emergency  relief  is  likely  to  result  in  the  loss 
of  life  or  other  serious  consequence. 


Appeal 
County. 


from     District    Court     Osborne 


e=»For  oUier  casw  see  same  topic  and  KBT-NVHBER  In  all  Key-Nombered  DlgMta  and  Indazai 
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Action  by  Charles  Caton  and  William 
Starr,  doing  business;  as  Caton  &  Starr, 
against  the  Board  of  County  Commissioners 
of  Osborne  County.  Judgment  for  the  de- 
fendant, and  plaintiffs  appeal.  Reversed, 
and  remanded  for  further  proceedings. 

N.  C.  lOlse  and  J.  F.  TlUman,  both  of  Os- 
borne, for  appellants. 

Omar  D.  Gregory  and  H..  McCaslin,  both 
of  Osborne,  for  appellee. 

JOHNSTON,  C.  J.  This  case  InvolTes  the 
question  whether  a  county  is  liable  for  the 
cost  of  an  emergency  operation  performed 
upon  an  indigent  .person  at  the  instance  of 
the  overseer  of  the  poor  without  the  order 
or  consent  of  the  commissioners  of  the 
county. 

It  appears  that  the  mayor  of  the  dty  of 
Osborne,  a  physician,  and  the  overseer  of 
the  poor  for  the  city,  found  Grace  Smith,  the 
child  of  an  indigent  person,  suffering  from 
a  mastoid  ailment,  and  that  to  save  her  life 
an  immediate  operation  was  necessary. 
There  was  no  poorbouse  or  hospital  in  the 
county  nor  any  surgeons  capable  of  perform- 
ing such  an  operation,  and  the  overseer  of 
the  poor  therefore  sent  her  to  Concordia, 
where  a  successful  operation  was  performed. 
When  the  bill  for  the  operation  and  hospital 
care  was  presented  to  the  county  commis- 
sioners, it  was  rejected.  The  action  was 
then  brought,  and  the  trial  court  held,  upon 
a  demurrer  to  the  answer  in  which  the  fore- 
going facts  were  set  forth,  that  the  county 
was  not  bound  for  the  expense  of  the  opera- 
tion or  the  necessary  hospital  charges.  From 
this  decision  plaintiffs  appeal. 

It  is  conceded  that  under  the  general  pro- 
visions of  the  statutes  the  overseer  of  the 
poor  in  each  township  and  city  have  the 
oversight  and  care  of  all  poor  persons  in 
their  township  or  city  so  long  as  they  remain 
county  charges,  and  to  see  that  tbey  are 
properly  relieved  and  cared  for,  and  further 
that  it  is  the  duty  of  the  county  commis- 
sioners to. raise  money  for  their  relief  and 
support  Gen.  Stat  1915,  {§  6817  to  6822. 
It  is  further  conceded  that  the  county  would 
be  bound  for  the  cost  of  the  expense  and 
treatment  of  Grace  Smith  under  the  statu- 
tory provlijions  mentioned  If  a  later  enact- 
ment (T^ws  1011,  cc.  292,  293;  Gen.  Stat 
1015,  §§  6878  to  6890)  does  not  modify  the 
previous  sections  and  divest  the  overseer 
of  the  poor  of  authority  to  bind  the  coun- 
ty for  the  surgical  operation  or  hospital 
treatment  and  place  the  control  and  deter- 
mination of  the  necessity  for  such  operation 
or  treatment  in  the  county  board  of  health, 
consisting  of  the  board  of  county  commis- 
sioners and  the  county  health  officer.  The 
later  statute  supplements,  but  does  not  re- 
peal, the  earlier  one  prescribing  the  duties 
of  the  overseer  of  the  poor.  It  provides  in 
effect  that,  If  the  physician  in  attendance 


upon  any  child  of  an  indigent  poor  person 
finds  that  be  is  afQicted  with  a  deformity 
or  malady  that  may  be  cured  by  surgical  op- 
eration or  hospital  treatment  he  shall  im- 
mediately report  the  same  in  writing  to  the 
board  of  county  commissioners  and  county 
health  officer,  together  with  a  statement  con- 
cerning the  malady  or  deformity  with  which 
such  child  is  afflicted,  and  his  opinion  as  to 
whether  or  not  the  malady  or  deformity  can 
be  cured  by  operation  or  hospital  treatment 
AJpon  such  notice  the  county  board  of  health 
is  required  to  provide  transportation  for  such 
child  to  the  hospital  conducted  by  the  re- 
gents of  the  University  of  Kansas.  There  It 
is  made  the  duty  of  the  medical  department 
of  the  University  to  provide  accommodations 
for  such  child  at  the  hospital  and  to  desig- 
nate a  physician  or  surgeon  to  treat  or  oper- 
ate upon  the  child,  and  that  no  compensation 
other  than  the  salary  received  from  the  re- 
gents shall  be  charged  or  allowed  to  the 
physician,  surgeon,  or  nurse  who  shall  treat 
the  child.  The  officers  of  the  hospital  are 
required  to  keep  an  accurate  account  of 
the  medicines  and  nursing  furnished  and  file 
the  same  with  the  purchasing  agent  of  the 
University  as  well  as  for  the  return  trans- 
portation of  the  child,  and  the  agent  of  the 
University  is  thereupon  authorized  to  draw  a 
duly  verified  voucher  for  the  amount  of  the 
expense  and  forward  the  same  to  the  an- 
tborltles  of  the  city  or  county  from  which 
the  indigent  person  came,  whose  duty  it  ts 
to  audit  and  allow  it  and  the  amount  paid 
goes  to  reimburse  the  fund  drawn  upon  for 
these   expenditures.  ^ 

The  question  arises  whether  this  later  stat- 
ute modifies  the  former  •and  takes  from  the 
overseer  the  power  to  make  temporary  pro- 
vision for  emergency  cases,  and  whether  per- 
sons in  the  situation  of  Grace  Smith  may  be 
considered  to  be  within  the  terms  of  the 
later  act  that  persons  afflicted  with  a  de- 
formity or  malady  shall  be  sent  to  the  hos- 
pital of  the  University. 

Wliile  the  act  of  1911  provides  for  surgical 
operations  upon  and  hospital  treatment  for 
children  of  the  poor,  afflicted  with  deformi- 
ties or  maladies  that  may  be  cured  by  sncli 
operations  and  treatment  it  was  evidently 
intended  to  apply  to  afflictions  which  pro- 
gress slowly  or  were  of  a  chronic  character 
which  could  without  great  risk  await  the 
calling  together  of  the  board  of  county  com- 
missioners and  transportation  of  the  suffer- 
ers hundreds  of  miles  across  the  state  to  the 
University  hospital.  Emergency  cases  like 
the  one  we  are  considering  were  manifestly 
not  intended  to  be  Included  in  that  act  nor 
was  it  Intended  that  relief  should  be  with- 
held by  the  overseer  of  the  poor  until  action 
was  taken  by  the  board  of  county  commia- 
sioners.  Before  relief  under  that  act  can  be 
provided  the  physicians  must  report  the 
affliction  to  the  commissioners  who  reside  In 
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different  puts  of  the  county,  and  who  can 
only  be  assembled  at  a  special  meeting  by  a 
call  signed  by  two  members  of  the  board.  The 
making  of  the  report,  the  giving  of  notice  of 
a  special  meeting  of  the  commissioners  which 
would  give  them  time  and  opportunity  to 
come  from  remote  parts  of  the  county  to  at- 
tend the  meeting,  and  the  following  Inquiry 
and  determination  would  all  consume  con- 
siderable time.  In  view  of  the  humane  con- 
siderations which  prompted  enactments  for 
the  relief  of  the  poor,  It  is  inconceivable  that 
the  Legislature  intended  that  aflSlcted  chil- 
dren of  the  poor  who  required  immediate 
medical  or  surgical  treatment  and  whose 
lives  would  be  lost  for  the  lack  of  it  should 
be  given  no  treatment  or  relief  imtll  the 
slow-moving  machinery  of  the  county  board 
should  be  set  in  motion,  and  that  tribunal 
should  legally  convene  to  determine  the  ne- 
cessity for  sending  the  child  to  the  ITnlversity 
hospital  and  until  It  was  transported  there. 
Other  provisions  of  the  law  make  It  the 
dnty  of  the  overseer  to  care  for  the  poor 
and  to  see  that  they  are  given  relief,  and  it 
is  made  the  duty  of  the  board  of  county 
commissioners  to  raise  money  and  pay  for 
snch  care  and  relief.  Gen.  Stat  1915,  ${ 
6820,  6822,  6851.  The  Constitutton  eqjoins 
this  care  and  commands  that  counties  of  the 
state  shall  provide  for  the  i)oor  and  those 
who  have  claims  upon  the  sympathy  and  aid 
of  society.  Article  7,  {  4.  When  an  over- 
seer of  the  poor  finds  a  poor  person  in  need 
of  care,  it  is  his  duty  to  furnish  him  prompt 
and  proper  relief.  If  the  afflicted  one  Is 
seized  with  a  malady  or  has  sustained  an 
injury  likely  to  terminate  in  death  unless 
immediate  medical  or  surgical  attention  is 
given,  he  would  be  grossly  negligent  if  he 
did  not  promptly  furnish  it.  In  any  event 
the  duties  imposed  on  the  overseer  would 
not  end  until  charge  of  the  afflicted  ones  had 
been  taken  by.  the  board  of  county  commis- 
sioners. Even  if  the  child  of  an  indigent 
person  was  suffering  from  a  deformity  or 
malady  such  as  would  bring  it  within  the  act 
of  1911,  and  while  waiting  the  action  of  the 
board  of  commissioners  was  seized  with  ap- 
pendicitis, diphtheria,  or  had  a  mastoid  at- 
tack like  that  with  which  Grace  Smith  was 
suffering  and  which  was  likely  to  end  in 
death  If  an  operation  was  not  Immediately 
performed  or  special  medical  treatment  giv- 
en, it  would  be  a  gross  dereliction  of  duty  on 
the  part  of  the  overseer  If  he  did  not  prompt- 
ly provide  for  such  an  emergency  and  fur- 
nish proi)er  care  and  relief.  It  has  been 
held  that  it  is  the  duty  of  the  overseer  of  the 
poor  to  furnish  emergency  relief  to  Indigent 
persons  not  Inhabitants  of  the  county  who 
are  found  within  It  suffering  from  disease 
or  injuries,  and,  if  relief  is  granted  in  such 
an  emergency,  the  county  is  bound  to  pay 
for  it,  it  being  the  manifest  intention  of  the 


Legislature  that  such  r^ef  should  be  fur- 
nished promptly  and  should  not  be  delayed 
for  the  observance  of  mere  formalities. 
Dykes  v.  Board  of  Com'rs  of  Stafford  Coun- 
ty, 86  Kan.  697,  121  Pac.  1112.  Surely  in- 
habitants of  the  county  who  need  emergency 
relief  are  entitled  to  as  much  consideration 
as  nonresidents,  and  we  conclude  that  the 
provisions  made  in  the  act  of  1911  were 
not  intended  to  and  do  not  have  the  effect  to 
preclude  the  giving  of  such  relief. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings.  ' 

All  the  Justices  concurring. 


(110  Kan.  756) 

JOPLIN-ERIE  OIL  CO.  V.  BUCKWALTER.* 
(No.  23359.) 

(Supreme  Oourt  of  Kansas.    March  11,  1922.) 

(Byllaiua  ly  the  Court.) 

1.  Qaleting  title  <»3>44(3)— Evidence  h«ld  to 
show  that  omission  of  numbers  in  desorip- 
tlon  of  land  In  lease  was  a  mutual  mistake. 

In  an  action  to  quiet  title  to  an  oil  and 
gas  lease  and  to  enjoin  the  owner  of  the  land 
from  interfering  with  plaintiff's  operations  un- 
der the  lease,  the  defense  was  that  the  lease 
had  been  fraudulently  altered  by  the  lessee. 
It  was  shown  that  in  the  description  of  the 
land  there  was  an  omission  in  the  numbers  of 
the  section,  township,  and  range.  Held,  the 
evidence  was  sufficient  to  sustain  a  general  fiqd- 
ing  to  the  effect  that  the  omission  was  by  the 
mutoal  mistake  of  the  parties  who  understood 
at  ail  times  just  what  land  was  embraced  in  the 
lease. 

2.  Alteration  of  instruments  ®=>23— Where  al- 
teration was  not  with  fraudulent  intent,  equi- 
ty may  restore  instrument  and  enforce  It. 

The  alteration  being  without  fraudulent  in- 
tent and  merely  expressing  what  otherwise 
would  he  supplied  by  intendment,  a  court  of 
equity  has  jurisdiction  to  restore  the  instru- 
ment and  enforce  its  original  terms. 

3.  Quieting  title  <S=344 (3)— Evidence  held  to 
sustain  Judgment  for  lessee  on  the  questions 
of  mutual  mistake  and  Intent  In  altering 
lease,  and  to  establish  ground  for  enjoining 
lessor  from  interferino. 

There  was  evidence  sufficient  to  sustain  a 
judgment  in  favor  of  plaintiff  on  the  guestiob  of 
mistake,  the  intent  with  which  the  alteration 
was  made,  and  to  establish  grounds  for  an  in- 
junction because  of  unjustifiable  interference  by 
defendant  with  plaintiff's  operations  nnder  the 
lease. 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  the  Joplin-ETrie  Oil  Company 
against  Laura  Buckwalter  to  quiet  title  to 
an  oil  and  gas  lease  and  to  enjoin  the  de- 


e=3For  other  coses  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Dlgeata  and  rodexes 
•Bahearing  denied  April  14,  1922. 
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'endant  from  Interfering  with  plaintiff's  op- 
erations under  It.  Judgment  for  plaintiff, 
temporary  injunction  made  permanent,  and 
the  defendant  appeals.    Affirmed. 

Smith  &  Brobst,  of  Chanute,  for  aK)eUant 
Jones  &  Allen,  of  Chanute,  for  appellee. 

PORTER,  J.  Plaintiff  brought  the  action 
to  quiet  title  to  an  oil  and  gas  lease  and  to 
enjoin  defendant  from  interfering  with  the 
plaintiff  operating  under  It  The  court  over- 
ruled a  demurrer  to  plaintiff's  evidence ;  the 
defendant  elected  to  ;Btand  on  the  demurrer, 
and  Judgment  was  rendered  on  the  evidence 
in  favor  of  plaintiff,  and  the  temporary  in- 
junction was  made  permanent  She  appeals 
from  the  Judgment 

[1]  The  defendant,  Laura  Bnckwalter,  was 
the  equitable  owner  of  the  lands,  but  the 
record  title  had  stood  for  many  years  in 
the  name  of  her  nephew,  B.  T.  Cass,  who  re- 
sided In  Chicago.  In  June,  1817,  Mrs.  Buck- 
waiter  agreed  that  a  lease  should  be  execut- 
ed to  B.  W.  Moore  and  H.  W.  Loy,  in  consid- 
eration of  the  payment  of  $120  rental  for 
one  year  and  $5  for  the  trouble  of  having 
her  nephew  execute  the  lease.  They  paid 
her  the  money,  and  the  lease  was  executed 
on  the  30th  day  of  June,  1917.  It  was  filed 
for  record  in  Neosho  county  on  July  12, 1917. 
Shortly  thereafter  H  W.  Moore  discovered 
that  the  description  of  the  land  in  the  lease 
omitted  the  numbers  of  the  section,  town- 
ship, and  rangfe  He  thereupon  inserted  in 
the  original  lease  the  words  and  figures  "in 
sea  27,  twp.  28,  r.  20." 

The  lease  provided  that  the  lessees  were 
to  commence  a  well  on  the  premises  within 
one  year,  or  pay  |120  for  each  additional 
twelve  months  such  beginning  was  delayed, 
and  until  a  well  was  completed.  A  produc- 
ing well  was  completed  on  the  24th  of  Au- 
gust, 1917.  The  lease  required  the  lessees 
to  pay  the  lessor  "free  of  cost  in  the  tanks 
or  pipe  lines  to  which  second  party  may  con- 
nect their  wells,  the  equal  one-eighth  part 
of  all  oil  produced."  The  appdlee,  which 
became  the  owner  by  assignment  of  the  lease, 
connected  the  well  with  the  pipe  line  of  the 
Prairie  Oil  &  Gas  Company,  the  only  pipe 
line  in  that  field,  and  filed  a  division  order 
directing  the  company  to  pay  one-eighth  of 
all  the  oil  produced  from  the  premises  to 
Mrs.  Buckwalter.  Her  share  of  the  royalty 
from  this  well  has  ever  since  remained  to 
her  credit  on  the  books  of  the  pipe  line  com- 
pany. 

Some  time  in  March,  1919,  there  was  filed 
for  record  a  deed,  dated  April  28,  1903,  to 
Mrs.  Bnckwalter  from  her  nephew  convey- 
ing to  her  the  legal  title  to  the  land.  Evi- 
dently about  this  time  she  conceived  the  idea 
that  the  defect  in  the  description  enabled 
her  to  ignore  the  lease.  At  ail  events,  on 
December  5,  1919,  she  wrote  a  letter  to  the 
Prairie  Oil  &  Gas  Company  notifying  it  to 


cease  pumping  er  taking  oil  from  the  prop- 
erty, stating  Oat  she  was  the  sole  owner 
and  had  leased  it  to  no  one,  and  giving  the 
company  five  days  from  that  date  to  take 
"your  pump  and  pipes  from  the  farm  above 
mentioned";  stating  that  if  the  company 
failed  to  comply  with  her  request  by  De- 
cember 10,  she  would  leave  Wichita  for  £:rle 
December  11  "(taking  with  me  my  pipe  cnt- 
ter  and  vrrenches),  at  which  time  I  will  re- 
move and  take  pipes  and  pumps.  (It  will 
not  be  my  first  experience  in  plumbing.)" 

The  Prairie  Oil  &  Gas  Company  at  once 
wrote  plaintiff  inclosing  a  copy  of  the  letter, 
stating: 

"We  will  not  agree  to  be  drawn  into  any  liti- 
gation in  purchasing  oil,  and  will  not  make 
nny  further  runs  from  your  lease  antn  this 
matter  is  adjusted." 

[2]  Two  GontentionB  are  made.  One  Is 
that  the  iQase  was  void  because  of  the  omis- 
sion in  the  description  of  the  land;  and  in 
tills  connection  it  is  contended  that  the  lease 
and  county  records  were  changed  without 
authority,  and  that  the  lease  thereby  became 
void.  The  general  Judgment  in  plaintiff's  fa- 
vor includes  a  finding  that  the  omission  of 
the  numbers  of  the  section,  township,  and 
range  was  by  the  mutual  mistake  of  the  par- 
ties, as  claimed  in  the  petition ;  that  the  par- 
ties understood  at  all  times  Just  what  land 
was  embraced  in  the  lease.  We  think  the 
alteration  was  without  fraudulent  Intent  and 
that  the  change  merely  expresses  what  oth- 
erwise would  be  supplied  by  intendment. 
Bank  v.  Norstrom,  70  Kan.  485,  78  Pac.  804; 
2  C.  J.  U93,  1197.  The  liability  of  the  par- 
ties was  the  same  before  as  after  the  change 

"Where  an  instrument  has  been  altered  with- 
out fraudulent  intent,  courts  of  equity  have  ex- 
ercised jurisdiction  both  to  restore  the  instru- 
ment and  to  enforce  its  original  terms,  •  •  • 
for  mistake  and  discovery  are  matters  peculiar- 
ly within  the  jurisdiction  of  rach  courts."  2 
C.  J.  1184,  citing  16  Cyc.  68. 

[3]  Mrs.  Bnckwalter  had  received  valu- 
able benefits  from  the  contract  by  the  drill- 
ing of  a  paying  well  on  her  premises,  and 
she  retained  the  first  year's  rental  of  $120. 

"If  a  party  has  received  benefits  under  a  con- 
tract which  is  subsequently  altered  he  will  not 
be  permitted  to  relieve  himself  from  all  lia- 
bility and  at  the  same  time  retain  the  benefits 
derived.  He  must  rescind  the  contract  In  toto 
ttud  return  what  he  has  received  if  he  wishes 
to  be  entirely  discharged  on  account  of  the  al- 
teration." 2  C.  J.  1184,  citing  Shaw  t.  Pro- 
basco,  139  Oa.  481,  77  S.  E.  677. 

What  is  claimed  was  an  alteration  of  the 
county  records  was  merely  a  notation  by  the 
register  of  deeds  of  the  change  in  the  orig- 
inal instrument,  made  on  the  margin  of  the 
record  where  the  lease  had  been  recorded. 
So  far  as  the  rights  of  these  parties  were 
concerned,  the  lease  would  be  binding  wbetli- 
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er  it  was  recorded  or  not,  and  the  right  of 
the  plaintiff  to  maintain  the  action  is  not  af- 
fected by  what  the  county  records  show. 

The  main  contention  la  that  the  Injunction 
was  improTldently  issued  and  should  not 
have  been  made  permanent.  Authorities  are 
dted  to  the  effect  that  mere  apprehension  or 
possibility  of  ynoag  or  injury  by  defendant 
is  ordinarily  not  e&ough  to  warrant  the 
granting  of  an  injunction;  and  it  is  insisted 
that  the  burden  was  upon  plaintiff  to  show 
that  Injury  was  likely  to  occur  and  that  its' 
remedy  at  law  was  inadequate.  We  think 
the  evidence  abundantly  established  ground 
for  an  injunction;  it  showed  an  unjustifi- 
able interference  with  plaintiff's  operations 
under  the  lease,  the  refusal  of  the  only  avail- 
able pipe  line  company  to  purchase  the  oil 
because  of  spedflc  threats  on  the  part  of 
Mrs.  Buckwalter  to  remove  and  destroy  the 
equipment  of  the  pipe  line  company. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(110  Kan.  7S1) 

CITY  OF  ANTHONY  V.  CUTLER,  Coaaty 
Trsasurer.    (No.  23969.) 

(Snprem*  Court  of  Kansas.    March  20,  1922.) 

(Ugllabua  Iv  the  Oonrt.) 

Mandemo*  «=3l62— Al\<niatlva  writ  goo'  '* 
Its  face  will  not  saoessartly  ha  qaashed  bo- 
eaasa  briefs  disclese  facts  constltutlno  com- 
plete defense. 

An  alternative  writ  of  mandamus  good  on 
its  face  will  not  necessarily  be  qnashed  where 
the  briefs  disclose  facts  which,  if  true,  const!- 
tote  a  complete  defense  to  the  writ. 

Original  proceeding  in  mandamus  by  the 
City  of  Anthony  against  C.  D.  Cutler,  Coun- 
ty Treasurer  of  Harper  Coutity.  Motion  to 
quash  alternative  writ  denied,  board  of 
county  commlsslonera  given  20  days  in  which 
to  answer  and  20  days'  additional  time  in 
which  to  tatce  evidence  by  deposition  or  stip- 
ulation, and  caose  set  for  hearing. 

Donald   Muir  and   B.  C.   Wilcox,   both  of 
Anthony,  for  plaintiff. 
Temon  Day,  of  Anthony,  for  defendant 

MARSHALLv  J.  This  is  an  original  pro- 
ceeding in  mandamus  to  compel  the  defend- 
ant, as  county  treasurer  of  Harper  county, 
to  pay  over  to  the  plaintiff  certain  money  on 
account  of  taxes  levied  by  the  plaintiff.  An 
altematlve_writ  of  mandamus  was  issued,  to 
which  the  county  treasurer  has  filed  an  an- 
swer, in  whidi  he  says  that  he  has  paid  over 
to  the  plaintiff  the  money  described  In  the 


alternative  writ  The  board  of  county  com- 
missioners filed  a  motion  asking  that  it  be 
made  a  party  defendant,  and  in  that  motion 
alleged: 

"Tbat  said  O.  D.  Cutler  is  merely  a  nominal 
defendant  herein,  and  said  board  is  the  real 
party  in  interest  in  the  subject-matter  of  this 
litigation;  that  the  said  defendant  neglects  and 
refuses  to  make  any  defense  herein,  and  is  in 
collusion  with  said  plaintiff  to  confess  judgment 
and  immediately  pay  over  the  sums  of  money 
mentioned  in  said  writ;  and  that  said  defendant 
concealed  from  said  board  of  county  commis- 
sioners and  the  county  attorney  of  said  county 
the  fact  that  any  alternative  writ  had  been 
served  upon  said  defendant  in  this  proceeding 
until  after  said  defendant  had  made  his  return 
to  said  writ." 

That  motion  was  allowed,  and  the  action 
is  now  before  the  court  on  the  motion  of  the 
board  of  county  commissioners  to  quash  the 
alternative  writ 

The  alternative  writ  alleged  that — 

"Said  county  treasurer  has  failed  and  refused, 
and  still  fails  and  refuses,  to  pay  to  the  plain- 
tiff herein,  the  city  of  Anthony,  certain  money 
dut  same,  upon  property  situated  in  the  said 
city  of  Anthony,  which  was  bid  in  by  said  de- 
fendant herein  at  a  tax  sale  held  under  and 
pursuant  to  certain  resolutions  passed  by  the 
board  of  county  commissioners  of  Harper 
county,  Kansas,  provided  for  under  chapter  1^ 
of  the  Laws  of  1891." 

It  should  be  noted  that  the  writ  alleges 
that  at  the  time  It  was  issued  the  money 
was  due,  and  Impliedly  alleges  that  the 
money  was  then  in  the  hands  of  the  county 
treasurer.  If  these  allegations  of  the  al- 
ternative writ  are  true,  and  no  facts  can 
be  shown  in  defense,  the  motion  to  quash 
should  be  denied ;  but  the  briefs  disclose 
that  those  allegations  may  not  be  true,  and 
disclose  facts  which  may  constitute  a  com- 
plete defense  in  this  action.  The  statements 
contained  in  the  briefs  are  of  such  a  nature 
tbat  the  court  might  properly  assume  that 
they  are  true  and  decide  this  case  on  those 
statements,  but  the  consequences  are  so 
grave  that  the  court  does  not  feel  Justified 
in  deciding  this  case  on  that  assumption.  The 
facts  disclosed  in  the  briefs,  if  true,  will  be 
easily  proved,  and  ought  to  be  admitted. 
They  should  be  alleged  in  an  answer,  and, 
if  not  admitted,  should  be  established  by  evl- 
denoa 

The  motion  to  quash  the  alternative  writ 
is  denied;  the  l>oard  of  county  commission- 
ers is  given  2Q  days  in  which  to  answer;  20 
days'  additional  are  given  in  which  to  take 
the  evidence  by  deposition  or  stipulation  and 
the  cause  is  set  for  hearing  in  June. 

All  the  Justices  concurring. 
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(UO  Kan.  804) 
MoAULEY  V.  SISCOE  et  al.    (No.  23378.)* 

(Supreme  Coart  of  Kansas.    March  11,  1922.) 

(Byllabui  hy  the  Oowrt.) 

1.  Evidence  ^=3  186(6)— Letter  press  copies  of 
letters  held  competent. 

Correspondence  between  a  deceased  busi- 
ness man  and  his  client  for  whom  he  had  made 
loans,  consisting  of  letter  press  copies  of  his 
letters,  and  replies  thereto,  such  letter  press 
copies  having  been  shown  to  have  been  in 
the  handwriting  of  such  deceased  person,  held 
to  be  competent  evidence. 

2.  Principal  and  agent  €=>I24(3)  —  Whether 
person  to  whom  maker  made  payments  was 
payee's  agent  held  for  Jury. 

No  error  was  committed  In  overruling  the 
demurrer  of  the  defendant  Clyde  F.  Siscoe  to 
the  plaintiff's  evidence  and  to  the  evidence  of 
defendant  Mary  Boener. 

Appeal  froln  District  Conrt,  Leavenwortb 
CJonnty. 

Action  by  John  W.  McAuley  against  Oyde 
F.  Siscoe,  Hannah  Lane,  for  whom  Mary 
Boener,  as  executrix  of  the  estate  of  Han- 
nah Lane  was  substitated,  and  others,  in 
which  defendant  Hannah  Lane  filed  a  cross- 
petition.  From  the  Judgment  rendered,  the 
first-named  defendant  appeals.  B«yersed 
and  remanded,  with  instructions. 

Lee  Bond  and  M.  N.  McNangfat<m,  both 
of  Leavenworth,  for  appellant 

Ord  Clingman  and  Norton  ft  Thlele,  all  of 
Lawrence,  for  appellee 

WEJST,  J.  The  only  gnestions  presented 
by  this  appeal  concern  the  competency  of  cer- 
tain evldeqce  and  the  overruling  of  demur- 
rers to  evidence. 

Ernest  F.  Siscoe  died  Septeml)er  27.  1904, 
in  Leavenworth  county,  leaving  a  will  de- 
vising all  of  his  estate  to  William  T.  Sin- 
clair, of  Lawrence,  in  trust,  certain  parts  of 
the  estate  to  be  conveyed  to  each  of  the 
testator's  children  after  the  lapsei  of  10 
years,  the  trustee  to  make  the  conveyances, 
Eugene  O.  Siscoe  was  one  of  the  children. 
August  25,  1905,  Eugene  and  wife  and  Wm. 
T.  Sinclair,  trustee  under  the  will,  made 
a  mortgage  to  B.  W.  Sanborn,  of  CSmutanqua 
county,  N.  Y.,  for  $1,000  due  in  five  years 
at  <i  per  cent,  payable  semiannually.  About 
August  1,  1906,  Dugene  O.  Siscoe  and  brother 
CHyde  entered  into  negotiations  which  early 
in  August  resulted  in  the  purchase  by  Clyde 
of  the  real  estate  involved  In  this  action. 
This  deal  involved  a  $5,000  note  and  mort- 
gage made  by  Clyde  F.  Siscoe  claimed  to 
have  been  purchased  by  John  W.  McAuley, 
who  alleged  that  he  purchased  from  E.  O. 
Siscoe  when  there  was  $1,000  due- on  them. 
The  petition  to  recover  on  this  note  set  up 
the  provisions  of  the  will  of  Ernest  Siscoe, 


the  trusteeship  of  Wm.  T.  Slndair,  and  bis 
death,  and  prayed  for  the  appointment  of  his 
successor. 

The  defendant  Hannah  Lane  filed  an  an- 
swer and  cross-petition  admitting  the  plain- 
tlfTs  allegations  except  that  the  note  sued 
on  by  the  plaintiff  was  superior  to  hers.  She 
set  up  tlie  $1,000  note  made  August  2S,  1905, 
by  Eugene  O.  Siscoe  atid  wife  and  Wm.  T. 
Sinclair  to  EL  W.  Sanborn,  and  alleged  that 
he  by  John  R.  Sanborn  sold  and  transferred 
it  to  her  and  asked  Judgment  During  the 
pendency  of  the  suit  Hannah  died,  and  her 
executor  was  substituted.  E.  O.  Siscoe  and 
Wife  were  served,  but  made  no  appearance. 
A.  A.  Bowen  was  appointed  the  successor 
of  Sinclair,  and  alleged  In  his  answer  that 
he  had  no  Interest  except  as  ttastee,  and 
prayed  for  directions. 

Clyde  F.  Slscoe's  answer  denied  general- 
ly, but  admitted  the  execution  and  delivery 
of  the  note  and  mortgage  set  up  by  the 
plaintiff,  and  alleged  that  when  It  was  made 
Wm.  T.  Sinclair  was  the  agent  of  Eugene  O- 
Siscoe;  that  the  note  was  made  payable  at 
the  office  of  Wm.  T.  Sinclair;  that  he  paid 
the  Installments  thereon  up  to  August  to 
Wm.  T.  Sinclair,  who  accepted  the  payments 
as  agent  of  Eugene  O.  Siscoe,  giving  up  the 
canceled  coupons;  and  that  in  August,  1907, 
Clyde  F.  Siscoe  paid  Wm.  T.  Sinclair  $4.- 
000  as  such  agent  which  was  credited  on 
the  note,  and  until  th^  4th  of  August  1912, 
he  continued  to  pay  the  interest  due  on  the 
balance  of  the  note  and  paid  $50  a  year, 
payable  semiannually,  which  payments  were 
made  to  Sinclair  as  agent  upon  bis 
demand,  the  payments  being  made  at  his 
office.  He  alleged  that  August  12,  1912, 
there  was  due  on  the  note  $25  which  was 
imld  to  him,  Wm.  T.  Sinclair,  in  full  satis- 
faction; that  Sinclair  was  then  the  duly 
authorized  and  acting  agent  to  receive  such 
money.  He  alleged  that,  if  the  assignment 
set  up  In  the  plaintiff's  petition  was  made, 
it  was  Irregular  and  void  for  certain  reasons. 
He  asked  that  Bowen,  as  trustee,  make  a 
deed  to  the  property  to  him. 

To  his  answer  the  plaintiff  replied,  alleg- 
ing that  he  did  not  know  whether  Sinclair 
acted  as  the  agent  of  Eugene  O.  Siscoe  in 
making  the  note  sued  on,  did  not  know 
whether  Sinclair  received  the  money  paid 
Eugene  by  (Tlyde,  and  demanded  strict  proof 
determining  such  agency.  He  alleged  that 
if  Clyde  F.  Siscoe  made  any  payments  to 
Wm.  T.  Sinclair,  they  were  made  v<duntarl- 
ly;  that  be  requested  Sinclair  to  forward 
ttasm  to  the  plaintiff  and  procure  coupons 
from  taim.  He  denied  that  Sinclair  was 
agent  of  the  plaintiff  for  the  purpose  of  col- 
lecting the  $1,000,  and  alleged  that  SLndaIr 
had  no  authority  to  collect  such  sum  or  re- 
ceive the  i>ayments  from  the  plaintiff. 

Clyde  F.  Siscoe  replied  to  the  answer  and 
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crosA-petltlon  of  Hannah  I«ne,  denying  her 
allegations  generally,  but  admitting  the  ex- 
eoDtlon  of  her  note  and  mortgage,  and  al- 
leged that  he  bought  the  property  from 
Kngene  O.  Siscoe  and  wife  in  1916,  when 
there  was  due  thereon  $1,023;  that  Wm.  T. 
Sinclair  was  then. agent  of  B.  W.  Sanborn, 
who  was  then  the  owner  of  the  note;  that 
Angnst  4,  1906,  Clyde  F.  Siscoe  paid  to  Sin- 
clair, authorized  agent  of  Sanbom,  $1,025, 
the  amount  due  In  full ;  tliat.  If  the  note  and 
mortgage  were  assigned,  it  was  after  the 
note  had  been  paid;  and  that  he  had  no 
knowledge  of  such  assignment 

At  the  conclusion  of  the  trial  the  court 
sustained  the  objection  made  to  certain  let- 
ters and  documents  olTered  by  Clyde  F.  Sis- 
coe to  show  agency,  holding  that  McAuley 
was  the  holder  and  owner  of  the  note  and 
mortgage,  and  that  defendant  Boener  was 
the  holder  of  the  other  note  set  out  in  her 
answer  and  cross-petition. 

Clyde  F.  Siscoe  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  it  is  who 
appeals. 

[1]  It  is  first  claimed  that  carbon  copies 
of  certain  letters  were  wrongfully  received 
in  evidence.  On  l>ehalf  of  the  defendant 
K.  0.  Manley  was  called,  who  testified  that 
he  knew  Mr.  Sinclair  about  25  years,  was 
administrator  of  his  estate,  and  as  such  had 
In  his  possession  numerous  files  and  papers 
pertaining  to  his  business.  Referring  to 
page  907  of  Letter  File  P,  he  was  asked 
whose  handwriting  it  was,"  and  said  In  his 
opinion  it  was  Mr.  Sinclair's  signature  and 
writing;  that  he  thought  he  was  familiar 
with  it;  and  then  the  letter  on  that  page 
was  offered  in  evidence.  It  was  dated  April 
24,  1009,  addressed  to  E.  O.  Siscoe  and  stat- 
ed that: 

"The  best  I  have  been  able  to  do  on  the  one 
thousand  dollars  ($1,000)  balance  of  your  mort- 
gage from  Clyde  is  nine  hundred  fifty  dollars 
($950).  If  you  desire  to  assign  the  mortgage 
to  me  on  those  terms,  I  will  send  you  assign- 
ment for  execution." 

Another  letter  of  May  7,  1909,  pnrporting 
to  cover  the  assignment  was  received  in 
evidence.  Then  there  were  letters  purport- 
ing to  be  from  Sinclair  to  McAuley  and  from 
McAuley  to  Sinclair,  introduced  in  evidence. 
One  letter  of  June  29  mentioned  the  mort- 
gage of  Clyde's  for  $1,000.  It  was  addressed 
to  McAuley: 

"If  you  would  like  the  Siscoe  mortg.,  I  would 
take  in  exchange  two  of  your  mortgages. 
•    •    • » 

A  letter  from  the  plaintiff  to  Sinclair 
of  July  2,  1909,  stated  that  either  the  Sis- 
coe or  Jones  mortgage  would  be  acceptable, 
and  that  he  would  leave  the  ch<dce  with 
Sinclair.  A  letter  from  Sinclair  of  July  16, 
to  McAuley  stated: 

"I  inclose  asst  to  you  from  Eugene  O.  Sis- 
coe of  the  Clyde  V.  Siscoe  mtg.    •    •    •  " 


And  similar  references  were  made  in  va- 
rious other  letters.  It  seems  that  the  court 
afterwards  ruled  out  these  letters,  and  the 
defendant  Clyde  F.  Siscoe  complains  of  this 
ruling,  and  argues  that  they  were  compe- 
tent, and,  if  they  had  been  received  and  con- 
sidered, the  court  would  have  found  that 
Sinclair  was  acting  as  agent  for  the  de- 
fendant ESugene  O.  Siscoe  when  the  note  and 
mortgage  were  made. '  This  correspondence* 
tended  to  show  a  continuing  agency,  and,  if 
competent,    it  should    have   t>een   received. 

Modern  ways  of  doing  bti.Mness  and  mod- 
ern inventions  have  necessarily  modified  the 
rigidity  of  ancient  rules  of  evidence  touch- 
faig  correspondence.  We  know  that  letter 
press  copies,  like  carlx>n  copies,  are  me- 
chanical impressions  of  original  letters  tak- 
en by  pressure  while  the  ink  Is  susceptible 
of  being  sufiiciently  pressed  on  the  copy  to 
be  legible.  If  a  relevant  letter  sufficiently 
shown  to  be  in  the  handwriting  of  Mr.  Sin- 
clair had  t>een  exhibited,  no  doubt  of  its 
competency  could  arise,  and  there  is  no  rea- 
son why  letter  press  copies  of  such  original 
letters  found  in  his  letter  book  should  not 
he  received  with  equal  probativo  effect. 
True,,  the  fact  of  stamping  and  mailing  are 
assumed  rather  than  proved,  but  when  nu- 
merous replies  were  Introduced,  showing 
that  they  were  in  response  to  the  originals 
of  these  very  letters,  they  all  became  con- 
vincing to  the  ordinary  person  of  their  own 
genuineness  and  of  their  own  transmission, 
and  they  are  and  should  be  no  less  convinc- 
ing to  the  court  In  Glass  Co.  v.  Pierce,  87 
Kan.  S48,  125  Paa  108,  it  was  held  that  a 
carbon  copy  of  a  typewritten  letter  is  an 
original,  and  "either  impression  is  primary 
evidence  of  the  contents  of  the  letter."  SyL 
It  was  said  in  the  opinion:    . 

"It  is  not  material  which  one  is  moiled  and 

which  one  retained  by  the  writer  and  either  one 
may  be  offered  as  primary  evidence  of  the  con- 
tents of  the  letter."  87  Kan.  649,  125  Pac. 
109. 

This  was  followed  in  Barker  v.  Railway 
Co.,  88  Kan.  767,  770,  129  Pac.  1151,  43  L. 
R.  A.  (N.  S.)  1121;  WUkes  v.  Coal  Co.,  95 
Kan.  493,  148  Pac.  768;  and  Enrlght  v.  Rail- 
way Co.,  96  Kan.  546,  152  Pac.  029.  The 
letter  press  copies  being  competent,  letters 
in  reply  thereto  were  likewise  competent. 
Huber  V.  Claudel,  71  Kan.  441,  80  Pac.  960; 
3  Wigmore  on  'Evidence,  §  2104;  and  22 
C.  X  p.  908,  »  1111. 

[2]  Complaint  is  also  made  that  the  coart 
overruled  Clyde  F.  Slscoe's  demurrer  to  the 
plaintiff's  evidence  and  his  demurrer  to  the 
evidence  of  defendant  Mary  Boen».  The 
record  Indicates  that  the  evidence  thus  ob- 
jected to  was  such  as  should  have  been  con- 
sidered by  the  court,  and,  without  giving 
any  Intlmatioo  as  to  its  effect,  it  is  held  that 
no  error  was  committed  In  overruling  the 
demurrers. 
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For  the  error  In  striking  oat  the  corre- 
spondence, the  Judgment  Is  reversed,  and 
the  cause  rcouanded  for  further  mroceedlngs 
In  accordance  herewith. 

All  the  Justices  concurring. 


(UO  Kan.  6t6) 
STATE  V.  8MITHHISLER.     (No.  23015.) 

(Supreme  Court  of  Kansas.    March  11,  1822.) 

(Bfttabn*  by  tht  Oowrt.) 

Crtnilnal  law  «s>S84,  957(2),  1129(3)— Intox- 
icating   liquors    <S=3236(9,    II)— Motion    for 
cofiUnnance  not  made  In  good  fslth  propmr- 
ly  denied;  ovldenoe  held  to  prove  sale  of  In- 
toxloatino  liquor;    assignments  of  error  re- 
lating to  Instruotions  held  frivolous;   verdict 
cannot  be  Impeached  by  shewing  that  Jurors 
did  not  Intend  to  oonvict  on  a  oertain  count 
The  proceedings   considered,  and  held:    A 
motion  for   continuance  was  properly  denied; 
prejudicial   error  was  not  committed   through 
rulings  relating  to  evidence  and  the  cross-ex- 
amination of  witnesses;  the  evidence  sufficient- 
ly established  the  sale  relied  on  for  conrictlon; 
assignments  of  error  relating  to  instructions 
given  are  frivolous;  misconduct  of  the  jury  was 
not   established;    and  evidence  offered  to  im- 
peach the  verdict  was  properly  excluded. 

Appeal  from  District  Court,  Harper  Connty. 

;Eillas  Smlthhlsler  was  convicted  of  selling 
intoxicating  llqaor  and  keeping  a  Uquor 
nuisance,  and  he  appeals.'    Affirmed. 

Geo.  E.  McMahon  and  B.  O.  Wilcox,  both 
of  Anthony,  for  appellant 

Bichard  J.  Hopkins,  Atty.  Oen.,  and  Ver- 
non Day,  of  Anthony,  for  the  State. 

BUBOH,  J.  The  defendant  was  convicted 
of  selling  intoxicating  liquor  and  of  keeping 
a  liquor  nuisance,  and  appeala 

The  defendant  complains  because  his  mo- 
ti<Hi  for  a  continuance  was  denied.  The 
oonrt  knew  all  that  had  occurred  In  court 
with  reference  to  setting  the  case  for  trial. 
The  court  considered  the  defendant's  affi- 
davit for  continuance,  which  contained 
strong  Indication  of  InBincerlty;  heard  the 
defendant  testify  at  length;  heard  explana- 
tion of  the  ase  made  during  the  term  of  a 
letter  from  the  defendant  expressing  a  de- 
sire for  a  continuance  on  account  of  his  fa- 
ther's illness,  although  his  father  died  before 
the  term  opened ;  and  heard  the  testimony  of 
a  witness  with  whom  the  defendant  dis- 
cussed the  subject  of  letting  the  case  "slide 
over"  the  term.  The  facts  disclosed  need 
not  be  recited.  The  following  finding  was 
sustained: 

"It  is  the  finding  of  the  court  that  the  ap- 
plication la  not  in  good  faith;  he  is  trifling  with 
the  court" 


The  defendant  placed  one  mom  service 
stripe  on  the  veteran  defense  in  criminal 
cases  that  the  prosecntion  was  "framed  up" 
by  a  "gang"  of  "rongh-necks,"  who  malig- 
nantly conspired  together  to  revenge  them- 
selves on  the  defendant.  The  defendant  was 
running  a  "Jake  Joint"  In  connection  with 
his  drag  store  at  Danville.  Jamaica  ginger 
could  be  purchased  there  any  time,  by  the 
drink  or  by  the  quart,  for  use  as  Intoxicat- 
ing Uquor.  Those  who  preferred  Ylne-o- 
vitiE,  Hbstetter's  Bitters,  or  Beef,  Wine  and 
Iron,  were  able  to  obtain  them.  Since  no 
Jury  sits  in  appeals  to  this  court,  it  serves 
no  purpose  to  complain  here  of  the  difficul- 
ties encountered  In  injecting  the  defense  re- 
ferred to  Into  the 'trial  of  the  case. 

The  defendant  was  convicted -on  the  flnt 
count  of  the  information  by  testimony  of 
the  witness  PnrcelL  Hie  abstract  dis- 
doEies  that  the  credibility  of  this  witness  was 
fairly  tested. 

It  is  said  I^rc^'s  testimony  did  not  es- 
tablish the  sale  on  which  the  state  elected 
to  rely  for  conviction.  The  election,  as 
stated  in  the  instruction,  follows: 

"The  state  of  Kansas  relies  for  conviction  of 
the  defendant  under  the  first  count  of  the  in- 
formation upon  the  alleged  sale  of  Jamaica 
Oinger  or  'Jake'  to  Fred  Purcell  on  or  about 
February  10  or  11,  1919,  soon  after  bis  re- 
tnm  from  the  army  on  February  4,  1919b  as 
testified  by  the  witness." 

The  witness  could  not  specify  the  days 
on  which  purchases  were  made.  He  re- 
turned from  the  army  on  February  4,  1919. 
Beginning  soon  after  that  date,  he  renewed 
a  practice  he  had  followed  before  going 
into  the  army,  and  when  at  home  on  leave, 
and  bought  "Jake"  whenever  he  wanted  it, 
untU  the  defendant  went  out  of  business  in 
May.  He  said  he  bought  within  a  week,  or 
two  or  three  days,  after  his  return,  and 
within  two  weeks  bought  two  or  three  times. 
The  election  evidently  referred  to  the  be- 
ginning of  the  witness'  patronage  of  the 
defendant  after  the  witness  returned  from 
the  army,  and,  under  the  circumstances, 
the  sale  was  sufficiently  identified  by  the 
election  and  by  the  testimony. 

Assignments  of  error  relating  to  Instmc- 
tions  given  the  Jury  are  frivolous.  For  ex- 
ample, the  ninth  instruction  stated  to  the 
Jury  what  was  essential  to  conviction  un- 
der the  first  count,  and  the  tenth  instmcti<m 
stated  the  duty  of  the  Jury  in  case  the  state 
had  proved  all  material  allegations,  and  In 
case  it  had  failed  to  do  so.  Instmctlcms 
numbered  11  and  18,  inclusive,  did  the  same, 
in  order,  fbr  other  counts.  The  conrt  then 
instructed  concerning  the  elections  made  by 
the  state,  and  In  Instruction  19  told  the  Jury 
conviction  on  the  first  count  must  be  had, 
if  at  all,  for  the  elected  sale.  Succeeding 
instructions  did  the  same  for  other  coimts. 
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It  Is  argupd  that  tbeae  perfectly  dear  and 
systematically  arranged  InatnictlonB  were 
"confused  and  confusing,"  that  the  ninth 
Instruction  was  erroneous  because  it  did  not 
contnin  the  substance  of  the  19th,  and  that 
the  result  was  a  "confused,  distorted,  and 
abortive"  verdict 

The  verdict  of  guilty  submitted  to  the 
Jury  was  in  the  following  form: 

"We,  the  Jury,  impaneled  and  sworn  in  the 
above-entitled  case,  do  upon  our  oa^hs  find  the 
defendant,  Elias  Smithbisler,  guilty  of  the  pub- 
lic offense  of  unlawfully  selling  intoxicating 
liquor  as  charged  in  the  first,  second,  tlilrd, 
fourth  and  fifth  counts  of  the  information;  and 
guilty  of  the  public  offense  of  keeping  and  main- 
taining a  common  ouiBance,  in  that  he  nnlaw- 
fully  kept  and  maintained  in  a  certain  build- 
ing, situated  on  lots  6  and  7,  in  block  3,  in 
the  town  of  Danville,  in  Harper  county,  Kan., 
a  place  where  intoxicating  liquors  were  sold, 
bartered,  and  given  away,  and  kept  for  sale, 
Iwrter,  and  delivery,  alTln  violation  of  law,  as 
charged  in  the  sixth  count  of  the  information.'* 

In  the  verdict  returned,  the  words  "sec- 
ond," "third,"  "fourth,"  and  "fifth,"  were 
stricken  out,  and  the  letter  "s"  was  stricken 
from  the  word  "counts"  following  the  word 
"fifth."  When  the  verdict  was  returned,  the 
following  occurred: 

"And  thereupon  the  roll  of  Jurors  is  called, 
and  each  juror  answers  present,  and  said  ver- 
dict is  read  in  open  court  by  the  clerk  of  said 
court,  and  the  jury  is  polled  and  the  jurors 
aforesaid  are  asked  by  the  court  whether  the 
verdict  so  returned  and  read  is  their  verdict, 
and   each   Juror    answers   in    tht   affirmative. 


The  motion  for  a  new  trial  charged  mis- 
conduct of  the  Jury.  At  the  hearing  on  the 
motion  no  proof  of  misconduct  was  olfered. 
What  the  defendant  tried  to  do  was  to  Im- 
peach the  verdict  by  showing  the  Jurors 
did  not  Intend  to  find  the  defendant  guilty 
on  tlie  6th  c«Nint  Evidence  to  this  efTect 
was  properly  excluded,  and  the  motion  for 
a  now  trial  was  properly  denied. 

The  Judgment  of  the  district  court  is 
affirmed. 

All  the  Justices  concurring. 


(UO  Kan.  690) 

FOCKE  V.  HAVEL  et  at. .  (No.  23551.) 
(Supreme  Court  of  Bjinsas.    March  11,  1922.) 

(Byllahu*  hy  the  Court.) 

I.  SpeeMo   performance    ®=>l2l(8)--Evideaoe 
held  to  tend  to  prove  that  vendor  was  of 
sound  mind  when  making  contract. 
There  was  evidence  which  tended  to  prove 
that  the  appellant  was  of  sound  mind  at  the 
time  she  contracted  for  the  sale  of  real  prop- 
erty. 


HAVEL  849 

P.l 

2.  SpeoHIo  performanoe  «=»I2I(8)— Evidoaec 
held  to  support  flndingt  that  vondor  was  of 
sound  mind. 

There  was  evidence  to  support  the  jury's 
answers  to  the  special  questions. 

3.  Speolflo  performance  «=» 1 23— Instruction  on 
proof  of  Insanity  held  not  so  misleadino  as  to 
compel  reversal  of  Judgment. 

An  instruction  wliich  stated  "insanity  can 
only  be  proved  by  dear  and  reasonable  evi- 
dence," but  which  also  stated  that,  "Before 
yon  find  the  defendant  of  unsound  mind,  yon 
should  believe  such  fact  established  by  a  pre- 
ponderance of  the  evidence,"  was  not  so  mis- 
leading as  to  compel  a  reversal  of  the  judgment 
baaed  thereon. 

4.  Speolflo  performanoe  <Ss»l  23— Evidence  as 
to  vendor's  signing  contract  during  a  Inold 
Interval  hold  to  warrant  an  Instruotlon 
thereon. 

There  was  evidence  which  tended  to  prove 
that  the  contract  for  the  sale  of  real  property 
was  signed  during  a  lucid  interval  of  the  one 
resisting  the  spedfie  performance  of  the  con- 
tract on  the  ground  of  unsoundness  of  mind 
at  the  tjime  the  contract  was  made. 

5.  SpeeHIc  performancB  €=s»l6— Will  ho  grant- 
ed whore  not  Inequitable. 

There  was  notliing  inequitable  in  compelling 
the  specific  performance  of  the  contract  in 
question. 

Appeal  from  District  Ciourt,  Bawlins 
County. 

Action  by  John  Focke  against  Rosa  Havel 
and  others  for  specific  performance  of  a 
contract  to  convey  real  property.  Judgment 
for  plaintiff,  and  defendant  Rosa  Havel  ap- 
peals.   Affirmed. 

J.  P.  Noble  and  P.-  T.  Noble,  both  of  Ober 
lin,  for  appellant 

C.  A.  P.  C^Iconer,  of  Atwood,  and  McKeev  • 
er  &  McKeever,  ot  Topeka,  for  appellee. 

MARSHALL,  J.  In  this  action,  the  plain- 
tiff seeks  to  compel  defendant  Rosa  Havd 
to  specifically  perform  a  contract  for  the  con- 
veyance of  real  property.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  Rosa 
Havel  appeals. 

Her  defense  was  that  the  contract  had 
been  obtained  by  the  fraud  and  undue  in- 
fluence of  the  plaintiff,  and  that,  at  the  time 
the  contract  was  signed,  defendant  Rosa 
Havel  was  of  unsound  mind  and  incapable 
of  contracting.  A  Jury  was  Impaneled,  and 
special  questions  were  submitted  and  an- 
swered as  follows: 

"Questions  of  fact  submitted  by  plaintiff: 
"No.  1.  Do  you  find  from  the  evidence  that 
the   defendant,    Roaa   Bavel,   had   periods,   or 
spells,  in  which  shf  was  not  in  her  normal  con- 
dition?   A.  Yes. 

"No.  2.  If  you  answer  the  former  question  in 
the  affirmative,  then  do  yon  find  from  the  evl- 
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dence  that  iihe  had  ladd  Intervals  and  periods 
when  she  was  normal?    A.  Yes. 

"No.  3.  If  you  answer  the  last  qnestion  in  the 
affirmative,  then  do  you  find  from  the  evidence 
that  the  contract  involved  in  this  case  was  sign- 
ed and  executed  by  defendant  during  such  ladd 
intervals  a;Dd  period  when  she  understood 
what  she  was  doing?    A.  Yes. 

"Questions  submitted  by  defendant  Bosa  Ha- 
vel: 

"No.  1.  Did  the  defendant  Rosa  Havel  fully 
understand  the  nature  and  effect  of  the  pur- 
ported contract  signed  by  her  on  the  24th  day* 
of  January,  1920,  at  the  time  she  signed  the 
same?    A.  Yes. 

"No.  2.  Was  the  defendant  Rosa  Havel  in 
such  mental  condition  at  the  time  of  signing 
said  instrument  that  she  was  fully  able  to  un- 
derstand the  contents  thereof  and  the  nature 
and  effect  of  its  provisions?     A.  Yes. 

"No.  3.  Did  the  defendant  Rosa  Havel,  when 
she  signed  the  said  instrument,  believe  that 
she  was  signing  a  contract  that  would  give  her 
$40  per  acre  for  her  land?    A.  No. 

"No.  4.  If  you  believe  that  defendant  Rosa 
Havel  was  able  to  understand  the  nature  of  the 
contract,  do  you  further  believe  that  she  was 
influenced  to  sign  the  same  by  plaintiff  by 
overpersuasion  and  shrewd  tactics  practiced 
on  her  when  she  was  in  a  weakened  physical 
and  mental  condition?    A.  No." 

Tta«  court  approved  the  findings  of  tbe 
Jury  and  made  additional  ones,  which,  for 
the  purposes  of  this  appeal,  did  not  add  ma- 
terially to  those  made  by  the  Jury.  Appro- 
priate motloDB  were  filed  by  defendant  Rosa 
Havel,  all  of  which  were  denied. 

[1]  1.  Rosa  Havel  Insistently  contends  that 
all  the  evidence  showed  that  she  was  of  un- 
sound mind  at  the  time  she  signed  the  con- 
tract. The  court  cannot  agree  with  this  con- 
tention. There  was  abundant  evidence  to 
show  that  she  was  of  .sound  mind  at  that 
time,  although  there  was  evidence  from  which 
the  Jury  might  have  found  otherwise.  No° 
good  purpose  will  be  served  by  setting  out 
that  evidence.  The  court  approved  tbe  find- 
ings of  tbe  Jury,  and  further  found  that  Itosa 
Havel  fully  understood  and  comprehended 
the  nature  of  the  contract  and  voluntarily 
executed  It 

[2J  2.  Rosa  Havel  contends  that  there  was 
not  sufficient  evidence  to  support  the  answers 
of  the  Jury  to  the  questions  submitted  by  her. 
This  contention  must  be  answered  in  the 
same  way  that  the  first  one  is  answered,  that 
there  was  evidence  to  support  those  findings. 
and  that  the  court  approved  them  and  made 
additional  findings  to  substantially  tbe  same 
effect 

[3]  3.  Complaint  is  made  of  the  following 
part  of  an  Instruction  given  by  the  court:    , 

*Tou  are  farther  instructed  that  reason  be- 
ing the  common  gift  of  Ood  to  man,  every  per- 


son is  presumed  to.  be  sane,  and  insanity  can 
only  be  proved  by  dear  and  reasonalde  evi- 
dence, and,  before  you  should  answer  qnea- 
tions  as  to  defendant's  mental  condition  by 
stating  that  she  was  not  able  to  understand  the 
contents  and  nature  of  such  contract  and  its 
provisions,  before  you  find  the  defendant  of  un- 
sound mind,  you  should  believe  such  fact  es- 
tablished by  a  preponderance  of  the  evidence." 

Tbe  language  objected  to  Is  "clear  and  rea- 
sonable evidence."  Taken  alone,  that  lan- 
guage might  be  objectionable,  but  the  con- 
cluding part  of  the  instruction  stated  that 
the  fact  of  an  unsound  mind  must  be  "es- 
tablished by  a  preponderance  of  the  evi- 
dence." The  latter  is  a  correct  statement 
of  the  law.  Fish  v.  Poorman,  85  Kan.  237. 
116  Pac.  898.  While  the  words  "clear  and 
reasonable  evidence"  might  have  been  omit- 
ted from  the  instruction,  and  "a  preponder- 
ance of  the  evidence"  might  have  been  sub- 
stituted therefor,  yet  the  entire  instruction 
cannot  be  understood  otherwise  than  as  re- 
quiring a  preponderance  of  the  evidence  to 
establish  the  fact  of  unsoundness  of  mind. 

[4]  4.  Complaint  is  also  made  of  the  fol- 
lowing instruction: 

"You  are  instructed  that  although  yon  may 
believe  that  the  mental  powers  of  Rosa  Havd 
had  become  enfeebled  or  disturbed  for  any 
reason,  still  should  yon  believe  from  the  evi- 
dence that  the  said  Rosa  Havel  has  ludd  in- 
tervals or  intervals  when  her  mind  was  sound 
or  in  such  condition  that  she  knew  and  under- ^ 
stood  the  nature  and  extent  of  this  business 
transaction,  and  that  said  contract  was  signed 
during  such  ludd  Interval,  then  your  findings 
of  the  validity  or  execution  of  the  contract 
should  be  that  defendant  was  of  sound  mind 
and  understood  the  nature  and  effect  of  such 
contract." 

This  complaint  is  supported  by  the  arga- 
ment  that  there  was  no  evidence  introduced 
to  show  that  the  contract  was  signed  during 
a  lucid  interval.  There  was  such  evidence. 
There  was  abundant  evidence  to  show  that 
she  understood  the  contract;  that  she  as- 
sented to  Its  terms;  and  that  she  signed  It 
after  understanding  it  and  assenting  to  it 

[6]  5.  The  last  contention  Is  that  It  would 
be  inequitable  to  compel  performance  of  the 
contract.  No  fraud  was  practiced  to  obtain 
the  contract;  Rosa  Havel  was  capable  of 
making  the  contract  and  knew  what  she 
was  doing  when  she  signed  It;  a  fair  price 
was  to  be  paid  for  the  land;  and  no  reason 
appears  why  the  contract  should  not  be  en- 
forced. 

The  Jndgmoit  ia  afllrmed. 

AU  the  Jnstloes  concurrinc 
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TROPICAL  PAINT  &  OIL  CO.  V.  PEOPLE'S 
STATE  BANK.     (No.  23555.) 

(Supreme  C!ourt  of  Kansas.    March  11,  1922.) 

(Byllahut  iv  th«  Court.) 

1.  Principal  and  agent  ®s>l73(3)— EvfiTence 
held  to  show  ratification  of  nnauthorlzed  act. 

The  evidence  relating  ta  the  ratification  of 
unauthorized  acts  of  an  agent,  examined,  and 
held  to  be  sufficient  to  support  the  findings  and 
verdict  of  the  jur7. 

2.  Banks  and  banldnB  «=3l54(9)— Flndlnos 
.held  not  to  require  overthrow  ot  general  ver- 
dict 

It  is  further  held  that  there  is  no  snch  in- 
consistenc;  in  the  special  findings  of  the  jury 
as  to  require  the  overthrow  of  the  general  ver- 
dict. 

Appeal  from  District  Court,  Saline  Ck>\inty. 

Action  by  the  Tropical  Paint  &  Oil  Com- 
pany against  the  People's  State  Bank.  Ver- 
dict and  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Bt  A.  Lovltt,  of  Sallna,  for  appellant 
Burch,  Idtowlch'  ft  Boyce^  of  Sallna,  for 
appellea 

JOHNSTON,  a  3.  This  was  an  action  by 
the  Tropical  Paint  &  Oil  Company,  against 
the  People's  State  Ban!:  to  recover  upon  a 
check  Issued  by  a  customer  of  the  company 
and  paid  by  the  bank  upon  the  alleged  un- 
authorized Indorsement  of  an  agent  of  the 
plaintiff.  Verdict  and  Judgment  were  in 
favor  of  the  defendant,  and  plaintiff  appeals. 

The  Gage  Auto  Ck>mpany  of  Minneapolis, 
Kan.,  a  customer  of  the  plaintiff,  had  pur- 
chased goods  from  it  and,  a  dispute  having 
arisen  aa  to  the  bill,  h.  0.  Allen,  an  agent 
of  the  plaintiff,  was  sent  by  it  to  settle  the 
dispute.  A  settlement  kas  made,  and  Allen 
waa  given  a  check  in  favor  of  plaintiff  for 
the  amonnt  agreed  to  be  due.  This  was 
taken  by  Allen  to  Sallna,  his  headquarters, 
and,  after  Indorsing  it  In  the  name  of  plain- 
tiff by  himself  as  agent.  It  was  presented 
to,  and  cashed  by,  the  bank.  He  was  a 
salesman  of  plaintiff  In  a  certain  territory 
in  the  central  part  of  the  state,  in  which  he 
took  orders  for  goods,  transmitting  the  or- 
ders to  the  home  office  at  Cleveland,  Ohio, 
and  his  compeosatlon  was  a  certain  commis- 
sion on  tne  amount  of  his  sales.  According 
to  his  testimony  he  had  been  asked  to  adjust 
a  number  of  disputed  accounts  with  cus- 
tomers, had  made  settlements  with  them, 
and  collected  the  amounts  due  from  them 
as  he  did  with  the  Gage  Auto  Company. 
No  express  authority  bad  been  given  him  to 
Indorse  checks  made  luyable  to  the  plain- 
tiff, but  be  testified  that,  in  other  settle- 
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ments  made  with  customers,  he  bad  made 
like  collections,  .and  received  and  Indorsed 
checks  and  drafts  without  complaint  from 
plaintiff.  He  testified  that  he  reported  these 
settlements  to  plaintiff,  and,  in  the  one  in 
question,  he  had  reported  the  settlement  and 
collection  on  the  day  it  was  made  or  on  the 
following  day  asking  plaintiff  to  credit  the 
amount  to  the  Gage  Anto  Company  and 
charge  it  to  his  account  His  testimony  Is 
that  no  objection  was  made  to  him  b.r  plain- 
tiff that  he  had  collected  the  account  and 
retained  the  money,  and  further  that,  after 
charging  himself  with  the  amount  of  the  col-  • 
lection,  the  plaintiff  was  still  owing  him 
for  unpaid  commissions  between  $40  and  $50. 
[1]  Considerable  attention  was  given  to 
the  matter  of  the  claimed  ratification  of  the 
action  of  Allen  by  the  plaintiff.  It  appears 
that  after  the  settlement  was  made  with 
the  Gage  Auto  Company,  and  on  the  same 
day,  that  company,  in  a  re-examination  of 
its  account  with  plaintiff,  discovered  that  a 
recent  bill  of  goods  for  $8.17  had  not  been 
Included  in  the  settlement  and  a  draft  for 
that  amount  was  procured  by  the  Gage  Auto 
Company  and  sent  to  plaintiff  in  the  follow- 
ing letter  on  August  28,  1917 : 

"Gentlemen:  Inclosed  find  draft  in  payment 
of  invoice  of  8  1  17.  [Stating  the  account]. 
When  your  salesman  Mr.  Allen  was  here  to  col- 
lect this  was  overlooked,  so  we  are  indosinf 
draft  for  eama." 

The  letter  was  received  and  the  Indosed 
draft  was  caebed  by  plaintiff  August  81, 
1917. 

In  answers  to  special  questions  submitted, 
the  Jury  found  that  the  plaintiff  first  learn- 
ed that  the  check  In  controversy  had  been 
Indorsed  by  Allen  in  the  name  of  the  plain- 
tlfl  on  November  6,  1917,  and  that  this  In- 
formation waa  acquired  from  the  Gage  Auto 
Company.  The  question.  What  did  plaintiff 
do,  which  amounted  to  a  ratification  of  the 
act  of  Allen  In  indorsing  the  check?  was 
answered,  "Acceptance  of  check  for  $8.17, 
and  not  replying."  A  specific  finding  was 
made  that  the  plaintiff  ratified  the  collection 
of  $179.34  from  Gage  Auto  Company  by  Al- 
len, and  also  ratified  the  appropriation  of 
that  sum  by  Allen  to  his  own  use. 

The  contention  Is  that  under  the  findings 
of  the  Jury,  the  plaintiff  did  not  know  of 
Allen's  act  in  indorsing  and  collecting  the 
check  until  86  days  after  the  transaction, 
to  wit,  November  16,  1917,  and  that  there  is 
nothing  in  its  act  of  that  day  nor  in  Its  sub- 
sequent acts  which  affords  any  ground  for 
finding  ratification.  Apart  from  the  evidence 
of  Allen  that  be  bad  reported  the  matter 
of  the  collection  to  the  plaintiff,  there  is 
the  letter  of  the  Gage  Auto  Company  to  it 
which  was  sent  the  day  following  the  set- 
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tlement  and  coUectlon,  to  the  effect  that  Its 
agent  had  been  there  to  (oUect;  that  an 
Item  of  the  account  had  not  been  collected 
by  him;  and  that  a  draft  was  enclosed  to 
complete  the  payment  It  appears  that  ex- 
press authority  bad  not  been  given  to  Allen 
to  indorse  chedcs  or  drafts  of  plaintiff,  and 
an  indorsement  made  without  authority  is 
without  effect,  unless  the  payee  is  negligent 
or  is  otherwise  precluded  by  his  conduct 
from  asserting  a  lack  of  authority.  It  ap- 
pears that  plaintiff  had  permitted  Allen  to 
indorse  checks  ot>tained  in  other  settlements 
.without  objection.  Of  course,  there  cannot 
be  ratification  of  an  unauthorized  act  of  an 
agent  without  knowledge  of  the  principal, 
and  plaintiff  contends  that  the  Jury  lias 
found  that  it  had  no  knowledge  of  the  col- 
lection and  indorsement  until  November  6, 
1917,  about  three  months  after  the  collection 
was  made.  The  Jury  did  find  that  plaintiff 
had  no  knowledge  that  payment  was  made 
by  a  check,  which  had  been  indorsed  by  Al- 
len until  that  time,  but  it  also  foimd  that 
the  plaintiff  had  ratified  the  collection  of 
the  amount  by  Allen,  and  the  application  of 
the  amount  to  his  own  account  and  use. 
There  was  a  general  finding  In  favor  of  de- 
fendant, based  upon  all  the  evidence,  and, 
while  plaintiff  did  not  learn  that  the  method 
of  payment  was  by  a  check  that  was  Indorsed 
and  cashed  by  Allen  until  November,  the 
verdict  and  findings  warrant  the  interpreta- 
tion that  plaintiff  had  learned  of  the  collec- 
tion within  a  few  days  after  it  was  made. 
The  letter  of  August  28  brought  to  the  knowl- 
edge of  plaintiff  that  Allen  had  visited  the 
Gage  Auto  Company  for  the  purpose  of  mak- 
ing a  collection,  and  practically  given  plain- 
tiff to  understand  that  he  had  collected  all 
of  the  bill  except  $8.17.  To  this  information, 
as  well  as  that  sent  by  Allen,  plaintiff  raised 
no  objection,  and  took  no  action  until  the  fol- 
lowing November,  when  it  notified  the  Gage 
Auto  Company  that  thereafter  no  money 
should  be  paid  to  AU&i  on  its  account,  as 
he  no  longer  represented  the  plaintiff  in  any 
capacity. 

[2]  Under  the  circumstances  disclosed  by 
the  record,  the  plaintiff  is  not  In  a  position 
to  deny  the  authority  of  Allen  to  make  the 
collection,  or  that  it  was  accomplished  by 
means  of  the  check  that  was  indorsed  and 
cashed  by  Allen.  The  claimed  inconsistency 
in  the  findings  is  not  such  as  to. overthrow 
the  verdict  All  are  to  be  considered  to- 
gether, and  the  evidence,  findings,  and  ver- 
dict, when  so  considered,  are  fairly  open  to 
an  interpretation  that  supports  the  Judg- 
ment of  the  court. 

Judgment  afiirmed. 

All  the  Justices  concur,  except  BURCH, 
J.,  who  did  not  sit 


aiO  Kan.  716) 

HANABERY  v.  ERHARDT  tt  aL 
(No.  23597.) 

(Supreme  Chrart  of  Kanua.    March  11, 1022) 

(StiOahu*  hg  the  Covrt.) 

Jadgmeat   «=32S6(3)— In   action   for  injariei 
from  automobile  eollisioa,  special  answers  la 
defendant's  favor  held  to  control  oeaeral  v«^ 
diet  for  plaintiff  and  require  Judgment  for  <•• 
fondaat. 
The  answers  to  special  qoestions  examined, 
and  held  to  control  the  general  verdict  for  the 
plaintiff,  and  to  warrant  the  jndgment  rendered 
for  the  defendants,  because  they  showed  neg- 
ligence on  the  part  of  the   plfdntiff  and  doe 
care  on  the  part  of  the  defendant,  eHmlnnting 
the  qnestion  of  last  clear  chance  asserted  by 
the  plaintiit 

Appeal  from  District  (^ourt,  Ellsworth 
Ciounty. 

Action  by  William  C.  Hanabery,  a  minor, 
by  his  father  and  next  friend,  J.  J.  Hana- 
bery, against  Otto  Erliardt  and  another. 
Judgment  for  the  defendants,  and  plaintiff 
appeala    Affirmed. 

Samuel  B.  Bartlett,  of  -Ellsworth,  for  ap- 
pellant 

Ira  E.  Uoyd  and  Norrls  F.  Nonne,  boOi 
of  Ellswm'th,  for  appellees. 

WEST,  J.  The  plaintiff  appeals  from  an 
adverse  judgment  rendered  on  special  find- 
ings by  the  Jury  notwithstanding  a  verdict 
in  his  favor. 

The  action  was  for  damages  for  injuries 
caused  by  an  automobile.  The  petition  al- 
leged, among  other  things,  that  the  defend- 
ant drove  his  automobile  at  a  high,  danger- 
ous, and  unlawful  rate  of  speed  on  the  streets 
of  Ellsworth  when  there  was  a  large  number 
of  people  congregated  upon  and  about  the 
streets ;  that  he  did  not  have  his  car  under 
control;  did  not  keep  a  proper  lookout  and 
pay  proper  attrition  where  he  was  going; 
that  the  plaintiff  was  lawfully  upon  Douglas 
avenue  and  proceeding  across  the  street  care- 
fully and  prudently,  and  that  the  automo- 
bile was  near  him  before  he  saw  it;  that  the 
plaintiff  Immediately  started  to  get  out  of 
the  way,  using  all  due  diligence  so  to  do,  but 
was  struck  by  the  car  with  great  violence, 
and  that  the  driver  made  no  attempt  to  stop 
the  car  or  to  give  any  warning;  further, 
that  the  defendant  had  a  full  and  continuous 
and  unobstructed  view  of  the  plaintiff  In 
time  to  stop  the  car  and  avoid  the  injury; 
that  he  knew  or  ought  to  have  known  of 
the  danger  to  the  plaintiff,  and  after  he  dis- 
oovered  the  danger,  and  Imew  or  ought  to 
have  known  thereof,  he  carelessly  and  negli- 
gently failed  to  use  care  to  check'  the  car 
and  carelessly  and  negligently  drove  it 
against  the  plaintiff. 
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Tbe  plaintiff  was  a  boy  14  years  old.  On 
the  stand  he  said  that  he  started  across  the 
street  about  60  feet  starting  out  between  two 
cars.  He  got  a  little  past  the  middle  of  the 
street. 

"I  did  not  see  the  car  before  it  hit  me,  and 
did  not  hear  the  soand  of  a  horn  or  anything 
of  that  kind.  I  did  not  know  what  happened 
nntil  after  I  was  picked  np." 

On  cross-examination: 

"Q.  You  didn't  stop  at  all?  A.  No,  sir,  nntil' 
the  car  hit  me. 

"Q.  You  didn't  stop  to  look  around  to  see 
whether  a  car  was  comingr,  did  yon?  A.  I  look- 
ed, before  I  started,  both  ways. 

"Q.  From  the  sidewalk,  bvt  yon  didn't  atop 
after  yon  got  beyond  the  antomobile  to  look 
at  all?    A  No,  sir. 

"Q.  Now,  how  long  before  you  started -was  it 
that  you  looked?  A.  Just  ri^t  before  I  start- 
ed." 

The  jury  returned  a  verdict  In  favor  of 
the  plaintiff  and  answered  ten  special  ques- 
tions. They  found  that  the  plaintiff  had 
BufDcient  age  and  Imowledge  to  know  that  It 
was  dangerous  to  be  immediately  in  front 
of  an  automobile  driven  on  the  streets,  and 
knew  that  automobiles  were  liable  to  pass 
where,  the  accident  occurred. 

"Q.  S.  In  order  to  cross  the  street  did  the 
plaintiff  leave  a  place  of  safety  on  the  sidewalk 
and  pass  between  automobiles  that  were  parked 
on  the  street?    A.  Yes. 

"Q.  4.  If  yon  answer  the  preceding  qoestion 
'Yes,'  then  state,  after  leaving  the  sidewalk  to 
cross  the  street  and  after  passing  between  the 
parked  automobiles,  did  the  plaintifE  look  for 
the  approaching  automobile  driven  by  the  de- 
fendant?    A.  No. 

"Q.  5.  '  If  you  answer  the  last  preceding  ques- 
tion 'No,'  then,  had  he  looked,  would  the  acci- 
dent have  occurred.    A.  Possibly. 

"Q.  6.  After  the  plaintiff  was  seen  by  the 
defendant,  did  he  not  stop  tiis  automobile  as 
soon  as  it  could  be  stopped?     A.  Yes. 

"Q.  7.  Immediately  before  the  accident  oc- 
curred, and  before  the  plaintiff  got  in  front  of 
the  automobile,  what,  if  anything,  was  there  to 
prevent  the  plaintiff  from  seeing  the  antomo- 
bile driven  by  the  defendant?    A  Nothing. 

"Q.  8.  Could  not  plaintiff  have  stopped 
quicker  than  the  defendant  could  have  stopped 
his  automobile  immediately  preceding  the  acci- 
dent?   A.  Yes. 

"Q.  9.  Was  plaintiff  negligent  in  not  seeing 
the  approaching  automobile  driven  by  the  de- 
fendant?   A.  Yes. 

"Q.  10.  Did  the  defendant's  antomobile 
strike  the  plaintiff  immediately  after  the  plain- 
tiff came  from  behind  the  parked  automobiles? 
A.  No." 

The  spedflcations  of  error  involve  merely 
the  rendering  of  judgment  on  the  findings  in- 
stead of  the  verdict.  No  complaint  is  made 
touching  the  instructions  or  rulings  on  evi- 
dence. 

The  plaintiff  argues  that: 
205  P.— 23 


"The  jury's  finding  of  negligence  amounts  to 
more  than  that  in  their  opinion  the  defendant 
should  have  discovered  the  perilous  situation  of 
the  plaintiff.  •  •  *  The  jury  made  its  find- 
ing (inclnded  in  the  general  verdict)  that  the 
defendant,  after  he  discovered  the  perilous  sit- 
uation of  the  plaintiff,  could  have  avoided  the 
injury  by  the  exercise  of  ordinary  care  in 
changing  the  course  the  automobile  was  travel- 
ing or  sounded  its  horn,  as  alleged  in  the  pe- 
tition, although  he  did  in  fact  stop  the  automo- 
bile aa  soon  as  he  could.  This  finding  is  not 
disturbed  by  the  special  findings.  The  special 
findings  do  not  in  any  way  overturn  this  finding 
necessarily  included  in  the  general  verdict.  The 
doctrine  of  last  clear  chance  is  therefore  ap- 
pUcable." 

Of  course.  If  It  were  not  for  the  special 
findings,  the  general  verdict  would  be  conclu- 
sive against  the  defendant  on  all  material 
and  necessary  issues  under  the  pleadings,  and 
might  be  construed  to  mean  that  the  defend- 
ant ran  the  plaintiff  down  without  negligence 
on  his  part,  or  that  after  seeing  the  plain- 
tiff's situation  of  danger,  caused  by  his  own 
negligence,  the  defendant  failed  to  observe 
proper  care  to  avoid  Injury  to  him.  But 
since  the  special  findings  clearly  cover  the 
essenttal  issues,  they  control  the  verdict 
both  as  a  ihatter  of  settled  law  and  practice 
and  as  a  matter  of  necessity,  because  such 
answers  reveal  the  real  and  specific  facts 
which  the  Jury  must  have  intended,  notwith- 
standing the  general  findings  to  the  contrary 
evidenced  by  the  verdict. 

Starting  with  the  statement  that  the  boy 
was  of  sufficient  intelligence  to  know  the  dan- 
ger of  the  sitdiation,  it  Is  revealed  by  .the  an- 
swers that  he  left  a  place  of  safety  on  the 
sidewalk,  and,  after  passing  between  automo- 
biles parked  there,  failed  to  look  for  the  ap- 
j)roaching  automobile,  although  he  knew  'that 
such  vehicles  were  passing  or  liable  to  pass 
along  the  street.  This  unquestionably  and 
inevitably  shpws  carelessness  on  his  part. 
The  question  of  last  clear  chance  is,  however, 
determined  by  other  answers  that  after  the 
defendant  saw  him  he  stopped  his  automo- 
bile as  sooh  as  it  could  be  stopped,  and  that 
immediately  before  the  accident  nothing  pre- 
vented the  plaintiff  from  seeing  the  auto- 
mobile, and  the  defendant  could  not  have 
stopped  his  car  quicker  than  the  plaintiff 
could  have  stopped  Just  before  the  accident. 
Then  there  was  the  express  finding  that  the 
plaintiff  was  negligent  in  not  seeing  the  car, 
and,  of  course,  aside  from  the  last  dear 
chance  doctrine,  one  cannot  recover  damages 
caused  wholly  or  partly  by  his  own  careless- 
ness. 

The  plaintiff  presents  the  proper  theory  of 
the  law  touching  the  last  clear  chance,  but 
the  findings  of  the  jury  so  clearly  and  unmis- 
takably show  carelessness  on  the  part  of  the 
plaintiff  and  prompt  care  on  the  part  of  the 
defendant  as  soon  as  he  discovered  the  plain- 
tlfTs  situation  of  danger  that  but  one  conclu- 
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sion  can  be  reached  and  but  one  result  can 
follow. 

This  conclusion  and  this  result  were  prop- 
erly expressed  by  the  trial  court  In  the  Judg- 
ment rendered,  and  such  Judgment  is  af- 
firmed. 

All  the  Justices  concurring. 


(110  Kan.  636) 

NASH  V.  HARRINGTON  et  al.    (No.  22135.) 

(Supreme  Court  of  Kansas.    Blarch  11,  1922.) 

(BylUthut  hy  the  Court.) 

1.  Wills  9=358(2)— Father's  parol  contract  to 
convey  or  devise  land  to  dauohter  muat  be 
establislied  by  dear  and  satisfactory  proof; 
evidence  held  insufflclent  to  prove  father's 
parol  contract  to  devise  or  oonvey  land  to 
daughter. 

The  record  examined,  and  held,  that  the 
evidence  is  insufficient  to  supply  the  requisite 
and  essential  elements  of  a  parol  contract  be- 
tween a  father  and  daughter  for  the  devise  or 
conveyance  of  80  acres  of  land. 

2.  Wills  «s> 1 67— Provision  tfevisinfl  land  pur- 
suant to  parol  agreement  cannot  be  revoked. 

A  provision  in  a  will  devising  land  pursu- 
ant to  a  prior  parol  agreement  is  a  confirmation 
of  such  agreement,  and  it  cannot  be  defeated 
by  a  subsequent  revocation  of  the  devise;  but, 
before  this  rule  of  law  can  be  applied,  it  is 
essential  that  the  existence  of  the  prior  parol 
agreement  be  established  by  competent  and 
sufficient  evidence. 

(Additional  ByUabut  hy  Editorial  Staff.) 

3.  Witnesses  9=3 1 60 (2)— Plaintiff's  testimony 
as  to  statement  she  had  heard  deceased  make 
to  third  person  not  inoompetent. 

In  a  daughter's  .action  to  enforce  parol  con- 
tract of  deceased  father  to  devise  land,  plain- 
tiff's testimony  that  she  had  heard  her  father 
say  to  a  neighbor  that  he  had  an  agreement 
with  the  daughter  that  she  should  have  the 
land  hetd  not  incompetent,  under  Code  Civ. 
Proc.  k  320  (Gen.  St.  1915,  g  7222),  disquali- 
fying a  litigant  from  testifying  in  her  own  be- 
half touching  her  alleged  oral  contract  with  a 
deceased  person  for  an  interest  in  land. 

Appeal  from  District  Court,  Russell 
County. 

Action  by  Johanna  Nash  against  Agnes 
Harrington  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded,  with  instructions. 

W.  A.  S.  Bird,  of  Topeka,  and  M.  J.  Oernon 
<nd  Geo.  W.  Holland,  both  of  Russell,  for  ap- 
I)ellants. 

Oscar  Ostrum  and  J.  B.  DrlscoU,  both  of 
Russell,  and  J.  E.  Addlngton,  of  Topeka,  for 
appellee. 

DAWSON,  J.  This  lawsuit  between  two 
sisters  was  for  the  recovery  of  80  acres  of 


land  conveyed  by  their  father  to  the  defend- 
ant Agnes  Harrington,  but  which  was  claimed 
by  the  plaintiff  Johanna  Nash,  under  an  al- 
leged oral  contract  with  her  father,  and  oon- 
firmed  by  his  will. 

These  litigants  are  the  daughters  of  the 
late  Timothy  F.  Harrington,  a  Russell  county 
pioneer,  who  died  in  1815.  The  family  story 
is  the  not  unusual  one  of  long  years  of  hard- 
ships and  poverty,  followed  by  material  pros- 
perity. 'Hmothy  Harrington  settled  in  Russell 
county  in  1877.  He  had  left  his  family  In 
Michigan  while  he  founded  a  new  home  in 
Kansas.  Johanna,  his  eldest  daughter,  then 
a  girl  of  14  years,  came  to  reside  with  and 
assist  him.  The  mother  and  the  younger 
children,  inclnding  Agnes,  did  not  follow  un- 
til 1883.  Johanna  remained  at  home  until 
about  1887,  when,  at  the  age  of  24,  she  took 
up  domestic  service,  and  for  the  next  20  years 
she  sent  home  part  of  her  earnings  to  help 
support  the  family  and  to  help  her  father  In 
his  financial  troubles,  and,  indeed,  to  help 
pay  for  the  particular  80  acres  (state  school 
land)  Involved  in  this  controversy.  At  vari- 
ous times  over  a  long  period  of  years  the  fa- 
ther had  expressed  appreciation  of  Johanna's 
helpfulness,  saying  that  but  for  her  assist- 
ance he  could  not  have  won  out  in  life's  bat- 
tle, could  not  have  stayed  in  Kansas,  could 
not  have  saved  this  80  acres,  and  that  he  in- 
tended t(^  divide  his  property  between  Jo- 
hanna and  Agnes,  except  that  Johanna 
should  have  the  80  acres,  and  that  it  was 
hers  already.  The  mother  died  in  1900.  In 
1903  the  father  made  a  will,  which  in  part 
provided: 

"5.  I  give  and  bequeath  to  my  beloved  daugh- 
ter Johanna  Harrington  the  cast  half  of  the 
northeast  quarter  of  section  (36)  tiiirty-aix 
in  township  fifteen  south,  range  12  west,  Rus- 
sell county,  Kansas,  the  same  being  known  as 
the  school  land. 

"6.  I  give  and  bequeath  the  balance  and  res- 
idue of  all  my  property,  both  personal  and  real. 
to  my  beloved  daughters,  Agnes  Harrington 
and  Johanna  Harrington,  share  and  share  alike, 
to  be  their  absolute  property  forever." 

Johanna  married  in  1910.  The  other  chil- 
dren, except  a  daughter,  who  had  died,  were 
grown  and  scattered,  and  Agnes  remained 
with  her  father  and  cared  for  him,  and  did 
much  of  the  rough  hard  work  on  the  farm. 
As  early  as  1894,  pertiaps  on  account  of  fi- 
nancial troubles,  the  father  conveyed  the 
home  quarter  section  to  Agnes,  acceptins 
from  her  in  return  a  life  lease  of  it  and  a 
lease  of  a  tract  of  land  belonging  to  Agnea, 
and  also  a  lease  of  this  80  acres  of  school 
land.  At  that  time,  and  for  many  years  aft- 
erwards (until  paid  for  and  patented),  the 
title  to  this  school  land  remained  in  the  state 
of  Kansas.  In  June,  1912,  Harrington  made 
a  codicil  to  his  win  which,  if  legally  suffi- 
cient, revoked  the  bequest  of  the  80  acres  te 
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Johanna  to  the  will  of  1903.     The  codicil 
reads: 

"I  do  give  and  bequeath  unto  my  daughter, 
Agnes  Harriogton,  all  of  my  property,  both  per- 
sonal and  real." 

At  the  same  Ume,  in  June  18,  1912,  Har- 
rington made  and  delivered  a  deed  to  Agnes 
conTeylng  to  her  the  80  acres  of  school  land. 

Harrington  died  in  1915,  and  this  lawsuit 
to  set  aside  the  will  and  to  enforce  the  fa- 
ther's alleged  oral  contract  with  Johanna 
was  begun.  All  matters  involved  in  the  law- 
suit other  than  the  conflicting  claims  of  the 
two  sisters  to  this  80  acres  were  determined 
by  the  trial  conrt,  and  need  no  attention 
here. 

An  advisory  Jury  made  answers  to  67  spe- 
cial questions,  and  the  trial  court  made  elab- 
orate findings  of  Its  own,  covering  12  pages 
of  the  abstract.  It  seems  necessary  to  give 
space  to  a  considerable  number  of  these : 

Jury's  findings: 

"(1)  Did  the  plaintiff,  Johanna  Nash,  and  her 
father,  T.  F.  Harrington,  ever  make  an  oral 
agreement  or  have  a  verbal  understanding  that 
relates  to  services  by  her  for  him  or  compen- 
sation to  her  by  him?    Ans.  Yes. 

"(2)  If  you  answer  question  No.  1  Tes'  state 
when  and  where  such  agreement  and  under- 
standing were  made  and  bad,  and  what  efich 
was  to  do  and  give,  and  what  each  was  to  get 
and  receive,  and  when.  Ans.  About  1887  to 
1900,  home  place,  sec.  25—15—12.  She  was  to 
furnish  what  money  and  work  she  could,  to  re- 
ceive the  80  acres  of  school  land  and  half  of 
other"  property  at  his  death. 

"(3)  If  yon  answer  No.  1  Tes,'  did  plain- 
tiff, Johanna  Nash,  thereby  agree  to  do  any- 
thing in  the  future?    Ans.  Yes. 

"(4)  If  you  answer  No.  8  'Yes,'  did  Johanna 
Nash  thereafter  do  and  perform  all  she  agreed 
to  do  as  set  out  in  your  answer  to  No.  27 
Ans.     Yes.    •    •    • 

"(11)  Did  TKmothy  F.  Harrington,  for  what 
his  daughter  Johanna  had  done  and  was  doing 
for  him,  promise  and  agree  to  give  her  the 
school  land  at  his  death?    Ans.  Yes. 

"(12)  Was  the  will  of  Timothy  F.  Harring- 
ton, executed  December  11,  1003,  made  by  him 
in  pursuance  of  a  promise  on  his  part  to  give 
his  daughter,  Johanna,  the  school  land  and  a 
part  of  bis  other  property,  in  return  for  which 
she  had  done,  and  was  then  doing,  for  him? 
Ans.  Yes.    •    •    • 

"(25)  Does  the  evidence  show  that  the  codi- 
cil was  made  free  from  undue  influence  by 
Agnes  upon  her  father?    Ans.  Yes.    •    •    • 

"(40)  If  the  father  made  promise  to  give  of 
his  property  to  bis  danghter  Johanna  for  some 
services  to  be  performed  by  her,  did  he  at  the 
same  time  make  similar  promises  to  his  daugh- 
ter Agnes?    Ans.  Yes.    •    •    • 

"(52)  Did  Timothy  F.  Harrington  make  and 
execute  the  codicil  to  the  will  about  June,  1912, 
under  constraint  of  any  one?    Ans.  No. 

"(53)  Did  any  one,  on  the  day  of  the  execu- 
tion of  the  codicil  in  June,  1912,  and  making  of 
the  same  in  any  way  at  the  time  of  signing 
game,  or  while  same  was  being  prepared,  at- 
tempt  in   any   way   to  influence   Tiinotby   F. 
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Harrington  into  making  of  the  same?  •  •  • 
Ans.  No.  ' 

"(04)  Did  any  one  at  any  other  time  at- 
tempt such  influence?  •  ♦  •  Ans.  No.  •  •  • 

"(56)  How  old  is  Agnes  Harrington  at  this 
time?    Ans.  48  years. 

"(57)  How  many  years  did  Agnes  Harrington 
remain  at  work  at  the  home  of  her  father  aft- 
er coming  to  Kansas?  Ans.  About  32  years. 
*    *    * 

"(59)  State  the  kind  of  services  rendered  by 
Agnes  Harrington  on  the  land  in  controversy; 
also  what  household  duties  done,  and  whether 
she  gave  any  care  to  her  parents:  and,  if  so, 
state  the  kind,  and  for  what  period  of  time? 
Ans.  General  farm  work,  general  housework, 
and  all  care  necessary  covering  a  period  of  32 
years.    •    •    • 

"(61)  Did  Johanna  Nash  expect  that  the 
money  sent  to  her  parents  by  her  should  be 
repaid  to  her?  In  money  or  otherwise?  Ans. 
Yes." 

Trial  court's  findings: 

"(7)  At  some  time,  or  times,  between  1887 
and  1900,  on  the  home  place  in  section  25, 
Timothy  P.  Harrington  stated  to  his  daughter 
Johanna  that  he  would  give  her  the  east  half 
of  the  north-east  quarter  of  section  36—15—12, 
being  the  'school  land,'  and  one-half  of  all  oth- 
er property  owned  by  him  at  the  time  of  his 
death,  in  consideration  of  the  faithful  serv- 
ice she  had  done  for  him  theretofore,  and  for 
services,  labor,  and  assistance  she  might  give 
him  thereafter,  without  any  very  clear  defini- 
tion of  the  exact  kind  or  quality  or  character 
of  such  labor  or  assistance,  or  how  long  it 
should  last,  or  when  it  should  cease.  This 
offer  so  made  by  her  father  was  accepted  and 
acted  upon  by  the  plaintiff  to  the  extent  of 
thereafter  contributing  her  services  and  labor 
about  the  household  and  farm  as  long  as  she 
remained  at  home,  and  thereafter,  from  fime 
to  time,  when  at  home  on  a  visit,  and  also  to 
the  extent  of  contributing  more  or  less  of 
her  earnings  for  a  number  of  years  to  per- 
haps as  late  as  1908. 

"(8)  That  Hmothy  F.  Harrington,  during  the 
time  Johanna  was  at  home,  or  assisting  him 
from  her  earnings,  expressed  himself  at  times 
to  friends  and  neighbors  that  bis  daughters, 
Johanna  and  Agnes,  were  both  good  to  him,  and 
that  the  aid  he  received  from  Johanna  helped 
him  to  hold  and  save  his  property,  and  perhaps 
to  remain  in  Kansas,  and  that  for  what  she 
had  done,  and  had  promised  to  do,  for  him, 
be  would  give  her  the  school  land  and  one-half 
of  all  other  property  owned  by  him  at  the  time 
of  his  death.    •    •    • 

"(10)  After  the  offer  of  the  'school  land'  by 
her  father  on  condition  of  her  service  and  help, 
Johanna  for  many  years  contributed,  while  a 
strong,  mature  woman,  to  her  father's  welfare 
by  her  labor  and  by  some  money  contributions. 
She  complied  as  fully,  perhaps,  as  the  vague 
terms  of  the  offer  and  acceptance  required, 
and  no  question  was  raised  by  her  father  or  any 
one  else  of  noncompliance.    •    •    • 

"(14)  On  December  11,  1903,  Timothy  F. 
Harrington  made  a  will  by  the  terms  of  which 
be  gave  and  devised  to  his  daughter  Johanna 
the  tract  of  land  known  as  the  school  land 
and  divided  the  rest  of  his  property  equally 
between  his  daughters,  Johanna  and  Agnes,  ex- 
cept for  a  few  minor  bequests.     This  test* 
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nentary  dlsposidon  was  substantially  along  the 
lines  of  the  earlier  offer  at  some  time  or  times 
between  1887  and  1000  on  part  of  Timothy  F. 
Harrington  to  give  the  school  land  to  Johanna, 
and  half  of  bis  other  property,  at  bis  death, 
and  which  offer  was  accepted  by  her  by  her 
acts  and  deeds,  if  not  in  words;  that  at  the 
time  of  making  said  will  the  testator  was  in 
sound  mind  and  in  good  health,  mentally  and 
physically,  and  under  no  constraint;  that  at 
the  time  of  making  said  will  Johanna  had  com- 
plied, BO  far  as  she  could  up  to  that  time,  with 
the  provisions  of  the  offer  theretofore  made  by 
her  father  relative  to  the  'school  land'  and 
his  other  property.    •    •    • 

"(17)  •  •  •  It  does  not  appear  that 
Timothy  F.  Harrington  was  under  any  prom- 
ise to  Agnes,  or  other  legal  obligation,  to  con- 
vey said  land  to  her,  but  she  had  cared  for  and 
assisted  him  almost,  or  quite,  unaided,  since 
the  death  of  her  mother  in  1900,  and  sustained 
him  under  the  increasing  burden  of  years,  with 
no  one  about  their  home  except  father  and 
daughter,  and  perhaps  a  part  of  the  time  an 
orphan  or  more.  After  the  making  of  the 
codicil,  during  the  three  remaining  years  of 
the  life  of  her  father,  and  during  his  Recline, 
to  his  death,  when  nearly  85  years  old,  she 
continued  to  care  for  him,  to  administer  to  his 
wants,  and  provide  such  comfort  as  she  in  her 
way,  perhaps  rude  and  uncouth,  was  able  to 
give.  For  from  6  to  10  or  more  of  the  last 
years  of  the  father's  life  practically  none  of 
his  children,  except  Agnes,  gave  him  help,  aid, 
comfort,  or  assistance  in  any  way  whatever. 
All  of  them  except  Agnes  were  in  Oklahoma, 
and  came  up  but  rarely,  and  for  very  brief  vis- 
its then.  Agnes  cared  for  her  father  natil  his 
last  breath.    •    •    • 

"(IS)  Agnes  Harrington  learned  of  the  mak- 
ing of  her  father's  wiU  of  December  11,  1903, 
soon  thereafter,  and  of  the  provisions  made 
therein  for  both  herself  and  her  sister,  Johanna. 
At  the  time  she  knew  in  a  general  way  of  her 
father's  earlier  purpose  to  give  Johanna  the 
'school  land'  for  what  she  had  done,  and  would 
thereafter  do,  but  she  did  not  know  exactly 
the  terms  of  the  understanding  between  her 
father  and  her  sister,  Johanna.    •    •    • 

"(21)  It  is  largely  through  the  help  of  his 
two  daughters,  Johanna  and  Agnes,  that  Timo- 
thy F.  Harrington  was  able  to  accumulate 
and  hold  the  property  which  he  described  in 
his  will  of  December  11,  1903.  It  is  impossible 
to  say  from  the  evidence  what  the  share  of 
each  daughter  was  in  the  accumulation  and 
preservation  of  said  property.  Johanna  helped 
for  five  years  before  Agnes  came  to  Kansas, 
and  when  Agnes  was  too  young  to  do  much  it 
she  had  been  there.  Both  of  them  worked 
faithfully  for  years  thereafter,  Agnes  always 
at  home,  and  Johanna  when  not  at  home  help- 
ing in  a  way  as  best  she  could  from  her  mea- 
ger earnings.  Agnes  continued  with  her  father 
for  years  after  Johanna  left.  Both  women,  in 
their  appearance  in  court,  showed  the  effects 
of  their  strenuous  pioneer  life,  but  the  battle 
had  either  gone  the  harder  with  Agnes,  or 
Johanna  possessed  a  finer  grain  which  did  not 
show  the  same.    •    •    • 

"(25)  There  is  no  direct  proof  that  any 
knowledge  ever  came  to  the  plaintiff  of  the 
promise  of  her  father  to  give  her  the  'school 
land'  on  certain  conditions,  but  such  finding  la 
reached  inferentially.    •    •    • 


"(27)  •  •  •  The  InhibiUon  of  the  law 
against  testimony  of  transaction  between  each 
daughter  and  their  father  has  shut  out  almost 
everything  with  relation  to  the  dealings  be- 
tween Agnes  and  her  father,  either  in  word 
or  transaction,  and  also  very  much  of  the  deal- 
ings between  Johanna  and  her  father,  both 
words  and  acts.    •    •    •  • 

"(28)  The  nature,  temperament,  and  charac- 
teristics of  the  two  women  in  court  and  on  the 
witness  stand  were  noteworthy.  Johanna  was 
always  calm,  cool,  collected,  quiet,  modest, 
self-possessed,  and  with  the  demeanor  of  ur- 
banity which  bespeaks  association  with  other 
people.  Agnes  was  restless,  sometimes  seem- 
ingly shrewdly  cunning,  sometiines  seemingly 
dull  and  uncomprehending.  She  showed  the  pe- 
culiarities of  one  in  much  solitude  and  alone, 
far  removed  from  daily  association  with  homaa 
society.  When  the  case  was  first  called  for 
trial,  to  be  set  down  for  a  day  .certain,  Agnes 
would  not  appear  in  court,  and  upon  the  state- 
ment of  her  counsel  of  their  perplexity  the 
court  required  Agnes  to  be  brongbt  in  from 
her  farm  about  26  miles  from  the  county  seat. 
She  then  appeared  in  court  and  talked  so  in- 
coherently, hysterically,  and  irrationally  that 
the  court,  upon  showing  made,  ventured  to  di- 
rect by  order  of  court  the  attorneys  who  had 
theretofore  acted  for  her  to  continue  to  act, 
notwithstanding  her  refusal  to  have  anything 
further  to  do  with  them,  and  her  ramblings 
about  some  mysterious  attorneys  that  were  to 
be  sent  here  from  the  east  by  some  orphan's 
home.  During  the  trial  to  the  jury,  however, 
she  permitted  her  attorneys  to  handle  this  case, 
and  displayed  no  incoherence  or  hysteria." 

Conclusions  of  law   (mixed  with  findings): 

"(2)  Plaintiff  could  be  compensated  in  money 
for  all  she  did  and  gave  in  pursuance  of  her 
agreement  with-  her  father.    •    •    • 

"(8)  The  will  of  Timothy  F.  Harrington  of 
December  11,  1903,  was  good  in  law,  and  car- 
ried out  and  expressed  as  to  the  school  land 
the  terms  of  the  earlier  agreement  between 
him  and  his  daughter  Johanna.    •    •    • 

"(15)  The  deed  of  June  18,  1912,  by  Timo- 
thy F.  Harrington  to  his  daughter  Agnes,  con- 
veying to  her  the  title  to  the  school  land,  was 
made  in  consideration  of  nataral  love  and  af- 
fection, and  apparently  for  her  care  of  him 
and  services  to  him,  but  not  for  any  money  or 
other  property  transferred  by  Agnes  to  her 
father.  This  deed  was  therefore  a  volu.ntarr 
conveyance.  Agnes  knew  to  some  extent,  at 
the  time  of  her  taking  the  title,  that  her  fa- 
ther had  in  some  way  promised  the  school  land 
to  her  sister,  Johanna.  Such  deed  was  at  the 
time  of  its  execution  and  delivery  ineffectual 
and  void  as  against  the  rights  of  Johanna  al- 
ready acquired  in  such  school  land.    •    •    • 

"(20)  The  oral  contract  between  Timothy  F. 
Harrington  and  his  daughter  Johanna  was  re- 
moved from  the  operation  of  the  statute  of 
frauds  by  its  confirmation  in  written  memoraxr- 
dum  by  the  will  of  December  11,  1903,  and  was 
also  removed  by  full  performance  on  part  of 
Joha 


The  trial  court  gave  Judgment  In  faror  of 
the  plaintiff,  Johanna  Nash,  awarded  the 
land  to  her,  and  the  rents  tbereot,  $300, 
which  had  accrued  since  her  father's  death. 
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The  defendant,  Agnee  Harrington,  appeals, 
setting  op  various  errors,  the  most  serious 
of  which  Is  that  there  was  no  evidence  to 
support  the  finding  of  an  oral  (Contract  be- 
tween Johanna  and  her  father  upon  which 
the  judgment  Is  founded. 

If  there  ever  was  a  contract  between  Jo- 
hanna and  her  father  that  she  should  receive 
this  80  acres  in  consideration  of  her  contri- 
butions In  money  and  her  helpfulness  in 
other  respects,  the  evidence  Is  ample  to  prove 
that  she  fully  performed  her  side  of  the  bar- 
gain. And  It  has  been  frequently  decided 
that  an  oral  promise  to  convey  or  devise  land 
under  such  circumstances  will  be  judicially 
enforced. 

[2]  It  has  often  been  held,  also,  that  a  pro- 
vision in  a  will  to  ^ectuate  the  oral  prom- 
ise of  the  grantor  Is  Irrevocable  by  a  subse- 
quent codicil,  or  by  other  and  later  dispo- 
sition of  the  property  so  promised. 

"A  iv-ill  duly  executed,  in  pursuance  of  ad 
agreement  based  upon  a  valuable  consideratiou, 
becomes  Itself,  in  a  sense,  an  enforceable  con- 
tract. The  testator  cannot,  by  making  a  later 
will,  escape  the  obligation  confirmed  by  the 
first  one."  Nelson  v.  Scboonover,  88  Kan.  388, 
892, 131  Pac.  147,  148. 

In  that  case  the  will  confirmed  a  prior 
parol  obligation.  But  here  our  difficulty  is 
to  sift  from  the  record  the  elements  con- 
stituting a  parol  obligation,  to  which  the 
bequest  of  1903  could  attach  by  way  of  con- 
firmation. Here  t^e  trial  court  rightly  dis- 
regarded the  positive  finding  of  its  advisory 
jury,  and  held:  "Such  finding  Is  reached 
Inferentially." 

In  Bless  V.  Blizzard,  86  Kan.  230,  232,  233, 
120  Pac.  351,  352,  the  oral  contract  was  es- 
tablished: 

"A  definite  contract  to  leave  the  land  to 
Blessaby  will  was  clearly  and  certainly  estab- 
lished within  the  mle  stated  in  Anderson  v. 
Anderson,  75  Kan.  117,  88  Pac  743.  Much  of 
the  evidence  consisted  of  statements  of  Noel 
to  his  neighbors  and  friends  concerning  tBe 
arrangement.    •    •    • 

"So  Noel  said  to  Bless,  'Stay  with  me  and 
care  for  me  until  I  die  and  ni  will  you  my 
land.' "   «6  Kan.  232,  233, 120  Pac.  351,  352. 

In  Anderson  v.  Anderson,  75  Kan.  117, 128, 
88  Pac.  743,  747  (9  L.  R.  A.  [N.  S.]  229),  the 
opinion  reads: 

"While  but  one  witness  testified  to  the  con- 
tents of  the  correspondence  which  made  up 
the  contract,  the  fact  that  a  contract  existed, 
and  its  terms  as  found  by  the  court,  are  sup- 
ported and  reinforced  by  the  conduct  of  all 
the  parties." 

There  were  plenty  of  facts  established  by 
the  evidence  and  by  the  findings  of  the  court 
to  withstand  the  trial  court's  Inference  that 
the  essentials  of  a  contract  had  been  entered 
Into  by  Johanna  and  her  father — the  fa- 
ther's equal  or  greater  obligation  to  Agnes, 
his  repeated   acknowledgment   thereof,   the 


codicil  of  1912,  and  the  conveyance  df  the  80 
acree  to  Agnes  simultaneously  with  the  cod- 
icil, the  32  long  years  of  devotion  by  Agnes 
to  her  father's  service  and  care,  and  the  fact 
that  that  service  had  blighted  her  lUe  and 
reduced  her  to  the  boorish  creature  she  was. 
Baldwin  V.  Baldwin,  73  Kan.  39,  84  Pac. 
568,  4  L.  R.  A.  (N.  S.)  957. 

During  the  ye^rs  when  the  father  was 
wont  to  tell  his  acquaintances  how  Invalu- 
able had  been  Johanna's  assistance  to  him, 
he  made  similar  acknowledgment  of  his  obli- 
gations to  Agnes,  yet  his  conveyances,  be- 
quests, and  gifts  to  Agnes  were  held  by  the 
court  and  jury  to  be  without  consideration — 
not  that  they  are  Invalid  for  lack  of  sucl)j 
but  the  testimony  that  he  owed  so  much  tb 
Agnes,  and  his  declarations  of  what  he  in- 
tended to  do  for  her,  came  largely  from  the 
same  witnesses  as  did  the  eTldence  favorable 
to  Johanna.  Indeed,  that  is  the  finding  of 
the  Jury  and  trial  court.  Jury's  finding  No. 
40;  trial  court's  finding  No.  8. 

This  court  would  cheerfully  affirm  this 
judgment,  for  there  is  no  doubt  of  Johanna's 
merits  and  deserts,  but  counsel  for  Agnes 
have  the  right  to  Insist,  before  the  judgment 
against  her  can  stand,  that  the  ess^itlals  of 
a  contract  between  Johanna  and  her  father 
be  first  established.  This,  we  confess,  baf- 
fles us.  Counsel  for  the  appellee  seek  to  as- 
sist us  in  this  perplexing  dilemma.  To  do  so 
they  quote  from  the  abstract: 

"Dan  Casey  [witness] :  It  was  about  Cbrist- 
maa  time  in  18!)4.  Mr.  Harrington  said  'he 
really  didn't  know  how  he  would  have  got 
through  the  hard,  years  if  it  had  not  been  for 
her  helping  him;  that  he  would  have  lost  his 
home.'  And  he  said,  'I  will  never  forget  Jo- 
hanna, and  I  have  promised,  and  I  will  divide 
my  property  equally  between  my  two  girls,  and 
Johanna  will  get  the  SO  acres  of  school  land.' 
which  is  the  way  he  described  it.  Said  she  had 
sent  him  money;  if  it  had  not  been  for  Jd- 
hanna  he  would  have  lost  his  home. 

"We  got  to  talking  about  the  girls,  and  he 
got  to  talking  about  bis  property,  and  he  said 
he  was  going  to  do  for  the  girls  just  what  they 
done  for  him,  especially  Johanna.  He  was 
going  to  divide  his  property  with  her  and  Ag. 
And  he  told  me  that  not  once,  bat  several 
times.  She  had  done  for  him,  and  he  would 
do  for  her,  and  that  he  would  divide  with 
these  girls.  She  worked  for  him,  and  he  would 
divide  up  for  her  like  she  done  for  him;  and 
he  also  said  she  stayed  with  him — if  it  hadn't 
been  for  her  he  couldn't  have  stayed  there  at 
all.    He  told  me  that  Johanna  sent  him  money." 

"Flora  Kleinneger  [witness]:  One  of  the 
times  when  I  was  visiting  at  the  home  of  Tim- 
othy F.  Harrington,  he  told  me  the  two  girls 
should  share  equally  in  the  will  with  the  ex- 
ception of  Johanna  Nash.  She  should  have 
the  school  land,  as  that  was  already  hers. 
•  •  •  He  further  stated  to  me  at  that  time 
had  it  not  been  for  Johanna  Nash  he  would 
have  lost  all  of  his  property,  for  she  was  the 
one  that  went  out  and  tided  him  over  the 
poor  seasons.  •  *  •  He  spoke  about  tb« 
school  land  and  he  stated  to  me  that  the  two 
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girls,  meaning  Johanna  Nash  and  Agnes  Hat' 
rington,  to  share  equally  under  bis  will  with  the 
exception  that  the  school  land  should  all  be 
Johanna's;  that  was  already  hers." 

There  was  much  of  this  sort  of  testimony, 
bt]t  does  that  prove  an  agreement  between 
two  parties  which  may  be  enforced  in  equity? 
We  think  not.  It  merely  shows  how  greatly 
Harrington  appreciated  his  daughters,  and 
what,  at  those  particular  times,  were  bis  in- 
tentions towards  them.  In  Pantel  v.  Bower, 
1(H  Kan.  18,  178  Pac.  241,  such  evidence  was 
considered: 

"Several  neighbors  of  the  defendant  gave 
testimony,  the  substance  of  which  is  fairly 
yiustrated  by  that  of  Mrs.  Carmean,  whose  tes- 
□mony  as  to  conversations  with  Mr.  Bower 
was,  'He  said  they  had  taken  the  little  girl 
when  she  was  but  two  years  old  and  •  •  • 
raised  her  as  their  own,  and  that  when  he  was 
gone  she  should  have  his  share  of  the  property.' 
•    •    • 

"The  testimony  of  the  neighbors  concerning 
statements  made  by  Mr.  Bower  in  casual  con- 
versations with  them,  show  mere  statements  of 
bis  intention  that  when  he  was  gone  Stella 
should  have  his  share  of  the  property.  They 
did  not  show  the  existence  of  the  contract 
relied  upon  by  the  plaintiff,  and  are  not  of 
themselves  sufficient  to  raise  an  implication 
that  any  contract  of  that  character  existed." 
104  Kan.  20,  21, 178  Pac.  241,  242. 

[1]  In  the  cases  where  oral  contracts  for 
the  conveyance  of  land  have  been  upheld  by 
this  court,  it  will  be  found  that  there  was 
evidence  tending  to  prove  the  primary  facts 
constituting  the  contract.  Once  some  such 
evidence  was  forthcoming,  then  such  testi- 
mony as  that  of  the  witnesses  Casey  and 
Eleinneger,  quoted  above,  would  perform 
the  valuable  function  as  reinforcement  or 
corroboration,  by  showing  that  the  evidence 
to  support  the  main  proposition  was  true. 
But  the  testimony  of  Casey  and  Kleinneger 
(and  the  other  testimony  to  the  same  effect) 
is  corroborative  of  what?  Nothing,  because 
of  an  utter  want  to  the  matter  of  prime  im- 
portance— some  evidence  that  Johanna  and 
her  father  made  the  contract  relied  on.  The 
evidence  to  prove  the  contract  need  not  be 
direct,  but  it  must,  in  sum,  be  established  by 
clear  and  satisfactory  proof.  Anderson  v. 
Anderson,  75  Kan.  117,  88  Pac.  743,  9  L.  K. 
A.  (N.  S.)  229;  Wooddell  v.  Allbrecht,  80 
Kan.  736,  104  Pac.  559.  In  Long  v.  Duncan, 
10  Kan.  294,  it  was  held: 

"To  take  a  case  of  parol  contract  for  the 
purchase  of  land  ont  of  the  operation  of  the 
statute  of  frauds  under  a  claim  of  part  per- 
formance, the  alleged  contract  should  be  first 
shown  to  be  definite  and  unequivocal  in  its 
terms,  and  should  be  made  out  by  clear  and 
satisfactory  proof."    Syl.  1. 

[3]  Sometimes  the  inhibition  of  the  statute 
(Civ.  Code,  §  320  [Gen.  St.  1915,  |  7222]) 
which  disqualifies  a  litigant  to  testify  in  her 
own  behalf   touching  her  alleged  oral  con- 


tract with  a  deceased  person  for  an  intorest 
In  land  is  drcnmvented  by  testimony  such  as 
this: 

"I  (the  plaintiff)  heard  my  father  say  to 
neighbor  Jones  that  he  (my  father)  had  made 
an  agreement  with  me  that  if  I  would  stay  at 
home  with  him,  etc.,  that  I  should  have  the 
farm." 

This  sort  of  evidence  is  competent  and  to 
the  point,  although,  of  course,  it  Is  greatly 
in  need  of  supporting  evidence,  of  additional 
facts,  circumstances,  and  Inferences  consist- 
ent therewith,  before  a  court  would  be  justi- 
Qed  iq  finding  that  such  a  contract  was 
made.  Yet  such  testimony  as  that  given  in 
the  8upiK>Bed  case  narrates  the  main,  con- 
trolling, and  ultimate  fact  which  must  some- 
how be.  established  in  the  course  of  the  trial. 
Inferences  alone  will  not  supply  the  want  of 
real  evidence  on  the  main  fact  in  issue — cer- 
tainly not  where  the  standard  of  proof  Is  so 
high  as  it  has  to  be  before  the  case  of  a  parol 
contract  for  the  conveyance  of  land  can  be 
relieved  from  the  operation  of  the  statute  of 
frauds. 

This  court  has  no  disposition  to  be  captious 
about  the  vagueness  of  the  time  fixed  by  the 
trial  court  and  jury  when  the  alleged  con- 
tract was  made.  If  we  could  but  discern  some 
real  evidence  that  it  had  been  made  at  all. 
But  we  search  the  record  in  vain  for  evi- 
dence of  any  contract,  any  meeting  of  minds, 
any  offer  of  the  father  for  Johanna's  accept- 
ance, regardless  of  the  uncertainty  of  the 
time  of  its  alleged  making.  Note  the  trial 
court's  finding  No.  7:  "At  some  time,  or 
times,  between  1887  and  1900,"  Harrington 
stated  to  ills  daughter  Johanna  that  be 
would  give  her  the  "80  acres,"  etc.,  "In  con- 
sideration," etc.  There  Is  no  evidence  of 
any  such  statement  made  by  Harrington  to 
Johanna.  Again,  in  the  trial  court's  finding 
No.  10,  it  is  said:  "After  the  offer  of  the 
'school  land'  by  her  father,"  etc.  There  la 
no  proof,  no  evidence,  of  any  such  offer. 

No  decision  will  be  found  in  our  own  re- 
ports, and  we  may  be  permitted  to  doubt 
that  many  such  are  recorded  elsewhere, 
where  an  alleged  contract  concerning  an  in- 
terest in  realty  has  been  relieved  from  the 
disability  of  the  statute  of  frauds  under 
such  lack  of  evidence  on  the  controlling  fact 
In  issue  as  that  disclosed  by  this  record. 
Alexa  v.  Alexa,  108  Kan.  38.  193  Pac.  1083. 

In  Pantel  v.  Bower,  104  Kan.  18,  22,  178 
Pac.  241,  242,  it  was  said: 

"The  rule  adhered  to  in  cases  of  this  gen- 
eral character  is,  that  there  must  be  facts  and 
circumstances  sufficient  to  raise  a  convincing 
implication  that  the  contract  was  made,  and 
to  satisfy  the  court  of  its  terms;  and  there 
must  be  no  inequity  in  its  enforcement.  Ander- 
son V.  Anderson,  75  Kan.  117,  88  Pac.  743; 
Bichel  V.  Oliver,  77  Kan.  696,  95  Pac.  396; 
James  v.  Lane,  supra.  Until  plaintiff  was  more 
than  fourteen  years  of  age  she  believed  that 
the  defendant  and  Mr.  Bower  were  her  natural 
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parents.  It  cannot  be  said  she  failed  to  show 
tqaitable  considerations  in  ber  favor.  She  was 
given  less  than  fonr  years  of  schooling;  when 
•he  shoald  have  been  in  school  she  was  plowing 
com,  and  from  Ulat  time  until  she  was  past 
twenty  years  of  age  she  performed  the  labor  of 
•  hired  man  in  the  fields.  Her  years  of  faith- 
ful service  and  arduous  labor  doubtless  assist- 
ed largely  in  the  accumulation  of  the  property 
possessed  by  the  defendant;  but  under  the  au- 
thorities dted  there  must  be  more  than  mere 
cgnitable  considerations  shown." 

In  Baldwin  y.  Baldwin,  73  Kan.  89,  46,  84 
Pac.  668,  it  was  said: 

"It  is  also  held  that  before  specific  perform- 
ance of  a  parol  agreement  to  convey  lands  will 
be  enforced  the  facts  relied  upon  must  be  es- 
tablished by  dear  and  satisfactory  proof.*^ 

The  trial  court  made  a  finding  tbat  plain- 
tiff could  be  compensated  in  money  for  all 
8be  did  in  pursuance  of  her  alleged  agree- 
ment vfith  ber  father.  Conclusion  No.  2.  In 
such  case  the  rule  baa  been  laid  down  by 
tbls  court  In  Englebrecbt  t.  Herrington,  103 
Kan.  21,  24, 172  Pac.  715, 1..  R.  A.  1&18B,  785, 
wbere  a  finding  was  tbat  the  plaintiff  could 
be  compensated  In  money  for  bis  eervices. 
The  court  said : 

"The  general  rule  is  that  erery  parol  eon- 
tract  concerning  lands  is  within  the  statute 
of  franda  and  perjuries  and  unenforceable  ex- 
eept  where  the  performance  cannot  be  com- 
pensated in  damages.  *  *  *  If  the  value  of 
the  plaintiff's  services  may  be  determined  and 
compensation  made  in  money  the  case  is  not 
taken  out  of  the  statute.    •    •    • 

"This  finding,  which  met  the  approval  of  the 
court,  •  •  •  makes  il  clear  that  the  verbal 
contract  is  within  the  statute,  and  unenforcea> 
ble."  103  Kan.  24,  172  Pac.  718,  L.  R.  A. 
191SB,  78S. 

Bnt,  aside  from  this  last  point,  tbls  court 
Is  constrained  to  hold  that  the  findings  of 
the  Jury  and  the  trial  court  are  not  sustain- 
ed by  the  evidence,  and  the  judgment  based 
thereon  must  be  set  aside. 

Reversed  and  remanded,  with  Instructions 
to  enter  Judgment  for  defendant. 

All  the  Justices  concurring. 


(Ul  Kan.  229) 

GREAT  BEND  WATER  &  ELECTRIC  CO. 

V.    CITY    OF    GREAT    BEND. 

(No*.  23596.) 

(Supreme  Court  of  Kansas.    May  6,  1922.) 

fSyUaliu  111  the  Vourt.) 

I.  Waters  and  water  eonrses  $=3203(9)— Coa- 
tract  that  city's  liability  for  hydrant  rental 
•hall  be  "suspended"  until  water  company 
compiles  with  certain  requirements  held  to 
saspend  liability,  and  not  merely  time  of  pay« 
meat. 
A   contract  between   a   city   and    a   water 

company  considered,  and  held,  a  provision  for 


suspension  of  liability  for  hydraut  rental,  under 
certain  conditions,  meant  no  rental  should  be 
recoverable,  and  not  merely  that  time  of  pay- 
ment should  be  postponed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sus- 
pend— Suspension.] 

2.  Waters  and  water  oourses  ig=>203  (9)— Wa- 
ter company  held  to  havs  waived  provision 
of  contract  that  water  was  not  to  be  con- 
aumed  during  test  as  to  water  oompany's  abil- 
ity to  fulflil  certain  requirements. 
The  facts  considered,  and  held  a  provision 
of  the  contract  beneficial  to  the   water  com- 
pany,  relating   to   conditions   under   which   de- 
manded tests  of  efficiency  of  the  water  system 
should  be  made,  was  voluntarily  waived. 

Appeal  from  District  Court,  Barton 
County. 

Action  by  the  Great  Bend  Water  &  Electric 
Company  against  the  City  of  Great  Bend. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Ainrmed. 

Osmand,  Cole  &  Kelley,  of  Great  Bend,  for 
appellant. 
Clyde  Allphln,  of  Great  Bend,  for  appellee. 

BURCH,  J,  The  action  was  one  to  recover 
hydrant  rental  for  the  period,  November, 
1917,  to  September,  1918.  The  court  denied 
the  relief  prayed  for,  and  the  plaintiff  ap- 
peals. 

[1]  The  action  was  based  on  a  contract  be- 
tween the  plaintiff  and  the  defendant,  where- 
by the  plaintiff  was  authorized  to  maintain 
A  system  of  waterworks  in  the  dty,  and  the 
defendant  agreed  to  pay  hydrant  rental. 
The  contra6t  contained  a  guaranty  tbat  the 
system  would  be  capable  of  meeting  specilied 
efficiency  requirements.  The  <;ity  was  au- 
thorized to  demand  tests  of  ability  to  fulfill 
the  requirements,  and  the  contract  contained 
the  following  provision: 

"If  for  any  reason  the  said  grantee  shall  be 
unable  to  comply  with  the  said  requirements 
for  a  test,  the  liability  of  said  city  to  pay 
the  hydrant  rental  provided  in  this  ordinance 
shall  be  suspended  until  said  grantee  shall  be 
able  to  comply  with  said  requirements." 

At  a  test  made  pursuant  to  oemand,  the 
system  failed  to  meet  the  requirements,  and 
the  defendant  discontinued  xiayment  of  hy- 
drant rental.  The  plaintiff  contends  the  pro- 
vision for  suspension  of  liability  merely  post- 
poned tim^  of  payment.  The  court  is  of 
opinion  the  intention  was  no  rental  should  be 
recoverable  for  any  period  during  which  ser- 
vice was  demonstrated  by  test  to  be  Ineffi- 
cient. This  Interpretation  gives  the  word 
"suspended"  an  approved  meaning  (Webster's 
New  International  Dictionary,  1920,  Title 
"Suspend,"  7),  and  gives  to  the  whole  provi- 
sion the  only  practical  effect  which  could 
have  prompted  inserting  it  In  the  contract. 
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It  la  contended  the  test  was  not  binding, 
because,  contrary  to  a  provision  of  the  con- 
tract, water  was  taken  frwn  the  system  for 
public  and  private  consumption  while  the 
test  was  in  progress.  The  defendant  knew 
what  the  consumption  of  water  during  the 
test  would  likely  be;  knew  what  the  effect 
on  the  test  would  be;  knew  notice  had  not 
been  given  to  refrain  from  using  water  dur- 
ing the  test;  and  with  this  knowledge  vol- 
untarily proceeded  with  the  test  as  a  demon- 
stration of  efficiency  according  to  contract 
Under  these  circumstances  the  plaintlfl  was 
bound  by  result  of  the  test. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justloes  concurring. 

(UO  Kan.  749) 

STATE  V.  COPELMAN.     (No.  23968.) 

(Supreme  Court  of  Kansas.    March  U,  1922.) 

(ByUc^nu  hp  the  Court.) 

1.  Intoxloating  liquors  <S=3236(9)  —  Evidence 
held  to  sustain  conviction  for  maintenance  of 
llqaor  nuisance. 

Upon  the  charge  that  the  defendant  was 
maintaining  a  nuisance  by  keeping  a  place 
where  intoxicating  liquors  were  sold  and  where 
persons  were  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquor,  it  is  lield, 
that  the  evidence  produced  was  sufficient  to 
warrant   the  conviction  of  defendant. 

2.  Intoxloatlna  liquors  #s»207— Rule  as  to  suf* 
floiency  of  description  of  place  where  liquor 
nuisance  Is  alleged  to  have  been  maintained 
stated. 

A  description  of  the  place  is  sufficient  which 
advises  the  defendant  of  the  charge  he  is  called 
upon  to  meet,  and  will  enable  the  sheriff  to 
identify  the  place  in  the  event  that  an  abate- 
ment is  adjudged. 

3.  Intoxicating  liquors  <=9226— Exolusloa  af 
stipulation  between  county  attorney  and  own- 
er of  premises  In  which  liquor  nuisance  was 
aliegad  to  have  been  kept  held  proper. 

Error  assigned  on  a  ruling  in  the  admis- 
sion of  evidence  keUl  not  to  be  ground  for  re- 
versal. 

(AdHtional  SvRaitM  ly  Editorial  Staff.) 

4.  Intoxicating  liquors  «=9236 (9)— Keeping  of 
liquor  nuisance  may  be  established  by  clrcum< 
stantlal  evidence. 

A  person  may  be  convicted  of  maintaining 
a  liquor  nuisance  by  keeping  a  place  where  in- 
toxicating liquor  is  sold  and  given  away  and 
where  people  are  permitted  to  resort  for  the 
purpose  of  drinking  such  liquor  as  a  beverage 
in  violation  of  law  by  circumstantial  evidence. 

5.  Indictment  and  Information  <S=986(2)— De- 
scription of  place  where  liquor  nuisance  was 
alleged  to  have  been  Icept  held  sufficient. 

In  prosecution  for  keeping  liquor  nuisance, 
description  in  information  of  the  place  as,  "The 


Shawnee  Ifission  building,   and  places  appur- 
tenant  thereto,   situated   on   lot  ,  block 

-,  and  known  as  the  Shawnee  Mission  in 


Mission  township,  in   the  county  of  Johnson, 
in  the  state  of  Kansas,"  held  sufficient. 

Appeal  from  District  Court,  Johnson 
County. 

Jack  Copelman  was  convicted  of  keeping 
a  place  where  Intoxicating  liquors  were  un- 
lawfully sold  and  given  away  and  where 
people  were  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  aa  a 
beverage  in  violation  oC  law,  and  be  ap- 
peals.   Affirmed. 

Jos^b  F.  Aylward,  of  Kansas  City,  Mo., 
and  Little  ft  Uttle,  of  Olathe,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  J.  K. 
Rankin,  of  Topeka,  and  F.  B.  Ogg,  of  Olathe, 
for  the  State. 

JOHNSTON,  a  J.  Jack  Copelman  was 
convicted  of  keeping  a  place  where  intoxicat- 
ing liquors  were  unlawfully  sold  and  given 
away,  and  where  people  were  permitted  to 
resort  for  the  purpose  of  drinking  such  liq- 
uors as  a  beverage  in  violation  of  law. 

[1]  Hla  principal  complaint  on  this  ap- 
peal is  that  the  evidence  Is  Insuffldait  to 
support  the  verdict  and  judgment  When 
the  place  was  raided  by  the  sheriff  and  sev- 
eral of  his  deputies  about  midnight  they 
found  a  number  of  persons  there  eating  and 
drinking,  some  of  whom  appeared  to  be  In- 
toxicated. They  did  not  see  any  sales  of 
liquor  made  to  these  persons;  but  accord- 
ing to  the  testimony  of  the  state,  the  offi- 
cers found  a  bottle  of  gin  and  several  bottles 
partly  fllled  with  other  intoxicating  liquors. 
About  a  half  wagon  load  of  empty  bottles 
and  Jugs  were  found  on  the  place,  and  the 
smell  of  these  Indicated  that  recently  there 
had  been  whisky  in  them.  While  the  arrest 
and  raid  was  In  progress,  four  girls  came 
into  the  place,  some  of  whom  were  under 
the  Influence  of  intoxicating  liquor.  When 
the  sheriff  mtered  the  place  and  was  making 
the  arrest  and  instituting  a  search,  a  bot- 
tle of  whisky  was  thrown  out  of  a  window 
where  a  deputy  sheriff  hod  been  stationed. 

[4]  The  defendant  first  denied  that  he 
was  running  the  place,  but  later  admitted 
that  he  was  the  proprietor  and  told  the  offi- 
cers to  go  ahead  and  make  the  search.  When 
the  bottle  of  gin  was  found,  he  remarked: 
"The  Jig  is  off;  you  have  got  me."  While 
no  direct  evidence  of  sales  was  shown,  the 
offense  charged  may  be  established  by  dr- 
cnmstantial  evidence,  and  certainly  the  proof 
produced  was  sufficient  to  warrant  the  In- 
ference drawn  by  the  Jury  and  the  Judgment 
pronounced  by  the  eoort  State  v.  Schoen- 
thaler,  63  Kan.  148,  66  Pac.  236;  State  t. 
Oironx,  76  Kan.  695,  90  Paa  249;  State  ▼. 
Dollar,  88  Kan.  346,  128  Pac.  365;  State  t. 
Berger,  97  Kan.  3G6,  166  Pac.  40. 
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(ao( p.) 
Tbere  Is  a  contention   that  there  was  a  l  of  coal  that  lignite  coal  eonld  be  readily  sold, 
lack  of  proof  that  defendant  was  In  charge  |  defendant   bad   accepted  a   car   from   plaintiff 
or  control  of  the  jdace  or  that  he  was  In  l  after  a  delay  of  six.  weeks.    Held,  in  an  action 


any  sense  a  keeper  of  It.  He  testified  that 
others  owned  and  controlled  the  place,  but 
there  was  evidence  of  an  admission  by  him 
that  he  was  the  proprietor  and  that  when 
he  was  arrested  and  was  being  taken  from 
the  place  he  ordered  the  waiters  to  "go 
ahead  and  serve  the  public;  I  will  be  back 
to-morrow  and  probably  earlier."  It  cannot 
be  said  that  there  Is  no  proof  to  sustain 
the  charge  that  he  was  a  keeper  of  the 
place. 

[2,  B]  There  is  an  objection  that  the  In- 
formation did  not  sufficiently  describe  the 
placo.    It  is  described  as: 

"The  Shawnee  Mission  building,  and  places 

appurtenant    thereto,    situated    on    lot   , 

block  ,  and  known  as  the  Shawnee  Mis- 
sion in  Mission  township,  in  the  county  of  John- 
son, in  the  state  of  Kansas." 

This  description  is  sufficient  to  serve  the 
purposes  of  the  law,  which  is: 

"To  advise  the  defendant  aa  to  the  charge 
he  is  called  upon  to  meet,  and  also  to  enable 
the  sheriOf  to  identify  the  place  in  the,  event 
that  an  abatement  of  the  alleged  nuisance  is 
adjudged."  State  v.  Walters,  57  Kan.  702,  47 
Pac.  839. 

The  testimony  corresponded  with  the 
averments  of  the  information  and  left  no 
doubt  abont  the  identity  of  the  place. 

(3]  No  error  was  committed  In  excladtng 
the  stlpnlation  made  between  the  county 
attorney  and  the  owner  of  the  premises  that 
they  would  not  thereafter  lease  or  permit 
the  premises  to  be  used  for  the  keeping  of 
intoxicants. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

All  the  Justices  concurring. 


(110  Kan.  7eS) 

SOUTHWESTERN  COAL  CO.  v.  CALBECK. 
(No.  23565.) 

(Snprema  Conrt  of  Kansas.    March  11,  1922.) 

(Byllabu*  hy  the  Court.) 
I.  Sales  «=>I70,   176(1)— Prior  acceptance  of 
a  lata  carload  held  not  to  establish  binding 
■sage;   delay  In  delivery  held  to  reilave  de- 
fendant from  liability. 
Defendant  mailed  plaintiff  an  acceptance  of 
a  written  offer  for  the  delivery  of  a  certain 
car  of  lignite  coal  in  transit,  adding:    "If  you 
can't   send   this  car,   send  another  at  once." 
Plaintiff  had  sold  the  car  in  transit,  but  or- 
dered another  at  the  mines  in  Colorado,  and  no- 
tified defendant.    That  car  arrived  at  plaintiff's 
railway  station  four  weeks  later,  when  lignite 
coal  could  not  be  sold  at  any  price,  and  defend- 
ant refused  to  accept  it.    E<arUer  in  the  sea- 
son when  there  was  such  a  demand  for  any  kind 


to  recover  for  the  price  of  the  coal,  the  ac- 
ceptance of  a  former  car  under  different  condi- 
tions could  not  be  relied  upon  as  establishing  a  - 
usage  or  custom  binding  upon  defendant,  and 
further  held,  that  the  delay  of  four  weeks  re- 
lieved defendant  of  any  liability. 

2.  Sales  «s»23(4)— Where  defendant  did  not 
reply  to  plaintiff's  aoknowledgment  of  accept- 
ance Introducing  new  terms,  held  that  the 
parties'  minds  had  not  met. 

Defendant  made  no  reply  to  plaintiff's 
acknowledgment  of  the  acceptance  of  the  first 
offer  and  the  notice  that  another  car  had  heen 
ordered.  Held  that,  becanse  the  plaintiff's  sec- 
ond communication  introduced  new  terms  and 
conditions,  the  minds  of  the  parties  never  met 
upon  a  contract 

Appeal  from  District  (Toort,  Pratt  (Tonnty. 

Action  by  the  Southwestern  Coal  Company 
against  R.  Calbeck  for  damages  for  failure 
to  accept  and  pay  for  a  carload  of  coaL  De- 
murrer to  plaintiff's  evidence  sustained,  and 
it  appeals.    Affirmed. 

R.  F.  Crick  and  L.  O.  Turner,  both  of 
Pratt,  for  appellant 
W.  B.  Hess,  of  Pratt,  for  appellee. 

PORTER,  J.  Plaintiff  sued  to  recover 
damages  for  defendant's  failure  to  accept 
and  pay  for  a  carload  of  coal.  A  demurrer 
to  plaintiff's  evidence  was  sustained,  and  it 
appeals. 

[1]  The  Southwestern  Coal  Company  buys 
coal  from  mining  companies  and  sells  to 
local  dealers.  On  January  14,  1918,  It  had 
purchased  a  car  of  lignite  lump  coal  loaded 
on  car  No.  87375  which  was  In  transit,  and 
on  that  date  mailed  from  the  office  at  Wich- 
ita a  number  of  postal  cards  with  return 
cards  attached  offering  this  car  of  coal  for 
sale  to  the  trade.  On  January  14th  the  de- 
fendant mailed  the  return  card  to  plaintiff 
ordering  plaintiff  to  ship  car  No.  37375  "now 
in  transit,"  and  added  thereto  the  following: 
"If  you  can't  send  this  car,  send  another  at 
once."  When  this  was  received  by  the  plain- 
tiff, it  had  already  sold  that  car  to  another 
customer.  On  January  16^  It  mailed  an  or- 
der to  the  mines  in  (Colorado  for  another  car 
of  the  same  kind  of  coal  to  be  shipped,  not 
to  the  defendant  but  to  the  plaintiff,  in  order 
that  plaintiff  might  know  where  the  coal  was 
at  all  times  and  be  able  to  sell  it  to  any  cus- 
tomer It  desired.  A  carbon  copy  of  this  order 
was  mailed  at  the  same  time  to  defendant, 
except  that  there  was  added  to  the  copy  the 
following:  "Sold  to  R  Calbeck,  at  Pratt, 
sold  by  postal  14th,  price  4.10  f.  o.  b." 

It  also  sent  to  defendant  a  letter  acknowl- 
edging receipt  of  the  order,  and  stating  that 
all  orders  were  accepted  subject  to  prices  an- 
thorlzed  by  the  government  at  the  time  of 
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shipment,  and  to  all  the  orders  of  the  federal 
fuel  administrator  r^ulatlng  the  movement 
of  coal;  stating,  further, 

"We  Will  not  be  responsible  for  damages, 
loss  or  delay  to  shipments  in  transit,  nor  for 
delays  on  account  of  labor  troubles,  car  short- 
ages, or  other  contingencies  beyond  our  con- 
trol. Mine  weights  shall  govern  settlement. 
Cancellation  will  not  be  accepted  after  cars 
have  been  sent  to  mines  for  loading." 

The  defendant  made  no  reply  to  these  com- 
munications. 

The  car  was  not  shipped  from  the  mines 
.  until  January  31  and  did  not  arrive  at  Pratt 
until  February  13th  a  month  after  the  de- 
fendant had  sent  in  his  order.  The  sales 
manager  of  plaintiff  testified  that  during  the 
winter  of  1917-18  there  was  a  remarkable 
shortage  in  coal,  and  all  dealers  were  glad  to 
get  any  grade  of  coal,  and  the  demand  for 
lignite  at  that  time  was  good,  as  the  mines 
were  not  able  to  supply  enough  coal  to  fill 
orders;  "that  most  any  kind  of  coal,  even 
lignite,  was  in  demand  and  eagerly  bought." 
He  testified  that  the  term  "at  once"  was  used 
among  the  coal  trade  as  meaning  the  order 
to  be  entered  for  shipment  as  quickly  as  con- 
ditions would  permit  shipment  to  be  made; 
that  the  plaintiff  had  no  control  over  them ; 
and  that  no  definite  date  of  shipment  was 
meant  by  the  term  "at  once." 

The  evidence  showed,  and  it  is  conceded, 
.  that  at  the  time  the  car  in  question  arrived 
at  Pratt  there  was  no  longer  a  market  for 
that  kind  of  coal ;  that  lignite  lump,  when 
exposed  to  the  air,  soon  turns  into  slack; 
and  that  in  consequence  of  the  delay  of  the 
shipment  of  this  car  it  was  a  total  loss  to  be 
borne  by  some  one;  it  could  not  be  sold  at 
any  price.  The  same  witness  testified  that 
defendant  had  purchased  from  plaintiff  one 
car  of  the  same  kind  of  coal  during  the  early 
part  of  that  winter,  and  had  made  no  objec- 
tion to  a  delay  of  about  (Ax  weeks  in  filling 
the  order.  This  is  explained,  however,  by 
■the  testimony  to  the  effect  that  there  was 
such  demand  for  any  kind  of  coal  at  that 
time  that  defendant  could  liave  had  no  rea- 
son to  object  to  a  delay  so  long  as  he  could 
readily  dispose  of  the  coal  shipped  under 
those  conditions.  The  testimony  shows  that 
the  general  coal  situation  had  Improved  to 
such  an  eztent  at  the  time  the  car  in  con- 
troversy arrived  in  Pratt  that  there  was  no 
market  at  all  for  lignite  coal. 

We  do  not  believe  the  plaintiff  can  rely 
upon  the  acceptance  of  a  former  car  earlier 
In  the  season  (under  wholly  different  condi- 
tions) as  establishing  a  custom  or  usage  be- 
tween the  parties  that  would  bind  defendant 
to  accept  the  car  in  question  after  such  a 
delay. 

[2]  The  order  signed  by  the  defimdant  was 
for  a  particular  car  of  coal  in  transit,  with 
the  following  modification:  "If  you  can't 
send  this  car,  send  another  at  once."    The 


order  was  for  a  particular  car  of  coal  in 
transit,  or  for  some  other  car  in  transit  to  be 
shipped  "at  once";  not  a  general  order  for  a 
car  of  coal.  When  plaintiff  found  that  Ihe  par- 
ticular car  bad  been  sold,  instead  of  divert- 
ing another  car  in  transit,  it  merely  placed 
a  general  order  with  the  mines  for  a  car  of 
coal  with  full  Imowledge  that  the  particular 
kind  of  coal  could  not  be  sold  at  any  price 
except  for  the  abnormal  demand  existing  at 
that  time.  On  receipt  of  the  defendant's  or- 
der, plaintiff  mailed  to  defendant  what  It 
terms  an  "acceptance,"  and  it  is  contended 
that  on  receipt  of  this  defendant  should  have 
canceled  his  order,  if  not  satisfied  with  the 
new  terms  and  conditions  offered  by  the 
plaintiff.  The  so-called  "acceptance"  intro- 
duced a  number  of  new  elements  varying' 
from  the  original  offer;  and  the  mere  re- 
fusal of  defendant  to  reply  to  the  new  proi>- 
osition  would  not  bind  him  to  a  contract  con- 
taining the  new  conditions.  Hayes  v.  Pos- 
sehl,  92  Kan.  609,  141  Pac.  559;  Spiber  v. 
Johnson  et  al.  (Kan.)  203  Pac.  606. 

The  demurrer  was  rightly  sustained,  and 
the  judgment  is  affirmed. 

All  the  Justices  concurring. 


aiO  Kan.  7S3) 
REDDY  V.  GRAHAM  et  al.     (No.  23287.)* 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(SyllaluM  ly  the  Court) 

1.  Jury  «s>  14 (6)— Plaintiff,  suing  to  cancel 
deed  for  fraudulent  representations,  not  en- 
titled  to  jury  trial  as  a  matter  of  right. 

In  an  action  to  quiet  title  to  real  estate 
and  to  cancel  a  deed  on  the  ground  that  it 
was  obtained  by  fraudulent  representations  of 
the  grantor,  the  plaintiff  is  not  entitled  as  a 
matter  of  right  to  a  jury  trial. 

2.  Appeal  and  error  $=> 1 054 (I)— Evidence  ®=9 
158(16) — Tax  sale  certificates  and  tax  re* 
ceipts  held  admissible  to  show  payment  of 
taxes;  erroneous  admission  of  evidence  in  ac- 
tion tried  by  court  not  ground  for  reversal, 
where  evidence  not  considered. 

Objections  to  certain  evidence  held  to  be 
without  substantial  merit. 

3.  Trusts  «=s59(l)— Deed  under  parol  agree- 
ment to  share  land  with  grantee^*  brother 
and  sister  held  to  create  trust  not  rovokable 
without  consent  of  all  benetlciariea. 

The  evidence  is  held  sufficient  to  sustain  a 
judgment  holding  that  a  deed  and  verbal  con- 
tract created  a  complete  trust,  without  express 
power  of  revocation,  which  cannot  be  revoked 
without  the  consent  of  all  the  beneficiaries. 

Appeal  from  District  Court,  Harper  County. 

Action  by  Jane  Graham,  for  whom  Mima 
Reddy  as  executrix  of  the  estate  of  Jane 
Graham,  deceased,  was  substituted  against 
R.  H.  Graham,  Jr.,  and  another.    Judgment 
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for  defendants,  and  plaintiff  appeals.     Af- 
firmed. 

M.  C.  Wilcox  and  Myrtle  Yonngberg,  both 
of  Anthony,  for  appellant. 

T.  A.  Noftzger,  of  Wichita,  Vernon  Day, 
of  .\nthony,  and  Smyth  &  Smyth,  of  Wichita, 
for  appellees. 

PORTER,  J.  Jane  Graham,  an  elderly 
woman,  brought  this  action  to  cancel  a  deed 
and  quiet  her  title  to  property  which  she 
had  conveyed  to  a  son,  R.  H.  Graham,  Jr. 
In  a  former  action  l)etween  herself  and  her 
husband,  the  district  court  denied  a  di- 
vorce, but  decreed  her  right  to  live  apart 
from  her  husband,  and  divided  their  proper- 
ty. Her  share  was  the  real  estate  in  con- 
troversy. Shortly  before  making  the  deed 
to  her  son  she  had  become  concerned  for  fear 
her  husband  would  Inherit  the  property  if 
she  died  first,  and  she  took  advice  of  an  at- 
torney, telling  him  she  desired  the  property 
to  be  divided  equally  between  her  children, 
R.  H.  Graham,  Jr.,  John  Graham,  and  Mima 
Reddy.  The  attorney  prepared  a  deed  which 
she  executed  conveying  the  property  to  the 
son,  R.  H.  Graham,  Jr.,  and  at  the  same 
time  prepared  a  will  by  which  the  son  de- 
vised,to  John  Graham  and  Mima  Reddy,  his 
brother  and  sister,  each  an  undivided  one- 
third  Interest  In  the  property.  The  will 
was  duly  executed,  together  with  the  written 
consent  of  the  wife  of  R.  H.  Graham,  Jr. 
LAter  the  husband  of  Jane  Graham  died,  and 
she  brought  this  action  against  her  son, 
alleging  that  he  had  proaired  the  execu- 
tion of  the  deed  by  misrepresentations  and 
fraud,  and  without  any  consideration.  The 
answer  of  the  son  denied  the  fraud,  and  al- 
leged that  she  desired  the  property  to  be 
divided  between  her  children,  and  requested 
him  to  accept  a  deed  for  their  benefit,  and 
that  there  was  an  oral  agreement  at  the 
same  time  that  the  mother  should  receive 
the  net  rents  and  profits  during  her  natural 
life,  and  that  npon  her  death  he  should 
divide  the  remainder  equally  between  him- 
self and  his  brother  and  sister.  The  an.swer 
of  R.  H.  Graham,  Jr.,  alleged  that  he  had 
caused  the  rents  to  be  paid  to  the  plalntifT, 
and  had  carried  out  his  part  of  the  contract, 
and  intended  to  continue  to  do  so. 

After  Jane  Graham  had  given  her  deposi- 
tion, and  before  tlie  case  was  reached  for 
trial,  she  died,  leaving  a  will  by  which  she 
devised  the  property  in  dispute  to  the  daugh- 
ter, Mima  Reddy.  The  case  was  revived 
in  the  name  of  the  administratrix,  and  was 
tried.  A  demurrer  to  plaintiff's  evidence 
was  sustained,  and  the  cause  was  appealed 
to  this  court,  where  the  judgment  was  re- 
versed. Reddy  v.  Graham,  106  Kan.  839,  187 
Fac.  653.  It  was  held  that  the  pleadings 
and  evid^ice  disclosed  that  the  deed  was 
a  sort  of  trust,  the  chief  purpose  of  which 
was  accomplished  when  the  tether  died  be- 
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fore  the  mother;  that,  while  the  trial  court's 
ruling  was  correct  on  the  Issue  of  fraud, 
judgment  sliould  be  rendered  on  the  evi- 
dence, and  not  on  a  demurrer.  On  the 
second  trial,  judgment  was  rendered  for 
the  defendant,  and  Mima  Reddy  appeals. 

[1]  Plaintiff  is  wrong  in  her  contention 
thajt  she  was  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  The  brief  cites  the  usual 
cases.  Gordon  v.  Munn,  83  Kan.  242,  111 
Paa  177,  21  Ann.  Cas.  1209;  Butts  v.  Butts, 
84  Kan.  475,  114  Pac.  1048;  Houston  v. 
Goemann,  99  Kan.  438,  162  Pac.  271 ;  Brush 
v.  Boyer,  104  Kan.  168,  178  Pac.  445.  Tho 
question  is  to  be  determined  by  the  plead- 
ings. Hospital  Co.  V.  Phillppi,  82  Kan.  64, 
107  Pac.  530,  30  L.  R.  A.  (N.  S.)  194;  Appling 
vj  Jacobs,  91  Kan.  793,  139  Pac.  374.  In 
Rayl  V.  Brown,  108  Kan.  385,  193  Pac.  611, 
the  question  was  reviewed  at  some  length, 
and  It  was  held  that: 

"An  action  to  establish  a  tmst  in  real  es- 
tate and  for  an  accounting  of  the  rents  and 
profits  thereof,  brought  against  the  heirs  and 
devisees  of  a  former  owner  of  the  land,  is  not 
triable  by  a  jury  as  a  matter  of  right"  Syl. 
par.  1. 

[2]  There  is  nothing  substantial  in  tlie. 
claim  that  if  was  error  to  admit  In  evi- 
dence certain  tax  sale  certificates  and  tax 
receipts  for  the  purpose  of  showing  pay- 
ment of  taxes  by  the  son.  It  Is  insisted  that 
these  papers  were  only  secondary  evidence, 
but  there  is  no  suggestion  or  claim  that  the 
receipts  were  not  correct 

There  was  an  objection  to  the  evidence  of 
R.  H.  Graham,  Jr.,  respecting  the  payment 
of  certain  expenses  for  his  mother.  The 
court  stated  that  the  evidence  was  not  prop- 
er; the  assumption  Is  that  it  was  not  con- 
sidered in  rendering  the  judgment  The 
same  thing  is  true  of  testimony  showing  that 
the  husband  of  Mima  Reddy  had  borrowed 
certain  money  from  Jane  Graham.  The 
findings  show  that  thia  matter  was  not 
taken  into  consideration. 

The  grantee  in  the  deed  is  not  in  the 
position  of  one  bringing  an  action  to  es- 
tablish a  trust,  so  that  we  deem  it  of  very 
little  importance  whether  the  trust  in  this 
case  be  considered  as  an  express  or  an  im- 
plied one.  The  defendant  admitted  that  the 
deed,  absolute  in  form,  was  taken  by  him 
with  the  oral  understanding  and  agreement 
that  upon  the  death  of  the  grantor  the  prop- 
erty was  to  be  divided  by  him  equally  be- 
tween the  three  children  including  himself, 
and  be  expressed  an  intention  to  execute 
it  according  to  its  terms. 

"A  parol  trust  is  not  however,  an  absolnte 
nnllity,  but  is  merely  void  at  the  election  of  the 
trustee.  If  he  executes  it,  the  courts  will  pro- 
tect him  in  so  doing,  and  as  far  as  possible 
will  protect  the  beneficiaries  in  the  enjoyment 
Of  the  fruiU  thereof."    20  B.  0.  L.  1197. 
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Complaint  la  made  of  the  court's  finding 
that  B.  H.  Graham,  Jr.,  never  at  any  time 
denied  the  oral  contract  that  he  now  as- 
serts. It  is  Insisted  that  this  contradicts 
the  "only  testimony"  on  that  subject,  to 
wit,  the  testimony  of  Mima  Reddy  that  a 
demand  for  a  deed  was  made  which  he  re- 
fused.   In  her  deposition,  Jane  Graham  said: 

"I  never  asked  Bob  to  deed  the  property 
back  to  me." 

The  conflict  in  the  evidence  in  this  re- 
spect was  determined  adversely  to  the  plain- 
tifTs  contention. 

[3]  The  evidence  sustains  the  finding  that 
there  was  no  fraud,  mistake,  or  undue  in- 
fluence, and  there  was  no  express  power 
of  revocation  in  the  deed.  The  rule  is  well 
settled  that  under  these  circumstances  it 
requires  the  consent  of  all  the  beneficiaries 
before  the  creator  of  the  trust  can  revoke 
It    39  Cyc.  92,  and  cases  cited  In  nota 

Moreover,  if  the  plaintiffs  theory  were 
correct  and  no  trust  was  created  and  the 
purpose  of  the  conveyance  was  merely  to 
prevent  the  husband  from  dl!;poslng  of  the 
property,  and  (as  Jane  Graham  claimed 
In  her  petition)  upon  an  agreement  to  re- 
deed  the  property  whenever  she  demanded 
it  hor  own  evidence  and  the  finding  of  the) 
court  that  no  demand  for  a '  reconveyance 
was  ever  made  would  be  sufficient  to  pre- 
vent the  plaintifl  from  maintaining  this 
suit 

One  of  the  findings  is  that  as  part  of 
the  transaction  by  which  the  property  was 
conveyed  by  Jane  Graham  to  her  son,  he 
executed  a  wIU,  in  which  his  wife  Joined, 
for  the  purpose  of  carrying  into  effect  the 
agreement  that  upon  the  death  of  Jane 
Graham  the  property  should  be  divided 
equally  between  her  three  children.  The  ex- 
ecution of  this  will  was  some  evidence  of 
the  terms  of  the  trust;  it  was  more  than 
that  It  manifested  a  willingness  on  the  part 
of  the  trustee  to  carry  into  effect  the  trust 
so  far  as  It  was  possible  at  that  time  for 
him  to  execute  it.  Apparently  this  litiga- 
tion is  the  only  thing  that  has  ivevented 
him  since  the  death  of  his  mother  from 
completing  the  execution  of  the  trust.  The 
action  was  brought  to  cancel  the  deed  on 
the  ground  that  he  had  obtained  it  by  fraud ; 
he  told  his  story,  and  satisfied  the  court 
that  there  was  no  fraud  in  the  transaction, 
and  he  expressed  a  willingness  to  complete 
bis  part  of  the  arrangement  by  which  he 
took  the  title.  We  think  the  evidence  Justi- 
fied the  court  in  reaching  the  conclusion  that 
the  deed  and  oral  arrangemoit  constituted  a 
complete  trust  and,  further,  that,  as  there 
was  no  express  power  of  revocation,  it  can- 
not be  revoked  without  the  consent  of  all 
the  beneficiaries. 
The  Judgment  is  afilrmed. 
All  the  Justices  concurring. 


(UO  Kan.  669) 
STATE  V.  LOWER.     (No.  23343.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(SyUdbui  by  the  Court.) 

Criminal   law   «=>824(3),    1064(6),    1159(2)— 
Witnesses    «=>246(l)— Court    may   oxamine 
witnesses,  and.  If  manner  of  •xamlnation  la 
prejudicial.  It  should  be  shown  by  affidavit 
for  new  trial;   defendant  may  not  complaia 
of  failure' to  Instruct  on  attempted  robbery 
where  no  request  for  wdi  Instruction:  it  I* 
•uffioient   to   justify   affirmance   that   state's 
evidence  covers  all  elemeats  of  the  crime. 
The     proceedings     considered,     and     held: 
Misconduct  on  the  part  of  the  court  in   the 
cross-examination   of  witnesses  does  not  ap- 
pear;  an  instruction  on  the  subject  of  attempt 
was  waived,   and  the  evidence  indicates  com- 
mission of  a  completed  crime  if  any  was  at- 
tempted;   and  the  evidence  for  the  state  cov- 
ered all  tbe  elements  of  the  crime  of  which  the 
defendant  was  convicted. 

Appeal  from  District  Court  Douglas 
County. 

Etta  Lower  was  convicted  of  robbery  in 
the  first  degree,  and  she  appeals.    Affirmed. 

Tom  Harley,  of  Lawrence,  for  appellant 
Blchard  J.  Hopkins,  Atty.  Gen.,  and  A.  B. 
Mitchell,  of  Lawrence,  for  the  State. 

BUBCH,  J.  The  defendant  was  convicted 
of  robbery  in  the  first  degree,  and  appeals. 

Complaint  is  made  of  the  conduct  of  the 
Judge  of  the  district  court  in  cross-examining 
witnesses.  It  is  said  there  was  no  occasion 
for  interference.  The  court  was  privileged 
to  determine  that  question  for  itself.  Even 
if  the  examination  covered  the  same  ground 
as  the  examination  by  counsel,  it  may  have 
served  to  confirm  the  court  In  Its  estimate  of 
the  evidence,  and  thus  better  qualify  it  to 
rule  on  a  motion  to  discharge,  should  such 
a  motion  be  presented,  and  to  rule  on  a  mo- 
tion for  a  new  trial,  should  It  become  neces- 
sary. 

It  is  said  the  manner  in  which  the  exam- 
ination was  conducted  was  prejudicial  to 
the  defendant  If  so,  the  facts  should  have 
been  brought  on  the  record  by  affidavit  in 
support  of  the  motion  for  new  trial. 

Complaint  is  made  that  the  court  instruct- 
ed the  Jury  on  the  subject  of  robbery  In  the 
first  degree  only,  and  omitted  to  instruct  on 
the  subject  of  attempt  Counsel  evidently 
preferred  the  case  should  be  submitted  on  the 
theory  of  robbery  or  no  robbery,  and  waived 
an  instruction  with  reference  to  attempt 
by  forbearing  to  request  It  Besides  that, 
the  evidence  Indicates  that,  if  any  crime 
were  con^mltted,  the  completed  crime  of  rob- 
bery was  committed. 

Complaint  Is  made  that  the  verdict  of 
guilty  was  not  sustained  by  sufficient  evi 
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dence.  The  testimony  for  the  state  covered 
all  the  elements  of  the  crime,  and  beyond 
that  this  court  may  not  inqnlre. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  JuBticee  concurring. 


(UO  Kan.  7U) 

FERGUSON  V.  NUTTLEMAN  et  al. 
(No.  23599.) 

(Supreme  0>urt  of  Kansas.    March  11,  1922.) 

(Byllabut  by  the  Court.) 

1.  Homestead  •s>ll8(4)  —  Wife  wbe  sigas 
mortgage  on  homestead  at  husband's  request, 
not  knowing  It  was  a  mortgage,  cannot  avoid 
it  In  alisence  of  fraud  or  duress. 

A  wife  who  can  read  and  write,  and  who, 
at  the  request  of  her  husband,  signs  with  liim  a 
mortgage  on  their  homestead,  but  does  not 
know  that  it  is  a  mortgage,  and  does  not  un- 
derstand its  nature  or  effect,  cannot  avoid  the 
mortgage  where  no  fraud  has  been  practiced 
nor  duress  exercised  on  her  to  procure  her 
signature  thereto. 

2.  Homestead  9=3l  18(4)— Mortgage  on  home- 
stead Is  not  Invalid  because  hnslrand  and  wife 
signed  at  dllferent  tines,  In  absenoe  of  eaoh 
other. 

A  mortgage  on  a  homestead  is  not  render- 
ed invalid  by  the  husband  and  wife  signing  it 
at  different  times,  in  the  absence  of  each 
other,  where  one  signs  at  the  request  of  the 
other,  and  the  mortgage  purports  to  be  the  joint 
act  of  both. 

S.  Vendor  and  purchaser  «=»239(l)— Title  may 
be  quieted  In  one  who  In  good  faith  acquires 
title  without  notioe  of  third  party's  rights,. 

Title  to  real  property  may  be  quieted  in 
one  who,  in  good  faith,  acquires  title  thereto 
without  notice  of  the  rights  of  third  parties, 
strangers  to  the  title  so  far  as  the  record  there- 
of shows. 

Appeal  from  District  Court,  Barton 
County. 

Action   by   WUbert   M.   Ferguson   against 

Fred  Nuttleman  and  others,  and  from  Judg- 
ment for  defendants  Rose  Nuttleman  and 
Carl  Brandt,  the  plaintiff  appeals.  Judgment 
quieting  title  to  a  lot  in  defendant  Carl 
Brandt  affirmed.  Judgment  in  favor  of  Rose 
Nuttleman  reversed,  and  cause  remanded, 
with  direction  to  render  Judgment  forecloa- 
Ing  mortgage  <m  two  lota. 

Osmond,  Cole  &  Kelley,  of  Great  Bend,  for 
appellant. 
R.  C.  Russell,  of  Great  Bend,  for  appellees. 

MARSHALL.  J.  This  Is  an  acticn  to  cor- 
rect the  description  of  real  property  de- 
scril>ed  in  a  mortgage,  and  to  foreclose  that 
mortgage.     Judgment  was  rendered  denying 
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foreclosure  and  quieting  title  to  part  of  the 
property  in  defendant  Rose  Nuttleman,  and 
to  the  remainder  of  the  property  In  defend- 
ant Carl  Brandt.    The  plaintiff  appeals. 

For  the  purpose  of  this  discussion,  it  is 
assumed  that  the  property,  at  the  time  the 
mortgage  was  executed,  was  the  homestead 
of  F^ed  Nuttleman  and  Rose  Nuttleman,  al- 
though that  fact  Is  vigorously  contested  by 
the  plaintiff.  The  court  made  extensive  find- 
ings of  fact,  all  of  which  should  be  consid- 
ered if  It  were  necessary  to  discuss  all  the 
proposltionB  presented  by  the  plaintiff.  The 
material  findings  of  fact  are  as  follows: 

"The  note  and  mortgage  executed  to  the 
plaintiff  by  Fred  Nuttleman  bears  date  of  May 
25,  1914,  that  being  the  date  when  Fred  Nut- 
tleman executed  the  same  and  acknowledged 
the  execution  of  the  mortgage  before  John  J. 
O'Keefe,  a  notary  public  of  Jackson  county, 
Mo.  But  said  note  was  never  signed  by  the 
defendant  Rose  Nuttleman,  and  said  mortgage 
was  not  signed  by  her  until,  some  time  there- 
after, the  fact  being  that,  after  he  had  execut- 
ed the  note  and  mortgage,  and  acknowledged 
the  execution  of  the  mortgage,  he  sent  it  to 
her  by  mail  with  request  that  she  sign  her  name 
to  it.  She  was  then  at  Dallas,  Tex.,  and  un- 
familiar with  the  purpose  of  the  mortgage  or 
with  its  binding  force  and  effect,  unfamiliar 
with  the  fact  that  its  ezeeotion  by  her  might 
tend  to  deprive  her  of  her  interest  in  her 
homestead,  ignorant  with  respect  to  her  rights 
thereunder,  and  unacquainted  with  and  ignorant 
of  any  purpose  upon  the  part  of  her  husband 
to  alienate  and  jeopardise  their  homestead  at 
Great  Bend,  and  without  any  purpose  or  In- 
tention upon  her  part  to  change  her  intention 
to  return  to  Great  Bend  and  establish  her  resi- 
dence in  the  property  in  controversy;  but  still, 
BO  ignorant,  she  signed  Eaid  mortgage  at  Dallas, 
Texas,  and  returned  the  same  to  her  husband 
at  Kansas  City,  Missouri;  and  she  has  never 
changed  her  intention  to  return  to  Great  Bend 
or  to  relinquish  her  homestead  rights  in  the 
property  in  controversy,  unless  her  subsequent 
conduct  constitute  such  change  and  bar  her  of 
her  homestead  interest  -in  the  prt>perty. 

"That  prior  to  the  removal  of  Fred  Nut- 
tleman and  wife  from  Great  Bend  to  Dallas, 
Texas,  he  was  indebted  to  his  wife's  father 
in  the  sum  of  $1,(K)0,  which  said  sum  has  never 
been  paid  by  him.  That  some  time  during  the 
year  1915,  subsequent  to  the  execution  of  the 
note  and  mortgage  sued  upon  by  him,  he  con- 
veyed the  property  in  controversy  to  his  wife, 
and  that  some  time  after  the  conveyance  to 
her,  in  order  to  satisfy  her  father's  claim 
against  her  husband  Fred  Nuttleman,  she  con- 
veyed to  her  father,  the  defendant  Carl  Brandt, 
by  warranty  deed,  lot  12  in  block  32,  Heizer 
Park  addition  to  Great  Bend,  being  one  of  the 
lots  in  controversy  in  this  action,  and  he  is 
claiming  title  thereto  by  reason  thereof." 

The  court  made  the  following  concduslons 
of  law: 

"The  signing  of  the  mortgage  at  the  time  and 
place  and  under  the  circumstances  surroundiny 
the  signing  of  the  mortgage  by  the  defendant 
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Rose  Nattleman,  was  not  sufBdent  to  consti- 
tute a  joint  consent  between  herself  and  her 
husband,  Fred  Nuttleman,  in  the  alienation  of 
her  interest  in  the  homestead,  and  she  still  re- 
tains her  homestead  interest  in  said  property, 
unless  she  has  lost  the  same  by  her  subaeqaent 
conduct. 

"From  the  facts  as  found,  I  conclude  as  a 
matter  of  law  that  the  mortgage  sought  to  be 
foreclooed  by  the  plaintiff  is  void,  of  no  force 
and  effect,  and  that  foreclosure  thereof  cannot 
be  had." 

There  was  no  evidence  to  show  tlaat  any 
form  of  fraud  or  duress  was  practiced  on 
Kose  Nuttleman  to  secure  her  signature  to 
the  mortgage.  It  appears  that  she  could 
read  and  write  and  that  the  mortgage  was 
recorded  before  the  deed  from  her  to  her 
father  was  executed. 

[1]  1.  The  controlling  Question  In  this  case 
Is:  Do  the  facts  found  render  the  mortgage 
void?  This  question  must  be  answered  In 
the  negative  under  the  authority  of  Roach 
.V.  Karr,  18  Kan.  529,  26  Am.  Rep.  788,  and 
Buchanan  ▼.  Gibbs,  26  Kan.  277.  In  Roadi 
V.  Karr,  supra,  this  court  said: 

"Where  a  wife  signed  a  mortgage  deed  on  a 
homestead,  to  secure  a  note  executed  by  her 
and  her  hasband,  to  take  up  a  prior  usurious 
note  of  a  like  amount  secured  on  the  same 
homestead,  and  the  wife  alleged  in  her  answer 
that  the  mortgage  was  given  without  her  con- 
sent, and  the  proof  showed  that  the  wife  was 
illiterate  and  could  only  read  a  little  by  spelling 
the  words,  that  the  mortgage  was  not  read  to 
her,  that  she  inquired  of  her  husband  as  to  Its 
contents  at  the  time  of  making  her  mark  to 
the  mortgage,  and  was  told  by  him  'that  it  was 
none  of  her  business,  that  it  did  not  amount  to 
a  row  of  pins— that  it  was  a  note';  and  that 
she  signed  the  instrument  believing  it  was  a 
note;  held,  that  if  the  wife  was  mistaken  or 
deceived  as  to  the  contents  of  the  said  written 
instrument  it  was  the  result  of  hor  own  gross 
negligence;  that  she  should  have  demanded  the 
paper  to  be  read  to  her,  and  that  if  she  relied 
upon  the  representations  of  her  husband,  it 
was  at  her  peril  alone;  and  that  after  tne  de- 
livery of  the  mortgage  to  the  mortgagee,  who  | 
was  innocent  of  any  irregularity  in  the  signing  ' 
of  the  instrument,  and  who  bad  no  notice  of  ! 
the  statements  of  the  husband  to  the  wife,  and  [ 
the  surrender  of  the  prior  note  to  the  hns-  | 
hand,  and  the  cancellation  of  the  prior  lien  on  | 
the  homestead,  the  wife  could  not  assert,  as 
against  such  innocent  mortgagee,  the  defense 
that  she  never  consented  to  the  execution  of 
the  mortgage."    Syl.  3. 

In  Hnchnnan  v.  Gibbs,  supra,  the  following 
language  was  used: 

"Where  a  party  voluntarily  signs  and  deliv- 
ers an  instrument  affecting  the  property  claims 
of  others,  and  thereafter  seeks  to  repudiate 
such  instrument  on  the  ground  of  ignorance  of 
its  contents  or  imposition  by  a  third  party,  the 


fact  o(  such  ignorance  or  imposition  should  b« 
made  to  clearly  appear  before  radi  instrument 
is  declared  invalid."    SyL 

[2]  2.  Rose   Nuttleman   and    Carl   Brandt 

urge  that  there  was  no  Joint  consent  bi  the 
execution  of  the  mortgage.  The  mortgage,  a 
copy  of  which  was  attached  to' the  plalDtifTs 
petition,  on  its  face  was  the  Joint  mortgage 
of  Fred  Nuttieman  and  Rose  Nuttleman.  It 
was  signed  by  both  of  them;  Fred  Nuttleman 
signed  it  at  one  time;  Rose  Nuttleman  signed 
it  at  another  time;  and  each  signed  the 
mortgage  in  the  absence  of  the  other.  Must 
a  mortgage  on  a  homestead  be  signed  by  the 
husband  and  wife  at  the  same  time  and  In 
the  presence  of  each  other  where  the  mort- 
gage purports  to  be  the  act  of  both?  If  the 
question  is  answered  in  the  aflBrmatlve,  many 
conveyances  and  mortgages  of  homesteads  In 
this  state  now  supposed  to  be  valid  are  in- 
valid. No  case  has  been  cited  by  the  appel- 
lees holding  that  such  a  manner  of  signing 
is  necessary.  The  statute  does  not  in  terms 
require  it,  and  no  reason  is  apparent  to  show 
why  It  la  necessary  that  It  should  be  done 
that  way. 

Did  Fted  Nuttleman  and  Rose  Nuttieman 
concurrently  consent  to  the  mortgage?  Fred 
Nuttleman  continuously  consented  to  it  from 
the  time  he  signed  it  until  it  was  delivered. 
He  by  letter  requested  his  wife  to  sign  it,  and 
she  expressed  her  consent  to  it  by  signing  It 
and  returning  it  to  him.  There  was  thus 
the  concurring  consent  of  both.  The  mort- 
pnge  was  delivered  by  the  husband  under 
that  Joint  or  concurring  consent.  This  con- 
tention of  the  appellees  is  untenable. 

(3)  3.  Judgment  was  rendered  quieting  ti- 
tle to  lot  12  in  Carl  Brandt.  He  had  pleaded 
ownership  and  had  asked  that  his  title  be 
quieted.  What  effect  does  ttte  reversal  of 
the  judgment  as  to  Rose  Nuttleman  have  on 
the  rights  of  Carl  Brandt?  The  deed  to  him 
was  executed  after  the  mortgagt!  was  record- 
ed. There  is  nothing  in  the  abstracts  to 
show  that,  at  tiie  time  the  deed  was  made  to 
him,  he  had  any  knowledge  whatever  of  the 
mLstake  in  the  description  In  the  mortgage. 
In  the  absence  of  evidence  to  show  that  fact, 
it  must  be  presumed  that  he  had  no  personal 
knowledge  of  the  mistake.  There  was  noth- 
iu'.'  (if  record  to  show  that  the  plaintiff 
claimed  any  Interest  In  lot  12. 

The  judgment  quieting  title  to  that  lot  in 
Carl  Brandt  Is  afBrmed. 

The  Judgment  as  to  Rose  Nuttieman  is  re- 
versed, and  the  cause  as  to  her  is  remanded, 
with  direction  to  the  trial  court  to  render 
Judgment  foreclosing  the  mortgage  on  lots  10 
and  11. 

All  the  Justices  ooncorrlng. 
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(UO  Kan.  772)  ' 

FAIRBANKS,  MORSE  &  CO.  v.  FARMERS' 
UNION  ELEVATOR  CO.    (No.  23591.)  * 

(Supreme  Conrt  of  Kansas.    March  11,  1922.) 

(BvUabus  by  the  Court.) 

Sales  €=9 1 7— Defendant  held  not  liable  for  price 
of  machinery  sold  to  contractor  for  Its  bnltd- 
Ing. 
A  building  contractor  entered  into  a  writ- 
ten contract  with  tlie  defendant  to  build  a  grain 
elevator  and  equip  it  with  certain  machinery 
for  a  stated  price.  The  contractor  gave  an 
order  to  the  plaintiff  for  the  machinery,  sign- 
ing  the  defendant's  name  thereto,  by  himself. 
The  plaintiff,  endeavored  unsuccessfully  to  get 
defendant  to  assume  liability  for  the  payment 
for  the  machinery.  Defendant  wrote  plaintiff, 
stating  that  it  had  agreed  to  pay  the  contractor 
for  the  building  and  equipment,  and  would  be 
ready  to  take  up  the  bills  as  they  came.  Not- 
withstanding this,  plaintiff  afterwards  shipped 
the  machinery  consigned  to  defendant,  who  paid 
the  freight  and  turned  the  machinery  over  to 
the  contractor.  Defendant  paid  out  on  claims 
against  the  building  the  full  contract  price.  In 
an  action  to  recover  the  price  of  the  machinery, 
held,  under  the  circumstances  and  the  facts 
about  which  there  is  no  dispute,  defendant  was 
not  liable  to  plaintiff. 

Appeal  from  District  Ciourt,  Lyon  (bounty. 

Action  by  Fairbanks,  Morse  &  Co.  against 
the  Farmers'  Union  Elevator  Company. 
Judgment  for  the  defendant,  and  the  plain- 
tiff appeals.    Affirmed. 

W.  C.  Forsee,  of  Kansas  Qty,  Mo.,  and  W. 
S.  Kretsinger,  of  Emporia,  for  appellant 

R.  M.  Hamer,  of  E>nporia,  and  J.  P.  Mc- 
Laughlin, of  Osage  City,  for  appellea 

PORTER,  3,  The  defendant  Is  a  corpora- 
tion formed  by  a  number  of  farmers  for  the 
purpose  of  building  and  operating  a  grain 
elevator  at  the  town  of  Allen  In  Lyon  coun- 
ty. A  committee  visited  Kansas  City  to  get 
prices  on  steel  bins,  scales,  and  other  machin- 
ery from  Fairbanks,  Morse  &  (3o.,  the  plain- 
tiff, whose  business  manager  advised  them  to 
have  a  Written  contract  for  the  erection  of 
the  elevator,  and  recommended  F.  W.  Lebr- 
adc  as  a  responsible  contractor.  He  en- 
deavored to  bring  about  a  meeting  between 
the  committee  and  Mr.  Lefarack,  but  Waa 
unable  to  do  so,  and  the  committee  went 
home.  A  few  days  later  Lehrack  went  to 
Allen,  and  a  contract  was  drawn  up  and  sign- 
ed on  May  28,  1919,  by  which  he  was  to  build 
and  equip  the  elevator  for  a  consideration  of 
$8,234.53.  Lehrack  returned  to  Kansas  City, 
and  on  May  29th  gave  a  written  wder  to 
the  plaintiff  for  the  machinery,  which  be 
signed,  "Purchaser,  Farmers'  Union  Elev. 
Co.,  By  F.  W.  I>ehrack." 
,  Before  accepting  the  order  the  credit  man- 


age of  the  plaintiff  wrote  to  the  defendant, 
stating  that  the  order  had  been  given  "na 
by  F.  W.  Lehrack  for  shipment  and  to  be 
charged  to  your  account,"  and  Inclosed  a 
blank  property  statement,  with  a  request  that, 
it  be  signed  and  returned,  together  with 
names  of  persons  from  whom  the  defendant 
had  formerly  purcliased  goods,  in  order  that 
the  plaintiff  might  determine  whether  to  ex- 
tend the  credit  '  The  defendant  sent  the 
statement  back  indorsed  as  follows: 

"In  regard  to  order,  we  are  building  eleva- 
tor.   Mr.  F.  W.  Lehrack  has  the  contract. 

"We  are  to  pay  him  for  building  and  equip- 
ping, same  with  the  15  H.  P.  Z  type  engine. 

"We  are  not  fully  organized  yet  but  have  fully 
arranged  for  capital  to  put  up  the  building. 

"We  will  be  ready  to  take  up  the  bills  aa 
they  come. 

"The  firm  name  is  correct  though  we  have  not 
the  charter  yet  but  expect  to  have  it  soon. 

"At  present  we  have  charter  for  Farmers' 
Union  Co-operative  Co." 

Apparently  this  was  not  satisfactory  to  the 
credit  manager,  and  on  June  2d  he  wrote 
referring  to  his  previous  letter  "and  your 
order  of  May  27  for  15  H.  P.  engine,  which 
order  was  given  ns  by  F.  W  Lehrack."  At- 
tached to  the.  letter  was  t£e  original  order 
signed  by  Lehrack,  and  defendant  was  re- 
quested to  have  It  signed  under  Lehrack's 
name  by  the  party  authorized  to  sign  for  the 
elevator  company.  The  letter  was  never  an- 
swered, nor  was  the  Lehrack  order  returned 
to  the  plaintiff.  On  June  13th  the  company 
wrote,  sending  a  copy  of  their  former  letter, 
and  asking  that  it  be  answered,  and  that  the. 
Lehrack  order  be  returned.  Defendant  made 
no  reply  to  this  letter.  On  June  16th,  18th, 
20th,  and  2Cth,  the  plaintiff  shipped  the  ma- 
chinery to  the  defendant  as  consignee.  The 
defendant  paid  the  freight,  accepted  the  ma- 
chinery, and  turned  It  over  to  the  contractor.. 
Thereafter  the  plaintiff,  in  numerous  letters, 
requested  payment  of  the  $1383,  which  was 
the  purchase  price  of  the  machinery.  On 
August  4th,  the  defendant  wrote  plaintiff  as 
follows: 

"In  reply  to  bill  ordered  by  Mr.  Lehrack  for 
elevator.  We  were  up  to  90  per  cent,  as  fast 
as  work  was  done.  I  am  writing  Mr.  Lehrack 
to-day  to  go  over  and  see  you  in  regard  to  It 

"I  am  sending  yon  $600  to-day." 

On  September  28tb,  defendant  wrote,  re- 
questing a  statemoit  of  all  goods  bought  by 
Lehrack  for  the  Allen  elevator  company  and 
stated: 

"We  want  to  get  it  settled  this  week  if  we 
can.  We  are  trying  to  get  him  out  so  he  can 
at  least  get  all  bills  in  be  could  not  pay  so  we 
will  know  just  what  to  do.  •  •  •  We  will  do 
the  best  we  can  for  him.  If  yon  would  insist 
on  him  coming  out,  it  may  do  some  good.  But 
make  all  invoices  at  once." 


^=»For  other  cases  (ee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

•Rehearing  denied  April  14,  192S. 
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After  defendant  refused  to  make  any  fur- 
ther payment  on  the  account,  this  action  was 
brought  to  recover  the  balance  of  $883. 

The  court  submitted  to  the  Jury  the  sole 
question  whether  the  defendant,  before  the 
action  was  brou^t,  had  paid  out  the  full 
amount  of  the  contract  price  to  Lehrack. 
The  Jury  answered  this  question  in  the  af- 
firmative, and  the  court  thereupon  directed 
Judgment  for  the  defendant 

The  testimony  of  plalntlfTs  credit  manager 
is  that  he  relied  upon  Lehrack's  statement 
as  to  his  authority  to  charge  the  goods  to 
the  defendant.    He  testified: 

"I  asked  him  [Lehrack]  whether  he  was  au- 
thorized to  sign  the  name  of  defendant  to  these 
orders,  and  be  said  he  was.  I  did  not  ask  him 
to  produce  the  authority  because  we  had  sim- 
ilar or  other  cases  of  exactly  the  same  nature. 
This  was  not  necessary.  I  took  his  word  for 
it.  I  had  dealt  with  Mr.  Lehrack  possibly  two 
or  three  times  before  that.  My  company  had 
been  doing  business  with  him  two  years  to  my 
knowledge.  I  believed  what  be  said.  I  did 
not  inquire  from  him  if  he  had  any  contract 
with  the  defendant,  because  I  was  not  interested 
in  ^e  contract" 

The  secretary  of  the  elevator  company  tes- 
tified that  he  sent  the  $500  payment  to  plain- 
tiff at  the  request  of  Lehrack's  foreman  of 
construction. 

The  principal  contention  of  the  plaintiff  Is 
that  the  defendant  is  liable  on  the  law  and 
the  evidence.  In  this  contention  we  cannot 
concur.  It  Is  not  claimed  that  there  was 
an  express  contract,  and  under  the  facts  and 
circumstances,  about  which  there  is  no  dis- 
pute in  the  evidence,  it  cannot  be  said  there 
was  an  implied  contract  to  pay.  The  tes- 
timony of  the  credit  manager  of  the  plaintiff 
shows  that  he  was  not  satisfied  with  the  rep- 
resentations made  by  Lehrack,  and  attempted 
by  correspondence  with  the  defendant  to  get 
the  latter  to  acknowledge  in  writing  the  au- 
thority of  Lehrack  to  sign  the  name  of  the 
elevator  company  to  the  contract,  or  to  ob- 
tain an  acknowledgment  of  defendant's  liabil- 
ity. Long  before  any  of  the  goods  were  ship- 
ped, he  knew  that  the  elevator  company  bad 
declined  to  do  this.  He  bad  their  letter,  stat- 
ing the  material  parts  of  the  contract  b^ 
tvveen  the  company  and  Lehrack.  The  state- 
ment was  that — 

"We  are  to  pay  him  for  building  and  equip- 
ping same  with  the  15. H.  P.  Z  type  engine. 
*  *  *  We  will  be  ready  to  take  up  the  bills 
as  they  come." 

This  was  notice  of  the  fact  that  no  bills 
would  be  paid  unless  satisfactory  to  and  au- 
thorized by  Lehrack.  The  credit  manager's 
subsequent  efforts  to  secure  a  written  ac- 
knowledgment of  defendant's  liability  estab- 


lishes conclusively  that  the  plaintiff  did  not 
regard  anything  said  in  this  statement  as 
sufficient  to  bind  the  defendant  to  pay.  The 
plaintiff  knew  before  any  of  the  goods  were 
shipped  that  it  could  not  rely  upon  any 
agreement  by  the  elevator  company  to  be- 
come respcmsible  for  the  purchase  price. 
With  full  knowledge  of  these  facts,  it  could 
not  by  the  mere  shipment  of  the  goods  to  the 
elevator  company  rely  upon  an  implied  con- 
tract binding  the  defendant 

There  are  cases,  it  is  true,  which  hold 
that  one  who  ships  goods  to  another  may  ac- 
quire the  right  to  treat  him  as  a  buyer  be- 
cause of  his  failure  to  notify  the  send^  to 
the  contrary.  But  this  rule  is  not  an  arbi- 
trary <me,  and  depends  upon  the  relations  be- 
tween the  parties  and  the  circumstances. 
The  circumstances  under  which  the  goods 
were  shipped  to  the  defendant  In  the  present 
case  were  not  sufficient,  in  our  opinion,  to 
require  the  defendant  to  refuse  to  acc^t  the 
goods  when  they  arrived.  It  was  at  the  sug- 
gestion of  the  plaintiff  that  the  contract  was 
made  with  Lehrack  to  build  the  elevator. 
The  testimony  of  the  credit  manager  shows 
that  Lehrack  was  not  asked  to  produce  any 
authority  to  purchase  in  the  name  of  the  de- 
fendant because  of  transactions  of  the  same 
kind  they  had  had  with  him  before.  There 
being  no  disputed  fact  to  submit'  to  the  Jury, 
the  court  properly  directed  a  verdict  against 
the  plaintiff. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(UO  Kaa.  <») 

DILL  V.  CONTINENTAL    CASUALTY 
CO.  et  al. 

FINN  V.  SAME. 

(Nos.  23427,  23428.) 

(Supreme  Court  of  Kansas.    March  11,  1022.) 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  208  Pac.  709. 

PER  CURIAM.  The  Casualty  Company  has 
filed  one  copy  of  motion  for  rehearing.  Com- 
plaint is  made  that  it  was  called  a  "prudential" 
insurance  company.  We  have  changed  the  word 
to  "casualty." 

The  opinion  states  that  answers  to  certain 
questions  were  not  shown  by  the  abstract  or 
counter  abstract.  The  questions  without  an- 
swers appear  at  one  place  in  the  abstract,  and 
with  answers  at  another;  no  reference  to  the 
pages  of  the  abstract  being  made  in  the  briefs 
as  required  by  rule  6  (157  Pac.  vlii). 

The  motion  for  rehearing  is  denied. 

AH  the  Justices  conenrtiDC. 
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RUSTAN  V.  SOUTHERN  ALASKA  CANNING 
CO.     (No.   16981.) 

(Hnpreme   Court  of  Washington.     March  80, 
1922.) 

t.  Master  and  servant  <3=»233 (2)— Workman 

held  not  negllgsnt  In  using  route  to  place  of 

work. 
Where  a  workman,  enlarging  a  hole  for  a 
smokestack  through  a  roof,  could  go  up  to 
the  roof  either  through  a  loft  over  an  unsafe 
passageway,  or  by  stepping  on  a  tank  covered 
with' loose  planks  and  climbing  up  cleats  nailed 
on  a  post,  and  after  baring  used  the  latter  way 
several  times,  which  was  apparently  safe, 
with  no  indication  or  warning  that  the  tank 
contained  hot  water,  and  that  a  plank  had 
been  removed,  stepped  on  the  tank  and  was 
scalded  when  his  leg  went  into  the  hot  water, 
the  jury  was  justified  In  holding  that  he  was 
not  negligent  in  following  the  route  used. 

2.  Master  and  servant  (&=3208(l)— WorkmM 
held  not  engaged  In  making  dangaron  place 
safe. 

Where  plaintiff  was  engaged  in  enlarging 
a  hole  for  a  smokestack  through  a  roof  of  • 
cannery  being  put  into  shape  for  operation, 
and  other  workmen  were  engaged  in  construct- 
ing a  tank  for  hot  water,  which  scalded  his  leg 
when  he  stepped  on  the  tank  without  knowing 
that  the  plank  covering  had  been  removed  and 
that  the  tank  contained  hot  water,  neither  he 
nor  the  other  workmen  were  engaged  in  mak- 
ing a  dangerous  place  safe,  and  the  risk  of  con- 
ditions was  not  assumed. 

3.  Negligence  <8=>I4I(I2)— Instraction  omit- 
ting comparative  negligence  of  master  and 
servant  held  error. 

In  a  workman's  action  under  Laws  Alaska 
1913,  c.  45,  {  2,  providing  that  contributory 
negligence  shall  not  bar  recovery,  where  it 
wsB  slight  and  that  of  the  employer  was  grosa 
in  comparison,  but  that  the  damages  should 
be  diminished,  an  instruction  that,  if  the  jury 
should  find  the  negligence  of  plaintiff  was 
gross  and  the  proximate  cause  of  the  accident, 
he  could  not  recover,  was  erroneous  in  omit- 
ting to  instruct  that  they  should  reduce  the 
actual  damages  suffered  by  plaintiif  according 
t*  the  amount  of  his  negligence. 

Department  2. 

Allheal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Cbrls  Rustan  against  the  South- 
em  Alaska  Canning  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Wright.  Kelleher,  Allen  ft  Hilen,  of  Seattle, 
for  appellant. 
H.  D.  Hoore,  of  Seattle,  for  respondent 

HOLCOMB,  J.  Respondent  was  employ- 
ed by  appellant  as  a  carpenter,  and  was  di- 
rected to  enlarge  the  opening  around  tbe 
smokestack  of  Its  cannery  at  Roee  Inlet,  I  nery,  eepecially  after  having  come  from  tbe 
Alaska.  There  were  two  ways  of  access  to  outeide,  but  when  using  tbe  boxes  as  steps 
tbe  place  where  the  bole  was  to  be  cut  In  I  to  tbe  post  tbey  could  always  see  the  small 

^9>For  other  casn  m«  Mune  toplo  sad-KKT-NUMBBR  in  all  Kaj-Mumberad  Dlcesta  and  Indexw 
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tbe  roof,  where  respondent  did  the  work; 
one  being  by  a  stairway  at  some  distance 
'from  tbe  smokestack,  as  respondent  stated 
at  least  100  feet  from  it,  probably  more,  up 
to  an  attic,  which  was  partly  floored  for 
about  two-thirds  of  the  distance  l)ack  to  the 
smokestack,  but  was  filled  with  empty  boxes 
and  lumber,  and  from  where  tbe  floor  ceased, 
over  a  couple  of  loose  planks  laid  side  by 
side  on  tbe  crossbeams  of  tbe  structure, 
and  under  tbe  slope  of  tbe  roof.  In  semidark- 
ness,  to  tbe  smokestack.  Tbe  other  way  was 
by  means  of  a  post  running  from  the  floor 
to  tbe  roof,  about  8  by  8  or  10  by  10  Inches 
in  dimension,  which  bad  cleats  nailed  across 
It,  thus  forming  a  ladder  which  led  almost 
directly  to  the  place  of  the  work,  at  the  foot 
of  which  post,  and  against  it,  was  a  box  or 
tank,  apparently  made  of  old  planks,  appear- 
ing to  be  gray  or  weather-beaten;  a  new 
fish  box,  or  packing  box,  was  placed  against 
It  and  used  for  tbe  first  step.  It  being  about 
2%  feet  high,  the  second  step  being  the  top 
of  tbe  tank;  and  then  up  the  crosspleces 
nailed  to  the  post  to  the  crossbeams,  a  dis- 
tance of  about  12  feet  from  the  floor.  Re- 
spondent was  given  a  helper,  but  was  not 
directed  which  way  to  use  in  going  to  the 
place  of  work;  but  he  and  tbe  helper,  for 
about  four  days.  In  which  they  were  prepar- 
ing to  cut  the  bole  in  the  roof  by  building 
scaffolding  and  erecting  braces  for  tbe  roof, 
used  the  post  and  crosspleces  as  a  stairway 
In  going  up  and  down.  The  large  box  or 
flsb  tank  bad  a  cover  of  loose  boards,  con- 
sisting of  about  three  boards,  12  Inches  wide, 
laid  on  tbe  top.  The  cannery  had  not  start- 
ed operation,  but  was  being  made  ready  to 
operate. 

On  the  day  In  question  neither  respondent 
nor  bis  helper  knew  of  the  box  or  tank  con- 
taining hot  water,  nor  what  the  box  was  used 
for.  There  was  no  evidence  that  it  had  ever 
before  held  hot  water,  and  there  was  no  In- 
dication of  it,  so  far  as  they  could  see,  on 
that  afternoon.  The  accident  occurred  about 
5  o'clock  in  the  afternoon,  tbe  day  being 
cloudy  and  misty,  and  respondent  had  bem 
working  on  tbe  outside  of  the  roof.  Having 
occasion  to  go  Inside,  he  went  down  on  the 
outside,  and  came  Into  the  cannery  building 
through  the  door.  When  Intending  to  re- 
turn to  the  roof,  be  went  up  by  means  of 
tbe  crosspleces  and  post  near  the  place  where 
he  was  to  cut  the  hole  in  the  roof,  and  step- 
I)ed  In  the  same  way  upon  the  small  box, 
and  thence  to  the  top  of  tbe  large  box  or 
tank,  but  a  plank  bad  been  removed,  and  his 
foot  and  leg  went  into  tbe  hot  water,  which 
had  be^ii  put  Into  the  tank,  severely  scald- 
ing him.  He  and  bis  helper  testified  that  it 
was  difiScuIt  to  see  on  the  inside  of  tbe  can- 
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box,  or  i>ackins  case,  because  it  was  new  and 
bright-looking.  The  fistaerman,  who  was  em- 
ployed as  a  fireman,  was  engaged  in  making 
some  repairs  or  alterations  to  the  hot- water 
tank  or  box,  and  had  removed  the  plank, 
which  had  been  there  before  this  last  trip 
of  respondent,  and  was  standing  by  the  tank, 
with  his  back  to  respondent,  and  gave  re- 
spondent no  warning  that  he  had  removed 
the  plank.  Respondent  was  so  severely 
scalded  that  the  skin  came  off  his  ankle  in 
large  strips.  He  was  taken  that  night  to 
a  place  at  some  distance,  where  there  was  a 
doctor,  and  received  medical  attention  early 
the  next  morning.  He  suffered  a  great  deal 
of  pain,  bnt  in  five  or  six  weeks  was  able 
to  go  back  and  do  light  work.  About  a  year 
later  his  ankle  became  worse,  through  an 
ailment  called  a  "keloid"  growing  upon  the 
injured  ankle,  where  the  scald  had  been,  cat- 
ting otr  the  circulation  in  his  foot,  causing 
him  great  pain,  and  making  it  impossible 
for  him  to  stand  upon  that  foot  and  ankle 
any  great  length  of  time.  Medical  expert 
witnesses  testified  that  the  condition  was  a 
permanent  injury,  which  would  not  yield  to 
surgery.  Respondent  testified  that  on  ac- 
count of  the  Injury  he  was  no  longer  aUe  to 
fallow  his  trade  of  ship  carpenter. 

[1]  Respondent  predicated  his  action  upon 
the  Alaska  statute,  being  compelled  so  to  do 
in  Tiew  of  our  Workmen's  Compensation  Act 
The  Alaska  statute  (Laws  1913,  c.  45)  reads 
as  follows : 

"Section  2.  That  in  all  actions  hereafter 
brought  against  a  master  or  employer,  such  as 
la  mentioned  In  the  first  section  hereof,  to  re- 
cover damages  for  personal  injuries  to  an  em- 
ployee, or  where  such  injuries  have  resulted  in 
his  death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery  where  his  contributory  neg- 
ligence was  slight  and  that  of  the  employer 
was  gross  in  comparison,  bat  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ployee. All  questions  of  negligence  and  con- 
tributory negligence  shall  be  for  the  jury." 

Appellant  conformed  to  the  requirements 
of  the  Alaska  statute  by  affirmatively  alleg- 
ing respondent's  own  negligence.  Appellant 
earnestly  Insists  that  its  motion  for  nonsuit, 
for  an  Instructed  verdict,  or  for  judgment 
n.  o.  V.  should  have  been  granted,  but  also 
urges  in  the  alternative  that  its  motion  for 
a  new  trial  should  be  granted.  Appellant 
insists  that  a  reading  of  the  record  discloses 
an  absolute  total  failure  to  prove  any  negli- 
gence of  appellant  or  its  agents  or  employees, 
except  respondent  himself. 

It  is  urged  that  the  cannery  was  just  being 
put  into  shape;  that  appellant  had  two 
means  of  access  to  the  roof,  where  he  had 
been  directed  to  work;  that  be  volnntarlly 
chose  the  one  over  the  fish  box  or  steam 
tank  and  np  the  post,  and  was  not  directed 
to  do  bo;    that  he  was  therefore  guilty  of 


gross  negligence,  which  was  the  proximate 
cause  of  the  Injury;  and  that  he  also  assum- 
ed the  risk.  Cases  are  dted  to  the  effect 
that: 

"The  servant  assumed  the  ordinary  risks  and 
dangers  of  his  employment  that  are  known  to 
him,  and  those  that  might  be  known  to  him 
by  the  exercise  of  ordinary  care  and  fore- 
sight" 

We  are  unable  to  agree  with  the  appellant 
as  to  these  contentions.  From  the  o(Miditi<Mi 
in  which  the  route  to  the  roof  by  means  of 
the  stairway  was  shown  to  be,  and  the  lack 
of  any  adequate  and  safe  passageway  from 
where  the  fioor  ceased  to  the  place  where  the 
work  was  to  be  done,  it  would  imdoubtedly 
have  been  more  negligent  to  go  that  way.  As 
to  the  method  of  going  to  the  place  of  work 
by  means  of  the  boxes  and  cleats  nailed  upon 
the  post  up  to  the  crosspleces  almost  direct- 
ly to  the  place  of  work,  that  would  undoubt- 
edly appear  to  be  ordinarily  safe.  The  large 
box,  which  respondent  had  stepped  upon  for 
three  or  four  days,  had  been  safe  during  all 
that  time,  and  had  a  cover  over  it,  ev&x 
though  it  did  consist  of  loose  planks,  and  the 
tank  had  had  no  steam  or  hot  wuter  In  it 
On  this  occasion,  coming  In  from  the  brighter 
outside  light  into  the  more  obscure  interior 
of  the  building,  there  being  no  steam  appar- 
ently escaping  from  the  tank  or  box,  and  the 
respondent  not  having  been  warned  that  the 
plank  had  been  removed  from  the  top  thereof, 
it  cannot  be  doubted  that  the  triers  of  the 
facts  were  justified 'in  holding  that  respond- 
ent was  not  negligent  at  that  time  in  follow- 
ing the  route  he  did  and  had  theretofore  fol- 
lowed. 

In  Johnson  y.  Tacoma  Mill  Co.,  22  Wash. 
88,  60  Pac.  53,  a  carpenter  was  employed  to 
change  a  pipe  on  the  mill,  where  he  had  not 
been  at  work  before,  although  he  had  worked 
for  some  time  in  and  about  the  mllL  After 
erecting  the  pipe,  he  stepped  back  to  see  If 
the  same  was  perpendicular,  and  stepped  into 
a  barrel  of  hot  water,  which  was  located  a 
few  feet  from  the  sidewalk,  and  c^posite  the 
place  where  the  pipe  was  erected.  The  bar- 
rel was  sunk  Into  the  ground;  Its  top  being 
on  a  level  with  the  surface  of  the  ground. 
It  was  used  to  receive  water  and  steam  com- 
ing from  the  exhaust  or  drain  pipe  of  some 
engine;  the  drain  pipe  connecting  the- engine 
with  the  barrel.  By  reason  of  stepping  into 
this  barrel,  he  was  scalded  and  Injured.  The 
mill  was  not  running  at  the  time,  and  no 
steam  was  observable  in  the  sunken  barrel. 
It  was  there  held  that  the  injured  party  had 
a  right  of  action  against  the  mill  company, 
on  the  ground  of  its  negligence  in  not  fur- 
nishing him  a  safe  place  in  which  to  work. 
The  facts  In  this  case  make  the  proposition  in 
that  case  very  applicable.  The  place  which 
had  been  ordinarily  safe  had  been  unexpect- 
edly and  without  knowledge  of  re^ondent 
made   unsafe  by   the  removal  of  Uie  box 
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cover  and  the  putting  of  hot  water  into  the 
tank.  ' 

[2]  Appellant  also  contends  that  respond- 
ent assumed  the  risk  of  the  conditions  under 
which  he  was  working,  because  the  place  It- 
self was  in  process  of  being  made  safe.  It 
is  a  general  rule  that,  where  the  servant  him- 
self is  engaged  In  making  a  dangerous  place 
safe,  he  assumes  the  risk  of  the  dangerous 
conditions  of  which  he  has  knowledge.  We 
so  held  in  Lewinn  v.  Murphy,  63  Wash.  3S6, 
115  Pac.  740,  L.  R.  A.  1917B,  198,  Ann.  Cas. 
1912D,  433.  That  rule  does  not  apply  here, 
however,  for  the  work  of  the  fisherman  or 
fireman  upon  the  construction  of  a  steam 
tank,  and  the  work  of  respondent  himself  In 
enlarging  the  hole  for  the  smokestack 
through  the  roof,  were  neither  work  for  the 
purpose  of  rendering  the  place  safe.  They 
were  both  engaged  in  the  work  of  making 
ready  for  the  operation  of  the  cannery  in 
general.  We  are  therefore  convinced  that 
the  case,  under  the  facts  shown  and  the 
rules  of  law  applicable,  was  one  to  be  sub- 
mitted to  the  Jury, 

[3]  The  trial  Judge  submitted  very  fair, 
comprehensive,  and  elaborate  instructions  to 
the  Jury,  fair  to  both  parties,  except  in  one 
particular.  He  quoted  almost  literally  the 
statute  of  Alaska,  mentioning  that  the  same 
was  the  law  of  Alaska  as  set  forth  in  this 
opinion,  and  followed  that  instruction  with 
a  inragraph  as  follows: 

"If,  on  the  other  band,  yon  shonld  find  that 
the  negligence  of  the  plaintiff  was  gross  and 
the  proximate  cause  of  the  accident,  then  the 
plaintiif  cannot  recover  at  ali." 

The  court  also  Instructed  the  Jury  In  a 
later  instruction  to  the  effect  that,  if  they 
found  for  plaintlfF,  it  would  become  their 
duty  to  assess  the  damages  in  such  amount 
as  would  fairly  and  Justly  compensate  the 
plaintiff  for  the  injuries  «rh!ch  he  establish- 
ed upon  the  trial,  if  any,  and  for  the  pain 
and  suffering,  if  any,  which  he  has  endured 
by  reason  pt  such  injury,  and  for  the  pain 
and  suffering,  if  any,  which  he  is  reasonably 
certain  to  suffer  in  the  future,  and  for  the 
loss  of  earning  capacity,  if  any,  established 
upon  the  trial,  and  in  so  doing  to  take  into 
consideration  the  severity  of  such  injuries 
or  the  impairment  of  any  of  bis  faculties 
and  health  by  reason  of  such  injuries;  but 
in  no  case  to  exceed  the  sum  prayed  for  in 


the  complaint,  namely,  the  sum  of  $10,000. 
The  Jury  rendered  a  verdict  in  the  sum  of 
$3,000. 

Appellant  complains  that '  the  instruction 
as  given  wholly  leaves  out  of  consideration 
the  element  which  the  Alaska  statute  makes 
mandatory,  whether  the  negligence  of  the 
workman  and  the  employer  was  gross  or 
slight  In  comparison.  Respondent  contends 
tliat  the  paragraph  above  quoted,  following 
the  statement  of  the  Alaska  statute,  avoids 
the  error  which  appellant  claims.  We  do  not 
so  view  it.  The  paragraph  relied  upon  by 
respondent  simply  instructs  the  Jury  that,  if 
the  negligence  of  plaintiff  was  gross  and  was 
the  proximate  cause  of  the  accident,  then  be 
could  not  recover  at  aU.  It  was  the  duty  of 
the  court  to  give  the  Jury  the  instruction  as 
to  the  comparative  negligence  of  the  parties. 
It  seems  that,  when  the  court  reached  the 
question  of  the  measure  of  damages  to  in- 
struct the  Jury  upon,  he  overlooked  the  Alas- 
ka statute  and  the  comparative  negligence 
feature  thereof,  upon  which  the  right  of 
action  was  based,  and  upon  which  appellant 
had  requested  an  instruction,  and  instructed 
the  Jury  to  find  for  respondent  in  the  full 
amount  of  damages,  or  not  at  all.  Appel- 
lant was  deprived  thereby  of  the  right  to 
have  the  Jury  apportion  the  negligence,  if 
both  parties  were  negligent,  and  the  negli- 
gence of  respondent  was  not  gross,  or  the 
proximate  cause  of  the  injury,  and  so  pos- 
sibly reduce  the  damages.  The  Instruction 
requested  by  appellant  was  to  the  effect  that, 
if  the  Jury  found  the  plaintiff  and  defend- 
ant— 

"were  guilty  of  negligence  which  contributed 
toward  the  injury,  but  that  the  negligence  of 
the  plaintiff  was  slight  and  that  that  of  the 
defendant  was  gross,  then  in  such  event  you 
sfaould  determine  what  the  actual  damage  suf- 
fered by  plaintiff  was  and  then  reduce  the 
amount  so  found  in  proportion  to  the  amount 
of  negligence  chargeable  to  the  plaintiff,  and 
find  a  verdict  in  favor  of  the  plaintiff  only  for 
the  balance  left  after  making  such  reduction. 

This  instruction  should  have  been  given. 
Its  refusal  was  error,  for  which  rea^n  the 
Judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

PARKER,  G.  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVET,  JJ.,  concur. 


Digitized  by 


Google 


3T2 


205  PACIFIC  RB70BTSB 


(Wash. 


019  Kan.  290) 
STATE  V.  WARDEN  et  al.    (No.  16909.) 

(Supreme    Court    of    Washington.    Mardi    24, 
1922.) 

1.  BaH  <^75  —  (Niligalion  to  answer  tho 
"charge"  on  new  laformation  being  flted. 

Obligation  of  bond  given  under  Rem.  & 
Bal.  Code,  $  1957,  by  one  bound  over  to  the 
superior  court  for  trial  conditioned  to  appear 
and  ansTrer  the  charge  is  not  discharged  by  de- 
murrer being  sustained  to  the  information  first 
filed,  because  of  its  failure  to  state  some  of 
the  statutory  elements  of  the  offense,  but  re- 
quires answer  to  the  "charge,"  -which  is  the 
crime,  and  not  a  particular  pleading  on  amend- 
ed iniformation  being  filed. 

[Ed.  Note.— For  other  ^ietiiutions,  see  WArds 
and  Phrases,  First  and  Second  Series,  Charge.] 

2.  Bail  €=>94 — Statement  of  aotloe  glvea  la  or< 
dsr  of  forfeiture  binding  oa  appeal.' 

Statement  of  the  trial  court  in  its  order 
forfeiting  bail  bond  that  due  notice  was  given 
defendant  to  appear,  is  binding  on  appeal. 

3.  Ball  «=s>7&— Judgment  authorized  where  de< 
tendant  did  not  appear  though  notified  and 
called. 

Under  Rem.  Code  1916,  f  2231,  the  court  is 
empowered  to  enter  judgment  against  defend- 
ant and  the  sureties  on  his  bail  bond  where 
defendant,  though  notified  and  regularly  called, 
did  not  appear. 

Department  2. 

Appeal  from  Superior  Ccort,  Chelan 
County;  Wm.  A.  Grirashaw,  Judge. 

Judgment  was  entered  for  tb«  State 
against  Wesley  Warden  and  the  sureties  on 
bis  bail  bond,  and  they  appeal.    Affirmed. 

P.  D.  Smith,  of  Olianogan,  for  appellants. 
Sam  R.  Sumner  and  Frank  Lebedi,  both 
of  Wenatchee,  for  the  Stata 

MACKINTOSH,  J.  A  complaint  was  Hied 
in  the  justice  court  against  Wesley  Warden, 
Charging  him  with  the  crime  of  rape,  and  he 
was  bound  over  to  the  superior  court  for 
trial.  He  gave  a  bond  signed  by  himself,  as 
principal,  and  the  other  appellants  in  this 
case,  as  siu-etles,  the  material  portion  of  the 
bond  being  as  follows: 

.  "The  condition  of  the  above  obligation  la  such 
that,  whereas,  an  order  has  been  made  on  the 
26th  day  of  February,  1921,  •  •  •  that 
Wesley  Warden  be  held  to  answer  and  appear 
for  trial  before  the  superior  court  of  the  State 
of  Washington  for  Chelan  county  apon  a  charge 
of  carnal  knowledge  of  a  female  child  upon 
which  he  has  been  admitted  to  bail  in  the  sum 

of  $ ,   and  which  charge  is  pendmg  in 

said  court  ^kgainst  him  in  behalf  of  the  state  of 
Washington: 

"Now,  therefore,  if  the  said  Wesley  Warden, 
shall  appear  and  answer  the  charge  above  men- 
tioned in  said  superior  court  and  at  whatever 
time  it  may  be  set  for  hearing  by  the  court  be- 
fore which  it  is  pending,  and  shall  at  all  times 


hold  UmseUt  amenable  to  the  orders  and  pro- 
cess of  the  court,  an^  it  convicted  will  appear 
for  judgment,  and  render  himself  in  execution 
thereof,  then  this  obligation  to  be  null  and 
void,  and  of  no  effect;  otherwise  to  b«  and 
remain  in  fuH  force  and  virtue." 

The  prosecuting  attorney  then  filed  in  the 
superior  court  an  information  in  the  same 
language  as  that  contained  In  the  complaint, 
to  which  a  demurrer  was  sustained  for  the 
reason  that  the  information  failed  to  state 
some  of  the  elements  laid  down  in  the  statute 
necessary  to  constitute  the  oifense.  nie 
court,  upon  sustaining  the  demurrer,  at  the 
request  of  the  prosecuting  attorney  allowed 
the  filing  of  an  amended  information,  which 
was  filed,  and  notice  was  given  to  the  defend- 
ant to  appear  in  court  on  Mar(A  24^  1921,  to 
be  arraigned.  On  that  date  the  defendant 
did  not  appear,  though  called  under  direction 
of  the  court,  whereupon  the  prosecuting  at- 
torney moved  the  court  for  a  forfeiture  of 
the  defendant's  bail.  The  motion  was  grant- 
ed and  a  judgment  was  entered  against  the 
defendant  and  his  sureties  In  the  amount 
provided  in  the  bond.  From  that  judgment 
this  appeal  has  been  taken. 

[1]  It  is  first  urged  that  there  la  no  liabili- 
ty on  the  bond,  for  the  reason  that  the  cbm- 
plalnt  in  the  justice  court  and  the  first  in- 
formation filed  in  the  superior  court  were  de- 
fective, and  that  the  bail  bond  did  not  attach 
to  the  amended  information. 

The  bond  was  given  in  compliance  with 
the  requirements  of  secdon  1957,  Rem.  ft  Bal. 
Code,  which  provides  that  the  defendant 
shall  appear  In  the  superior  court  to  answer 
"said  charge."  The  bond  'itself  provided 
that— 

"The  said  Wesley  Warden  shall  appear  and 
answer  the  charges  above  mentioned  In  the 
said  superior  court." 

It  is  not  necessary  to  set  forth  In  the  bond 
the  language  of  the  complaint  or  Information. 
The  obligation  of  the  bondsmen  was  to  sew 
that  the  defendant  appeared  in  court  and 
answered  to  the  charge,  which  was  that  of 
rape,  and  they  are  not  discharged  on  their 
obligation  until  the  defendant  has  been  re- 
leased from  that  charge.  The  obligation 
was  not  to  answer  the  com$Aaint  actually  on 
file,  but  to  answer  to  the  charge  of  rape, 
whether  presented  by  the  complaint  or  sob- 
sequent  Information  properly  alleging  the 
crime. 

It  is  argued  tliat  the  opinion  of  this  court 
In  State  v.  Bryant,  90  Wash.  20,  156  Pac. 
420,  establishes  a  different  rule.  In  that 
case  the  court  had  held  a  criminal  complaint 
insufficient,  and  the  state  appealed  from  thai 
order,  and  it  was  urged  that  the  court  should 
have  forfeited  the  defendant's  bail  because 
of  the  fact  that  he  was  a  fugitive  from  Jus- 
tice.   Tills  court  said,  however: 
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"It  the  court  wa«  tight  in  holding  that  tlie 
Information  was  InsufScient  *  *  *  it  is 
plain  that  it  was  right  in  refnsing  to  forfeit 
the  bail;  for,  where  a  bail  bond  is  given  upon 
a  criminal  charge  and  the  information  is  in' 
Bufficiefit,  or  if  the  defendant  Is  acgnitted,  ball 
cannot  be  forfeited.    •    •    •  •• 

In  this  case,  although  the  complaint  and 
the  original  information  were  held  to  be  in- 
Bufficient,  there  was  a  suffldent  information 
upon  file,  which  the  bond  obligated  the  de- 
fendant to  answer,  and  it  was  upon  this  that 
the  defendant  had  been  notified  to  appear  for 
arraignment,  so  that  the  facts  of  this  case 
place  it  without  the  rule  established  In  the 
Bryant  case. 

[2,  3]  It  is  next  suggested  that  no  order  of 
the  court  had  been  made  directing  thq  appel- 
lant to  appear.  We  are  bound,  however,  by 
the  statement  of  the  trial  court  in  his  order, 
which  Is  that — 

"Dne  notice  was  given  the  defendant  above 
named  to  appear  in  this  court  on  this  day  for 
the  purpose  of  arraignment." 

He  having  not  appeared  and  having  been 
regularly  called,  under  authority  of  section 
2231,  Rem.  CJode,  the  court  was  empowered 
to  enter  judgment  against  him  and  his  sure- 
ties.    We  see  no  error  in  this  case. 

Affirmed. 

PARKER,  0.  J.,  and  MAIN,  BOUXXSB, 
and  HOVSY,  JJ.,  concur. 


(U9  Wash.  SBS) 

STATE  V.  LARSON. 


(No.  16977.) 

March   22, 


(Supreme  Court  of  Washington. 
1922.) 

Banks  and  bankln^^=362— Indictment  of  bank 
ofDcer  for  loaning  to  himself  bank's  funds  not 
supported  by  evidenoe  showing  only  cancel- 
lation of  his  overdraft;  "overdraft;"  "loan." 

An  indictment  against  a  bank  ofiBcer  under 
Laws  1917,  p.  297,  J  52,  for  loaning  the  bank's 
money  to  himself  without  the  authorizing  di- 
rectors' resolution  required  by  the  statute  was 
not  supported  by  evidence  that  he  gave  the 
bank  bis  note  which  operated  to  reduce  his 
overdraft  by  the  amount  of  the  note,  as  any 
loaning  occurred,  not  at  that  time,  but  when 
the  overdraft  was  originally  made,  a  'loan" 
being  the  famishing  of  anything  usually  money 
in  the  case  of  a  bank,  on  condition  that  the 
thing  loaned  or  its  etjuivalent  in  kind  shall  be 
returned,  and  an  "overdraft"  arising  when  a 
bank's  customer  draws  therefrom  more  money 
than  is  standing  to  his  credit  in  his  bank  ac- 
count. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Loan; 
Overdraft.] 

Department  2. 

Appeal  from  Superior  Ck>urt,  Pierce  Coun- 
ty; Wm.  D.  Askren,  Judge. 


O.  S,  Larson  was  convicted  of  violating 
the  banking  law,  and  appeals.  Reversed  and 
remanded,  with  direction  to  dismiss  the  pro- 
ceeding. 

See,  also,  2M  Pac.  1041.   . 

Tucker  &  Hyland,  of  Seattle,  and  Hayden, 
Langhome  &  Metzger,  of  Xacoma,  for  appel- 
lant 

J.  W.  Selden  and  3.  A.  Sorley,  both  of  Ta- 
coma,  for  the  Stata 

MAIN,  J.  The  defendant  was  charged  by 
Indictment  with  the  crime  of  loaning  money 
of  a  banking  corporation  of  which  he  was 
an  officer  to  himself  without  such  loan  Arst 
having  been  authorized  by  resolution  of  the 
board  of  directors  as  required  by  the  statute. 
Upon  the  trial,  after  the  state  had  ofTcred 
its  evidence  and  rested,  the  defendant  moved 
for  a  directed  verdict,  one  of  the  grounds 
of  the  motion  being.  In  effect,  that  the  evi- 
dence bad  failed  to  support  the  charge  as  al- 
leged In  the  Indictment.  This  motion  was 
overruled,  and  the  defendant  thereupon  rest- 
ed and  offered  no  testimony  in  his  behalf. 
Upon  the  record  made  by  the  state's  evi- 
dence the  cause  was  submitted  to  a  Jury  and 
a  verdict  of  guilty  returned. 

From  the  judgment  and  sentence  entered 
with  verdict  the  defendant  appeals.  The 
charging  part  of  the  indictment  reads  as  fol- 
lows: 

"That  the  said  O.  S.  Larson,  in  the  county  of 
Pierce  a;id  state  of  Washington,  on  or  about 
the  27th  day  of  June,  1919,  then  and  there  be- 
ing an  officer  of  the  Scandinavian-American 
Bank  of  Tacoma,  a  banking  corporation  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Washington,  did  then 
and  there  on  behalf  of  such  corporation  unlaw- 
fully and  feloniously  loan  to  himself  the  siuk 
of  $6,000,  the  money  and  property  of  said  bank- 
ing corporation,  without  a  resolution  author- 
izing the  same  and  approved  by  a  majority  of 
the  directors  at  a  meeting  at  which  said  defend- 
ant was  not  present  having  been  first  entered  in 
the  corporate  minutes  contrary  to  the  form  of 
the  statute,"  etc. 

The  evidence  offered  by  the  state  tended 
to  show  that  on  June  6  the  appellant  drew 
and  signed  a  note  payable  to  the  order  of 
the  Scandinavian-American  Bank  of  Tacoma 
of  which  he  was  an  officer,  for  the  sum  of 
$6,000.  On  the  face  of  the  note  appears  this: 
"Pending  adjustment  of  salary  account  board 
of  directors."  The  note  bore  Interest  at  the 
rate  of  6  per  cent,  per  annum.  This  note, 
on  the  day  following  Its  date,  or  June  27 
1919,  came  into  the  hands  of  the  note  teller 
of  the  bank  and  was  entered  upon  the  books 
on  that  day.  At  the  time  the  note  was  given 
the  defendant  had  an  overdraft  in  the  bank 
In  the  excess  of  $6,000.  When  It  was  given 
It  operated  to  cancel  the  overdraft  to  the 
extent  of  $6,000.    The  appellant  received  no 
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money  on  the  note  at  the  time  it  was-  glren 
or  subsequently.  A  witness  on  behalf  of  the 
state  who  was  a  note  holder  of  the  bank  on 
cross-examination  testified  as  follows: 

"When  this  note  was  execnted  on  June  27, 
1919,  Mr.  LarsoD'a  account  with  the  Scandina- 
Tian-Amerlcan  Bank  was  overdrawn  a  little 
in  excess  of  $6,000.  Q.  So  that  when  that 
note  for  $6,000  was  executed  that  overdraft 
was  reduced  to  that  extent  upon  it?    A.  Yes." 

The  question  is  whether  the  defendant  bj 
giving  the  note  on  June  27  was  loaning  mon- 
ey to  himself  as  an  officer  of  the  bank  with- 
out  first  having  such  loan  authorized  by  res- 
olution of  the  board  of  trustees  as  the  stat- 
ute requires.  Section  52  of  chaptw  80  of 
the  Ijaws  of  1917  provides: 

"No  bank  or  trust  company  shall,  nor  shall 
any  officer  or  employee  thereof  on  behalf  of 
such  corporation,  directly  or  indirectly,  loan  any 
sum  of  money  to  any  director,  officer  or  em- 
ployee of  such  corporation,  unless  a  resolution 
authorizing  the  same  and  approved  by  a  ma- 
jority of  the  directors,  at  a  meeting  at  which 
no  drector,  officer  or  employee  to  whom  the 
loan  is  to  be  made  shall  be  present,  shall  be 
entered  in  the  corporate  minutes,    •    *    • " 

By  this  statute,  If  the  appellant,  at  the 
time  he  gave  the  note,  loaned  money  to  him- 
self as  an  officer  of  the  bank  directly  or  in- 
directly, he  would  come  within  the  provisions 
of  the  statute.  If,  on  the  other  hand,  the 
loaning  occurred  when  the  overdraft  was 
made,  and  the  giving  of  the  note  was  only 
the  changing  of  the  evidence  of  an  indebted- 
ness already  existing  and  did  not  constitute 
a  loaning,  then  the  case  should  not  have 
been  submitted  to  the  jury.  The  theory  of 
the  prosecution  as  shown  by  the  Indictment 
and  also  by  the  evidence  which  was  offered 
in  support  thereof  was  that  the  appellant 
was  guilty  under  the  statute  of  making  the 
loan  by  giving  of  the  note  which  was  dated 
on  June  26  and  entered  on  the  books  of  jhe 
bank  on  the  following  day.  If  the  making 
of  an  overdraft  by  an  officer  of  the  bank  is 
an  offense  under  the  section  of  the  statute 
above  quoted,  the  evidence  falls  to  support 
the  charge  as  laid  in  the  indictment  As  de- 
fined in  7  Corpus  Juris,  p.  712.  a  loan  by  a 
bank,  like  any  other  loan,  "is  the  furnishing 
of  anything,  usually  money  In  the  case  of  a 
hank,  on  condition  that  the  thing  loaned  or 
its  equivalent  in  kind  shall  l>e  returned."  An 
overdraft  arises  w'ten  a  customer  of  a  bank 
draws  therefrom  more  money  than  is  stand- 
ing to  his  credit  in  his  account  with  the  bank. 
When  the  overdraft  is  made,  the  customer 
becomes  indebted  to  the  bank  to  the  extent 
thereof,  and  upon  such  debt  interest  will  ac- 
crue at  the  lawful  rate.  Payne  v.  Freer  et 
al.,  91  N.  Y.  43,  43  Am.  Bep.  640.  In  the  syl- 
labus in  the  case  of  the  United  States  t. 
AUls  (G.  C.)  73  Fed.  165,  it  is  said:     . 


"Every  overdraft,  whether  made  by  previous 
arrangement  or  not,  whether  secured  or  not,  and 
whether  drawing  interest  or  not,  is  a  loan,  and 
is  required  by  the  law  and  the  rules  prescribed 
by  the  comptroller  to  be  listed  and  reported  as 
an  overdraft" 

In  the  l>ody  of  the  opinion  in  that  case 
api)ears  the  same  statement  in  the  instruc- 
tions which  were  given  upon  the  trial  and 
which  were  subsequently  approved  by  the 
holding  in  the  case  without  discussion.  It 
seems  clear  that  the  appellant  cannot  be  lia- 
ble under  the  statute  above  quoted  both  for 
making  the  overdraft  and  for  giving  the  note 
subsequently,  which  did  nothing  more  than 
extinguish  the  overdraft  to  the  extent  of  the 
amount  for  which  the  note  was  drawn.  If 
the  making  of  an  overdraft  by  an  officer  of 
the  bank  without  first  having  been  authoriz- 
ed so  to  do  by  a  resolution  of  the  board  of 
trustees  is  not  making  a  loan  either  directly 
or  indirectly  as  the  statute  states  then  an  of- 
ficer may  overdraw  his  account  with  the 
bank  with  which  he  is  connected  and  be  im- 
mune from  prosecution  under  the  statute.  If 
this  view  were  taken,  then  the  appellant 
would  not  have  been  guilty  under  this  law  of 
making  an  overdraft  on  the  bank  of  wliicb 
be  was  an  officer  had  he  refrained  from  mak- 
ing the  note  which  extinguished  the  greater 
portion  of  the  overdraft  It  follows  from 
this  that  the  trial  court  was  in  error  in  sub- 
mitting the  case  to  the  Jury. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directicm  to  dismiss 
the  proceeding. 

PARKER,  C.  J.,  and  HOLCOMB.  BRIDG- 
ES, and  HOVEY,  JJ.,  concur. 


ai9  Wash.  22») 

CITY  OF  SEATTLE  V.  CURTIS. 

(No.  16769.) 


(Supreme  Court  of  Washington. 
1922.) 


March   la 


r.  Municipal  corporations  ^=3839(1)— Evldenca 
of  condition  of  parts  of  premises  not  men- 
tioned In  complaint  for  nuisance  held  admls* 
sible. 
In  a  prosecution  for  maintaining  a  naisance, 
held  not  error  to  admit  evidence  of  the  condi- 
tion   of   particular   portions    of   the    premises 
claimed  to  constitute  the  nuisance,  althoifgh  not 
set  out  in  the  complaint  if  the  complaint  is  not 
moved  against  and  is  in  the  language  of  the 
ordinance. 

2.  Nuisance  «=s>90— Notice  to  owner  not  pro- 
requisite  to  criminal  action  for  nuisancA. 
In  a  criminal  action  for  the  violation  of  an 
ordinance  against  maintaining  a  nuisance,  no- 
tice to  the  owner  of  the  premises  is  not  nec- 
essary before  the  commencement  of  the  action. 
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3.  Municipal  cerporatlOM  «s>640— Notlov  held 
snfflclent  to  charge  defandant  with  knowledge 
of  conditions  of  alleged  nuisance. 
In  a  prosecation  for  maintaining  a  nniaance 
in  violation  of  an  ordinance,  evidence  tliat  no- 
tice of  the  conditions  complained  of  had  been 
given  the  defendant  orally,  and  that  written  no- 
tice thereof  had  been  posted  npon  a  building 
adjoining  the  one  referred  to  and  mentioning 
the  one  npon  which  it  was  posted  and  the  one 
described  in  the  complaint,   held  sufficient   to 
charge  defendant^  with  actual  Icnowledge  of  the 
condition  of  the  property  complained  of  ae  a 
nuisance. 

Departmait  1. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Q^allman,  Judge. 

Ldly  Curtis  was  convicted  of  maintaining 
a  nuisance,  and  she  appeals.    Affirmed. 

Beuben  D.  Bill,  of  Seattle,  for  appellant. 

Walter  F.  Meier,  Geo.  A.  Megher,  and  H. 

B.  Fullerton,  all  of  Seattle,  for  respondent. 

MIOXDHELL,  J.  The  appellant  was  con- 
victed in  the  police  court  of  Seattle  of  the 
crime  of  permitting  premises  belonging  to 
her  to  become  nauseous,  foul,  offensive,  and 
injurious  to  the  public  health,  and  unpleas- 
ant and  disagreeable  to  adjacent  residents, 
contrary  to  an  ordinance  of  the  city.  She 
appealed  to  the  superior  court,  and  was 
again  convicted. 

[1]  It  Is  argued  that  the  court  committed 
error  In  allowing,  and  afterwards  refusing 
to  strike,  certain  testimony  of  the  city's  wit- 
nesses relative  to  the  condition  of  particular 
portions  of  the  premises  it  was  claimed  by 
the  city  and  its  health  officers  constituted  a 
nuisance.  It  is  Insisted  they  were  not  set 
out  in  the  complaint.  But  the  complaint  was 
in  no  way  moved  against,  it  is  In  the  lan- 
guage of  the  ordinance,  and  was  sufficient 
to  allow  the  testimony  objected  to. 

[2]  The  argument  that  the  court  commit- 
ted error  while  the  evidence  was  being  given 
by  a  ruling  that  notice  to  the  owner  of  the 
premises  before  the  commencement  of  this 
action  was  not  required  by  the  law  may  be 
disposed  of  by  noticing  that  this  Is  not  an 
action  for  the  abatement  or  suppression  of 
a  nuisance,  but  is  a, criminal  action  for  the 
violation  of  an  ordinance  of  the  city  against 
the  maintenance  of  a  nuisance. 

[3]  There  was  ample  testimony,  though 
disputed,  to  show  that  the  appellant  had  am- 
ple notice  of  the  condition  of  the  premises 
that  the  authorities  complained  of,  and  that 
she  refused  to  remedy  the  unsanitary  con- 
dition. She  was  notified  orally  and  also  in 
writing  by  notice  posted  by  the  commissioner 
of  health  upon  the  building  next  to  but  other 
than  the  building  mentioned  in  the  com- 
plaint. Some  contention  Is  made  by  the  ap- 
pellant that  proof  of  the  notice  posted  was 
'prejudicifft,  but  clearly  not  so,  since  the  no- 


tice referred  to  and  mentioned  the  building 
upon  which  it  was  put,  and  also  the  building 
described  in  the  complaint,  both  of  which 
were  adjoining  and  all  the  property  of  the 
appellant  It  was  shown  the  appellant  was 
aware  of  the  posting  of  the  notice.  Mani- 
festly, the  purpose  of  the  proof  was  to  show 
that  she,  who  had  tenants  in  the  property, 
had  actual  notice  of  the  condition  of  the 
property,  and  that  the  public  authorities 
were  claiming  it  to  be  a  nuisance. 

It  Is  also  contended  the  evidence  was  in- 
sufficient to  Justify  the  verdict,  and  that  a 
new  trial  should  have  been  granted,  but  the 
record  satisfies  us  to  the  contrary.    Affirmed. 

PABKEB,  C.  J.,  and  BRIDGES,  FULLEB- 
TON,  and  TOLMAN,  JJ.,  concur. 


(U»  Wash.  293] 

LOS  ANGELES  OLIVE  GROWERS'  ASS'N 

V.  PACIFIC  GROCERY  CO. 

(No.  I68S8.) 

(Supreme  Court  of  Washington.     March  24, 
1822.) 

1.  Sales  9=>274 — Warranty  of  fitness  Implied. 

On  sale  of  canned  tomatoes  by  the  manu- 
facturer thereof,  there  is  an  implied  warranty 
that  they  were  food  fit  for  human  consumption 
and  capable  of  being  kept  the  customary  time. 

2.  Sales  €=9288(2)— Acceptance  not  satisfac- 
tion of  warranty  where  defects  are  latent. 

A  purchaser  is  not  bound,  as  respects  ^his 
rights  under  warranty,  by  his  acceptance  of 
and  payment  for  goods  purchased,  where  de- 
fects therein  are  latent. 

3.  Sales  <&=s288(5)— Seller  not  protected  by  un- 
reasonable limitation  of  time  for  discovering 
latent  defects.  ■" 

Where  the  goods  sold  were  canned  toma- 
toes, .which  ordinarily  keep  for  5  or  6  years 
if  properly  canned,  and  the  goods  appeared  all 
right  -when  received,  but  some  four  or  five 
months  later  some  of  the  cans  developed  swell- 
ing and  others  showed  small  air  holes,  the  time 
which  such  defects  took  to  show  themselves 
fixed  the  reasonableness  of  the  time  for  the 
purchaser's  complaint. 

4.  Trial  <S=»25(I3)— Counterclalming  defendant 
could  open  and  close. 

Where,  in  answer  of  counterclaiming  de- 
fendant, tliere  was  a  denial  of  a  formal  allega- 
tion as  to  incorporation,  but,  upon  the  trial,  no 
issue  wus  made  thereon,  but  only  upon  the 
counterclaim,  the  defendant  was  entitled  to  open 
and  close. 

5.  Evidence  igsslSI— Evidence  as  to  condition 
of  goods  similarly  stored  admissible. 

On  the  issue  of  breach  of  warranty  of  con- 
dition of  canned  tomatoes  sold  by  the  manu- 
facturer, it  was  proper  to  admit  testimony  for 
the  purchaser  as  to  the  condition  of  tomatoes 
kept  in  the  same  place  and  during  the  same 
time  as  those  in  controversy,  and  to  refuse  to 
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permit  tbe  seHer  to  introduce  teBtlmo&7  that 
other  goods  packed  by  it  at  the  same  time  had 
not  developed  trouble,  as  odIj'  goods  kept  under 
the  same  conditions  would  be  a  fair  basis  for 
comparison. 

Department  2. 
-  Appeal  from   Superior  Court,   Snohomish 
CJonnty;  Guy  O.  Alston,  Judge. 

Action  by  the  Los  Angeles  Olive  Growers' 
Association  against  Paciflc  Grocery  Com- 
pany. From  judgment  for  defendant  on  its 
counterclaim,  plaintiff  appeals.    Affirmed. 

Louis  A.  Merrick,  of  Everett,  for  appelant. 
Blacic  &  Black,  of  Everett,  for  respondent. 

HOVEY,  J.  Appellant  sued  the  respondent 
upon  an  account  for  goods  sold  amounting  to 
$312.50.  The  respondent  answered  admit- 
ting the  indebtedness,  and  counterclalmed  for 
damages  sustained  through  the  purchase  in 
December,  1918,  of  1,000  cases  of  tomatoes, 
two  dozen  to  the  case.  The  amount  claimed 
as  damages  was  $1,728,  and,  after  allowing 
credit  for  the  sum  due  plaintiff,  judgment 
was  asked  for  $1,415.S0.  The  case  was  tried 
to  a  jury,  and  a  verdict  rendered  in  favor  of 
the  respondent  for  $1,134.25,  which  was 
thereafter  reduced  by  the  Judge  to  $1,108.70. 

Bespondent  paid  the  purchase  price  of  the 
tomatoes  in  January  shortly  after  they  were 
received.  At  that  time  It  made  some  exam- 
ination of  the  goods,  opening  cans  from  sev- 
er{^l  cases,  and  found  them  all  to  be  in  good 
condition,  and  so  wrote  appellant.  Later  on 
defects  were  discovered,  and  in  June  re- 
spondent wrote  a  letter  to  .appellant,  advising 
them  of  the  situation.  The  goods  were  sold 
under  a  written  contract  which  provided 
that  all  claims  for  swells  must  be  made  by 
July  1,  and  all  other  claims  within  10  days 
of  the  receipt  of  the  goods.  The  evidence 
tendered  showed  that  while  the  tomat6es  ap- 
peared all  right  for  some  time  after  delivery, 
some  of  the  cans  later  developed  swelling, 
and  others  then  showed  very  small  holes 
through  which  air  could  penetrate,  and  In 
some  cans  the  contents  '  were  discharged 
through  these  boles.  Upon  opening  such 
cans  they  wefe  found  to  be  rusted  upon  the 
inside.  Five  hundred  and  seventy-six  cases, 
being  all  remaining  on  hand,  were  affected. 
The  tomatoes  were  condemned  by  the  state 
food  Inspector  and  a  chemical  expert  from 
the  Washington  university  examined  them, 
and  testified  as  a  witness.  The  testimony 
clearly  shows  that  the  tomatoes  were  unfit 
for  food,  and,  while  it  is  not  clear  as  to  what 
caused  the  trouble,  the  evidence  does  show 
that  the  defect  was  a  latent  one,  and  prob- 
ably due  either  to  careless  canning  or  de- 
fective containers.  It  was  shown  that  the 
tomatoes  were  properly  stored  and  kept  after 
their  receipt  in  Everett,  and  that  other  to- 
matoes kept  under  exactly  the  some  condi- 
tions and  during  the  same  tlm«  were  all 


richt,  and   that  tomatoes  properly  canned 
will  keep  for  at  least  five  or  six  years. 

The  principal  question  in  the  case  is  ttie 
right  of  respondent  to  recover  after  having 
acce_pted  and  paid  for  the  goods.  Under  the 
circumstancef?  respondent  would  be  denied 
recovery  If  the  defects  were  patent,  but  in 
the  case  of  a  latent  defect  the  rule  is  differ- 
ent. The  defect  in  this  case  could  not  be 
discovered  until  time  had  elapsed. 

[1]  The  appellant  in  this  case  was  a  manu- 
facturer, and  that  brought  to  this  sale  an  im- 
plied warradty  of  fitness  for  purpose  In- 
tended. Nlia  Canning  Co.  v.  Lehmann-Hig- 
glnson  Grocer  Co.,  70  Kan.  664,  79  Pac.  141, 
70  L.  K.  A.  653,  and  note;  Oleason  Co.  ▼. 
Carman,  109  Wash.  636,  187  Pat  329.  In 
this  case  the  implied  warranty  was  that  the 
goods  were  food  fit  for  human  consumption 
capable  of  being  kept  the  customary  time. 

[2]  There  is  some  divergence  in  the  author- 
ities as  to  how  far  a  purchaser  is  bound  in 
case  of  patent  defects,  but  in  case  of  a  latent 
defect  even  the  courts  which  rule  most  strict- 
ly against  the  buyer  follow  the  doctrine  that 
he  is  not  bound  by  the  mere  acceptance  of 
the  goods  and  payment  for  the  same. 

"The  second  exception  to  the  rule,  that  ac- 
ceptance of  title  operates  as  satisfaction,  arises 
where  the  defect  in  the  goods  is  one  which  can- 
not be  discovered  by  inspection.  In  such  a  case 
whether  the  seller's  breach  of  promise  is  of  an 
express  warranty,  an  implied  warranty,  or,  un- 
der the  terminology  of  the  court,  of  a  promise 
not  properly  classified  as  a  warranty,  the  buyer 
may  recover  damages."  WillJston  on  Sales,  f 
489. 

Among  the  cases  cited  In  support  of  the 
text  the  following  are  in  point  In  this  case: 
Miller  V.  Moore,  Sims  &  Co.,  83  Ga.  684,  10 
S.  E.  360,  6  L.  B.  A.  374,  20  Am.  St.  Bep.  329; 
Buffalo  Barb  Wire  Co.  v.  Phillips  et  al.,  67 
Wis.  129,  30  N.  W.  295;  Zabriskle  v.  C.  V.  B 
R.  Co.,  131  N.  Y.  72,  29  N.  E.  lOOC;  BeU  v. 
Mills,  78  App.  DIv.  42,  80  N.  T.  Supp.  84; 
White  Mfg.  Co.  T.  De  La  Vergne  Refrigerat- 
ing Mach.  Co.  (Sup.)  84  N.  Y.  Supp.  192. 

[3]  It  is  contended,  however,  that  under  the 
contract  in  this  case  the  buyer  is  precluded 
from  making  claims  for  damage  except  in 
the  manner  therein  described.  We  think, 
however,  that  here  the  10-day  provision  re- 
lates only  to  patent  defects.  The  provision 
as  to  swells  was  complied  with.  Under  the 
testimony  it  would  seem  proper  to  classify 
all  damaged  cans  as  swells,  as  the  testimony 
showed  that. the  history  of  the  cans  is  that 
they  would  first  swell,  and  then  as  the  holes 
got  large  enough  to  let  the  gas  and  contents 
out  they  would  resume  their  former  poaition. 
But  even  if  it  be  considered  that  some  of  the 
damage  is  not  included  within  that  term.  It 
was  all  damage  from  a  latent  defect,  and 
not  within  the  terms  of  the  contract 

"Where,  however,  the  defects  are  latent  and 
such  as  are  not  readily  discoverable  by  inspec- 
tion, no  onreasonable  limitation  as  regards  the 
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time  for  inspection  will  protect  the  aeUer."  23 
B.  0.  I*  1434;  Gaar  t.  Hill  (Ky.)  49  S.  W. 
202;  Adams  Machine  Co.  v.  Turner,  162  Ala. 
351,  60  South.  308,  136  Am.  St  Bep.  28;  BeU 
▼.  Mills,  78  App.  Div.  42,  80  N.  T.  Supp.  84; 
Amer.  Hoist  &  D.  Go.  t.  Frey.  127  La. '183, 
63  South.  486. 

The  time  which  this  defect  took  to  assert 
Itself  fixed  the  reasonableness  of  the  time  for 
complaint  in  this  case.  We  conclude  that 
there  was  ample  testimony  to  sustain  the 
verdict  of  the  Jury. 

[4]  Error  is  also  predicated  upon  the  fact 
that  the  court  ruled  that  the  burden  of  proof 
was  upon  respondent,  and  gave  it  the  opening 
and  closing  of  the  trial.  This  is  based  np- 
on  the  fact  that  there  was  a  denial  of  a 
formal  allegation  as  to  incorporation  in  the 
answer  of  respondent  Upon  the  trial,  how- 
ever, no  issue  was  made  as  to  the  daim  held 
by  appellant,  but  the  contest  was  waged 
solely  upon  the  counterclaim  of  the  respond- 
ent, and  It  was  entitled  to  open  and  close. 

There  are  42  assignments  of  error,  most  of 
them  relating  to  the  admission  and  rejection 
of  testimony,  none  of  which  we  deem  to  mer- 
it discnssion  beyond  what  we  have  already 
said,  except  one. 

[B]  Appellant  objected  to  the  testimony  as 
to  the  condition  of  tomatoes  kept  in  the  same 
place  and  during  the  same  time  as  those 
In  controversy  and  the  refusal  of  the  court 
to  permit  It  to  Introduce  testimony  to  the 
effect  that  other  goods  packed  by  It  at  the 
same  time  had  not  developed  trouble.  Wcf 
see  no  error  in  this.  Goods  kept  under  ex- 
actly the  same  conditions  would  be  a  fair 
basis  for  comparison,  while  goods  kept  under 
altogether  different  conditions  would  not  af- 
ford the  same  basis. 

Under  the  view  which  we  take  of  this  case 
It  is  not  necessary  to  consider  the  eBPect  of 
the  National  Food  and  Drug  Act  upon  the 
sale. 

The  Judgment  is  alflrmed. 

PARKER,  C.  J.,  and  MAIN,  HOLOOMB, 
and  MACKINTOSH,  JX,  concur. 


(11 J  Wash.  176) 

MORDEN   V.  MORDEN.     (No.   16768.) 

(Supreme  Court  of  Washington.    March  17, 
1922.) 

I.  Dtvoroe  «=>I55— Facts  held  to  warrant  tep- 
arate  maintenance  only,  notwithstanding  In- 
ability of  the  parties  to  live  together. 
Where  the  evidence  showed  the  parties  had 
lived   together  happily   until  the   husband   be- 
came infatuated  with  another  woman  and  that 
he  desired  the  divorce  to  marry  the  other  wo- 
man, while  the  innocent  wife,  though  testify- 
ing the  parties  could  no  longer  live  together, 
desired  only  separate  maintenance,  a  decree  for 


MOBDEN  S77 

P.) 

separate  maintesance  instead  of  divbrce  was 
proper. 

2.  Hasband  and  wife, (8=9288— Court  held  aa- 
thorlzed  to  require  separate  maintenance  of 
wife  aotwlthstandlng  previous  support. 
In  suits  for  divorce  and  separate  mainte- 
nance the  court  has  power,  In  decreeing  sepa' 
rate  maintenance,  to  require  a  husband  to  make 
monthly  payments  for  the  support  of  his  wife, 
and  to  pay  the  costs  and  attorney's  fees,  though 
up  to  the  trial  he  had  tamed  over  to  her  the 
greater  part  of  his   earnings,   and   had  given 
her  a  quitclaim  to  the  small  real  property  own- 
ed by  him. 

Department  2. 

Appeal  from  Superior  Ciourt,  King  C!oun- 
ty;    A.  W.  Frater,  Judge. 

Suit  for  separate  maintenance  by  JuUetta 
Morden  against  Jonathan  Morden,  in  which 
the  defendant  filed  a  cross-complaint  for 
divorce.  From  a  decree  for  separate  main- 
tenance, defendant  appeals.    AflBrmed. 

B.  0.  Million,  of  Seattle,  for  appellant 

C.  I^  Parker,  of  Seattle,  for  respondent 

HOLCOMB,  J.  Respondent  sued  for  sep- 
arate maintenance  from  appellant,  and  when 
appellant  answered  he  also  cross-complained 
for  divorce,  alleging  cruelty,  consisting  of 
nagging,  faultfinding,  and  harsh  and  op- 
probrious epithets  on  the  part  of  respond- 
ent to  appellant 

At  the  trial  res];)ondent  consented  that 
her  complaint  might  be  considered  a  com- 
plaint for  divorce  should  the  court  consider 
a  divorce  proper  and  necessary.  The  court 
did  not  so  consider,  notwithstanding  both 
parties  testified  that  they  could  no  longer 
live  together  as  husband  and  wife,  and  re- 
spondent Insisted  that,  by  reason  of  the  pref- 
erence of  appellant  for  another  woman,  and 
his  apparent  attachment  for  the  other  wo- 
man, she  could  not  longer  live  with  him  as 
his  wife. 

Appellant  insists  that,  because  It  was 
Incontrovertibly  established  that  the  par- 
ties can  no  longer  live  together  as  husband 
and  wife,  a  divorce  should  have  been 
granted  to  one  or  the  other,  or  both,  instead 
of  the  decree  of  separate  maintenance  which 
was  made. 

[1]  The  evidence  showed  very  conclusive- 
ly that  respondent  was  not  at  fault,  and  ap- 
pellant was.  The  parties  had  lived  togeth- 
er as  husband  and  wife  for  33  years.  At 
the  time  of  trial  respondent  was  57  years  of 
age,  and  appellant  62.  They  had  raised  a 
family  of  four  children,  who  had  reached 
maturity.  Respondent  had  always  been  a 
kind,  aCTectionate  wife,  and  an  excellent 
housewife.  They  had  never  had  any  trouble 
whatsoever  until  appellant  was  discovered 
paying  attentions  to  the  other  woman,  whose 
meretricious  disposition  is  proven  by  the  clr- 


As»For  otliar  otatt  im  sun*  topic  and  KBT-NOMBBR  in  all  Kay-Numbered  DlaesU  uid  Indexes 


Digitized  by 


Google 


378 


205  PACIFIO  REPORTER 


CWash. 


cumstaucee  that  she  went  boldly  to  the  borne 
of  these  parties,  accompanied  by  her  hus- 
band, and  begged  respondent  to  free  appel- 
lant by  divorce,  and  her  husband  would  free 
her  (which  he  did),  and  she  and  appellant 
could  then  marry.  Respondent  refused.  Re- 
spondent frequently  tried  to  induce  appel- 
lant to  forsake  the  other  woman. 

A  decree  of  divorce  which  would  free  the 
incontinent  husband  under  such  flagrant  cir- 
cumstances would  be  against  public  policy, 
and  abhorrent.  Respondent  evidently  hopes, 
as  did  the  trial  Judge,  that  some  time  the 
recreant  husband  will  return  to  his  senses 
and  his  conjugal  fealty.  Under  the  system 
In  force  in  this  state  an  innocent  wife  has 
such  right 

[2]  It  is  true  appellant  has  contributed  by 
far  the  greater  part  of  his  earnings  to  his 
wife  to  be  expended  by  her,  up  to  the  eve 
of  trial,  and  quitclaimed  all  hla  right  in  and 
to  the  small  real  property  to  her.  In  all  our 
separate  maintenance  actions  the  husband 
has  not  only  been  guilty  of  dereliction  of 
duty  towards  the  wife,  but  has  furthermore 
failed  or  refused  to  contribute  sufflelently 
for  her  maintenance.  But  divorce  and  equi- 
ty courts  have  very  wide  and  extensive  low- 
ers over  the  itarties  and  their  property  in 
such  actions,  and  we  think  that  the  equity 
powers  of  the  court  extend  to  cover  such  a 
ease  as  this,  requiring  appellant  to  live  sep- 
arate and  apart  from  the  wife,  and  contrib- 
ute $75  per  month  out  of  his  monthly  earn- 
ings of  $168,  pay  the  costs  of  suit  and  $100 
attorney's  fees. 

Decree  affirmed. . 

PARKER,  C.  X,  and  MAIN,  MACKIN- 
TOSH, and  HOVET,  JJ.,  concur. 


(119  Wash.  2SD) 

STATE  V.  ANDERSON.    (No.  16950.) 

(Supreme  Court  of  Washington.    March  23, 
1922.) 

1.  Criminal  law  «=>l 024(3)— State  cannot  ap- 
peal from  order  sustaining  demurrer  to  In- 
formation made  Judgment  of  dismissal. 

Under  Rem.  Code  1915,  {  1716,  subds.  1,  7, 
the  state  cannot  appeal  from  an  order  sustain- 
ing a  demarrer  to  the  information,  without  en- 
try of  Judgment  of  dismissal. 

2.  Criminal  law  «=9 1 024 (3)— State's  refusal  to 
further  plead,  and  election  to  stand  upon 
Information,  did  not  convert  order  sustaining 
demurrer  to  information  Into  order  of  dis- 
missal. 

The  state's  refusal  to  plead  further,  and 
its  election  to  stand  upon  its  information,  when 
demurrer  to  information  was  sustained,  did  not 
convert  order  sustaining  demurrer  into  a  Judg- 
ment of  dismissal  so  as  to  warrant  appeal 
therefrom  by  the  state. 


Department  1. 

Appeal  from  Superior  Court,  Whatcom 
(bounty;   Ed.  E.  Hardin,  Judge. 

Alfred  Anderson  was  cliarged  with  mur- 
der,'and,  from  order  sustaining  his  demurrer 
to  the  Information,  the  state  appeals.  Ap- 
peal dismissed. 

Loomia  Baldry,  Frank  Radley,  and  El.  D. 
Kenyon,  all  of  BelUngham,  for  the  State. 

H.  C.  Barney,  of  Anacortes,  Sather  & 
livesey,  of  Bellingham,  for  respondent 

PER  CURIAM.  The  trial  court  sustained 
defendant's  demurrer  to  an  information 
charging  him  with  murder.  The  order.  In 
addition  to  sustaining  the  demurrer,  pro- 
vided that  "the  prosecuting  attorney  is  here- 
by permitted  to  file  a  new  information,  to 
which  the  state  excepts  and  its  exception  Is 
allowed."  The  plaintiff  elected  to  stand  on 
its  information  and  refuses  to  file  another, 
and  has  aplpealed  to  this  court. '  The  respond- 
ent now  moves  to  dismiss  the  appeal  because 
it  is  premature,  and  on  the  particular  ground 
that  It  is  from  an  order  sustaining  a  de- 
murrer to  the  information,  no  Judgment  of 
dismissal  ever  having  been  made  or  entered. 

The  appellant  contends  that  the  motion 
should  be  denied  for  two  reasons :  First,  be- 
cause the  statute  with  r^erence  to  appeals, 
expressly  authorizes  the  state  to  appeal  from 
an  order  sustaining  a  demurrer,  and  that  it 
is  not  necessary  that  a  Judgment  of  dismiss- 
al be  made  in  order  to  have  the  right  of  ap- 
peal ;  and,  second,  if  a  Judgment  of  dismiss- 
al is  necessary  upon  which  to  base  the  ap- 
peal, then  the  fact  that  the  state  has  refused 
to  further  plead  and  has  elected  to  stand  up- 
on its  information,  converts  the  order  sus- 
taining the  demurrer  into  a  Judgment  of 
dlsmissaL 

Section  1716  Rem.  Code  Is  divided  into 
seven  subdlvlsionB.  The  first  subdivision 
provides  for  an  appeal  "from  the  final  Judg- 
ment entered  in  any  action  or  proceeding. 
•    •    •  "    Subdivision  7 ,  provides : 

That  "an  appeal  shall  not  be  allowed  to  the 
state  in  any  criminal  action,  except  wlien  the 
error  complained  of  is  in  setting  aside  the  in- 
dictment or  information,  or  in  arresting  the 
Judgment  on  the  grounds  that  the  facts  stated 
in  the  indictment  or  information  do  not  con- 
stitute a  crime,  or  is  some  other  material  error 
in  law  not  affecting  the  acquittal  of  the  pris- 
oner on  the  merits." 

[1]  The  part  of  subdivision  1  which  pro- 
vides that  appeals  may  be  taken  only  from 
Judgments  which  are  final  must  be  read  in 
conuection  with  that  part  of  subdivision  7 
giving  right  of  appeal  to  the  state  under 
certain  circumstances.  It  can  appeal  only 
when  the  three  matters,  set  out  in  subdivi- 
sion 7,  are  involved,  and  then  only  when  a 
final  Judgment  has  been  entered.    The  stat- 
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ute  doea  not  authorize  an  appeal  by  the  state 
from  an  order  sustaining  a  demurrer  to  the 
Information. 

Appellant  cites  the  case  of  State  v.  Seifert 
65  Wash.  596,  IIS  Pac.  746,  as  holding  tQ  the 
contrary.  In  that  case  we  said  that  It  in- 
volved an  appeal  "from  an  order  sustaining 
a  demurrer  to  an  Information  charging  mur- 
der In  the  first  degree."  The  court  then  pro- 
ceeds to  determine  whether  the  demurrer 
was  properly  sustained.  There  is  nothing  in 
the  opinion  to  show  that  there  was  no  Judg- 
ment dismissing  the  action,  nor  did  the 
court  In  any  respect  discuss  the  question  we 
are  now  considering.  For  these  reasons  that 
case  is  in  no  regard  controlling. 

[2]  Nor  can  we  hold  that  the  fact  that  the 
state  stood  on  its  information  and  refused  to 
file  another,  is  tantamount  to  a  Judgment 
of  dismissal.  It  is  perfectly  manifest  that 
the  trial  court  did  not  Intend  Its  order  to  he 
a  final  Judgment,  and  the  parties  to  the  ac- 
tion cannot  make  the  Judgment  for  the  court. 

For  the  reasons  given,  we  are  compelled  to 
hold  that  the  motion  to  dismiss  the  appeal 
mnst  be  sustained.    It  is  so  ordered. 


(119  Wash.  29$) 

DELTHONY    v.    STANDARD    FURNITURE 
CO.    (No.  16944.). 

(Supreme   Court   of   Washington.    March   24, 
1922.) 

Master  anil  sarvant  «=3352— Employer  held  not 
gyllty  of  "deliberate  Intention"  to  Injure  em> 
pioyee  within  compensation  aot. 
Under  Pierce's  Code  1919,  {  8473,  provid- 
ing that  if  injury  to  a  workman  results  from 
deliberate  intention  of  his  employer  the  work- 
man may  take  under  the  act  and  also  have  a 
cause  of  action  against  the  employer,  before 
an  injured  workman  is  entitled  to  recover  be 
mnst  allege  and  prove  that  hia  injury  was  tbe 
result  of  a  deliberate  intent  on  the  part  of  the 
employer  to  injure  him;  and  where  an  em- 
ployee was  injured  by  the  explosion  of  a  boiler, 
and  compensation  bad  been  awarded  him,  that 
the  boiler  had  been  maintained  in  an  unsafe 
condition  to  the  employer's  knowledge  did  not 
show  "deliberate  intention"  to  injure  him,  so 
as  to  entitle  him  to  damages  in  addition  to 
compensation. 

Department  2. 

Appeal  from  Superior  Court,  King  Comity; 
Boyd  J.  Tallman,  Judge. 

Action  by  Anthony  Delthony  against  the 
Standard  Furniture  Company.  From  a  Judg- 
ment of  dismissal,  plaintifF  appeals.  Af- 
firmed. 

Walter  O.  Elenstra,  of  Seattle,  for  appel- 
lant. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
Seattle,  for  respondent 


MAII^,  J.  The  plaintiffs  bronght  this  ac- 
tion to  recover  for  personal  injuries  for 
which  he  claimed  the  defendant  should  re- 
spond In'  damages.  At  the  conclusion  of  hia 
case  the  defendant  challenged  the  legal  suffi- 
ciency of  the  evidence,  and  moved  for 'a  di- 
rected verdict  This  motion  was  sustained, 
and  a  Judgment  entered,  dismissing  the  ac- 
tion, from  which  the  plalntifF  app  als. 

The  respondent  conducts  a  general  retail 
furniture  business  in  the  city  of  Seattle,  «c- 
cupying  a  seven-story  building  at  the  corner 
of  Second  avenue  and  Pike  streets.  The  ap- 
pellant was  employed  as  an  electrician  and 
general  maintenance  man  about  the  building. 
On  April  6,  1909,  while  he  was  in  the  per- 
formance of  his  duties  and  near  a  boiler 
which  was  installed  in  tbe  basement  of  the 
building,  he  was  seriously  injured  by  the 
explosion  of  the  boiler.  After  the  Injury  he 
flied  a  claim  with  the  Industrial  Insurance 
Commission,  and  as  compensation  for  the  in- 
juries which  he  sustained  was  awarded  and 
received  the  sum  of  |777.  Notwlthstandln? 
this  award,  the  appellant  claims  the  right 
to  recover  In  this  action  against  the  respond- 
ents, and  founds  his  claim  upon  section  3473 
of  Pierce's  Code,  which  provides,  among  oth- 
er things,  that — 

If  injury  to  a  workman  results  from  "deliber- 
ate intention  of  liIs  employer  to  produce  such 
Injury,  or  death,  the  worliman,  •  •  •  shall 
have  the  privilege  to  take  under  this  act  and 
also  have  cause  of  action  against  the.  em- 
ployer." 

It  will  be  noticed  that  before  the  appellant 
would  be  entitled  to  recover  It  would  be  nec- 
essary for  him  to  allege  and  prove  that  his 
injury  was  the  result  of  a  deliberate  inten- 
tion of  the  respondent  to  Injure  him.  There 
is  no  evidence  In  the  record  showing,  or  tend- 
ing to  show,  any  such  deliberate  intention. 
It  may  be  admitted  that  if  the  question  were 
one  as  to  whether  the  respondent  was  negli- 
gent in  the  manner  in  which  it  maintained 
the  boiler,  the  case  would  present  a  question 
for  the  Jury.  The  appellant  contends  that 
il  the  respondent  knew  of  the  dangerous  and 
unsafe  condition  of  the  boiler,  and  knowing 
this  fact  if  it  is  a  fact  maintained  the  boiler 
in  a  dangerous  and  unsafe  condition,  as  a 
matter  of  law  It  would  be  held  to  have  been 
deliberately  intended  to  produce  tbe  injury. 
But  this  proposition  cannot  be  sustained. 
The  language  of  the  act  Is  "deliberate  inten- 
tion," and  evidence  of  negligence  fails  to 
show  such  Intention.  In  Jenkins  v.  Carman 
Manufacturing  Co.,  79  Or.  448,  165  Pac.  703, 
the  Supreme  Court  of  Oregon  had  this  ques- 
tion before  it  The  act  of  that  state  pro- 
vides that  if  injury  to  a  workman  results 
from  the  "deliberate  Intention"  of  the  work- 
man himself  to  produce  the  Injury,  there 
would  be  no  right  to  take  compensation  un- 
der the  act.    The  language  there  used,  "de- 
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liberate  tntentJon,"  ia  the  same  as  the  lan- 
gnage  of  the  section  of  the  statute  upon 
which  the  appellant  predicates  his  right  to 
recover.  Construing  tlils  language,  It  was 
there,  said: 

"We  think  by  the  words  'deliberate  Intention 
to  produce  the  injury*  that  the  lawmalsers 
meant  to  imply  that  the  employer  must  have 
determined  to  injure  an  employee  and  ueed 
some  means  appropriate  to  that  end;  that  there 
mdst  be  a  specific  intent,  and  not  merely  care- 
lessness or  negligence,  however  gross." 

The  cases  cited  by  the  appellant  do  not 
support  the  proposition  for  wbldi  he  con- 
tends. One  of  them  (WlcU  v.  Gunn  [Okl. 
Sup.]  168  Pac.  1086,  4  A.  L.  R.  107),  tends  to 
support  the  position  which  we  here  take, 
which  is  the  same  as  that  of  the  Oregon 
court 

The  Judgment  will  be  aflirmed. 

PARKER,  O.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  HOVBT,  JJ.,  concur. 


(119  Wash.  699) 

IMUS  at  al.  V.  REEDER  et  al.    (No.  16877.) 

(Supreme    Conrt   of   Washington.    March   2S4, 
1022.) 

LlmltatiOB  «f  aotlons  «=9lOO(i)— Action  to  re- 
scind pnrchase  of  stock  for  fraiui  brought 
within  three  years  after  discovery  of  fraud 
Is  not  barrod  by  limitation. 
Bayers'  action  to  rescind  purchase  of  cor- 
porate stock  and  to  recover  the  consideration 
paid,  if  brought  within  three  years  after  discov- 
ery of  the  fraud,  is  not  barred  by  limitation, 
under  Rem.  Ck>de  191S,  i  168. 

I>q;>artment  2. 

Appeal  from  Superior  C!ourt,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Claude  E.  Imus  and  others 
against  W.  C.  Reeder  and  another.  Judg- 
ment for  defendants,  and  plaintUTs  appeal. 
Affirmed. 

Charles  P.  Land,  and  Dodds  ft  Dodda,  all 
of  Spokane,  for  appellants. 

Wm.  O.  Lewis,  of  Ritzvllle,  for  respond- 
eats. 

MACKINTOSH,  3.  In  1810  the  appellants 
purchased  from  the  respondent  corporation 
2,000  shares  of  capital  stock  in  an  irriga- 
tion and  power  company,  and  gave  In  ex- 
change therefor  certain  property.  This  Is 
an  actl<m  to  recover  the  value  of  that  prop- 
erty upon  allegations  of  fraud,  it  being  al- 
leged ibat  the  respondents  Induced  the  sale 
by  misrepresentations  of  the  value  of  the 
stock,  the  assets  of  the  company,  and  the 


property  owned  by  it,  and  false  stateriwnts 
as  to  what  It  Intended  to  do  in  the  way  of 
oonstructing  a  dam  and  putting  water  upon 
land  in  the  vldnity.  The  action  was  begun 
In  November,  1919..  The  answer  was  a  gen- 
eral denial  and  an  affirmative  aU^:atlon 
that  the  suit  is  barred  by  the  statute  of 
limitations.  The  case  was  tried  before  a 
court  and  Jury.  At  the  end  of  plaintUTs 
case,  the  defendants  made  a  motion  to  dis- 
miss upon  the  ground  that  the  testimony  did 
not  establish  the  defendants  had  made  any 
fraudulent  representations  or  misrepresenta- 
tions, and  on  the  further  ground  that.  If 
any  false  statements  were  made,  they  were 
by  way  of  being  expressions  of  expectation 
of  what  might  l>e  accomplished  in  the  fu- 
ture, and,  third,  that  the  action  had  been 
barred  by  the  statute  of  limitations,  which 
provides  that  actions  for  misrepresentations 
and  fraud  shall  be  brought  within  three 
j-ears.  Section  159  Rem.  Code.  The  motion 
foir  dismissal  was  granted,  and  judgment 
was  entered  in  favor  of  defendants. 

In  passing  open  the  motion  to  dismiss  the 
court  evidently  based'  his  ruling  upon  the 
question  of  the  statute  of  limitations.  The 
appellants  argue  that  there  was  sufficient 
evidence  in  the  case  to  make  that  a  ques- 
tion of  fact  for  the  Jury  to  determine,  and 
they  cite  McDonald  v.  McDougall,  86  Wash. 
339,  150  Pac  625,  arguing  that  that  case 
holds  it  to  1)e  a  question  of  fact  for  the 
jury  to  determine  whether  or  not  the  plain- 
tiff know,  or  should  have  known,  that  he  had 
been  defrauded  more  than  three  years  prior 
to  the  beginning  of  the  action. 

"If  he  did  know,  or  If  he  should  have  known, 
as  a  person  reasonably  diligent  in  looking  after 
bis  affairs,  he  is  now  too  late  to  maintain  the 
action." 

Of  coarse.  If  the  converse  is  true;  the  ac- 
tion Is  timely  brought 

If  the  question  of  the  statute  of  Umlta- 
tldna  were  the  only  question  upon  which 
the  motion  to  dismiss  was  based,  there  might 
be  some  need  of  going  'minutely  into  the 
evidence  on  the  question  whether  the  appel- 
lants, under  all  the  circumstances,  should 
be  held  to  have  had  notice  of  what  they 
now  alleged  to  have  been  fraudulent  conduct 
within  three  years  before  they  began  their 
action,  and  to  determine  whether  the  evi- 
dence against  it  was  so  conclusive  as  to 
warrant  the  court  In  holding,  as  a  matter  of 
law,  that  they  were  b*rred,  but,  under  the 
facts  of  this  case.  It  Is  unnecessary  to  deter- 
mine this  question,  for  a  careful  reading  of 
them  is  conclusive,  to  our  mind,  that  tho 
testimony  totally  failed  to  establish  any  mis- 
representations or  fraud  which  are  action- 
able. A  recitation  of  these  facts  Is  need- 
lees,  as  they  are  of  no  interest  except  to  the 
parties  litigant,  and  can  serve  no  useful 
purpose  in  future  controversies  betvreen  oth- 
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er  partleB.    We  will, satisfy  onrselTeg  yriOi 
this  statement  and  aiDrm  the  judgment 

PARKER,  O.  J.,  and  MAIN,  HOIiCX>MB, 
and  HOVBT,  JX,  concur. 


(119  Wash.  211) 

SMITH  V.  PONTIUS.    (No.   16829.) 

(Bapreme    Ckturt   of   Washington.    March   18i 
1822.) 

Parent  and  child  (S=33( I)— Husband  not  liable 
'   for  money  expended  by  divorced  wife  In  mala- 
tenanoe  of  insane  son  not  reasonabiy  neces- 
sary to  bis  welfare. 

Divorced  trife  who  procured  release  of  in- 
sane son,  who  had  been  placed  in  father's  cus- 
tody by  divorce  decree,  from  state  insane  asy- 
1am,  with  the  understanding  that  she  was  to 
keep  him  in  private  sanitarium,  could  not  re- 
cover from  husband  or  husband's  estate  amount 
expended  by  her  in  support  and  maintenance  of 
the  insane  son  in  the  absence  of  a  showing  that 
the  son  was  not  properly  treated  at  the  public 
asylum,  since  in  such  case,  the  expenditure  of 
snch  money  by  the  wife  was  not  reasonably  nec- 
essary for  the  welfare  of  the  son. 

Department  2. 

Appeal  from  Superior  Court,  King,  Coun- 
ty ;   Joseph  Sessions,  Judge. 

Actl(»i  by  Ella  F.  Smith  agatost  Georgia 
Pearl  Pontius,  as  executrix  of  the  last  will 
and  testament  of  Frank  A.  Pontius,  deceas- 
ed. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections to  dismiss  action. 

Burkheimer  &  Burktaelmer,  of  Seattle,  for 
appellant. 

Tucker  &  Hyland  and  Ford  Q.  Blvidge, 
all  of  Seattle,  for  respondent 

MAIN,  J.  The  plaintiff  brought  this  ac- 
tion against  t'rank  A.  Pontius  for  the  pur- 
pose of  recovering  a  large  sum  of  money 
claimed  to'  have  been  expended  by  her  in  sup- 
port and  maintenance  of  the  insane  son  of 
the  partlea  The  trial  resulted  in  findings 
of  fact  and  conclusions  of  law  sustaining  the 
plaintiff's  right  to  recover,  and  a  Judgment 
against  the  defendant  In  the  sum  of  $4,539.- 
47.  From  this  Judgment  he  appeals.  After 
the  action  was  instituted,  and  before  It  was 
tried,  Frank  A.  Pontius  died,  and  the  execu- 
trix of  his  last  will  and  testament  was  sub- 
stituted as  party.  In  the  interest  of  clear- 
ness and  facility  of  expression,  when  the 
term  appellant  is  here  used  it  will  be  under- 
stood to  refer  to  the  original  defendant, 
Frank  A.  Pontius,  deceased. 

In  the  year  1877  the  appellant  and  re- 
spondent  were   married,    and    as   a   result 


thereof  two  children  were  bom,  one  a  boy, 
Frank  A.  Pontius,  Jr.,  and  the  other  a  girl. 
On  the  22d  day  of  June,  1896,  the  parties 
were  divorced,  and  the  custody  of  Frank  A. 
Pontius,  Jr.,  In  the  decree  was  awarded  to 
his  father,  the  appellant,  and  the  custody  of 
the  daughter  was  given  to  the  mother,  the 
respondent.  Snl«e(iuent  to  this  time  both 
parties  remarried. 

On  September  19,  1904,  and  approximately 
one  month  after  he  attained  his  majority, 
Frank  A.  Pontius,  Jr.,  was  adjudged  Insane 
and  committed  to  the  asylum  at  Steilacoom. 
After  the  divorce,  and  prior  to  his  commit- 
ment, he  had  lived  part  of  the  time  with  the 
father  and  part  of  the  time  with  his  mother, 
but  probably  a  greater  portion  of  it  with  the 
father.  On  February  25,  1909,  the  respond- 
ent filed  a  petition  tn  the  insanity  proceeding 
asking  that  her  son  be  paroled,  and  as  a  re- 
sult thereof  an  order  was  entered  on  the 
same  day  permitting  a  parole.  After  this 
the  respondent,  with  the  exception  of  a  very 
brief  period,  caused  him  to  be  kept  In  private 
sanitariums,  and  either  paid  the  expense  In- 
cident thereto  or  obligated  herself  for  the 
same.  Some  time  during  the  year  1918,  the 
respondent  being  no  longer  flnanoially  able  to 
maintain  the  son  in  private  sanitariums,  he 
was  returned  to  the  asylum  to  which  he  had 
been  committed,  and  was  there  at  the  time 
of  the  trial. 

The  controlling  question  Is  whether  the 
appellant  Is  liable  for  any  portion  of  the 
funds  expended  by  the  respondent,  or  which 
she  obligated -herself  to  expend  for  the  sup- 
port and  maintenance  of  the  son  after  he 
was  paroled  and  prior  to  the  time  that  he 
was  returned  to  the  asylum.  As  a  fact  It 
will  be  assumed  that  he  was  Insane  prior  to 
the  time  that  he  attained  his  majority,  and 
that  his  Insanity  was  continuous  up  to  the 
time  he  was  committed.  As  a  matter  of  law 
It  will  be  assumed,  but  not  decided,  that  the 
parents'  liability  for  the  support  and  mainte- 
nance of  an  adult  son  who  became  insane 
during  his  minority  is  the  same  as  the  liabil- 
ity of  the  parents  to  support  a  minor  child. 

If  the  appellant  is  liaWe  It  can  only  be 
upon  the  ground  that  the  money  expended  by 
the  appellant  for  the  son  In  private  sanitari- 
ums was  reasonably  necessary  for  his  sup- 
port and  maintenance.  In  the  petition  for 
the  parole  the  respondait  recited  that  If  It 
were  granted  she  would  remove  the  Insane 
person  to  a  suitable  private  sanitarium,  ahd 
would  cause  him  to  be  maintained  there 
without  expense  to  the  state.  The  order 
granting  the  parole  recites  that  the  Insane 
person  be  placed  In  the  custody  of  the  re- 
spondent, the  petitioner  In  that  proceeding, 
and  that  he  be  placed  without  expense  to 
the  state  in  a  private  sanitarium.  When 
Frank  A.  Pontius,  Jr.,  was  originally  com- 
mitted to  the  asylum  it  was  at  the  Instance 
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of  his  father,  the  appellant  The  evidence 
shows  that  the  appellant  was  averse  to  hav- 
ing him  taken  firom  the  asylum  where  he 
was  committed  at  the  time  the  order  permit- 
ting the  parole  was  entered.  There  is  no 
evidence  that  the  appellant  at  any  time 
made  any  specific  promise  to  contribute  any 
sum  towards  the  necessary  e3:pen8e  of  main- 
taining the  son  In  a  private  sanitarium.  In 
fact,  the  evidence  is  that  he  declined  to  make 
any  q>eciflc  promise.  There  Is  no  showing 
that  the  Insane  person  was  not  properly 
treated  and  taken  care  of  at  the  asylum  to 
which  he  had  been  committed.  Neither  Is 
there  any  showing  that.  If  he  were  placed 
in  a  private  sanitarium,  he  would  receive 
better  treatment.  The  question,  then.  Is  re- 
duced to  this:  Is  the  appellant  liable  for 
any  part  of  the  exx>ense  here  sought  to  be 
recovered  when  the  son  had  been  regularly 
committed  to  the  asylum  at  Stellacoom,  was 
well  treated  there,  and  was  not  removed  be- 
cause better  treatment  could  be  had  else- 
where. The  respondent.  In  causing  his  re- 
moval from  a  public  Institution  In  order  that 
he  might  be  placed  In  a  private  asylum,  was 
prompted  by  a  natural  feeling.  The  senti- 
ment which  would  cause  her  to  take  this 
course  is  readily  understood.  Before,  how- 
ever, the  appellant  can  be  held  liable  there 
must  be  found  some  legal  foundation  for  the 
action.  The  respondent  In  her  brief  con- 
cludes her  discussion  of  this  question  with 
the  statement: 

"Now  we  submit  that  a  father  cannot  thus 
throw  off  onto  the  state  his  owp  obligation  to 
support  his  own  child,  or  thus  compel  the  oth- 
er spouse  to  do  80.  To  so  hold  would  open 
the  door  to  a  ready  means  whereby  a  class  of 
parents  might  easily  become  rid  of  their  nat- 
ural legal  obligations  at  the  expense  of  the 
public  or  a  softer  hearted  spouse." 

It  must  be  remembered  that  the  state  Is 
not  here  complaining.  If  Frank  A.  Pontius, 
Jr.,  at  the  time  he  was  committed  to  the  asy- 
lum was  insane — and  we  must  accept  this 
to  be  the  fact — ^he  was  properly  committed. 
The  law  makes  no  distlnctiou  as  to  the  class 
of  persons  that  may  be  sent  to  such  an  Insti- 
tution. The  fact  that  the  parents  of  the  un- 
fortunate son,  if  it  were  a  fact,  wqre  able 
to  maintain  him  would  not  bar  the  doors  of 
the  asylum  to  him  provided  he  was  in  fact 
insane.  Upon  the  record  In  this  case  but  one 
conclusion  can  be  arrived  at,  and  that  Is 
that  it  was  not  necessary  for  the  welfare  of 
the  son  that  he  be  removed  from  the  public 
institution  and  placed  In  private  institutions, 
and  that  therefore  the  money 'expended  for 
his  maintenance  and  support  was  not  rea- 
sonably necessary.  The  disposition  of  this 
question  beipg  controlling,  it  is  unnecessary 
to  discuss  or  determine  the  other  questions 
argued  in  the  briefs. 

The  Judgment  will  be  reversed,  and   the 


cause  remanded,  with  directions  to  the  supe- 
rior court  to  dismiss  the  action. 

PARKIER,  C.  J.,  and  HOLCOMB,  HACK- 
INTOSH,  and  HOVET,  33.,  concur. 


(U»  Wash.  169) 
HARDIN  V.  STATE   BANK  OF  SEATTLE. 

STATE    BANK    OF   SEATTLE    V.    MARTIN 
•t  al. 

(No.  16724.) 

(Supreme  Court  of  Washington.    March  17, 
1922.) 

1.  Chattel  iriortgages  95>I57(2) — Evldenoe  held 
not  to  sustain  flnding  mortgaaee  permitted 
mortgagor  to  selL 

Jn  an  action  to  foreclose  a  chattel  mort- 
gage on  an  automobile  given  by  an  automobile 
dealer,  evi'ience  that  the  dealer  wag  permitted 
to  exhibit  for  sale  the  mortgaged  aotomobile, 
and  others  covered  by  similar  mortgages,  but 
not  showiuit  knowledge  by  the  mortgagee  tiiat 
sales  were  made  and  the  cars  delivered  with- 
out payment  of  the  mortgages  on  them,  held 
insufficient  to  sustain  a  finding  that  the  mort- 
gagee permitted  the  mortgagor  to  sell  the  au- 
tomobile, so  as  to  be  estopped  from  claiming 
it  against  an  innocent  purchaser  for  value. 

2.  Chattel  mortgages  ^=3l50(l)— <Censtnio- 
tlve  notice  by  recorded  mortgage  preveats 
purchaser  from  being  Innocent  party. 

The  constructive  notice  given  by  the  rec- 
ord of  a  chattel  mortgage,  under  Rem.  Ck>de 
1915,  {  3662,  is  sufficient  even  in  the  case  of 
the  purchase  of  an  automobile  from  an  ap- 
parently reputable  dealer,  to  prevent  a  pur- 
chaser who  did  not  search  the  records  from 
being  considered  an  innocent  party. 

3.  Chattel  mortgages  «=>  1 88  (2)— Mortgage  on 
particular  automobile  In  dealer's  stock  la 
■ot  one  oa  shifting  stock  of  goods. 

A  chattel  mortgage  covering  a  particular 
automobile  in  the  stock  of  an  automobile  deal- 
er, and  giving  no  permission  to  the  dealer  to 
sell  the  mortgaged  automobile,  is  not  a  mort- 
gage on  a  shifting  stock  of  goods,  within  the 
rule  that  a  purchaser  of  goods  subject  to  such 
mortgage  acquires  title  free  from  the  mort- 
gage. 

Holcomb  and  Mackintosh,  33.,  dissenting. 

En  Banc. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Otis  W.  Brinker,  Judge. 

Replevin  by  8.  O.  Hardin  against  the  State 
Bank  of  Seattle,  and  action  to  foreclose  a 
mortgage  by  the  State  Bank  of  Seattle 
against  0.  W.  Martin,  as  trustee  of  the  Mitch- 
ell Motor  &  Service  Company,  a  bankrupt, 
and  S.  G.  Hardin,  consolidated  for  trial. 
From  a  judgment  awarding  the  property  in 
controversy  to  Hardin,  and  denying  the  fore- 
closure, the  Bank  appeals.     Reversed  .and 
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remanded,  with  directions  to  enter  decree 
o(  foreclosure. 

Shank,  Bett  &  Falrbrook,  of  Seattle,  for 
appellant. 

Guy  B.  Kelly  and  Thomas  MacMahon, 
both  of  Tacoma,  amid  curUe. 

Tucker  &  Hyland  and  Ford  Q.  illrldge,  all 
of  Seattle,  for  respondents. 

TOLMAN,  J.  Bespondent,  claiming  to  be 
the  owner  and  entitled  to  the  immediate 
possession  of  one  certain  Jordan  touring  car, 
Na  11457,  brought  an  action  in  the  nature 
of  a  replevin  to  recover  the  possession  there- 
of from  appellant.  Appellant  answered  de- 
nying the  material  allegations  of  the  com- 
plaint, and  pleading  affirmatively  that  it 
had  a  chattel  mortgage  on  the  car,  duly  exe- 
cuted and  filed  for  record,  and  that  it  had 
taken  and  then  held  possession  of  the  car 
by  virtue  of  such  mortage.  Thereafter  ap- 
pellant brought  an  action  to  foreclose  Its 
mortgage,  alleging  the  necessary  facts  as 
to  the  loaning  of  the  amount  thus  secured, 
the  giving  of  the  note  and  mortgage,  the  fil- 
ing of  the  mortgage  for  record,  and  the  non- 
payment of  the  debt.  Respondent  by  an- 
swer denied  the  material  allegations  of  the 
complaint,  and  affirmatively  pleaded  that  the 
mortgagor,  the  Mitchell  Motor  &  Service 
Company,  Incorporated,  was  engaged  in  the 
business  of  selling  motor  cars,  and  with 
knowledge  and  consent  of  appellant  display- 
ed this  particular  car  in  Its  showrooms  for 
sale,  and  with  authority  from  appellant  so 
to  do  sold  It  to  respondent  for  its  full  value 
of  $3,150,  further  alleging  that  it  was  the 
usual  and  customary  course  of  dealing  be- 
tween the  appellant  and  the  Mitchell  Motor 
&  Service  Company,  followed  for  more  than 
two  years ;  that  appellant  would  furnish  the 
money  necessary  to  take  up  the  bill  of  lad- 
ing when  a  shipment  of  cars  arrived  from 
the  manufacturer  consigned  to  the  Mitchell 
Motor  &  Service  Company,  take  and  file  for 
record  a  chattel  mortgage  on  the  cars  so 
received,  and  then  permit  the  Mitchell  Mo- 
tor &  Service  Company  to  display  for  sale 
and  sell  the  mortgaged  cars,  and  thereafter 
account  to  It  for  the  proceeds  of  such  sales. 
The  affirmative  matters  were  denied;  the 
two  cases  were,  upon  stipulation,  consoli- 
dated for  trial,  and,  being  tried  to  the  court, 
resulted  In  a  judgment  awarding  the  car  to 
respondent,  with  damages  for  its  detention, 
and  denying  a  foreclosure  of  the  chattel 
mortgage,  from  which  result  the  appellant 
brings  the  consolidated  causes  here  for  re- 
view. 

The  trial  court,  among  other  things,  found: 

"That  the  said  above-named  Mitchell  Mo- 
tor &  Service  Company  used  the  proceeds  with 
the  knowledge  and  consent  of  the  said  State 
Bank  of  Seattle  from  the  sale  of  cars  mort- 
gaged to  the  said  State  Bank  of  Seattle,  to 
repay  to  the  said  State  Bank  of  Seattle  the 
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amounts  Avte  upon  the  mortgages,  and  that  hSd 
been  the  custom  for  more  than  three  years 
last  past.  The  said  above-oamed  State  Bank 
of  Seattle,  by  its  acts  in  permitting  the  said 
aatomobile  sued  for  herein  and  the  other  au- 
tomobiles upon  which  they  had  mortgages  to 
be  placed  in  the  showrooms  of  the  said  com- 
pany for  sale,  and  by  its  course  of  dealing  with 
the  said  Mitchell  iilotor  &  Service  Company  to 
sell  the  cars  upon  which  they  had  mortgages, 
are  now  in  e<]uity  and  good  conscience  estop-  . 
ped  from  claiming  any  interest  in  and  to  the 
car  No.  11457  sued  for  herein,  the  said  S.  O. 
Hardin  being  the  purchaser  for  value  in  good 
faith  without  notice  of  the  claims  or  mortgage 
of  the  above-named  State  Bank  of  Seattle." 

(1]  Appellant's  chief  attack  ia  directed  at 
this  finding,  making  it  incumbent  upon  us  to 
examine  with  care  all  of  the  evidence  in 
the  record  bearing  upon  the  course  of  deal- 
ing between  the  mortgagor  and  the  mort- 
gagee. This  we  have  done,  and,  while  there 
is  plenty  of  evidence  showing  that  the  mort- 
gagor was  remiss  in  this  respect,  and  wrong- 
fully disposed  of  mortgaged  cars,  there  is  no 
evidence  whatever  to  show  that  appellant 
ever  had  any  knowledge  of,  or  consented  to, 
the  sale  of  a  mortgaged  car  In  any  instance. 
True  there  are  some  loose  expressions  by 
appellant's  officers  to  the  effect  that  the 
mortgagor  might  sell  but  could  not  make 
delivery  until  he  had  secured  a  release  of 
the  car  sold,  and  that  the  bank  expected  to 
get  its  money  out  of  the  sale  of  the  mort- 
gaged cars;  but,  where  the  mortgagee's 
course  of  dealing  is  clearly  shown,  as  here, 
to  the  effect  that  It  never  gave  the  mortga- 
gor reason  to  believe  that  it  had  any  author- 
ity to  sell  any  car  until  after  it  had  pro- 
cured a  release  of  the  mortgage  as  to  such 
car,  those  expressions  fall  far  short  of  es- 
tablishing an  Intent  to  permit  the  mortgagor 
to  sell  without  reference  to  the  mortgage, 
or  make  appellant  a  party  to  the  fraud  up- 
on the  purchaser.  Indeed  the  expressions 
used  are  ojore  susceptible  of  a  construction 
which  will  harmonize  them  with  the  direct 
evidence  upon  the  subject  than  the  contrary, 
and  must  be  held  to  mean  that  the  bank's 
officers  expected  the  mortgagor  to  find  pos- 
sible purchasers  and  make  preliminary  ar- 
rangements for  sales,  but  to  fully  advise  the 
intending  purchaser  of  the  incumbrance  and 
take  him  to  the  bank  for  the  purpose  of  dis- 
charging the  mortgage  before  the  sale  could 
or  should  be  completed,  or  otherwise  enable 
him  to  fully  protect  himself  against  the 
mortgage.  Such  a  course  of  dealing  is  the 
natural  one,  and.  It  not  having  been  shown 
that  the  appellant  had  any  reason  whatever 
to  suspect  the  mortgagor  of  any  dishonesty 
In  Intent  or  act.  It  cannot  be  held  to  be  a 
party  to  Its  dishonesty. 

[2]  The   learned   trial   court   felt,    as  all   • 
must   feel,  that  the  purchaser.  In  dealing 
with  an  apparently  reputable  concern,  hous- 
ed is  an  extensive  building,  and  carrying  a 
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large  stock,  acted  but  naturally  la  neglect- 
ing to  search  the  chattel  mortgage  records, 
and  therefore  placed  the  loss  upon  the 
bank;  but,  while  we  sympathize  with  the 
purchaser,  we  feel  that  our  recording  stat- 
ute (Rem.  Code,  §  3662),  which  makes  every 
chattel  mortgage  duly  filed  and  indexed  "full 
and  sufficient  notice  to  aU  the  world,"  etc., 
must  be  considered  and  given  some  weight, 
and  therefore  the  rule  that  the  trial  court 
attempted  to  apply,  "when  one  of  two  inno- 
cent persons  must  sufTer,  he  whose  conduct 
was  the  cause  of  the  loss  must  bear  the 
loss,"  cannot  be  here  applied,  because  under 
the  statute  respondent  had  constructive  no- 
tice, and  cannot  in  law  be  said  to  be  an  in- 
nocent party. 

[3]  Some  contention  is  made  that,  imder 
the  facts  of  this  case,  the  automobile  in 
question  should  be  held  to  have  been  a  part 
of  a  shifting  stock  of  merchandise,  and  the 
mortgage  therefore  void  under  the  rule  laid 
down  in  Keyes  v.  Sabin,  101  Wash.  618,  172 
Pac.  835,  and  Miller  v.  Scarbrough,  108 
Wash.  646,  185  Pac.  626;  but  it  most  be 
borne  In  mind  that  those  cases  treat  of  mort- 
gages upon  a  stock  in  .trade,  the  description 
of  which  must  be  general  only,  and  in  which 
it  is  expressly  provided  that  the  mortgagor 
may  sell  in  the  ordinary  course  of  trade. 
It  has  never  yet  been  questioned,  so  far  as 
we  are  aware,  that  the  purchaser  who,  in 
the  regular  course  of  business,  buys  an  ar- 
ticle from  such  a  stock  takes  good  title  free 
from  the  lien  of  the  mortgage.  Consequent- 
ly those  cases  have  no  application  here. 

Our  statute  (Rein.  Code,  {  3659)  author- 
izes the  giving  of  a  chattel  mortgage  on  all 
kinds  of  personal  property,  and"  when,  as 
here,  such  a  mortgage  is  given  upon  a  spe- 
cifically described  article,  without  any  pro- 
vision for  its  sale,  where  there  is  no  course 
of  dealing  showing  authority  to  sell,  and  no- 
tice "to  all  the  world"  has  been  given  by 
filing  and  indexing  as  the  statute  provides, 
we  are  powerless  to  protect  the  unwary  pur- 
chaser. The  power  to  do  so  lies  with  the 
legislature,  and  under  modern  conditions 
legislative  action  may  well  be  taken.  It  is 
true  that  the  Supreme  Court  of  Virginia 
has  taken  a  different  view  (Itoice  v.  Finance 
ft  Guaranty  Corporation,  127  Va.  563,  102  S. 
B.  591,  10  A.  L.  R.  654,  and  O'NeU  v.  Cheat- 
wood,  127  Va.  96,  102  S.  B.  596),  but  Vir- 
ginia is  one  of  the  few  states  which  has 
adopted  tlie  rule  that  a  mortgage  on  a 
shifting  stock  of  goods  is  void  per  se.  We 
do  not  consider  the  Virginia  case  suSlcientf 
authority  to  warrant  a  disregard  of  the 
plain  meaning  of  our  statute  hereinbefore 
referred  to. 

Tlie  facts  in  this  case  as  we  find  them 
render  it  unnecessary  to  discuss  the  author- 
ities dted  upon  the  question  of  equitable 
estoppel. 

The  Judgment  appealed  from  is  reversed, 


and  the  cause  remanded,  with  directions  to 
enter  a  decree  foreclosing  the  chattel  mort- 
gage. 

PARKER,  O.  3.,  and  MITOHELL, 
BRIDGES,  PUDLERTON,  MAIN,  and  HO- 
VEY,  JJ.,  concur. 

HOLCOMB,  3,  I  am  unable  to  give  my 
assent  to  the  decision  of  the  majority. 

I  concede  that  the  diattel  mortgage  in 
question  was  not  a  mortgage  upon  a  shift- 
ing stock  of  merchandise,  but  was  a  mort- 
gage upon  specific  chattels  described  there- 
in. The  cars  were,  however,  known  by  the 
bank,  as  mortgagee,  to  be  intended  for  sale 
to  the  general  public,  as  a  part  of  the  stock 
of  the  mortgagor.  The  bank's  officers  did 
not  require  anything  more  than  that  the 
mortgagee  procure  a  release  of  the  mortgage 
on  auy  specfflc  car  when  sold.  The  mort- 
gage did  not  provide  against  sale  or  remov- 
al, and  the  bank's  officers  knew  that  they 
were  being  sold.  Mr.  Grondahl,  an  officer 
of  the  bank,  testified  that  he  so  knew.  He 
testified  that  the  bank  loaned  the  Mitchell 
Motor  &  Service  Company  a  great  deal  of 
money,  and  that  the  company  was  selling  the 
particular  cars  that  the  bank  had  mortgag- 
es on.  The  officers  of  the  mortgagee  trusted 
Osmond,  the  manager  of  the  automobile 
company.  Grondahl  testified  that  the  offi- 
cers of  the  bank  went  up  twice  in  a  period 
of  three  or  four  years  to  see  that  the  num- 
bers were  correct  as  described  in  their 
mortgages.  The  mortgage  described  the 
property  as  being  located  and  kept  at  Fine 
and  Summit  in  the  city  of  Seattle. 

It  seems  to  me  that  the  plainest  principle 
of  equitable  estoppel  estops. the  mortgagee 
from  recovering  against  this  respondent, 
who  is  an  innocent  purchaser  for  value.  It 
will  not  do  to  ^y  that  because  the  mort- 
gage was  recorded  the  automobile  company 
could  give  respondent  no  better  title  than 
it  had,  and  that  it  was  respondent's  duty 
to  see  what  title  the  seller  had.  By  its 
course  of  dealing  the  appellant,  as  mort- 
gagee, put  it  in  the  power  of  the  automo- 
bile company  to  defraud  every  purchaser  of 
a  car  It  procured.  "Where  one  of  two  equal- 
ly Innocent  persons  must  suffer,  he  should 
bear  the  burden  whose  conduct  has  induced 
the  loss,"  is  a  principle  of  equity  and  com- 
mon justice  which  we  have  asserted  and 
applied  in  a  great  many  cases. 

If  the  decision  stands,  as  respondent  as- 
serts, it  will  make  it  unsafe  for  any  person 
to  buy  any  article  in  any  store  in  any  town 
or  city.  If  we  hold  that  the  bank  Is  not 
estopped  by  its  conduct,  or  did  not  waive 
the  protection  of  the  recording  statute,  and 
that  Hardita  should  have  investigated  the 
records  of  King  county  before  paying  his 
money  for  the  car,  then  no  person  can  safe- 
ly buy  a  sewing  machine,  a  piano,  or  any 
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other  such  valuable  chattel  without  employ- 
ing an  attorney  to  search  the  records  for 
hltn,  or  nmnlng  the  risk  of  having  the  ar- 
ticle subsequently  taken  from  blm.  It,  as 
asserted  by  respondent  In  this  case,  changes 
the  recording  statute  into  a  sword  Instead 
of  a  shield.  Many  cases  could  be  cited  to 
sustain  my  position,  but,  being  so  hopelessly 
In  the  minority,  It  would  be  profitless  to  do 
so,  and  I  forbear  to  cite  them. 

Regardless  of  precedents,  in  reason,  equi- 
ty, and  justice  the  judgment  should  bo  af- 
firmed. 

MACKINTOSH,  J.,  concurs. 


aii>  Waab.  -JBIi) 

CAMERON  V.  BUSTARD  «t  «l 

(Supreme    Court 


of   Washington. 
1922.) 


(No.  16762.) 

March   23, 


1.  Advene  possession  «=>85(l)— Possesaio*  of 
Wtetbefs  property  is  presumably  In  sobordl- 
■atloa  to  his  title. 

When  one  enters  into  the  posseBsion  of 
another's  property,  there  is  a  presumption  that 
such  entry  is  in  subordination  to  the  title  of 
such  owner,  and  a  hostile  intent  or  a  claim  of 
right  must  be  shown  to  establish  adverse  pos- 
session. 

2.  Adverse  possession  «=»60(3)— One  who  en- 
tered vacant  premises  and  recognized  owner- 
ship of  record  owner  did  not  hold  possession 
under  claim  of  Hgbt. 

One  who  went  into  possession  of  vacant 
property,  and  thereafter  in  complaint  in  tax 
foreclosure  proceeding  recoenized  ownership  of 
record  owner,  did  not  hold  such  property  un- 
der a  claim  of  right  as  against  record  owner. 

3.  Abandonment  (3=»2— Perfect  legal  title  to 
real  estate  not  lost  by  abandonment. 

A  perfect  legal  title  to  real  estate  cannot 
be  lost  by  abandonment. 

Department  2. 

Appeal  fr<Mn  Superior  Court,  Pierce  Coun- 
ty ;  Bmest  M.  Card,  Judge. 

Action  by  A.  Donald  Caimeron  against  Mil- 
dred C.  Bustard  and  others.  Judgment  for 
plaintiff,  and  named  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

Browder  Brown  and  J.  W.  A.  Nichols,  both 
of  Tacoma,  for  appeUant. 

Louis  J.  Muscek  and  W.  0.  Elliott,  both 
of  Tacoma,  for  resp<»ident. 

MAIN,  J.  The  plaintifr  brought  this  ac- 
tion to  quiet  title  to  certain  real  property  of 
which  he  was  in  possession  and  which  he 
claimed  to  own.  The  defendant,  Mrs.  Mil- 
dred G.  Bustard,  denied  the  plaintiff's  right 
end  asserted  ownership  to  the  prc^erty.  On 
the  issues  thus  framed  the  case  came  on  for 


trial  and  resulted  In  a  Judgment  snstalnliig 
the  plalntifC's  titla  From  this  Judgment 
Mrs.  Bustard  atq^eals. 

Mrs.  Bustard  was  the  record  owner  of  the 
property,  and  prior  to  the  fall  of  1909  had 
occupied  It  as  a  residence.  From  the  latter 
part  of  the  year  1909  until  October,  1910,  the 
property  was  vacant  and  unoccupied,  Mrs. 
Bustard  having  moved  to  Portland,  wherct 
she  resided  continually  up  to  the  time  of  the 
trial  of  this  action.  The  resiwndent  claims 
title  by  deed  from  Mrs.  £aia  M.  Buck,  which 
was  executed  on  May  29,  1920.  In  the  fall 
of  1910,  the  property  being  vacant,  Mrs. 
Buck  went  into  possession  of  it  and  remained 
there  until  a  short  time  before  she  sold  and 
conveyed  the  same  to  the  respondent.  The 
respondent's  title  rests  upon  adverse  posses- 
sion claimed  to  have  been  open  and  notorious 
and  imder  claim  of  rif^t  for  more  than  10 
years  or  from  the  time  that  Mrs.  Buck  en- 
tered into  the  possession  thereof. 

In  1912  Mrs.  Buck  purchased  certificates 
of  delinquency  which  were  agaiust  the  prop- 
erty and  thereafter  began  foreclosure  of  the 
same.  As  the  result  of  such  foreclosure  she 
received  a  deed  dated  February  20,  1916. 
For  reasons  whldk  It  is  not  necessary  here  to 
detail,  the  foreclosure  proceeding  was  void, 
and  no  rights  are  asserted  by  the  respondent 
from  that  source.  If  the  respondent  prevails, 
it  must  be  by  reason  of  the  fact  that  title 
had  been  acquired  by  adverse  possession  for 
a  period  of  10  years.  It  will  be  admitted 
that  all  the  elements  of  adverse  possessicm 
are  present,  and  that  the  respondent  is  en- 
titled to  prevail  providing  that  Mrs.  Buck, 
wlien  she  entered  the  property,  entered  under 
claim  of  right  and  continued  to  occupy  the 
same  under  a  claim  of  right  prior  to  the  time 
that  she  received  the  deed  as  a  result  of  the 
tax  foreclosure. 

Inquiry  will  first  be  directed  as  to  whether 
she  entered  the  property  under  claim  of 
right  Before  she  entered  she  sought  out  and 
Interviewed  a  Mr.  Gregory  who  had  formerly 
been  the  agent  of  Mrs.  Bustard  and  from 
whom  she  son^t  permission  to  occupy  the 
property.  She  also  received  f r(Mn  him  the  ad- 
dress of  Mrs.  Bustard  in  Portland,  to  whom 
she  wrote  a  letter  with  reference  to  occupy- 
ing the  prc^ierty,  but  no  answer  was  received 
to  this  letter.  The  property  at  this  time  was 
in  a  somewliat  dilapidated  condition  and  the 
city  authorities  would  not  permit  its  being 
occupied  as  a  residence  unless  it  was  put  In 
a  sanitary  condition.  Upon  cross-examina- 
tion Mrs.  Bndc  testifled  that  when  she  en- 
tered the  property  it  was  her  purpose  to  ac- 
quire title  through  a  tax  foreclosure.  Upon 
redirect  examination  she  modified  tills  to 
some  extent  and  stated  that  the  property 
bad  been  vacant  awhile  and  she  "Just  moved 
in,"  and  the  fact  tiiat  it  was  vacant  was 
what  caused  her  to  move  in.  On  recroM- 
examinatlon  she  testiiied: 
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"Q.  Did  he  give  yon  authority  aa  her  agent 
to  move  into  the  house?  A.  He  says,  'Mrs. 
Buck,  I  cannot  rent  the  place  because  there  la 
no  sewer  there;  there  is  no  toilet;  the  city 
had  condemned  it.'  I  said,  'If  I  can  fix  that 
up  with  the  city,  have  I  your  permission?' 
'Sure,'  he  aaid,  'yon  have  my  permission.' " 

.  Thereafter  Mrs.  Bock  occupied  the  prop- 
erty, put  it  In  a  sanitary  condition,  made  im- 
provetnents  upon  it  from  time  to  time,  and 
from  the  time  that  she  acquired  the  tax  cer- 
tificates in  1912  paid  the  taxes  and  assess- 
ments which  were  levied  against  it.  The 
complaint  in  the  tax  foreclosure  proceeding 
was  signed  and  verlfled  by  Mrs.  Buck  on  the 
29th  day  of  March,  1913.  The  defendants 
named  therein  were  Mrs.  Bustard  and  the 
unknown  owners,  if  any.  In  the  complaint 
it  is  recited  that  the  defendants,  one  of 
whom  was  Mrs.  Bustard,  were  the  owners 
or  the  reputed  owners  of  the  property.- 

[1]  If  Mrs.  Buck  did  not  enter  under  claim 
of  right  and  did  not  assert  a  claim  of  right 
prior  to  the  time  of  the  verification  of  this 
complaint,  the  respondent's  title  must  fail. 
When  one  enters  Into  the  possession  of  prop- 
erty the  title  to  which  is  in  another,  there 
is  a  presumption  that  such  entry  is  in  But>- 
ordination  to  the  title  of  the  real  owner,  and 
It  Is  necessary  that  a  hostile  intent  or  a 
claim  of  right  must  be  shown.  O'Donnell  t. 
McCool,  89  Wash.  537,  154  Pac.  1090. 

[2]  Tt>e  evidence  In  this  case  will  not  sus- 
tain a  finding  that  Mrs.  Buck  entered  the 
property  in  1910  under  a  claim  of  right,  or 
that  she  asserted  a  claim  of  right  prior  to 
the  tax  foreclosure  proceeding.  The  allega- 
tion in  the  complaint  in  the  taxi  foreclosure 
to  the  effect  that  Mrs.  Bustard  was  the  own- 
er, which  complaint,  as  above  stated,  was 
signed  and  verified  by  Mrs.  Buck,  is  persua- 
sive evidence  that  up  to  that  time  she  had 
not  held  the  premises  by  a  claim  of  title  hos- 
tile to  that  of  Mrs.  Bustard.  City  of  Cleve- 
land y.  Cleveland,  C,  C.  &  St  I«.  Railway 
Co.  (O.  C.)  93  Fed.  118.  On  the  matter  of  the 
claim  of  right  as  we  view  it,  the  evidence 
goes  no  further  than  that  Mrs.  Buck,  know- 
ing the  property  was  vacant  in  the  fall  of 
1910,  sought  possession  from  one  who  she 
thought  was  the  agent,  and  also  from  the 
owner.  After  having  sought  a  right  to  en- 
ter and  having  received  no  reply  from  the 
»wner,  she  went  into  possession,  made  im- 
provements, and  purchased  the  tax  certifi- 
cates. The  evidence  fails  to  show  a  claim  of 
right  prior  to  the  tax  foreclosure. 

[3]  In  the  respondent's  brief  there  is  fre- 
quent reference  made  to  the  fact  that  Mrs. 
Bustard  had  abandoned  the  property  when 
she  vacated  it  In  the  fall  of  1909  and  went 
to  Portland  to  reside,  but  the  law  is  that  a 
perfect  legal  title  to  corporeal  real  pr<%)erty 
cannot  be  lost  by  abMndonment  1  Cor.  Jur. 
10.     The  appellant  «fas  entitled  to  a  Judg- 


ment quieting  her  title  and  placing  her  In 
possession  of  the  property. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  enter  a  Judgment  as  ber^n 
indicated. 

PARKER,  0.  J.,  and  HOLOOMB,  MACK- 
INTOSH, and  HOVBT,  JJ.,  concur. 


(11»  Wash.  16S) 
IMILLER  0t  al.  V.  SIMITH  at  ux.    (No.  16932.) 

(Supreme  Court  of   Washington.     March  17, 
1922.) 

i.  Parties  «s>50— Qnuitlng  amendment  bring- 
ing in  new  parties  held  not  erroneous. 
It  was  not  error  to  permit  an  amendment 
of  a  complaint  to  bring  in  new  parties  defend- 
ant, where  there  was  no  claim  of  surprise  or 
request  for  a  continuance  and  no  change  in  the 
issue.  • 

2.  Judgment  «=>589(2)— Dismissing  salt  In  an- 
lawful  detainer  held  not  Itar  to  action  for  val- 
ue of  crop. 

A  judgment  dismissing  vendees'  suit  in  tin- 
lawful  detainer  to  oust  vendors  for  failure  to 
surrender  possession  does  not  bar  an  action 
for  the  value  of  a  crop  on  the  land,  no  breach 
of  the  covenants  involved  in  the  latter  action 
being  involved  in  the  former,  which  was  prop- 
erly dismissed,  because,  defendants  having  come 
legally  into  possession,  plaintiffs  should  have 
pursued  an  action  in  ejectment. 

3.  Banks  and  banking  «=»90— Delivery  by  bask 
as  grantors'  agent  held  sufflolent. 

Where  grantors  signed,  sealed,  and  ac- 
knowledged a  deed  and  delivered  it  to  a  bank 
for  delivery  to  grantees  on  payment  of  the  pur- 
chase price,  the  bank's  unconditional  delivery 
thereof,  aa  grantors'  agent,  carried  the  title, 
though  grantees  failed  to  sign  a  collateral 
agreement,  delivered  to  the  bank  with  the  deed, 
that  grantors  be  allowed  to  retain  possession 
for  a  time. 

4.  Principal  and  agent  ®=»I7I  (7)— Grantors 
held  to  bave  ratified  agent's  delivery  by  «o- 
ceptance  of  purchase  price. 

Where  grantors,  who  delivered  a  deed  to  a 
bank  for  delivery  to  grantees  on  payment  of 
the  purchase  price,  accepted  the  latter,  when 
turned  over  to  them  by  the  bank,  with  notice 
that  grantees  had  not  signed  an  agreement,  de- 
livered to  the  bank  with  the  deed,  that  grantors 
be  allowed  to  retain  possession  for  a  time,  they 
ratified  the  bank's  delivery  of  the  deed,  and 
cannot  subsequently  attack  the  validity  thereof. 

5.  Escrows  «=9l— Holding  of  deed  held  as  graa. 
tors'  agent  and  not  as  escrow. 

A  bank  to  which  a  deed  was  delivered  by 
grantors  with  instructions  to  notify  grantees, 
who  were  to  come  and  receive  it  on  payment  of 
the  purchase  price,  held  it  not  in  escrow  but  aa 
grantors'  agent,  and  its  delivery  thereof  to 
grantees  without  reservation  was  effective,  do- 
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Bpite  the  latter'a  faflare  to  sign  an  agreement, 
delivered  to  the  bank  with  the  deed,  that  gran- 
tors retain  posaeaaion  for  a  time. 

6.  Action  9=925(1)— Covenants  ^=3  104 — Com- 
plaint  one  for  eoaverslon  or  on  covenant, 
forms  being  aliolislied;  that  crops  harvastad 
dnrlno  grantors'  possession  after  oonveyaneo 
were  talian  out  by  his  tenant  no  bar  to  Jndg- 
ment  against  vendors. 

A  complaint  in  vendees'  action  against  yen- 
dors  in  possession  after  conveyance,  for  the 
value  of  a  crop  harvested  during  autfh  period 
.  by  vendor's  tenant,  if  susceptible  to  interpre- 
tation as  one  for  conversion,  might  also  be  con- 
sidered as  one  for  breach  of  covenants;  the 
distinctions  between  forms  of  action  having 
been  abolished. 

7.  Crops  9s>5— Grantees  without  actual  no- 
tice of  unrecorded  lease  may  recover  value 
of  crop  harvested  by  grantor's  tenant  after 
conveyance. 

Vendees  without  actual  notice  of  an  un- 
recorded lease  from  vendors  or  of  any  of  the 
lessee's  rights  were  entitled,  as  innocent  bona 
fide  purchasers  for  value,  to  possession  of  a 
growing  crop  or  to  recover  the  value  thereof 
after  it  was  harvested  by  vendors'  tenant. 

8.  Appeal  and  error  «=s269— Award  of  dam- 
ages In  excess  of  ad  damnum  not  reversible 
error,  in  absence  of  exceptions. 

That  the  trial  court  allowed  damages  in 
excess  of  the  amouAt  prayed  for  is  not  ground 
for  reversal,  where  the  amount  awarded  was 
within  the  testimony,  and  no  exceptions  were 
taken  to  the  court's  ruling,  stating  that  evidence 
went  in  without  objection,  and  presumably 
pleadings  could  be  amended. 

Department  2. 

Appeal  from  Superior  Court,  Snohomish 
County;   Balph  C.  Bell,  Judge. 

Action  by  George  Miller  and  another,  co- 
partners, doing  business  as  the  Miller  Log- 
ging Company,  against  Frank  A.  Smith  and 
wife.  Judgment  for  plaintiffs,  and  defend- 
ants -appeal.     Afllrmed. 

Louis  A.  Merrick,  of  Everett,  for  appel- 
lants. 

Coleman  &  Fogarty  and  W.  P.  Bell,  all  of 
Kverett,  for  respondents. 

MACBaNTOSH,  J.  On  August  30,  1920, 
the  appeDants  sold  to  the  respondents  a 
small  farm  for  the  sum  of  $14,000,  upon 
which  a  crop  of  potatoes  was  growing,  which 
the  trial  court  found  to  be  of  the  value  of 
$1,{H)0.  The  appellants  remained  in  posses- 
sion of  the  farm  tmtil  the  1st  of  November, 
1020.  During  this  time  the  potatoes  had 
been  harvested  by  a  Japanese,  who  held  an 
unrecorded  lease  for  the  season  upon  the 
pwtion  of  the  farm  In  which  the  iwtatoes 
grew.  Bespondents  began  this  action,  seek- 
ing to  recover  the  value  of  the  crop  of  po- 
tatoes. Further  facts  will  appear  in  the  dls- 
judslon  of  the  various  assignments  of  «:ror. 


the  first  of  which  Is  that  the  court  erred  in 
allowing  the  respondents  to  amend  their  com- 
plaint at  the  close  of  their  evidence  so  as  to 
bring  In  as  parties  plaintiff  the  wives  of  the 
respondents.  This  was  upon  the  theory  that 
the  action  was  not  one  for  damages  for  con- 
version, but  was  an  action  for  damages  for 
breach  of  the  covraiants  In  a  deed,  and,  being 
such,  the  wives  were  necessary  parties. 

[1]  It  was  not  error  to  permit  this  amend- 
ment, where  there  was  no  claim  of  surprise 
or  request  for  continuance,  and  where,  as 
here,  the  bringing  in  of  new  parties  caused 
no  change  in  the  Issue  which  bad  been  pre- 
sented by  the  pleadings  and  the  evidence. 
Davis  V.  City  of  Seattle,  37  Wash.  223,  79 
Pac.  784;  Leaman  v.  Thompson,  43  Wash. 
579,  86  Pac.  926;  Bobbhis  v.  Wyman,  Part- 
ridge &  Co.,  75  Wash.  621,  135  Pac.  606. 

[2]  After  the  court  had  allowed  the  re- 
spondents to  make  this  amendment  the  ap- 
peUants  were  permitted  to  amend  their  an- 
swer by  setting  up  an  additional  affirmative 
defense,  in  which  they  alleged  that  thereto- 
fore the  respondents  had  begun  an  action 
against  the  appellants  which  involved  the 
right  of  possession  of  the  identical  real  prop- 
erty in  controversy  In  this  case,  and  that  In 
that  action  a  Judgment  had  been  rendered  in 
favor  of  the  appellants  here,  and  that  that 
Judgment  was  res  adjudlcata  of  the  present 
action.  The  court  refused  to  permit  the  In- 
troduction of  this  evidence,  which  is  the  sec- 
ond assignment  of  error.  The  flies  showed 
that  was  a  suit  against  the  appellants,  seek- 
ing to  oust  them  from  the  premises  under 
the  unlawful  detainer  statute,  for  the  reason 
that  they  had  not  surrendered  possession  at 
the  time  of  the  conveyance  to  the  respond- 
ents. It  wiU  be  seen,  therefore,  that  that 
action  in  no  wise  involved  the  breach  of  the 
covenants  of  the  deed  which  are  involved  in 
the  present  action,  and  the  dismissal  of  the 
previous  action  was  Justified  for  the  reason 
that  the  unlawful  detainer  statute  did  not 
apply,  as  the  appellants  had-  come  legally  in- 
to i>osse8slon  of  the  property,  and  the  re- 
spondents should  have  pursued  an  action  in 
ejectment.  Although  the  actions  were  be- 
tween the  same  parties,  the  recovery  sought 
in  each  was  entirely  different,  and  the  issue 
In  this  case  could  not  have  been  tried  out  in 
the  former  one.  For  that  reason  the  court 
was  correct  in  its  ruling,  as  the  Judgment 
in  the  former  action  was  not  res  adjudlcata 
of  this. 

[3,  4]  The  next  assignment  of  error  Is  that 
there  was  no  delivery  of  the  deed  of  August 
30,  1920.  The  testimony  shows  that  the  ap- 
pdlants  signed,  sealed,  and  acknowledged 
the  deed  and  delivered  it  to  a  bank,  which 
was  to  notify  the  respondents,  who  were  to 
come  and  receive  It  upon  the  payment  of  the 
purchase  price.  At  the  time  of  the  delivery 
of  the  deed  and  abstract  to  the  bank  the  ap- 
pellants   seem  also    to   have    delivered    an 
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agreement  signed  by  themselyes,  which  pro- 
vided for  their  being  allowed  to  retain  itoa- 
seesion  of  the  property  until  the  Ist  of  No- 
vember, 1920,  to  enable  them  to  remove  the 
crop  and  their  personal  property  firom  the 
premises.  This  agreement  was  never  signed 
by  the  respondents,  and  the  deed  was  dellv- 
ered  by  the  bank  to  them  without  any  reser- 
vation, the  respondents  paying  the  lull  pur- 
chase price,  which  was  shortly  thereafter 
turned  over  by  the  bank  to  the  appellants, 
who  at  the  time  had  notice  of  the  fact  that 
the  respondents  had  not  signed  the  agree- 
ment, which  the  appellants  now  assert  was  a 
condition  precedent  to  the  right  of  the  bank 
to  deliver  the  deed.  We  cannot  say  that  this 
Invalidated  the  delivery.  The  bank  was  the 
agent  of  the  appellants,  and  although  it  may 
hai^e  violated  its  duty  to  its  principal.  Its 
delivery  to  the  respondents  carried  the  title. 
Moreover,  the  acceptance  by  the  appellants 
of  the  purchase  price  with  full  knowledge  of 
the  fact  that  the  contract  which  they  desired 
to  have  the  respondents  enter  into  bad  not 
been  agreed  to  or  executed  acted  as  a  rafl- 
flcatlon  of  the  delivery,  the  validity  of  which, 
as  far  as  the  respondents  are  concerned,  can- 
not now  be  attacked.  Petticrew  v.  Green- 
shields,  61  Wash.  614,  il2  Pac.  749. 

[5]  It  is  appellants'  contention,  however 
that  the  delivery  to  the  bank  was  an  escrow 
delivery,  and  that  the  rule  is  that  delivery 
by  the  escrow  holder  does  not  become  ef- 
fective until  the  conditions  npon  which  the 
escrow  is  created  have  been  performed.  As 
we  have  already  indicated,  the  bank  was  not 
holding  the  deeds  and  Instruments  under  an 
escrow  agreement,  but  only  as  the  agent  of 
the  appellants.  Nelson  v.  Davis,  102  Wash. 
313,  172  Pac  117a 

There  are  several  other  assignments  of  er- 
ror which  are  based  upon  the  alleged  failure 
to  deliver  the  deed,  but  which  are  unneces- 
sary to  be  considered  in  view  of  our  approv- 
al of  the  lower  court's  finding  that  there  had 
been  a  delivery. 

[t]  It  is  next  contended  that  the  judgment 
cannot  run  against  the  appellant  for  the  rea- 
son that  the  potatoes  were  taken  out  by  the 
Japanese  tenant  This,  of  course,  is  upon  the 
theory  that  the  action  is  one  of  conversion, 
but  though  the  complaint  may  be  susceptible 
to  interpretation  as  one  seeking  damages  for 
conversion,  yet,  under  our  statutes  and  prac- 
tice, the  distinctions  between  forms  of  action 
have  been  abolished,  except  as  applied  to 
certain  special  actions,  and  the  form  or  man- 
ner of  allegation  or  prayer  has  become  im- 
material. Meeker  t.  Gilbert,  3  Wash.  T.  369, 
19  Pac.  18;  Watson  v.  Glover,  21  Wash.  677, 
57  Pac.  519;  Dormltzer'v.  German  Savings, 
etc.,  Society,  23  Wash.  132,  62  Pac.  862;  Dun- 
lap  V.  Bauch.  24  Wash.  620,  64  Pac.  807. 
The  complaint  here  is  subject  to  interpreta- 
tion as  one  for  breach  of  the  covenants  of  a 
deed. 


[7,  S]  The  lease  from  the  appellants  to  the 
Japanese  not  having  been  recorded  and  the 
respondents  having  no  actual  notice  of  such 
a  lease  or  of  any  rights  which  the  Japanese 
may  have  had,  they  were  innocent  bona  fide 
purchasers  for  a  valuable  consideration,  and 
an  action  by  them  upon  the  covenants  can- 
not be  defeated  npon  the  theory  that  at  the 
time  they  took  title  to  the  property  they 
knew  of  any  rights  of  any  third  parties.  At 
that  tinte  they  became  the  owners  of  the 
growing  crop  (Woody  v.  Wagner,  89  Wadi. 
429,  154  Pac.  819),  and  were  entitled  to  its 
possession,  which  was  never  delivered  to  them 
by  the  appellants.  The  damages  awarded  to 
the  respondmts  were  based  upon  the  actual 
tonnage  of  the  ixitatoes,  harvested  at  the  fair 
market  price,  plus  the  $50  for  the  fair  rental 
value  of  the  land  for  the  twp  months  in 
which  the  appellants  unlawfully  occupied  it, 
and,  as  we  read  the  appellants'  .brief,  no  ob- 
jection is  made  to  the  measure  of  damages, 
the  only  criticism  in  that  regard  Is  that, 
whereas  the  complaint  only  asked  for  the 
sum  of  $1,260,  the  Judgment  was  for  $1,560. 
This  amount  was  well  within  the  testimony. 
The  trial  court  in  allowing  this  amount  said: 

"That  is  not  exactly  the  amount  claimed  by 
plaintiffs,  but  is  the  testimony  and  the  e^dence, 
and  it  went  in  without  objection,  and  I  assume 
that  the  pleadings  may  be  amended  to  conform 
to  that  proof." 

No  exception  was  taken  by  the  aivellants 
to  this  ruling  of  the  court,  and,  finding  no 
error  In  the  record,  we  affirm  the  Judgment. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
and  HOVEY,  JJ.,  concur. 


(119  Wasb.  243) 

MILLER  tt  el.  V.  AMERICAN  SAVINGS 
BANK  &  TRUST  CO.    (No.  17017.) 

(Supreme    Court   of   Washington.    March   20, 
1922.) 

1.  Mortgages  e=3244(3)— Mortgage  to  contrac- 
tor preferred  over  mechanics'  Hem,  notwith- 
standing  unrecorded   assignment. 

Where  the  owners  of  property  on  which  a 
house  was  to  be  built  gave  the  contractor  a 
mortgage  for  the  price,  which  the  latter  as- 
signed to  a  bank  to  cover  advances  to  the  con- 
tractor, the  mechanics'  liens  of  materialmen 
and  subcontractors  are  subordinate  to  the  lien 
of  the  mortgage  under  Rem.  Code  1915,  (  1132, 
even  though  the  assignment  of  the  mortgage 
had  not  been  recorded  as  required  by  section 
8781,  to  be  valid  against  bona  fide  purchaser. 

2.  Mortgages  <s=>244(3)— Contmotoft  praalse 
to  pay  materialman  from  mortgage  preesa^s 
gives  no  right  against  assigns*  of  mortgaga. 

A  letter  written  by  a  building  contractor 
to  whom  the  owners  of  the  property  had  given 
a  mortgage  covering  the  contract  price  to  a 
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materialman,  promiamg  to  pay  for  the  ma- 
terida  furnished  from  the  proceeds  of  the 
mortgage,  gives  the  materialman  no  claim 
against  the  assignee  of  the  mortgage,  even 
though  the  assignment  waa  unrecorded. 

3.  Mortgages  «=a244(3)—Piierlty  onoa  aeqnlr- 
etf  cannot  be  lost. 
Priority  once  acquired  by  the  recording  of 
a  mortgage  cannot  be  lost  by  one  holding  it 
mider  an  onrecorded  assignment. 

HoTey,  J.f  ^seating. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; .George  D.  Abel,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by 
George  H.  Miller  against  Hans  L.  Fryberg 
and  others,  In  which  the  Farrell  Lumber 
Company,  a  corporation,  and  another,  also 
claimed  liens,  and  the  American  Savings 
Bank  &  Trust  Company  claimed  the  property 
under  a  mortgage  prior  to  the  liens.  From 
a  Judgment  awarding  the  bank  priority  over 
the  liens,  the  lien  claimants  appeal.  Af- 
firmed. 

Hadley  ft  Hadley,  Mllo  J.  Loveless,  and 
Henry  Clay  Agnew,  all  of  Seattle,  for  appel- 
lanta 

Farrell,  Kane  &  Stratton,  of  Seattle,  for  ro- 
spondeut. 

HOLCOMB,  J.  Fryberg  and  wife,  being 
the  owners  of  the  real  estate  Involved  herein, 
in  King  county,  Wash.,  and  desiring  to  con- 
struct a  dwelling  bouse  thereon,  made,  ex- 
ecuted, and  delivered  to  W.  J.  Byrne  their 
note  for  $2^00,  payable  five  years  after  date, 
and  a  first  mortgage  upon  the  real  estate, 
maturing  five  years  after  date,  which  Instru- 
ments were  dated  February  27,  1920.  In 
consideration  of  the  note,  and  mortgage  se- 
curing the  same,  Byrne  gave  Frybergs  no 
money,  but  agreed  to  construct  the  dwelling 
and  from  the  money  represepted  by  the  note 
and  mortgage  pay  for  all  labor  and  material 
furnished  and  used  In  the  construction  of  the 
house. 

The  mortgage  was  recorded  in  the  office 
of  the  auditor  of  King  county,  on  March  10, 
1920.  Prlot  thereto  Byrne  had  entered  Into 
an  agreement  with  th^  McGlllvray  Building 
Company,  one  of  the  defendants  herein,  for 
the  construction  of  the  dwelling  house,  and 
it  proceeded  with  the  construction,  but  had 
done  nothing  prior  to  the  recording  of  the 
mortgage.  On  March  8, 1920,  Byrne  assigned 
the  note  and  mortgage,  given  him  by  Fry- 
berg and  wife,  to  respondent  American  Sav- 
ings Bank  &  Trust  Company,  a  banking  cor- 
poration, together  with  other  notes  and  a 
mortgage  received  by  Byrne  from  another, 
receiving  the  full  amount  of  this  mortgage 
in  consideration  of  the  assignment  of  the 
notes  and  mortgages.  The  bank  failed  to 
record  Its  assignment  of  the  mortgage  until 


December  2,  1020.  The  McOillvray  Build- 
ing Company,  after  it  proceeded  with  the 
construction  of  the  dwelling  house,  purchased 
lumber  to  be  used  therein  from  appellant 
Farrell  Lumber  Company  about  March  24, 
1920,  and  which  lumber  was  used  in  the  con- 
struction of  the  building. 

The  Farrell  Lumber  Company  investigated 
the  title  to  the  property  prior  to  commencing 
to  furnish  the  materials,  and  discovered  the 
mortgage  from  Fryberg  and  wife  to  Byrne,  of 
record,  and  thereupon  refused  to  furnish  lum- 
ber to  be  used  in' the  construction  of  the  build- 
ing. Thereupon  Byrne  went  to  the  oifice  of  the 
lumber  company,  and  stated  that  he  held  the 
mortgage  upon  the  premises ;  that  the  mort- 
gage was  given  for  the  purpose  of  securing 
funds  to  construct  a  dwelling  house  thereon, 
and  that  he  had  advanced  no  money  to  the 
Frybergs,  but  Intended  to  use  the  fund  rep- 
resented by  the  note  and  mortgage  to  pay 
claims  for  labor  and  materials;  and  to  that 
effect  on  March  25,  1920,  Byrne  addressed 
and  delivered  a  letter  to  the  Farrell  Lumber 
Company,  in  which  he  stated  that  he  had 
made  a  building  loan  upon  the  Fryberg  prop- 
erty, describing  it,  and  that  he  would  be 
pleased  to  deduct  and  pay  to  the  Farrell 
Lumber  Company,  out  of  the  first  mortgage, 
the  amount  of  its  bill,  stating  that  the  lot 
was  clear  and  his  mortgage  was  put  thereon 
for  the  purpose  of  advancing  money  to  build, 
and  that  he  ovmed  the  mortgage.  Upon  re- 
ceipt of  this  letter,  and  on  March  26,  1920, 
the  lumber  company  proceeded  with  the  de- 
livery of  the  lumber  required  to  be  used  In 
the  construction  of  the  building,  and  ceased 
to  furnish  material  on  June  28,  1920,  having 
fpmished  a  total  of  the  value  of  $1,446.95, 
upon  which  Byrne  had  paid  the  sum  of  $500, 
and,  after  deducting  certain  credits,  the  lum- 
ber company's  claim  amounted  to  $821.90. 

The  other  lien  claimants  herein  were  in 
the  same  condition  as  the  Farrell  Lumber 
Company,  except  that  the  B^arrell  Lumber 
Company  had  refused  to  deliver  materials 
until  it  had  a  written  agreement  from  the 
mortgagee  of  record  that  he  would  pay  its 
bill.  No  labor  or  material  was  furnished 
prior  to  the  execution  and  recording  of  the 
mortgage  given  by  the  Frybergs  to  Byrne. 
None  of  the  lien  claimants  had  notice  of  the 
assignment  of  the  mortgage  from  Byrne  to 
the  American  Savings  Bank  ft  Trust  Com- 
pany prior  to  their  furnishing  of  the  labor 
and  materials. 

On  July  20,  1920,  appellant  Miller  com- 
menced his  action  to  foreclose  his  lien,  which 
had  been  previously  filed,  and  filed  a  Us  pen- 
dens on  the  property  of  defendants  Fryberg. 

After  the  filing  of  the  assignment  of  the 
mortgage  from  Byrne  to  the  American  Sav- 
ings Bank  ft  Trust  Company,  the  Farrell 
Lumber  Company,  which  was  an  Intervener 
In  the  Miller  action  to  foreclose  liens,  brought 
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ill  the  American  Savings  Bank  &  Trost  Com- 
pany as  a  defendant  It  filed  its  answer  and 
cross-complaint  setting  up  the  assignment  of 
the  Fryberg  note  and  mortgage  from  Byrne 
to  it  on  March  10,  1820,  as  collateral  to  se- 
cure the  payment  of  a  note  of  $3,800  ex- 
ecuted by  Byrne  to  the  bank,  and  prayed  for 
foreclosure  of  the  Fryberg  note  and  mort- 
gage as  a  prior  lien  upon  the  property.  To 
this  answer  and  cross-complaint  issue  was 
made  setting  up  the  facts  as  hereinbefore 
stated,  and  on  the  trial  of  the  cause  Judg- 
moit  was  entered  whereby  the  mortgage 
executed  by  the  Frybergs  to  Byrne  and  as- 
signed to  the  American  Savings  Bank  & 
Trust  Company  by  Byrne  was  decreed  to  be 
a  prior  lien  upon  the  premises  described,  and 
foreclosed  as  such.  Judgment  was  granted 
for  the  full  face  of  the  note,  together  with 
interest  and  attorney's  fees,  and  provided 
for  a  deficiency.  Appellants  were  each 
given  Judgment  for  the  full  amount  of  their 
liens,  with  costs  and  attorney's  fees  in  the 
order  of  priority,  but  were  each  adjudged 
Junior  and  subsequent  to  the  Judgm^t  of 
the  American  Bank  &  Trust  Company  as  as- 
signee of  the  Byrne  mortage. 

It  is  shown  that  the  American  Savings 
Bank  &  Trust  Company  took  the  note  and 
mortgage  long  before  maturity,  and  in  good 
faith,  and  that  it  had  no  knowledge  of  any 
infirmity  or  agreement  of  any  kind  attached 
to  It,  that  would  destroy  or  affect  its  ne- 
gotiability. It  is  further  shown  that  the 
dealings  had  by  the  bank  with  Byrne  up  Jto 
the  time,  and  after,  this  loan  was  made,  were 
entirely  satisfactory,  and  no  question  or 
trouble  had  ever  developed  in  any  prior  busi- 
ness transactions,  and  that  there  was  noth- 
ing connected  with  this  loan  to  warn  the 
bank  in  any  way  of  any  infirmity  or  indicate 
that  it  was  not  a  bona  fide  transaction. 

Appellants  urge  as  error  the  adjudication 
of  the  American  Savings  Bank  &  Trust  Com- 
pany assigned  mortgage  to  be  a  prior  lien 
to  that  of  appellants;  and  In  granting  the 
Judgment  to  the  bank  and  trust  company  for 
the  full  amount  of  the  Fryberg  note  an^ 
mortgage,  refusing  to  apportion  the  amount 
to  bo  recovered  by  It  between  the  Frylierg 
note  and  another  note  held  as  collateral 
along  with  the  Fryl)erg  note. 

It  is  the  contention  of  appellants  that  by 
falling  to  file  its  assignment,  which  would 
have  given  notice  to  materialmen  and  me- 
chanics that  It  had  acquired  Byrne's  inter- 
est In  the  Fryberg  note  and  mortgage,  the 
bank  permitted  Byrne  to  record  the  mortgage 
and  defraud  the  lien  claimants  by  dealing 
with  them  as  the  owner  of  the  mortgage,  and 
that  the  bank  lost  its  priority  as  against  the 
subsequent  lien  daimsnts  by  reason  of  sec- 
tion 8781  Remington's  1915  Code.  That  sec- 
tion Is  as  follows: 

"All  deeds.  mortKages,  and  assignments  of 
mortgages,  shall  be  recorded  in  the  office  of 


the  eonn^  auditor  of  the  coant;  where  the  tend 
is  situated,  and  shall  be  valid  as  against  lions 
fide  purchasers  from  the  date  of  their  filing  for 
record  in  said  office;  and  when  so  filed  shall  be 
notice  to  all  the  world." 

We  held  in  McDonald  v.  Johns,  62  Wash. 
521,  114  Pac.  176,  33  L.  R.  A.  (N.  S.)  67,  that 
the  above  statute  should  be  considered  to 
mean  bona  fide  mortgagors  or  Incumbrancers 
as  well  as  bona  fide  purchasers,  and  pro- 
vided protection  for  all  such  subsequent  to 
the  given  conveyance  or  mortgage ;  and  held 
in  the  same  case  that  the  statute  quoted  Im- 
posed upon  any  given  mortgagee  the  daty 
of  making  a  public  record  of  his  mortgage  for 
the  information  and  guidance  and  protection 
of  those  who,  at  a  subsequent  time,  may  have 
occasion  to  deal  concerning  the  land,  failing 
in  the  discharge  of  which  duty  he  shall  lose 
the  priority  otherwise  to  be  accorded  to  him. 

Appellants  therefore  insist  that  the  stat- 
ute cited  applies  to  the  assignment  as  well 
as  to  the  mortgage  Itself.  Seattle  National 
Bank  V.  Ally,  66  Wash.  610,  120  Pac.  M,  is 
quoted  and  strongly  relied  upon  as  being  to 
that  effect  That  case  dealt  with  a  subse- 
quent release  of  a  mortgage  duly  recorded 
rather  than  an  assignment.  The  mortgagee 
in  that  case,  for  a  valuable  consideration, 
sold  and  Indorsed  the  notes  and  delivered 
them,  with  the  mortgage  to  the  transferee,  but 
did  not  execute  or  deliver  to  the  transferee 
any  written  assignment  of  the  mortgage. 
Thereafter,  and  without  the  knowledge,  au- 
thority, or  consent  of  her  transferee,  she  exe- 
cuted and  delivered  to  the  promisor  and 
mortgagor,  Ally,  a  written  release  of  the 
mortgage,  and  the  release  was  filed  for  rec- 
ord. On  the  same  day  the  release  was  filed. 
Ally  executed  and  d^lvered  to  another  his 
note  secured  by  a  mortgage  upon  the  same 
real  estate,  which  was  recorded  on  the  date 
of  its  execution.  The  Seattle  National  Bank, 
which  held  the  mortgage  first  executed  by 
Ally,  which  had'  l>een  satisfied  of  record  by 
the  mortgagee,  brought  suit  to  foreclose  the 
mortgage  upon  its  assignment  The  court 
entered  a  decree  of  foreclosure  and  adjudged 
that  the  mortgages  of  Lichtenberg  and  others 
were  liens  prior  to  that  of  the  Seattle  Na- 
tional Bank. 

[1]  Under  the  situation  shown  In  that  case, 
there  Is  no  doubt  that  the  decision  was  cor- 
rect; but  It  does  not  apply  to  the  situation 
In  this  case.  There  the  transferee  of  the 
notes  took  no  assignment  of  the  mortfrnge 
which  it  could  have  recorded,  and  did  not 
have  it  in  its  iwwer  as  between  it  and  the 
mortgagor  to  prevent  the  mortgagee  from 
subsequently  releasing  or  assigning  the  same 
mortgage  of  record.  When  other  Intending 
Incumbrancers  examined  the  record,  they 
found  that  the  mortgage  to  the  National 
Bank,  which  had  once  been  a  lien  upon  the 
property,  had  been  satisfied  and  released, 
and  upon  the  strength  of  that  record  a  new 
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mortgage  was  given  as  a  first  lien  upon  the 
property  to  another  mortgagee,  and  another 
mortgage  given  as  a  second  Uen  to  another 
mortgagee,  both  of  whom  were  abaolately  In- 
nocent parties,  and  parted  with  valuable  con- 
sideration. In  the  case  at  bar,  any  one  deal- 
ing with  the  Frybergs  or  with  the  real  estate 
in  question  and  examining  the  record  would 
find  Byrne's  mortgage  of  record.  They  would 
find  that  the  lien  of  the  mortgage  was  ahead 
of  any  Ilea  which  they  could  obtain.  They 
obtained  no  Interest  in  the  mortgage  and 
had  done  nothing  In  the  way  of  furnishing 
materials  or  labor  prior  to  the  recording  pf 
the  mortgage,  which  would  give  them  priority 
under  our .  lien  statutes.  Our  Uen  statutes 
In  section  1132  provided  that  mechanics'  and 
materialmen's  liens  shall  be  "preferred  to 
any  lien,  mortgage  or  other  incumbrance 
which  may  have  attached  previously  to  that 
time,  and  which  was  not  filed  or  recorded  so 
as  to  create  constructive  notice  of  the  same 
prior  to  that  time,  and  of  which  the  lien 
claimant  had  no  notice."  Here  the  Byrne 
mortgage  had  been  recorded  prior  to  the  fur- 
nishing of  any  labor  or  materials,  and  the 
Uen  claimants  had  constructive  notice  of  It. 
^e  Farrell  Lumber  Company  bad  both  con- 
structive and  actual  notice  of  It 

(2]  It  is  claimed  that  it  is  in  a  different 
position  from  the  other  appellants,  because 
of  the  letter  which  Byrne  gave  it  promising 
to  pay  It  out  of  the  proceeds  of  the  mort- 
gage; but  we  think  It  Is  in  no  better  posi- 
tion than  any  of  the  other  claimants.  It 
obtained  no  assignment  of  the  mortgage 
which  it  could  hold  as  against  the  bank's  un- 
recorded assignment  The  letter,  In  fact, 
was  simply  a  promise  to  pay  ont  of  the  pro- 
ceeds of  the  mortgage,  and  the  lumber  com- 
pany must  have  been  expecting  to  obtain  its 
pay  out  of  such  proceeds,  but  from  Byrne, 
not  from  the  bank. 

[3]  The  law  is  well  settled  that — 

'Triority  once  obtained  cannot  be  lost.  The 
registry  of  a  deed  or  mortgage  is  equivalent  to 
a  notice  of  it  to  all  persons  who  may  subse- 
quently become  Interested  in  the  property,  and 
fully  protects  the  grantee's  rights.  A  mort- 
gage having  once  obtained  priority  by  record 
does  not  lose  its  place  by  being  held  by  any 
one  nnder  an  unrecorded  assignment.  And  al- 
thongh  the  mortgagee  had  notice  of  a  prior  un- 
recorded mortgage,  or  there  are  equities  such 
that  his  own  mortgage  is  in  his  hands  subject 
to  them,  yet  if  he  assigns  his  mortgage  for  a 
valuable  consideration  to  one  who  has  no  notice 
of  the  earlier  mortgage,  or  of  such  equities, 
the  assignee  is  entitled  to  hold  the  mortgage  as 
a   prior  lien  upon   the  land,  soleLv  upon  the 


ground  that  it  was  first  recorded.    ♦    •    ♦ 

"This  precedence  follows  them  through  any 
subsequent  transfer,  or  through  any  proceed- 
ings to  enforce  the  liens." 
Jones  on  Mortgages  (7th  Bd.)  (  525. 

To  the  same  effect  are  the  following  au- 
thorities: Curtis  V.  Moore,  152  N.  Y.  159, 
•16  N.  B.  168,  57  Am.  St.  Rep.  506 ;  People's 
Trust  Co.  V.  Tonkonogy,  144  App.  Div.  333, 
128  N.  Y.  Supp.  1055;  Nashua  Trust  Co.  v. 
Bdwards  Manufacturing  Co.,  99  Iowa,  109, 
68  N.  W.  587,  61  Am.  St  Rep.  226;  19 
R.  0.  L.  3131,  pp.  361,  362.  (It  may  be 
observed  that  we  do  not  concur  with  all 
the  reasoning  and  statements  in  the  Iowa 
case  above  cited,  for  that  court  there  held 
that  lienors  and  incumbrancers  could  not  be 
considered  as  purchasers  for  value  without 
notice;  while  we  held  that  they  are  entitled 
to  protection  as  purchasers  as  heretofore 
stated.) 

We  are  bound  to  conclude  that  the  Judg- 
ment and  decree  of  the  trial  court  was  cor- 
rect, and  it  is  affirmed. 

PARKKR,  C.  3,  and  MAIN  and  MACKIN- 
TOSH, JJ.,  concur. 

HOVBT,  3.  I  dissent  When  the  Legis- 
lature included  assignments  of  mortgages  in 
the  recording  statute,  they  should  be  deemed 
to  have  intended  the  recording  of  these  in- 
•struments  to  have  the  same  effect  as  the  re- 
cording of  the  other  instruments  named  in 
the  act  The  recording  of  an  assignment  is 
not  alone  for  the  benefit  of  the  holder,  but  is 
also  for  the  protection  of  other  persons  who 
deal  with  property.  As  long  as  the  record 
shows  the  original  mortgagee  to  be  the  own- 
er, third  persons  dealing  with  the  property 
should  be '  justified  in  so  treating  him.  In 
Seattle  National  Bank  v.  Ally,  66  Wash.  610, 
120  Pac.  94,  the  holder  of  the  instruments 
had  failed  to  take  an  assignment;  but,  so 
far  as  third  persons  were  concerned,  the 
holder  was  in  no  different  imsltion  than  the 
holder  in  this  case.  In  fact  this  holder  was 
more  negligent  because  it  had  an  assignment 
and  faUed  to  record  it  It  seems  to  me 
that  the  statute  is  clearly  against  the  re- 
spondent, and  the  equities  are  even  more  so, 
as  in  this  case  the  mortgaged  property  has 
been  improved  and  the  security  increased  as 
a  result  of  the  negligence  of  the  respondent, 
and  it  is  permitted  to  profit  by  Its  own  fail- 
ure to  comply  with  the  provisions  of  the 
statute  which  say6,  "Assignments  of  mort- 
gage shall  be  recorded." 
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(119  Waah.  SB) 

STATE  ex  ref.  AUTOMOBILE   INS.  EXCH. 

V.  KUYKENDALL,  Director  of  Pubilo 

Work*.     (No.   17064.) 

(Supreme  Court  of  Washington.     March  18, 
1922.) 

i.  insaranoe  «s»57(2)— AotomoMIe  Insurance 
oxohange  held  authorized  to  writs  l«8urance 
necessary  for  certificates  authorizing   auto- 
mobile transportation  for  hire;    "company." 
Under  Kern.  Code  1915,  §§  6059—2,  605»- 
85,  6069—86,  subd.  6,  an  automobile  insurance 
exchange,   not  incorporated   but   organized  'as 
"interinsurers,"  htld  a  "company"  authorized  to 
write  insurance  required  by  Laws  1921,  p.  341, 
S  5,  as  a  condition  of  granting  certificates  au- 
thorizing auto  transportation  for  hire. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
pany.] 

2.  Insurance  <S=357 (2)— Automobile   Insurance 
exchange  held  authorized  to  write  liabiiity  in- 
surance under  statute  as  to  licensing  auto- 
mobile transportation. 
Under  Bern.   Code,   1915,   i  6069—83,   an 
automobile  insurance  exchange,  authorized  by 
its  certificate  from  the  insurance  commissioner 
to  write  insurance  "in  classes  named  as  fol- 
lows:  Class  6,  fidelity  and  surety  insurance  au- 
thorizing the  issuance  of  motor  vehicle  bonds 
required  by  Laws  1915,  p.  227,  and  class  13^, 
motor  veliicle  insurance,  all  hazards   (interin- 
snrance  plan),"  held  authorized  to  write  not  only_ 
the  surety  insurance  called  for  by  Laws  1921,' 
p.  341,  I  6,  but  also  liability  insurance  therein 
called  for. 

En  Banc. 

Mandamus  by  the  State,  on  the  relation  of 
the  Automobile  Insurance  Exchange,  against 
B.  V.  Kuykendall,  Director  of  Public  Worlts. 
Writ  ordered  to  Issue. 

Frank  O.  Owlngs,  of  Olympla,  and  John  B. 
Van  Dyke,  of  Seattle,  for  relator. 

Lindsay  U  Thompson,  Raymond  W.  Clif- 
ford, and  Troy  &  Sturdevant,  all  of  Olympla, 
for  respondent 

MACECINTCSH,  3.  Mandamus  is  asked 
requiring  the  director  of  public  works  to  re- 
ceive and  file  policies  of  Insurance  Issued  by 
Automobile  Insurance  Exchange  in  compli- 
ance with  section  6,  c.  Ill,  Laws  1921.  This 
action  is  supplemental  to  that  reported  In 
State  ex  rel.  Gillespie  v.  Kuykendall  (Wash.) 
201  Pac.  778,  the  relator  In  that  action  being 
the  Intervener  In  this,  the  controversy  in 
both  actions  being  primarily  between  that 
relator  and  the  relator  here,  Automobile  In- 
,8Urance  Exchange.  He  was  a  former  mem- 
ber of  the  exchange,  and  is  now  seeking  to 
prevent  its  writing  Insurance  under  the  sec- 
tion above  referred  to,  which  reads  as  fol- 
lows: 


'^The  commission  shall  in  the  granting  «rf 
certificates  to  operate  any  auto  transportation 
company,  for  transporting  persons,  and,  or, 
property,  for  compensation  require  the  owner 
or  operator  to  first  procure  liability  and  prop- 
erty damage  insurance  from  a  company  licensed 
to  make  liability  insurance  in  the  state  of 
Washington  or  a  surety  bond  of  a  company 
licensed  to  write  surety  bonds  in  the  state  of 
Washington  on  eadi  motor  propelled  vehicle 
used  or  to  be  used  in  transporting  persons,  and, 
or  property,  for  compensation,  in  the  amount 
of  not  to  exceed  $5,000.00  for  any  recovery  for 
personal  injury  by  one  person  and  not  less 
than  $10,000.00  and  in  such  additional  amount 
as  the  Commission  shall  determine,  for  all  per- 
sons receiving  personal  injury  by  reason  of 
one  act  of  negligence  and  not  to  exceed  $1,- 
(XIO.OO  for  damage  to  property  of  any  person 
other  than  the  assured,  and  maintain  such  lia- 
bility and  property  damage  insurance  or  surety 
bond  in  force  on  each  motor  propelled  vehicle 
while  so  used,  each  policy  for  liability  or  prop- 
erty damage  insurance  or  surety  bond  required 
herein  shall  be  filed  with  the  Commission  and 
kept  in  full  force  and  effect  and  failure  so  to 
do  shall  be  cause  for  the  revocation  of  the  cer- 
tificate." 

[1]  1.  It  Is  claimed  that  the  Automobile 
Insurance  Exchange  is  not  a  "company" 
within  the  provisions  of  that  section,  which 
provides  that  Insurance  "from  a  company" 
shall  be  procured,  etc  The  argument  Is  that 
the  exchange  Is  not  incorporated,  and  has  no 
charter,  and  that  the  section  is  confined  to 
incorporated  companies,  and  that  the  In- 
surance Code  of  this  state  requires  all  insur- 
ance to  be  made  by  Incorporated  companies. 
On  the  contrary,  however,  the  Insurance 
Code  makes  explicit  provision  for  the  writing 
of  Insurance  by  a  concern  such  as  the  ex- 
change. In  the  first  place,  section  6059 — ^2, 
Rem.  (Tode  provides: 

"The  terms  'company,'  'corporation,'  or  "in- 
surance company'  or  'insurance  corporation,'  in 
this  act,  unless  the  context  otherwise  requires, 
includes  all  corporations,  associations,  part- 
nerships, or  individuals  engaged  as  insurers  in 
the  business  of  insurance." 

If,  under  this  definition,  the  exchange  can 
be  said  to  be  a  "company,"  then 'it  is  a  "com- 
pany" within  the  meaning  of  section  5,  c. 
Ill,  Laws  1921.  The  organization  of  the  ex- 
change is  that  knovm  as  "interlnsurers,"  and 
the  organization  of  such  concerns  la  provided 
for  in  the  Insurance  Code,  for  we  find  in  sec- 
tion 6059—85  that: 

"The  following  number  «t  citizens  of  the 
United  States,  two-thirds  of  which  number 
shall  be  residents  of  the  state  of  Washington, 
may  incorporate  a  company  as  follows:  •  •  • 
For  an  organization  of  'interinsnrers,'  not  less 
than  twenty-five  •  •  •  by  making  and  sub- 
scribing written  articles  of  incorporation  •  •  • 
which  articles  shall  state:  *  •  • "  Then  ena- 
merating  the  contents  of  the  articles. 
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The  record  shows  that  these  proTislons 
have  been  compiled  with  by  the  exchange. 
Section  e05&— 86,  subd-  5,  provides  that  no 
domestic  mutual  Insurance  company  shall  be 
authorized  to  do  business  until  It  shall  have 
qualified  Itself  as  follows: 

"It  it  is  formed  to  transact  bualness  as  in- 
terinsurers  only  between  the  parties  forming 
the  company  and  all  parties  who  shall  become 
members  and  interinsurers  therein,  no  such 
company  shall  be  formed  nor  transact  any  busi- 
ness as  insurers  until  not  less  than  twenty-five 
persons  or  parties,  each  of  whom  must  be  worth 
in  his  or  its  own  right  not  less  than  twenty 
thousand  dollars  above  all  liabilities,  in  prop- 
erty located  within  this  state,  such  fact  to  be 
determined  by  the  Commissioner,  and  in  de- 
termining the  same  he  may  talte  the  verified 
statement  of  such  parties,  and  the  signed  re- 
ports of  a  reputable  commercial  agency  having 
upward  of  one  hundred  thousand  subscribers, 
which  persons  or  parties  shall  first  prescribe 
and  adopt  the  terms  and  conditions  upon  which 
they  will  be  governed  and  become  interinsur- 
ers each  with  the  other,  and  each  shall  be  in- 
dividually liable  with  every  other  solvent  mem- 
ber of  such  company  to  ratably  pay  and  dis- 
charge all  losses  and  legal  claims  accruing 
against  such  company.    •   *    *" 

The  Insurance  Oode  erpreasly  providing 
for  a  concern  such  as  the  relator  her»  brings 
)t  within  the  definition  given  in  section 
6059 — 2,  and  therefore  the  exchange  is  such 
a  "company"  as  is  called  for  In  section  5,  o. 
Ill,  Laws  1921. 

[2]  2.  The  next  complaint  against  the  re- 
lator Is  that  it  Is  not  authorized  to  write  the 
lilnd  of  Insurance  provided  for  in  section  5, 
c.  Ill,  Laws  1921.  The  certificate  issued  to 
the  relator  by  the  Insurance  C!ommissioner 
of  the  state  which  authorizes  It  to  do  busi- 
ness grants  to  that  company  the  authority — 

'^  write  insnrance  in  the  state  of  Washing- 
ton, in  classes  named  as  follows:  Class  5, 
fidelity  and  surety  insurance  authorizing  the 
issuance  of  motor  vehicle  bonds  required  by 
chapter  57,  Laws  1916,  and  class  13%,  motor 
vehicle  insurance,  all  hasards  (interinsurance 
plan)." 

As  far  as  the  discussion  of  this  question  is 
concerned,  the  Insurance  Code,  In  section 
6069—83,  which  classifies  the  difTerent  types 
of  insurance,  Is  as  follows : 

"(6)  Fidelity  and  surety  insnrance,  being  the 
guaranteeing  of  persons  holding  the  places  of 
public  or  private  trust;  guaranteeing  the  per- 
formance of  contracts  other  than  insurance 
policies;  or  guaranteeing  and  executing  all 
bonds,  undertakings  and  contracts  of  surety- 
sliip. 

"(6)  Liability  insurance,  being  all  insnrance 
against  loss  or  damage  resulting  from  .accident 
to  or  injury,  fatal  or  nonfatal,  suffered  by  an 
employee  or  other  person  and  for  whidi  the  in- 
surer is  liable.    •    •    • 


"(18%)  Motor  vehicle  insurance,  being  in- 
surance on  motor  vehicles  operated  by  power 
generated  witliin  or  without  such  vehicles,  ex- 
cept those  operating  on  water  or  on  rails, 
against  loss  or  damage  or  loss  of  use  of  or  to 
the  vehicle,  furnishings,  tools,  appliances  and 
equipment;  or  legal  liability  for  loss  or  dam- 
age to  persons  or  property  resulting  through 
the  operation  of  the  vehicle;  caused  by  fire, 
self-ignition  and  explosion,  theft,  collision,  or 
other  insurable  hazards,  including  all  hazards 
incident  to  transporting  such  vehicle  by  land 
or  by  water." 

The  right  of  the  relator  to  write  surety  in- 
surance, which  is  one  of  the  forms  of  insur- 
ance called  for  la  section  6,  c.  Ill,  Laws 
1921,  cannot  be  questioned  under  the  author- 
ity given  it  by  the  Insurance  Commission,  or 
to  write  insurance  under  class  6  Just  noticed. 
The  only  question  arises  ab  to  the  extent 
of  the  authority  tmder  class  13%.  The  In* 
surance  Code  when  it  was  originally  passed 
in  1911  contained  classes  6  and  6,  but  did  not 
contain  class  13%,  and  the  only  provision  for 
liability  insurance  was  that  provided  in  class 
6.  At  that  time  the  Issuance  of  liability  in- 
surance such  as  that  provided  for  In  chapter 
111,  Laws  1921,  was  a  class  of  business  little 
known  to  the  law,  and  the  Insurance  Code 
carried  bo  provision  for  the  writing  of  such 
Insurance,  and  class  6  by  its  terms  was  prin- 
cipally applicable  to  liability  arising  between 
employer  and  employee.  In  1913  the  Insur- 
ance Code  was  amended  so  as  to  add  classi- 
fication 13%,  which  expressly  relates  to  mo- 
tor vehicle  insurance,  and  recognizes  a  class 
of  insurance  easily  and  radically  differing 
from  that  covered  in  class  6.  It  is  the  in- 
tervener's contention  that,  l>ecause  section 
5  of  chapter  111,  Laws  1021,  provides  for 
the  procuring  of  liablUty  and  property  dam- 
age insurance  from  a  company  authorized 
to  malce  "liability  Insurance,"  the  relator 
here,  not  being  a  company  authorized  to 
write  liablUty  Insurance  under  class  6,  is  not 
emi>owered  to  write  the  insurance  called  for 
in  section  5,  c.  Ill,  Laws  1921.  If  the  inter- 
vener's argument  la  sound,  strictly  speaking 
there  could  be  no  policy  writtMi  under  sec- 
tion 6  except  surety  lx>nds,  for  the  companies 
authorized  to  write  only  under  class  6  could 
not  write  the  kind  of  insurance  called  for  by 
section  6.  Class  13%,  it  will  be  noticed,  ex- 
pressly provides  that  companies  writing  mo- 
tor vehicle  insurance  shall,  write  "legal  Ua- 
Ulity  (Insurance)  for  loss  or  damage  to  per- 
sons or  property,"  etc,  and  a  company  au- 
thorized to  do  business  under  class  13%  would 
certainly  be  a  company  authorized  to  write 
liability  and  property  damage  insurance  un- 
der a  license  to  make  liability  insurance,  fall- 
ing within  the  exact  words  of  section  5.  It 
therefore  must  be  held  that  a  company  au- 
thorized to  write  Insurance  under  claaa  13% 
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is  authorized  to  write  the  exact  kind  of  lia- 
bility insurcmce  called  for  by  section  5. 

The  fundamental  error  of  the  relator  in  this 
connection  Is  that  be  assumes  that  the  only 
form  of  liability  insurance  known  to  the  In- 
surance Code  is  that  which  is  provided  for  In 
class  6,  whereas  class  X^Mt  provides  for  a 
special  fomk  of  liability  insurance  by  includ- 
ing it  in  motor  vehicle  insurance.  The  case 
of  Hadfleld  v.  Lundln,  08  Wash.  657,  168  Pac. 
516,  L.  R.  A.  1918B,  909,  Ann.  Cas.  1918C,  942, 
is  inappropriate,  as  that  case  merely  decided 
that  the  requirement  that  a  "surety  bond" 
be  given  by  Jitney  drivers  was  nOt  satisfied 
by  procuring  a  "liability  bond."  So  here,  if 
section  5  called  for  notblng  but  the  fumisb- 
ing  of  surety  bonds  the  exchange  would  not 
be  authorized  to  write  insurance  under  class 
13%,  and  the  furnishing  of  a  policy  of  that 
classification  would  not  satisfy  the  require- 
ment of  a  "surety  bond." 

3.  The  real  reason  why  the  director  of 
public  works  has  refused  to  accept  the  i>oU- 
cies  oltered  by  the  relator  is  not  because  he 
questions  the  right  of  the  relator  under  its 
certificate  of  authority  to  write  the  poli- 
cies called  for  in  section  6,  but  that  he  fears 
that  he  has  been  enjoined  from  accepting 
such  policies  by  the  conditions  existing  in 
the  former  case  of  Gillespie  v.  Kuykendall, 
above.  He  has  taken  the  position  that  in 
that  case  a  temporary  restraining  order 
therein  issued  is  still  In  ^ect,  and  that  he 
dare  not  violate  its  terms  by  receiving  and 
filing  these  policies.  In  that  action  an  alter- 
native writ  of  prohibition  was  issued,  re- 
straining the  director  of  public  works  from 
receiving  and  filing  bonds  issued  by  the  ex- 
change or  to  show  cause  why  he  should  not 
be  permanently  restrained.  The  director's 
demurrer  to  the  petition  was  sustained  by  the 
lower  court  and  the  alternative  writ  was 
quashed.  On  appeal  this  court  reversed  the 
action  of  the  lower  court  and  sent  the  cause 
back  for  hearing  on  the' merits,  holding  that 
the  demurrer  had  been  improperly  sustained. 
It  is  the  director's  position  that  this  action 
reinstated  the  alternative  writ  of  mandate^ 
and  that  he  is  in  danger  of  being  in  contempt 
of  court  if  he  receives  and  files  these  policies 
offered  by  the  relator  here.  This  matter  is 
of  no  concern  now  in  view  of  the  fact  that 
all  parties  interested  have  stipulated  in  this 
present  action  that  the  determination  of  this 
cause  shall  be  oondusive  of  the  prior  one, 
and  the  disposition  of  this  case,  therefore, 
terminates  all  matters  involved  in  the  case 
of  State  ex  rel.  Gillespie  v.  Kuykendall. 

For  the  reasons  stated,  the  writ  will  issue. 

PARKER,  C.  J.,  and  BRIDGES,  MAIN, 
HOLCOMB,  TOIvMAN,  MITCHELL,  and 
HOVET,   JJ.,   concur. 


STATE  V.  LLEWELLYN. 


(US  wuh.  nm 

(N*.    17031.) 


(Supreme  Ooort  of  WasUngttm.     Mardi  24, 
1922.) 

1.  Criminal  law  «=»395  —  Policemen's  entry 
through  door  opened  to  admit  another  held 
not  unlawful,  so  as  to  render  inadmissible 
seized  vessels  containing  liquor. 

Policemen's  entry  into  a  dosed  saloon 
through  a  door  opened  from  within  to  admit 
another  held  not  unlawful,  so  as  to  render  in- 
admissible seized  vessels  containing  intoxicat- 
ing liquors. 

2.  Arrest  ®=363(3)— For  misdemeanor  may  be 
made  without  warrant  when  committed  in  of- 
ficer's presence. 

Arrests  for  misdemeanor  may  be  made 
without  a  warrant  when  the  offense  is  commit- 
ted in  the  arresting  officer's  presence. 

3.  Intoxicating  liquors  $=3249— Seizure  of  liq- 
uor from  defendant's  hands  without  warraat 
held  not  unlawful. 

Where  policemen  lawfully  entered  a  saloon, 
seizing  a  pitcher  of  intoxicating  liquor  from  the 
manager's  hands,  under  circumstances  indi- 
cating that  he  was  unlawfully  disposing  of  it, 
was  not  unlawful,  though  the  officers  had  no 
warrant;  they  being  justified  in  taking  cog- 
nizance of  the  fact  that  a  crime  was  being  com- 
mitted, and  no  search  being  required  to  find 
the  evidence  thereof. 

4.  Criminal  law  <3=s>394 — Officers'  testlmoay  a* 
to  seizure  of  Intoxicating  liquors  admissible. 

Policemen,  who  lawfully  entered  a  saloon 
after  closing  hours  and  seized  intoxicating  liq- 
uors in  the  manager's  actual  physical  posses- 
sion and  in  plain  view,  under  such  circumstanc- 
es as  to  indicate  an  unlawful  disposition  there- 
of could  testify  as  to  what  occurred. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County ;  Geo.  D.  Abel,  Judge. 

S.  D.  Llewellyn  was  convicted  of  unlaw- 
fully possessing  intoxicating  liquor,  and  he 
appeals.    Affirmed. 

Dan  Pearsall,  of  Aberdeen,  for  appellant. 
Austin   M.    Wade,   of   Aberdeen,   for    the 
State. 

FULLERTON,  J.  The  appellant,  Llewel- 
lyn, was  convicted  In  a  Justice  court  of  Grays 
Harbor  county  of  the  crime  of  unlawfuliy 
havlng  in  his  possession  intoxicating  liquor, 
and  from  the  Judgment  of  conviction  ap- 
pealed to  the  superior  court  of  that  county. 
Prior  to  the  time  the  cause  was  set  for  trial 
in  the  superior  court,  he  filed  a  petition  in 
that  court,  entitled  as  a  petition  for  the  ex- 
clusion and  return  of  evidence,  In  -which  he 
alleged  that  certain  police  officers  of  the  city 
of  Aberdeen  had,  without  a  search  warrant 
or  othef  authority,  broken  into  and  entered 
his  place  of  business  after  the  same  had 
been  closed  for  the  day,  and  had  iUegally 
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and  nnlawftiny  taken  tberefrom  a  pitcher, 
some  drinking  glasses,  and  a  bottle  contain- 
ing some  form  of  liquid;  that  nnless  re- 
strained by  the  court  the  oflBcers  would  testi- 
fy as  to  what  occurred  In  the  place  after 
their  unlawful  and  Illegal  entry  therein ; 
and  that  the  prosecution  would  Introduce  on 
the  trial  of  the  cause  the  pitcher,  glasses, 
and  liquid  as  evidence  of  the  petitioner's 
guilt,  unless  restrained  by  the  court.  The 
prayer  of  the  petition  was  that  the  pitcher, 
glasses,  and  liquid  be  returned  to  him,  and 
that  the  police  officers  be  restrained  from 
testifying  as  to  anything  that  occurred  In 
the  place  after  their  entry  therein. 

The  state,  answering  the  petition,  admitted 
the  seizure' of  the  pitcher,  glasses,  and  liquid, 
averring  the  liquid  to  be  intoxicating  liquor, 
commonly  known  as  moonshine  whisky,  but 
denied  that  the  officers  seizing  the  same 
broke  into  the  building,  or  that  they  other- 
wise unlawfully  entered,  averring  that  they 
entered  as  of  right. 

At  the  time  the  cause  was  called  for  trial - 
the  question  arose  whether  the  issue  made  by 
the  petition  should  be  first  tried,  and  the 
court,  after  hearing  the  statements  of  coun- 
sel and  finding  a  disagreement  between  them 
as  to  the  facts,  announced  that  it  would  pro- 
ceed with  the  trial  and  reserve  the  question 
tor  determination  after  the  evidence  thereon 
bad  been  introduced. 

At  the  hearing  it  developed  that  the  appel- 
lant, Llewellyn,  conducted  a  place  where 
cigars,  candies,  and  soft  drinks  were  sold. 
The  officers  testified  that  they  were  attract- 
ed to  the  place  after  it  had  been  closed  for 
the  day  by  a  light  burning  therein ;  that  tbey 
walked  over  to  the  place  and  discovered  a 
number  of  men,  apparently  much  interested 
in  something  that  was  taking  place  on  the 
bar  over  which  the  soft  drinks  were  usually 
served;  that  at  about  that  time  a  person 
came  up  the  street  and  knocked  on  the  en- 
trance door  of  the  building,  and  that  they 
then  moved  down  to  the  door ;  that  the  door 
was  opened  from  the  Inside,  and  that  they 
went  in  ahead  of  the  person  knocking;  that 
as  they  entered  the  building  the  person  open- 
ing the  door  discovered  that  they  were  offi- 
cers, and  sought  to  warn  the  men  at  the  bar 
by  hollowing,  "Look  out !"  that  the  men  were 
shaking  dice,  having  considerable  sums  of 
money  stacked  in  front  of  them,  and  were  so 
intent  upon  the  game  as  to  give  no  heed  to 
the  warning  until  they  were  upon  them  ;  that 
when  the  men  discovered  their  presence,  cer- 
tain of  the  players  grabbed  the  money,  and 
that  the  appellant  grabbed  a  pitcher  which 
was  on  a  draining  board  behind  the  bar; 
that  one  of  the  officers  reached  for  the  pitch- 
er at  the  same  time,  and  succeeded  in  getting 
hold  of  It;  that  a  struggle  ensued  between 
the  officers  and  the  appellant  for  its  posses- 
sion, resulting  in  the  end  in  the  success  of 
the  officers.  One  of  the  officers  did  not  see 
what  the  pitcher  contained  prior  to  the  com- 


mencement of  the  struggle  for  Its  possession, 
but  the  other  testified  that  It  was  more  than 
half  full  of  a  whitish  liquid,  nearly  all  of 
which  was  spilled  in  the  struggle.  Both  testi- 
fied that  the  small  quantity  remaining  in  the 
pitcher  proved  on  subsequent  examination  to 
be  intoxicating  liquor.  They  also  testified 
that  small  quantities  of  the  same  liquor  were 
found  in  the  drinking  glasses  which  were  on 
the  bar.  The  appellant,  together  with  the 
other  occupants  of  the  building,  were  then  ar- 
rested and  taken  to  the  police  court:  the 
appellant  being  charged  with  unlawfully  hav- 
ing liquor  in  his  possession,  and  the  other 
persons  with  gambling.  The  officers,  after 
making  the  arrests,  seized  and  took  to  the 
police  court  .the  pitcher  and  glasses,  with, 
their  contents,  where  the  contents  for  preser- 
vation as  evidence  was  poured  into  a  bottle, 
and  the  bottle  sealed.  The  officers  testified 
that  they  made  the  arrests  without  a  war- 
rant of  arrest,  and  that  they  had  no  search 
warirant  authorizing  them  to  search  the  ap- 
pellant's place  of  business. 

At  the  trial  the  pitcher,  glasses,  and  bot- 
tle with  Its  contents  were  permitted  to  be  in- 
troduced In  evidence  by  the  state  over  the 
objection  of  the  appellant,  and  the  court  re- 
fused the  appellant's  motion  to  suppress  or 
withdraw  from  the  consideration  of  the  Jury 
the  evidence  given  by  the  police  officers. 

[1-3]  The  appellant  first  contends  that  the 
entry  of  the  officers  Into  his  place  of  busi- 
ness was  unlawful  entry,  and  that  in  con- 
sequence the  seizure  of  the  articles  named 
was  an  imlawful  seizure,  and  should  have 
been  for  these  reasons  excluded  from  the 
consideration  of  the  Jury.  He  cites  and  relies 
upon  the  case  of  State  ▼.  Gibbons,  203  Pac. 
390.  But  we  think  the  rule  of  the  case  with- 
out application.  There  the  defendant  was 
arrested  while  in  an  automobile  on  the  pub- 
lic streets  of  a  city  without  a  warrant  of 
arrest,  and  for  a  cause  having  no  better 
foundation  than  the  mere  suspicion  of  the 
officer  that  the  person  arrested  was  violat- 
ing the  law;  after  the  arrest  a  search  was 
made  of  the  automobile  and  certain  intoxi- 
cating liquor  found  therein  was  seized.  This 
was  held  to  be  an  unlawful  search  and 
seizure,  and,  following  certain  recent  cases 
of  the  Supreme  Court  of  the  United  States, 
it  was  held  that  the  liquor  seized  could  not 
be  introduced  as  evidence  against  the  person 
arrested.  Here  the  facts  are  widely  difl^er- 
ent  The  entry  of  the  officers  into  the  place 
of  business  of  the  defendant  was  not  unlaw- 
ful. They  did  not  break  and  enter.  The 
door  was  opened  on  the  direction  of  the  de- 
fendant and  they  walked  in  through  the  open- 
ed doorway.  It  is  true  without  doubt  that 
the  door  was  not  opened  for  the  admission  of 
the  officers,  but  it  is  equally  true  that  they 
were  not  forbidden  to  enter.  The  defendant 
was  then  admitting  to  the  place  members  of 
the  general  public.  Already  there  were  a 
number  therein,  and  the  officers  were  ad- 
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mltfeA  when  the  door  waa  opened  to  admit 
another.  It  would  be  extending  the  doctrine 
of  the  cited  caise  beyond  all  reasonable  limit 
to  hold  that  it  ruled  this  entry  to  be  unlaw- 
fuL  Once  in  the  place,  the  officers  were 
Justified  in  taking  cognizance  of  the  fact  that 
a  crime  was  being  committed  by  the  defend- 
ant. The  evidence  thereof  was  before  their 
very  eyes;  it  took  no  search  to  find  it.  Nor 
is  it  a  valid  objection  to  say  that  the  offense 
which  the  defendant  was  then  committing 
was  a  misdemeanor.  Arrests  for  misde- 
meanor may  be  lawfully  made  without  a  war- 
rant when  the  oftense  is  committed  in  the 
presence  of  the  arresting  ofllcer.  And  here 
the  ofFense  was  so  committed.  When  the 
ofilcers  first  discovered  the  intoxicating  liq- 
uor, It  waa  in  the  actual,  open,  physical  pos- 
session of  the  defendant,  and  the  circum- 
stances were  such  as  to  show  that  he  had 
been  making  an  unlawful  disposition  of  it. 
Having  the  lawful  right  to  arrest  the  defend- 
ant, they. could  lawfully  seize  and  take  with 
them  the  evidence  found  in  his  immediate 
possession  which  tended  to  show  bis  guilt. 

[4]  The  second  contention,  namely,  that 
the  court  erred  in  refusing  to  permit  the 
officers  to  testify,  is  answered  by  what  we 
have  said  in  answer  to  the  first.  It  Is  not  to 
be  understood,  however,  that  were  we  to  hbid 
that  the  officers  entered  the  building  unlaw- 
fully, and  the  seizure  wrongful,  we  would 
bold  that  the  officers  would  be  precluded 
from  testifying  to  the  things  they  observed 
whUe  in  the  building.  This  question  we 
leave  until  it  properlj'  arises. 

Finally,  it  is  urged  that  the  court  erred  in 
recusing  to  give  the  Jury  certain  instructions 
requested  by  the  defendant.  But  we  find  no 
error  in  this.  While  the  instructions  may 
have  been  appropriate  to  the  defendant's  the- 
ory of  the  applicable  principles  of  law,  they 
are  not  so  within  the  purview  of  these  rules 
as  we  have,  interpreted  them. 

The  Judgment  is  affirmed. 

PABEEB,  0.  J.,  and  MITCHELL^  TOL- 
MAN,  and  BBIDGES,  JJ^  concur. 


(119  Wash.  823) 

BARNETT   v.  JOSEPH   MAYER   &    BROS. 
«t   al.      (No.    16683.) 

(Supreme   Court  of  Washington.     March  28, 
1922.) 

I.  Corporations  «=» 1 96— Mooting  of  all  stock- 

holdore  may  constitute  a  meoting  If  intended, 

notwithstanding  lack  of  notice,  Informality, 

and  written  record. 

A  meeting  of  all  stockholders  may  consti- 

tote  a  corporate  meeting,  notwithstanding  lack 

of  notice,  informality,  and  failure  to  make  a 

written  record,  if  it  was  bo  intended. 


2.  Corporations  «=>  196— Meoting  of  mombors 
of  family  constituting  all  stockholders  held 
family  oonference  merely,  and  not  fornal 
stockholders'  meoting. 

Where  the  members  of  a  family  constitut- 
ing all  the  stockholders  of  a  corporation  met 
for  the  purpose  of  determining  business  pol- 
icies, without  intending  that  the  meeting  should 
constitute  a  corporate  meeting,  and  without 
making  a  record  of  the  meeting,  the  meeting 
was  merely  «  family  conference  to  discuss  the 
business,  and  not  a  formal  stockholders'  meet- 
ing. 

3.  Master  and  servant  4=»3I— Corporate  em- 
ployi  held  not  discharged. 

Where  officer  of  corporation  was  directed 
by  the  stockholders  to  discharge  an  employ^, 
but  did  not  do  so,  the  employ(S  remained  an  em- 
ployi  of  the  corporation,  notwithstanding  un- 
authorized act  of  other  officer  attempting  to 
discharge  him. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Oilliam,  Judge. 

Action  by  W.  S.  Bamett  against  Joseph 
Mayer  &  Bros.,  a  corporation,  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Frank  A.  Noble,  of  Seattle,  for  appellants. 
Biddell   &  Brackett,  <tf   Seattle,  for   re- 
spoQdoit 

TOLMAN,  J.  Bespondent,  as  plalnUff, 
brought  this  action  to  recover  an  amount  al- 
leged to  be  due  him,  as  commissions  earned 
upon  an  agreed  basis,  while  employed  as  a 
traveling  salesman  for  the  appellant  Joseph 
Mayer  &  Bros.,  a  corporation.  Appellant 
Mayer  Bros.,  a  corporation,  was  made  a  par- 
ty defendant  upon  the  theory  that  it  was 
the  successor  in  part  to  the  business  of  Jo- 
seph Mayer  &  Bros.,  and  had,  in  writing, 
agreed  to  pay  the  valid  and  legal  obligatioua 
of  that  corporation  as  they  existed  on  Janu- 
ary 1,  1920.  The  case  was  tried  to  the  court 
without  a  Jury,  and  from  a  judgment  in  fa- 
vor of  respondent  and  against  both  corpora- 
tions, in  the  sum  of  $891.34,  with  interest 
and  costs,  both  appellants  appcaL 

There  is  but  little  dispute  as  to  the 
amount  of  the  recovery.  It  being  the  main 
contention  that  respondent  had  been  duly 
discharged  by  the  old  corporation  prior  to 
the  rendering  of  the  services  mentioned,  and 
that  therefore  he  is  entitled  to  recover  noth- 
ing. 

It  appears  that  respondent  had  been  for 
many  years  in  the  employ  of  Joseph  Mayer 
ft  Bros.,  and  in  1017  he  was,  by  agreement, 
put  upon  a  commission  basis  and  authorized 
to  continue  to  represent  his  house  in  the  ter- 
ritory he  had  previously  covered,  which  waa 
California  and  adjacent  states.  Joseph  May- 
er &  Bros,  was  what  may  be  called  a  fam- 
ily corporation;  all  of  its  capital  stock 
being  held  and  owned  by  three  brothers,  Jo- 
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sepb,  Albert,  and  Markus  Mayer.  Its  busi- 
ness had  been  managed  and  controlled  for 
many  years  by  two  trustees,  Joseph  Mayer 
and  Albert  Mayer,  the  former  being  presi- 
dent, and  the  latter  the  secretary-treasurer 
of  the  corporation.  For  some  years  prior  to 
the  time  in  question,  these  two  brothers  had 
seriously  disagreed  regarding  the  conduct  of 
the  business,  and  there  was  great  lack  of 
harmony  between  them.  The  capital  stock 
being  divided  equally  between  the  two  fac- 
tions, neither  could  oust  the  other,  and  they 
each  continued  In  office  at  cross  purposes 
with  the  other.  .Respondent  had  originally 
been  employed  by  Joseph  Mayer;  had  al- 
ways worked  solely  under  his  direction,  and 
the  commission  contract  under  which  he  was 
working  had  been  made  with  Joseph  Mayer, 
representing  the  corporation.  In  January, 
1919,  a  conference  was  held  upon  a  Sunday 
morning  at  the  office  of  the  corporation.  All 
of  its  stockholders  were  i>resent,  as  was  also 
Siegfried  Mayer,  a  son  of  Joseph  Mayer, 
who  was  not  a  stockholder.  The  meeting 
appears  to  have  been  In  the  nature  of  a  fam- 
ily conference  with  reference  to  the  affairs 
of  the  corporation,  and  not  a  meeting  of  the 
stockholders  or  trustees  as  such,  and  no  rec- 
ord was  made  or  entered  In  the  books  of  the 
corporation  as  to  what  was  there  agreed  up- 
on. According  to  the  testimony,  at  this 
meeting  it  was  informally  agreed  tietween  all 
present  that  a  place  should  be  provided  for 
Siegfried  Mayer  by  giving  him  the  position 
and  territory  then  occupied  by  respondent, 
and  additional  territory  in  Alaska,  which 
had  previously  been  covered  by  Markus  May- 
er, and  that  Joseph  Mayer  would  at  once 
notify  respondent  that  his  employment  would 
cease  on  July  1,  1919.  No  such  notice  of 
dismissal  was  ever  glv«i,  Joseph  Mayer 
claiming  that  by  reason  of  the  later  discov- 
ery by  him  that  Albert  Mayer,  who  was  in 
charge  of  the  sales  department,  was  with- 
holding orders  from  the  factory  department, 
which  was  in  bis  own  charge,  to  the  detri- 
ment of  the  corporation  and  its  business, 
and  for  his  own  personal  advantage,  he  was 
Justified  in  withdrawing  his  consent  to  the 
discharge  of  respondent,  and  in  declining  to 
carry  out  the  arrangement  theretofore 
agreed  upon.  Respondent  had  no  notice  or 
knowledge  whatever  of  this  meeting  or  of 
any  Intention  that  he  should  be  discharged 
until  some  .time  In  October,  when  he  was  so 
informed  by  Albert  Mayer,  as  vre  shall  later 
mention.  Acting  upon  his  belief  that  the 
sales  department  was  withholding  orders 
from  the  factory  department,  Joseph  Mayer, 
by  telegram  to  respondent  In  August,  1919k 
directed  him  to  send  all  orders  to  Joseph 
Mayer  personally,  so  that  there  should  be  no 
opportunity  for  the  sales  department  to  in- 
terfere, and  later  in  the  same  month,  by  let- 
ter, directed  resxwndent  to  come  to  the  home 
effice  to  assist  In  the  management  of  the  fac- 
tory department  temporarily,  as  be,  Joe^Ii 


Mayer,  contemplated  undergoing  an  opera- 
tion which  would  necessitate  his  absence 
from  the  business  for  a  time.  Respondent 
complied  with  this  request,  and  it  waa  ar- 
ranged between  Joseph  Mayer  and  himself 
that  he  should  remain  at  the  factory  untU 
January  1,  1020,  at  a  salary  of  $75  per  week, 
and  that  Siegfried  Mayer  should  cover  his 
territory  during  tliat  time.  Just  bow  soon 
after  respondent  toolc  up  his  duties  at  the 
factory  Albert  Mayer  learned  of  the  fact  does 
not  clearly  appear;  but  on  October  4,  be 
notified  Joseph  Mayer  that  he  would  issue 
and  sign  no  more  salary  checks  for  respond- 
ent, and  Joseph  Mayer  immediately  replied  in 
effect  that  respondent  would  remain  on  the 
pay  roll  until  he,  Joseph  Mayer,  saw  fit  to 
discharge  him.  Thereafter,  about  October 
11,  Albert  Mayer  attempted  to  orally  dis- 
charge respondent,  and  on  October  16  by  let- 
ter sent  to  respondent  checks  said  to  be  in 
full  for  services  to  date  in  which  letter  this 
language  appears: 

"This  is  to  notify  you  that  your  services  were 
terminated  under  date  of  October  11,  and  tills 
company  will  not  be  responsible  for  any  fur- 
ther services  which  you  may  attempt  to  ren- 
der," 

Respondent  informed  Joseph  Mayer  of  the 
attitude  which  All)ert  M^yer  had  assumed 
towards  him,  and  was  told  that  there  was 
no  agreement  for  bis  discharge,  to  pay  no 
attention  to  what  Albert  Mayer  had  or 
might  say  or  do,  and  to  proceed  with  his  du- 
ties as  theretofore.  Accordingly  respondent 
continued  in  his  employment  until  November 
1,  and  then,  with  the  consent  and  under  the 
direction  of  Joseph  Mayer,  he  returned  to 
his  former  duties  in  California,  and  thereaft- 
er, and  before  January  1,  1920,  obtained  and 
sent  to  Joseph  Mayer,  in  accordance  with 
the  telegraptilc  instrpctions  given  him  in 
August,  the  orders  upon  which  the  present 
claim  for  commissions  is  based. 

About  February  4,  1920,  an  agreement  was 
reached  between  the  meml>ers  of  the  Mayer 
family  by  which  a  division  was  made  of  the 
business  of  Joseph  ^ayer  &  Bros.,  the  fac- 
tory department  going  to  Joseph  Mayer  and 
being  Incorporated  in  the  name  of  Joseph 
Mayer,  Inc.,  and  the  sales  department  going 
to  the  other  brothers,  and  being  incorporat- 
ed in  the  name  of  Mayer  Bros.  The  latter 
corporation  duly  assumed  and  agreed  to  pay 
all  of  the  valid  and  legal  Indebtedness  of 
Joseph  Mayer  &  Bros.,  as  It  existed  on  Jan- 
uary 1,  1920,  and  hence  it  is  liable  for  re- 
spondent's claim,  if  anything  was  legally 
owing  by  the  original  corporation  to  respond- 
oit  on  the  date  specified. 

Appellant  strenuously  attacks  the  facts  as 
found  by  the  trial  court,  of  which  the  fore- 
going is  a  reasonably  fair  resume,  contend- 
ing that  respondent's  rettim  to  California 
and  subsequent  solicitation  of  orders  was 
not  In  good  faltb  because  be  then  knew  b« 
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bad  been  discharged  by  the  action  of  the 
trustees  of  Joseph  Mayer  &  Bros.,  In  Janu- 
ary, 1919;  that  such  action  was  the  act  of 
the  corporation  duly  adopted  at  a  corpora- 
tion meeting;  that  Joseph  Mayer  was  not 
Justified  In  falling  to  give  respondent  notice 
thereof  and  discharging  him  accordingly; 
and  that,  because  of  such  failure  Albert 
Mayer  had  a  right  to  and  did  discharge  re- 
spondent In  October  before  the  rendition  of 
those  services.  So  far  as  these  matters  are 
questions  of  fact  we  are,  after  a  study  of 
the  record,  abundantly  satisfied  with  ■  the 
findings  of  the  trial  court,  which  are  sus- 
tained by  a  fair  preponderance  of  the  eyl- 
dence. 

[1-3]  Appellant  contends  that  the  meeting 
In  January  at  which  the  discharge  of  le- 
spondent  was  agreed  upon  must,  even  under 
the  facts  found,  as  a  matter  of  law,  be  held 
to  be  a  corporate  meeting.  To  this  we  can- 
not assent.  If  It  was  Intended  to  be  a  cor- 
porate meeting  by  those  who  participated, 
all  interested  being  in  fact  present,  then  it 
might  be  such  notwithstanding  lack  of  no- 
tice, laformullty,  and  failure  to  m&ke  a  writ- 
ten record,  but  If  those  who  participated  did 
not  so  intend,  then  it  would  be  no  more  than 
a  conference  of  individuals,  not  binding  up- 
on the  corporation.  Albert  Mayer  clearly 
«nd  without  qualiflcation  on  cross-examina- 
tion testified  that  the  meeting  was  not  a 
stockholders'  meeting,  but  only  an  informal 
family  conference  for  the  purpose  of  deter- 
mining business  policies.  From  this  testi- 
mony and  all  the  surrounding  circumstances 
the  trial  court  rightly  determined  that  the 
meeting  was  a  family  conference  only.  But 
If  the  contrary  were  true,  we  could  not  say 
that  the  evidence  preponderates  against  the 
findings  Q,f  the  trial  court  that  Joseph  May- 
er had  a  right  (presumably  because  of  the 
subsequent  acts  of  Albert  Mayer)  to  refuse 
to  discharge  respondent  or  permit  others  to 
do  so,  and  to  continue  respondent  in  the  em- 
ploy of  the  corporation.  In  any  event  the 
January  agreement,  as  testified  to,  did  not 
purport  to  discharge  respondent  at  that  or 
at  any  future  time,  but  was  only  to  the  effect 
that  Joseph  Mayer  should  discharge  him, 
and  Albert  Mayer  was  given  no  authority 
In  the  premises.  Joseph  Mayer  having  done 
nothing,  some  further  attirmatlve  act  on  the 
part  of  the  corporation  was  necessary  to  ef- 
fectuate respondent's  discharge.  No  such 
affirmative  action  is  shown  to  have  been  tak- 
en, nor  could  It  be  so  long  as  the  hostile  fac- 
tions each  held'  an  equal  Interest  and  had 
equal  control,  and  neither  would  give  way 
to  the  will  of  the  other. 

Finding  no  error  the  Judgment  appealed 
from  is  afiirmed. 

PARKER,  C.  J.,  and  PULLERTON, 
MACKINTOSH,  and  MITCHELL  JJ.,  con- 
cor. 


(119  Wash.  149 

ELLI8-MYLR0IE  LUMBER  CO.  v.  8T. 
LUKE'S  HOSPITAL  et  at.  (COMIMERCIAL 
SASH   &   DOOR   CO.  St   al,   intervaaars). 

(No.  16758.) 

(Supreme    Court  of   Washington.    March    Ifl; 
1922.) 

>  I.  Mechanlos'  Hans  «=>99( I)— Notice  addrassed 
to   presidest   of   ownlna  corporation  as  la- 
dividual  Is  sufflcleat. 
Wtiere  the  president  of  a  hospital  corpora- 
tion had  conveyed  to  the  corporation  the  lota 
upon  which  the  hospital  was  being  erected,  and 
the  ofSce  of  the  corporation  was  in  the  oSioe  of 
its  president,  a  notice  of  intention  to  claim  a 
lien  addressed  to  the  president  as  an  individual 
and  received  by  him,  as  would  have  been  a  no- 
tice addressed  to  the  corporation,  is  sufficient 
notice  to  the  owner  or  reputed  owner  of  the 
property,  as  r.equired  by  Pierce's  Code  1919, 
g  9708. 

2.  Mechanics'  liens  «=s>99( I)— Amendment  la 
trial  of  contractor's  name  In  notice  of  Intea- 
tlon  to  dalm  held  proper. 

Where  the  original  notice  of  intention  to 
claim  a  lien  stated  the  material  was  furnished 
at  the  request  of  a  company,  an  amendment 
thereof  at  the  trial  by  inserting  in  lieu  of  ths 
name  of  the  company  the  names  of  the  three 
individual  contractors  could  not  have  preju- 
diced the  owner,  and  permission  to  make  such 
amendment  was  proper. 

3.  Mscbaalc*'  Hens  «s»99(  I )— Liberal  constrao> 
tlon  applied  to  actios  of  Intention  to  dalm 
Hen. 

The  statutory  rule  requiring  the  provision 
of  the  law  relating  to  liens  to  be  liberally  con- 
strued applies  to  notice  of  intention  to  claim 
the  lien  as  well  as  to  the  notice  of  the  lien. 

4.  Mechanics'  liens  ®=>I37(2)— Claim  of  Ilea 
not  Invalidated  by  Including  as  owners  those 
having  no  interest. 

A  claim  of  lien  which  stated  the  owners  of 
the  property  as  an  individual  and  his  wife  and 
a  hospital  was  sufficient  compliance  with 
Pierce's  Code  1919,  {  9710,  requiring  notice  to 
state  the  name  of  the  owner  or  reputed  owner, 
though  the  corporation  was  sole  owner;  the 
individuals  having  conveyed  the  property  to  it. 

5.  Mechanics'  liens  «=>I35— Claim  stating  ma- 
terial was  furnished  at  request  of  one  of 
three  contractors  Is  sufficient. 

Under  Pierce's  Code  1919,  g  9710,  requiring 
a  claim  of  lien  to  state  the  person  to  whom  the 
material  was  furniBhed,  when  liberally  con- 
strued as  required  by  section  9723,  a  claim  stat- 
ing the  material  was  furnished  at  the  request 
of  the  contractor  who  ordered  the  material  was 
sufficient,  though  in  fact  there  were  three  con- 
tractors, since  the  materialman  is  not  t>oand 
at  his  peril  to  ascertain  the  true  names  of  all 
the  contractors. 

9.  Mechanics'  lions  «=>99( I)— Notice  of  Intoa- 
tion  to  claim  a  lien  addressed  to  agent  of  oor^ 
poratlon  owner  Is  sufficient 
A  notice  of  intention  to  claim  a  lien  for 

material  furnished  for  a  hospital  being  erected 
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for  a  corporation  wUch  was  addressed  to  an 

individual  as  agent  of  tlie  corporation  was  suffi- 
cient where  tlie  individual  named  was  the  presi- 
dent of  the  corporation  and  received  the  notice. 

7.  Mechanic*'  liens  ^s>99( I)— Notion  »f  inten- 
tion to  olalm  lien  addressed  In  name  of  archi- 
tect who  delivered  It  is  sufficient. 

A  notice  of  intention  to  claim  a  lien  ad- 
dressed to  the  owner  in  care  of  the  architect  is 
sufficient  where  the  architect  received  the  no- 
tice and  delivered  it  to  the  owner's  president 

8.  Meohanios'  liens  «=928l(l)— Objwtlon  be- 
cause there  was  no  evidence  of  contraet  with 
subeontraotor  held  without   merit. 

Where  the  claim  of  lien  followed  the  re- 
quirement of  Rem.  Code  1915,  $  1134,  with  the 
additionai  clause  added  that  one  B.  was  a  sub- 
contractor, an  objection  because  there  was  no 
evidence  showing  the  terms  of  an  alleged  con- 
tract with  B.  was  without  merit  where  the 
architect  testified  that  B.  was  a  subcontractor, 
and  that  the  materials  furnished  by  the  claim- 
ant were  nsed  in  the  building. 

9.  Mechanics'  liens  «=935— Person  furnishing 
machine  and  man  to  operate  It  is  entitled  to 
lien. 

One  who  furnished  to  the  contractor  for  a 
building  a  sanding  machine  to  be  used  in  smooth- 
ing the  floors  in  the  building  and  also  tarnished 
the  man  to  operate  the  madiine  is  entitled  to 
a  lien,  though  there  would  be  no  lien  if  the  con- 
tractor had  simply  rented  the  madiine  and 
himself  f  nmished  the  operator. 

10.  Contracts  «=9232(7)— Cantraotor  held  not 
entitled  t*  10  per  cent,  on  extras  under  writ- 
ten order  fixing  price. 

Where  the  specifications  for  a  bailding  pro- 
Tided  that  no  extra  worlc  should  be  done  except 
upon  written  order,  which  should  include  the 
agreed  cost  of  the  worlc,  and  further  provided 
that,  If  required  by  emergency  to  proceed  at 
once  with  extra  woric,  the  contractor  should 
render  an  itemized  account  of  the  labor  and  ma- 
terials expended,  upon  which  a  profit  of  10 
per  cent,  should  be  allowed,  the  contractor  was 
not  entitled  to  10  per  cent,  on  the  cost  of  extra 
worli  performed  on  written  orders. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Calvin  S.  Hall,  Judge. 

Action  by  the  Ellls-Mylroie  Lumber  Compa- 
ny against  P.  T.  Bratt  and  others,  St.  Luice's 
Hospital,  and  the  United  States  Fidelity  & 
Guaranty  Company  to  foreclose  a  mechan- 
ic's lien.  In  which  the  Commercial  Sash  & 
Door  Company  and  others  intervene,  claim- 
ing similar  liens.  From  a  Judgment  sustain- 
ing tl^e  right  of  a  number  of  the  lien  claim- 
ants to  recover,  St  Lulce's  Hospital  and  the 
United  States  Fidelity  &  Guaranty  Company 
appeal  and  the  contractors  P.  T.  Bratt  and 
others  prosecute  a  cross-appeal  Judgment 
aflSrmed. 

Bausman,  Oldham,  Bullett  &  Eggerman, 
of  Seattle,  for  appellant  St  Luke's  Hospital. 


KcCIure  &  McCIure,  of  Seattle,  for  appe- 
lant U.  S.  Fidelity  &  Guaranty  Co. 

Thos.  H.  Bain  and  C.  A.  Sclinelder,  both 
of  Seattle,  for  cross-ai^ellant  Bratt 

Alexander,  Bundy  &  Swale,  of  Seattle,  for 
respondent  Ellis-Mylroie  Lumber  Co. 

Boberts  &  Sl^eel  and  J.  J.  Geary,  all  of 
Seattle,  for  respondent  Merrlman. 

Carl  J.  Smith,  of  Seattle,  for  respondent 
Strom. 

Ellas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  respondent  Commercial  Sash 
&  Door  Co. 

Ridden  &  Brackett  and  Dwlght  N.  Stevens, 
all  of  Seattle,  for  respondent  F.  T.  Crowe  & 
Ca 

MAIN,  J.  The  plaintiff  brought  this  ac- 
tion for  the  purpose  of  foreclosing  a  lien  for 
material  furnished  in  the  construction  of  a 
building.  Certain  other  lien  claimants,  the 
contractors,  the  bonding  company  and  the 
owner  of  the  building  were  made  parties  to 
the  action.  The  trial  resulted  in  findings  of 
fact,  conclusions  of  law,  and  a  judgment  sus- 
taining the  right  of  a  number  of  lien  claim- 
ants to  recover.  From  this  judgment  the 
bonding  company  appeals,  and  the  contrac- 
tors prosecute  a  cross-appeaL 

The  statement  of  the  case  in  the  appel- 
lant's brief  is  correct  and  will  be  substan- 
tially adopted.  On  June  5,  1919,  John  W. 
Wilkes  and  wife,  being  the  owners  of  two 
lota  in  the  dty  of  Seattle,  conveyed  the  same 
to  St.  Luke's  Hospital,  a  coriwration.  The 
deed  was  filed  for  record  on  June- 11.  On 
June  23  St  Luke's  Hospital  entered  into  a 
contract  with  Phillip  T.  Bratt,  J.  B.  Head- 
rick,  and  R.  R.  Headrlck,  as  contractors,  for 
the  erection  on  the  property  of  the  hospital 
building.  The  United  States  Fidelity  & 
Guaranty  Company  became  surety  upon  the 
bond  of  the  contractors.  The  building  was 
completed  and  accepted  at>out  July  13,  1920. 
This  action  was  begun  by  Ellls-Mylroie  Lum- 
ber Company  to  foreclose  a  lien  claimed  by 
it  for  the  lumber  furnished  and  used  in  the 
construction  of  the  building.  The  Commer- 
cial Sash  &  Door  Company,  J.  W.  Merrlman, 
F.  T.  Crowe  &  Co.,  Edwin  Strom,  and  R.  N. 
Smith  intervened,  likewise  praying  foreclo- 
sure of  liens  claimed  by  them.  While  the  Is- 
sues were  being  framed  the  two  Headricks 
and  the  United  States  Fidelity  &  Guaranty 
Company  were  made  parties. 

[1]  We  will  first  consider  the  case  of  El- 
lls-Mylroie Lumber  Company.  The  bonding 
company  claims  that  this  company's  claim 
of  lien  should  fail  because :  First,  It  did  not 
give  the  notice  of  intention  to  claim  a  lien  as 
required  by  the  statute;  and  second,  that 
the  claim  of  lien  as  filed  did  not  meet  the 
requirements  of  the  lien  statute.  The  notice 
of  intention  was  addressed  to  Dr.  J.  WIl- 


^9For  otber  eases  see  same  topic  and  KST-NUUBBR  In  all  Key-NomlMred  DlgesU  and  Indexes 


Digitized  by 


Google 


400 


205  PACIFIO  RBPORTBB 


(Wa^b. 


kins,  Cobb  Building,  Seattle,  Wash.,  and  was 
dated  July  11,  1919.  Prior  to  this  claim 
and  on  June  11  Dr.  Wllklns  and  wife  had 
conveyed  the  property  to  St.  Luke's  Hospi- 
tal. Section  9706  of  Pierce's  1919  Code, 
among  other  things,  provides  that  every  per- 
son furnishing  materials  to  be  used  in  the 
construction  of  a  building,  shall  not  later  than 
five  days  after  the  date  of  the  first  delivery 
deliver  or  mall  to  "the  owner  or  reputed  own- 
er" of  the  property  upon  which  such  matefi- 
als  are  to  be  used  a  nbtlce  in  writing  stat- 
ing that  such  person  has  commenced  to  de- 
liver the  materials,  and  that  the  lien  may  be 
claimed  therefor.  At  the  time  the  notice  of 
intention  was  mailed  to  Dr.  Wilklns  the  title 
to  the  property  was  In  St  Luke's  Hospital. 
The  point  here  Is  that  the  notice  was  not 
sent  to  the  owner  or  reputed  owner  of  the 
property  as  required  by  the  statute.  St 
Luke's  Hospital  was  a  corporation  and  Dr. 
'WUkins  had  the  general  management  and 
had  control  of  Its  affairs  and  was  also  pres- 
ident The  notice  -was  received  by  him 
through  the  maU.  The  building  permit  was 
taken  out  In  his  name,  and  the  business  ad- 
dress of  the  St.  Luke's  Hospital  was  at  the 
office  of  Dr.  Wilkins  in  the  Cobb  Building. 
Tills  evidence  shows  that,  if  the  notice  had 
been  addressed  to  the  St  Luke's  Hospital, 
the  owner,  it  would  have  been  delivered  to 
Dr.  Wllklna  at  his  office  in  the  Cobb  Build- 
ing as  president  and  manager  of  the  hospl' 
tal.  In  the  case  of  Brace  &  Hergert  Mill 
Co.  V.  Burbank,  87  Wash.  356,  151  Pac.  803, 
Ann.  Cas.  1917E,  739,  a  notice  was  mailed 
to  the  wrong  street  address  of  the  owner  of 
the  property  by  one  furnishing  material  to  be 
used  in  the  construction  of  the  building  and 
the  correct  address  was  placed  upon  the  let- 
ter by  the  post  office  authorities  and  was 
received  by  the  owner  in  due  course.  It  was 
there  said: 

"We  are  clearly  of  the  opinion  that  this  was 
error  not  in  the  least  prejudicial  and  not  im- 
pairing respondent's  lien  right.  The  purpose 
of  the  address,  of  course,  is  to  have  the  notice 
reach  the  owner,  and  when  the  address  is  suffi- 
cient to  accomplish  that  purpose  the  court 
should  not  further  inquire  as  to  its  sufficiency." 

There  can  be  no  difference  in  principle  be- 
tween that  case  and  the  present  There  the 
notice  was  sent  to  the  wrong  address  and 
was  corrected  in  the  course  of  transmission 
and  received  by  the  owner.  Here  the  notice 
was  addressed  to  a  person  not  the  owner  and 
was  received  by  him  as  the  representative  of 
the  owner.  Bad  the  notice  been  addressed 
to  the  owner,  the  only  difference  would  be 
that  it  would  have  been  received  by  Dr.  WU- 
kins as  president  and  manager  of  the  corix)- 
ration,  and  not  as  an  individual.  We  think 
the  error  In  the  notice  was  in  no  wise  prej- 
udicial and  was  not  such  as  to  impair  the 
right  of  the  claimant  to  a  lien. 

[2]  There  ia  a  further  objection  to  the  no- 


tice of  intention  to  dalm  a  lien  In  that  it 
does  not  recite  the  name  of  the  contractor 
or  agent  as  required  by  the  statute.  The 
notice  recites  that  the  material  was  being 
furnished  at  the  request  of  the  King  County 
Construction  Company.  Upon  the  trial  the 
EIlis-Mylroie  ComjMny  asked  leave  to  amend 
a  notice  by  inswting  in  lieu  of  King  County 
Construction  Company  the  name  of  P.  T. 
Bratt.  No  prejudice  could  result  to  the  ap- 
pellant by  reason  of  such  an  amendment, 
and  It  was  a  proper  one  to  be  made.  Olson 
V.  Snake  River  Valley  Railroad  Co.,  22  Wash. 
139,  60  Pac.  166;  Cornelius  v.  Washiigton 
Steam  Laundry,  62  Wash.  272,  100  Pac.  727. 

[3]  The  statutory  rule  requiring  the  provi- 
sions of  the  law  relating  to  liens  to  be  1U>- 
erally  construed  applies  to  the  notice  of  in- 
tention to  claim  the  lien  as  well  as  to  the 
notice  of  lien.  Elirlick-Harrls  &  Co.  T.  Cuab- 
man,  86  Wash.  190,  149  Pac.  708. 

The  second  point  la  that  the  claim  of  lien 
as  filed  did  not  comply  with  section  971(f  of 
Pierce's  1919  Code,  which,  among  other  things, 
requires  that  a  notice  of  claim  of  lien  shall 
state  the  person  to  whom  the  material  was 
furnished  and  the  name  of  the  owner  or  re- 
puted owner  of  the  property  if  Icnown.  The 
notice  of  claim  of  lien  filed  in  this  case  re- 
cited that  the  materials  were  furnished  at 
the  request  of  P.  T.  Bratt  It  does  not  men- 
tion the  other  two  contractors.  The  contract 
was  signed  by  Phillip  T.  Bratt,  J.  R.  Head- 
rlck,  and  R.  R.  Headrick  as  contractors. 

[4]  The  lien  claim  recited  that  the  owners 
or  reputed  owners  of  the  property  were  John 
W.  Wilkins  and  AUce  Wilkins,  his  wife,  and 
the  St.  Luke's  HospitaL  It  will  be  observ- 
ed that  this  notice  of  claim  of  lien  not  only 
gives  the  St.  Luke's  Hospital  as  owner,  but 
also  Dr.  Wilkins  and  wife.  The  fact  that 
it  recited  persons  as  owners  who  had  no  in- 
terest in  the  property  while  also  giving  the 
name  of  the  actual  ovraer  cannot  be  consid- 
ered a  material  defect  in  the  claim  of  lien. 
McHugh  y.  SUck,  11  Wash.  370,  39  Pac  674. 

[5]  It  is  true  that  the  claim  of  lien  re- 
cites that  the  material  was  furnished  at  the 
request  of  P.  T.  Bratt,  and  does  not  mention 
the  other  two  parties  to  the  contract  The 
evidence  shows  that  prior  to  this  time  Bratt 
had  been  purchasing  material  from  the  Ellla- 
Mylroie  Lumber  Company  under  the  name  of 
the  King  County  Construction  Company,  and 
the  first  few  loads  of  material  furnished  un- 
der this  contract  were  delivered,  to  him  as 
such.  After  these  few  loads  had  been  deliv- 
ered, he  notified  the  materialman  not  to  bill 
the  lumber  to  the  King  County  Construction 
Company  but  to  himself.  Bratt  then  inform- 
ed ElUs-Mylroie  Company  that  he  was  the 
contractor.  The  officers  of  the  company  had 
not  seen  the  building  contract  and  did  not 
know  that  It  was  sigued  by  parties  other 
than  Bratt  until  after  the  claim  of  lien  in 
this  case  had  been  filed.    The  material  for 


Digitized  by 


Google 


Wash.) 


EliLIS-MYIiROIE  LtTMBER  CO.  v. 

(M(  P.) 


ST.  LtTKB'S  HOSPITAL 


401 


wblch  tbe  lien  was  claimed  was  delivered 
at  tbe  place  where  the  hospital  was  being 
constructed,  and  was  used  In  Its  construc- 
tion. The  statute  requires  that  the  notice 
of  claim  as  near  as  may  be  shall  state  the 
name  of  the  person  to  whom  the  material 
was  furnished.  This  is  not  an  absolute  re- 
quirement making  the  lien  claimant  at  his 
peril  know  the  names  of  all  the  parties  who 
may  have  signed  the  building  contract  Such 
a  contract  not  being  one  which  is  made  a 
matter  of  record,  it  is  easy  to  conceive  that 
In  many  instances  it  might  be  difficult  for 
the  materialmen  to  ascertain  exactly  the 
names  of  the  persons  signed  thereto.  Section 
9723  of  Pierce's  1916  Code  provides  that  the 
provision  of  law  relating  to  liens  such  as 
that  here  in  question  and  all  proceedings 
thereunder  shall  "be  liberally  construed  with 
a  view  to  eifect  their  objects."  It  seems  to 
us  that  it  would  be  a  harsh  and  technical 
rule  which  would  require  the  materialman 
at  bis  peril  to  know  the  names  of  all  the 
contractors.  The  fact  that  the  notice  of  lien 
did  not  recite  the  names  of  Headrlck  in  no 
wise  caused  any  prejudice. 

[t]  The  bonding  company  claims  that  the 
lien  of  the  Commercial  Sash  &  Door  Compa- 
ny should  be  disallowed  because:  First,  the 
notice  of  Intention  to  claim  tbe  lien  Is  not 
In  the  form  prescribed  by  law;  and,  second, 
because  the  claim  of  Ilea  as  filed  for  record 
was  insufficient.  The  notice  of  intention  to 
claim  the  lien  was  addressed  "to  Dr.  John 
W.  Wllklns,  agent,  St  Luke's  Hosidtal,  308 
Cobb  BuUdlng,  City."  He  recited  that  the 
material  was  furnished  at  the  request  of 
"P.  T.  Bratt,  contractor  or  agent"  The  ob- 
jection to  this  notice  of  intention  Is  that  it 
is  not  addressed  to  the  owner,  but  to  Dr. 
Wllkins  as  agent  of  the  owner,  and  that  the 
contractor  Is  recited  as  P.  T.  Bratt  instead 
of  Bratt,  Headrlck,  and  Headrlck.  It  is  un- 
necessary to  discuss  again  tbe  sufficiency 
of  the  manner  in  which  this  notice  is  ad- 
dressed. What  has  already  been  said  in  the 
case  of  tttb  Ellis-Mylroie  Lumber.  Company 
covers  the  matter.  This  notice,  in  addi- 
tion to  that  recited  in  the  other  case,  re- 
fers to  Dr.  Wllkins  as  agent  of  St  Luke's 
Hospital,  which  was  the  owner.  The  objec- 
tion to  the  lien  notice  was  that  It  described 
the  contractor  as  P.  T.  Bratt,  and  not  as 
Bratt,  Headrlck  and  Headrlck.  This  ques- 
tion Is  also  covered  by  what  has  been  said 
in  tbe  EUis-Mylrole  Lumber  Company  case. 

[7]  The  bonding  company  objects  to  tbe  al- 
lowance of  the  claim  of  J.  W.  Merriman  be- 
cause: First  the  notice  of  intention  was  In- 
sufficient; and,  second,  because  the  lien  no- 
tice was  defective.  The  notice  of  Intention 
was  addressed  to  "J.  W.  Wllkins,  care  J. 
R.  Nevlns,  Hoge  Building,  Seattle."  J.  R. 
Nevins  was  the  architect  for  the  building, 
and  testified  that  the  notice  was  received  and 
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by  him  d^vered  to  Dr.  Wllklns,  and  Dr. 
Wllkins  testified  that  be  received  it 

This  case  is  covered  by  what  is  said  In  the 
ElUs-Mylrole  Lumber  Company  case,  supra, 
and  for  the  reasons  there  stated  the  notice 
was  sufficient 

[»]  The  objection  to  the  lien  notice  ap- 
pears to  be  that  there  was  no  evidence  sub- 
mitted to  tbe  court  showing  the  terms  of  an 
alleged  contract  with  one  Berto  who  was  a 
subcontractor.  The  notice  of  claim  of  Uen 
followed  the  requirement  of  the  statute 
(Rem.  1915  Code,  $  1134),  with  the  additional 
clause  added  that  Berto  was  a  subcontrac- 
tor. The  architect  testified  to  the  fact  that 
Berto  was  a  subcontractor,  and  that  the  ma- 
terials furnished  by  the  claimant  were  used 
In  the  bnlldlng.  The  objection  to  the  notice 
of  lien  appears  to  be  without  merit 

[I]  The  next  case  to  be  considered  is  that 
of  Edwin'  Strom,  who  was  employed  by  P.  T. 
Bratt,  one  of  the  contractors,  to  furnish  what 
Is  called  a  sanding  machine  and  a  man  to 
operate  It  at  the  agreed  price  of  $2.50  per 
hour.  It  Is  for  this  service  that  the  lien  is 
claimed  in  this  case.  The  position  of  the 
appellant  is  that  the  contract  was  for  $2.50 
for  the  machine  and  $1.50  for  the  man  to 
operate  it,  but  we  do  not  so  understand  the 
testimony.  It  may  be  that  the  testimo- 
ny on  this  question  is  not  as  clear  as  it 
might  be,  but  the  only  reasonable  Inference 
to  be  drawn  from  It  Is  that  the  $2.50  was 
for  the  machine  and  the  man  to  operate 
It  Whether  it  would  make  any  difference 
In  the  result  If  the  price  for  the  machine  and 
the  amount  to  be  paid  the  operator  were  seg- 
regated It  Is  not  necessary  here  to  deter- 
mine. The  appellant  cites  a  line  of  cases 
such  as  Hall  v.  Cowen,  51  Wash.  295,  98 
Pac.  670,  and  Gilbert  Hunt  Co.  v.  Parry,  58 
Wash.  646,  110  ^ac.  641,  Ann.  Cas.  1912B. 
225,  as  well  as  cases  from  other  jurisdictions 
which  hold  that  where  there  is  simply  the 
leasing  or  rental  of  a  tool  or  machine,  and 
the  one  to  whom  it  is  leased  or  contracted 
furnishes  the  operator,  no  right  of  Uen  ex- 
ists. But  those  cases  do  not  control  where  an 
operator  is  furnished  with  the  machine.  The 
cases  of  Potter  Manufacturing  Co.  v.  A.  B. 
Meyer  &  Co.,  171  Ind.  513,  86  N.  E.  837,  131 
Am.  St  Rep.  267,  and  Wood,  Curtis  &  Co.  v. 
El  Dorado,  etc.,  Co.,  153  CaL  230,  94  Pac. 
877,  16  L.  B.  A.  (N.  S.)  585. 126  Am.  St.  Rep.  80, 
15  Ann.  Cas.  382,  recognize  this  distlnctlMi. 
While  in  each  of  these  cases  the  claim  for 
lien  was  denied,  it  was  in  eSect  stated  that. . 
If  the  owner  of  the  machine  bad  furnished 
the  operator  bf  the  machine,  the  claim  for 
lien  would  have  been  sustained.  In  Chavelle  v. 
Island  Gun  Qub,  77  Wash.  304,  137  Pac.  511, 
one  Hall  bad  a  contract  for  tbe  construc- 
tion of  a  dike.  In  carrying  out  this  contract 
the  principal  contractor  entered  into  an 
agreement  with  the  Everett  Construction 
Company  whereby  that  company  was  to  d<< 
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the  work  of  dredging,  furnishing  Its  pwn 
dredger  and  the  operating  crew.  After  the 
work  was  completed,  a  lien  was  claimed  by 
the  construction  company  and  sustained  by 
the  holding  In  that  case.  It  Is  true,  that  the 
construction  company  there  was  treated  as  a 
subcontractor,  but  the  same  reasoning  which 
would  sustain  Its  right  of  recovery  would 
sustain  that  of  Strom  here.  The  holding 
there  is  based  upon  the  theory  that  It  was 
the  Intention  of  the  lawmakers  to  provide 
a  lien  for  every  person,  supplying  materials 
going  directly  into  structure  or  performing 
labor  directly  thereon.  The  lien  was  sus- 
tained on  the  theory  that  the  operation  of 
the  dredge  by  the  crew  furnished  by  the  own- 
er thereof  was  labor  which  went  into  the 
dike  within  the  meaning  of  the  statute.  In 
this  case  the  work  done  by  the  sanding  ma- 
chine and  the  operator  was  that  of  smooth- 
ing the  floors  in  the  building  and  of  course 
was  labor  performed  directly  upon  it. 

The  case  of  F.  T.  Crow  &  Co.  is  control- 
led by  what  has  been  hereinbefore  said  and 
does  not  require  detailed  discussion. 

As  above  stated,  from  the  judgment  en- 
tered the  contractors  prosecuted  a  cross- 
appeal.  Upon  their  appeal  they  contend: 
First,  that  the  name  of  J.  W.  Merriman 
should  not  have  been  allowed;  and,  sec- 
ond, that  the  amount  of  the  Judgment  In  fa- 
vor of  Eilis-Mylroie  Lumber  Company  was 
In  too  great  an  amount;  and,  third,  that 
there  should  have  been  allowed  against  the 
owner  a  greater  sum  for  extras  than  was 
awarded  them. 

As  to  the  Merriman  claim,  no  discussion 
Is  required,  because  that  matter  is  covered 
in  what  has  been  hereinbefore  said  In  the 
appeal  of  the  bonding  company. 

As  to  the  Ellis-Mylroie  Company,  the  ctm- 
tractors  claim  that  the  Judgment  In  favor 
of  that  company  is  too  high  in  that  it  in- 
cludes overcharges  for  material  furnished 
and  fillip  to  give  credit  for  materials  re- 
turned as  well  as  damages  for  failure  to 
deliver  a  proper  grade  of  flooring.  It  will 
be  unnecessary  to  discuss  the  evidence  bear- 
ing upon  these  items  in  detail.  The  evi- 
dence offered  in  behalf  of  the  Ellis-Mylroie 
Company  tends  to  establish  that  after  the 
material  had  been  furnished  there  was  a 
meeting  between  a  representative  of  that 
company  and  one  of  the  contractors  wherein 
the  whole  matter  was  discussed,  and  the  set- 
tlement made.  It  is  true  that  the  evidence 
upon  this  question  Is  conflicting,  but,  after 
giving  attentive  consideration  to  the  rec- 
ord, we  ore  of  the  oi^nion  that  the  conclu- 


sion of  the  trial  court  was  right  and  should 
be  sustained. 

As  to  the  claim  for  extras  against  the  St 
Luke's  Hospital,  the  contractors  contend,  as 
already  stated,  that  the  Judgment  was  not 
In  sufficient  amount.  The  extras  may  bo 
divided  Into  two  classes — one,  those  which 
were  put  in  upon  written  orders,  and  as  to 
this  class  it  is  claimed  by  the  contractors 
that  they  were  entitled  to  10  per  cent  up- 
on  the  cost  price,  and  the  other  class  was 
extras  which  they  claim  had  been  put  in 
but  without  any  written  order,  and  they 
seek  to  recover  upon  the  theory  that  the 
provision  In  the  specification  relative  to 
a  written  order  had  been  waived.  The  spec- 
ification referred  to  provides  that  nothing 
In  the  nature  of  extra  work  shall  be  done 
except  upon  the  written  order  of  the  ar- 
chitect countersigned  by  the  owner,  and 
in  all  cases  where  extra  work  is  ordered 
the  cost  shall  be  agreed  upon  and  included 
in  the  order.  There  is  a  further  provision 
tbat,  if  by  reason  of  any  emergency  It  is 
necessary  to  proceed  at  once  with  the  work., 
then  the  contractor  shall  raider  the  archi- 
tect an  lt«nlzed  account  of  the  labor  and 
materials  expended  immediately  after  the 
completion  of  the  work  showing  the  exact 
cost  upon  which  a  profit  of  10  per  cent, 
would  be  allowed. 

[10]  Under  this  contract  where  extras 
were  put  in  under  a  written  order  and  the 
cost  thereof  agreed  upon  there  was  no  al- 
lowance of  the  10  per  cent.  The  extras 
which  were  allowed  came  within  this  class, 
and'  the  trial  court  was  right  in  disallow- 
ing the  10  per  cent  As  to  the  other  ex- 
tras,  whether  the  provision  of  the  contract 
had  been  waived  the  evidence  is  conflicting: 
the  evidence  in  support  of  the  contractors 
being  to  the  effect  that  there  was  a  waiver, 
and  the  evidence  offered  on  behalf  of  the 
owner  l)eing  to  the  opposite  effect 

The  record  makes  it  plain  that  as  to  tbis 
class  of  extras  there  was  no  written  order 
given,  and  they  were  not  put  in  as  emergen- 
cy work.  The  only  theory  upon*  which  the 
contractors  would  be  able  to  recover  would 
be  that  of  a  waiver.  The  trial  court  ^- 
pressly  found  that  the  provisions  of  the 
building  contract  requiring  "written  order 
of  the  architect  were  not  waived." 

The  evidence  sustains  this  finding. 

The  Judgment  will  be  affirmed. 

PARKER,  O.  J.,  and  HOIXX>MB,  MACK- 
INTOSH, and  HOVBT,  JJ..  concur. 
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HULLIN  et  al.  V.  SEATTLE  TAXICAB  CO. 

(No.  16920.) 

(Snpreme   Court   of  Washington.     Match  27, 
1922.) 

1.  Mnnlelpal  corporations  €=>706(8)— Instrne* 
tlon  as  to  duty  to  give  right  of  way  at  In- 
tersection to  vehicle  approaching  from  right 
held  proper  In  view  of  evidenoe. 

In  action  for  damages  to  truck  injnred  bj 
collision  with  defendant's  tazicah  at  street  in- 
tersection, an  instruction  that,  if  the  vehicles 
entered  the  intersection  simnltaneOuslr,  it  was 
the  duty  of  the  tazicab  driver  under  an  ordi- 
nance to  give  the  right  of  way  to  the  track,  as 
it  was  on  his  right  as  he  entered  the  intersec- 
tion, was  not  erroneous,  in  that  the  truck  was 
admittedly  to  some  extent  on  the  wrong  side 
of  the  street  in  violation  of  the  city  ordinance, 
where  the  evidence  authorized  finding  that  ex- 
cessive speed  of  the  taxicab  was  the  proximate 
canse  of  the  accident,  and  that  the  position  of 
the  truck  encroaching  more  or  less  on  the  wrong 
side  of  the  street  did  not  cause  or  materially 
contribute  to  the  accident. 

2.  Mnn4olpal  corporations  ^=»705(l  I)— Being 
en  Wrong  aide  of  street  not  contributory  neg- 
ligence In  vehicle  ooIIIsIod  case  unless  con- 
trlbutlng  to  injury. 

The  mere  presence  of  a  vehicle  on  the 
wrong  side  of  the  street  will  not  constitute 
contributory  negligence  in  case  of  collision  with 
another  vehicle,  nnless  it  is  shown  to  have 
caused  or  contributed  to  the  injury. 

S.  Appeal  and  error  «=>930 (2)— Instruction  to 
disregard  Improper  remarks  of  counsel  pre- 
sumed obeyed. 
Where  the  court  immediately  instructed  the 
jury  to  disregard  alleged  improper  remarks  of 
counsel,   the   Supreme   Court  cannot ,  presume 
that  the  jury  disregarded  the  instruction. 


Department  2. 

Appeal  from  Superior  court,  King  County ; 
MitcheU  OUUam,  JudgOi 

Action  by  Edwurd  Hullin  and  another, 
copartners  doing  business  under  the  firm 
name  and  style  of  the  Hullin  Transfer  Com- 
pany, against  the  Seattle  Taxicab  Company. 
From  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Bogle,   Merritt  &  Bogle,  of   Seattle,   for 
appellant. 
Fred  W.  Catlett,  of  Seattle,  for  respondents. 

TOIiMAN,  J.  Respondents  sue  to  recover 
for  damages  to  an  automobile  truck,  owned 
by  them,  sustained  in  a  collision  with  a  taxi- 
cab  belonging  tot  appellant,  alleged  to  have 
been  caused  by  the  negligence  of  the  driver 
of  the  taxicab.  From  a  verdict  against  it  in 
the  sum  of  1206.49,  and  a  judgment  thereon, 
appellant  Ivings  the  case  here  by  appeal. 

It  appears  that  at  the  time  In  question  re- 
spondents' truck  was  proceeding  westward  on 
Spring  street  In  the  city  of  Seattle,  toward 


(20t  p.) 

the  intersection  of  that  street  with  Railroad 
avenue.  Spring  street,  to  the  east  of  Rail- 
road avenue,  is  used  largely  by  commission 
merchants.  Both  sides  of  the  street  ordlna 
rlly  are,  and  at  the  time  In  question  were, 
occupied  by  trucks  and  vehicles  backed  up  to 
the  curb  so  that  one  driving  a  truck  through 
must  necessarily  drive  at  about  the  center  of 
the  street  Respondents'  truck,  heavily  load- 
ed, was  so  driven  along  the  center  of  Spring 
street  Railroad  avenue,  which  runs  north 
and  south,  is  occupied  by  a  number  of  lines 
of  railroad  trade,  is  paved  only  with  plank 
laid  lengthwise,  and  v^icular  traffic  is  con- 
fined to  the  portions  of  the  street  not  at  the 
time  used  or  occupied  by  moving  trains  or 
stationary  cars.  Appellant's  taxicab  was 
proceeding  north  toward  Spring  street  on 
Railroad  avenue  from  three  to  five  feet  west 
of  a  line  of  box  cars  which  extended  all  the 
way  to  Spring  street,  and  cut  off  the  view  of 
each  of  these  drivers  of  the  other.  Respond- 
ents' truck  was  admittedly  the  first  to  reach 
the  intersection,  and  also  admittedly  en- 
croached upon  the  left  half  of  Spring  street ; 
the  extent  of  such  encroachment  being  sharp- 
ly disputed.  It  was  proceeding  very  slowly 
on  account  of  the  character  of  its  load  and 
the  roughness  of  the  street  caused  by  the  rail- 
road tracks  over  which  It  was  passing.  As 
It  proceeded  due  west  sufficiently  to  permit 
the  drivers  of  the  two  vehicles,  looking  past 
the  box  cars,  to  see  each  other,  the  appel- 
lant's taxicab  was  still  distant  from  the  in-  . 
tersectlon  66  feet  and  traveling  In  excess 
of  40  miles  x)er  hour,  according  to  the  testi- 
mony of  the  driver  of  the  truck,  or  30  feet 
and  traveling  at  the  rate  of  18  or  19  miles 
per  hour,  according  to  the  testimony  of  the 
taxi  driver.  The  testimony  regarding  the 
unsuccessful  efforts  of  each  of  them  to  then 
avoid  the  collision  does  not  clarify  or  change 
the  questions  now  presented,  and  need  not  be 
detailed. 

[1,  2]  It  Is  first  urged  that  the  trial  court 
erred  In  giving  an  Instruction  as  follows: 


"The  ordinance  provides  that  drivers  ap- 
proaching a  street  intersection  shall  look  out 
for  and  give  right  of  way  to  vehicles  on  their 
right  simultaneously  approaching  a  given  point. 

"The  proper  construction  of  this  ordinance 
is  that  a  vehicle  entering  a  street  intersection 
first  has  the  right  of  way  over  one  subsequent- 
ly entering  the  intersection,  but  if  they  en- 
ter the  intersection  Bimultaneonsly  or  at  the 
same  time,  then  it  will  be  the  duty  of  the  driver 
of  the  vehicle  having  the  other  vehide  on  his 
right  to  give  the  right  of  way  to  the  other  ve- 
hicle. 

"In  this  case,  if  you  should  find  that  the  plain- 
tiffs' truck  and  defendant's  taxicab  entered  the  ' 
street  intersection  simultaneously,  then  it  will 
be  the  duty  of  the  driver  of  the  taxicab  to  give 
the  right  of  way  to  the  truck,  as  the  truck 
would  be  on  his  right  as  he  entered  the  inter- 
section. 

"If  yon  should  find  from  the  evidence  that 
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plaintiffs'  track  bad  the  right  of  way,  then  that 
would  impose  Dpon  the  driver  of  the  taxicab  the 
necessity  for  continnous  obserration  in 'the  en- 
deavor to  avoid  collision ;  -  and  it  is  the  duty  of 
the  one  approaching  from  the  left  to  approach 
at  a  speed  sufficient  to  permit  the  other  machine 
to  cross  the  point  of  intersection  in  front  of 
him." 

It  Is  urged  that  by  this  instruction  the  jury 
was  permitted  to  determine  which  vehicle 
first  entered  the  intersection.  It  was  an  ad- 
mitted fact  tbat  the  truck  entered  the  inter- 
section far  in  advance  of  the  taxicab,  bnt  of 
this  assuredly  appellant  cannot  complain. 
However,  the  main  contention  is  that  this  In- 
straction  cast  uiion  the  appellant  the  duty  of 
giving  the  right  of  way  tOv  and  of  continuous 
oI)servatlon  in  an  endeavor  to  avoid  collision 
with,  the  truck,  which  was  admittedly  to 
some  extent  en  the  wrong  side  of  the  street 
In  violation  of  the  city  ordinance,  and  whose 
driver  therefore  was  guilty  of  negligence  per 
se.  In  other  words,  that  this  instruction  gave 
to  a  vehicle  traveling  on  the  wrong  side  of 
the  street  the  right  of  way  over  a  vdiicle  ap- 
proaching from  the  left  The  instmctloD  is 
not  as  happily  worded  to  fit  the  facts  of  the 
case  as  it  might  have  been;  bnt  since  we 
have  frequently  held  that  it  Is  not  negligence 
per  se  to  drive  on  the  wrong  side  of  the  high- 
way (Peterson  v.  Pallls,  103  Wash.  180,  173 
Pac.  1021;  Hartley  v.  Lasater  et  al.,  96  Wash. 
407,  165  Paa  106;  Segerstrom  r.  Lawrence, 
64  Wash.  246, 116  Pac.  876),  and  also  tbat  the 
mere  presence  of  a  veihide  oa  the  wrong  side 
of  the^  street  will  not  sustain  a  verdict  or 
constitute  contributory  negligence,  imless  it 
Is  shown  to  have  been  the  proximate  cause 
of  the  injury  (Peterson  v.  Pallis,  supra;  De 
Lys  V.  Powell-Sanders  Co.,  90  Wash.  31,  155 
Pac.  407 ;  Bums  v.  BaU,  98  Wash.  342,  167 
Pac.  942),  we  must  hold'  that,  under  the  facts 
here  shown,  it  was  for  the  jury  to  say 
whether  the  position  of  respondents'  trucb 
was  the  proximate  cause  of,  or  contributed 
materially  to,  the  Injury.  There  was  evi- 
dence, disputed  it  is  true,  from  which  the 
jury  may  have  found  tn  favor  of  respond- 
«its  upon  one  or  more  of  the  following  ques- 
tions :  (a)  Would  the  accident  have  happened 
substantially  as  It  did  and  solely  because  of 
the  excessive  speed  of  the  taxicab,  if  re- 
spondent's truck  had  been  wholly  upon  the 
right  side  of  the  street?  (b)  If  the  taxicab 
had  approached  the  intersection  at  a  speed 
within  the  limit  fixed  by  the  city  ordinance, 
could  it  have  been  stopped  before  reaching  the 
point  of  collision,  or  slowed  down  suiQclently 
to  have  permitted  the  truck  to  pass  in  safety 
beyond  the  danger  point?  (c)  If  the  taxicab 
had  been  traveling  at  a  lawful  rate  of  speed, 
could  it,  after  the  danger  became  appareot, 
have  been  tuiiied  to  the  right  so  aa  to  have 
passed,  safely  between  the  truck  and  the 
standing  freight  cars,  so  as  to  proceed  east- 


erly upon  Spring  street,  thus  pursuing  tbe 
course  which  its  driver  testified  he  intended 
to  follow?  An  afOrmative  answer  to  any  of 
these  questions  would  necessarily  be  a  deter- 
mination that  the  excessive  speed  of  the  taxi- 
cab  was  the  proximate  cause  of  the  accident, 
and  that  the  position  of  the  truck  encroach- 
ing more  or  less  upon  the  left  or  wrong  side 
of  the  street  did  not  cause  or  materially  con- 
tribute thereto.  The  real  issue  as  here  oat- 
lined  was  fairly  submitted  by  other  instruc- 
tions. 

From  what  has  been  said  it  reasonably  fol- 
lows that  the  trial  court  did  not  err  in  refus- 
ing to  give  appellant's  requested  Instruction 
with  reference  to  the  truck  being  upon  the 
wrong  side  of  the  street,  because  that  in- 
struction omitted  the  necessary  element  that 
such  fact,  if  found,  must  have  caused  or  con- 
tributed to  the  accident 

[3]  The  third  p<^nt  argued  relates  to  a 
supposed  improper  remark  of  counsel  In  ad- 
dressing the  jury.  Aside  from  the  fact  that 
the  remark  objected  to  seems  to  have  been  In 
answer  to  an  equally  improper  remark  of 
opposing  counsel,  the  court  immediately  in- 
structed the  jury  to  disregard  such  remarks, 
and  we  cannot  presume  that  the  jury  disre- 
garded the  court's  Instmction. 

Finding  no  reversible  error,  the  judgment 
is  affirmed. 

PARKER,  C.  J.,  and  FUIiLERTON,  MIT- 
CHELLv  and  BRIDGES,  33.,  concur. 


(119  Wash.  196) 

PLASTINO  V.  CITY  OF  SEATTLE. 
(No.  16720.) 

(Supreme    Court   of    Washington.    March   17, 
1922.) 

I.  Street  railroads  «s9n7(28)— CoMtrflintory 
negligence  of  automobllo  driver  held  for  Jury. 
In  an  action  for  injuries  to  an  automobile 
driver  in  a  collision  with  a  street  car  operated 
at  an  excessive  rate  of  speed,  evidence  held 
not  to  show  conclusively  that  tiie  plaintiff,  be- 
fore passing'behind  the  car  on  the  near  track, 
could  have  seen  the  car  approaching  on  the 
other  track  within  aucb  distance  that  he  could 
not  reasonably  anticipate  he  could  cross  ahead 
of  it,  so  that  it  did  not'Show  contributory  neg- 
ligence as  a  matter  of  law. 

2.  Appeal  and  error  «s>l033(5)— Inoonsiyteat 
Instructions  held  not  to  entitle  party  favored 
by  erroneous  one  to  a  reversal. 

Where  two  instructions  were  inconsistent, 
but  one  was  the  correct  statement  of  the  law 
and  the  other  was  too  favorable  to  appellant, 
he  cannot  complain. 

3.  Street  railroads  «=985(4)  —  Operators  of 
street  oar  and  automobile  owe  reciprocal  du- 
ties at  Interseotlons. 

Even  though  the  street  car  may  have  the 
right  of  way  at  a  street  intersection  over  an 
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automobile,  the  respectiTe  operators  ot  a  street 
car  and  of  an  automobile  owe  each  other  the 
duty  to  exercise  substantiallr  the  same  degree 
of  care  to  aroid  collision. 

4.  Street  railroads  «=>■  17(29)— 4>riv«r's  eon- 
tribitory  negligenoe  In  faillni  te  etep,  look, 
and  listen  qeestion  of  fact. 
The  failure  of  the  driver  of  a  vehicle  to 
stop,  look,  and  listen  before  crossing  a  street 
car  track  is  not  negligence  as  a  matter  of  law, 
though  the  circumstances  may  render  it  neg- 
ligence in  fact. 

i.  Trial  «s>260(l)   —  Refusal   ef   requested 

ohargeB  covered  In  substance  by  given  charge 

Is  not  preJudlolaL 

Defendant  is  not  ptejadiced  by  the  refusal 

of  certain  instructions  requested  by  it,  where 

those  instructions  were  covered  in  substance  by 

others  given  by  the  court,  which  were  fully  as 

favorable    to    the    defendant's    contentions    aa 

those  refused. 

6.  Master  and  servant  «s>358  —  Claiin  under 
Compensation  Act  is  not  eleotion  without 
showing  rights  thereunder. 

That  an  automobile  driver  who  was  injured 
by  a  street  car  while  driving  bis  employer's 
truck  made  claim  for  compensation  against  the 
industrial  insurance  fund  does  not  alone  show 
an  election  of  remedies  which  precludes  recov- 
ery by  common-law  action  against  the  owner  of 
the  street  car,  where  there  was  no  showing 
that  he  had  recovered  compensation,  or  that  his 
employer  was  subject  to  the  Industrial  Insur- 
ance Law. 

7.  Master  and  servant  «s»365— Telegcapb  and 
telephone  company  engaged  In  both  Interstate 
and  Intrastate  business  held  not  within  com- 
pensation law. 

A  telegraph  and  telephone  company  engaged 
in  both  intrastate  and  interstate  commerce  to 
such  an  extent  that  it  was  not  possible  to  ren- 
der dearly  separable  and  distinguishable  its 
pay  roll  of  workmen  engaged  in  each  of  such 
classes  of  work  is  not  wiuiin  the  Industrial  In- 
surance Law  under  Laws  1919,  p.  136,  i  3. 

8.  Trial  ®=9 133  (2) —Reference  by  counsel  to 
fund  from  which  Judgment  against  city  would 
be  payable  held  not  to  require  new  trial. 

In  an  action  against  a  city  for,  injuries 
caused  by  one  of  its  street  cars,  a  statement  by 
plaintiff's  counsel  in  argument  that  the  Judg- 
ment would  not  be  paid  out  of  the  dty  treas- 
ury, but  would  be  paid  out  of  certain  bonds,  did 
o<^  require  the  granting  of  a  new  trial,  where 
the  court  on  objection  by  defendant's  counsel 
stated  the  bond  owners  were  not  interested  in 
the  matter,  and  defendant  requested  no  further 
instruction.  , 

Mackintosh,   Bridges,    and  Hovey,   JJ.,   dis- 
s^ting. 

En  Banc. 
Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Milie  R.   Plastino  against  the 
City  of  Seattle  to  recover  damages  for  per- 


sonal injuries.    Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Walter  F.  Meier  and  Frank  S.  Orlfflth, 
botli  of  Seattle,  for  appellant. 

Walter  S.  Fulton  and  Tucker  &  Hyland, 
both  of  Seattle,  for  respondent 

PABKBB,  O.  J.  The  plaintiff,  Plastino, 
commenced  tliis  action  in  tlie  superior  court 
for  King  coanty,  seeking  recovery  from  the 
defendant  city  of  damages  whicb  he  claims 
to  liave  suffered  aa  the  result  of  the  negli- 
gent operation  of  one  of  the  city's  street  cars. 
A  trial  upon  the  merits  resulted  in  a  verdict 
awarding  to  Plastino  recovery  in  the  sum  of 
$7,000.  The  city,  by  appropriate  motions 
timely  made  during  and  following  the  trial, 
challenged  the  sufficiency  of  the  evidence 
to  entitie  Plastino  to  any  recovery,  and  also 
moved  in  the  alternative  for  a  new  trial. 
The  trial  court  denied  the  city's  motions 
challenging  the  sufficiency  of  the  evidence  to 
entitle  Plastino  to  any  recovery,  and  also  de- 
nied the  (Aty'a  motion  for  a  new  trial,  upon 
condition  that  Plastino  consent  to  a  reduc- 
tion of  the  award  to  $6,400.  He  having 
elected  to  take  an  award  so  reduced,  rather 
than  suffer  a  new  trial.  Judgment  was  ren- 
dered accordingly,  from  which  the  city  has 
appealed  to  this  conrt. 

[1J  The  first  and  principal  contention  here 
made  in  behalf  of  the  city  is  that  the  trial 
court  erred  in  overruling  its  motions  for  an 
Instructed  verdict  and  for  Judgment  notwith- 
standing the  verdict;  that  is,  that  the  trial 
court  erred  in  its  refusal  to  decide  as  a  mat- 
ter of  law  that  Plastino  was  not  entitled 
to  any  recovery.  The  argument  of  counsel 
for  the  city  upon  this  branch  of  the  case  is 
addressed  almost  wholly  to  the  question  of 
contributory  negligence  on  the  part  of  Plas- 
tino. He  was  injured  by  one  of  the  city's 
street  cars  coming  into  collision  with  an 
automobile  he  was  driving,  while  crossing 
the  intersection  of  Twenty-Fourth  avenue 
northwest  and  West  Sixty-First  street,  in  the 
city  of  Seattle.  These  streets  cross  at  right 
angles ;  Sixty- First  street  runs  east  and  west : 
Twenty-Fourth  avenue  runs  north  and  south, 
and  has  two  street  car  tracks  upon  it.  The 
north-bound  cars  run  upon  the  east  track 
and  the  south-bound  cars  upon  the  west 
track.  TVenty-Fourth  avenue  is  paved  to 
the  width  of  60  feet  between  the  curbs  of  the 
sidewalks. 

At  the  hour  of  about  2  o'clock  in  the  after- 
noon of  the  day  of  the  accident,  Plastino 
drove  west  along  Sixty-First  street  approach- 
ing Twenty-Fourth  avenue.  When  he  arrived 
at  about  the  east  line  of  the  pavement  of 
Twenty-Fourth  avenue,  be  stopped  to  await 
the  passing  of  a  north-bound  street  car  upon 
the  east  track,  which  car  was  about  to  cross 
Sixty-First  street  He  waited  there  for  a 
moment  until  he  considered  that  the  street 
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car  had  proceeded  a  sufflelent  distance  across 
the  intersectioii  so  that  be  conld  proceed, 
when  be  started  on  west  along  Sixty-First 
street,  passing  immediately  behind  and  with- 
in a  few  feet  of  the  north-boimd  street  car. 
When  he  arrived  upon  the  west  track  his 
automobile  was  struck  broadside  by  a  rapid- 
ly moving  south-bound  street  car  upon  the 
west  track,  causing  his  injury.  The  Jury 
might  well  have  believed  that  the  speed  of 
the  south-bound  street  car  was  30  miles,  or 
more,  per  hour,  the  lawful  speed  being  not 
to  exceed  20  miles  per  hour.  The  impact 
was  po  violent,  and  the  speed  of  the  street 
car  so  great,  that  PlasUno  and  his  automobile 
were  carried  along  upon  the  front  end  of 
the  street  car  a  distance  estimated  by  differ- 
ent witnesses  at  from  125  to  160  feet 

Just  as  Plastino  was  starting  his  machine 
to  cross  the  pavement  and  street  car  tracks 
behind  the  north-lwund  street  car,  he  looked 
north,  to  see  If  there  were  any  cars  approach- 
ing from  that  direction  upon  the  west  track, 
and  did  not  see  any,  according  to  his  testi- 
mony. It  is,  it  must  be  conceded,  somewhat 
difficult  to  arrive  at  the  conclusion  that  he  did 
not  see  any  car  approaching  from  that  direc- 
tion; since  his  view  was  unobstructed  for  a 
long  distance  to  the  north  past  beyond  the 
north-bound  street  car,  and  the  fast-moving 
south-bound  street  car  was  then  approaching 
from  the  north  upon  the  west  track  about  a 
block  away;  but  we  think  the  Jury  might 
well  have  believed  from  th6  evidence  that 
Plastino  did  not  become  conscious  of  the  ap- 
proach of  any  street  car  from  the  north  up- 
on the  west-bound  track  within  any  such  dis- 
tance as  would  lead  a  reasonably  prudent 
person  to  believe  that  any  car  approaching 
from  that  direction  would  reach  his  line 
of  travel  in  crossing  the  west  track  before 
be  would  arrive  upon  the  west  track;  that 
is,  we  tblnk  there  is  room  for  honest,  differ- 
ence of  opinion  as  to  whether  or  not  Plas- 
tino was  warranted  in  then  assuming  that  no 
car  would  reach  his  line  of  travel  upon  the 
west  track  from  the  north  and  .come  into 
collision  with  his  automobile,  should  he  pro- 
ceed on  his  way.  It  is  not  so  much  a  mere 
question  of  Plastiuo's  seeing  the  south-bound 
car  at  a  more  or  less  comparatively  long  dis- 
tance to  the  north ;  but  it  is  a  question  of 
bis  using  reasonable  caution  to  look  and  de- 
termine whether  or  not  any  street  car  was 
approaching  from  the  north  within  such  a 
llistance  as  to  make  it  dangerous  for  him  to 
proceed  across  the  west  track.  While  the 
testimony  of  the  witnesses  la  in  conflict  as 
to  whether  the  motorman  on  the  south-bound 
car  timely  rang  his  bell  on  approaching 
Sixty-First  street,  we  think  the  jury  were 
warranted  In  believing  that  no  such  signal 
was  timely  given. 

Our  recent  decisions  In  Coons  v.  Olympla 
Light  &  Power  Co.,  Ill  Wash.  677,  191  Pac. 
768;   Johnson  v.  Seattle,  118  ^ash.  487,  194 


Pac.  417;  Nabours  ▼.  Seattle,  118  Wash.  557. 
194  Pac.  800 ;  and  Goldsby  v.  Seattle  (Wash.) 
197  Pac.  787 — it. seems  to  us  are  decisive  In 
favor  of  Plastino  upon  the  question  of  wheth- 
er or  not  he  was  as  a  matter  of  law  guilty  of 
contributory  negligence.  Our  decision  tn 
Stuedlng  v.  Seattle  Elec.  Co.,  71  Wash.  476, 
128  Paa  1058,  particularly  relied  upon  by 
counsel  for  the  dty,  does  seem  to  furnish 
some  argument  in  support  of  a  contrary  hold- 
ing. That  case  involved  the  care  to  be  ex- 
ercised by  a  pedestrian  crossing  a  street  in- 
tersection over  street  car  tracks.  A  pedes- 
trian has  at  least  some  greater  degree  of 
opportunity  to  protect  himself  than  one  driv- 
ing an  automobile,  by  reason  of  the  fact  that 
he  has  a  somewhat  larger  degree  of  control 
over  his  movements.  We  note  that  the  pedes- 
trian injured  In  that  case  was  passing  behind 
a  standing  street  car  in  front  of  an  on-com- 
ing car  on  another  track ;  and,  being  only  a 
pedestrian,  be  could  have  stopped,  even  after 
passing  behind  the  first  car,  and  no  doubt 
would  have  then  stopped,  bad  he  made  proper 
observation  of  the  on-coming  car  on  the  other 
tracks  This,  It  would  seem,  furnishes  some 
ground  for  distinguishing  that  case  from 
tills.  However  that  may  be,  we  think  the 
later  decisions  of  this  court,  above  cited,  are 
controlling  here. 

We  conclude  that.  In  view  of  the  speed  of 
the  south-bound  car,  the  want  of  timely  sig- 
nal of  its  approach  from  the  north,  and  what 
Plastino  did  under  the  circumstances,  as  the 
Jury  was  warranted  in  viewing  them,  it  should 
not  be  decided  as  a  matter  of  law  that  the 
city  was  free  from  negligence,  or  that  Plas- 
tino was  guilty  of  contributory  negligence. 

[2]  It  is  contended  in  the  city's  behalf  that 
the  trial  court  gave  to  the  Jury  two  Instruc- 
tions wliich  were  so  conflicting  and  confus- 
ing as  to  be  prejudicial  to  the  rights  of  the 
city.  For  the  purpose  of  informing  the  Jury 
as  to  the  respective  rights  and  duties  of  the 
operator  of  a  street  car  and  the  operator  of 
an  automobile  at  a  street  crossing  under  an 
ordinance  of  the  city,  the  court  gave  its 
fourteenth  instruction  as  follows : 

"I  instruct  you  as  a  matter  of  law  that  It  i» 
the  duty  of  the  driver  of  a  vehicle  to  be  con- 
stantly on  the  lookout  to  avoid  being  hit  by 
street  cars;  that  is,  it  is  the  duty  of  the  driver 
to  keep  out  of  the  way  of  the  street  car;  and, 
if  yott  find  from  the  evidence  in  this  case  that 
the  plaintiff  was  not  paying  heed  or  was  not 
giving  the  right  of  way,  or  that  he  was  violat- 
ing any  of  the  provisions  of  the  ordinance  to 
which  I  called  your  attention,  then  he  would 
be  guilty  of  negligence."  • 

This  was  followed  by  the  court's  fifteenth 
instruction,  reading  as  follows: 

"But  the  failure  to  look  and  listen  at  a  street 
crossing  before  crossing  the  street  does  not 
constitnte  negligence  as  a  matter  of  law." 

[3, 4]  At  first  thought  Is  seems  a  litUe  diffi- 
cult to  harmonize  these  two   Instructions; 
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but  we  think  tliey  are  not  so  Inconsistent  as  to 
have  misled  or  confused  the  jury  to  the  prej- 
udice of  the  dty.  Indeed,  it  is  a  Uttle  diffi- 
cult to  see  other  than  that  the  fourteenth 
instnKtlon  was  somewhat  more  favorable  to 
the  city  than  It  was  entitled  to,  since  to 
give  all  of  its  language  full  force  and  effect 
would  seem  to  leave  no  degree  of  care  Im- 
posed upon  the  operator  of  a  street  car.  The 
fifteenth  Instruction,  we  think,  Is  the  settled 
law  In  the  light  of  our  repeated  holdings. 
We  must  ranember  that  this  was  a  collision 
between  a  street  car  and  an  automobile,  and 
not  between  an  ordinary  railroad  train  and 
an  automobile.  More  than  that,  it  occurred 
within  a  street  intersection,  where,  mani- 
festly, the  degree  of  care  to  be  exercised  by 
the  respective  operators  of  the  street  car 
and  the  automobile  was  substantially  equally 
reciprocal,  though  the  street  car  may  have 
had  the  right  of  way.  We  think  the  law  of 
the  situation  here  in  question  Is  well  stated 
by  Judge  Fuilerton  In  the  late  case  of  John- 
son V.  Seattle,  113  Wash.  487,  194  Pac.  417, 
as  follows: 

"Contrary  to  the  role  applicable  to  ordinary 
railroads,  we  have  held  that  it  is  not  negligence 
in  itself  to  fail  to  stop,  look  and  listen  before 
crossing  a  street  car  track.  This,  of  course, 
does  not  mean  that  a  person  so  crossing  may 
act  blindly,  without  giving  any  heed  to  his  own 
safety;  it  means  simply  that  the  rule  is  not 
one  of  uniform  application  to  such  a  situation; 
that  a  person  is  not  to  be  charged  with  negli- 
gence  from  the  fact  alone  that  he  did  not  stop, 
look  and  listen.  If  the  conditions  are  such 
that  it  would  be  the  duty  of  an  ordinarily  pru- 
dent person  to  stop,  look  and  listen  before 
crossing  the  track,  then  the  person  crossing 
must  do  so,  else  be  charged  with  negligence  for 
not  so  doing.  Stated  In  another  way,  the  omis- 
sion of  the  dvty  is  but  a  fact  to  be  weighed 
with  all  other  facta  and  circumstances  sur- 
rounding the  case  in  determining  the  question 
of  negligence  or  contributory  negligence." 

We  think  the  giving  of  these  two  Instruc- 
tions was  not  error  prejudicial  to  the  city's 
rights  In  the  trial  of  the  case. 

[S]  Some  contention  la  made  that  the  trial 
court  erred  In  refusing  to  give  certain  In- 
structions requested  by  counsel  for  the  city 
to  be  given.  We  think  it  sufficient  to  say 
that  the  Instructions  so  requested  to  be 
given  were  covered  In  substance  by  others 
given  by  the  court,  which  were  fully  as 
favorable  to  the  city's  contentions  as  the 
ones  refused  to  be  given,  and  that  therefore 
no  prejudicial  error  was  committed  In  the 
refusal  complained  of. 

[6]  The  city  pleaded  as  an  affirmative  de- 
fense, in  substance,  that  Jr'lastiuo,  when  he 
was  injured,  was  then  acting  In  the  course 
of  his  employment  as  a  lineman  of  the  Pa- 
dflc  Telephone  &  Telegraph  Company,  and 
that  he  had,  previous  to  the  commencement 
of  this  action,  filed  a  claim  with  the  Indus- 
trial Insurance  Commission,  claiming  com- 


pensation against  tbe  Industrial  Insurance 
Fund  for  such  Injury,  oniia  was  admitted 
In  Plastino's  answa,  in  so  far  as  bis  being 
80  employed  and  the  mere  filing  of  bis  claim 
with  the  Industrial  Insurance  Commission 
are  concerned.  The^e  is  nothing  else  in  the 
record  touching  this  question,  other  than  his 
testimony  showing  that  he  was  at  the  time 
on  his  way  to  disconnect  a  telephone,  and,  of 
course,  tbe  fact  that  he  was  injured  by  the 
oity,  a  third  party,  while  away  from  the 
plant  of  his  employer.  It  is  contended  and 
briefly  argued,  in  behalf  of  the  city,  that 
this  action  on  the  part  of  Plastino  was  au 
election  by  him  to  take  under  the  Industrial 
Insurance  Act  (Laws  1911,  p.  345)  such  as  to 
preclude  him  firom  recovering  In  this  com- 
mon-law action.  The  trouble  with  our  deal- 
ing with  this  question  Is  that  the  record  be- 
fore us  is  not  such  as  to  enable  us  to  deter- 
mine whether  or  not  Plastino  had  any  right 
of  election  such  as  it  Is  claimed  he  made  by 
the  filing  of  his  claim  with  the  Industrial 
Insurance  Commission.  There  is  nothing  in 
the  record  to  show  that  he  ever  followed  up 
his  claim  against  the  Insurance  fund,  or  that 
his  claim  was  ever  considered  or  allowed  by 
the  Industrial  Insurance  Commission;  nor  is 
there  anything  in  the  record  lending  support 
to  the  city's  contention,  upon  this  affirmative 
defense,  thai  Plastino's  employer  was  under 
tbe  Industrial  Insurance  Law  of  this  state  as 
to  .compensation  to  ita  injured  employees. 

[71  It  may  be  said  that  Plastino's  employer 
was  engaged  in  both  intrastate  and  inter- 
state commerce  to  such  an  extent  that  it  was 
not  possible  to  render  "clearly  separable  and 
distinguishable"  its  pay  roll  of  workmen  en- 
gaged in  each  of  such  classes  of  work.  This 
would  exempt  his  employer  from  the  opera- 
tion of  our  Industrial  Insurance  Law,  and 
make  bis  only  available  remedy  a  common- 
law  action  against  the  city,  such  as  we  have 
here.  Laws  1919,  p.  186,  S  3;  State  v.  Postal 
Telegraph-Cable  Co.,  101  Wash.  630,  172  Pac. 
902.  This  record  does  not  enable  us  to  de- 
cide that  there  was  any  remedy  available  to 
Plastino,  other  than  by  this  action;  hence  he 
made  no  binding,  election  when  he  filed  his 
claim  with  the  commission. 

[I]  It  is  contmded  in  behalf  of  the  city 
that  Mr.  Tucker,  of  counsel  for  Plastino, 
while  making  his  argument  before  the  Jury, 
was  guilty  of  misconduct  In  the  use  of  cer- 
tain language  to  tbe  prejudice  of  the  city. 
All  that  we  have  in  the  record  touching  this 
contention  is  the  following : 

"Mr.  Tucker:  •  •  •  Counsel  knows  that 
any  judgment  that  is  rendered  will  not  be  paid 
out  of  the  city  treasury,  but  will  be  paid  out  of 
the  Stone  &- Webster  bonds. 

"Mr.  Griffith:  If  the  court  please,  I  think 
counsel  is  just  a  little  out  of  propriety  when  he 
talks  about  that.  That  is  improper  conduct  and 
improper  argument. 

"The  Court:  What  was  his  remark? 

"Mr.  Griffith;  Hla  remarks  were  something 
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about    he  bonds  of  Stone  &  Webster.    It  is 
rather  stretching  the  areument  a  little. 

"The  Court:  Well,  I  guess  Stone  &  Webster 
are  not  interested  in  this  matter  now,  Mr. 
Tucker. 

"Mr.  Tucker:  Well,  the  only  thing  I  wanted 
to  say— I  don't  think  I  tras  in  error  about  it, 
but  anyway  whatever  judgment  we  get  is  paya- 
ble out  of  the  public  utilities.  Counsel  will  not 
c  intend  that  if  we  get  a  judgment  it  is  payable 
ut  of  the  general  fund." 

t 

It  must  be  conceded  that  some  impropriety 
on  the  part  of  Mr.  Tucker  is  suggested  by 
this  quoted  portion  of  the  lecord.  We  are 
convinced,  however,  that  his  conduct  was  not 
of  Bucb  a  prejudicial  nature  against  the  city 
as  to  call  for  a  new  trial  of  this  case.  In  the 
first  place,  the  record  does  not  disclose  to  us 
what  was  or  could  have  be&a  meant  by  Mr. 
Tucker  by  the  use  of  the  term  "Stone  & 
Webster  bonds,"  except  possibly  that  any 
judgment  wliich  might  be  recovered  by  Plas- 
tino  would  not  be  payable  out  of  the  general 
funds  of  the  city — that  is,  by  the  taxpayers 
of  the  city — ^but  would  be  payable  out  of 
some  special  fund,  apparently  the  proceeds 
of  the  operation  of  the  city's  street  car  sys- 
tem as  an  independent  business.  As  to 
whether  this  was  or  was  not  prejudicial  to 
the  city  was  apparent  to  the  trial  court  more 
clearly  than  it  is  made  to  us  by  this  cold 
record.  We  note  that  counsel  for  the  city 
did  not  ask  any  instruction  from  the  court 
to  the  jury  to  disregard  the  observations  of 
Mr.  Tucker.  Nevertheless,  the  court's  re- 
mark, "Well,  I  guess  Stone  ft  Webster  are 
not  Interested  in  this  matter,"  seems  to  us  to 
have  been  sufficient  under  the  circumstances. 
We  wmclude  that  the  trial  court  did  not 
abuse  its  discretion  in  holding  tliat  this  was 
not  cause  for  a  new  trlaL 

Two  other  contentions  are  made  and  very 
briefly  argued:  (1)  That  the  vylfe  of  Plas- 
tlno,  present  at  tiie  trial,  was  guilty  of  such 
misconduct  as  to  prejudice  the  rights  of  the 
city  in  the  trial;  and  (2)  that  the  verdict 
was  excessive,  as  being  prompted  by  passion 
and  prejudice  on  the  part  of  the  jury.  We 
think  it  sufficient  to  say  that  we  have  care- 
fully examined  both  of  these  contentions,  and 
are  quite  satisfied  that  there  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  in 
refusing  to  grant  a  new  trial  for  either  of 
such  reasons. 

The  judgment  is  affirmed. 

FULLERTON,  MAIN,  HOLCOMB,  and 
MITCHETLLi,  JJ.,  concur.  ' 

MACKINTOSH,  J.  (dissenting).  The  opin- 
ion of  the  majority  says: 

"Just  as  Plastino  was  starting  his  machine 
to  cross  the  pavement  and  street  car  tracks  be- 
hind the  north-bound  street  car,  he  looked 
north,  to  see  if  there  were  any  cars  approach- 


ing from  tliat  direetion  upon  the  west  track, 
and  did  not  see  any,  according  to  his  testimony. 
It  is,  it  must  be  conceded,  somewhat  difficult 
to  arrive  at  the  conclusion  that  he  did  not  see 
any  car  approaching  from  that  direction,  since 
his  view  was  unobBtrncted  for  a  long  distance 
to  the  north  past  beyond  the  north -bound  street 
car,  and  the  fast-moving  south-bound  street  car 
was  then  approaching  from  the  north  upon  the 
west  track  abont  a  block  away." 

The  only  objection  I  have  to  this  state- 
ment is  that,  under  the  evidence,  it  is  not 
"somewhat  difficult  to  arrive  at  the  condo- 
sion  that  he  did  not  see  any  car  approaching 
from  that  direction,"  but  that  it  is  Impos- 
sible to  reach  such  a  conclusion.  He  had 
stopped  before  attempting  to  cross  a  street 
100  feet  in  width,  upon  which  he  had  an  un- 
obstructed view  for  several  himdred  feet,  and 
the  testimony  is  that  there  was  no  other  traf- 
fic on  the  street  except  the  street  car  north- 
bound, and  yet  he  says  tliat,  although  l>e 
looked,  he  did  not  see  the  south-bound  car. 
I  cannot  understand  how  liis  conduct  can  be 
other  than  negligent,  as  a  matter  of  law. 
The  only  conclusion  I  can  arrive  at  from 
this  testimony  is  that  he  did  not  look,  and 
under  such  circumstances  as  here  surrounded 
him  he  must  look.  I  therefore  dissent  from 
this  opinion,  and  believe  that  judgment 
should  have  been  entered  for  the  appellant. 

BRIDGES  and  HOVBI,  JJ.  We  ooncur 
in  the  foregoing  dissenting  opinion. 


ai9  Waab.  S3S) 

PETERSON  et  ai.  V.  MORRIS  st  aL 
(No.  16580.) 

(Supreme  Court  of  Washington.     Mardt  28, 
1922.) 

1.  Partnership  «=3M  —  Capacity  to  sve  nay 
be  aoqulred  by  fliino  statutory  cwrtlfloKte 
after  trassaotion. 

A  partnership  conducting  business  ander  a 
name  which  calls  for  the  filing  of  a  partnership 
certificate  under  Rem.  Code  1015,  H  8369- 
8373,  may  acquire  the  capacity  to  maintain  an 
action  for  a  cause  arising  out  of  a  transaction 
by  the  filing  of  its  partnership  certificate  after, 
as  well  as  before,  the  transaction,  or  even  aft- 
er commencement  of  the  action. 

2.  Partaership  «=»64  — Statutory  oertMcaite 
filed  after  flrm  oeases  t»  de  business  o'ves 
right  to  sue. 

A  partnership  doing  business  under  a  name 
which  requires  it  to  file  a  certificate  may  ac- 
quire the  right  to  maintain  an  action  for  a 
cause  arising  from  some  partnership  trans- 
action after  the  partnership  has  ceased  to  do 
business  as  such,  since  even  thereafter  its  ex- 
istence continues  for  the  settlement  of  its 
affairs. 
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3.  Partnership  «5>64  —  Failure  to  flia  atatn- 
lory  oartilloate  alfecta  only  oapaolty  to  aue, 
not  oaase  of  afitlon. 

The  failure  of  a  partnership  to  file  the 
certificate  required  by  statute  has  only  the  ef- 
fect of  depriving  the  partnership  of  the  ca- 
pacity to  sue  and  does  not  touch  the  existence 
of  the  canse  of  action. 

4.  Judgment  «=>58 1— Reversed  Judgment  Is  not 
conclusive  In  subsequent  suit. 

A  judgment  on  the  merits  in  a  preTiobs  suit 
between  the  parties  is  not  condusire  in  a  sub- 
sequent suit  on  the  same  transaction,  where  it 
had  been  reversed  by  the  Supreme  Court  be- 
cause of  the  lack  of  plaintiffs'  capacity  to  sne. 

5.  Judgment  <@=9590 (I)— Former  decision  that 
partnership  could  not  sue  for  want  of  cer- 
tificate Is  not  conclusive  on  merits. 

A  former  judgment  denying  recovery  by 
the  plaintiff  on  the  same  cause  of  action,  except 
in  BO  far  as  it  was  a  set-off  against  defendant's 
connterdaim,  for  the  reason  that  plaintiff  had 
no  capacity,  to  sue  because  it  bad  failed' to  file 
the  partnurship  certificate  required  by  statnte, 
is  not  conclusive  against  plaintiffs'  right  to  re- 
cover the  balance  claimed  by  them  after  the 
partnership  certificate  was  filed. 

6.  Judgment  «=:>590(l)  —  That  former  Judg- 
ment of  want  of  capacity  was  rendered  after 
trial  on  merits  does  not  make  If  conclusive 
on  merits. 

The  fact  that  the  former  jndgment  denying 
recovery  by  plaintiffs  for  want  of  capacity  to 
sne  was  rendered  after  a  trial  on  the  merits, 
tai  which  plaintiffs  failed  to  establish  their 
right  to  recover  by  failing  to  show  capacity  to 
sue,  does  not  make  the  jodgment  conclusive  on 
the  merits  against  plaintiffs  after  their  inca- 
pacity to  aue  bad  been  removed. 

7.  Judgment  €=3^84— Circumstances  of  former 
action  must  have  permitted  recovery  sought 
In  second  to  make  Judgment  for  defendant 
conclusive. 

A  former  judgment  for  defendant  is  conclu- 
sive against  the  plaintiff-  only  if  the  circum- 
stances of  the  first  action  were  such  that  the 
plaintiff  might  have  recovered  for  the  same 
cause  of  action  alleged  in  the  second. 

8.  Pleading  ®=»204(5),  221— Demurrer  to  an- 
swer stating  partial  defense  properly  over^ 
ruled,  but  notion  erroneously  dismissed. 

A  demurrer  to  an  affirmative  defense  on  the 
giound  that  it  failed  to  state  a  defense  was 
properly  overruled,  where  a  partial  but  not  a 
complete  defense  was  stated;  bat  it  was  er- 
ror for  the  court,  on  overruling  such  demurrer, 
to  dismiss  the  action. 

En  Banc. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  J.  T.  Ronald,  Judge. 

Action  by  6.  E.  Peterson  and  another, 
doing  business  under  the  firm  name  and 
style  of  the  Moon  Motor  Sales  Company, 
against  J.  C.  G.  Morris  and  Rachel  Morris, 
in  which,  after  the  death  of  the  def^idant 
Rachel  Morris,  James  P.  Weter,  as  her  ad- 
ministrator, was  substituted  as  defendant. 


V.  MORRIS  i09 

P.) 

Judgment  for  the  defiendsnts  after  plaintiffs 
elected  not  to  plead  further  on  the  over- 
ruling of  demurrers  to  the  second  and  third 
affirmative  d^enses,  and  plaintiffs  api)eal. 
Reversed  and  remanded. 
See,  also,  101  Wash.  607,  1T7  Paa  320. 

Bates  9l  Peterson  and  E.  N.  Eisenhower, 
both  of  Tacoma,  for  appellants. 

Weter  &  Roberts,  of  Seattle,  for  respond- 
enta 

PARKER,  O.  J.  The  plaintiffs  Peterson 
and  Mallm  commenced  this  action  in  the 
superior  court  for  King  county  seeking  re- 
covery of  a  Htoney  Judgment  against  the  de- 
fendants Morris  and  wife  In  the  sum  of 
$772.  Their  claim  for«recovery  set  forth  in 
two  causes  of  action  grew  out  of  a  contract 
entered  Into  by  them  in  their  firm  name  of 
"Moon  Motor  Sales  Company"  with  the  de- 
fendant Morris  on  September  28,  1915;  In 
which  contract  they  agreed  to  purchase  a 
certain  number  of  Moon  automobiles  from 
Morris  and  he  agreed  to  give  them  the  ex- 
clasive  right  of  sale  and  distribution  of 
Moon  automobiles  within  PieVce  county  in 
this  stata  This  is  an  appeal  from  a  judg- 
ment of  the  BUX)erlor  court  rendered  upon 
the  overruling  of  the  plalntlfFs'  demturers 
to  the  defendants'  second  and  third  affirma- 
tive defenses  and  the  election  of  the  plain- 
tiffs to  not  plead  further. 

The  plaintiffs  allege  in  their  complaint 
that  at  all  times  in  question  they  were  doing 
business  under  the  firm  name  and  style  of 
Moon  Motor  Sales  Company  and  have  duly 
filed  their  certificate  of  partnership  with  the 
county  clerk  of  Pierce  county.  The  defend- 
ants' denials  in  their  answer  Include  a  de- 
nial of  the  allegation  of  the  filing  of  the 
partnership  certificate  by  the  plaintiffs,  in 
so  far  as  such  filing  was  timely.  The  de- 
nials of  the  answer  were  followed  by  three 
affirmative  defenses,  the  first  of  which  we 
need  not  here  notice. 

In  their  second  affirmative  defense  the 
defendants  allege; 

"That  although  all  matters  sued  on  in  the 
complaint  herein  arose,  as  therein  alleged,  in 
connection  with  the  contract  of  September  28, 
1915,  and  within  one  year  thereafter,  yet  the 
plaintiffs  wholly  neglected  and  omitted  to  file 
in  the  county  in  which  they  were  doing  business 
under  an  assumed  name  any  certificate  of  any 
sort  in  reference  to  the  persons  interested  in 
said  business  and  conducting  the  same,  except 
that  on  February  13,  191i>— the  day  on  whicli 
this  present  action  was  instituted,  and  long 
after  the  plaintiffs  had  ceased  to  be  in  partner- 
ship or  carry  on  any  business  in  Pierce  county, 
Wash.,  as  Moon  Motor  Sales  Co.— they  filed  in 
the  clerk's  office  of  Pierce  county.  Wash.,  a  cer- 
tificate in  the  words  following." 

This  is  followed  by  a  copy  of  the  partner- 
ship certificate,  showing  Its  execution  and 
filing  in  the  ofilce  of  the  county  clerk  of 
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Pierce  county  on  rebruary  13,  1919,  the  day 
of  the  commencement  of  tbis  action.  The 
sufficiency  of  the  execution  and  filing  of 
this  certificate  is  challenged  only  as  not 
being  timely  filed. 

The  defendants'  third  affirmative  defense 
is  that  of  res  judicata  by  a  judgment  ren- 
dered In  a  former  action.  In  this  affirma- 
tive defense  there  is  set  out  the  record  of 
that  case,  which  may  be  sum!marlzed  as  fol- 
lows: These  plaintiers  sought  in  that  ac- 
tion, in  the  superior  court  for  King  coun- 
ty, to  recover  from  these  defendants  a  mon- 
ey judgment  in  the  sum  of  $3331,  which 
for  present  purposes  we  may  assume  includ- 
ed the  same  causes  of  action  upon  which 
recovery  Is  sought  in  this  action.  In  that 
action,  by  appropriate  allegations  and  de- 
nials, there  was  put  in  Issue  the  fact  as  to 
whether  or  not  the  plaintiffs  had  duly  filed 
their  partnership  certificate  as  required  by 
law,  entitling  them  to  maintain  an  action 
In  the  courts.  In  that  action,  by  appropri- 
ate denials,  there  were  also  put  In  Issue  the 
facts  alleged  in  the  complaint  touching  the 
merits  of  the  plaintiffs'  claim  for  recovery. 
In  that  action  the  defendants  also  set  up 
and  pleaded  both  as  an  affirmative  defense 
and  as  a  counterclaim,  their  claim  against 
the  plaintiffs  in  the  sun*  of  $4,000,  prayin-' 
that  the  plaintiffs  take  nothing  and  that 
they  (defendants)  recover  from  the  plain- 
tiffs judgment  in  the  sum  of  $4,000.  Thi> 
allegations  of  that  affirmative  defense  and 
cross-complaint  were  put  In  Issue  by  ai>- 
propriate  denials  made  in  the  plaintiffs'  re- 
ply thereto.  That  action  came  on  for  trln) 
before  the  superior  court  sitting  without  a 
jury  and  resulted  In  findings  of  fact,  con- 
clusions of  law,  and  judgment,  awarding  to 
the  plaintiffs,  doing  business  under  the  firm 
name  of  Moon  Motor  Sales  Company,  and 
against  the  defendants,  recovery  in  the  sum 
of  $735.89.  The  superior  court  found,  as 
a  basis  for  that  judgment,  that  the  plain- 
tiffs were  entitled  to  recover  from  the  de- 
fendants $772,  apart  from  the  dRfendants' 
counterclaim;  but  that  the  defendants  were 
entitled  to  set  off  the  sum  of  $36.11  nnon 
their  counterclaim,  as  against  the  plaintiffs' 
larger  <aalm.  The  court  thereby  arrived 
at  the  sum  of  $735.89  as  the  net  amount  the 
plaintiffs  were  entitled  to  recover  from  the 
defendants  in  that  action,  and  rend^ed 
judgment  accordingly.  The  defendants  ap- 
pealed from  that  judgment  to  this  court, 
and  their  appeal  was  disposed  of  by  our  de- 
cision reported  in  104  Wash.  607,  177  Pac. 
320;  which  declsi<»i  is  emt)odied  in  and 
made  a  part  of  the  defendants'  third  af- 
firmative defense  of  res  judicata  in  this 
case.  In  that  decision  this  court  held,  In 
substance,  that  the  plaintiffs  had  not  the 
capacity  to  maintain  that  action,  as  plain- 
tiffs, in  the  superior  court ;  because  the  fact 
of  the  filing  of  their  partnership  certificate 


as  required  by  law  was  denied  and  pot  in 
issue  therein,  and  no  evidence  was  offered 
upon  that  question.  In  other  words,  this 
court  held  that  the  plaintiffs  were  not  en- 
titled to  maintain  that  action,  in  the  sense 
that  they  could  be  awarded  any  affirmative 
relief  therein,  because  they  had  no  capaci- 
ty to  sue  upon  the  partnership  claims  up- 
on which  they  sought  recovery;  but  held 
that  the  finding  In  fator  of  the  plaintiffs  in 
the  sum  of  $772,  viewed  n^rely  as  a  defense 
to  the  defendants'  croes-complaint,  upon 
which  they  were  awarded  only  $36.11,  bad 
the  effect.  In  any  event,  of  being  a  complete 
set-off  to  and  cancellation  of  the  $36.11  ob- 
ligation of  the  plaintiffs  to  the  defendants. 
This  court  so  held  upon  the  theory  that, 
while  the  plaintiffs  had  no  capacity  to  sue 
and  obtain  any  affirmative  relief,  they  did 
have  capacity  to  malie  any  proper  defenso, 
affirmative  as  well  as  negative,  to  the  de- 
fendants' counterclaim,  looking  to  prevent- 
ing the  defendants  from  recovering  an  af- 
firmative judgment  against  them;  citing  our 
decision  in  North  Star  Trading  Co.  v.  Alas- 
ka-Yukon-Padflc  Exposition,  68  Wash.  457, 
123  Pac.  605. 

These  second  and  third  affirmative  de- 
fenses so  alleged  in  the  defendants'  answer 
in  this  case  were  demurred  to  by  the  plain- 
tiffs, upon  the  ground  that  neither  consti- 
tuted a  defense  to  this  action,  which  de- 
murrers were  by  the  superior  court  over- 
ruled; the  court  holding  in  effect  that  each 
of  them  stated  a  complete  defense  to  tite 
plaintiffs'  causes  of  action  as  alleged  in  the 
complaint  Thereupon  the  plaintiffs  elect- 
ing to  not  plead  further  and  stand  upon 
their  demurrers,  judgment  was  accordingly 
rendered  against  them  dismissing  the  ac- 
tion. From  this  disposition  of  the  case  the 
plaintiffs  have  appealed  to  this  court. 

We  first  inquire  as  to  whether  or  not  the 
facts  alleged  in  the  second  affirmative  de- 
fense show  that  the  plaintiffs  are  not  en- 
titled to  maintain  this  action  because  of 
their  failure  to  timely  file  their  certificate 
evidencing  their  partnership,  doing  buslnees 
In  the  firm  name  of  Moon  Motor  Sales  Com- 
pany. The  sufficiency  of  the  allegation  in 
the  plaintiffs'  complaint  of  the  filing  of  their 
partnership  certificate  is  not  challenged,  and 
the  denial  thereof  found  in  the  negative  por- 
tion of  the  defendants'  answer  is  only  a 
qualified  denial;  that  is,  the  denial  is  In 
general  terms  followed  by  the  words,  "ex- 
cept in  so  tar  as  such  filing  may  be  admit- 
ted in  the  second  affirmative  defense  here- 
inafter set  out."  So  the  question  becomes 
one  as  to  wtietber  the  facts  alleged  in  the 
second  affirmative  defense  show  that  the 
plaintiffs  have  or  have  not  timely  filed  th^r 
certificate  of  partnership.  We  say  tim^ 
because  the  only  contention  here  made  by 
counsel  for  the  defendants  touching  the 
filing  of  that  certificate  Is  that  it  waar  not 
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timely  filed,  since  It  was  Sled  as  they  allege, 
"long  after  tbe  plaintiffs  had  ceased  to  be 
in  partnership  or  carry  on  any  business  in 
Pierce  county,  Wash.,  as  Moon  Motor  Sales 
Company,"  but  admitting  that  the  certificate 
was  filed  on  the  day  of  the  commencement 
of  this  action. 

[1]  Now  It  has  become  the  settled  law  of 
this  state  that  a  partnership,  the  name  of 
which  is  such  as  to  call  for  the  filing  of  a 
partnership  certificate  under  sections  836&- 
8373,  Rem.  Code,  may  acquire  the  right  and 
capacity  to  maintain  an  action  the  cause 
for  which  arises  out  of  some  partnership 
transaction  or  contract,  by  the  filing  of  its 
partnership  certificate  in  the  office  of  the 
county  derk  after  as  w^  as  before  the  oc- 
curring of  sudi  transaction  or  the  nral^ing 
of  such  contract,  or  even  after  the  com- 
mencement of  an  action  wherein  recovery 
upon  such  transaction  or  contract  is  sought. 
Sutton  V.  Coast  Trading  Co.,  49  Wash.  6&4, 
96  Paa  42S;  Malfa  v.  Crisp,  52  Wash.  509, 
100  Pac.  1012 ;  McGUllvray  v.  Columbia  Sal- 
mon Co.,  104  Wash.  623,  177  Pac.  660. 

[2]  But  it  is  here  argued  in  behalf  of  the 
defendants  that  the  plaintiffs'  partnership 
certificate  was  not  timely  filed  so  aa  to  give 
them  capacity  or  entitle  them  to  maintain 
this  particular  action,  because  of  the  alle- 
gation in  defendants'  second  affirmative  de- 
fense that  prior  thereto  "the  plaintiffs  had 
ceased  to  be  In  partnership  or  carry  on  any 
business  In  Pierce  county,  Wash,,  as  Moon 
Motor  Sales  Company."  Carried  to  Its  log- 
ical conclusion,  this  argument  would  seem 
to  mean  that,  when  a  partnership  has  ceased 
to  do  business  as  such  looking  to  the  mak- 
ing of  profit  In  the  business  for  which  it 
wag  organized.  Its  business  affairs  remain- 
ing unsettled  as  between  its  members  and 
also  between  It  and  third  parties,  It  and  Its 
members  lose  the  right  to  acquire  the  capac- 
ity or  right  to  sue  upon  partnership  claims 
t>y  filing  a  partnership  certificate  under  sec- 
tions 8369-8373,  Rem.  Code.  This,  we  think, 
cannot  be  the  law.  Manifestly  the  partners 
have  as  much  right  to  continue  their  part- 
nership relations  under  their  jmrtnershlp 
name  pending  the  settlement  of  tbrir  part- 
nership affairs  and  the  prosecuting  of  ac- 
tions to  secure  thdr  rights  incident  thereto 
as  against  third  parties  during  such  period 
of  settlement,  as  when  the  partnership  is 
a  going  concern  being  conducted  for  the  pur- 
pose of  making  profit  for  Its  members,  and 
to  that  end  may  file  their  partnersliip  cer- 
tificate In  compliance  with  sections  8360- 
8373,  Rem.  Code.  Manifestly,  the  owners  of 
any  business  or  the  assets  thereof  hare  as 
much  right  to  make  the  settling  up  of  such 
business  a  partnership  business  and  perfect 
a  partnership  to  that  end,  as  they  have  to 
organize  or  perfect  a  partnership  for  anj' 
other  la>)7fnl  purpose.  We  think  the  exist- 
ence of  this  partnership  and  its  capacity  to 


sue  upon  these  causes  of  action.  In  view  of 
the  admission  that  a  proper  partnership  cer- 
tificate was  filed  at  the  time  of  the  com- 
mencement of  this  action,  no  challenge  be- 
ing made  to  the  sufficiency  thereof,  other 
than  as  to  the  time  of  its  filing,  affirmative- 
ly appear  by  the  allegations  of  the  second 
affirmative  defense.  Of  course.  If .  the  de- 
fendants had  in  their  second  affirmative 
defense  negatived  the  fact  of  these  partie.s 
being  partners  or  that  they  were  all  mem- 
bers of  the  partnersbipv  we  would  have  a 
different  question  here. 

[3]  We  think  it  has  become  well  settled 
by  our  decisions  that  the  failure  of  a  part- 
nership to  file  a  certificate  of  partnership, 
as  required  by  the  statute,  has  only  the 
effect  of  depriving  the  partnership  of  the 
capacity  to  sue;  and  does  not  touch  the 
question  of  the  existence  of  a  cause  of  ac- 
tion which  a  partnership  not  having  filed 
.such  certificate  may  possess.  In  Hale  v. 
City  Cab,  Carriage  &  Transfer  Co.,  66  Wash. 
459,  119  Pac.  837,  Judge  Ellis,  considering 
the  effect  of  the  failure  of  a  partnership  to 
file  its  partnership  certificate,  speaking  for 
the  court,  said: 

"  *  *  *  We  have  eonststently  held,  in  con- 
struing this  statute  and  the  cognate  statute  as 
to  corporations,  that  they  go  only  to  the  ca- 
pacity of  the  party  to  sue  and  that  the  objec- 
tion must  be  deemed  waived  unless  raised  by 
demurrer  or  answer.  Bowman  v.  Harrison, 
supra;  Plerson  v.  Northern  Pac.  B.  Co.,  61 
Wash.  450.  112  Pac.  509;  Rothchild  Bros.  t. 
Mahoney,  51  Wash.  633,  99  Pac.  1031;  Hale  y. 
Crown  Columbia  Polp  &  Paper  Co.,  66  Wash. 
236,  105  Pac.  480;  Thompson-Spencer  Co.  T. 
Thompson.  61  Wash.  547,  112  Pac.  655." 

Our  later  decisions  in  North  Star  Trad- 
ing Co.  T.  Alaska-Tukon-Pacific  Exposition, 
68  Wash.  457,  123  Pac.  605,  and  Crosier  v. 
Cudihee,  85  Wash.  237,  147  Pac.  1146,  are  in 
harmony  with  thib  view  of  the  law.  It  seems 
to  us  to  follow  as  a  matter  of  course  that 
these  causes  of  action,  assuming  they  are 
well  founded,  viewed  as  substantive  rights, 
apart  from  the  capacity  to  sue  thereon,  have 
at  all  times  in  question  been,  and  now  re- 
main. In  existence.  Otherwise  our  decisions, 
holding  that,  by  the  filing  of  a  partnership 
certificate,  as  required  by  the  statute,  the  ca- 
pacity to  sue  upon  causes  of  action  arising 
out  of  past  transactions  or  contracts  may  be 
acquired  by  a  partnership,  are  meaningless. 
We  conclude  that  defendants'  second  affirma- 
tive defense  does  not  in  law  constitute  any 
defense  or  bar  to  the  plaintiffs'  causes  of  ac- 
tion as  alleged  in  their  complaint,  and  that 
the  demurrer  to  that  defense  should  have 
been  sustained  by  the  superior  court.  It  fol- 
lows that  the  Judgment  of  dismissal.  In  so 
far  as  it  rested  upon  the  overruling  of  that 
demurrer  was  erroneous. 

[4]  We  next  inquire  as  to  whether  or  not 
the  defendants'  third  affirmative  defense  al- 
leges facts  showing  that  the  causea  of  action 
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bere  saed  upon  have  been  adjudicated  as 
against  the  plaintiffs  by  the  final  judgmoit 
rendered  In  the  former  action.  Now,  what 
was  the  final  judgment  rendered  in  the  for- 
mer action?  Manifestly,  it  was  not  the  judg- 
ment rendered  in  the  superior  court  That 
judgment  was  reversed  by  our  decision  re- 
ported in  104  Wash.  507,  177  Pac.  320;  and 
by  that  reversal  the  amount  of  the  plaintiffs' 
large  claim  was  left  wholly  undetermined, 
other  than  as  it  was  adjudged  to  be  reduced 
in  the  sum  of  $36.11.  It  Is  true  the  trial 
court  made  findings  which  purport  to  go  into 
the  merits  of  the  plaintiffs'  claim  and  award- 
ed the  plaintiffs  $772  by  its  findings  and  Judg- 
ment; but  that  award  is  rendered  nugatory 
by  its  reversal  in  this  court,  and  has  ceased 
to  be  an  adjudication  upon  the  merits  of  the 
plaintiffs'  claim  sued  upon  in  that  action,  ex- 
cept as  it  reduced  that  claim  by  an  offset  of 
$36.11  awarded  the  defendants  upon  their 
cross-complaint 

[6]  A  reading  of  our  decision  In  that  case, 
we  think,  renders  it  quite  plain  that  the 
plaintiffs  were  denied  affirmative  recovery 
upon  their  large  claim  drawn  in  question  in 
that  action  solely  and  only  because  the 
plaintiffs  had  no  capacity  to  sue  by*  reason  of 
their  failure^  prior  to  or  pendini^-  that  ac- 
tion, to  file  their  partnership  certificate  in 
compliance  with  sections  8369-8373,  Rem. 
Code.  This  being  true,  how  Is  it  possible 
that  it  can  be  8a{d  with  any  show  of  reason 
that  the  plaintiffs'  larger  claim,  in  so  far  as 
it  may  be  in  excess  of  $36.11,  was  In  any 
sense  adjudicated  upon  the  merits  by  the 
final  decision  of  that  case  in  this  court?  In- 
deed, that  case  was  disposed  of  in  this  court 
upon  the  theory  that  the  plaintiffs  having  no 
capacity  to  sue  in  the  sense  of  seeking  af- 
firmative relief,  the  merits  of  their  claim 
could  not  be  adjudicated  therein  over  the  de- 
fendants' objection,  which  was  duly  made, 
except  as  a  mere  offset  against  the  defend- 
ants' croBs-complaint.  In  other  words,  that 
controversy  became  ultimately  nothing  but 
one  in  which  the  defendants  became  in  effect 
plaintiffs  by  virtue  of  their  cross-complaint, 
and  the  plaintiffs  became  In  effect  defendants 
because  of  the  fact  that  they  had  only  the 
capacity  to  defend,  and  did  not  have  the  ca- 
pacity to  sue  and  obtain  affirmative  relief. 
To  bold  that  the  plaintiffs  in  that  action  had 
no  caimcity  to  sue  and  obtain  afllrmative  re- 
lief, as  the  defendants  therein  contended  and 
as  this  court  held  in  upholding  such  conten- 
tion, to  us  seems  wholly  inconsistent  with  a 
holding  that  their  large  claim  therein  sued 
upon  was  adjudicated  upon  the  merits,  other 
than  to  the  extent  of  establishing  a  set-off 
against  such  claim  in  the  small  sum  of  $36.11. 
It  is  not  argued — indeed,  there  is  no  room 
for  arguing — that  this  court  by  Its  final  deci- 
sion in  that  case  adjudged  that  the  plaintiffs' 
claims,  there  and  here  involved,  were  no 
more  in  the  aggregate  than  $36.11.    Had  it 


been  afBrmatlvely  so  decided  therein,  tliere 
would  be  some  room  for  arguing  that  ancb 
an  adjudication  would  be  res  Judicata  up^ 
on  that  question  aa  against  the  plaintiffs  In 
this  action.    , 

[6]  Some  argument  ia  made  In  behalf  of 
the  defendants,  rested  upon  the  fact  that  the 
former  Judgment,  pleaded  in  their  third  af- 
firmative defense,  was  rendered  after  the 
trial  upon  the  merits  and  rested  upon  a  to- 
tal failure  of  proof  upon  the  question  of  £he 
plaintiffs'  having  filed  their  partnership  cer- 
tificate. The  argument  seems  to  be  that,  l>e- 
cause  there  was  upon  the  trial  a  failure  of 
proof  on  that  question,  the  merits  of  the 
plaintiffs'  causes  of  action  were  finally  ad- 
judicated as  well  as  the  question  of  the  plain- 
tiffs' then  capacity  to  sue  thereon.  We  are 
not  able  to  follow  this  argument  It  seems 
to  us  that  the  very  fact  that  it  was  finally 
adjudicated  in  that  case  that  the  plaintiflEs 
had  then  no  capacity  to  sue — ^which  adjudi- 
cation was  made  at  the  instance  of  the  de- 
fendants— and  obtain  any  affirmative  relief, 
shows  conclusively  that  the  plaintiffs'  causes 
of  action  were  not  adjudicated  in  that  case, 
further  than  to  establish  the  set-off  of  $36.11 
against  them.  The  very  thing  counsel  for 
the  defendants  contended  for,  and  this  court 
finally  held  in  that  case,  was  that  the  plain- 
tiffs could  not  then  be  heard  In  court  looking 
to  the  obtaining  of  affirmative  relief. 

[J]  The  law  controlling  of  the  question  of 
res  Judicata  here  for  consideration  we  think 
is  well  stated  In  general  terms  in  15  B.  O.  L. 
982,  aa  follows: 

"In  order  to  bar  a  second  action  the  dr- 
cnmstances  of  the  first  action  mast  have  been 
such  that  the  plaintiff  might  have  recovered 
for  the  same  cause  of  action  alleged  in  the 
second.  An  adjadicaUon  made  on  grouods 
purely  technical,  and  where  the  merits  could 
not  come  into  question,  is  limited  to  the  point 
actually  decided,  and  will  not  preclade  a  sub- 
sequent action  brought  in  a  way  to  avoid  the 
objection  which  proved  fatal  in  the  first.  If 
the  former  trial  went  off  on  a  technical  defect, 
or  because  the  suit  was  prematurely  bronght, 
or  tor  want  of  jurisdiction,  or  because  of  a 
temporary  disability  of  the  plaintiff  to  sue,  or 
because  the  plaintiff  has  mistaken  his  char- 
acter, or  the  capacity  in  which  he  brings  suit, 
or  on  any  ground  which  did  not  go  to  the  mer- 
its of  the  action,  the  judgment  thereon  will  - 
constitute  no  bar  to  another  suit" 

[8]  We  conclude  that  the  defendants'  third 
affirmative  defense  of  res  judicata  fails  to 
state  facts  constituting  such  a  defense  to  the 
plaintiffs'  causes  of  action,  except  in  so  far 
as  it  constitutes  a  defense  thereto  to  the  ex- 
tent of  $36.11.  The  superior  court  was,  we 
think,  technically  correct  iu  overruling  the 
plaintiffs'  demurrer  to  this  defense,  since  it 
did  state  facts  constituting  at  least  a  par- 
tial defense;  but  it  not  being  a  complete  de- 
fense, if  the  allegations  of  the  comidaint  are 
true^  the  court  did  err  In  dismissing  the  ac- 
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tlon  as  a  result  of  overruling  that  demurrer, 
for  only  a  complete  defense  would  warrant 
such  a  Judgment. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  superior  court  for  further 
proceeding  consistent  with  the  law  as  herein 
expressed. 

The  defendant  Mr&  Morris  having  died 
since  the  commencement  of  this  action,  the 
administrator  of  her  estate  has  been  substi- 
tuted In  her  place.  We  have  for  ponvenlence 
of  expression  Ignored  this  change  of  parties 
In  our  discussion  of  the  case. 

FULLERTON,  BBIDGES,  TOLMAN,  and 
HOVEY,  JJ.,  concur. 
HOLCOMB,  J.,  concurs  In  the  result 
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16826.) 
Sfarch  24, 


(Supreme  Court  of  Washington. 
1822.) 

1.  Honilolde  <3=»253( I)— Evidence  held  suffl- 
elent  to  sustain  oonvlctlon  of  marder  In  first 
degree. 

Bvidence  held  sufficient  to  sustain  a  verdict 
of  guilty  of  murder  in  the  first  degree. 

2.  Homicide  <S=922( I)— Killing  held  murder  In 
llrst  degree. 

Where  defendant  had  accased  deceased's 
sons  of  stealing  his  property  and  the  deceased 
while  approaching  defendant's  house  and  mak- 
ing no  hostile  demonstrations  was  shot  and 
killed  by  defendant,  the  offense  was  murder  in 
the  first  degree. 

3.  Criminal  law  <s=>829(5),  834(2)— Refusal  of 
defendant's  requested  Instruction  given  In 
substanee  held  not  error;  instructions  need 
■ot  be  given  In  language  of  raqneet. 

The  refusal  to  give  instructions  on  self- 
defense  requested  by  defendant,  which  were 
covered  in  language  as  favorable  to  defendant 
as  the  law  warranted  in  other  instructions  giv- 
en by  the  court,  was  not  error,  and  defendant 
may  not  require  Instmctions  Uterally  follow- 
ing the  language  of  his  request. 

4.  Criminal  law  €=3822(  1 1)— Instruction  at  to 
flight  of  defendant  held  not  error. 

In  a  prosecution  for  murder,  an  instruc- 
tion that  some  evidence  has  been  introduced 
of  the  flight  of  the  defendant  soon  after  the 
crime  with  which  the  defendant'  was  charged, 
followed  by  other  instructions  concerning  the 
effect  of  flight,  if  it  was  established,  and  in- 
structing that  the  jury  should  determine  from 
the  evidence  whether  the  defendant  had  or  had 
not  fled,  held  not  error  when  taken  as  a  whole. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  TaUman,"7udge. 

Peter  Colagiao  was  convicted  of  murder 
in  the  first  degree,  and  be  ai^>eals.  Af- 
firmed. 


John  F.  Dore,  of  Seattle,  for  appellant 
Malcolm  Douglas  and  John  D.  Carmody, 
both  of  Seattle,  for  the  State. 

rULLEBTON,  J.  [1]  The  appellant,  Peter 
Colaglno,  was  informed  against  for  kilUug 
one  Aleck  McOibbon,  the  charge  being  mur^ 
der  in  the  first  degree.  He  was  convicted  as 
charged,  the  Jury,  however,  finding  by  a  spe- 
cial verdict  that  the  death  penalty  should  not 
be  Inflicted.  On  the  verdict  of  guilty  he  was 
adjudged  guUty  and  sentenced  to  Imprison- 
ment for  life.  From  the  judgment  and  sen- 
tence, he  prosecutes  the  appeal. 

It  is  contended  first  that  the  evidence  did 
not  Justify  a  verdict  for  any  higher  degree 
of  crime  than  murder  In  the  second  degree. 
The  salient  facts  are  these:  The  appellant 
was  in  the  employ  of  a  railroad  company,  his 
employment  keeping  him  away  from  his 
home  for  the  greater  part  of  the  day.  He 
lived  alone  in  a  house  owned  by  himself,  sit- 
uated upon  rented  land.  On  a  part  of  this 
land  he  maintained  a  chlckei  yard,  and  an- 
other part  he  devoted  to  a  vegetable  garden 
McGibbon  lived  with  his  family  on  an  ad- 
joining tract  of  land,  his  family  consisting 
of  a  wife  and  seven  sons.  The  relations  ex- 
isting between  the  appellant  and  McGibbon 
and  his  family  were  outwardly  friendly. 
Shortly  prior  to  the  time  that  McGibbon  was 
killed,  the  appellant  complained  to  Mrs.  Mc- 
Gibbon that  bis  chickens  and  vegetables 
were  being  stolen.  He  did  not  complain  to 
her  that  he  thought  her  sons  were  parties  to 
the  thefts,  although  he  did  so  complain  to 
others  of  his  neighbors,  and  also  to  the  po- 
lice. The  fact  that  he  was  making  these 
charges  was  learned  by  Mrs.  McGibbon  on  the 
day  the  killing  occurred.  When  her  husband 
came  home  at  about  4  o'clock  on  that  day, 
Mrs.  McOibbon  told  him  of  the  appellant's  ac- 
cusations, and  he  said  to  her  that  he  would 
talk  to  the  appellant  about  the  matter.  The 
appellant  reached  home  on  that  day  shortly 
after  4  o'clock,  and  Mr.  McGibbon,  pos- 
sibly a  half  hour  thereafter,  started  In  the 
direction  of  the  appellant's  house.  The 
state's  evidence  shows  that  he  was  shot  and 
killed  by  the  appellant  as  he  was  approach- 
ing the  house,  and  before  he  had  reach'ed  it. 
The  killing  was  done  while  it  was  yet  day- 
light, and  while  persons  could  be  recognized 
at  considerable  distances. 

The  appellant's  story,  told  at  the  time  of 
his  arrest  and  on  the  witness  stand,  is  that 
McGibbon,  with  two  other  persons  whom  he 
did  not  reco'gnize,  came  and  knocked  on  his 
door,  and  attacked  him  when  he  opened  It 
to  admit  them,  and  that  he  shot  McGibbon 
In  self-defense.  He  also  exhibited  to  the 
arresting  officers  and  others,  in  corrobora- 
tion of  his  story,  marks  on  his  throat  ap- 
parently made  by  the  hands  of  pome  per- 
son,   nie  evidence,  however.  Is  all  but  over- 
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whelming  that  these  marks  were  self-inflict- 
ed, and  a  further  effort  to  manufacture  evi- 
dence appears  from  the  fact  that  a  shot  was 
fired  from  the  revolver  with  which  McGib- 
bon  was  killed  from  the  outside  of 'the  house 
through  the  door  into  the  inside;  the  door 
t)eing  the  one  which  McGibbon  was  approach- 
ing when  killed. 

The  room  in  which  the  appellant  testifies 
the  assault  on  him  was  made  bore  no  evi- 
dence of  a  struggle  having  taken  place  there- 
in. There  were  a  number  of  persons  living  in 
the  vicinity  who  were  attracted  to  the  place 
by  the  shooting,  yet  no  one  saw  the  alleged 
companions  of  McGibbon,  and  certain  of 
them,  who  saw  McGibbon  approach  the  bouse, 
testify  positively  that  he  was  alone.  There 
is  some  evidence  that  the  appellant  con- 
templated flight,  as  he  left  the  place  im- 
mediately after  the  shooting,  putting  out  the 
light  that  was  earlier  seen  burning  therein 
and  locking  the  doors  of  the  house.  Later, 
however,  he  appeared  at  the  house  of  a  coun- 
ty employee,  announced  that  he  had  killed 
McOlbbon,  and  there  awaited  until  he  was 
taken  in  charge  by  deputies  from  the  sher- 
iff's, office. 

[2]  It  seems  to  ns  clear  that  there  is  here 
sufficient  evidence  to  warrant  the  verdict  re- 
turned by  the  Jury.  It  may  be,  as  the  appel- 
lant's learned  counsel  argues,  that  there  is 
no  very  apparent  motive  for  the  killing  and 
that  different  deductions  can  be  drawn  from 
the  evidence  with  regard  thereto.  But  It 
was  the  exclusive  privilege  of  the  Jury  to 
draw  these  deductions,  and,  if  there  are  any 
such  that  will  sustain  the  verdict,  It  is  suffi- 
cient in  so  far  as  It  concerns  the  appellate 
court  Clearly,  we  think,  the  jury  could 
reasonably  and  justly  draw  the  conclusion 
that  the  appellant  believed  that  McGibbon 
had  learned  of  the  accusations  be  bad  made 
against  McOibbon's  sons,  that  McGibbon 
was  coming  to  bis  house  because  thereof, 
and  that  he  shot  and  killed  him  in  anticipa- 
tion of  trouble  thereover.  A  kllUng  under 
such  circumstances  is  murder  in  the  first  de- 
gree. A  due  regard  for  the  sacredness  of 
human  life  will  not  permit  the  courts  to  hold, 
as  matter  of  law,  that  the  killing  of  a  human 
being  because  of  mere  anticipation  of  trouble 
forbids  the  finding  that  the  kiUing  is  of  no 
higher  degree  of  crime  than  murder  in  the 
second  degree. 

[3]  The  second  assignment  of  error  relates 
to  the  refusal  of  the  court  to  give  certain 
requested  instructions.  These  relate  to  the 
appellant's  theory  of  self-defense.  But  we 
find,  on  examination  of  the  court's  charge  to 
the  jury,  that  they  were  covered  by  the  court 
in  language  fully  as  favorable  to  the  appel- 
lant as  the  law  warrants.  There  are  courts 
which  maintain  the  principle  that  a  defend- 
ant is  entitled  to  have  the  Jury  instructed  in 
the  language  of  his  request,  if  the  request  is 
appropriate  to  the  defendant's  theory  of  the 


case  and  Is  otherwise  unobjectionable;  bat 
this  court  has  always  refused  to  recognize 
the  doctrine.  Here,  the  court  may  charge  in 
Its  own  language,  and  error  cannot  be  pred- 
icated thereon  merely  because  the  language 
used  by  the  court  does  not  follow  literally  the 
language  of  the  request 

[4]  The  court  gave  an  Instruction  on  the 
question  of  flight  As  a  preliminary  there- 
to it  stated  to  the  jury: 

"Some  evidence  has  been  Introduced  of  the 
flight  of  this  defendant  immediately  or  soon 
after  the  act  alleged  as  the  crime  with  which 
the  defendant  ia  here  charged." 

This,  the  court  followed  with  further  in- 
structions concerning  the  effect  to  be  given 
by  the  Jury  to  the  fact  of  flight  if  they  found 
the  fact  established ;  saying  to  them  in  sub- 
stance that  it  was  their  privilege  to  deter- 
mine from  the  evidence  whether  the  defend- 
ant had  or  had  not  fled  from  the  scene  of  the 
act  charged  as  the  crime.  Error  is  alleged 
upon  the  quoted  portion  of  the  charge,  but 
we  think  It  not  reversible  error.  While  the 
language  used  is  perhaps  not  the  most  happy 
that  could  have  been  chosen  to  express  the 
evident  thought  the  court  sought  to  convey. 
the  Instruction  as  a  whole  makes  the  mean- 
ing clear,  and,  in  our  opinion,  conclusively 
shows  that  .the  court  did  not  thereby  trench 
upon  any  of  the  prerogatives  of  the  Jury. 
The  jury  were  left  to  say  whether  the  evi- 
dence justifled  the  conclusion  that  the  appel- 
lant had  fled  or  had  attempted  flight  and 
were  instructed  to  consider  the  evidence  as 
bearing  upon  the  appellant's  guilt  only  in  the 
case  they  did  so  flnd. 

Other  errors  assigned  merit  no  special 
consideration. 

The  judgment  is  affirmed. 

PARKER,  G.  J.,  and  MITCHELL,  TOLL- 
MAN, and  BRIDGES,  JJ.,  omcur. 


JACOBS  V.  HOITT  et  nx. 


(119  Wash.  28S) 

(No.  17006.) 


(Supreme  (3onrt  of  Washington.     March   23, 
1022.) 

1.  Husband  and  wife  «=>248i/2— Property  ■»■ 
quired  before  marriage  by  separate  funds  or 
pledge  of  separate  credit  is  separate  property. 

Real  or  personal  property  acquired  before 
marriage  by  separate  funds,  or  pledge  of  sep- 
arate credit,  remains  separate  property,  nnlesa 
changed  by  agreement  or  by  operation  of  law. 

2.  Husband  and  wife  «=>257  —  Profits  from 
business  purchased  with  separate  funds  4ield 
not  all  separate  property. 

Though  rents,  issues,  and  profits  of  sepa- 
rate property  are  separate  property  under  Rem. 
Code  1915,  8  6915,  where  a  bakery  was  pur- 
chased with  a  husband's  separate  funds  be- 
fore marriage,  not  all  of  the  profits  from  the 
bakery  in  excess  of  his  former  earnings  can  be 
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held  tlie  resnlt  of  snA  separate  InTestment, 
where  the  amount  thereof  was  increased  by  the 
joint  effort  of  hnsband  and  wife,  thoagb  auch 
profit  resulted  from  an  ezclnsive  right  to  use 
a  new  system  of  baking, 

3.  Husband  and  wlf«  «=9262( I)— Separate  and 
oommunlty  funds,  Impossible  to  segregate, 
presumed  community  property. 

Where  the  separate  and  community  na- 
tures of  moneys  in  a  bank  have  become  so  con- 
fused that  the  court  cannot,  apportion  them, 
the  presumption  is  that  such  funds  are  com- 
munity property.^ 

4.  Husband  and  wife  «=>249— Proportionate 
value  of  property  rapreeented  by  ratio  be- 
tween Investment  of  separate  and  community 
funds  Is  separate  property. 

Where  an  original  ioTestment  of  separate 
funds  in  a  bakery  plant  and  equipment  amount- 
ed to  $8,000,  and  money  put  into  it  after  the 
cceation  of  the  communi^  to  (6,000,  eight- 
fourteenths  ff  the  value  thereof  was  separate 
property. 

5.  Husband  and  wife  ®=>269^Husban(rs  agree- 
ment to  convert  separate  Into  community 
property  does  not  defeat  oredltor's  rights. 

Bren  if,  by  agreement  between  husband 
and  wife,  separate  property  of  the  former  were 
converted  into  community  property,  an  exist- 
ing creditor  of  the  husband  would  not  be  de- 
prived of  his  right  to  collect  his  debt  from  the 
former  separate  property. 

^6.  Hnsband  and  wife  «s»262(l)  —  Separate 
property  presumed  to  remain  to  until  con- 
trary positively  shown. 
The    presumption    is   that   property,    once 
separate,  remains  so  until  there  is  positive  tes- 
timony to  the  contrary. 

Department  2. 

Ajipeal  from  Saperlor  Court,  King  County. 

Action  by  Murry  Jacobs  against  Ralph  H. 
Hoitt  and  yrife.  Judgment  for  defendants, 
and  plaintiff  appeals.    Beversed  In  part. 

Gates  &  Helsell,  of  Seattle,  for  appellant 
Ryan  &  Desmond,  of  Seattle,  for  respond- 
ents. 

MACKINTOSH,  J.  The  appellant  loaned 
to  the  respondent,  Ralph  H.  Holtt,  $5,300, 
iwlor  to  October  1,  1918,  and  in  this  action 
recovered  Judgment  upon  the  notes  represent- 
ing the  loan.  Ralph  H.  Hoitt  was  married 
to  the  respondent,  Elizabeth  O.  Holtt,  on 
December  3,  1918.  The  loans  by  the  appel- 
lant constituted  separate  debts  of  Ralph  H. 
Hoitt  The  only  question  in  the  case  before 
as  is  as  to  the  collectibility  of  the  apt>ellant'8 
judgment  from  property  which  the  respond- 
ents claim  is  community  property,  but  which 
the  appellant  claims  is  the  separate  property 
of  the  husband. 

The  facts  in  regard  to  this  property  are  as 
follows:  In  the  year  1918,  prior  to  his  mar- 
riage, Ralph  H.  Holtt  had  decided  to  engage 
in  the  bakery  business  under  a  thai  new 


baking  system,  and  in  order  to  undertake 
such  business  considerable  capital  was  need- 
ed, which  he  obtained  by  borrowing  it  from 
his  mother,  the  amount  totaling  $8,892.50. 
Of  this  sum  he  used  $5,000  In  purchasing  the 
privilege  of  using  the  oven  devices  known 
as  the  "Ghatterton  system"  and  of  conduct- 
ing business  under  that  name.  He  spent 
some  $1,450  for  ovens  and  mixers,  paid  $892.- 
50  deposit  on  the  lease,  and  the  balance  was 
used  In  furnishing  counters,  showcases,  etc. 
Holtt  had  theretofore  been  employed  as  a 
traveling  salesman,  earning  less  than  $3,000 
a  year.  With  the  aid  of  Mrs.  Holtt  he  so 
conducted  his  new  business  that  it  was  very 
successful,  so  much  so  that  by  July  1, 1919,  he 
repaid  his  mother  the  amount  of  her  loan.  He 
thereafter  bought  some  $5,000  or  $6,000  worth 
of  new  equipment,  and  out  of  the  business 
paid  the  expenses  of  himself  and  his  family, 
and  had  remaining  in  the  bank  as  profits 
$4,118,  which  the  appellant  has  garnished 
in  this  action. 

The  business  for  the  three  years  before 
this  trial  made  a  profit  of  °  approximately 
$30,000.  The  greater  portion  of  this,  how- 
ever, was  made  In  the  year  1919,  for  during 
that  time  the  re8x>ondents  had  no  competi- 
tion in  the  use  of  the  so-called  "Ghatterton 
system."  Subsequently  some  dozen  competi- 
tors entered  the  business,  and  the  respond- 
ents' profits  were  greatly  reduced. 

It  Is  the  appellant's  claim  that  the  money 
In  the  bank  and  the  bakery  business,  ma- 
chinery, equipment,  and  supplies  should  be 
held  to  be  the  separate  property  of  the  re- 
spondent, Ralph  H.  Holtt,  and  subject  to  the 
satisfaction  of  the  Judgment  secured  by  the 
appellant  The  respondents'  contention  Is 
that  aU  of  this  property  Is  community  prop- 
erty. 

[1]  The  status  of  property  is  to  be  deter- 
mined as  of  the  date  of  its  acquisition.  If 
acquired  before  marriage,  either  by  the  use 
of  separate  funds  or  the  pledging  of  sepa- 
rate credit  the  property  is  separate  property, 
and  remains  so  unless  changed  by  agree- 
ment of  the  parties  or  operation  of  law,  and 
we  take  it  there  is  no  distinction  in  this  re- 
gard between  real  and  personal  property, 
though,  of  course,  the  evidence  of  a  change 
of  status  of  real  property  would,  in  ordinary 
circumstances,  be  more  susceptible  of  posi- 
tive proof  than  such  a  change  in  personal 
property. 

The  respondent  Ralph  H.  Hoitt  secured 
the  property  which  he  converted  into  the 
bakery  business  before  his  marriage  by  con- 
tracting a  debt,  and  this  was  his  separate 
obligation,  and  if  the  only  property  now  own- 
ed by  the  respondents  consisted  solely  of  the 
property  acquired  by  the  use  of  the  money 
borrowed  from  Hoitt's  mother,  it  would  be 
a  simple  matter  to  determine  that  that  prop- 
erty was  the  separate  property  of  Ralph  H. 
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Hoitt  Hester  ▼.  Stine,  46  Wash.  469,  80  Pac. 
S94;  Eatterliagen  v.  Melster,  75  Wash.  112, 
134  Pac.  673 ;  In  re  Finn's  Estate,  106  Wash. 
137,  179  Pac.  103;  Eawllngs  v.  Heal,  111 
Wash.  218,  190  Pae.  237;  McKay  on  CJom- 
munlty  Property,  {  209. 

[2]  The  rule  Is  that  the  rents,  issues,  and 
profits  of  separate  property  are  separate 
property.  Section  5915,  Rem.  Code;  Hester 
V.  Stlne,  above.  The  complication  arises  in 
this  case  from  the  fact  that  the  separate 
property  did  not  produce  In  and  of  itself 
all  of  the  profits  which  accrued  to  the  busi- 
ness. These  profits  were  increased  by  the 
labor  and  effort  of  the  husband  and  wife, 
whose  earnings  after  tbeir  marriage  of 
course  constituted  community  property.  The 
difficulty  here  is  to  apportion  those  profits 
between  the  original  separate  property  and 
the  subsequent  community  earnings.  The  ap- 
pellant contends  that  the  work  and  efforts  of 
the  community  should  not  be  said  to  be 
worth  more  than  $12,000  for  the  three  years, 
for  the  reason  that  the  husband  had  never 
earned  more  than  $3,000  a  year  prior  to  un- 
dertaking this  business,  and  that  the  bal- 
ance of  all  of  the  profits  should  be  held  to 
have  been  the  result  of  the  separate  invest- 
ment, and  points  to  the  fact  that  it  was  real- 
ly the  possession  of  an  exclustve  right  to 
use  a  new  system  of  baking  that  resulted 
in  the  profit  from  the  undertaking,  as  was 
demonstrated  by  the  fact  that  when  competi- 
tion arose  the  profits  were  materially  de- 
creased, although  the  labor  and  effort  of  the 
members  of  the  community  were  the  same 
as  they  had  been  when  the  profits  were  larg- 
er. This  argument  does  not  strike  us,  bow- 
ever,  as  being  convincing,  and  we  do  not  be- 
lieve that  the  profits  can  be  separated  on 
that  basis.  It  would  seem  to  us  that  it  is 
not  only  equitable,  but  is  supported  by  the 
facts  to  hold  that  so  much  of  the  profits,  at 
least  as  they  were  represented  by  the  amount 
which  Hoitt  repaid  to  his  mother,  were  prof- 
its from  the  original  investment,  which  would 
confirm  the  original  investment  as  communi- 
ty property,  although  the  decisions  would 
seen?  to  indicate  that  the  paying  off  of  sep- 
arate obligations  by  conununlty  funds  would 
not  change  the  status  of  the  property  ac- 
quired by  the  creation  of  the  obligation  from 
separate  to  community  property. 

[3]  In  regard  to  the  money  in  the  bank, 
it  is  impossible  to  segregate  that  as  to  it's 
sources.  Its  separate  and  community  na- 
tures Iiave  become  so  confused  that  the  court 
cannot -apportion  them,  and  the  favor  with 
which  community  property  is  regarded  and 
the  presumptions  in  favor  of  it  are  such  that 
we  must  agree  with  the  trial  court  that  these 
funds  in  bank  are  the  property  of  the  com- 
munity and  not  subject  to  the  appellant's 
Judgment. 

[4]  Regarding  the  plant  and  its  equipment, 
the  testimony  is  that  the  original  investment 


of  separate  funds  going  into  It  amounted  ap- 
proximately to  $8,000,  and  that  money  put 
into  it  after  the  creation  of  the  community 
to  add  to  the  plant  and  equipment  amounted 
to  some  $6,000.  Presuming  that  this  amount 
of  profit  from  the  business  was  a  portion  ot 
that  which  was  the  result  of  the  work  and 
efforts  of  the  community,  we  arrive  at  the 
conclusion  that  eight-fourteenths  of  the  val- 
ue of  the  bakery  business,  equipment,  ma- 
chinery, and  supplies  are  the  separate  prop- 
erty of  the  respondent  Ralph  H.  Hoitt  The 
testimony  shows  that  this  property,  which  in- 
cludes the  right  to  use  the  "Chatterton  sys- 
tem," Is  now  worth  approximately  $25,000. 
Eight-fourteenths  of  this  property  is  ame- 
nable to  the  appellant's  Judgment 

[5, 1]  Respondents  make  some  argument 
that  by  agreement  between  Hoitt  and  Ills 
wife  what  may  have  been  his  separate  prop- 
erty was  converted  into  property  of  the  com- 
munity, and  relies  upon  the  case  of  Volz  v. 
Zang,  113  Wash.  378, 194  Pac.  409,  whidi  re- 
views the  many  previous  decisions  of  this 
court  on  the  subject  There  is  no  question 
that  community  may  be  changed  into  sepa- 
rate property,  and  separate  into  community 
property,  but  we  find  nothing  in  the  evidence 
to  show  that  any  agreement  was  ever  made 
between  the  husband  and  wife  as  to  the  sta- 
tus of  the  bakery  business.  Furthermore, 
this  argument  could  hardly  be  effective  to 
deprive  the  appellant,  who  was  an  existing 
creditor  at  the  time,  of  the  right  to  collect 
that  debt  from  what  was  then  separate  prop- 
erty. Marsh  v.  Fisher,  ^  Wash.  570,  125 
Pac.  951;  I<anigan  v.  Miles,  102  Wash.  82, 
172  Pac.  894.  The  presumption  is  that  prop- 
erty which  was  once  separate  maintains  that 
character  until  there  is  positive  testimony 
to  the  contrary.  Sherlock  v.  Denny,  28  Wash. 
170,  68  Pac.  452;  Guye  v.  Guye,  63  Wash. 
340,  116  Pac.  731,  87  L.  H.  A.  (N.  S.)  186. 

The  respondents  cite  the  case  of  In  re 
Buchanan's  Estate,  89  Wash.  172,  154  Pac. 
129,  and  place  reliance  upon  it  In  support  of 
their  contention,  arguing  that  the  de<4slon 
in  that  case  would  force  the  affirmance  of 
the  Judgment  here.  A  reading  ot  this  case, 
however,  does  not  convince  us  that  that  ar- 
gument Is  sound.  The  court  there  b^ld  that 
what  were  contended  to  have  been  the  prof- 
its and  gaius  of  separate  property  were  not 
the  rents,  issues,  and  profits  of  that  projierty, 
but  were  the  result  of  the  personal  efforts 
of  one  of  the  spouses,  although  the  separate 
property  in  a  measure  contributed  to  sacb 
gains,  and  held: 

"But  where  a  small  original  investment  of 
separate  funds  is  united  with  the  personal  ef- 
forts of  a  member  of  the  community,  and  there- 
from profits  and  gains  to  the  extent  of  some 
twenty-fold  are  returned,  the  property  being 
personal  and  undergoing  many  changes,  we 
know  of  no  other  rule  by  which  the  question 
of   audi   gains   being  community   or  aepaxat* 
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ing  into  account  the  relative  contributing  force 
of  the  original  ioTestment  and  the  personal  ef- 
forts of  a  member  of  the  community.  The  au- 
thorities do  not  furnish  us  much  light  upon  this 
question,  in  so  far  as  decisions  directly  in  point 
•re  concerned." 

As  we  read  it,  that  dedslon  mettly  bolds 
that  in  the  case  before  the  conrt  it  was  im- 
posaible  to  say  with  any  degree  of  certainty 
what  proportion  of  the  income  of  thecom- 
mnnity  had  been  oontrlbated  by  the  origi- 
nal separate  property.  In  the  case  before  us, 
although  the  exact  ratio  between  the  return 
from  the  separate  property  Investment  and 
the  return  from  the  community  efforts  is 
not  subject  to  mathemattcal  determination, 
yet  we  are  satisfled  that  at  least  the  amount 
which  we  have  found  was  nsed  in  paying  off 
the  separate  Indebtedness  was  the  earning 
from  the  separate  property,  and  the  diyision 
between  the  a^arate  and  community  nature 
of  the  present  business  is  subject  to  what 
appears  to  us  a  mathematical  determination. 
In  the  Buchanan  case  the  original  separate 
investment  was  so  insignificant  a  contribu- 
tion to  the  then  value  of  the  property  that 
it  could  be  Ignored.  Here  we  have  a  substan- 
tial capital  Investment  which  was  separate 
property.  While  in  the  Buchanan  Case  there 
was  a  commingling  of  separate  and  commu- 
nity proi)erty  which  made  it  impossible  to 
segregate  them,  here  there  la  no  such  com- 
mingling of  the  plant  and  business  as  to  ren- 
der segregation  impossible. 

The  Judgment  below  must  be  reversed  in 
so  far  as  it  attempts  to  relieve  the  franchise, 
equipment,  and  bakery  business  from  sub- 
jection to  appellant's  Judgment  by  declaring 
it  community  property. 

PARKER,  O.  J.,  and  HOLCOMB,  MAIN, 
and  HOVET,  JX,  concur. 


(US  Wash.  276) 

STATE  V.  SHEARS.     (No.   16860.) 

(Sniireme  Court  of  Washington,    llarch  23, 
1922.) 

I.  Habeas  oorpua  «=»l  17(2)  —  Release  of  de- 
fendant held  not  a  bar  to  prosecution  on  mer- 
its. 
In  prosecution  for  larceny  where  defendant 
had  been  extradited  from  another  jurisdiction 
and  had  been  discharged  on  habeas  corpus  be- 
fore the  filing  of  the  complaint  in  the  present 
prosecution,   in   view  of   Bern.   Ciode   1916,   i 
2109,  providing  that  on  arraignment  a  plea  of 
former  conviction   or  acquittal  may  be  inter- 
posed, the  judgment  in  the  habeas  corpus  pro- 
ceedings releasing  defendant  from  custody  was 
not  a  discbarge  from  the  penalty  of  the  crime 
and  did  not  operate  as  an  acquittal. 


not  barred  by  lack  of  preliminary  hearing. 
In  a  prosecution  for  grand  larceny,  the  fail- 
are  to  give  defendant  a  preliminary  bearing  be- 
fore  a  committing   magistrate   prior  to  filing 
the  information  was  not  a  bar  to  prosecution. 

3.  Larceny  «=952— Refusal  to  admit  evidence 
of  offer  to  reimburse  owner  of  property  held 
not  error. 

In  a  prosecution  for  larceny  committed  h; 
falsifying  copies  of  reports  to  an  insurance 
company  of  which  defendant  was  agent,  and 
appropriating  money  paid  him  upon  premiums, 
exclusion  of  evidence  that  defendant's  rela- 
tives bad  offered  to  reimburse  the  company  fcr 
its  losses,  and  that  a  special  agent  of  the  com- 
pany investigating  the  affairs  of  the  o£Sce  would 
not  state  the  amount  due,  was  not  error. 

4.  Larceny  ®=>26  —  Reparation  or  return  of 
stolen  property  Is  no  defense. 

In  a  prosecution  for  larceny,  return  of  the 
stolen  property  or  reparation  is  no  defense. 

5.  Criminal  law  «s>l  189(12)— Evidence  of  lar- 
ceny from  two  corporations  held  not  prejudi- 
cial. 

In  a  prosecution  for  larceny  by  an  insur- 
ance agent  through  taking  money  of  insurance 
companies  for  which  he  was  transacting  busi- 
ness, where  it  was  alleged  and  shown  that  de- 
fendant's agency  was  on  behalf  of  two  com- 
panies doing  business  under  one  name,  the  ad- 
mission of  evidence  covering  transactions  on 
behalf  of  the  two  insurance  companies  was  not 
prejudicial  to  defendant. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Prater,  Judge. 

Allen  H.  Shears  was  convicted  of  grand 
larceny,  and  he  appeals.    Afl5rmed. 

Vinee  H.  Faben  and  F.  W.  Crary,  both  of 
Seattle,  for  appellant 

Malcolm  Douglas,  T.  H.  Patterson,  and 
Chester  A.  Batchelor,  all  of  Seattle,  for  the 
State. 


MITOHELI^  J.  [1]  The  appellant  was 
convicted  of  grand  larceny.  It  was  charged 
against  him  that  in  King  county  on  Decem- 
ber 1,  1917,  and  at  divers  times  thereafter 
continuously  until  September  22,  1918,  he 
being  the  agent  of  the  Fire  Association  of 
Philadelphia,  and  the  Insurance  Company 
of  Xorth  America,  corporations  of  Phila- 
delphia, Pa.,  doing  business  under  the  name 
of  the  Philadelphia  Underwriters,  did  then 
and  there  have  Intrusted  to  him,  and  have 
in  his  possession,  custody  and  control  as 
such  agent  $3,500,  the  property  of  his  prin- 
cipals, and  that  he  did  then  and  there  un- 
lawfully, fraudulently,  and  feloniously  with- 
hold and  appropriate  the  same  to  his  own 
use,  with  intent  to  deprive  and  defraud  the 
owners  thereof. 

He  refused  to  plead  when  called  upon  so 
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to  do,  and  the  plea  of  not  gnllty  was  enter- 
ed for  him  by  direction  of  the  trial  court 
At  the  time  of  his  arraignment  and  there- 
after on  several  occasions  down  ontU  the 
commencement  of  the  trial,  the  appellant, 
by  special  appearances.  Interposed  and  In- 
sisted npon  what  he  terms  special  pleas  In 
abatement,  and  to  the  jurisdiction  of  the 
court  The  refusal  of  the  court  to  allow  the 
special  pleas  has  Induced  the  appellant  to 
make  three  assignments  of  error,  which  may 
be  considered  together. 

Originally  the  appellant  was  charged  with 
this  same  ofTense  by  a  complaint  filed  in  the 
justice  of  the  peace  court  in  Seattle.  Not 
being  in  this  state  at  that  time,  he  was 
brought  here  by  extradition  proceedings. 
Prior  to  any  preliminary  examination  by  the 
justice  of  the  peace  and  while  the  appellant 
was  in  the  custody  of  the  sheriff  of  King 
county,  be  instituted  habeas  corpus  proceed- 
ings in  the  superior  court  of  that  county. 
In  his  petition  therein  it  was  alleged  In  sub- 
stance that  the  complaint  npon  which  the 
governor  of  this  state  issued  his  requisition 
was  unfounded  in  fact  and  law;  that  no 
crime  had  been  committed ;  that  the  proceed- 
ings had  been  Instituted  for  the  colIe<rtlan 
of  a  debt;  and  that  all  proceedings  before 
the  Governor  of  this  state  and  the  Governor 
of  the  asylnm  state  were  irregular,  Illegal, 
and  entirely  without  jurisdiotion.  Upon  the 
return  made  by  the  sheriff  It  was  ordered 
by  the  court  that  the  exceptions  of  the  peti- 
tioner to  the  return  be  granted  and  sustain- 
ed, and  it  was  "further  ordered  and  adjudg- 
ed that  the  writ  of  habeas  corpus  be  issued 
and  sustained  and  that  the  defendant  be  dis- 
charged from  custody  by  virtue  of  said 
writ  and  this  decree."  With  those  proceed- 
ings including  the  judgment  we  are  In  no 
wise  concerned  other  than  to  determine  if 
they  are  available  to  the  appellant  In  the 
present  case.  It  appears  that  at  the  con- 
clusion of  the  habeas  corpus  case  the  pros- 
ecuting attorney  filed  the  Information  upon 
which  the  appellant  was  brought  to  trial. 
It  is  claimed  by  the  appellant  that  the  Judg- 
ment in  the  habeas  corpus  case  Is  a  bar  to 
the  present  action,'  and  it  is  also  claimed 
that,  as  the  Justice  of  the  peace  before  whom 
complaint  was  first  made  never  held  a  hear- 
ing or  gave  a  trial,  therefore  the  superior 
court  could  not  entertain  Jurisdiction. 

[I]  Section  2109,  Rem.  Code,  provides  for 
the  pleas  that  may  be  interposed  upon  ar- 
raignment They  are:  (1)  A  plea  of  guilty; 
(2)  a  plea  of  not  guilty;  and  (3)  a  plea  of 
former  conviction  or  acquittal.  In  the  case 
of  a  plea  of  acquittal  the  statute  requires 
that  it  designate  the  court  and  date  of  the 
Judgment  relied  upon.  The  Judgment  In  the 
habeas  corpus  case  relied  on  here  was  not 
an  acquittal  on  the  merits,  but  only  a  dis- 
charge from  the  custody  of  the  sheriff.  It 
was  not  a  discharge  from  the  penalty  of  the 
crime  and  did  not  operate  as  an  acquittal  so 


as  to  bar  a  prosecution  and  trial  on  the 
merits.  It  shows  on  its  face  there  was  no 
investigation  into  the  guilt  or  Innocence  of 
the  accused.  16  C.  J.  p.  2SS,  i  411,  and  cases 
dted;  16  C.  J.  i>.  257,  j  423;  In  re  HUbum. 
9  Pet  704,  9  Lb  Ed.  280;  Benson  y.  Pnlmer. 
31  App.  D.  0.  661,  17  L.  R.  A.  (N.  S.)  1247, 
12S2.  The  criminal  procedure  nnder  whldi 
he  has  now  been  tried  and  convicted,  though 
for  the  same  crime,  is  a  different  procedore 
and  upon  different  process  from  that  which 
resulted  in  his  first  arrest  and  subsequent 
dismissal  on  habeas  corpus.  He  is  charged 
with  having  committed  a  felony,  and  the. 
rule  in  this  state  is  that  a  preliminary  bear- 
ing before  a  committing  magistrate  prior  to 
the  filing  of  an  information  is  neither  re- 
quired nor  essential.  State  ▼.  McGilvery, 
20  Wash.  240,  65  Pac.  115. 

[3]  Another  assignment  la  that  Om  conrt 
erred  in  refusing  to  permit  the  appellant  to 
show  good  faith  and  an  attempt  to  compro- 
mise before  the  commencement  of  the  crim- 
inal proceedings.  It  is  necessary  to  some- 
what notice  the  manner  in  which  be  con- 
ducted his  business  for  his  principals.  Pol- 
icies issued  by  him  were  to  be  made  ont 
as  follows:  Policy,  daily  report,  and  his  own 
agent's  dally  record,  at  one  time ;  the  two  lat- 
ter ones  being  carbon  copies.  In  scores  of 
cases  his  copies  were  false.  He  reported  the 
fictitious  records  to  the  company  and  failed 
to  report  the  policies  actually  Issued.  Those 
reiH>rted  called  for  small  premiums,  while 
those  actually  Issued  called  for  large  pre- 
miums that  were  collected  by  the  appellant 
Probably  the  most  of  the  policies  Issued  by 
him  were  for  short  periods  of  time.  Finally, 
he  issued  a  policy  to  a  mill  company  that 
was  not  reported  until  after  the  Insured  sus- 
tained a  loss,  17  days  after  the  policy  was 
issued.  A  special  agent  of  the  Philadelphia 
Underwriters  came  to  defendant's  office 
about  that  time  and  found  him  missing.  Tha 
defendant  was  not  seen  at  his  office  there- 
after. During  the  Investigation  that  follow- 
ed, the  appellant  being  absent  it  appears 
that  relatives  of  his  stated  to  the  special 
agent  of  the  insurance  companies  that  they 
were  able  and  willing  to  pay  as  high  as 
$6,000  to  reimburse  the  company  if  such  an 
amount  should  actually  be  found  due  to  the 
companies.  Proof  of  that  fact  coupled  with 
the  claim  that  at  no  time  could  the  parties 
making  the  offer  get  from  the  special  agent 
a  statement  of  the  amount  due,  constituted, 
in  effect,  the  offer  of  proof  made  by  the  ap- 
pell.int  at  the  trial,  the  rejection  of  which  Is 
assigned  as  error.  The  offer  was  as  if  he  bad 
said: 

"I  admit  I  have  taken  your  money,  but  my 
relatives  offered  to  give  it  back  if  you  would 
tell  them  bow  much  I  had  taken.  Of  course, 
you  have  no  record  of  the  policies  I  have  is- 
sued, except  such  as  I  have  reported,  and  I 
have  not  correctly  reported  the  most  of  then, 
and  some  of  them  not  at  alL" 
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There  'vraa  no  qnestlon  of  good  faith  In  his 
dealings  that  was  suggested  by  the  offer. 
Indeed,  the  record  shows  that  the  argument 
for  hln>  In  the  trial  court  was  that  hla  r^a- 
tlves  having  "attempted  to  effect  an  adjnst- 
ment  and  entered  Into  negotiations  for  the 
purpose  of  making  an  adjustment,  all  of 
the  criminal  Intent  which  would  attach  to 
the  original  taking  of  the  money  was  abso- 
lutely obliterated." 

[4]  The  law  Is  to  the  contrary.  Repara- 
tion, or  simply  the  return  of  property  stolen 
when  one  finds  his  crime  has  been  dlscoy- 
ered.  Is  no  defense  to  a  prosecution  for  the 
larceny.  State  t.  Craddlck,  61  Wash.  425, 
112  Paa  ^1. 

The  refusal  of  the  court  to  give  appellant's 
requested  instructions  numbered  1  to  5 
has  caused  an  assignment  of  error.  They 
have  received  scant  attention  In  the  brief 
and  oral  argument  on  behalf  of  the  appe- 
lant. They  relate  mostly  to  his  erroneous 
theory  of  the  law  concerning  the  offer  to 
compromise,  and  in  other  respects  are  in- 
correct expositions  of  the  law  applicable  to 
the  ease. 

[S]  There  is  no  merit  In  the  contention  that 
a  multiplicity  of  crimes  Is  charged  in  the 
Information.  State  t.  Boone,  66  Wash.  3S1, 
118  Pac.  46.  Nor  Is  there  any  merit  in  the 
contention  that  the  rights  of  the  appellant 
were  prejudiced  because  the  proof  covered 
transactions  on  behalf  of  two  insurance 
companies.  It  was  alleged  and  shown  that 
his  agency  was  on  behalf  of  two  companies 
doing  burliness  in  the  name  of  Philadelphia 
Underwriters. 

The  motions  to  discharge  the  defendant 
upon  the  state's  evidence  and  for  a  directed 
verdict  were  properly  denied.  There  was 
sufficient  evidence  under  the  rule  as  to  the 
burden  of  proof  In  criminal  cases  to  Justify 
the  verdict.  Also,  the  motion  for  a  new 
trial  and  in  arrest  of  Judgment  were  pr(^ 
erly  denied,  neither  being  supported  by  any 
argument  distinct  from  other  views  of  the 
case  already  discussed. 

Judgment  affirmed. 

PARKER,  O.  J.,  and  TOLJIAN,  FULLER- 
TOM,  and  BRIDGES,  JX,  concur. 


(119  Wash.  154) 

CROOKS  V.  RUST  et  al. 


(No.  16822.) 

March   16, 


(Supreme  Court  of  Washington. 
1922.) 

Mnnldpai  eorporations  «s>82l  (25)— One  driv- 
Ing  at  3  a.  m.  Into  polea  suspended  from 
end  of  track  Into  street  not  negligent  aa  mat- 
ter of  law. 
Where  derrick  poles  were  being  unloaded 
at  3  a.  m.,  into  a  cellar  excavation,  with  the 
truck  backed  to  the  curb,  and  the  poles  ez- 


tended  about  2K  feet  bito  the  center  of  the 
street  and  were  about  4  feet  above  the  surface, 
with  a  red  light  in  the  center  of  the  street 
about  20  feet  beyond  the  end  of  the  poles,  it 
could  not  be  said,  as  a  matter  of  law,  that  one 
driving  an  auto,  in  proper  place  and  manner, 
into  the  poles  was  negligent. 

Department  L 

Appeal  from  Superior  CJourt,  Pierce  Coun- 
ty; M.  L.  CUfford,  Judge. 

Action  by  William  Chrooks  against  W.  R. 
Rust  and  others.  From  Judgment  of  non- 
suit, plaintiff  appeals.  Reversed,  with  di- 
rections to  grant  new  trlaL 

P.  tk  Pendleton,  of  Tacoma,  for  appellant 
Shorett,  McLaren  &  Shorett,  Jas.  B.  Mur- 
phy, and  Ward  C.  Kumm,  all  of  Seattle,  for 
respondents. 

MITCHELL,  J.  AppeUant  sued  a  number 
"of  defendants  to  recover  for  personal  inju- 
ries. The  case  has  taken  such  a  course  that 
the  only  defendant  who  took  part  in  the 
trial  and  that  now  remains  in  the  controver- 
sy is  the  Georgetown  Transfer  Company,  a 
corporation,  respondent  here.  The  case  was 
tried  before  a  Jury,  and,  at  the  conclusion  of 
appellant's  proof,  a  nonsuit  was  granted  up- 
on the  motion  of  the  transfer  company  that 
there  was  a  failure  of  proof  of  any  negligence 
on  Its  part,  and  that  It  affirmatively  appear- 
ed that  the  proximate  cause  of  the  injuries 
was  the  negligence  of  the  plaintiff. 

Some  of  the  Important  facts  were  under- 
stood In  slightly  different  ways  by  the  wit- 
nesses who  testified,  but,  taking  the  proof 
tending  most  strongly  to  support  the  Judg- 
ment, the  facts  are  substantially  as  follows: 
Work  had  been  commenced  in  the  construc- 
tion of  the  Rust  building,  at  the  northwest 
corner  of  Pacific  avenue  and  Eleventh  street. 
In  Tacoma.  The  avenue,  the  principal  tbor- 
onglifare  of  the  city,  runs  north  and  .south, 
and  iEleventh  street  traverses  it  at  right 
angles.  The  avenue  is  68  feet  wide  between 
curbs  and  has  on  it  2  street  car  tracks,  one 
on  each  side  of,  and  near  the  center  of,  the 
avenue.  The  excavation  for  the  building  had 
been  completed.  About  3  o'clock  in  the  morn- 
ing, while  it  was  yet  dark,  though  a  clear, 
dry  night,  2  derrick  poles  were  being  un- 
loaded by  the  respondent  Into  the  excava- 
tion to  be  used  in  construction  work.  The 
poles  were  about  80  or  90  feet  long  and  had 
been  placed  on  either  side  of  a  truck  belong- 
ing to  the  respondent,  extending  about  35 
feet  both  to  the  rear  and  In  front  of  the 
truck.  The  truck  had  been  backed  up  to  the 
westerly  curb  of  the  avenue,  some  40  or  50 
feet  north  of  Eleventh  street,  and  headed 
in  a  northeasterly  direction,  so  that  the  for- 
ward end^  of  the  poles  extended  out  to  the 
center  of  the  avenue  and  were  about  4  feet 
above  the  surface  of  the  avenue.  Appellant 
came  into  collision  with  one  of  the  poles.    At 
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the  Hme  of  the  accident  It  appears  that  the 
truck  had  been  at  that  place  about  an  hour, 
during  which  time  one  of  the  poles  had  been 
raised  clear  of  vehicular  traffic,  and  the 
workmen  engaged  in  unloading  were  all  on 
the  south  side  of  the  truck.  There  was  no 
one  representing  the  respondent,  nor  any  bar- 
rier, situated  on  the  north  side  of  the  true*. 
There  was  a  red  light  on  the  surface  at  the 
center  of  Qm  aveiue,  about  20  feet  north  of 
the  ends  of  the  poles,  and  another  red  light 
on  the  surface  of  the  avenue  5  or  6  feet  from 
the  curb,  and  about  due  west  from  the  light 
In  the  center  of  the  avenue.  There  was  no 
light  or  flag  upon  the  poles,  and  there  was  a 
single  Presto  light  in  use  on  the  front  of  the 
truck,  as  It  faced  dlagonaUy  across  the  ave- 
nue. The  cluster  street  lights  were  burning. 
The  appellant,  driving  a  Detroit  "bug,"  trav- 
eled south,  near  the  center  of,  but  on  the 
right  hand  or  westerly  side  of,  the  avenue,  at^ 
a  speed  estimated  by  the  different  witnesses 
of  10  to  25  miles  an  hour.  He  was  familiar 
with  the  avenue,  and  testified  that  he  was 
observant  as  he  approached  the  place  at 
which  the  accident  occurred.  He  testified 
that  he  noticed  the  red  Ught  out  In  the  cen- 
ter of  the  avenue,  also  the  one  near  the 
curb,  which  he  took  to  be  the  same  as  a  red  [ 
light  he  had,  on  former  recent  occasions,  ob- 
served at  that  point  on  the  comer  or  north 
end  of  a  temporary  wooden  structure  In 
frwit  of  the  Rust  buUdlng,  erected  to  protect 
pedestrians  using  the  sidewalk.  Both  of  his 
front  lights  were  In  use  and  in  good  condi- 
tion, showing  the  surface  of  the  street  for 
100  to  150  feet  He  testified  he  did  not  see 
the  pole  until  Just  the  moment  he  ran  Into 
it  The  top  of  his  car.  Including  the  wind 
shield  and  steering  wheel  were  entirely  de- 
stroyed, and  he  was  severely  Injured. 

In  our  opinion  the  questions  In  the  case 
were  questions  for  the  jury.  The  appellant 
ran  Into  an  object  which,  In  all  reasonable 
considerations  for  his  safety,  might  as  well 
have  been  suspended  in  the  air,  as  it  had, 
for  Its  support,  a  truck  situated  entirely  out 
of  the  reach  of  the  lights  of  his  car.  The 
obstruction  was  situated  on  the  most  heavily 
traveled  street  of  a  large  city  and  must  nec- 
essarily continue  as  an  obstruction  for  a 
considerable  period  of  time  before  the  un- 
loading was  completed.  Nor  Is  there  any- 
thing very  unusual  In  a  single  red  light  on 
the  ground  In  the  center  of  a  street.  The 
street  was  a  broad  one,  and  the  space  of 
about  30  feet  between  the  two  red  lights 
was  equal  to  that  of  an  ordinary  street 
There  was  nothing  in  the  situation  to  war- 
rant the  conclusion,  as  a  matter  of  law,  that 
the  appellant,  who  was  already  familiar  with 
the  red  light  at  or  near  the  location  of  the 
one  near  the  curb,  should.  In  the  exercise  of 
ordinary  and  reasonable  caution  and  pru- 
dence, have  considered  the  2  red  lights  as  a 
warning  that  the  whole  of  the  west  side  of 


the  avenue  was  nnsaf»  for  travd.  As  testi- 
fied to  by  a  policeman,  the  appellant  was  the 
only  one  traveling  on  the  street  at  that  time, 
and  that  he  was  driving  In  a  proper  place 
and  In  a  proper  manner. 

Reversed,  with  directions  to  grant  a  new 
trial. 

PARKER,  O.  J.,  and  FUI4MJRTON,  TOIr 
MAN,  and  BRIDGES,  JJ.,  concur. 


(U»  Wash,  ns) 

STATE  ex  rel.  LEHMAN  v.  PARTLOW  et  al.. 

Directors  of  School  DIst.  No.  I,  Thurston 

Coaaty.    (No.  17090.) 

(Supreme  Court  of  Washinfton.     Mardi  28, 
1922.) 

1.  Health  ^=325— State  board  of  health  rega- 
latlon  as  to  vaodnatlon  held  valid. 

Where  the  state  board  of  health  under  au- 
thority of  Rem.  Code  1015,  i  5406,  has  adopt- 
ed a  regulation  requiring  vaccination  of  teach- 
ers and  pupils  If  smallpox  existed  in  the  com- 
munity, and  such  regulation  was  enforced  by 
a  director  of  health  under  section  64l0,  heid 
that  such  regulation  was  within  Const  art. 
20,  i  1,  providing  for  the  establishment  of  a 
state  board  of  health  with  such  powers  aa  the 
Legislature  might  direct,  and  the  action  of  the 
board  not  subject  to  review. 

2.  Schools  and  school  districts  «=>I58(2)— 
Notice  by  school  dlreotors  requiring  vaodaa- 
tioo   held  valid. 

Where  scliool  directors  pursuant  to  an  or- 
der of  the  state  director  of  public  health  un- 
der Rem.  Code  1915,  §  5410,  gave  notice  to 
teachers  and  pupils  of  a  district  in  which 
smallpoz  existed  that  vaccination  was  required 
before  attendance  would  be  allowed,  the  notice 
was  valid,  though  section  6406  doea  not  spe- 
cifically name  school  directors  as  among  the 
officers  whose  duty  It  was  to  enforce  the  rega- 
lations  of  the  state  board. 

3.  Appeal  and  error  <&=3843  (2)— Validity  of 
health  regulation  held  moot. 

In  proceedings  for  a  writ  of  mandate  to 
compel  a  school  board  to  allow  a  pupil  to  at- 
tend school  without  being  vaccinated  as  re- 
quired by  an  order  of  the  director  of  health, 
nnder  Rem.  Code  1915,  f  5410,  where  it  was 
claimed  that  the  order  of  the  school  directors 
was  invalid  as  requiring  isolation  of  pupils  not 
complying  with  the  regulations  for  18  days, 
held  that  the  question  was  moot;  the  18  days 
for  vaccination  having  expired  before  hearing. 

En  Banc. 

Appeal  from  Superior  Court,  TSrarston 
County;   John  M.  Wilson,  Judge. 

Proceedings  for  a  writ  of  mandate  by  the 
State,  on  the  relation  of  0.  H.  Iiehman, 
against  Kenneth  L.  Particw  and  othera,  di- 
rectors of  School  District  No.  1,  Thnrston 
County.    On  demurrer,  tite  alternative  writ 
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was  quashed  and  the  action  dismissed,  and 
relator  appeals.    Affirmed. 

Vance  &  Ghrlsteusen,  of  Olympia,  for  ap- 
pellant. 

F.  W.  liOomls,  of  Aberdeen,  arnicas  coriee. 

Lindsay  L.  Thompson  and  Boscoe  B.  Fnl- 
torton,  both  of  Olympia,  for  respondents. 

TOIiMAN,  J.  On  July  27,  1921,  the  state 
board  of  health,  proceeding  regularly,  adopt- 
ed and  promulgated  the  following  rule  and 
regulation : 

"If  smallpox  ezlsts  in  a  commnnity,  the  coun- 
ty or  city  boards  of  health  shall  provide  free 
vaccination  for  persons  who  have  no  funds  to 
procure  vaccination  from  other  sources.  When 
smallpox  exists  in  a  community,  no  child, 
teacher,  or  janitor  shall  be  permitted  to  attend 
school,  or  teach  or  labor  therein,  without  pre 


cause  of  the  conditions,  the  regulation  here- 
inbefore set  out  should  be  vigorously  en- 
forced, and  that  no  child  should  be  permitted 
to  attend  the  public  schools  except  upon 
compliance  with  the  conditions  contained  in 
the  regulation.  The  county  health  officer 
thereupon  gave  notice  to  respondents,  as  di- 
rectors of  school  district  No.  1,  of  the  direc- 
tions so  received  from  the  state  director  of 
health.  Following  the  receipt  of  this  no- 
tice, and  on  January  19,  1922,  respondents, 
as  such  directors,  issued  to  all  to  be  affected 
thereby  a  bulletin  or  notice  containing  the 
following  language: 

"Prior  to  February  1,  1922,  it  win  be  nec- 
essary for  every  pupil,  janitor  and  teacher  in 
the  schools  of  Thurston  county  to  present  to 
the  school  aathorities  either  a  physician's  cer- 
tificate showing  that  the  individual  concerned 
8enttar8a«8°frctoV"evidenceTf  ha'^g' been  i  5"*  ^^^  smallpox  or  a  similar  certificate  evi- 
succeasfully  vaccinated  within  .seven  years  '  ^!f ""«  vacanation  withm  the  last  seven  years, 
from   the   date   of  the   commencement   of   the  I  ^hose  who  do  not  comply  with  the  foregoing 

regulations  are  to  be  excluded  from  the  schools 


school  term:  Provided,  that  should  any  city 
or  county  health  officer,  having  jurisdiction 
over  any  school-  district  in  which  there  is  a 
case  of  smallpox,  be  of  the  opinion  that  any 
pupil,  teacher  or  janitor,  as  mentioned  herein, 
should  not  be  vaccinated  because  of  some 
physical  defect  or  some  active  or  latent  dis- 
ease, then  such  health  officer  shall  refer  the 
matter  to  a  board  of  three  competent,  licensed 
and  practicing  physicians,  actually  living  with- 
in the  jurisdiction  of  such  health  officer,  such 
board  to  be  appointed  by  the  board  of  health 
having   jurisdiction    over   such    health    officer; 


and  isolated  in  their  homes  for  a  period  of 
eighteen  days  immediately  following  the  date 
mentioned." 

Hazel  Lehman,  appellant's  minor  daughter, 
was  then  a  pupil  In  one  of  the  schools  of  the 
district.  It  is  not  claimed  that  she  was  In 
fact  a  disease  carrier;  that  she  then  had 
smallpox,  or  was  other  than  a  normal  healthy 
child.  She  failed,  however,  to  comply  vrlth 
the  regulation  of  the  state  board  of  health, 
or  with  the  'notice  from  the  school  board, 


t^^:S^'^ls^11\^^^l&'fr:i   -,«    -«    --"^r^    e^luded    from    the 
^  school  In  which  she  was  enrolled    on  Feb- 


the  opinion  that  any  such  pupil,  teacher  or 
janitor  is  not  in  condition  to  submit  to  vac- 
cination, and  that  such  vaccination  would  prove 
harmful  to  such  pupil,  teacher  or  janitor,  then 
such  health  officer  shall  issue  a  certificate  to 
that  effect  and  such  pupil,  teacher  or  janitor 
shall  not  thereafter  be  required  to  submit  to 
such  vaccination  during  the  time  specified  by 
such  board  of  physicians:  Provided,  that  should 
action  be  referred  to  a  board  of  physicians  as 
provided  herein,  then  such  pupil,  teacher  or 
janitor  shall  be  prohibited  from  attending, 
teaching  or  laboring  in  or  around  such  school 
until  the  matter  is  finally  determined  by  such 
board  of  physicians." 

This  regulation,  ever  since  its  adoption, 
has  been  and  now  is  in  full  force  and  effect 

For  some  time  prior  to  and  at  the  time 
this  action  was  instituted,  the  disease  of 
smallpox  was  prevalent  in  various  parts  of 
the  state,  and  particularly  in  the  city  of 
Ulympia,  which  comprises  school  district  No. 
1  of  Thurston  county.  On  or  about  Jannary 
16,  1922,  the  director  of  public  health  of  the 
state  of  Washington  notified  the  county 
health  officer  of  Thurston  county,  and  the 
city  health  officer  of  the  city  of  Olympla, 
that  in  his  opinion,  owing  to  the  prevalence 
of  smallpox  in  the  public  schools  of  the  dis- 
trict referred  to,  all  pupils  in  such  schools 
were  "contacts,"  or,  in  common  parlance,  pos- 
sible carriers  of  tixe  disease,  and  that  be- 


ruary  1,  1922.  Thereupon  appellant,  as  re- 
lator, filed  his  affidavit  in  the  superior  court 
for  Thurston  county  seeking  a  writ  of  man- 
date requiring  the  school  directors  to  read- 
mit the  pupil  named  to  the  public  schools. 
.\n  alternative  writ  was  issued,  to  which  re- 
Frpondents  made  return.  A  demurrer  was  In- 
terposed to  the  return,  and  upon  a  hearing 
thereon,  the  demurrer  was  overruled.  Appel- 
lant electing  to  stand  upon  his  demurrer, 
a  judgment  followed,  quashing  the  alter- 
native writ  and  dismissing  the  action,  from 
which  appellant  prosecutes  this  appeal. 

It  will  thus  be  seen  that  the  facts  are  not 
in  dispute.  The  question  presented  is  one 
of  law  only,  namely,  has  the  state  board  of 
health  power  to  promulgate  and  enforce  the 
regulation  mentioned? 

Section  1,  artlde  20,  of  the  Constitution 
provides : 

"There  shall  be  established  by  .law  a  state 
board  of  health  and  a  bureau  of  vital  statis- 
tics in  connection  therewith,  with  such  i>owers 
as  the  Legislature  may  direct" 

Pursuant  to  this  mandate,  sections  5404  to 
5415,  inclusive,  of  Rem.  Code  were  enacted. 
Section  6404,  creating  the  board,  has  been 
superseded  by  section  56,  chapter  7,  of  the 
Laws  of  1921.  The  later  act  while  it  changes 
the  personnel  of  the  board  in  part,  does  not 


•  Digitized  by 


Google 


422 


205  PACIFIC  KEPORTEE 


(Wash. 


in  any  degree  affect  or  cbange  its  powers 
and  duties.  These  powers  and  duties  are  de- 
fined in  section  5406,  which  reads: 

"The  state  board  of  health  shall  have  super- 
vision  of  all  matters  relating  to  the  perserva- 
tion  of  the  life  and  health  of  the  people  of  the 
state.  The  board  shall  have  supreme  authority 
in  matters  of  quarantine,  and  may  declare  and 
enforce  it  when  none  exists,  may  modify,  relax 
or  abolish  it  when  it  has  been  established. 
The  board  may  have  special  or  standing  orders 
or  regulations  for  the  prevention  of  the  spread 
of  contagious  or  infectious  diseases,  and  for 
governing  the  receipt  and  conveyance  of  re- 
mains of  deceased  -persons,  and  such  other 
sanitary  matters  as  admit  of  and  may  best  be 
controlled  by  universal  rule.  It  may  also  make 
and  enforce  orders  in  local  matters,  when  in 
the  opinion  of  the  state  board  of  health,  an 
emergency  exists  and  the  local  board  of  health 
has  neglected  or  refused  to  act  with  sufficient 
promptness  or  efficiency,  or  when  no  such  local 
board  has  been  established,  and  all  expenses  so 
incurred  shall  be  paid  by  the  county  in  which 
such  services  are  rendered  out  of  the  general 
fund  of  such  county.  It  shall  be  the  duty  of  all 
local  boards  of  health,  health  authorities  and 
officials,  officers  of  the  state'  Institutions,  police 
officers,  sheriffs,  constables,  and  all  other  offi- 
cers and  employees  of  the  state,  or  any  county, 
city  or  township  thereof,  to  enforce  such  quar- 
rantine  and  sanitary  rules  and  regulations  as 
may  be  adopted  by  the  stata  board  of  health, 
and  in  the  event  of  failure  or  refusal  on  the 
part  of  any  member  of  said  boards  or  other 
officials,  or  persons  in  this  section  mentioned 
to  so  act,  be  or  they  shall  be  subject  to  a  fine 
of  not  less  than  fifty  dollars,  npon  first  convic- 
tion, and  upon  conviction  of  second  offense  of 
not  less  than  one  hundred  dollars.  The  board 
shall  make  careful  inquiry  as  to  the  cause  of 
disease  especially  when  contagious,  infectious, 
epidemic  or  endemic,  and  take  prompt  action 
to  control  and  suppress  it.  It  shall  respond 
promptiy,  when  called  upon  by  the  state  or 
local  government  and  municipal  or  township 
boards  of  health,  to  investigate  and  report  upon 
the  water  supply,  sewerage,  disposal  of  excreta, 
heating,  plumbing,  or  ventilation  of  any  place 
or  public  building." 

Section  5408  provides  for  a  commissioner 
of  health  to  be  selected  by  the  state  board 
of  health,  and  section  5410,  in  defining  the 
duties  of  the  commissioner  of  health,  among 
other  things,  provides: 

"It  shall  be  his  duty  to  strictly  enforce  all 
laws  passed  for  the  protection  of  the  public 
health  and  improvement  of  sanitary  conditions 
of  the  state  and  to  enforce  all  rules,  regulations 
and  orders  of  the  state  board  of  health.  He 
shall  investigate  all  epidemics  of  diseases  that 
may  occur  in  the  state  and  advise  the  local 
health  officers  as  to  the  best  measures  to  be 
taken  to  prevent  and  control  such  disease  and 
he  shall  supervise  all  measures  taken  by  local 
health  officers  for  the  suppression  and  control 
of  disease."    ' 

Chapter  7,  Laws  of  1921,  provides  for  a 
director  of  health  in  lieu  of  a  commissioner 
of  health,  and  in  section  60  of  that  act  it  la 
provided: 


"The  director  of  health  shall  have  the  power, 
and  it  shall  be  his  duty: 

"(1)  To  exercise  all  the  powers  and  perform 
an  the  duties  now  vested  in,  and  required  to  be 
performed  by,  the  state  commissioner  of 
health." 

[1]  So  then,  we  have  here  a  rale  or  regula- 
tion adopted  by  the  state  board  of  health  un- 
der the  authority  given  It  by  section  5406, 
and  enforced  by  the  director  of  health  under 
the  express  terms  of  section  5410,  and  since 
in  State  ex  rel  McBrlde  v.  Superior  Court, 
103  Wash.  409,  174  Pac  973,  after  a  fuU  In- 
vestigation and  consideration  this  court  In 
an  exhaustive  opinion  upheld  the  statute, 
declared  the  acts  and  rulings  of  the  board  of 
health  to  be  final  and  conclusive,  and  not 
to  be  reviewed  by  the  courts  or  denied  be- 
cause the  authority  may  be  abused  or  the 
law  maladmlnlstered,  and  that  the  finding 
of  a  fact  b^  a  properly  con.stituted  health 
officer  was  final  and  binding  upon  the  pub- 
lic as  well  as  upon  the  courts,  there  seems 
to  be  nothing  further  which  need  be  said, 
especially  as  there  Is  no  allegation  or  con- 
tention that  the  action  complained  of  In 
this  case  was  In  any  wise  arbitrary,  capri- 
cious, or  unreasonable. 

[2]  Some  contention  is  made  that  because 
in  section  5406,  supra,  school  directors  are 
not  specifically  named  as  among  the  officers 
whose  duty  it  Is  to  enforce  the  rules  and 
regulations  of  the  state  board  of  health,  the 
notice  given  by  respondents  should  be  htHA 
to  be  ineffectual  for  any  purpose.  But  it 
follows  from  what  has  already  been  said  that 
the  order  of  the  director  of  health,  being 
valid,  was  binding  upon  all  affected  thereby, 
and  the  respondents,  as  school  directors,  had 
no  more  right  to  disregard  or  disobey  that 
order  in  their  official  capacity  than  they 
would  have  as  individuals. 

[3}  A  further  argument  is  based  wpon  the 
latter  part  of  respondents'  notice  which  pro- 
vides: 

"Those  who  do  not  comply  with  the  forego- 
ing regulations  are  to  be  excluded  from  the 
schools  and  isolated  in  their  homes  for  a  period 
of  eighteen  days  Immediately  following  the 
date  mentioned" 

— It  being  urged  that  the  provision  with  ref- 
erence to  Isolation  was  not  embraced  in  the 
regulation  of  the  state  board  of  health;  that 
the  school  board  had  no  authority  to  add 
anything  thereto,  or  to  adopt  rules  of  its 
own  npon  that  subject  It  is  doubtful  if, 
under  the  allegations  of  appellant's  aflS- 
(lavit,  which  stands  as  a  complaint  in  this 
case,  or  his  prayer  for  relief,  this  question 
can  now  be  presented,  but,  in  any  event,  tbe 
18-day  Isolation  period  had  fully  expired  be- 
fore this  case  was  reached  for  hearing  in 
this  court,  and  the  question  is  therefore  a 
moot  one  only,  which  under  our  wdU-estab- 
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lished  mlf,  we  will  not  now  consider  or  de- 
dde. 
The  Judgment  Is  afBrmed. 

PARKin,  C.  J.,  and  PULI^RTON, 
BRIDGES,  HOV'ET,  HOIXXMIB,  MAIN,  and 
MACE3MTOSH.  JJ.,  concur. 

MITCHEIX,  J.  This  action  was  Institnted 
on  the  relation  of  one  in  his  own  IndlTidaal 
light,  and  It  is  plain  to  me  that  the  whole 
case  Is  now  a  moot  one  and  that  the  appsal 
should  be  dismissed  for  that  reason. 


(U»  waah.  net 

BALL  V.  BUSSELL.     (No.   16880.) 

(Supreme  Court  of  Wasliington.    March  IT. 
1922.) 

JsdgMeit   #=3795(5) —JadgmeHt   fousded   en 
prior  jMdgment  Is  effective  only  six  years  fnHn 
data  of  the  prior  Jsdgmeat. 
Under  Bern.  Code  1915,  {{  4S9,  460,  pro- 
Tiding  that  at  the  end  of  six  years  a  Judg- 
ment  shall  cease  to  be  a  lien  against  the  judg- 
ment debtor,  and  that  no  action  ehall  be  had 
on  a  judgment  by  which  its  dilation  shall  be 
extended  for  more  than  six  years  from  the  en- 
try of  the  original  jadgment,  the  Judgment  ren- 
dered in  an  action  on  a  judgment,  is  not  effec- 
tire  beyond  six  years  from  the  entry  of  the  first 
judgment. 

Department  1. 

Appeal  from  Superior  Court,  King  Ooim- 
ty;   Everett  Smith,  Judge. 

Action  by  Violet  T.  Ball  against  C.  B.  Bus- 
sdL  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Judgment  reversed  as  to  its  ef- 
fect after  March  31,  1921. 

a.  E.  De  Steiguer  and  B.  P.  Whiting,  both 
of  Seattle,  for  appellant. 

Geo.  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattle,  for  respondent 

PARKER  C.  J.  This  is  an  appeal  from  a 
judgment  rendered  by  the  superior  court  for 
King  county  upon  a  judgment  theretofore 
rendered  by  that  court 

[1]  The  ciHitroUing  facts  are  not  contro- 
verted and  may  be  summarized  from  the  rec- 
ord before  us  as  follows:  On  February  6  and 
March  7,  1913,  respectively,  at  Seattle,  this 
aK>ellant,  C.  B.  Bnssell,  for  value  received 
execnted  and  delivered  two  promissory  notes 
— the  first  to  respondent  Violet  B.  Ball,  for 
the  sum  of  $2,000,  payable  90  days  after  date, 
and  the  sectxid  to  Ella  E.  Townsend  for  the 
sum  of  $700,  payable  90  days  after  date.  In 
June,  1914,  these  notes  having  both  matured 
and  remaining  wholly  unpaid,  respondent, 
remaining  the  owner  and  holder  of  the  first 
note  and  having  then  become  the  owner  and 
holder  of  the  second  note,  commenced  an  ac- 


tion in  the  superior  court  for  King  county 
against  oppellant,  seeldng  recovery  of  the 
amounts  of  principal  and  interest  due  upon 
both  notes.  Such  proceedings  were  regular- 
ly bad  In  that  action  that  on  March  31,  1915, 
a  judgment  was  duly  rendered  therein  award- 
ing to  respondent  recovery  upon  the  notes 
against  appellant  In  July,  1920,  respond- 
ent commenced  this  action  In  the  superior 
court  for  King  coimty,  seeking  recovery  of 
a  judgment  against  appellant  upon  that  judg- 
ment alleging  that  it  remained  wholly  un- 
satisfied. A  trial  upon  the  merits  resulted 
in  findings  and  a  Judgment  rendered  on 
March  23,  1921,  awarding  to  respondent  judg- 
ment against  appellant  as  prayed  for.  While 
this  Judgment  was  rested  wholly  upon  the 
prior  judgment  it  is  in  the  usual  form  of  a 
personal  money  Judgment  and  contains  no 
language  limiting  the  duration  of  its  life. 
So  upon  its  face  it  purports  to  be  a  judgment 
the  life  of  which  will  be  for  the  statutory 
period  of  she  years  from  the  date  of  Its  ren- 
dition. 

It  is  contended  in  appellant's  behalf  that 
the  judgment  is  erroneous,  to  his  prejudice, 
in  that  it  faUs  in  terms  to  limit  its  life  to 
the  period  of  six  years  following  March  31, 
1915,  the  date  of  the  rendering  of  the  judg- 
ment upon  wliich  it  is  rested.  We  feel  con- 
strained to  hold  that  this  contention  must 
be  sustained.  In  the  year  1897,  long  beforQ 
the  execution  of  the  notes  upon  which  the  first 
Judgment  was  rendered  and  the  rendering 
of  that  Judgment,  the  Legi-slature  passed  an 
act  the  title  and  body  of  which,  in  so  far  as 
we  need  here  notice  Its  language,  read  as  fol- 
lows: 

"An  act  relating  -to  the  doration  of  Jndgments 
and  repealing  sections  462  and  463,  voltune 
2,  Hill's  Code  of  Washington. 

"Be  it  enacted  by  the  Legislature  of  the 
State  of  Washington: 

"Section  1.  After  the  expiration  of  six  years 
from  the  rendition  of  any  judgment  it  shall 
cease  to  be  a  lien  or  charge  against  the  es- 
tate or  person  of  the  judgment  debtor. 

"Sec.  2.  No  suit  action,  or  other  proceed- 
ings shall  ever  be  had  on  any  judgment  ren- 
dered in  the  State  of  Washington  by  which 
the  lien  or  duration  of  such  judgment,  claim 
or  demand,  shall  be  extended  or  continued  in 
force  for  any  greater  or  longer  period  than 
six  years  from  the  date  of  the  entry  of  the 
original  judgment.    •    •    • 

"Sec.  4.  Sections  462  and  463  of  volume  2, 
HUl's  Code  of  Washington,  relating  to  a  re- 
newal of  judgments,  are  hereby  repealed." 

Laws  of  1897,  pp.  62  a&4  63;  Rem.  Code,  H 
469  and  460. 

The  sections  of  Hill's  Code  so  repealed,  re- 
lating to  the  revival  of  Judgment,  were  then 
the  whole  of  our  statute  law  upon  that  sub- 
ject Those  sections,  it  Is  true,  are  embodied 
by  the  compiler  in  sections  462  and  463,  Rem. 
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Code,  but  manifestly  merely  for  tbe  purpose 
of  reference  in  so  far  as  they  may  have  re- 
mained in  force  and  ai^licable  to  the  revival 
of  Judgment  rendered,  or  upon  contracts  en- 
tered Into,  before  the  enactment  of  the'  law 
of  1897.  But  the  facts  above  noticed  render 
it  plain  that  those  sections  have  no  applica- 
tion to  respondent's  daim  of  recovery  involv- 
ed in  this  case,  since  such  claim  had  its  in- 
ception in  tbe  notes  executed  long  after  the 
passage  of  the  law  of  18d7.  Catton  v.  Reeh- 
ling.  78  Wash.  187,  138  Pac.  669.  It  seems 
plain  to  us,  not  only  that  there  cannot  be 
any  revival  of  the  Judgment  of  March  31, 
1915,  as  such,  but  also  that  there  cannot  be 
any  revival  or  continuation  of  the  life  of  the 
cause  of  action  it  evidences,  beyond  "six 
years  from  the  date  of  the  entry"  of  that 
Judgment.  This,  we  think,  is  rendered  plain 
by  the  use  of  the  words  "claim  or  demand" 
in  addition  to  the  word  "Judgment"  in  sec- 
tion 2  of  the  law  of  1897;  meaning,  we  think, 
not  only  the  Judgment  as  such,  but  also  the 
"claim  or  demand"  upon  which  It  Is  rested. 

Some  contention  is  made  in  respondent's 
behalf  that,  since  the  title  of  the  law  of  1897 
in  terms  mentions  the  subject-matter  of  the 
act  as  "relating  to  the  duration  of  Judg- 
ments," the  language  of  the  body  of  the  act 
should  be  considered  restricted  accordingly, 
and  held  to  mean  that  it  is  only  the  oi>iginal 
Judgment,  as  such  that  cannot  be  revived  so 
as  to  continue  Its  life  more  than  six  years 
following  the  date  of  Its  rendition.  If  the 
language  of  tbe  body  of  tbe  law  seemed  to  us 
of  doubtful  meaning,  we  might  look  to  its 
title  for  light  as  to  Its  meaning,  but  we  think 
there  Is  no'occasion  to  do  so  in  this  case. 

This  court  has  held  that  an  action  may  be 
maintained  in  our  courts  to  secure  the  tai- 
derlng  of  a  Judgment  upon  a  prior  Judgment 
during  the  life  of  such  prior  Judgment  (Citi- 
zen's National  Bank  of  Crawfordsville  v.  Lu- 
cas, 26  Wash.  417,  67  Pac.  252,  66  L.  R.  A. 
812,  90  Am.  St.  Rep.  748) ;  but  we  think  that 
does  not  argue  that  the  Judgment  which  may 
he  rendered  in  the  second  or  successive  ac- 
tions shall  have  a  life  beyonci  that  of  the  orig- 
inal Judgment  To  so  hold  would  be  to  ren- 
der the  law  of  1897  (Rem.  Code,  $§  459  and 
460)  of  no  force  in  so  far  as  it  limits  the  life 
of  the  "claim  or  demand"  upon  which  a  judg- 
ment is  rendered,  as  well  as  tbe  life  of  the 
Judgment  as  such,  to  "six  years  from  the 
date  of  the  entry"  of  the  Judgment.  The 
reasoning  of  otur  decision  in  Burman  v.  Doug- 
las, 78  Wash.  394.  139  Pac.  41,  we  think, 
leads  to  this  conclusion.  The  following  de- 
cisions of  this  court  are  of  interest  in  con- 
nection with  our  present  inquiry,  uud  not 
out  of  harmony  with  the  views  herein  ex- 
pressed: Meikle  ▼.  Cloquet,  44  Wash.  513, 
87  Pac.  841;  Ully-Brackett  Co.  v.  Sonne- 
mann,  BO  Wash.  487,  97  Pac.  605;    SeatUe 


Brewing  &  Malting  Co.  r.  Donofrio,  S9  Wash. 
98,  109  Pac.  335 ;  Johnson  v.  Great  Norfhem 
Lumber  Co.,  85  Wash.  16, 147  Pac  641. 

It  so  happens  that  the  life  of  the  original 
Judgment  here  in  question  expired  on  March 
31,  1921,  which,  it  will  be  noticed,  was  only 
eight  days  following  tbe  entry  on  March  23, 
1921,  of  the  Judgment  here  upon  appeaL  It 
follows  from  our  view  of  the  law,  as  above 
expressed,  that  at  this  time  both  the  original 
Judgment  and  the  Judgment  which  Is  here 
upon  appeal  must  be  held  to  be  no  hmger  a 
charge  against  the  person  or  estate  of  a]n>el- 
lant.  If  six  years  following  the  entry  of 
the  original  Judgment  had  not  at  this  time 
expired,  we  would  remand  the  case  to  the 
superior  court  with  directions  to  embody  in 
the  Judgment  here  on  appeal  appropriate  lan- 
guage specifically  limiting  Its  life  to  the  same 
period  as  that  of  the  life  of  the  original  Judg- 
ment, to  wit,  six  years  following  March  31. 
1915,  which  period  would  end  March  81, 1921. 
But,  there  not  being  at  this  time  any  neces- 
sity for  such  a  direction,  we  simply  conclude 
that  the  Judgment  appealed  from  must  now 
be  held  to  be  of  no  force  or  effect  following 
March  31,  1921,  and  that  to  that  extent  it 
should  be  set  aside  and  held  for  naught. 

It  Is  so  ordered. 

Appellant  will  recover  his  costs  upon  this 
appeaL 

SriTCHRLIi,  FULLERTON,  MACKIN- 
TOSH, and  TOLMAN.  JJ.,  concur. 


(119  Wash.  158) 
IRWIN  V.  J.  K.  LUMBER  CO.  at  ML 
(No.  16892.) 

(Supreme  Court  of  WashiDgton.     March  18, 
1922.) 

1.  Fish  «=>5(i)— Rights  acqaired  ondar  li- 
cense to  flsh  and  looatloo  by  llcansee  are  per- 
sonal property. 

Rights  to  fish  acquired  under  a  license,  and 
location  of  a  definite  place  by  the  licensee  and 
filing  a  survey  thereof  and  posting  proper  no- 
tices, are  personal  rights  and  personal  prop- 
erty. 

2.  Limitation  of  aotlons  (S=>28(l),  32(1)— Ac- 
tion tor  destruction  of  fishing  right  liarred  by 
three-year  statute. 

Action  for  destruction  of  fishing  right  hela 
governed  by  the  three-year  statute.  Rem.  Code 
1913,  i  159,  whether  considered  an  action  in 
tort  for  trespass,  falling  within  subdivision  2. 
or  an  action  against  public  service  corporatioDs 
with  the  right  of  eminent  domain,  for  taking 
property  withont  condemnation,  falling  within 
subdivision  3,  as  an  action  arising  from  im- 
plied contract  or  liability. 


4s»For  otbar  mww  w*  sam*  toplo  and  KSY-NUUBER  In  aU  Kez-Numti«r«d  DlcMti  and  Indaxw 


Digitized  by 


Google 


Wash.)  IRWIN  t.  J.  K. 

<to< 

3.  Limitation  of  aoMons  «=»I30(I2)— Statote 
held  not  tolled  as  to  aotlon  for  destruetion  of 
flsblng  rights,  by  prior  unsacoessful  aotlon. 

As  to  action  against  pnblic  service  corpo- 
rations for  destmction  of  fisIiinK  rights,  limita- 
tioDB  were  not  tolled  by  plaintiff's  prior  in- 
junction suit  againat  one  of  defendants,  in 
wliich  judgment  for  plaintiffl  was  reversed  on 
the  ground  that  injunction  wiU  not  lie,  to  re- 
strain a  pnblic  service  corporation  from  nsing 
landa  acquired  by  it  for,  and  already  put  to, 
a  public  use.  although  the  instant  action  was 
begun  within  a  year  after  such  reversal,  since 
Bern.  Code  1916,  i  173^  does  not  apply  where 
no  cause  of  action  was  stated  or  existed  when 
the  first  action  was  commenced. 

Department  2. 

Appeal  from  Superior  Court,  Skamania 
County :  Homer  Klrby,  Judge. 

Action  by  El  L.  Irwin  against  the  J.  K. 
Lumber  Company  and  Others.  From  Judg- 
ment for  plainUCF,  defendants  appeal.  Be- 
versed. 

Piatt  A  Piatt,  Montgomery  &  Tales,  of 
Portland,  Or.,  and  Corwln  S.  Sbank,  of  Seat- 
tle, for  appellants. 

Miller,  Wilkinson  &  Miller,  of  Vancouver, 
for  respondent 

MACKINTOSH,  J.  The  respondent  was 
the  owner  of  certain  fishing  rights  in  the 
Columbia  river,  whldl  be  used  under  a 
yearly  Uc«iBe  procured  from  the  state  de- 
partment of  fisheries,  and  he  alleges  that,  in 
the  fall  of  the  year  1913,  the  defendants  or 
their  predecessors  constructed,  In  the  Colum- 
bia river,  a  trestle  and  booming  ground 
which  destroyed  the  value  of  his  fishing  lo- 
cation. This  action  was  commenced  In  1919, 
for  the  purpose  of  recovering  for  damages 
thus  suffered,  and  resulted  in  a  Judgment  in 
respondent's  favor,  from  which  the  appel- 
lants have  prosecuted  this  appeal,  arguing 
the  defense  of  the  statute  of  limitations, 
which  they  claim  bars  the  respondent's 
right  of  action. 

The  respondent  has  had  every  year  since 
1810  a  license  trofn  the  state  which  allows 
him  to  fish  during  the  fishing  season  each 
year,  and,  while  the  license  makes  no  refer- 
ence to  any  location,  yet,  under  the  law,  the 
respondent,  if  he  has  located  in  a  definite 
place,  made  and  filed  a  surrey  thereof  and 
posted  proper  notices  &nd  has  fished  the 
location  as  provided  by  law,  then,  under  the 
law,  he  has  a  right  to  continue  at  such  loca- 
tion. A  determination  of  the  nature  of  this 
right  owned  by  the  respondent  is  necessary 
in  order  to  apply  the  proper  statute  of  limi- 
tations to  this  action. 

[1]  This  court  has  held  that  the  rights 
acquired  under  license  and  location  are  not 
real  property  rights  and  create  no  interest 
in  realty,  but  are  mer^  licenses  and  per- 
sonal   rights   and    personal    property.      In 
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Hastings  t.  Anacortes  Packing  Co.,  28  Waab. 

224,  69  Pac.  776,  the  court  said: 

"The  license  to  fish  in  the  waters  of  the 
state,  which  the  statute  authorizes  the  fish  com- 
missioner to  issue  is  a  roving  license.  It  runs 
only  for  a  limited  period— one  year — and  all 
rights  acquired  thereunder  cease  at  the  expira- 
tion of  the  license. ,  While  under  it  the  holder 
may  locate  and  occupy  exclusively  during  its 
life  a  fixed  location,  he  acquires  no  title  to  real 
property  in  so  doing." 

The  case  of  State  v.  Hals,  90  Wash.  S40, 
156  Pac.  395,  dealt  with  a  license  and  loca- 
tion exactly  similar  to  the  ones  possessed 
by  the  respond^it  here,  and  held: 

"Counsel  for  appellant  proceed  upon  the 
theory  that  appellant's  right  to  the  fishing  lo- 
cation and  to  take  fish  therefrom  became,  by 
virtue  of  his  survey,  location,  and  occupancy 
thereof  nndc%  the  former  law,  a  property  right 
which  could  not  thereafter  be  disturbed  or 
taken  from  him  without  compensation,  by  re- 
peal of  the  law  under  which  he  acquired  the 
right.  We  are  quite  unable  to  see  that  the 
right  secured  to  appellant  through  his  loca- 
tion made  under  the  former  law,  amounted  to 
anything  more  than  a  mere  license  from  the 
state.  We  think  it  was  not  a  grant  from  the 
state  passing  an  irrevocable  privilege  to  ei- 
ther occupy  or  take  fish  from  the  location. 
Nothing  could  seem  plainer  than  that  a  general 
license  to  fish  in  the  waters  of  the  state  la 
not  irrevocable  and  it  seems  equally  plain  to 
us  that  a  license  or  privilege  acquired  by  appel- 
lant to  occupy  this  particular  fishing  location 
is  equally  revocable  by  repeal  of  the  law  under 
which  it  was  acquired  and  the  enactment  of  new 
and  other  regulations  pertaining  to  fishing." 

{2]  A  literal  reading  of  the  complaint 
would  lead  one  to  the  conclusion  that  It  was 
an  action  in  tort  to  recover  damages  for 
the  trespass  c(Knmltted  by  the  construction 
of  the  trestle  and  booming  grounds^  The 
respondent,  however.  Interprets  the  ctom- 
idalnt  differently  and  apparently  tried  his 
case  upon  another  theory,  to  wit,  that  the 
app^ants,  being  public  service  corporations 
with  the  right  of  eminent  domain,  have 
taken  and  damaged  respondent's  property 
without;  having  resorted  to  an  action  for 
condemnation,  and  that,  in  this  suit,  the  re- 
spondent may  recover  compensation  for  the 
taking  of  his  private  property  without  pay- 
ment. The  respondent.  In  bis  brief,  simpli- 
fies the  questions  which  we  have  to  deter- 
mine by  this  statement: 

"In  80  far  as  the  question  of  loss  of  profits 
is  concerned,  while  there  was  testimony  sub- 
mitted upon  that  point,  the  respondent's  attor- 
neys concluded  before  the  trial  ended,  that  the 
correct  measure  of  damages  was  the  reasonable 
value  of  the  property  at  the  time  of  the  taking, 
and  that  the  question  of  interest  was  a  matter 
for  the  court,  and  thus  our  case  was  tried,  the 
jury  awarding  $5,000  as  the  value  of  the  prop- 
erty at  the  time  of  the  taking  in  the  fall  ot 
1913." 
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Wbether  the  action  is  one  baaed  upon 
tort  or  Is  such  an  action  as  the  respondent 
claims  it  to  be,  makes  no  difference,  so  far 
as  the  statute  of  limitations  is  concerned. 
,  Either  action  would  be  barred  by  the  three- 
year  statute.  SubdlTlsion  2,  S  158,  Rem. 
.Code,  provides: 

"An  action  for  taking,  detaining,  or  injurinf 
personal  property,  including  an  action  for  the 
specific  recovery  thereof,  or  for  any  other  in- 
jury to  the  person  or  rights  of  another  not 
hereinafter  enumerated" 

— shall  be  maintained  after  three  years. 

It  is  the  respondent's  contention  that  his 
action  was  not  barred  for  a  period  of  ten 
years,  and  relies  upon  the  ease  of  Aylmore 
V.  City  of  Seattle,  100  Wash.  515,  171  Pac. 
659,  L.  R.  A.  1918E,  127.  In  the  Aylmore 
Case  the  court  was  considering  the  applica- 
tion of  the  statute  of  limitations  where  the 
property  talcen  by  the  city  without  condem- 
nation was  real  property,  and  held  that  the 
property  owner  was  not  barred  of  a  right 
of  action  to  recover  the  value  of  the  land 
which  had  been  ta^en  by  a  ntunlclpallty  for 
a  public  use  without  compensation,  until 
Buch  time  as  he  had  lost  his  title  by  adverse 
possession,  that  Is,  ten  years.  The  case  be- 
fore us,  however,  as  we  have  seen,  does  not 
involve  any  question  of  the  taking  or  dam- 
aging of  real  property,  and  the  Aylmore 
Case,  therefore,  could  have  no  application. 

But  the  respondent's  case  seems  to  fall 
directly  within  the  rule  announced  in  Jacobs 
V.  City  of  Seattle,  iOO  Wash.  624,  171  Pac. 
662,  L.  R.  A.  1918E,  ISl,  which  was  a  case 
brought  against  the  city  of  Seattle  for  com- 
pensation for  the  construction  of  a  nuisance 
where  the  city,  although  having  the  power 
of  eminent  domain,  had  not  condemned  the 
right  to  interfere  with  Jacobs'  rights.  The 
court  there  held  that  subdivision  3  of  sec- 
tion 159,  Rem.  Code,  applies,  and  an  action 
to  recover  compensation  for  damages  re- 
sulting from  the  operation  of  an  Incinerator 
by  the  dty,  in  the  exercise  of  its  power  of 
eminent  domain,  where  however  it  had  not 
condemned,  is  an  action  not  Involving  real 
property,  but  is  an  action  arising  from  im- 
plied contract  or  liability,  the  action  not 
being  one  arising  from  the  taking  of  the 
real  property  but  merely  for  damaging  It 

[3]  Respondent  calls  attention  to  section 
173  of  Rem.  Code,  and  claims  that  the  stat- 
ute of  limitations  has  been  tolled  by  reason 
of  the  fact  that.  In  1916,  he  instituted  a 
suit  in  equity  agabist  the  J.  K.  Lumber  Com- 
pany, one  of  the  appellants,  to  enjoin  it  from 
using  the  booming  grounds  and  trestle  which 
had  destroyed  respondent's  rights.  That 
case  came  to  this  court  on  appeal  and  is  re- 
ported in  Irwin  v.  J.  K.  Lumber  Co.,  102 
Wash.  99,  172  Pac.  911,  where  a  Judgment  in 
respondent's  favor  was  reversed,  and  it  was 
held  that  injunction  would  not  lie  to  re- 


strain a  public  service  corporation  from  us- 
ing lands  acquired  by  It  for,  and  already  put 
to,  a  public  use,  and  the  action  was  dismiss- 
ed. The  present  action  was  commenced  with- 
in one  year  after  the  reversal  of  the  prior 
action.  We  have  held  In  Ryno  v.  Snider, 
68  Wash.  457,  109  Pac.  55,  that  section  173. 
Rem.  Code,  does  not  apply  where  no  cause 
of  action  was  stated  or  existed  at  the  time 
the  first  action  was  commenced,  consequent- 
ly here  the  respondent  can  receive  no  bene- 
fit from  the  section. 

The  case  at  bar  clearly  comes  within  the 
three-year  statute  relating  to  damages  to 
personal  property.  The  trial  court  should 
have  granted  Judgment  to  appellants,  dis- 
missing the  respondent's  case.  Its  action  ' 
in  falling  to  do  so  was  error,  and  its  Judg- 
ment is  reversed. 

PARKER,  C.  J.,  and  FULLERTON,  HOL- 
COMB,  and  HOVBST,  JJ.,  concur. 


(U>  Wash.  179) 

LEVY  et  aL  v.  SIMON.     (No.  17030.) 

(Supreme   Ciourt  of  Washington.     Mardi  17, 
1922.) 

1.  Jury  «=>I4(3)— Action  requiring  an  aooouat- 
Ing  Dot  triable  by  Jury. 

An  action  by  the  administratora  of  one 
partner  against  the  surviving  partner,  in  which 
the  pleadings  showed  that  the  parties  had  a 
large  number  of  mutual  accounts,  was  an  ac- 
tion requiring  an  accounting,  and  not  triable 
by  jary. 

2.  Witnesses  «=»I78(4),  181— Entire  testlmany 
Of  party  at  former  trial  held  admissible  where 
administrator  Introduced  part  thereof;  inhi- 
bition against  testimony  as  to  transactions 
with  decedent  may  be  waived. 

In  action  by  the  administrators  of  one 
partner  against  the  gurviving  partner,  where 
plaintiffs  had  introduced  certain  testimony  of 
defendant  at  a  former  trial  between  the  same 
parties  in  probate  proceedings,  to  show  con- 
tradictory statements  and  admissions  against 
interest,  they  could  not  object  when  defendant, 
on  cross-examination  of  the  court  reporter,  in- 
troduced the  complete  transcript  from  the  re- 
porter's notes  of  bis  former  testimony,  for  the 
purpose  of  harmonizing  and  reconciling  all  of 
bis  testimony,  if  possible,  since  the  provisions 
of  Rem.  Code  1915,  |  1211,  excluding  parties 
in  interest  from  testifying  as  to  transactions 
with  decedents,  may  be  waived. 

3.  Evidence  «=>27l(  16)— Self-serving  dsdara- 
tions  of  a  decedent  not  admissible. 

In  action  by  the  administrators  of  one  part- 
ner against  the  surviving  partner,  it  was  prop- 
er to  exclude,  when  offered  by  plaintiffs,  letters 
of  deceased,  declarations  made  by  deceased, 
and  bank  statements  of  the  deceased;  such 
evidence  being  of  the  character  of  self-serving 
dedarations. 
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4.  Evidence  ®=327I(I6),  276  —  Self-serving 
declarations  of  a  decedent  not  admissible,  only 
declarations  against  interest  being  competent. 

Generally  the  declare tions  of  a 'decedent  in 
favor  of  bis  own  interest  cannot  be  admitted, 
and  only  those  declarations  which  are  against 
his  interest  can  be  admitted. 

5.  Partnership  «=9258(7)— In  suit  by  admlnis- 
trators  against  surviving  partner  evidence  as 
to  moneys  and  goods  sent  In  payment  of  debt 
due  defendant  held  admissible  under  general 
denial. 

In  action  by  the  administraton  of  one  part- 
ner against  the  surviving  partner,  evidence  in- 
troduced by  defendant  showing  that  the  goods 
and  moneys  forwarded  to  him  by  decedent  as 
alleged  by  plaintiffs  were  forwarded  for  goods 
and  moneys  owing  by  decedent  to  defendant 
was  admissible  under  the  general  denial,  as 
proving  that  the  alleged  sales  and  loans  were 
never  made  and  were  not  in  fact  sales  or  loans. 

6.  Partnership  «=>258  (8)— Evidence  held  to 
support  Judgment  for  defendant  in  action  by 
administrators  of  deceased  partner. 

In  action  by  the  administrators  of  deceas- 
ed partner  against  the  gurviving  partner  for 
balance  of  goods  and  moneys  furnished  defend-' 
ant  by  decedent,  evidence  hela  to  support  judg- 
ment for  defendant. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Hugo  Oswald,  Judge. 

Action  by  Zelma  Levy  and  another,  ad- 
ministrators of  the  estate  of  Louis  Levy,  de- 
ceased, against  Barney  Simon.  From  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

See,  also,  114  Wash.  556, 195  Pac  1025. 

Stephen  J.  Chadwlck  and  Walter  B.  Al- 
len, both  of  Seattle,  for  appellants. 

Arthur  G.  Bannon,  of  Seattle,  for  req>ond- 
ent 

HOLCOMB,  3.  The  complaint  of 'appel- 
lant alleges:  That  during  1915,  1916,  1917, 
and  1918  the  deceased,  l«uls  Levy,  furnished 
to  respondent  at  his  Instance  and  request, 
and  made  payments  for  respondent,  and  fur- 
nished and  delivered  to  him  goods,  wares, 
and  merchandise  of  the  reasonable  value  as 
shown  in  the  attached  items  of  account;  that 
a  list  of  such  moneys  and  goods  with  the 
dates  on  which  they  were  furnished  is  at- 
tached to  the  complaint,  mari^ed  Exhibit  A, 
and  made  a  part  thereof,  and  that  the  ta-, 
terest  on  each  Item  from  the  date  thereof 
to  the  10th  day  of  March,  1920,  at  the  rate 
of  6  per  cent,  per  annum  is  also  shown  on 
the  esbibit,  in  separate  columns,  making  a 
total  of  principal  of  $118,315.22,  and  a  total 
of  interest  on  the  items  of  account  of  $23,- 
381.42,  making  a  total  Indebtedness,  Includ- 
ing interest  of  $141,696.64;  that  there  are 
no  credits  or  offsets  against  the  amount  al- 
leged therein  other  than  the  sum  of  $38,334.- 
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55  principal  and  the  sum  of  $9,295.58  inter- 
est at  the  rate  of  6  per  cent  per  annum  up- 
on each  item  thereof,  figured  from  the  date 
thereof  to  the  10th  day  of  March,  1920,  mak- 
ing a  total  of  principal  and  interest  of  $47,- 
640.12  to  which  respondent  Is  entitled  to 
credit.  Appellant  further  alleged  that  at 
the  time  of  the  death  of  Louis  Levy  there 
was  in  his  possession  and  under  his  control 
goods,  wares,  and  merchandise  belonging  to 
respondent,  or  in  which  be  had  an  interest, 
which  amounted  to  $27,093.47,  and  respond- 
ent has,  by  order  of  the  superior  court,  been 
allowed  a  claim  against  the  estate  of  Louis 
Levy  for  that  sum,  subject  to  any  claim  that 
may  be  due  the  estate  from  respondent,  and 
appellants  are  willing  to  give  credit  upon 
the  amount  due  the  estate  from  respond- 
ent of  the  sum  of  $27,003.47,  leaving  a  net 
balance  due  the  estate,  after  allowing  for 
that  claim  and  offset,  the  sum  of  $66,9^73.04, 
for  which  sum  the  plaintiffs  ask  judgment, 
with  Interest  from  March  10  until  paid. 

To  the  complaint  are  attached  Bzhlblts  A 
and  B,  being  the  itemized  list  of  Indebted- 
ness and  credits,  showing  the  date,  nature, 
time  paid,  principal,  and  Interest  Bxhiblt 
A  consists  of  147  separate  Items  of  various 
amounts  and  dates,  aggregating  the  amount 
claimed.  Exhibit  B  consists  of  a  list  of  9 
items  of  various  amounts  and  dates,  aggre- 
gating the  amount  claimed  to  be  proper  cred- 
its In  favor  of  respondent  against  the  de- 
ceased. 

To  this  complaint  respondent  answered, 
denying  all  of  the  allegations  of  paragraph 
2,  and  specifically  denying  that  the  deceased 
furnished  any  of  the  Items  except  as  in  the 
answer  admitted,  and  specifically  denying 
each  item  in  Exhibit  A,  except  items  5,  8,  9, 
10,  11,  12,  15,  16,  17,  18,  19,  20,  74,  83,  85,  86, 
108,  113,  115,  and  122,  which  he  alleges  were 
received  as  payments  on  account,  and  denies 
all  the  other  items  in  Exhibit  A.  He  also 
denies  the  allegations  in  paragraph  3  of  the 
complaint,  and  every  part  thereof  In  so  far 
as  appellants  endeavored  to  set  up  an  ac- 
count from  loose,  unauthentlcated  memoran- 
da, and  alleges  that,  if  any  account  is  to 
be  placed,  it  does  not  contain  any  substan- 
tial part  of  the  credits  due  respondent.  He 
denies  that  defendant  had  only  $27,093.47 
in  goods  In  decedent's  possession,  and  alleges 
that  such  goods  were  worth  not  less  than 
$45,000,  and  that  his  total  Investment,  in- 
cluding such  goods,  with  respondent,  was 
$50,000. 

By  way  of  a  first  afi[lrmatlve  defense  re- 
spondent alleges  that  the  case  is  not  com- 
menced within  the  time  limited  by  law.  For 
a  further  affirmative  defense  he  alleges  that 
the  sums  admitted,  and  If  there,  were  any 
other  sums  of  money  sent  by  deceased  to  re- 
spondent, were  forwarded  as  payments  upon 
accounts  of  money  owing  to  respondent  by 
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decedent,  and  for  goods,  wares,  and  mer- 
chandise gold  and  shipped  by  respondent  to 
decedent,  and  prays  that  an  accounting  be 
bad. 

For  a  third  affirmative  defense  respondent 
pleads  that  the  matters  and  things  were  be- 
fore the  court  In  probate  cause  No.  21596, 
and  the  evidence  and  exhibits  nre  a  part  of 
the  record  upon  appeal  In  that  cause,  and 
asks  to  have  the  action  stayed  until  a  final 
decision  should  be  reached  in  that  cause. 

For  a  fourth  affirmative  defense  and  cross- 
complaint  respondent  alleges  that  the  de- 
ceased had  in  his  possession  $46,000  worth' 
of  goods  belonging  to  respondent,  and  that 
an  accounting  should  be  had  betwcten  them 
of  moneys  received  by  them  from  the  sale 
of  partnership  assets. 

To  this  answer  the  appellants  Joined  Is- 
sue by  appropriate  denials,  whereupon  re- 
spondent filed  an  amended  answer,  being  the 
same  as  the  foregoing  answer  down  to  the 
second  affirmative  defense,  and  in  place  of 
the  second  affirmative  defense  alleged  that 
in  the  probate  cause  of  Louis  Levy  it  had 
been  adjudged  that  the  partnership  had 
been  commenced  by  deceased  and  respondent 
in  the  fall  of  1918,  and  the  items  contained 
in  Exhibits  A  and  B  after  the  last  days  of 
August,  1918,  would  be  matters  accruing 
suh^e<iuent  to  the  commencement  of  the  part- 
nership. The  third  and  fourth  affirmative 
defenses  allege  matters  of  law.  The  fifth 
defense  alleged  that,  if  the  sums  set  forth 
in  Exhibit  A  were  forwarded  at  all,  they 
were  for  moneys  paid  by  respondent  for  the 
deceased.  The  sixth  affirmative  defense 
pleads  that  the  evidence  concerning  matters 
In  controversy  Is  in  the  probate  case  on  ap- 
peal to  the  Supreme  Court,  and  asks  to  have 
the  action  stayed.  The  seventh  affirmative 
defense  alleges  that  Levy  had  $45,000  worth 
of  goods  belonging  to  respondent  in  his  pos- 
session at  bis  death,  and  that  he  sent  Levy 
$3,500  after  the  partnership  was  formed  on 
about  September  1,  1918. 

Appellants  filed  a  reply  denying  the  affirm- 
ative defenses,  and  pleading  the  statute  of 
limitations  of  the  territory  of  Alaska  touch- 
ing such  matters,  which  were  set  out  in  the 
reply  in  full,  and  which,  showed  that  the 
statute  of  limitations  upon  accounts  in  Alas- 
ka is  six  years. 

Appellants  demanded  In  writing  a  trial 
by  Jury,  and  paid  a  Jury  fee  into  court  The 
case  was  set  for  trial  as  a  Jury  case,  and 
on  the  2d  day  of  May,  1921,  came  on  for 
trial.  The  respondent  objected  to  the  case 
being  tried  by  a  Jury,  which  objection  was 
first  overruled,  and  later,  after  an  examina- 
tion of  the  issues  and  statements  by  counsel, 
the  objection  to  trial  by  a  Jury  was  sus- 
tained, and  the  Jury  was  discharged. 

At  the  trial  of  the  case  respondent  ob- 
tained leave  to  and  again  amended  his  an- 
swer, and  by  way  of  a  fifth  affirmative  de- 


fense alleged  that  in  July,  1913,  he  took  in- 
to partnership  the  deceased,  Louis  Levy,  at 
Fairbanks,  Alaska;  that  on  about  July  16, 
1914,  he  sold  out  his  interest  in  the  partner- 
ship to  the  deceased,  Louis  Levy,  for  the 
sum  of  $40,000,  taking  In  payment  notes  of 
Louis  Levy,  and  from  and  after  that  date 
Louis  Levy  was  the  sole  owner  of  the  busi- 
ness conducted  at  Falrbanlcs;  that  there- 
after, respondent  came  to  Seattle,  where  he 
purchased  large  stocks  of  merchandise  and 
sold  the  same  to  Louis  Levy  at  various  times ; 
that  from  the  time  of  the  dissolution  of  the 
partnership  and  to  the  date  of  the  com- 
mencement of  the  new  partnership  respond- 
ent shipped  goods  and  merchandise-  to  the 
decedent,  and  paid  bills  for  the  use  and  bene- 
fit of  the  decedent  in  a  sum  greater  than  the 
amount  sued  upon  herein;  that  a  settlement 
was  had  between  the  parties  hereto  of  all 
debts  and  liabilities  existing  between  them 
at  Anchorage,  Alaska,  in  the  last  days  of 
August  or  the  first  days  of  September,  1918; 
that  all  sums  forwarded  to  respondent,  if 
any  be  proved,  were  for  payment  on  account, 
either  for  money  owing  respondent  by  way 
of  the  original  sale  or  for  goods,  wares,  and 
merchandise  sold  and  shipped  to  Louis  Levy : 
that,  without  waiving  any  of  his  legal  rights 
heretofore  set  forth  In  his  answer  and  af- 
firmative defenses,  respondent  alleged  that 
the  c6urt  cannot  try  out  and  determine  the 
Issue  except  upon  an  accounting  between  the 
parties,  and  prayed  that  in  equity  and  good 
conscience  appellants  be  required  to  make 
full  and  complete  and  conclusive  proof  of 
their  complaint  by  way  of  an  accounting  be- 
tween the  parties  during  the  period  through 
which  it  is  claimed  remittances  were  made 
to  respondent 

The  trial  court  entered  findings  of  fact: 
(1)  That  decedent  Louis  Levy,  and  respond- 
ent were  in  partnership  prior  to  July  10, 
1914,  on  which  day  respondent  sold  his  in- 
terest to  decedent  for  $40,000,  taking  there- 
for the  notes  of  decedent ;  (2)  that  between 
July  10,  1914,  and  September  1,  1918,  re- 
spondent made  sales  and  shipments  of  goods 
to  decedent  and  during  that  time  decedent 
remitted  to  respondent  sums  of  money  as 
payment  on  account  of  the  notes  and  the 
merchandise;  (3)  that  on  or  about  Septem- 
ber 1,  1918,  decedent  and  respondent  made 
a  complete  settlement  with  each  other  of  the 
mutual  accounts  and  indebtedness,  and  that 
by  reason  thereof  there  Is  no  necessity  for 
an  accounting  as  to  such  matters;  (4)  that 
thereafter  respondent  and  Louis  Levy  en- 
tered Into  a  new  partnership;  and  (5)  that 
all  matters  connected  with  the  partnership 
existing  at  the  time  of  the  death  of  dece- 
dent to  wit  to  September  1,  1918,  had  been 
eliminated  by  stipulation. 

Upon  these  findings  the  court  concluded: 
(1)  That  appellants'  complaint  should  be 
dismissed  with  prejudice;   and  (2)  that  the 
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cross-complaint  of  respondent  as  to  matters 
connected  with  the  copartnership  existing  be- 
tween the  parties  at  the  time  of  the  death  of 
Louis  Levy  should  be  dismissed  without  prej- 
udice. 

Judgment  was  entered  In  conformity  with 
these  findings  and  conclusions  In  favor  of 
respondent,  from  which  appeal  has  been  tak- 
en to  this  coQrt 

[1]  1.  The  first  claim  of  error  on  the  part 
of  appellants  is  the  denial  of  trial  by  Jury. 
"When  the  complaint  is  taken  and  considered' 
In  connection  with  the  amended  answer  of 
respondent,  it  is  manifest  that  the  plead- 
ings show: 

d)  An  action  by  the  administrators  of  the 
estate  of  one  partner  against  the  surylvlng 
partner,  thus  showing  a  fiduciary  relation. 

(2)  That  the  interest  of  the  surviving  part- 
ner in  the  goods  held  by  the  decedent  at  the 
time  of  his  death  had  been  theretofore  ad- 
judicated to  be  presumptively  a  half  interest 
See  Simon  v.  Levy,  114  Wash.  656,  106  Pac. 
1026. 

(3)  That  decedent  and  respondent  Iiad  a 
large  number  of  mutual  accounts. 

'  We  make  these  statements  bearing  in 
mind  tihe  fact  that  all  Items  In  controversy 
betweeo  the  parties  originating  after  the  for- 
mation of  the  new  partnership  about  Sep- 
tember 1, 1918,  had  been  eliminated  by  coun- 
sel for  the  respective  parties  by  stipulation ; 
but  as  the  issues  stood  when  the  case  went 
to  trial  it  was  undoubtedly  an  action  re- 
quiring an  accounting.  Such  action  Is  not' 
triable  by  a  Jury.  Qarey  v.  Pasco,  89  Wash. 
S82,  164  Pac.  433. 

The  remaining  errors,  most  of  them,  have 
reference  to  alleged  errors  in  the  admission 
or  rejection  of  evidence. 

[J]  The  first  of  these  refers  to  the  admis- 
sion of  testimony  of  respondent  In  permitting 
his  testimony  given  on  a  former  trial  in  the 
probate  proceeding  to  be  introduced  in  evi- 
dence upon  cross-examination  of  witness 
Boyse.  Witness  Royse  was  a  court  report- 
er who  took  the  testimony  in  the  former  trial 
referred  to,  althongh  it  is  shown  that  he 
did  not  hear  all  of  it.  He  was  called  by 
appellants  and  interrogated  as  to  the  testi- 
mony of  respondent  in  that  cause  between 
the  same  parties  as  the  parties  to  this  ac- 
tion. Respondent  then  cross-examined  the 
reporter  as  a  witness  as  to  the  testimony  of 
respondent,  and  introduced  the  complete 
transcript  from  the  notes  of  the  reporter  of 
his  testimony  on  the  previous  trlaL 

The  evident  object  of  introducing  in  evi- 
dence the  testimony  of  respondent  at  the 
former  trial,  so  far  as  It  was  offered  by  ap- 
pellants, was  to  show  contradictory  state- 
ments and  admissions  and  declarations 
against  interest  Having  done  so,  appellants 
were  in  no  position  to  object  to  the  intro- 
duction of  the  remainder  of  his  testimony 
for  the  purpose  of  harmonizing  and  recon- 
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citing  all  of  his  testimony,  if  possible.  The 
statute  (section  1211,  Rem.  Code)  exclud- 
ing parties  in  interest  from  testifying  as  to 
transactions  wltn  decedents  may  be  waived 
as  well  as  enforced.  Hence,  when  the  ad- 
ministrators offered  in  evidence  the  answers 
given  by  respondent  as  a  witness  to  certain 
questions  asked  him  at  the  probate  hearing, 
he  would  have  been  privileged  to  testify  to 
any  fact  to  which  his  questions  and  answers 
referred,  and  possibly  the  entire'  transac- 
tion.   Percy  v.  Miller  (Wash.)  197  Pac.  638. 

[3,4]  Other  errors  claimed  relate  to  the 
exclusion  of  letters  written  by  the  deceased, 
and  of  declarations  made  by  the  deceased 
and  of  bank  statements  of  the  deceased  In  a 
bank  at  Fairbanks,  Alaska.  None  of  the  of- 
fered evidence  was  admissible.  All  of  it 
was  of  the  character  of  self-serving  declara- 
tions. It  is  almost  the  universal  rule  that 
the  declarations  of  a  decedent  In  favor  of 
his  own  Interest  cannot  be  admitted,  and 
only  those  declarations  which  are  against 
his  interest  can  be  admitted.  Reese  v.  Mur- 
nan,  5  Wash.  373,  31  Pac  1027.- 

[t]  It  is  next  contended  that  the  admis- 
sion of  evidence  showing  payment  by  re- 
q)ondent  of  any  or  all  accounts  which  may 
have  been  due  the  decedent  was  improper 
and  Incompetent  because  payment  was  not 
alleged. 

It  was  alleged  that  any  moneys  or  mer- 
chandise furnished  respondent  by  the  de- 
cedent was  furnished  on  account  of  moneys 
and  accounts  owing  to  respondent  from  the 
decedent,  and  that  in  the  summer  of  1918 
their  mutual  accounts  were  fully  settled  by 
them.  In  any  event  evidence  introduced, 
showing  that  the  goods  and  moneys  forward- 
ed by  decedent  as  alleged  by  appellants  were 
forwarded  for  goods  and  moneys  owing  by 
their  decedent  to  respondent  was  admissihle 
under  the  general  denial  as  proving  that  the 
alleged  sales  and  loans  were  never  made 
as  alleged  in  the  complaint,  and  were  not  in 
fact  sales  nor  loans.  Howatt  v.  Clark,  112 
Wash.  137,  192  Pac.  7.      . 

[I]  Appellants  allege  error  in  the  findings 
of  fact  and  conclusions  of  law,  and  devote 
much  space  to  their  contentions  that  the 
evidence  did  not  preponderate  with  the 
court's  findings,  but,  on  the  contrary,  pre- 
ponderated against  them. 

There  was  some  evidence  on  the  part  of 
a  certain  witness,  Weinberg,  whose  credibil- 
ity is  vehemently  attacked,  that  he  saw 
and  beard  certain  things  in  the  latter  part 
of  August,  1918,  in  Fairbanks,  Alaska,  be- 
tween the  deceased  and  the  respondent, 
which  showed  that  they  had  arrived  at  a 
settlement  and  money  was  paid  to  consum- 
mate it  The  trial  court  had  the  advantage 
of  seeing  and  hearing  the  witnesses  testify, 
and  Judging  of  their  demeanor,  which  we- 
have  not  Unless  we  can  see  that  the  ad- 
mission or  exclusion  of  evidence  led  to  aome 
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injustice  to  the  losing  party,  we  generally 
do  not  and  should  not  reverse  tbe  Judgment 
of  the  trial  court  The  evidence  was  com- 
petent, being  the  evidence  of  an  eyewitness, 
and  we  must  believe  that  the  trial  Judge, 
who  was  the  sole  trier  of  the  facts,  refused 
to  consider  testimony  which  appellants  in- 
sist was  incompetent  or  unworthy  of  l>elief, 
and  considered  that  which  enlightened  him 
on  the  Issues  only.  A  trial  Judge  Is  gen- 
erally able  to  separate  the  grain  from  the 
chaff,  and  decide  a  case  upon  such  testimony 
alone  as  is  proper  to  be  considered.  We 
must  concede  that  this  case  is  one  of  great' 
Importance  to  the  heirs  and  representatives 
of  the  deceased,  and  that,  the  lips  of  Louis 
Levy  being  closed,  competent  evidence  was 
very  bard  to  obtain.  In  a  brief  summing 
up  in  passing  upon  appellants'  motion  for' 
a  new  trial  the  trial  court  made  some  oI>- 
servations  which  convince  us  that  he  very 
carefully  considered  the  evidence  offered, 
and,  as  he  stated,  "viewed  the  probabilities 
in  the  light  of  tbe  peculiar  situation  that 
the  deceased  and  respondent  were  brothers 
between  whom  a  very  intimate  relationship 
existed,  and  very  great  confidence  one  in  tbe 
other."  The  trial  court  also  conceded  that 
the  witness  Weinberg  was  the  only  witness 
to  the  transaction  constituting  a  settlement 
between  the  deceased  and  respondent  in  Alas- 
ka, and  also  that  it  was  necessary  to  show 
that  the  parties  not  only  agreed  to  a  settle- 
ment, but  that  they  made  a  settlement  by 
paying  the  money;  and  the  trial  court  con- 
sidered, and  so  stated,  that  the  testimony  of 
Weinberg  was  corroborated  in  all  particulars 
as  to  the  settlement  so  agreed  upon.  Bear 
In  mind  that  the  partnership  which  had  for- 
merly existed  l>etween  Louis  Levy  and  his 
brother,  the  respondent,  had  been  ended  sev- 
eral years  before;  that  Louis  Levy  was 
owing,  upon  the  dissolution  of  that  partner- 
ship, $40,000  to  respondent,  his  brother,  for 
the  purchase  money  of  respondent's  Interest 
In  that  business,  and  it  was  shown  that  a 
great  deal  of  merchandise  was  shipped  from 
Seattle  to  the  deceased  in  Alaska  after  the 
partnership  was  dissolved  and  prior  to  Sep- 
tember 1,  1918.  While  a  book  account  was 
lntro<luced  on  behalf  of  appellants  showing 
the  Items  set  forth  in  their  Exhibit  A  to 
some  extent  at  least,  none  of  these  items 
show  upon  what  account  or  for  what  pur- 
pose or  application  any  of  the  checlts  or 
drafts  sent  to  Barney  Simon  were  made. 
We  cannot  presume  that  the  moneys  sent  by 
check  and  draft  by  Louis  Levy  to  respondent 
were  In  the  nature  of  loans,  when  the  evi- 
dence shows  conclusively  that  a  great  deal 
of  merchandise  was  being  shipped  to  him 
during  all  the  time,  and  that  he  also  owed 
respondent  for  the  purchase  price  of  his  in- 
terest in  the  former  partnership. 
We  are  unable,  therefore,  to  conclude  that 


f  the  evidence  preponderates  against  the  find- 
'  Ingg  of  the  trial  court.  '  Such  being  the  case, 
the  Judgment  must  be,  and  is,  affirmed. 

PARKER.   C.    J.,    and    MAIN,   MACKIN- 
TOSH, and  HOVBY,  JJ,  concur. 


(188  Cal.  3S2) 
HILL  V.  SUPERIOR  COURT  OF  SAN  LUIS 
OBISPO  COUNTY.     (S.  F.  10028.) 

(Supreme  Court  of  California.     March  7, 
1922.) 

t.  Courts  «=3475(2, 3)— County  lu  which  petl> 
tlon   for    letters   of    administration    is    first 
flled  has  JurlsiHotloa  to  determine  residence. 
A  county '  in  which   the  first  petition   for 
general  letters  of  administration  is  filed,   has 
jurisdiction   to    determine    the    residence,    and 
persons  who  claim   the   jurisdiction   to   be   in 
another  county  must  appear  in  such  court  and 
have  the  fact  as  to   residence  therein  deter- 
mined. 

2.  Wills  «=>248— Person  In  possession  of  will 
may  resist  granting  of  letters,  and,  on  fail- 
ure to  show  want  of  Jurisdiction,  may  present 
will  to  that  court  for  probate. 
A  party  who  claims  the  jurisdiction  to  be 
in  a  coanty  other  than  that  in  which  the  peti- 
tion for  letters  of  administration  has  been  filed, 
and  w^o  has  a  will  in  his  possession,  may  resist 
the  granting  of  letters  for  want  of  jtirisdiction, 
without  asking  probate  of  the  will,  and,  on  fail- 
ure  to  show   want   of   jurisdiction,   may   then 
present  his  petition  to  the  court  to  have  the 
will  probated  in  such  county. 

In  Bank. 

Application  by  John  A.  HIU,  etc.,  for  a  writ 
of  prohibition  against  the  Superior  Court  of 
San  Luis  Obispo  County  to  prevent  the  court 
from  proceeding  In  a  certain  case.  Writ 
granted. 

Dunn,  White  &  Aiken  and  Jesse  J.  Dunn, 
all  of  Oakland,  for  petitioner. 

L.  A.  Knos,  of  San  Luis  Obispo,  and  Sulli- 
van &  Sullivan  and  Theo  J.  Roclie,  and  W. 
A.  Breen,  all  of  San  Francisco,  for  respond- 
ent 

SHAW,  O.  J.  [1,  2]  The  court  is  unanimous 
in  the  opinion  that,  In  cases  of  this  character, 
the  county  in  which  the  first  petition  is  filed 
for  general  letters  of  administration  has  Ju- 
risdiction to  determine  whether  or  not  the 
residence  is  in  that  county.  Miller  v.  Superior 
Court  (Cal.  Sup.)  199' Pac.  806;  Dungan  v.  Su- 
perior Court  149  CaL  103, 84  Pac.  767, 117  Am. 
St  Rep.  119;  Estate  of  Damke,  133  CaL 
435,  65  Pac.  888 ;  Estate  of  Damke,  133  CaL 
430,  65  Pac.  889.  Persons  who  claim  that 
the  Jurisdiction  is  in  some  other  county  must 
appear  in  the  court  in  which  the  petition  is 
first  filed  and  present  their  evidence,  and 
have  the  fact  as  to  the  residence  determined 
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there.  If  the  dedsloD  Is  against  tbem,  they 
can  appeal  and  have  the  matter  settled  by 
the  court  of  last  resort.  If  the  party,  who 
claims  that  the  jurisdiction  Is  not  in  the 
county  where  the  petition  was  first  filed,  baa 
a  will  In  bis  possession,  he  may  do  either 
one  of  two  things:  (1)  He  may  resist  the 
granting  of  letters  In  the  first  county  upon 
the  ground  there  is  no  jurisdiction  there, 
without  asking  probate  of  the  will.  If  he 
finally  succeeds  in  showing  that  there  is  no 
Jurisdiction  in  that  county,  that  would  end 
that  proceeding,  and  a  new  proceeding  to 
probate  the  will  and  obtain  letters  testa- 
mentary could  then  be  Instituted  in  the  prop- 
er county;  or  (2)  if  he  fails  to  show  want 
of  jurisdiction,  he  may  then  present  his  peti- 
tion to  that  court  to  have  the  will  probated 
in  that  county,  whereupon  that  court  would 
proceed  accordingly  to  probate  thereof! 
There  is  no  objection  to  this  practice.  It  is 
Indeed  the  better  practice  because  it  prevents 
there  being  two  proceedings  to  administer 
the  same  estate  in  different  counties,  Involv- 
ing double  expense  and  a  conflict  of  au- 
tbority. 

The  writ  of  prohibition  against  the  super- 
ior court  in  San  Ldiis  Obispo  county  Is 
granted. 


(18S  Cal.  271) 

RYCKMAN  V.  FOX  FILM  CORPORATION. 
(U  A.  6913.) 

(Supreme  Court  of  California.    Feb.  23,  1922. 
Rehearing  Denied  March  23,  1922.) 

1.  Bills  and  note*  «=>52&— Evidence  tteU  to 
sostain  finding  that  transferee  took  oheok 
In  due  ooorse  as  a  holder  for  valu*. 

Testimony  that  payee  gave  $750  check  to 
Us  attorney  in  payment  of  $250  fee,  with  direc- 
tions to  use  balance  in  payment  of  other  cred- 
itors of  payee,  that  the  attorney  received  the 
check  in  good  faith  without  notice  of  infirmi- 
ties, and  that  he  deposited  the  check  in  his 
bank  and  immediately  issued  checks  to  payee's 
other  creditors  for  difference  between  amount 
of  his  fee  and  the  amoui^t  of  the  check  so  re- 
ceived from  payee,  held  to  sustain  a  finding 
that  the  attorney  was  a  holder  for  value,  and 
that  he  did  not  take  or  hold  the  check  as  an 
agent  of  the  payee. 

2.  Evidence  <s=347l( 29) —Testimony  as  to  con- 
sideration for  check  held  a  statement  of  fact 
and  not  a  legal  oonclusion. 

Testimony  in  answer  to  question  as  to  the 
consideration  for  check,  "It  was  for  profes- 
sional services  rendered  and  to  be  rendered  to 
O.  [payee]"  in  specified  litigation,  held  a  state- 
ment of  a  fact,  and  not  a  mere  legal  conclusion. 

3.  Bills  and  notes  ^=3348— Delay  In  present- 
ment of  pheok  held  not  to  relieve  drawer  of 
llahlllty  to  payee's  transferee  in  absence  of 
a  showing  that  delay  Injured  drawer. 

Drawer  who  stopped  payment  on  check 
emild  not  avoid  liability  to  transferee  to  whom 


payee  indorsed  check  three  months  after  the 
execution  thereof  on  the  theory  that  the  check 
was  a  stale  check  of  which  the  transferee 
could  not  be  held  a  holder  in  due  course  under 
Civ.  Code,  {!  3134,  32e6b,  as  re-enacted  in 
St  1917,  pp.  1540,  1660,  in  the  absence  of  a 
showing  that  the  drawer  had  been  injured  by 
the  delay. 

On  Petition  for  Rehearing. 
4.  Appeal  and  error  «=>907  (4)— Sufficiency  of 
evidence  to  sustain  judgment   presumed  In 
absence  thereof. 

Where  record  on  appeal  shows  that  by  stip- 
ulation all  evidence  offered  and  admitted  upon 
the  trial  of  the  cause  was  omitted  from  the 
record  on  appeal  except  in  so  far  as  the  evi- 
dence related  to  a  particular  matter,  the  court 
will  presume  that  there  was  sufficient  evidence 
before  the  trial  court  as  to  other  matters  to 
sustain  the  judgment. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Monroe,  Judge. 

Action  by  3.  H.  Ryckman  against  the  Fos 
Film  Corporation.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Alfred  Wright  and  Alexander  Macdonald, 
both  of  Los  Angeles,  for  appellant. 

J.  H.  Ryckman  and  Cornelius  M.  Enns, 
both  of  Los  Angeles,  for  respondent 

PER  CnRIAM.  This  is  on  appeal  from  a 
judgmmt  in  the  plaintiff's  favor  in  an  action 
to  recover  the  amount  of  a  certain  check  for 
the  sum  of  $750  issued  by  the  defendant  to 
Goldstein  Company,  a  corporation,  and  by  the 
latter,  through  its  president,  Robert  Goldstein, 
indorsed,  assigned,  and  delivered  to  the  plain- 
tiff, and  upon  which  check  payment  was  stop- 
ped by  the  defendant  The  answer  admitted 
the  making  and  issuance  of  said  check,  but 
alleged,  in  substance,  that  the  same  had  t>eeh 
Issued  by  the  defendant  under  a  misappre-' 
bension  and  mistake  as  to  the  amount  due 
by  it  to  the  Goldstein  Company,  there  being 
in  fact,  at  the  date  thereof,  only  due  to  the 
said  Goldstein  Company  the  sum  of  $17.50, 
and  that  as  to  all  above  said  sum  the  check 
was  without  consideration.  The  defendant 
further  alleged  that  the  said  Goldstein  Com- 
pany knew  of  this  fact  and  took  and  received 
said  check  with  full  Imowledge  that  it  was 
being  issued  imder  a  mistake  of  fact  and  was 
without  consideration;  and  the  defendant 
also  alleged  that  the  plaintiff  at  the  time  of 
the  assignment  and  delivery  to  him  of  said 
check  by  the  Goldstein  Company  was  inform- 
ed by  it  that  said  check  had  been  Issued  to 
it  under  said  mistake  of  fact,  and  that  same 
was  without  consideration,  and  took  said 
check  with  full  knowledge  of  said  facts.  For 
a  further  and  separate  answer  and  defense 
the  defendant  repeated  by  reference  the  fore- 
going averments  of  its  answer,  and  further 
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alleged  that  the  said  Goldstdn  Company  de- 
livered the  said  check  to  the  plaintiff  for  the 
purpose  of  having  him  cash  the  same  and 
pay  certain  debts  and  obligations  of  said 
corporation  on  its  liehaU,  and  that  in  so  re- 
cei^ijag  said  check  and  in  all  things  done  by 
him  with  reference  thereto  the  plaintiff  was 
acting  as  the  agent  of  said  corporation,  and 
his  acts  were  the  acts  of  said  corporation. 
Wherefore  the  defendant  prayed  that  the 
plaintiff  take  nrtliing  by  his  said  action. 

The  cause  came  on  for  trial  on  the  issues  as 
thus  framed,  and  upon  the  submission  there- 
of the  court  filed  its  findings  of  fact  and  con- 
clusions of  law,  and  in  so  doing  found  tliat  it 
was  not  true,  as  alleged  in  the  defendant's 
answer,  that  said  Goldstein  Company  deliv- 
ered said  check  to  the  plaintiff  for  the  pur- 
pose of  cashing  the  same  for  or  on  behalf  of 
said  Goldstein  Company  and  paying  certain 
of  its  debts  and  obligations,  or  that  the  plain- 
tiff received  said  check  as  the  agent  of  said 
corporation  for  the  purpose  of  i>aylng  said  or 
any  of  its  debts  or  obilgationa,  or  that  in  the 
presentation  of  said  check  for  payment  the 
said  plaintiff  was  acting  for  or  as  the  agent 
of  said  corporation ;  but,  on  the  contrary,  the 
court  found  that  the  plaintiff  received  said 
check  in  good  faith  for  a  valuable  considera- 
tJon  and  in  due  course  and  was  the  owner 
and  holder  thereof.  The  court,  however,  al- 
so found  that  at  the  time  of  the  making  and 
delivery  of  said  check  by  the  defendant  to 
the  Goldstein  Company  the  defendant  believ- 
ed and  was  of  the.  Impression  that  it  was  In- 
debted to  said  Goldstein  Company  in  said 
sum,  but  that  the  fact  was  that  the  defend- 
:mt  was  then  indebted  to  said  Goldstein  Com- 
pany in  the  sum  of  but  $17.50,  and  that  said 
check  for  the  sum  of  said  $750  was  delivered 
by  it  to  said  Goldstein  Company  imder  said 
mistake  of  fact,  and  that  there  was  no  con- 
sideration for  said  check  or  for  the  amount 
of  money  named  therein  or  the  supposed  debt 
evidenced  thereby.  The  court  further  found 
that  It  was  not  true,  aa  alleged  In  defendant's 
answer,  that  at  the  time  said  Goldstein  Com- 
pany delivered  said  check  to  the  plaintiff  he 
was  informed  by  it  that  said  dieck  had  been 
issued  under  a  mistake  of  fact  or  without 
consideration,  nor  was.  it  true  that  said  plain- 
tiff took  said  check  with  full  or  any  knowledge 
of  the  facts  and  circumstances  or  any  of  them 
surrounding  the  execution  and  delivery  of 
said  check  by  the  defendant  to  the  Goldstein 
Company.  As  a  conclusion  of  law  from  the 
foregoing  findings  of  fact  the  court  found 
that  the  plaintiff  was  the  owner  and  holder 
of  the  check  in  due  course  for  value  and  In 
good  faitli,  and  was  entitled  to  recover  from 
the  defendant  the  full  amount  of  $750,  with 
legal  interest  l^om  the  date  of  its  delivery 
to  him,  together  with  his  costs.  Judgment 
was  entered  accordingly,  and  It  is  from  such 
Judgment  that  this  appeal  has  been  taken. 


The  appellant's  main  contention  upon  this 
appeal  is  that  the  evidence  is  insnffUdent  to 
sustain  the  finding  of  the  trial  court  to  tha 
effect  that  the  respondent  took  the  check  in 
question  for  value,  and  not  as  the  agent  of 
<he  indorser  for  the  purpose  of  paying  cer- 
tain debts  and  obligations  of  the  latter  out 
of  its  proceeds.  The  contention  of  the  appel- 
lant in  that  regard  is  that  the  undisputed 
evidence  shows  that  the  respondent  did  take 
the  check  in  question  for  said  purposes  and 
as  the  agent  of  its  Indorser,  and  hence  took 
the  same  subject  to  the  defense  of  lack  of 
consideration  which  could  have  been  urged 
against  its  inuuediate  payee.  The  evidence 
thus  relied  upon  is  that  of  the  respondent 
himself,  which  is  in  substance  as  follows: 
Mr.  Ryckman,  who  was  and  Is  an  attorney, 
testified  that  the  check  was  indorsed  and  de- 
livered to  him  by  Goldstein  Company  through 
its  presidoit,  Robert  Goldstein,  who,  it  was 
admitted,  had  authority  to  Indorse  and  de- 
liver the  same.  When  asked  the  qnestioa, 
"What  was  the  consideration  for  this  check?" 
he  answered,  "Professional  services  rendwed 
and  to  lie  rendered  in  the  matter  of  the 
United  States  v.  Goldstein,  then  pending  In 
the  federal  court."  TTpon  cross-examination 
he  was  asked  the  question,  "For  what  other 
puriKMes  was  that  check  delivered  to  you  be- 
sides in  paymoit  for  your  services?"  TO 
which  he  answered,  "No  other  purposes." 
No  other  questions  were  asked  upon  cross- 
examination  of  the  plaintiff,  who  thereupon 
rested  his  case.  The  defendant,  in  support 
of  its  defense.  Introduced  a  deposition  of  the 
plaintiff  taken  at  Its  Instance  during  the 
pendency  of  the  case,  wherein  the  plaintiff 
In  response  to  the  question,  "What  did  you 
pay  for  the  check,"  answered,  "It  was  given 
to  me  In  consideration  of  legal  services,  and 
to  pay  certain  bills  of  Goldstein's  which  he 
directed  me  to  pay,  he  being  in  JalL"  He 
further  testified: 

"He  requested  me  to  pay  at  the  Hellman 
Bank  $225  to  meet  checks  that  he  had  issned 
against  that  bank  that  he  thought  were  about 
due  to  be  presented  to  the  bank,  which  I  did. 
He  directed  me  to  pay  $25  to  get  a  brief  on  the 
hiBtorical  points  involved  in  The  Spirit  of 
Seventy-Six'  from  some  competent  person,  and 
he  directed  me  to  pay  $250  to  Blakeley, 
who  is  an  attorney  of  Goldstein's  in  this  case 
of  his,  upon  account  of  his  fees.  I  deposited 
the  check  to  my  credit  in  the  California  Sav- 
ings Bank  and  immediately  issued  checks 
against  it,  as  directed  by  Mr.  Goldstein." 

He  further  replied  In  response  to  a  ques- 
tion as  to  what  the  balance  of  $250  was  to 
be  applied  to : 

"Two  hundred  and  fifty  dollars  was  to  be 
applied  to  my  fees  for  services  rendered  and 
to  be  rendered." 

He  farther  testified  that -the  checks  which 
he  had  issued  In  payment  of  the  several 
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amounts  as  requested  by  Goldstein  bad  all 
been  cashed,  with  the  exception  of  one,  which 
he  had  succeeded  in  stopping  payment  upon 
after  being  notified  that  payment  had  been 
stopped  upon  the  Goldstein  check.  This  con- 
stituted all  of  the  evidence  in  the  case  upon 
this  point 

[1,2]  The  trial  court  found  it  sufficient  to 
base  Its  finding  upon  to  the  efFect  that  the 
plaintiff  took  said  check  In  due  course  and  as 
a  bolder  for  value,  and  that  he  did  not  take 
or  hold  the  same  as  an  agent  of  the  Gold- 
stein Company.  We  are  of  the  opinion  that 
the  foregoing  evidence  is  sufficient  to  sustain 
this  finding  of  the  trial  court  The  chief  as- 
sault which  the  appellant  makes  upon  this 
evidence  consists  tn  its  dalm  that  the  reply 
of  the  plaintitr  to  the  question  as  to  what 
was  the  consideration  of  said  check  that  "It 
was  professional  services  rendered  and  to  be 
rendered  to  Mr.  Goldstein  in  the  matter  of  the 
United  States  ▼.  Goldstein,  then  pending  in 
the  federal  court"  la  a  mere  conclusion  of 
the  witness,  which  is  of  no  weight  as  evi- 
dence, and  which  Is  entirely  overcome  ftnd 
destroyed  by  his  later  answer  upon  the  tak- 
ing of  bis  deposition  that  in  addition  be  was 
requested  by  Mr.  Goldstein  to  pay  certain 
of  his  outstanding  bills  and  obligations 
amounting  in  the  aggregate  to  something  like 
$500.  We  cannot  agree  with  the  appellant^s 
contention  in  this  regard.  The  original 
statement  of  the  witness  that  the  consider- 
ation of  this  check  was  professional  services 
rendered  and  to  be  rendered  by  blm  was 
a  statement  of  a  fact,  end  not  a  mere  legal 
conclusion.  It  was  in  effect  a  statement 
that  the  witness  had  rendered  and.  was  to 
render  certain  valuable  professional  services 
to  the  party  delivering  said  check  to  him. 
It  was  as  mucb  a  statement  of  fact  as  would 
have  been  his  statement  that  the  consider- 
ation of  said  check  was  money  paid  or  goods 
delivered  or  property  transferred.  Xbe 
plaintiff's  answer  might  have  been  objected 
to  by  the  defendant  as  a  mere  conclusion 
of  the  witness,  and  it  might  have  moved  to 
strike  it  out  upon  that  ground,  but  no  such 
objection  or  motion  was  made.  The  defend- 
ant had  also  the  recourse  of  subjecting  the 
plaintiff  to  cross-examination  with  a  view 
of  ascertaining  whether  the  relation  of  attor- 
ney and  client  actually  existed  between  the 
parties,  or  whether  any  professional  services 
had  in  fact  been  or  were  to  be  performed, 
or  what  if  anything,  was  their  value;  but 
no  such  inquiry  was  made  by  the  defendant 
upon  cross-examination,  and,  tbls  being  so, 
we  think  the  response  which  the  plaintiff 
made  in  answer  to  the  inquiry  as  to  what 
was  the  consideration  for  the  delivery  of 
the  check  to  him  is  not  now  open  to  the  ob- 
jection that  it  was  a  mere  legal  conclusion 
and  of  no  weight  or  value  as  evidence.  The 
case  of  WInslow  v.  Glendale  U  &  P.  Co.,  IM 
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Cal.  688,  130  Pac.  427,  cited  by  the  appellant 
In  support  of  Its  contention  In  this  regard, 
in  no  wise  supports  it  There  a  certain  wit- 
ness was  asked  for  whom  be  was  working, 
and  over  the  objection  of  the  defendant  was 
permitted  to  testify  that  he  was  "working 
for  the  Glendale  Light  &  Power  Company." 
It  was  held  that  this  was  a  conclusion  of  the 
witness,  and  as  such  inadmissible  over  ob- 
jection In  accordance  with  long  and  well-set- 
tled rules  of  evidence.  But  no  such  objec- 
tion was  urged  In  the  Instant  case,  nor  was 
any  attempt  made  by  cross-examination  or 
otherwise  to  show  that  the  plaintiff  was  not 
the  attorney  of  the  person  delivering  Mm  the 
check,  or  that  be  bad  not  performed  or  was 
not  to  perform  professional  services  as  such 
for  the  full  or  even  greater  value  than  the 
amoimt  of  the  check..  On  the  contrary,  it 
stands  as  an  admitted  fact  in  the  action  that 
the  plaintiff  was  at  the  time  the  attorney 
of  Goldstein,  and  that  as  to  a  considerable 
porticm  of  the  amount  named  In  said  check 
it  was  given  to  him  on  account  of  his  serv- 
ices 8B  such  attorney.  To  that  extent  at 
least  the  dieck  was  given  him  for  value. 
Nor  do  we  think  that  the  effect  of  this  evi- 
dence was  materially  weakened  by  the  subse- 
quent showing  made  by  the  defendant  upoa 
the  reading  of  the  plaintiff's  deposition  that 
at  the  time  the  check  was  given  to  the  plain- 
tiff he  was  requested  to  pay  certain  obliga- 
tions of  his  client  Goldstein.  This  portion 
of  the  transaction  must  be  regarded  from 
the  vievfpolnt  and  attitude  of  the  parties  as 
disclosed  by  the  meager,  record  before  us. 
Goldstein  was  In  Jail.  The  check  in  questlca 
was  drawn  upon  the  Hollywood  Bank.  He 
bad  overdrawn  bis  account  at  the  Hellman 
Bank,  whlcb  was  neither  the  bank  upon 
which  this  cbeck  was  drawn  nor  the  bank 
where  the  plaintiff  had  bis  own  checking  ac- 
count It  Is  not  an  unreasonable  inference 
that  the  Intention  of  these  two  parties  to 
this  transaction  was  that  the  plaintiff  should 
do  that  which  the  undisputed  evidence  shows 
he  actually  did  do,  viz.  that  be  should  de- 
posit this  cbeck  to  bis  credit  in  bis  own  bank 
and  issue  bis  own  checks  in  payment  of  bis 
client's  obligations.  If  this  was  the  actual 
understanding  of  the  parties,  then  the  plain- 
tiff was  as  a  result  thereof  substantially  in 
the  position  of  exchanging  bis  own  checks 
(or  the  check  given  to  him  by  his  client  In 
this  attitude  he  would  not  be  merely  acting 
as  his  client's  disbursing  agent,  but  rather 
In  the  positlcm  of  one  who  has  given  value 
for  value  as  mucb  so  in  fact  as  he  would  be 
if  be  had  either  delivered  directly  to  his 
client  his  own  checks  In  return  for  that  in- 
dorsed and  delivered  to  him  or  if  he  had  paid 
to  the  Indorser  of  the  latter  its  value  in  mcti- 
ey.  Ifatlock  v.  Sdieuerman,  51  Or.  49,  83 
Pac.  823,  17  L.  R.  A.  (N.  S.)  747 ;  BusseU  v. 
Hadduck,  3  Oilman    011.)  233,  44  Am.  Dea 
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683;  Adams  v.  Soule,  33  Vt  638.  The  trial 
court  was  entitled  to  draw  these  Inferences 
from  the  evidence  in  this  case,  and  appar- 
ently did  BO,  In  view  of  its  finding  that  the 
plaintiff  was  not  the  agent  of  Goldstein  in 
receiving  said  check  for  the  purposes  for 
which  he  did  receive  it  and  in  the  presenta- 
tion of  the  same  for  payment  The  trial 
court  also  found  uimn  sufficient  evidence  that 
the  plaintiff  had  received  the  check  in  ques- 
tion in  good  faith  and  without  notice  of  Its 
infirmities.  We  are  not  disposed  to  disturb 
these  findings  upon  this  appeal. 

[3]  The  appellant  makes  the  further  con- 
tention tha.t,  the  check  in  question  having 
been  made  and  delivered  to  Goldstein  Com- 
pany by  the  defendant  on  December  19,  1917, 
and  not  having  been  indorsed  or  delivered  by 
its  said  payee  to  the  plaintlfF  until  March 
7, 1918,  the  check  was  a  stale  check  of  which 
the  resirandent  could  not  be  held  to  be  a  hold- 
er In  due  course.  In  support  of  this  conten- 
tion the  appellant  cites  us  to  sections  3134 
and  3266b  of  the  Civil  Code,  as  re-enacted  in 
St  1917,  pp.  1540,  1560,  which  require  that 
instruments  payable  on  demand  should  be 
negotiated  within  a  reasonable  time.  No 
evidence  was  presented  in  this  case  by  ei- 
ther party  showing  the  cause  of  the  delay  in 
presentment  of  this  check  nor  by  the  defend- 
ant offering  any  proof  as  to  any  loss  occa- 
sioned to  it  by  the  delay.  On  the  contrary, 
the  evidence  clearly  showed  that,  had  said 
check  been  presented  for  payment  immedi- 
ately after  its  issuance,  it  would  have  been 
paid  by  the  bank  upon  which  it  was  drawn, 
since  the  defendant  did  not  discover  that 
it  bad  been  issued  through  its  misapprehen- 
sion and  mistake  as  to  the  amount  due  the 
Goldstein  Company  until  Just  before  the  date 
of  its  actual  presentation,  and  did  not,  prior 
to  such  discovery,  stop  its  payment  Section 
3266b  of  the  Civil  Code,  as  enacted-  in  1917 
(St  1917  p.  1659),  reads  as  follows: 

"A.  check  mast  be  presented  for  payment 
within  a  reasonable  time  after  its  issue  or 
the  drawer  will  be  discharged  from  liability 
thereon  to  the  extent  of  the  loss  caused  by  the 
delay." 

This  present  section  of  the  Civil  Code  is 
substantially  identical  with  section  3255 
thereof  as  it  stood  prior  to  the  passage  of  the 
Uniform  Negotiable  Instruments  Act  of  1917 
(Stats.  1917,  p.  1531),  which  embraces  the 
foregoing  provision  in  its  present  form. 
Both  tb.e  former  and  present  provisions  of 
the  Civil  Code  upon  this  subject  were  taken 
in  almost  their  identical  language  from  the 
Field  draft  of  New  York  Civil  Code,  {  1828, 
which  was  itself  based  upon  the  law  mer- 


chant as  it  had  long  existed,  relating  to  de- 
lays in  the  presentment  of  checks  for  pay- 
ment The  Supreme  Court  of  the  United 
States  In  the  case  of  Merchants^  Bank  t. 
State  Bank,  10  WaU.  604,  19  L.  Ed.  1006. 
and  BuU  v.  Bank  of  Easson,  123  U.  S.  106. 
8  Sup.  Ct  62,  31  li.  Ed.  97,  declares  the  rale 
of  the  law  merchant  to  be  that  the  drawer 
of  a  check  la  only  entitled  to  be  discharged 
from  liability  thereon  to  the  extent  that  be 
can  show  that  h»  has  sustained  damage 
or  been  prejudiced  in  his  rights  by  the  delay. 
See,  also.  Story  on  Promissory  Notes,  {  481. 
In  the  case  of  German  American  Bank  ▼. 
Wright  85  Wash.  460,  Ann.  Cas.  1917D,  381, 
148  Pac.  769,  the  Supreme  Court  of  Washing- 
ton, construing  sections  of  the  Uniform  N^o- 
tlable  Instruments  Act  of  that  state,  which 
are  identical  with  the  sections  of  the  like  act 
in  this  state,  declares  the  rule  to  be  that  the 
burden  is  upon  the  drawer  of  a  check  wMch 
has  been  delayed  in  presentment  to  show  that 
he  has  been  injured  by  the  delay.  No  sndi 
proof  having  been  presented  by  the  appellant 
in  the  instant  case.  Its  contention  in  this  re- 
gard is  without  merit 
Judgment  affirmed. 

SHAW,  C.  J.,  RICHARDS,  Justice 'pro 
tem.,  and  WILBUR,  LAWLOR,  WASTE, 
8L0ANE,  and  SHUBTUSFF,  JJ.,  concur. 

On  Petitl(»  for  Rehearing. 

PER  CURIAM.  [4]  The  petition  for  re- 
hearing is  denied. 

The  question  as  to  whether  the  elieck  up- 
on which  recovery  was  sought  by  the  plain- 
tiff herein  was  a  stale  check  so  as  to  destroy 
its  negotiability  was  not  put  in  issue  by  the 
pleadings  herein,  nor  does  it  appear  to  have 
been,  presented  upon  the  trial,  nor  was  It 
urged  by  the  appellant  until  its  reply  brief 
was  filed.  The  record  herein  shows  that  by 
stipulation  all  evidence  offered  and  adipitted 
upon  the  trial  of  the  cause  was  omitted  from 
the  record  upon  appeal,  excepting  only  the 
evidence  touching  the  question  as  to  whether 
the  plaintiff  took  said  check  as  the  agoit  of 
the  drawee  or  as  a  transferee  thereof  for  val- 
ue. This  being  so,  we  are  unable  to  say  that 
there  was  not  sufficient  evidence  before  the 
trial  court  to  fully  explain  and  excuse  the 
delay  in  the  presentation  of  said  check  for 
payment  and  to  show  that  such  delay  was 
not  unreasonable  under  the  particular  cir- 
cumstances of  the  case. 

SHAW,  C.  J.,  RICHARDS,  Justice  pro 
tem.,  and  ISLOANE,  SHUBTLEFF,  LAW- 
LOR, and  WILSUR,  JJ.,  concur. 
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PEOPLE  V.  MAYEN.    (Cr.  2388.) 
(Supreme  Court  of  Califoniia.   Feb.  21, 1822.) 

1.  Saarahee  aad  selzurM  Cs*?— Fourth  amend- 
ment to  United  States  Constltutioa  appllea 
only  to  seizure*  by  federal  agencies. 

Const  U.  8.  Amend.  4,  relating  to  searches 
and  seizures,  only  applies  to  the  federal  fOT- 
emment  and  its  agencies. 

2.  Courts  <S=397(6)— Decision*  of  federal  courts 
as  to  federal  Constitution  not  eontrolllau  In 
construction  of  state  Constitution. 

Decisions  of  federal  conrts  construing 
Const  U.  S.  Amend.  4,  are  not  controlling  nor 
necessarily  applicable  in  the  construction  of 
Const  Cal.  art  1,  t  Id,  relating  to  searches 
and  seizures. 

3.  Searches  and  seizures  «=»3— Aflldavlt  held 
not  to  sufficiently  describe  goods. 

Any  affidavit  merely  referring  to  the  prop- 
erty to  be  taken  as  "personal  goods  and  proper- 
ty, to  wit,  certain  paraphernalia,"  did  not  suffi- 
ciently describe  the  property  to  justify  the  is- 
suance of  a  search  warrant,  under  Const  art 
1,  i  19;   Pen.  Code,  ${  1525,  1528,  1529. 


4.  Criminal  law  $=»395  —  Papers  and  articles 
unlawfully  seized  properly  admitted  In  evi- 
dence. 

The  fact  that  papers  and  articles  introduced 
in  evidence  were  seized  without  a  proper  search 
warrant  in  violation' of  Const  art  1,  {  19,  did 
not  render  their  introduction  error,  though  the 
court  overruled  a  motion  for  an  order  requir- 
ing their  return  to  the  accused. 

5.  Criminal  law  «=>  1 134(9)  —  Searches  and 
seizures  «=b5— Proceeding  to  recover  articles 
illegally  seized  Is  Independent  of  criminal  pro- 
ceeding and  not  reviewable  on  appeal  from 
conviction. 

Proceeding  by  accused  to  recover  property 
obtained  without  lawful  search  warrant  in  vio- 
lation of  Const,  art  1,  8  19,  is  independent  of 
a  criminal  prosecution,  and  denial  of  a  motion 
in  the  criminal  prosecution  for  an  order  for  the 
return  of  the  articles  unlawfully  taken  is  not 
a  matter  that  can  be  considered  on  appeal  from 
the  conviction. 

6.  Criminal  law  «=>393 (2)— Unlawful  seizure 
of  articles  Introduced  In  evidence  not  viola- 
tion of  Constitution  concerning  compnislon 
to  be  witness  against  self. 

Const  art  1,  8  13,  providing  that  no  per- 
son shall  he  compelled  in  any  criminal  case 
to  be  witness  against  himself,  is  not  violated  by 
the  introduction  in  evidence  of  papers  and  ar- 
ticles surreptitiously  and  forcibly  taken  without 
proper  search  warrant  in  violation  of  article 
1,  §  19. 

7.  Larceny  ®=>24 — Faets  held  to  constitute  at- 
tempt to  commit  crime. 

Where  accused  ingratiated  himself  into  the 
conhdence  of  bis  victim,  and  through  a  confed- 
erate, who  appeared  as  a  casual  acquaintance, 
framed  up  a  stock  gambling  investment  report- 
ed to  be  a  sure  thing  for  a  large  profit  and 
accused  and  the  confederate  supplied  a  certain 
part  of  the  fund  and  the  victim  was  induced  to 
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agree  to  contribute  his  share  and  procured  the 
money,  which  was  to  be  delivered  to  one  of 
the  confederates,  and  was  asked  by  accused  to 
turn  over  the  amount  agreed  upon,  but  before 
the  agreement  was  actually  made  accused  was 
arrested,  there  was  an  "attempt"  to  get  posses- 
sion of  the  money,  and  hence  an  attempt  to 
commit  larceny, 

8.  Criminal  law  «=944  —  Attempt  to  commit 
crime. 

If  the  actual  transaction  was  commenced 
which  would  have  ended  in  the  crime,  if  not  in- 
terrupted, there  was  clearly  an  attempt  to  com- 
mit the  crime. 

9.  Indictment  and  information  ®=>i30,  132(7) 
—Charge  of  larceny  and  attempt.  In  two 
couats,  proper,  and  petition  for  severance 
properly  denied. 

An  indictment  may  charge  grand  larceny 
and  attempt  to  commit  larceny  in  two  counts, 
and  a  petition  for  severance  was  properly  de- 
nied under  Pen.  Code,  8  954,  as  amended  by  St. 
1915,  p.  744,  though  the  indictment  referred  to 
entirely  separate  offenses. 

iO.  Criminal  law  «=3406(2)— Information  giv- 
en officer  in  pursuance  of  attempt  to  corrupt 
held  admissible. 
Information  given  by  accused  to  a  police 
officer  in  pursuance  of  an  attempt  to  corrupt 
the  officer  into  confederating  with  him,  and  in 
the  belief  he  had  succeeded  and  with  the  ex- 
pectation that  the  officer  would  corruptly  use 
the  information  in  his  behalf,  was  admissible. 


11.  Criminal  law  (&=3l  169(12)— Error  In  intro- 
ducing statements  by  accused  cured  by  In- 
•t  ruction. 

Any  error  in  permitting  officer  to  testify 
to  statements  made  by  accused  was  cured, 
where  the  court  withdrew  the  testimony  from 
the  jury  with  instructions  to  disregard  it 

12.  Criminal  law  «=>72l  (2)— Prosecuting  at- 
torney could  comment  on  defendant's  failure 
to  testify  to  certain  matters. 

Where  accused  took  the  stand  as  a  witneas 
in  his  own  behalf,  prosecuting  attorney  was 
entitled  to  comment  upon  not  only  what  be  said, 
but  as  to  what  was  left  unsaid  which  would 
have  been  pertinent  to  and  within  the  aoope  of 
the  matter  to  which  he  testified. 

13.  Criminal  law  ^5>72l  (2)— Comment  on  ac- 
cused's failure  to  testify  held  error. 

Where  accused  was  being  tried  for  two  of- 
fenses and  only  testified  as  to  one  of  them,  it 
was  error  for  the  prosecuting  attorney  to  com- 
ment on  his  failure  to  testify  as  to  the  other 
offense,  since  the  evidence  should  he  separate 
as  to  each  offense  and  considered  separately, 
under  Pen.  Code,  8  1323. 

14.  Criminal  taw  ®=>l  186(4)  —  Comment  on 
accused's  failure  to  testify  held  harmless. 

Where  evidence  against  accused  *'as  con- 
clusive and  practically  uncontradicted,  improp- 
er comment  by  prosecuting  attorney  on  accus- 
ed's failure  to  testify  was  not  reversible  er- 
ror, under- Const  art  6,  8  4%. 

15.  Criminal  law  €=>855(8) — Conversation  be- 
'  tween  Juror  and  grand  Juror  lieid  not  error. 

A  passing  conversation  between  a  juror  and 
a  member  of  the  grand  jury,  who  waa  in  the 
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courtroom  at  one  of  the  adjoamments,  in  which 
the  grand  juror  remarked  that  he  was  a  mem- 
ber of  the  erand  jury  and  was  interested  in  the 
case,  did  not  carry  any  implication  which  would 
affect  the  juror's  mind  in  arriving  at  a  verdict. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCormick,  Judge. 

Fred   H.    Mayen   was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 
See,  also,  193  Pac.  173,  813. 

Cooper,  Colllngs  &  Shreve,  of  IjOS  Angeles, 
for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman,  of 
Los  Angeles,  for  the  People. 

SLOANE,  J. '  The  defendant  appeals  from 
a  judgment  of  conviction  of  grand  larceny 
and  of  attempted  grand  larceny. 

The  ease  is  before  us  upon  an  order  for 
hearing  in  the  Supreme  Court  after  Judg- 
ment of  reversal  in  Division  2  of  the  Second 
District  Court  of  Appeal. 

The  important  point  in  issue  and  upon 
which  the  District  Court  of  Appeal  set  aside 
the  verdict  and  reversed  the  judgment  of  the 
trial  court  arose  upon  the  admission  in  evi- 
dence, on  the  trial,  of  certain  Incriminating 
articles  of  personal  property  whl<3i  had  been 
taken  from  the  apartments  of  defendant 
without  hils  consent  under  the  authority  of 
an  alleged  search  warrant 

The  facts  attending  the  taking,  detention, 
and  use  of  this  evidence  as  concisely  stated 
by  the  District  Court  of  Appeal  are  as  fol- 
lows: 

"After  appellant  was  arrested  his  home  was 
entered  by  -a  detective  in  the  service  of  the  dis- 
trict attorney  and  articles  described  as  follows 
were  taken  from  the  place:  Three  photographs 
of  appellant,  four  or  more  letters  in  the  hand- 
writing of  appellant,  addressed  to  bis  wife, 
three  or  more  letters  written  by  Mrs.  Mayen  to 
appellant,  a  memorandum  book,  seven  or  eight 
plans  and  specifications  of  mining  property,  and 
a  valise  containing  papers,  letter  heads  and 
newspaper  clippings.  These  were  all  deliver- 
ed, by  the  officer,  to  the  custody  of  the  district 
attorney.  On  the  occasion- of  the  entry  the  de- 
tective was  armed  with  a  search  warrant,  Is- 
sued pursuant  to  an  affidavit  which  contained 
only  the  following  reference  to  the  property 
sought  to  be  seized  after  search  therefor:  'That 
personal  goods  and  property,  to  wit,  certain 
paraphernalia,  is  now  concealed  in  the  house 
of  appellant.  The  warrant  itself  described  the 
property  to  be  seized  merely  as  'certain  per- 
sonal property  used  as  a  means  of  committing 
a  public  offense,  to  wit,  attempted  grand  lar- 
ceny.' On  the  day  of  his  trial,  several  hours 
before  the  work  of  impaneling  a  jury  was  com- 
menced, and,  as  it  was  alleged,  within  four  days 
after  he  had  been  advised  by  counsel  of  his 
rights  in  the  premises,  appellant  presented  to 
the  trial  court  his  motion  for  an  order  requir- 
ing the  district  attorney  to  return  to  him  the 
papers  and  other  articles  which  had  been  seized 


under  the  warrant.  This  motion  was  ntade 
pursuant  to  a  written  petition  substantially  in 
the  form  approved  in  Weeks  v.  United  States, 
232  U.  S.  383,  34  Sup.  Ct.  841,  58  L.  Ed.  652, 
I*  B.  A.  1»15B,  834,  Ann.  Cas.  1916C,  11T7, 
and  upon  the  ground  that  the  search  warrant 
was  invalid  and  ineffective,  and  that  therefore 
the  seizure  was  in  violation  of  appellant's 
rights  under  the  Fourth  and  Fifth  Amendments 
to  the  Constitution  of  the  United  States  and 
sections  13  and  19  of  article  1  of  the  Constitu- 
tion of  California.  The  court  denied  the  mo- 
tion. Later,  when  certain  of  the  seized  papers 
were  offered  in  evidence,  appellant  objected  to 
their  reception  on  the  grounds  upon  which  he 
had  made  the  motion,  but  the  objection  was 
overruled  and  various  of  the  documents  were 
admitted." 

It  is  the  contention  ot  appellant  that  the 
search  and  seizure  were  in  violation  of  the 
Fourth  Amendment  to  the  Constitution  ot 
the  United  States  and  section  19  of  article 
1  of  the  Constitution  of  CaUfomlo,  wblch 
provide  that — 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not 
be  violated,  and  that  no  warrants  shall  issue, 
but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to 
be  seized." 

It  Is  also  contended  th^t  the  admission  In 
evidence  of  articles  so  seized  over  the  timely 
objection  of  the  defendant  Is  in  violation  of 
the  provision  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  and  sec- 
tion 13  of  article  1  of  the  Constltntlon  of 
California,  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself. 

[1,2]  All  consideration  of  the  appUcation 
of  the  federal  Constitution  to  this  case  ma>' 
be  at  once  eliminated,  as  it  is  weU  settled 
that  the  Fourth  Amendment  to  the  Consti- 
tution of  the  United  States  relating  to 
searches  and  seizures  only  applies  to  the 
federal  government  and  its  agencies  Weeks 
V.  United  States,  232  U.  S.  3S3,  34  Sup.  Ct. 
341,  68  L.  Ed.  652,  L.  B.  A.  1915B,  834,  Ann. 
Cas.  1915C,  1177;  State  v.  Peterscm  (Wyo.) 
194  Pac.  342,  13  A.  L.  B.  1284;  Gindrat  v 
People,  138  lU.  103,  27  N.  D.  10S5.  In  the 
Weeks  matter  it  was  held  that,  even  where 
the  matter  was  pending  in  the  federal  coart, 
tlie  unlawful  search  and  seizure  having  t>een 
made  before  the  finding  of  the  indictment, 
and  not  by  an  officer  of  that  court,  the  provi- 
sions of  the  Constitution  conld  not  be  invoic- 
ed against  the  evidence  so  procured.  Conse- 
(lucutly,  the  rule  adopted  by  the  United 
States  courts  is  not  controlling  authority 
here  and  is  not  necessarily  ai^llcable  in  prin 
ciple  to  the  interpretation  of  the  state  Con 
stitution  on  this  point 

We  are  confronted,  then,  with  the  opec 
question,  unless  it  is  foreclosed  by  the  dec! 
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Eions  of  OUT  own  courts,  whether  the  admis- 
sion  of  the  evidence  complained  of  consti- 
tutes a  violation  of  the  constitutional  rights 
of  the  appellant  under  sections  19  and  13  of 
article  1  of  the  Conatltntion  of  this  stata 

[3]  It  moat  be  granted,  to  begin  with,  that 
the  search  warrant  under  which  the  etTects 
of  appellant  were  taken  was  invalid.  It  la 
declared  In  section  19  of  article  1  of  the  Con- 
stitution, after  providing  against  unreason- 
able searches  and  seizures,  that  no  search 
warrant  shall  Issue  except  upon  oath  or  af- 
firmation, particularly  describing,  the  things 
to  be  seized,  and  it  is  provided  by  section 
1525  of  the  Penal  Code  that  such  a  warrant 
may  not  issue  except  upon  affidavit  partlo- 
alarly  describing  the  property  sought  to  be 
made  the  object  of  the  seardbi,  and  by  sec- 
tions 1528  and  1529  that  the  warrant  Itself 
must  describe  the  property  with  "reasonable 
particularity."  As  shown  In  the  statement 
of  farts  heretofore  quoted,  the  affidavit  in  tliis 
case  merely  referred  to  the  property  to  be 
taken  as  "iiersonal  goods  and  property,  to 
wit,  certain  paraphernalia,"  and  the  warrant 
contained  no  other  description  than  "certain 
Iiersonal  property  used  as  a  means  of  com- 
mitting a  public  offense,  to  wit,  attempted 
grand  larceny." 

if  it  were  conceded  that  the  description  in 
the  warrant  met  the  requirement  of  the  Code 
for  "reasonable  particularity,"  In  view  of  tlio 
fitct  that  all  the  information  the  affiant  had 
in  the  matter  was  the  admission  of  the  de- 
fendant tthat  he  "bad  enough  evidence  in  his 
apartment  to  hang  him,  yet  not  even  the 
meager  description  of  the  warrant  was  con- 
tained in  the  affidavit  whldi  was  the  source 
of  the  magistrate's  authority  to  issue  a 
search  warrant 

It  must  be  admitted,  then,  that  the  search 
and  seizure  was  unreasonable  and  unlawful 
and  violated  the  rights  of  appellant  as  guar- 
anteed by  section  19  of  article  1  of  the  Con- 
stitution of  California. 

Without  at  all  minimizing  the  gravity  of 
such  offense,  or  the  sacredness  of  the  right 
of  every  citizen  to  be  secure  in  his  person, 
home,  and  property  from  any  unlawful  inva- 
sion by  the  state,  it  does  not  follow  that  the 
subsequent  detention  and  introduction  In  ev- 
idence of  the  property  thus  wrongfully  tak- 
en constituted  error  <m  the  trial  of  the  ap- 
pellant. 

The  trespass  committed  in  the  wrongful 
seizure  of  these  personal  effects  by  unauthor- 
ized officers,  and  the  subsequent  use  of -the 
same  in  evidence  on  the  part  of  the  prosecu- 
tion, were  In  legal  effect  entirely  distinct 
trsnsactionB  with  no  i^ecessary  or  inherent 
relation  to  each  other. 

There  was  nothing  In  the  character  of  the 
articles  taken,  or  in  the  fact  that  they  be- 
longed to  the  defendant,  which  affected  their 
competency  as  evidence. 

It  is  conceded  that  they  were  relevant  and 


material  to  the  case  for  the  prosecution,  and 
appellant's  counsel  themselves  claim  that 
these  personal  effects  were  of  such  signifi- 
cance In  the  case  as  to  determine  the  verdict 
against  their  client 

[4]  There  is  no  rule  better  established  or 
more  universally  recognized  by  the  courts 
than  tliat  where  competent  evidence  is  pro- 
duced on  a  trial  the  courts  will  not  stop  to 
inquire  or  Investigate  the  source  from 
whence  it  comes  or  the  means  by  which  it 
was  obtained. 

There  is  no  need  to  elaborate  this  proixwl- 
tion.  The  general  rule  is  thus  stated  by 
Oreenleaf  (1  OreenL  on  Ev.  S  254): 

"Though  papers  and  other  subjects  of  evi- 
dence may  have  been  illegally  taken  from  the 
possession  of  the  party  against  whom  they 
are  offered,  or  otherwise  unlawfally  obtained, 
this  is  no  valid  objection  to  their  admissibility, 
if  they  are  pertinent  to  the  issue.  The  court 
will  not  take  notice  of  how  they  were  obtained, 
whether  lawfully,  or  unlawfully,  nor  will  it 
form  an  issue  to  determine  that  question." 

Or,  as  stated  in  Commonwealth  v.  Dana,  2 
Mete.  329,  where  the  Supreme' Court  of  Mas- 
sachusetts was  considering  such  evidence  of- 
fered in  a  lottery  case: 

"Admitting  that  the  lottery  tickets  and  mate- 
rials were  illegally  seized,  still  this  is  no  legal 
objection  to  the  admission  of  them  in  evidence. 
If  the  search  warrant  were  illegal  or  if  the  of- 
ficer serving  the  warrant  exceeded  his  author- 
ity, the  party  on  whose  complaint  the  warrant 
issued,  or  the  officer,  would  ha  responsible 
for  the  wrong  done;  but  this  is  no  good  rea- 
son for  excluding  the  papers  seized  as  evi- 
dence. •  •  •  When  papers  are  offered  in 
evidence,  the  court  can  take  no  notice  how 
they  were  obtained  •  *  •  nor  would  they 
form  a  collateral  issue  to  determine  that  ques- 
tion." 

The  decisions  upholding  this  doctrine  and 
covering  most  of  the  states  of  the  Unloq 
without  a  dissenting  voice  so  far  as  we  have 
discovered,  are  too  numerous  to  mention,  but 
may  be  found  collated  in  note  to  State  v. 
Turner,  136  Am.  R^.  136-153;  State  v.  Ed- 
wards, 59  L.  R.  A.  465 ;  L.  R.  A.  1915B,  834;  L. 
R.  A.  1916E,  74;  Am.  Digest,  Searches  and 
Seizures,  1920-21.  Even  the  United  States 
Supreme  Court  decisions,  upon  which  appel- 
lant relies  for  a  modiflcatioa  of  the  general 
rule  stated,  accept  the  doctrine  In  Its  gener- 
al aK>llcation.  Adams  v.  New  fork,  192  U. 
S.  586,  24  Sup.  Ct  372,  48  L.  Ed.  675;  Weeks 
V.  United  States,  232  U.  8.  883,  34  Sup.  Ct. 
341,  58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann. 
Cas.  1915C,  1177. 

In  Adams  v.  New  York,  supra,  Mr.  Justice 
Day,  who  also  delivered  the  opinion  in 
Weeks  v.  United  States,  in  applying  the  rule 
to  the  unlawful  seizure  of  private  papers  of 
a  defendant  without  authority  of  a  search 
warrant,  wliich  papers  were  afterwards  used 
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In  evidence  over  tbe  objection  of  the  defend- 
ant, says: 

"In  such  cases  the  weight  of  authority  as  well 
as  reason  limits  the  inquiry  to  the  competency 
of  the  proffered  testimony,  and  the  courts  do 
not  stop  to  inquire  as  to  the  means  by  which 
the  evidence  was  obtained" 

■ — citing  with  approval  the  quotations  here- 
tofore made  from  Greenleaf  and  from  the 
opinion  in  Commonwealth  v.  Dana;  also, 
quoting  from  CommoAweath  v.  Tlbbetts,  157 
Mass.  519,  32  N.  E.  910,  where  It  Is  said: 

"Evidence  which  is  pertinent  to  the  issue  is 
admissible  although  it  may  have  been  procured 
in  an  irregular  or  even  an  illegal  manner.  & 
trespasser  may  testify  to  pertinent  facts  ob- 
served by  him,  or  may  put'  in  evidence  perti- 
nent articles  or  papers  found  by  him  while  tres- 
passing. For  the  trespass  he  may  be  held  re- 
sponsible civilly,  and  perhaps  criminally,  but 
his  testimony  is  not  thereby  rendered  incom- 
petent." 

The  same  principle  Is  established  In  Cali- 
fornia under  the  decisions  in  People  v.  Alden, 
113  Cal.  264,  45  Pac.  327,  and  People  v.  Le 
Doux,  155  CaL  535,  102  Pac.  517.  In  the 
latter  case  certain  incriminating  letters  of 
the  defendant,  who  was  charged  with  mur- 
der, were  obtained  by  a  deputy  sheriff  from 
the  house  of  defendant  without  authority  of 
law.    It  was  held  in  the  opinion  that — 

"Such  search  and  seizure  were  absolutely  un- 
warranted in  law,  though  had  *  *  *  by  an 
officer  of  the  law.  It  was  in  clear  violation  of 
the  constitutional  guaranty,  state  and  federal, 
of  the  right  of  the  people  to  be  secure  in  their 
persons,  faousps,  papers,  and  effects  against  un- 
reasonable searches  and  seizures." 

Under  this  state  of  the  case  the  opinion, 
after  reviewing  pertinent  state  and  federal 
decisions  as  to  the  admissibility  in  evidence 
of  the  letters  thus  wrongfully  procured,  de- 
clares: 

"It  thus  appears  that  whatever  wrong  may  be 
perpetrated  by  the  invasion  of  one's  constitu- 
tional rights  against  unreasonable  search  and 
seizure,  the  redress  for  that  wrong  is  not  in 
the  exclusion  of  pertinent  evidence  which  may 
be  obtained  by  the  seizure.  The  courts,  upon 
the  mere  question  of  admitting  or  rejecting  evi- 
dence, win  not  taice  cognizance  of  the  mode  of 
its  production,  unless  it  be  shown  that  the  de- 
fendant has  been  compelled  himself  to  give  or 
produce  it.  So  it  is  said  •  •  •  in  People  v. 
Alden  [supra],  'nor  does  the  competency  of  evi- 
dence in  any  way  depend  upon  the  means  by 
which  it  is  brought  to  the  court  where  it  is  of- 
fered in  evidence.'  The  letters  were,  therefore, 
properly  admitted  in  evidence." 

Appellant  relies  and  the  District  Court  of 
Appeal  based  Its  opinion  -in  the  Judgment 
from  which  this  hearing  is  granted,  upon 
certain  decisions  of  the  Supreme  Court  of  the 
United  States  which  it  Is  claimed  take  the 
case  from  the  application  of  the  general  rule 
heretofore  discussed. 


We  approach  a  consideration  of  these  deci- 
sions of  the  Supreme  Court,  and  lil^ewise  the 
able  and  carefully  considered  opinion  of  the 
District  Court  of  Appeal,  with  the  utmost 
deference  and  respect  The  federal  decisions 
chiefly  relied  upon  are  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746; 
Weeks  V.  United  States,  232  U.  S.  38.3,  34 
Sup.  Ct.  341,  58  L.  Ed.  652,  L.  R.  A.  1915B, 
834,  Ann.  Gas.  19150,  117T  (heretofore  cited), 
and  Gouled  v.  United  States,  255  U.  S.  298, 
41  Sup.  Ct.  261,  65  I*  Ed.  647,  and  Amos  v. 
United  States,  255  U.  S.  3lS,  41  Sup.  CL  266, 
65  L.  Ed.  654. 

The  general  conclusion  reached  through 
these  decisions  Is  that  where  the  federal  gov- 
ernment or  Its  agencies  has  obtained  posses- 
sion of  the  property  of  a  defendant  through 
an  unlawful  search  and  seizure,  and  such 
defendant  has  made  a  timely  demand  for  the 
retui-n  thereof,  which  demand  has  been  de- 
nied, such  property  cannot  be  used  In  evi- 
dence against  him  without  violation  of  the 
Fourth  and  Fifth  amendments  to  the  federal 
Constitution. 

The  Boyd  Case  is  readily  distinguishable 
from  the  matter  before  as.  In  that  case  a 
provision  of  the  custom  Jaws  required  that 
on  demand  of  the  government  attorney  the 
defendant  must  produce  In  court  his  private 
books,  invoices,  and  papers,  or  else  the  alle- 
gations of  the  attorney  In  the  premises  shall 
be  taken  as  confessed.  This  was  held  to  be 
equivalent  to  authorizing  an  Illegal  search 
and  seizure,  and  by  requiring  that  defend- 
ant himself  produce  the  evidence  was,  in  ef- 
fect, compelling  him  tp  become  a  witness 
against  himself.  It  was  naturally  held  that 
such  a  law  was  violative  of  both  the  Fourth 
and  Fifth  Amendments. 

The  Weeli:8  Case  and  the  Gouled  Case  are 
much  more  closely  In  point  In  the  facts  pre- 
sented. In  the  former  an  Indictment  was 
returned  against  the  defendant  Weeks  charg- 
ing him  with  use  of  the  mails  for  the  pur- 
pose of  transporting  certain  lottery  coupons 
or  tickets,  iu  violation  of  the  federal  statutes. 
The  defendant  was  arrested  by  a  police  offi- 
cer, so  far  as  the  record  shows,  without  a 
warrant  Other  police  officers,  without  a 
search  warrant  and  without  authority,  en- 
tered his  room  and  took  possession  of  vari- 
ous papers  and  articles  found  there,  which 
were  afterwards  turned  over  to  the  United 
States  marshal.  Later  the  police  officers, 
in  company  with  the  marshal,  made  another 
unauthorized  entry  of  the  premises,  and,  aft- 
er further  search,  seized  and  carried  away 
certain  letters  and  envelopes  belonging  to 
defendant.  ' 

Before  the  time  for  the  trial  the  defend- 
ant ffied  in  the  cause  a  petition  alleging  the 
unlawful  search  and  seizure  of  his  effects 
in  violation  of  his  constitutional  rights,  and 
the  purpose  of  the  district  attorney  to  \iBe 
the  articles  so  seized  as  evidence  against  hint 


Digitized  by 


Google 


C^l.) 


PEOPI-E  V.  MAYEN 
(30t  F.) 


d39 


on  the  trial,  and  demanded  their  anrroider. 
The  court  in  which  the  matter  was  pend- 
ing granted  the  petition  except  as  to  such 
articles  as  were  relevant  and  pertinent  to 
the  case  as  evidence,  and  on  the  trial  the 
articles  retained  were  received  in  evidence 
over  defendant's  objections.  After  reciting 
the  facts,  the  opinion  of  the  Supreme  Court 
proceeds  (232  U.  S.  p.  393,  34  Sup.  Ct.  844, 
58  L.  Bd.  652.  li.  R.  A.  1915B,  834,  Ann.  Cas. 
19150.  1177): 

"The  case  hi  the  aspect  in  which  we  are  deal- 
ing with  it  inTolves  the  right  of  the  court  in  a 
criminal  proaecution  to  retain  for  the  purposes 
of  evidence  the  letters  and  correspondence  of 
the  accused,  seized  in  bis  house  in  his  absence 
and  without  his  authority,  by  a  United  States 
marshal  holding  no  warrant  for  his  arrest  and 
none  for  the  search  of  his  premises.  The  ac- 
cused, without  awaiting  his  trial,  made  timely 
application  to  the  court  for  an  order  for  the 
return  of  these  letters,  as  well  as  other  prop- 
erty. This  application  was  denied,  the  letters 
retained  and  put  in  evidence,  after  a  further 
application  at  the  beginning  of  the  trial,  both 
applications  asserting  the  rights  of  the  ac- 
cused under  the  Fourth  end  Fifth  Amend- 
ments to  the  Constitution.  If  letters  and  pri- 
vate documents  can  thus  be  seized  and  held 
and  used  in  evidence  against  a  citizen  accused 
of  an  offense,  the  protection  of  the  Fourth 
Amendment  declaring  his  right  to  be  secure 
against  such  searches  and  seizures  is  of  no  val- 
ue, and,  so  far  as  those  thus  placed  are  con- 
cerned, might  as  well  be  stricken  from  the 
Constitution." 

After  recognizing  the  rule  theretofore  stat- 
ed in  Adams  v.  New  Tork  and  other  author- 
ities, hut  distinguishing  the  facts  relied  on 
by  the  government,  the  opinion  continues 
(232  U.  S.  p.  398,  34  Sup.  Ct.  346,  58  U  Ed. 
652,  U  R.  A.  1915B,  834,  Ann.  Cas.  1915C, 
1177): 

"We  therefore  reach  the  conclusion  that  the 
letters  in  question  were  taken  from  the  house 
of  the  accused  by  an  official  of  the  United 
States  acting  under  color  of  his  office  in  direct 
violation  of  the  constitutional  rights  of  the  de- 
fendant; that  having  made  a  seasonable  appli- 
cation for  their  return,  which  was  heard  and 
passed  upon  by  the  court,  there  was  involved 
in  the  order  refusing  the  application  a  denial  of 
the  constitutional  rights  of  the  accused,  and 
that  the  court  should  have  restored  these  let- 
ters to  the  accused.  In  holding  them  and  per- 
mitting their  use  upon  the  trial,  we  think  prej- 
udicial error  was  committed." 

As  hereinbefore  pointed  out,  the  court  lim- 
ited its  ruling  to  the  papers  taken  by  the 
United  States  marshal,  on  the  ground  that 
the  first  seizure  was  not  by  an  officer  ame- 
nable to  the  directions  of  the  federal  courts, 
and  therefore  his  acts  were  not  governed  by 
the  constitutional  provisions  referred  to. 

In  Gouled  v.  United  States  some  of  the  pa- 
pers used  in  evidence  had  been  taken  from 
the  premises  of  the  defendant  surreptitiously 
by  <»ie  acting  under  directions  of  officers  of 
the  intelligence  department  of  the  army  of 


the  United  States,  and  others  under  search 
warrants  issued  under  authority  of  law  and 
upon  affidavits  averring  that  Uiere  were  in 
defendant's  apartments  certain  papers  relat- 
ing to  and  used  in  the  commission  of  a  fel- 
ony. Before  trial  a  motion  was  made  by  the 
defendant  Gouled  for  a  return  of  the  papers 
seized,  whlcb  relief  was  denied,  and  when 
the  motion  was  renewed  at  the  trial,  but  be- 
fore any  evidence  was  introduced,  It  was 
denied  and  objection  was  made  at  the  trial 
to  the  Introduction  of  the  papers  taken  with- 
out search  warrant,  which  objection  was 
overruled.  The  papers  so  obtained  and  held 
were  offered  and  received  In  evidence  on  the 
trial  in  behalf  of  the  prosecution. 

The  Supreme  Court  in  this  case  has  taken 
an  even  more  pronounced  stand  than  in  the 
Weeks  Case.  The  opinion,  delivered  by  Mr. 
Justice  Clarke,  holds  that  the  evidence  so 
seized  should  have  been  excluded.  The  fol- 
lowing conclusions  are  reached  in  this  opin- 
ion: (1)  That  no  right  of  search  and  seizure 
exists  even  under  a  search  warrant  for  pa- 
pers having  only  evidentiary  value,  and  for 
the  purpose  of  using  the  same  In  a  criminal 
proceeding  against  the  person  from  whose 
premises  they  are  taken;  (2)  that  if  I)efore 
trial  as  timely  a  demand  as  the  circumstanc- 
es will  allow  is  made  upon  the  court  having 
control  of  such  prosecution  for  papers  or 
effects  seized  by  any  officer  of  the  federal 
government  under  color  of  his  office,  for  their 
surrender,  upon  a  showing  that  they  were 
obtained  by  unlawful  search  and  seizure, 
such  demand  must  be  granted,  and  the  use 
of  such  papers  and  effects  thereafter  in  evi- 
dence is  reversible  error,  and  in  violation  of 
the  rights  of  the  defendant  tmd^  both  the 
Fourth  and  ^  Fifth  Amendments. 

Amos  V.  United  States,  supra,  in  an  opin- 
ion also  prepared  by  Mr.  Justice  Clarke,  fol- 
lows the  same  doctrine. 

It  will  be  noted  that  these  decisions  recog- 
nize the  prevailing  doctrine  that  on  the  trial 
of  one  charged  with  crime  the  court  is  not 
required  upon  a  mere  objection  at  the  trial 
to  the  competency,  relevancy,  and  material- 
ity of  the  evidence,  to  investigate  the  manner 
in  which  the  evidence  offered  has  been  pro- 
duced;, that  it  is  only  where  a  timely  motion . 
or  proceeding  has  been  instituted,  setting  up 
the  wrongful  search  and  seizure  and  demand- 
ing a  surrender  of  the  property,  and  upon 
hearing  denied,  that  such  evidence  may  be 
excluded;  and  that  the  federal  courts  will 
not  hear  such  application  or  Investigate  such 
complaint  unless  the  seizure  was  made  by 
an  officer  or  through  the  agency  of  the  fed- 
eral government 

In  other  words,  the  use  of  such  evidence 
is  sustained  unless  the  property  was  seized 
under  the  agency  of  the  government  itself, 
and  the  aggrieved  party  has  preserved  his 
right  to  object  to  its  use  by  a  timely  appli- 
cation before  the  trial  for  an  order  restoring 
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to  bis  possession  th«  property  unlawfully 
seized. 

In  the  Instant  case  no  federal  question  un- 
der the  Fourth  and  Fifth  Amendments  is  In- 
volved. We  are  only  concerned  with  the  ap- 
plication of  like  provisions  of  our  own  state 
Gonstitntlon  and  criminal  procedure  to  the 
facts  before  us.  The  limitations  laid  down 
by  the  federal  decisions  cited  to  the  use  in 
criminal  cases  of  the  class  of  evidence  tinder 
discussion  are  therefore  only  controlling  to 
the  extent  that  their  reasoning  on  parallel 
lines  and  the  eminent  source  from  which 
they  proceed  Impels  our  Judgment  and  assent. 

It  may  be  taken  for  granted  that  the  provi- 
sions of  our  own  Constitutioit  and  those  of 
nearly  all  the  states  of  the  Union  against  un- 
reasonable searches  and  seizures,  and  pro- 
tecting the  citizen  from  being  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself,  have  been  adopted,  in  almost  the 
precise  words  and  for  the  same  reason  as 
in  the  federal  CJonstitution.  They  are  safe- 
guards designed  to  protect  the  intimate  sanc- 
tity of  the  person  and  the  home  from  in- 
vasion by  the  state.  They  are  not  intended 
primarily  to  secure  the  possession,  use,  or 
control  of  property,  for  they  are  not  directed 
against  the  private  unofficial  trespasser. 
Weeks  V.  United  States,  supra;  Glndrat  v. 
People,  138  111.  105,  27  N.  E.  1085;  United 
States  V.  O'Dowd  (D.  0.)  273  Fed.  600.  Much 
less  is  their  primary  object  to  enable  the 
criminal  to  sequester  and  conceal  the  evi- 
dence of  bis  crime  so  that  it  cannot  be  used 
against  him.  Only  to  the  extent  that  the  re- 
jection of  the  use  of  such  evidence  will  pro- 
tect the  citizen  against'  the  unlawful  en- 
croachments of  State  authority  can  it  be  Jus- 
tified. 

In  Adams  y.  New  York,  192  V.  S.  588,  24 
Sup.  Ct.  372,  48  L.  Bd.  575,  the  federal  Su- 
preme Court  says: 

"But  the  contention  is  that,  if  in  the  search 
for  the  instruments  of  crime,  other  papers  are 
taken,  tbe  same  may  not  be  given  in  evidence. 
•  •  •  ^g  think  they  [the  constitutional  pro- 
visions] were  never  intended  to  have  that  ef- 
fect, but  are  rather  designed  to  protect  against 
compulsory  testimony  from  a  defendant  against 
himself  in  a  criminal  trial,  and  to  punish  wrong- 
ful invasion  of  the  home  of  tbe  citizen  or  the 
unwarranted  seizure  of  his  papers  and  proper- 
ty, and  to  render  invalid  legislation  or  judicial 
procedure  having  such  effect" 

As  is  said  in  Williams  v.  State,  100  Oa. 
•ill,  620,  28  S.  B.  624,  ^7  (39  L.  R.  A.  369): 

.  "We  believe  the  framers  of  the  Constitution 
of  the  United  States  and  of  this  and  other 
states  merely  sought  to  provide  against  any 
attempt,  by  legislation  or  otherwise,  to  author- 
ize, justify  or  declare  lawful  any  unreasonable 
search  or  seizure.  This  wise  restriction  was 
intended  to  operate  upon  legislative  bodies,  so 
as  to  render  ineffectual  any  effort  to  legalize 
by  statute  what  tbe  people  expressly  stipulated 
could  in  no  event  be  made  lawful;  upon  exec- 
utives, so  that  no  law  violative  of  this  constitn- 


tlonal  inhibition  should  ever  he  enforced;  and 
upon  the  Judiciary,  so  as  to  render  it  the 
duty  of  the  couzta  to  denounce  as  unlawful 
every  unreasonable  search  and  seizure,  wheth- 
er confessedly  without  any  color  of  authority, 
or  sought  to  be  justified  under  the  guise  of  leg- 
islative sanction.  •  •  •  The  office  of  the 
federal  and  state  Constitutions  is  simply  to  cre- 
ate and  declare  these  rights.  •  •  »  With 
faithfully  enforcing  such  laws  as  are  thus  pro- 
vided, the  responsibility  devolving  upon  the 
executive  and  judicial  branches  must  necessar- 
ily end.  We  know  of  no  law  in  Oeorgia  which 
renders  inadmissible  in  evidence  the  fruits  of 
an  illegal  and  wrongful  search  and  seizure. 
Nor  are  we  aware  of  any  statute  from  which  it 
could  be  logically  gathered  that  the  admission 
of  such  evidence  violates  any  recognized  prin- 
ciple of  public  policy.  Whether  or  not  pro- 
hibiting the  courts  from  receiving  evidence  of 
this  character  would  have  any  practical  and 
salutary  effect  in  discouraging  unreasonable 
searches  and  seizures,  and  thus  tend  towards 
the  preservation  of  the  citizen's  constitutional 
right  to  immunity  therefrom,  is  a  matter  for 
legislative  determination." 

It  may  in  this  connection  be  noted  that  the 
decisions  of  our  own  court  and  of  every  other 
jurisdiction  are  in  entire  accord  with  the 
Supreme  Court  of  the  United  States  in  taold- 
iqg  that  the  seizure  by  officers  of  the  law  of 
private  papers  and  effects  by  unlawful  and 
vmauthorized  entry  and  search,  to  be  used  as 
evidence  in  criminal  prosecutions  of  tbe  per- 
sons from  whom  taken,  is  a  violation  of  the 
constitutional  right  to  security  against  un- 
reasonable searches  and  seizures;  and  that 
such  constitutional  guaranty  is  one  wbldi 
should  be  zealously  enforced  in  behalf  of 
every  citizen.  But  no  authority,  so  far  as 
we  have  been  able  to  discover,  has  suggested 
that  the  subsequent  use  of  articles  so  takeo 
as  evidence  is  in  itself  any  part  of  the  un- 
lawful invasion  of  such  constitntional  grnar- 
anty.  The  search  and  seizure  are  complete 
when  the  goods  are  taken  and  removed  from 
the  premisea  Whether  the  trespasser  con- 
verts them  to  his  own  use,  destroys  them,  or 
uses  them  as  evidence,  or  voluntarily  returns 
them  to  the  possession  of  the  owner,  he  has 
already  completed  the  offense  against  the 
Constitution  when  he  makes  the  search  and 
seizure,  and  it  is  this  invasion  of  the  rights 
of  privacy  and  the  sacredness  of  a  man's 
domicile  with  which  tbe  Constitution  is  con- 
cerned. 

The  Constitution  and  the  laws  of  the  land 
are  not  solicitous  to  aid  persons  charged 
with  crime  in  their  efforts  to  conceal  or  se- 
quester evidence  of  their  iniquity.  From  the 
necessities  of  the  case  the  law  countenances 
many  devious  methods  of  procuring  evidence 
in  criminal  cases.  The  whole  system  of 
espionage  rests  largely  upon  deceiving  and 
trapping  the  wrongdoer  into  some  involuntary 
disclosure  of  bis  crime.  It  dissimulates  a 
way  into  his  confidence;  it  listens  at  the 
keyhole  and  peers  through  the  transomlight 
It  is  not  nice,  but  it  la  necessary  in  ferreting 
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out  the  crimes  against  society  which  are  al- 
ways done  In  darkness  and  concealment. 

Thus  it  Is  that  almost  from  time  Imme- 
morial courts  engaged  in  the  trial  of  a  crimi- 
nal prosecution  have  accepted  comipetent  and 
relevant  evidence  withont  question,  and  hare 
refused  to  collaterally  Investigate  the  source 
or  manner  of  its  procurement,  leaving  the 
parties  aggrieved  to  whatever  direct  rem- 
edies the  law  provides  to  punish  the  trespass- 
er, or  recover  the  possession  of  goods  wrong- 
fully taken.  The  federal  authorities  relied 
upon  by  appellant  do  not  question  the  general 
acceptance  of  this  doctrine  by  the  courts, 
and  only  differentiate  it,  in  the  cases  cited, 
on  the  ground  that  i)erson8  from  whom  per- 
sonal effects  are  unlawfully  taken  are  enti- 
tled to  demand  and  recover  possession  of 
their  property  by  application  on  motion,  and 
that,  when  they  have  made  such  timely  de- 
mand to  the  tribunal  controlling  the  custody 
of  such  property,  there  should  not  be  an  arbi- 
trary refusal  to  grant  the  demand  in  order  to 
hold  the  ill-gotten  articles  as  evidence,  and 
the  admission  of  such  property  thereafter  as 
evidence  is  held  error. 

[E]  The  right  of  one  whose  goods  have 
been  unlawfully  seized  to  recover  their  pos- 
session, and  that  irrespective  of  its  effect  in 
depriving  the  state  of  their  use  In  evidence, 
is  not  disputed;  but  the  contention,  which 
we  think  is  maintained  by  the  great  weight 
of  authority,  is  that  the  proceeding  for  such 
recovery  is  independent  of  the  criminal  vro- 
ceeding  In  which  it  is  sought  to  use  such  ar- 
ticles as  evidence.  Even  conceding  the  right 
to  demand  such  recovery  by  motion  before 
the  court  In  which  such  criminal  action  Is 
pending,  as  is  apparently  the  rule  in  the 
federal  courts  and  as  recognized  in  some  of 
the  state  decisions  (People  v.  Kinney  [Sup.] 
185  N.  T.  Supp.  645;  State  v.  Peterson  [Wyo.) 
194  Pac.  342,  13  A.  L.  R.  1284),  upon  what 
theory  can  it  be  held  that  such  proceeding  is 
an  incident  of  the  trial,  in  such  a  sense  that 
the  ruling  thereon  goes  up  on  appeal  as  part 
of  the  record  and  subject  to  review  by  the 
appellate  court?  It  seems  to  us  rather  an  in- 
dependent proceeding  to  enforce  a  civil  right 
In  no  way  Involved  in  the  criminal  case.  The 
right  of  the  defendant  is  not  to  exclude  the  in- 
criminating documents  from  evidence,  but  to 
recover  the  possession  of  articles  which  were 
wrongfully  taken  from  him.  That  right  ex- 
ists entirely  apart  from  any  proposed  use  of 
the  property  by  the  state  or  its  agents. 

Its  determination  involves  the  framing  of 
separate  issues  of  fact  as  to  the  rights  of 
possession  of  the  goods  and  the  method  of 
seizure,  by  whom  taken,  and  whether  or  not 
the  trespass  was  committed  by  an  agent  of 
the  state.  The  court  having  tried  such  issue, 
and,  as  in  the  case  before  us,  deided  the  re- 
lief demanded,  we  question  if  under  any  pro- 
cedure recognized  in  the  state  of  Callfomia 
such  ruling  can  be  collaterally  attacked.  As 
well  might  a  collateral  attack  upon  a  judg- 


ment roll  received  in  evidence  on  a  trial  be 
maintained  on  appeal  therefrom  on  the 
ground  that  it  was  Invalid  because  of  some 
extrinsic  fraud  in  its  procurement. .  Only 
matters  incident  to  the  cause  of  action  on 
trial  are  subject  to  review  on  appeal  there- 
from, and  for  this  reason  it  Is  held  that  an 
objection  on  the  trial  to  the  admission  of 
evidence  on  the  ground  that  it  ~Iias  been 
wrongfully  seized  does  not  lie,  and  cannot  be 
reviewed  on  appeal,  but  that  any  rights  so 
involved  must  be  raised  in  an  independent 
proceeding  (10  R.  0.  I>.  p.  993 ;  State  v.  Dist 
Court,  S9  Mont.  600,  198  Pac.  862),  and  such 
Is  the  effect  of  the  rule  in  Weeks  v.  TTnited 
States  and  Gouled  v.  United  States,  supra, 
as  to  the  independent  nature  of  the  proceed- 
ing. 

It  is  our  conclusion  tiutt  any  rights  de- 
termined under  such  independent  proceed- 
ing cannot  be  reviewed  under  our  procedure 
on  the  record  of  appeal  from  the  action  in 
which  such  evidence  was  used. 

The  fallacy  of  the  doctrine  contended  for 
by  appellant  is  in  assuming  that  the  ctmstl- 
tutlonal  rights  of  the  defendant  are  violated 
by  using  his  private  papers  as  evidence 
against  him,  whereas  it  was  the  invasion  of 
his  premises  and  the  taking  of  his  goods  that 
constituted  the  offense  irrespective  of  what 
was  taken  or  what  use  was  made  of  It ;  and 
the  law  having  declared  that  the  articles 
taken  are  competent  and  admissible  evidence, 
notwitttstanding  the  unlawful  search  and 
seizure,  how  can  the  circumstance  that  the 
court  erred  In  an  independent  proceeding  for 
the  return  of  the  property  on  defendant's 
demand  add  anything  to  or  detract  from  the 
violation  of  defendant's  constitutional  rights 
in  the  unlawful  search  and  seizure? 

There  might  be  some  reason,  on  ^otmda 
ot  public  policy,  for  the  state  to  refuse  the 
use  of  evidence  thus  wrongfully  seized,  on 
the  ground  fhat  its  admission  encourages  and 
in  a  sense  condones  the  lawless  acts  of  over- 
!EealouB  officers  of  the  law,  in  their  methods 
of  obtaining  evidence  in  criminal  cases,  but 
in  the  absence  of  any  legislative  or  Judicial 
declaration  to  that  effect  after  the  litigation 
of  the  question  in  numerous  cases  in  nearly 
every  existing  state  jurisdiction,  dating  back 
over  a  hundred  years,  as  suggested  in  Wil- 
liams V.  State,  supra,  the  courts  may  proper- 
ly wait  on  legislative  action  to  change  the 
role. 

In  the  Gouled  Case  the  federal  Supreme 
Court  extends  the  protection  of  the  Fifth 
Amendment  to  the  Constitution  against  this 
class  of  evidence,  applying  the  rule  an- 
nounced in  Boyd  v.  United  States,  supra. 

With  the  utmost  deference  to  the  high  au- 
thority from  which  this  doctrine  comes,  we 
do  not  feel  justified  in  accepting  it  as  a  rule 
of  evidence  under  the  law  of  California  and 
in  the  application  of  our  state  Constitution 
thereto. 

[I]  Section  IS  of  article  1  of  our  Constltu- 
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tion  says,  as  does  the  Fifth  Amendment  to 
the  federal  Constitution,  that  no  person  "shall 
*  *  •  be  compelled.  In  any  criminal  case, 
to  be  a  witness  against  himself."  This 
means,  as  we  understand  It,  that  one  charged 
with  the  commission  of  a  crime  has  the  right 
at  all  stages  of  the  investigation  to  stand 
silent  and  inert  before  his  accusers.  If  be 
Is  required  to  contribute  I)y  word  or  act  to 
the  evidence  against  himself,  his  constitution- 
al right  is  invaded.  Such  was  the  situation 
in  Boyd  v.  United  States,  supra,  which  is 
cited  as  authority  on  this  point  In  the  deci- 
sion last  referred  to.  But  to  apply  such  an 
interpretation  to  the  surreptitious  or  forcible 
seizure  of  incriminating  evidence,  even  from 
the  possession  of  the  defendant,  would  bar 
the  use  of  all  information  emanating  from 
the  acts  or  possessions  of  such  defendant  not 
voluntarily  furnished.  In  the  face  of  such 
an  interpretation  of  the  Constitution,  how 
could  the  law  authorize  the  search  of  the 
person  of  one  arrested  for  crime,  and  the  use 
of  evidence  of  his  guilt  thus  secured?  How 
could  a  witness  who  had  by  trespass  or  dis- 
simulation witnessed,  or  overheard  incrimi- 
nating acts  or  statements  of  the  accused  be 
permitted  to  testify?  How  could  articles 
nsed  in  commission  of  a  crime  be  taken  from 
the  premises  of  the  defendant  by  authority 
of  a  search  warrant  to  be  used  in  evidence, 
as  is  permitted  by  section  1524  of  our  Penal 
Code?  In  each  instance  suggested  the  in- 
criminating facts  ~  would  be  involuntarily 
forced  from  the  possession  of  the  accused. 

In  Weeks  t.  United  States,  as  heretofore 
pointed  «nt,  the  Supreme  Court  refused  to 
take  cognizance  of  the  use  in  evidence  ot 
property  unlawfully  seized  by  one  not  an 
agent  of  the  government;  yet  what  possible 
distinction  could  exist  so  far  as  the  use  of 
such  evidence  was  concerned  as  afCectlng  the 
defendant's  rights  under  amendment  five  of 
the  Constitution,  whether  this  evidence  was 
secured  against  him  by  the  wrongful  act  of 
an  officer  of  the  court  or  of  a  private  citizen? 

In  this  case  a  considerable  part  at  least  of 
the  property  seized  and  used  in  evidence, 
and  the  return  of  which  and  its  exclusion 
on  the  trial  was  demanded,  seems  to  have 
consisted  of  paraphernalia  designed  for  use 
in  similar  swindles  to  that  of  which  the  de- 
fendant was  accused.  It  was  subject  to  sei- 
zure under  a  proper  search  warrant  by  virtue 
of  subdivisions  3  and  4  of  section  1524  of  the 
I'enal  Code,  and  If  It  bad  been  more  fully 
described  in  the  affidavit  and  search  warrant 
would  have  been  properly  taken. 

The  invasion  of  appellant's  rights  in  re- 
spect to  these  articles  was  technical  rather 
than  substantiaL 

We  concur  with  the  authorities  cited  that 
even  the  technical  rights  of  citizens  to 
be  protected  from  unlawful  searches  and 
seizures  should  be  zealously  safeguarded  and 
the  infringements  thereof  adequately  pun- 
ished ;  but  we  are  not  prepared  to  impose  up- 


on the  courts  of  this  state  the  duty  and  bur- 
den of  injecting  into  a  criminal  prosecution 
the  collateral  investigation  of  every  objection 
that  may  be  raised  as  to  the  source  from 
which  and  the  manner  in  which  evidence  in 
the  hands  of  public  prosecutors  has  been  ob- 
tained. The  parties  aggrieved  should  be  left 
to  independent  action  to  protect  their  constt 
tutional  rights,  and  obtain  redress  for  their 
infringement,  and  if  In  such  a  iHroceeding  er- 
ror is  committed,  it  should  be  determined  in 
some  appropriate  method  of  review  upon  its 
own  record,  and  not  collaterally  on  appeal 
from  a  Judgment  of  conviction  in  a  criminal 
case  in  which  the  seized  property  was  used 
as  evidence. 

On  the  other  points  presented  by  de- 
fendant's appeal  we  are  unable  to  find  any 
error  that  would  Justify  a  reversal  of  the 
Jndgtnent  of  conviction. 

[7]  The  evidence  was  clearly  stuflScient  to 
sustain  the  verdict  on  both  counts.  The  de- 
fendant was  charged  with  grand  larceny  and 
attempted  grand  larceny.  The  means  nsed 
for  obtaining  possession  of  the  stolen  money 
in  the  one  count  and  in  attempting  to  obtain 
possession  of  it  in  the  other  was  by  trick  and 
device.  The  case  for  the  prosecution  was 
testified  to  by  the  same  accomplice  under 
both  charges,  and  in  each  separate  count  by 
the  party  who  was  the  victim  of  the  offense. 
The  testimony  of  the  accomplice  was  corrob- 
orated in  practically  every  detail  by  the  re- 
spective victims,  and  was  further  substan- 
tially supported  by  the  documentary  evi- 
dence secured  by  the  search  and  seizure.  The 
details  of  the  transactions  in  the  two  cases 
were  so  nearly  Identical  in  the  scheme  resort- 
ed to  in  gaining  the  confidence  of  the  victims 
in  order  to  secure  possession  of  their  money 
that  the  evidence  in  each  was  undoubtedly 
competent  as  to  the  other. 

It  Is  contended,  however,  as  to  the  diarge 
of  attempt  to  commit  grand  larceny,  that 
however  conclusive  the  evidence  may  be  to 
establish  the  probative  facts  relied  on,  such 
facts  are  not  sufticient  to  constitute  an  "at- 
tempt" to  commit  a  crime  within  the  mean- 
ing of  the  law.  Bri^y  stated,  the  evidence 
shows  that  the  defendant  ingratiated  him- 
self Into  the  confidence  of  one  Weiss,  and 
through  a  confederate,  who  appeared  in  the 
plot  as  a  casual  acquaintance,  framed  np  a 
stock  gambling  investment  which  from  in- 
side information  was  represented  to  be  a 
sure  thing  for  a  large  profit  Defendant  and 
the  confederate  supplied  a  certain  part  of 
the  funds,  and  Weiss  was  induced  to  agree 
to  contribute  his  share.  He  procured  the 
money,  which  was  to  have  been  delivered  to 
one  of  the  confederates,  to  be  Invested. 

He  was  asked  by  defendant  to  turn  over 
the  amount  agreed  upon,  but  before  the  pay- 
ment was  actually  made,  the  defendant  was 
arrested.  The  plan  had  gone  far  beyond  the 
point  of  mere  preparation.  The  actual  at- 
tempt was  made  to  get  possession  of  the 
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money.  The  arrest  was  made  while  the  par- 
ties were  on  tbdr  way  from  Los  Angeles  to 
Oakland,  where  the  deal  was  to  be  consum- 
mated. 

[8]  "If  the  actual  transaction  has  com- 
menced which  would  have  ended  in  the  crime 
if  not  Interrupted,  there  is  clearly  an  at- 
tempt to  commit  the  crime."  People  v.  Stltes, 
T5  Cal.  670.  17  Pac.  893 ;  People  v.  Corapton, 
123  CaL  403,  66  Pac.  44;  People  t.  Paluma, 
18  Gal.  App.  131,  122  Pac.  431;  People  v. 
Moran,  123  N.  Y.  267,  26  N.  E.  412,  10  L.  R. 
A.  109,  20  Am.  St.  Rep.  732. 

[9]  Defendant's  petition  for  severance  was 
properly  denied.  Section  954  of  the  Penal 
Code  88  amended  in  1915  (St  1915,  p.  744) 
provides  that  the  indictment  or  Information 
may  charge  two  or  more  "different  oilenses 
of  the  same  class  of  crimes  or  otTenses  uuder 
separate  counts,"  and  the  prosecution  is  not 
required  to  "elect  between  the  different  of- 
fenses or  counts  set  forth  in  the  indictment 
or  information." 

In  this  case  the  counts  of  the  indictment 
refer  to  entirely  separate  offenses,  but  they 
are  of  the  same  class,  and  so  closely  related 
in  the  plan  and  scheme  of  their  commission, 
as  to  be  very  appropriately  Joined,  imder  the 
code  provision  cited. 

[ID,  11]  Appellant  assigns  as  error  the  ad- 
missiim  in  evidence  of  the  alleged  confession 
of  the  defendant.  The  defendant  made  cer- 
tain Incriminatory  statements  and  admis- 
sions to  one  of  the  arresting  officers.  Fart  of 
these  statements  were  purely  voluntary  and 
unsolicited.  Other  statements  were  made 
after  defendant  had  been  Informed  that  his 
interrogator  was  a  police  officer,  but  the  in- 
formation was  given  in  pursuance  of  an  at- 
tempt on  the  part  of  the  defendant  to  corrupt 
the  officer  Into  confederating  with  him,  and 
In  the  belief  that  he  bad  succeeded,  and  with 
the  expectation  that  the  officer  would  cor- 
ruptly use  the  information  in  defendant's  be- 
half. This  is  not  such  a  situation  as  sbSwn 
in  People  v.  Quan  Gim  Gow,  23  Cal.  App.  507, 
138  Pac.  918,  rellectlJftn  in  support  of  appel- 
lant's contention.  There  was  no  inducement 
or  threat  in  the  sense  that  renders  a  confes- 
sion inadmissible  in  evidence.  However,  the 
trial  court  withdrew  this  part  of  the  testi- 
mony from  the  Jury  with  instructions  to 
disregard  It,  so  that  If  there  was  error  in  its 
admission  it  was  cured  by  such  instruction. 

[1 2]  The  specification  of  misconduct  of  the 
counsel  for  the  prosecution  representing  the 
district  attorney's  office  has  some  founda- 
tion. There  were  repeated  comments  of  the 
prosecuting  otii  er  which  were  open  to  cen- 
sure. For  the  most  part  the  court  corrected 
them  so  far  as  possible  by  instructions  to  the 
jury.  There  were  some  matters  passed  over, 
however,  to  which  objections  should  have 
been  sustained,  and  the  comments  specifical- 
ly withdrawn  from  the  Jury;  but,  in  view 
of  all  the  circumstances  attending  the  trial, 
the  exchange  of  caustic  repartee  by  counsel 


on  both  sides,  we  cannot  believe  that  the 
Jury  regarded  the  objectionable  remarlcs  of 
the  district  attorney's  office  other  than  part 
of  the  bickerings  of  counsel.  The  most  seri- 
ous ground  of  misconduct  was  the  repeated 
reference  of  the  prosecuting  attorney  to  the 
failure  of  the  defendant  to  testify  to  certain 
matters.  This  would  have  been  utterly  with- 
out excuse  had  the  defendant  not  gone  upon 
the  witness  stand  at  all.  He  did,  however, 
take  the  stand  as  a  witness  in  his  own  be- 
half, and  as  to  the  points  he  was  examined 
upon  opposing  counsel  were  entitled  to  com- 
ment not  only  concerning  what  he  said  but  as 
to  what  was  left  unsaid  which  would  have 
been  pertinent  to  and  within  the  scope  of  the 
matter  to  which  he  testified. 

The  defendant  only  testified  in  the  Evans 
Case.  Ail  he  testified  to  was  that  he  did  not 
know  Evans  and  that  he  never  saw  him  un- 
til long  after  the  time  of  the  alleged  offense. 
This  was  equivalent  to  denying  tbat  he  had 
any  of  the  transactions  with  Evans  testified 
to  by  witnesses  for  the  prosecution.  To  test 
his  denial  of  acquaintance  with  Evans  it 
would  be  proper  cross-examination  to  ques- 
tion him  as  to  every  alleged  transaction 
claimed  to  have  occurred  between  him  and 
Evans.  "A  defendant  cannot,  by  testifying 
to  a  state  of  things  contrary  to  and  incon- 
sistent with  the  evidence  of  the  prosecution, 
thus  Indirectly  denying  the  testimony  against 
him,  but  without  testifying  expressly  with 
relation  to  the  same  facts,  limit  the  cross- 
examination  to  the  precise  facts  concerning 
which  he  testifies.  He  can  be  cross-examined 
with  respect  to  facts  or  denials  which  are 
necessarily  implied  from  the  testimony  In 
chief  as  well  as  with  respect  to  facts  which 
he  expressly  states."  People  v.  Tesbara,  141 
Cal.  633,  76  Pac.  338.  We  see  no  reason 
why  on  such  testimony,  within  the  scope 
that  may  be  covered  by  cross-examination, 
comment  should  not  be  made  as  to  the  unsat- 
isfactory nature  of  the  defendant's  testimony 
and  the  degree  to  which  it  falls  to  satisfac- 
torily meet  the  testimony  ior  the  prosecution 
for  which  it  was  offered  as  a  denial. 

"If  the  defendant  in  a  criminal  action  volnn- 
tarliy  testifies  for  himself,  the  same  rights  exist 
in  favor  of  the  state's  attorney  to  comment  up- 
on his  testimony,  or  his  refusal  to  answer  any 
proper  question,  or  to  draw  all  proper  infer- 
ences from  bis  failure  to  testify  upon  any  ma- 
terial matter  within  his  knowledge,  as  with 
other  witnesses."  State  of  Nevada  v.  Earring- 
ton,  12  Nev.  126;  Diggs  v.  United  States,  220 
Fed.  646,  136  C.  C.  A.  147. 

Under  such  interpretation  of  the  law  any 
reference  to  and  criticism  of  the  defendant's 
I  -stimony  in  the  Evans  Case  and  of  his  f ail- 
.a-e  to  go  more  fully  into  the  incriminatory 
matters  covered  by  his  gmeral  denial,  may 
be  Justified. 

[13]  There  was  no  such  excuse,  however, 
for  the  repeated  comment  upon  the  failure 
of  the  defendant  to  testify  in  the  Weiss  Case 
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concerning  which  he  did  not  become  a  wit- 
ness. The  district  attorney  In  the  course  of 
his  argnment  repeatedly  called  the  attention 
of  the  Jury,  as  a  significant  fact  pointing  to 
his  guilt,  to  the  failure  of  the  defendant  to 
take  the  stand  and  deny  the  charges  In  the 
Weiss  Case.  Among  the  comments  made 
were  the  following: 

"They  don't  even  deny  the  Weiss  proposition. 
Now,  remember  that  this  fellow  who  sits  here 
has  not  denied  that  all  of  this  was  his  proper- 
ty. ••  •  Now,  you  know  he  wouldn't  even 
ask  if  these  villainous  things  were  taken  from 
his  apartment.  He  wouldn't  ask  him  even  that. 
He  wouldn't  even  ask  him  if  he  ever  saw  old 
man  Weiss.  *  *  *  I  can't  see  what  in  the 
world  they  put  the  fellow  on  the  stand  for  to 
deny  that  he  ever  saw  Evans.  That  is  the  ex- 
tent of  it.  He  does  not  deny  that  he  attempted 
to  put  this  thing  over  on  the  old  man  Weiss. 
•  *  •  Do  you  realize  that  this  defendant— 
his  counsel — ^they  have  confessed  the-  Weiss 
count.  In  other  words,  they  haven't  seen  fit 
to  even  have  him  deny  the  truth  of  that  thing." 

It  must  be  remembered  that  the  Evans 
Case  and  the  Weiss  Case,  though  Joined  In 
one  indictment,  were  separate  and  distinct 
offenses  and,  as  the  Jury  was  Instructed,  the 
evidence  In  each  case  must  be  separate,  and 
that,  because  such  defenses  are  Joined  In  one 
indictment,  It  should  In  no  way  prejudice  the 
Jury  in  the  separate  consideration  of  either. 

Timely  objection  was  made  by  defendant's 
counsel  to  these  comments  of  the  district 
attorney,  but  the  court  failed  to  sustain  the 
objection  or  to  cause  their  withdrawal  from 
the  consideration  of  the  jury.  Neither  was 
there  anything  In  the  Instructions  to  Indicate 
to  the  Jurors  that  they  should  not  consider 
to  his  prejudice  the  failure  of  the  defendant 
to.  testify. 

It  has  been  the  disposition  of  this  court 
where  timely  objection  was  not  made  or 
where  the  court  has  by  appropriate  Instruc- 
tions to  the  Jury  withdrawn  such  improper 
comment  from  their  consideration,  to  deny  a 
reversal.  If  the  evidence  in  the  case  was  such 
as  to  clearly  support  a  conviction.  Where 
there  was  reasonable  ground  to  presume  prej- 
udice from  such  comm«it  it  has  been  held 
to  require  a  reversal.  People  v.  Tyler,  86 
Cal.  522;  People  v.  Brown,  53  CaL  60;  Peo- 
ple V.  McGunglU,  41  Cal.  429;  PeojJe  v. 
Kromphold,  172  Cal'  512,  167  Pac.  599;  Peo- 
ple V.  Morris,  3  Gal.  App.  1,  84  Pac.  463; 
People  V.  Mlrandl,  88  Cal.  App.  179,  175  Pac. 
653. 

It  is  likely  that  the  license  exercised  and 
permitted  on  the  part  of  the  district  attorney 
In  this  respect  was  based  on  the  theory  that. 
In  taking  the  witness  stand  and  denying  any 
connection  with  the  Evans  affair,  defend- 
ant had  completely  let  down  the  bars.  Both 
causes  of  action  were  tried  together,  and  the 
witness  was  qualified  by  the  oath  adminis- 
tered to  testify  to  both  counts  in  the  indict- 
ment.   But  as  already  pointed  out  be  ooiy 


testified  in  the  one  case  and  was  entitled  to 
the  fnU  benefit  of  section  1323  of  the  Penal 
Code  as  to  the  other.  The  conduct  of  the 
district  attorney  was  clearly  error,  and 
would  demand  a  reversal  of  the  verdict  in 
the  Welsa  matter,  if  it  appeared  that  any 
miscarriage  of  justice  had  resulted. 

Under  the  testimony  presented  to  the  jury, 
we  fall  to  see  how  it  could  have  avoided  a 
verdict  of  convictl<Hi. 

[14]  The  evidence  against  tiie  defendant 
was  conclusive  and  practically  uncontradict- 
ed. It  is  true  it  depended  in  part  upon  the 
testimony  of  an  accomplice,  but  Weiss  hims^ 
gave  detailed  evidence  along  substantially 
the  same  line,  and  the  seized  articles  given  in 
evidence  were  strongly  corroborative.  Only 
the  rejection  of  the  testimony  of  both  of  the 
principal  witnesses  for  want  of  .credibility 
could  have  defeated  a  conviction,  and  the 
reference  to  defendant's  failure  to  testify 
could  hardly  have  served  to  discredit  the  evi- 
dence of  the  prosecution.  While  in  no  man- 
ner Justifying  the  Improper  comments  of  the 
district  attorney,  we  think  it  is  a  case  for 
the  application  of  section  4^  of  article  6  of 
the  Constitution. 

[It]  Neither  do  we  think  the  rights  of  the 
defendant  were  prejudicially  affected  by  flie 
alleged  misconduct  of  one  of  the  jurors  by 
reason  of  a  passing  conversation  with  a 
member  of  the  grand  jury  who  was  in  tbe 
courtroom  at  one  of  the  adjoununents,  in 
which  the  grand  Juror  remarked  dialt  he  was 
a  member  of  the  grand  jury  and  was  inter- 
ested in  the  case.  Whether  the  remark  was 
made  in  explanation  of  his  presence  there, 
or  to  preclude  further  conversation  with  tbe 
juror,  we  cannot  see  that  it  carried  any  Im- 
plication which  would  affect  the  mind  (tf  a 
Juror  in  arriving  at  a  verdict 

A  number  of  exertions  are  taken  to  tbe 
rulings  of  the  court  in  giving  and  refusing 
instructions.  There  were  very  many  Instruc- 
tions offered  and  it  would  be  strange  if  tbe 
rulings  were  all  beyond  criticism,  but  taken 
as  a  whole  the  law  of  4Ua  case  is  fairly  pre- 
sented by   the  Instructions   given. 

Tbe  judgment  is  affirmed  aa  to  both  diarg- 
es  of  the  indictment 

We  concur:  SHAW,  0.  3. ;  IiAWIX>B,  1.; 
SHCRTLEFF,  J.;  WASTB,  J. 

WILBUR,  J.     I  concur. 

In  regard  to  the  question  of  whether  or 
not  the  conduct  of  the  district  attorney  re- 
sulted In  a  miscarriage  of  justice,  I  think 
it  should  be  stated  that  in  imposing  sentence 
the  trial  judge  provided  tliat  the  terms 
should  run  concurrently,  so  that  the  convic- 
tion upon  the  Weiss  count  does  not  Increase 
the  term  of 'imprisonment  and  I  am  8ome>- 
what  influenced  in  my  concludon  that  there 
has  been  no  prejudicial  error  by  this  fact  in 
addition  to  those  stated  by  Justice  SLOANB. 
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(188  Cal.  U4) 

YOLO  WATER  &  POWER  CO.  V.  EDMANDS 
•t  al.     (8.  F.  9710.) 

(Supreme  Court  of  California.     March  6, 
1922.) 

1.  Emhient  domain  «=»265(2)— Landowner  oa- 
tltled  to  compensation  undiminished  by  eosta 
reasonably  inoarrad  in  his  defense. 

The  principle  apon  which  a  defendant  in  a 
condemnation  suit  is  exempted  from  payment 
of  costs  is  that  he  is  entitled  under  the  Con- 
stitution to  the  value  of  his  land  without  dimi- 
nution by  costs  reasonably  incurred  in  good 
faith  in  the  defense  of  the  action. 

2.  Eminent  domain  i3=3265(4)— Landowner  can 
be  charged  on  appeal  with  costs  occasioned  liy 
erroneous  objection  to  dismissal  as  to  part 
of  the  land. 

Where  the  plaintiff  in  condemnation  pro- 
ceedings sought  to  amend  its  complaint  by 
eliminatinK  therefrom  land  below  the  high- 
water  mark  of  a  lake,  and  the  trial  court,  upon 
objection  by  de'fendants,  erroneously  refused  to 
permit  such  amendment,  the  appeal  from  the 
erroneous  judgment  thereby  resulting  was 
needleasly  caused  by  defendant,  and  was  not 
reasonably  necessary  to  his  defense,  so  that  he 
can  be  charged  with  the  costs  of  snch  appeal. 

In  Bank. 
,  Appeal  from  Superior  Court,   Mendodno 
County;  J.  Q.  White,  Judge. 

Condemnation  proceedings  by  the  Yolo  Wa- 
ter &  Power  Company  against  William  O.  Ed- 
manda  and  others.  ■  A  judgment  of  condem- 
nation was  reversed  on  api)eal  by  the  plain- 
tiff, and  defendants  move  to  recall  and  cor- 
rect the  remittitur.    Motion  denied. 

See,  also,  187  Pac.  755;  195  Pac.  463. 

Theodore  A.  Bell,  of  San  Francisco,  Ar- 
thur C.  Huston,  of  Woodland,  and  W.  P. 
Thomas,  of  Uklah,  for  appellant 

John  S.  Partridge,  of  San  E^nncisco,  R,  E. 
WlthersiKwn,  of  Upper  lAke,  Preston  & 
Preston,  of  Uklah,  and  Ben  C.  Jonea,  of 
Lakeport,  for  respondents. 

SHAW,  C.  J.  This  la  a  motion  to  recall 
the  remittitur  heretofore  issued  In  the  ac- 
tion after  the  decision  by.  the  District  Court 
of  Appeal  of  the  Third  Appellate  District, 
and  to  correct  the  same  by  striking  there- 
from the  words  "appellant  to  receive  costs." 
The  motion  was  originally  made  in  said 
District  Court  of  Appeal,  and  after  decision 
In  that  court  was  brought  to  this  court  for 
rehearing. 

The  action  was  begun  in  the  superior 
court  for  the  purpose  of  condemning  a  large 
body  of  land  situated  on  the  shores  of  Clear 
Lake  In  Lake  county,  for  the  purpose  of  hav- 
ing the  water  level  of  Clear  Lake  raised  so 
as  to  cover  said  land  and  cause  the  water 
Impounded  thereby  to  be  nsed  for  public 
distribution  and  sale.    A  large  part  of  the 


land  sought  to  be  condenmed  was  situated 
I)elow  the  high-water  mark  of  the  Jake.  Be- 
fore the  trial  began  the  platatlfT  asked  leave 
to  amend  its  complaint  by  striking  out  of  the 
description  of  the  land  to  be  condemned  all 
that  portion  thereof  lying  below  said  high- 
water  mark,  containing  some'  472.65  acres. 
Upon  the  objection  of  the  defendant  the  su- 
perior court  refused  to  allow  plaintiff  so  to 
amend  its  complaint  and  withdraw  suld 
land  from  the  proceedings  in  condemnation. 
Thereupon  the  cause  proceeded  to  trial,  and 
a  jury  allowed  the  defendants  a  large  sum 
of  money  as  the  value  of  the  land  so  sought 
to  be  withdrawn,  and  judgment  was  given 
accordingly.  From  this  judgment  Ihe  plain- 
tiff appealed  to  the  District  Court  of  Appeal 
of  the  Third  Appellate  District  The  main 
ground  of  the  ai^eal  was  that  the  court  er- 
red in  refusing  leave  to  amend  the  complaint 
by  striking  the  above-mentioned  land  from 
the  description  therein.  Tliat  court  sustain- 
ed the  point,  and  reversed  the  Judgment 
solely  for  that  reason.  This  judgment  was 
in  the  following  words: 

"The  Judgment  is  reversed  and  the  trial  court 
is  directed  to  permit  the  plaintiff  to  amend  its 
complaint"  Yolo  W.  &  P.  Co.  v.  Edmands 
(Cal.  App.)  195  Pac.  463. 

Thereupon,  following  rule  23  of  this  court 
(176  Pac.  xl)  the  derb  entered  upon  th« 
record,  and  inserted  In  the  remittitur  a  judg^ 
ment  that  the  appellant  recover  the  cost  of 
appeaL  The  moti<m  to  strike  this  clause 
from  the  judgment  is  based  on  the  rule  laid 
down  in  San  Joaquin,  etc.,  Irr.  Co.  v.  Ste- 
vlnson,  166  CJal.  540, 132  Pac.  1021,  and  other 
similar  cases,  holding  that  the  landowner 
in  a  condemnation  suit  Is  entitled,  under 
the  (Constitution,  to  the  full  value  of  his 
land  as  allowed  by  the  Jury,  and  that  he  can- 
not be  made  liable  for  the  costs  of  a  sn<h 
cessful  appeal  takai  by  the  plaintiff  in  the 
action  for  errors  in  the  procedure  in  the 
course  of  the  trial.  In  the  case  just  dted 
a  simple  judgment  of  reversal  had  been  en- 
tered, and  the  clerk,  following  the  same  rule, 
had  entered  Judgment  in  favor  of  the  appel- 
lants for  costs,  and  included  such  judgment 
in  the  remittitur.  This  court  in  that  case 
held  that  the  rule  did  not  apply  In  condem- 
nation .cases  under  the  circumstances  there 
appearing.  In  that  case  the  plaintiff  sought 
to  condemn  water  supposed  to  belong  to  de- 
fendant. The  court  below  granted  a  non- 
suit chiefly  on  the  ground  that  the  water 
proposed  to  be  taken  by  the  plaintiff  was  not 
to  be  devoted  to  any  public  use.  On  appeal 
the  Supreme  (Tourt  decided  that  this  point 
was  not  well  taken,  and  that  the  plaintitT 
was  entitled  to  condemn  such  water.  On 
the  motion  to  correct  the  remittitur  and 
judgment  the  court  held  that  the  defendants 
had  a  right  to  make  the  objection,  and  that 
they  should  not  be  subjected  to  costs  for 
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haying  made  It  errcmeonsly.  It  la  claimed 
that  this  rule  Is  dedslve  of  the  present  case. 

We  think  the  present  case  is  easily  distin- 
guishable from  that  case.  Here  the  appe- 
lant had  originally  sought  to  condemn  a 
large  body  of  land  which  It  afterwards 
sought  to  withdraw  from  the  suit  In  effect 
It  asked  leave  of  the  court  to  dismiss  its 
action  with  respect  to  that  land.  The  de- 
fendants, for  purposes  of  their  own,  object- 
ed to  this  request,  and  succeeded  in  Inducing 
the  court  below  to  refuse  it  The  objection 
was  essentially  different  from  the  one  ,ln 
the  Stevinson  Case.  There  the  plaintiff  was 
seeking  to  condemn  the  property,  and  the 
defendant  claimed  be  was  not  entitled  to  do 
so.  Here  the  plalstiff  leeks  to  abandon  his 
suit  to  condemn,  and  the  defendants  in- 
sisted that  he  should  persist  therein.  On 
the  appeal  it  was  declared  that  the  plaintiff 
bad  a  right  to  abandon  its  action,  asd  there- 
fore that  the  defendant  liad  no  right  to  ob- 
ject to  such  dismissal. 

[1,  2]  The  principle  upon  which  a  defend- 
ant In  a  condemnation  suit  is  exempted  from 
the  payment  of  costs  is  that  he  is  entitled, 
under  the  Constitution,  to  the  full  value  of 
hla  land  without  diminution  by  any  costs 
reasonably  incurred  by  tiim  in  good  faith  in 
the  defense  of  the  action.  The  principle 
does  not  at  all  apply  to  a  case  where  the 
plaintiff  desired  to  abandon  his  suit  and 
asks  leave  of  the  court  to  do  so,  whereupon 
objection  is  made  by  the  defendant,  and 
plaintiff  is  compelled  to  proceed  to  jadgment 
and  to  obtain  his  leave  to  withdraw  his 
suit  by  means  of  an  appeaL  The  fault  for 
that  appeal  lies  wholly  with  the  defendant, 
who  causelessly  insisted  npon  the  plaintiff 
continuing  the  prosecution  of  the  action 
which  he  desired  to  dismisa  No  principle 
of  Justice  and  no  constitutional  provision  re- 
quire that  the  defendant  be  exempted  from 
the  costs  caused  by  him  In  a  proceeding  be- 
cause of  an  objection  of  that  character. 

The  motion  to  correct  remittitur  Is  denied. 

We  concur:  WASTE,  J.;  SIX)ANB,  J.; 
IiAWIX)R,  J.;  WILBUR,  J.;  SHUBTLEFFt 
J. ;  RICHARDS,  Justice  pro  tem. 


(188  Cal.  393) 

RANSOME-CRUMMEY    CO.    V.    SUPERIOR 

COURT  IN  AND  FOR  SANTA  CLARA 

COUNTY  •!  al.  '  (S.  F.  9992.) 

(Supreme    Court    of    California.      March   11, 
1922.    Rehearing  Denied  April  7,  1022.) 

I.  Corporations  «s»592— Do  not  oease  to  m- 

1st  during  suspension  of  powers  for  nonpay* 

ment  of  franchise  tax. 

Under  St  1917,   pp.  371,  377,  Pol.  Code, 

i  3669c,  subds.  2  and  3„  as  added  by  St  1917, 

p.  358,  and  section  S068c,  as  added  by  St  1917, 


p.  355,  failure  of  a  corporation  to  pay  ita 
license  and  franchise  taxes,  merely  suspenda 
its  rights,  powers,  and  privileges  with  a  pro- 
vision for  revival,  and  does  not,  as  did  the 
former  law,  cause  a  forfeiture  of  its  charter, 
and  a  corporation  does  not  cease  to  exist  dur- 
ing the  suspension  of  its  privileges. 

2.  Corporations  «s»6l7(5)— Notice  of  Mtry 
of  JudgniMt  to  oorporatlon  whose  powor* 
were  suspended  Is  Inoperative. 

A  purported  notice  of  entry  of  judgment, 
given  to  counsel  for  the  corporate  plaintiff  at 
a  time  when  the  powers  of  the  plaintiff  were 
suspended  for  failure  to  pay  its  franchise  tax, 
is  inoperative,  since  the  corporation  bad  no 
power  to  receive  such  notice,  nor  could  any 
person  lawfully  receive  it  in  the  name  of  the 
corporation. 

3.  Corp«ratlons  <S=>6I7(5)— Motion  by  corpo- 
ration whose  powers  are  suspended  does  not 
waive  notice  of  judgment  entry. 

An  attempted  notice  of  intention  to  move 
for  a  new  trial,  given  by  a  corporation  whose 
powers  were  then  suspended  for  nonpayment 
of  its  franchise  tax,  does  not  have  the  effect, 
which  a  valid  notice  of  such  intention  would 
have,  of  waiving  notice  of  the  entry  of  Judg- 
ment 

4.  New  trial  «=9l39— Notice  of  Intentlos  to 
make  motion  Is  Jurlsdiotlonal. 

A  notice  of  intention  to  move  for  a  new 
trial  is  essential  to  the  jurisdiction  of  the  court 
to  entertain  the  subsequent  proceedings,  and 
such  notice  cannot  be  waived,  and  is  not  waived 
by  the  voluntary  appearance  of  the  adverse 
party. 

5.  Corporations  <S=36l5>/2>  New,  vol.  14  Key- 
No.  Series— Revival  of  corporate  powers  does 
not  validate  acts  during  suspension. 

The  revival  of  the  powers  of  a  corporation, 
after  their  suspension  for  nonpayment  of  the 
franchise  tax,  does  not  validate  acts  attempted 
during  the  period  of  suspension. 

6.  New  trial  <=» 1 55— Failure  to  pass  on  mo- 
tion over  which  oourt  acquired  no  Jnrisdli>- 
tlon  Is  ifot  denial  thereof. 

The  rule  that,  under  Code  Civ.  Proc.  {  600, 
as  amended  by  St  1917,  p.  240,  the  failure 
to  pass  upon  a  motion  for  new  trial  within 
three  months  of  the  notice  of  entry  of  judg- 
ment is,  in  effect,  a  denial  of  the  motion,  does 
not  apply  where  the  court  never  acquired  Ju- 
risdiction of  the  motion  because  notice  of  the 
entry  of  judgment  was  given  while  the  corpo- 
ration's powers  were  suspended  for  failure  to 
pay  its  franchise  taxes. 

In  Bank. 

Petition  for  writ  of  mandate  by  the  Ran- 
some-Crumraey  Company  against  the  Supe- 
rior Court  in  and  for  Santa  Clara  County 
and  J.  R.  Welch,  Judge  thereof,  to  require 
the  court  to  take  Jurisdiction  of  a  motion  for 
a  new  triaL    Writ  denied. 

R.  li.  F.  Soto,  of  San  Francisco,  for  peti- 
tioner. 

Ralph  C.  McComish,  of  San  Jose,  for  r» 
spondents. 
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LAWLOR,  J.  This  Is  a  petition  for  a  writ 
of  mandate  to  be  Issued  directing  respond- 
ents, tbe  superior  courb  of  the  state  of  Call- 
foi-nia,  in  and  for  tbe  county  of  Santa  Clara, 
and  Hon.  J.  B.  Welcb,  a  Judge  thereof,  to 
take  Jurisdiction  of  a  motion  for  a  new  trial 
interposed  by  petitioner  In  the  case  of  Ran- 
some-Cruramey  Compatay  v.  John  H.  Graves 
et  al.,  numbered  20902  In  the  records  of  the 
said  court,  and  directing  respondents  to  grant 
tbe  motion  as  of  the  6th  day  of  September, 
1921. 

Petitioner  commenced  the  said  salt  on 
June  14,  1913,  to  foreclose  a  lien  on  certain 
property  In  the  dty  of  San  Jose,  alleged  to 
belong  to  said  J.  H.  Graves,  to  satisfy  an 
assessment  levied  for  street  work  done  by 
petitioner.  The  cause  was  heard  before  the 
said  superior  court  of  Santa  Clara  county. 
Findings  of  fact  and  conclusions  of  law  were 
made  and  filed  by  the  court,  and,  pursuant 
thereto,  Judgment  was  rendered  for  the  de- 
fendant May  28,  1916.  On  June  T,  1921,  a 
purported  notice  of  the  entry  of  Judgment 
was  given  to  the  attorney  who  had  represent- 
ed petitioner,  and  on  June  16,  1921,  i)etltion- 
er's  attorney  assumed  to  serve  on  the  attor- 
ney for  Graves  a  notice  of  Intention  to  move 
for  a  new  trial.  Petitioner,  on  September  2, 
1921,  moved  the  conrt  to  grant  a  new  trial 
on  tbe  grounds  that  the  evidence  was  insuflS- 
dent  to  Justify  the  decision  of  the  court;  that 
the  decision  was  against  law;  and  that  there 
were  errors  in  law  occurring  at  the  trial,  ex- 
cepted to  at  the  time  by  the  plaintiff.  At  the 
bearing  on  that  date,  counsel  for  the  defend- 
ant called  tbe  court's  attention  to  tbe  fact 
that,  on  February  28, 1920,  petitioner's  rights, 
powers,  and  privileges  had  been  suspended 
because  of  the  nonpayment  of  Its  license  and 
franchise  taxes.  Further  bearing  of  tbe  mat- 
ter was  continued  until  September  6,  1921,  at 
which  time  it  was  shown  by  petitioner  that 
all  delinquent  taxes  bad  been  paid  on  Sep- 
tember 3,  1921,  and  that,  upon  such  payment, 
a  certificate  bad  been  Issued  by  the  state  con- 
troller whereby  all  the  rights,  powers,  and 
privileges  of  petitioner  as  a  corporation  were 
restored.  By  reason  of  tbe  objections  made 
by  the  defendant,  respondent,  the  sui)erior 
court,  declined  to  pass  upon  the  merits  of  the 
purported  motion  for  a  new  trial  and  dismiss- 
ed It  Thereupon  petitioner  commenced  this 
proceeding  to  compel  respondents  to  consider 
the  motion  upon  its  merits. 

Graves,  the  defendant  in  the  original  ac- 
tion. Joined  with  respondents  in  the  answer 
to  the  petition,  alleging  be  Is  tbe  real  party 
in  interest  In  addition  to  denying  petition- 
er's right  to  tbe  writ  of  mandate  on  the 
ground  that  its  rights,  povvprs,  and  privileges 
had  lapsed  at  the  time  the  said  motion  for  a 
new  trial  was  made,  certain  facts  are  al- 
leged In  the  answer  concerning  tbe  assign- 
ment of  petitioner's  claim  against  Graves 
which.  If  true,  might  constitute  a  valid  de- 
fense to  petitioner's  motion  for  a  new  trial. 


as  showing  It  Is  not  the  real  party  in  Inter- 
est For  these  reasons  respondents  pray  that 
the  petition  for  a  writ  of  mandate  be  denied. 
[1]  It  Is  provided  in  Statutes  of  1917,  pp. 
371,  377: 

That  "after  six  o'clock  p.  m.  of  tbe  Saturday 
preceding  the  first  Monday  in  March  in  any 
year,  the  corporate  rights,  privileges  and  pow- 
ers of  every  domestic  corporation  wliich  bad 
failed  to  pay  the  [license]  tax  and  money  pen- 
alty for  nonpayment  thereof  imposed  by  this 
act  shall,  from  and  after  said  hour  of  said 
day,  be  easpended,  and  incapable  of  being  ex- 
ercised for  any  purpose  or  in  any  manner, 
except  to  execute  and  deliver  deeds  to  real 
property  in  pursuance  of  contracts  therefor 
made  prior  to  such  time,  and  to  defend  in 
court  any  action  brought  against  such  corpora- 
tion nntil  said  tax  with  all  accrued  penalties 

•  •  •  are  paid;"  that  (page  378)  "no  court 
shall  have  Jurisdiction  to  make  or  enter  any 
decree  of  dissolution  of  any  domestic  corpora- 
tion until  all  taxes  and  penalties  dae  nnder 
this  act  shall  have  been  paid;"  and  further,  tliat 
(page  S77)  "all  corporate  powers,  rights  and 
privileges,  suspended  or  forfeited  under  the 
provisions  of  this  act  may  be  revived  and  re- 
stored to  full  force  and  effect,  upon  application 
therefor  by  any  stockholder  or  creditor  thereof 
and  upon  payment  of  all  accrued  taxes  and 
penalties  due  to  the  state  nnder  this  act  and 
subdivision  (d)  of  section  fourteen,  article  thir- 
teen of  the  constitution." 

Section  8669c,  subdivision  2,  of  the  Politi- 
cal Code,  reads: 

"After  six  o'clock  p.  m.  of  the  Saturday  pre- 
ceding the  first  Monday  in  March  in  any  year, 
the  corporate  rights,  privileges  and  powers  of 
every  domestic  corporation  which  has  failed 
to '  pay  said  [franchise  or  other]  tax  and 
money  penalty  shall,  from  and  after  said  honr 
of  said  day,  be  suspended,  and  incapable  of 
being  exercised  for  any  purpose  or  in  any 
manner,  except  to  defend  any  action  brought  in 
any  court  against  such  corporation,  until  said 
tax  with  all  accrued  penalties  •  •  •  are 
paid  as  hereinafter  provided." 

Subdivision  3  of  the  same  section  provides : 

That  "All  corporate  powers,  rights  and  privi- 
leges suspended,  or  forfeited,  may  be  revived 
and  restored  to  full  force  and  effect  ,by  the 
payment  of  all   accrued   taxes   and   penalties. 

•  *    • "     St  1917,  p.  359. 

Section  3668c  of  the  Political  Code  Is  In 
part  as  follows: 

"No  final  discharge  in  bankruptcy  or  decree 
of  dissolution  shall  be  made  and  entered  by  any 
court,  nor  shall  the  county  clerk  of  any  county 
or  the  secretary  of  state  file  any  such  discharge 
or  decree,  or  file  any  other  document  by  which 
the  term  of  existence  of  any  corporation  shall 
be  reduced  or  terminated  until  all  taxes,  penal- 
ties, and  costs  •  •  •  shall  have  been  paid 
and  discharged."     St.  1917,  p.  355. 

Before  the  enactment  of  these  statutes,'  the 
penalty  imposed  upon  a  corporation  for  a 
failure  to  pay  its  license  and  franchise  taxes 
was  a  forfeiture  of  Its  charter  (Stata.  1905, 
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p.  493,  and  amendments  thereto ;  Stats.  1911, 
p.  530 ;  Stats.  1915,  p.  422),  which  resulted  In 
a  dissolution  of  the  corporation.  Lewis  t. 
Miller  &  Lux,  156  CaL  101,  103  Pac.  496. 
After  such  a  forfeiture  the  corporation  was 
governed  by  the  rules  relating  to  dissolved 
corporations,  end  all  actions  prosecuted  by  or 
against  such  a  corporation  abated,  except  in 
those  cases  where  an  action  against  the  cor- 
poration survived  by  the  terms  of  section  10a 
of  the  act  of  1905  as  added  by  St  1906  (Ex. 
Sess.)  p.  25,  as  amended  In  1907  (St  1907,  p. 
746).  Brandon  v.  Urapqua  Lumber  &  Timber 
Co.,  166  Cal.  322,  136  Pac.  62.  Under  the 
terms  of  the  present  statutes,  the  penalty  for 
nonpayment  of  license  and  franchise  taxes 
has  been  changed,  and  the  result  of  such  non- 
payment is  no  longer  a  forfeiture  of  its  char- 
ter and  consequent  dissolution  of  the  corpo- 
ration, but  only  a  suspension  of  its  rights, 
powers,  and  privileges,  with  a  provision  for 
revival.  Furthermore,  the  statutes,  above 
quoted,  expressly  provide  that  there  shall  be 
no  dissolution  of  a  corporation  until  all  li- 
cense and  other  taxes  have  been  paid.  The 
distinction  between  the  position  of  a  corpora- 
tion, after  failure  to  pay  its  license  and  fran- 
chise taxes,  under  the  former  and  under  the 
present  law  was  pointed  out  in  Rossi  v.  Cairo 
(CaL)  199  Pac.  1042,  where  the  status  of  such 
a  corporation  was  considered.  The  court  in 
that  case  said: 

"The  corporation  [under  the  former  laws] 
simply  ceased  to  exist,  just  exactly  as  in  the 
case  of  a  forfeiture  for  cause  by  judicial  de- 
cree, without  any  existing  provision  of  law  for 
rehabilitation  as  a  corporation.  It  was  not  a 
case  simply  of  suspended  animation,  as  under 
tfae  prpseDt  license  tax  law,  but  one  of  abso- 
lute death." 

It  follows  that  petitioner  did  not  ceasd 
to  exist  during  the  jperiod  of  suspended  ani- 
mation. Its  Fight,  therefore,  to  maintain  the 
action  Against  Graves  is  not  governed  by  the 
rules  relating  to  dissolved  corporations,  and 
the  question  of  the  power  of  its  directors  to 
maintain  the  action  in  the  corporate  name'  is 
not  Involved.  During  the  time  its  taxes  were 
unpaid,  petitioner  was  shorn  of  all  rights 
save  those  expressly  reserved  by  the  statutes. 
The  right  to  institute  or  maintain  actions  is 
not  included  in  this  reservation,  but  is  de- 
nied to  corporations  as  a  part  of  the  penalty. 

[2]  At  the  time  the  purported  notice  of  en- 
try of  judgment  was  given  to  counsel  for  pe- 
titioner. anA  at  the  time  it  attempted  to  give 
notice  of  its  Intention  to  move  for  a  new  trial, 
its  corporate  powers  were  suspended.  As  the 
receipt  of  notice  of  entry  of  judgment  would 
be  the  exercise  of  a  corporate  power,  it 
follows  that,  at  the  time  such  notice  was  giv- 
en In  this  case,  petitioner,  as  a  corporation, 
could  not  receive  It,  nor  could  any  person 
lawfully  receive  it  in  the  name  of  the  corpo- 
ration. The  notice  was  therefore  inopera- 
tive. 

[3]  It  bas  been  held  that  a  party  litigant 


may  waive  notice  of  entry  of  judgment  and 
commence  proceedings  for  a  new  trial  with- 
out it  (Eetate  of  Richards,  164  CaL  47S,  98 
Pac.  528),  and  that  such  a  waiver  is  effected 
by  giving  notice  of  intention  to  move  for  a 
new  trial  (Thorn«  ▼.  Finn,  69  CaL  251,  10 
Pac.  414).  In  the  case  at  bar,  petitioner  at- 
tempted to  give  notice  of  such  intention,  but 
such  purported  notice  was  void  as  the  exer- 
cise of  a  suspended  power,  and  it  could  not 
operate  as  a  waiver  of  the  notice  of  entry  of 
Judgment  For  the  same  reason  it  could  not 
serve  as  a  preliminary  step  in  securing  a  new 
triaL 

[4]  A  notice  of  intenticm  to  move  for  a  new 
trial  is  necessary  to  confer  Jurisdiction  on 
the  court  to  entertain  the  subsequent  ■pro- 
ceedings.  Such  a  notice  may  not  be  waived, 
and  is  not  waived,  by  the  voluntary  appear- 
ance of  the  adverse  party.  Title  Insurance 
&  Trust  Co.  V.  Callfomla  Development  Co. 
et  aL,  171  CaL  173,  162  Pac.  642.  As  the 
court  cannot  acquire  Jurisdiction  In  the  ab- 
sence of  such  notice,  the  subsequent  appear- 
ance of  petitioner  in  the  action,  after  ita 
rights,  powers,  and  privileges  were  revived, 
could  not  cure  the  defect  or  constitute  • 
waiver. 

[S]  Furthermore,  we  are  of  the  opinion 
that  the  subsequent  revival  of  the  corporate 
rights,  iMwers,  and  privileges  did  not  have 
the  effect  of  validating  the  acts  attempted 
during  the  period  of  suspension.  The  revival 
is  not  made  retroactive  by  the  statuta  The 
suspension  of  the  rights,  powers,  and  privi- 
leges  is  a  disability  imposed  cm  a  corpora- 
tion as  a  penalty,  and  it  would  tend  to  de- 
prive the  statute  of  its  force  and  encourage 
a  corporation  in  default  to  postpone  payment 
of  its  taxes  indefinitely,  if  it  were  held  that, 
by  subsequent  payment  of  the  delinquent 
taxes,  all  the  benefits  of  the  attempted  acta 
denied  to  the  corpora  ticm  could  be  secured. 
That  it  was  not  intended  that  the  acts,  dur- 
ing the  time  of  the  suspension,  should  have 
any  effect  whatever  is  shown  by  the  fact  that 
both  the  actions  of  the  Political  CJode  and 
the  Statutes  of  1917,  above  referred  toi  x(><ilce 
the  performance  of  such  acts  by  any  person 
on  behalf  of  the  corporation  a  misdemeanor. 

[6]  It  was  suggested  upon  the  oral  argu- 
ment that  the  court,  in  any  event,  is  now 
without  jurisdiction  to  hear  tfie  motion,  be- 
cause of  the  lapse  of  more  than  three  months 
from  the  date  of  the  purported  notice  of  en- 
try of  Judgment.  It  is  true  that  a  failure 
to  pass  upon  such  a  motion  within  three 
months  of  the  notice  of  entry  of  judgment  is 
in  effect  a  denial  thereof.  Code  Civ.  Proc., 
{  660,  as  amended  in  1917  (St  1917,  p.  240) : 
Lancel  v.  Postlethwaite,  172  Cal.  326,  156 
Pac.  486;  San  Francisco,  etc.,  T.  Rys.  v.  Su- 
perior Court,  172  Cal.  541,  157  Pac.  604.  But 
it  follows  from  what  we  have  said  that  the 
court  never  acquired  jurisdiction  of  the  mo- 
tion, and  that,  because  of  tfae  invalidity  of 
the  notice  of  entry  of  Judgment,  the  three- 
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month  period  during  wblch  It  might  have 
passed  on  the  motion  was  never  commenced. 
The  position  of  the  parties  Is  therefore  the 
same  as  U  none  of  the  attempted  steps  look- 
ing to  a  new  trial  had  been  taken,  and  the 
doilal  of  the  writ  Is  wlthont  pr^udlce  to 
farther  proceedings  based  on  the  entry  of  the 
Jndgment. 
Writ  denied. 

We  concur:    SHAW,  0.  J.;  WIIiBUK,  J.; 
WASTE,  J. ;   SHURTLBFP,  J.;  SLOANE,  J. 


(188  Cal.  asO) 

BRADFORD  v. 
(8.  F. 


GLENN,  Jadge. 
10176.) 


(Snpreme  Court  of  California.     March  7, 
192?.) 

Escape  «E»4—Prtooner  eaoaplHg  wMIe  outside 
wall*  "escapee  from  prison." 

A  prisoner  serving  a  sentence  of  imprison- 
ment in  a  state  prison  is,  In  contemplation  of 
law,  a  prisoner  therein,  as  well  when  at  work 
outside  under  the  surveillance  of  prison  guards 
as  when  confined  within  its  walls,  so  that  if  he 
escapes  when  outside  he  escapes  from  a  prison 
within  Pen.  Code,   f{  108,  787. 

In  Bank. 

Application  by  Hugh  B.  Bradford,  etc.,  for 
a  writ  of  mandate  prayed  to  be  directed  to 
Malcolm  0.  Glenn,  as  Judge  of  the  Superior 
Court  of  Saiu-amento  County,  requiring  him 
to  proceed  with  the  trial  of  petitioner  on  a 
charge  of  having  escaped  from  a  state  pris- 
on.    Writ  granted. 

Clifford  A.  Russell,  Dlst  Atty.,  of  Sacra- 
mento, for  petitioner. 

SHAW,  C.  J.  The  defendant,  Cecil  Mur- 
ray, was  in  a  state  prison,  and  was  taken 
out  to  work,  under  guard  and  under  author- 
ity of  the  law,  on  a  highway  In  Trinity  coun- 
ty, "and  there  he  escaped.  He  was  charged 
with  that  escape  under  the*  section  which 
makes  it  an  offense.  The  information  was 
ffled  In  the  superior  court  of  Sacramento 
county,  and  that  court  refused  to  proceed 
with  the  case.  Section  787  of  the  Penal  Code 
provides  that  a  charge  of  escaping  from  a 
prison  may  be  tried  In  any  comity  In  the 
state. 

Section  106  of  tbe  Penal  Code  provides 
that— 

"Every  prisoner  committed  to  a  state  prison 
for  a  term  less  than  for  life,  who  escapes  or 
attempts  to  escape  while  being  conveyed  to  or 
from  or  while  confined  within  such  prison  or 
while  at  work  outside  such  prison  under  the 
surveillance  of  prison  guards  is  guilty  of  a 
felony." 

We  are  of  the  opinion  that  a  person  serv- 
ing a  sentence  of  imprisonment  In  a  state 


prison  U,  In  contemplation  of  law,  ft  pris- 
oner therein,  as  well  when  at  work  outside 
under  the  surveillance  of  prison  guards  as 
when  confined  within  its '  walls,  so  that  if 
he  escapes  when  outside  he  escapes  from  a 
prison,  within  tbe  meaning  of  section  787. 

Let  tbe  writ  of  mandate  Issue  as  prayed 
for. 


8ACRE  V.  CHALUPNIK  et  al. 


(188  Cal.  2S6) 
(L.  A.  6405.) 


(Supreme  Court  of  California.     March  10, 
1922.-  Rehearing  Denied  April  7, 1922.1 

1.  Trial  «=9388(4)— Court  need  aot  expressly 
find  fact  admitted  In  pleadings. 

The  court  need  not  expressly  find  a  fact 
averred  in  the  pleading  of  one  party,  and  not 
denied  by  the  other. 

2.  Judgment  «=3256 (2)— Finding  of  a  stipulat- 
ed fact  that  must  liavo  lieen  result  of  mis- 
take iieid  properly  disregarded  in  entry  of 
Judgment 

In  ejectment,  where  pleadings  showed  that 
defendants  had  entered  tbe  land  on  a  certain 
date,  and  defendants  rested  their  right  of  such 
possession  upon  a  judgment,  a  finding,  in  con- 
formity with  a  stipulation,  that  defendants 
made  entry  at  a  certain  later  date  subsequent 
to  the  bringing  of  the  action,  was  properly 
disregarded  as  irrelevant  and  aside  from  the 
concluded  issue  on  that  point,  as  the  date  in 
the  stipulation  must  have  been  the  result  of 
a  mistake  in  dictation  or  transcribing. 

3.  Ejectment  «=s>ii— Final  United  States  re- 
.  ceiver's  oertlfloate  prima  fade   evidence  of 

cwnersiiip;  "oertlfloate  of  purciiase." 
United  States  receiver's  certificate,  show- 
ing payment  for  land,  was  prima  facie  evidence 
of  ownership,  and  was  a  "certificate  of  pur- 
chase" within  the  meaning  of  Code  Civ.  I^c. 
f  1925,  and  the  one  receiving  it  was  in  a  po- 
sition to  initiate  and  maintain  an  action  in 
ejectment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Certificate  of  Purchase.] 

4.  Stipulations  <S=> 1 9— Agreement  as  to  rental 
value  on  one  trial  not  binding  In  subsequent 
trial. 

A  stipulation  In  ejectment  proceeding  as 
to  rental  value  of  land  was  not  binding  on  the 
plaintiff  on  a  subsequent  trial  several  years 
later  under  changed  conditions. 

5.  Action  ig=968— Court  properly  permitted 
plaintiff  to  reopen  and  flie  supplemental  com- 
plaint. 

Where  ejectment  case  was  abated  pending 
the  termination  of  proceedings  in  tbe  United 
States  land  office,  and  meanwhile  the  proceed- 
ings in  the  land  office  terminated  successfully 
for  the  plaintiff  and  ripened  under  tbe  final 
receipt  from  the  receiver  of  the  land  office  in- 
to full  title,  freed  from  all  claim  of  the  defend- 
ants, court  did  not  err  in  permitting  plaintiff 
to  reopen  the  case  and  to  file  a  supplemental 
complaint,  under  Code  Civ.  Proc.  {  464. 


4=3For  other  eases  see  same  toplo  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
206  P.— 29 


Digitized  by 


Google 


150 


205  PACIFIC  EBPOBTEB 


(Cal 


In  Bank. 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Acticm  by  Lou  M.  Sacre  against  J.  O.  Cha- 
lupnlk  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

Riddle  &  Cberoske  and  Sebald  L.  Cheros- 
ke,  all  of  Los  Angeles  (W.  J.  Tremeear,  of 
Los  Angeles,  of  counsel),  for  appellants. 

Conkling  &  Brown  and  O.  L.  Brown,  all  of 
El  Centro,  for  respondent 

WASTE,  J.  In  this  action  tn  ejectment 
the  plaintiff  had  judgment  for  restitution  of 
the  property,  with  damages-  for  the  with- 
holding of  the  same,  and  the  defendants  have 
appealed.  One  of  the  points  strongly  reUed 
on  for  a  reversal  is  that  by  reason  of  a  find- 
ing of  the  trial  court  as  to  the  date  of  the 
entry,  and  ouster,  by  the  defendants,  which 
is  in  accord  with  a  purported  stipulation  of 
fact,  the  plaintiff  failed  to  establish  the  right 
to  maintain  the  action,  and  as  a  consequence 
the  judgment  is  unsupported  by  the  findings 
and  is  against  the  law.  Another  contention  re- 
lates to  the  construction  and  effect  to  be  given 
to  a  stipulation  In  the  agreed  statement  of 
fact  relating  to  the  rental  value  of  the  land. 
The  action  of  the  trial  court  In  permitting 
plaintiff  to  file  an  amended  and  supplemen- 
tal complaint  Is  also  challenged.  Unless  we 
may  disregard  the  finding  as  to  the  date  of 
the  entry  on  the  land  by  the  defendants,  the 
judgment  lacks  the  necessary  support,  and 
must  be  reversed,  for  the  reason  that  the 
time  of  the  ouster  Is  therein  found  to  have 
occurred  long  after  the  suit  was  Instituted. 
Consequently,  U  the  finding  shall  control,  no 
cause  of  action  Is  found  to  have  existed  In 
plaintiff,  as  against- these  appellants,  at  the 
inception  of  the  action. 

The  original  complaint  was  filed  on  No- 
vember 4,  1915.  It  was  therein  alleged  that 
while  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  the  land,  defendants 
within  the  three  years  preceding  entered 
thereupon  and  ousted  plaintiff,  and  ever  since 
had  continued  to,  and  then  were  withholding 
possession  without  right.  Defendant  J.  C. 
Chalupnik  by  his  answer  denied  the  allega- 
tion of  the  complaint,  and  asserted  title  and 
right  of  possession  in  the  defendant  Emma 
C.  Chalupnik.  In  the  separate  answer  of 
Kmma  C.  Chalupnik  she  admitted  that  she 
entered  upon  the  premises  within  the  three 
years  preceding,  denied  any  unlawful  with- 
holding, and  alleged — 

"That  OB  or  about  the  2d  day  of  December, 
1014,  the  plaintiff  did  temporarily  oust  and 
eject  this  defendant  from  said  premises  and 
withheld  possesaion  thereof  from  this  defend- 
ant antQ  possession  thereof  was  restored  by  a 
judgment  of  this  court;  that  since  the  pos- 
session of  said  premises  were  restored  to  this 


defendant  by  the  judgment  of  tUs  court,  this 
defendant  has  withheld,  and  does  now  withhold, 
said  premises  from  the  possession  of  said  plain- 
tiff; that  such  withholding  by  this  defendant 
has  been  by  virtue  of  the  said  judgment." 

By  way  of  a  further  and  separate  answer 
and  cross-complaint,  defendant  Emma  C 
Chalupnik  alleged  that  under  an  application 
to  file  a  desert  land  entry  upon  the  land  In 
question,  made  In  January,  1913,  she  bad  en- 
tered upon,  and  Into  possession  thereof,  and 
for  more  than  two  years  preceding  the  com- 
mencement of  this  action  bad  been  In  peace- 
able, quiet,  and  undisturbed  possession  ct 
the  same — 

"except  for  the  period  from  about  the  2d  day 

of  December,  1914,   to  the  June,   1915, 

during  which  period  the  plaintiff  waa  in  the 
unlawful  possession  of  said  premises,  as  de- 
cided by  judgment  of  the  above-entitled  court, 
in  case  No.  2105,  which  judgment  was  made 
and  entered  on  or  about  the  3d  day  of  Jmne, 
1915."     (The  Italics  are  ours.) 

Certain  additional  averments,  attributing 
fraud  to  plaintiff  and  Fred  E.  Meyers  In  con- 
nection with  the  claim  of  plaintiff  to  the  land, 
and  setting  forth  the  pendency  of  a  contest 
in  the  United  States- land  office  between  the 
parties  concerning  the  title  to  the  land,  are 
contained  in  this  pleading,  which  was  filed 
November  23,  1916.  These  allegations  were 
repeated  In  an  amended  and  supplonental 
answer  and  cross-complaint  filed  by  said  Em- 
ma C.  Chalupnik  on  June  27,  1916.  The  date 
(June  8,  1915)  and  the  substance  of  the  judg- 
ment under  which  the  defendant  asserted  her 
right  to  possession  were  particularly  plead- 
ed. It  was  therein  further  alleged  that  the 
contest  In  the  United  States  land  office  had 
been  decided  adversely  to  said  defendant, 
and  that  an  appeal  had  been  taken  by  her  to 
the  Commissioner  of  the  General  Land  Of- 
fice. The  prayer  was  for  judgment  In  de- 
fendant's favor;  or  that  the  action  be  abated 
until  the  final  determination  of  the  oonteat 
In  the  land  office. 

The  plaintiff  amended  her  complaint,  and 
did  not  deny  the  date  of  the  judgment  and 
re-entry  as  alleged  by  the  defendant.  The 
case  was  submitted  upon  the  pleadings  and  a 
stipulation  of  fact  dictated  In  open  court  to 
the  court  reporter.  On  August  25,  1916,  the 
court,  by  a  minute  order,  directed  that  judg- 
ment In  abatement  and  for  costs  be  awarded 
defendant,  but  no  such  or  any  Judgment  was 
entered  at  that  time. 

The  contest  In  the  land  office  resulted  in  a 
decision  in  favor  of  the  plaintiff,  and  a  pat- 
ent to  the  land  was  issued  to  her  July  10, 
1918.  She  thereupon  moved  the  court  to  re- 
open the  case  and  to  be  allowed  to  ffie  a  sup- 
plemental complaint,  setting  up  said  fact  in 
confirmation  of  her  title,  and  further  showing 
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tlie  accrued  rental  value  of  the  land  during 
the  whole  period  of  defendant's  unlawful 
withholding.  This  motion  was  granted.  The 
supplemental  complaint  was  filed,  and  the  de- 
murrer of  the  defendants  thereto  was  over- 
rule. The  defendants  declined  to  answer, 
but  moved  to  strike  the  pleading  from  the 
flies  upon  the  ground  that  a  Judgment  in 
abatement  had  theretofore  been  entered, 
which,  not  having  been  appealed  from,  had 
t>ecome  final.  The  motion  was  denied,  and 
the  default  of  the  defendants  for  not  an- 
swering the  supplemental  complaint  was  du- 
ly entered.  Thereupon  the  action  proceeded 
to  trial  upon  evidence  as  to  the  rental  value 
of  the  property  and  the  stipulation  of  facta, 
as  to  other  matters,  entered  into  upon  the 
occasion  of  the  former  submission.  The  trial 
court  found  title  and  right  of  possession  in 
plaintiff,  but  that  on  June  3,  X916  (the  italics 
are  ours),  the  defendant  Emma  O.  Chalupnik 
unlawfully  entered  upon  the  premises  and 
ousted  plaintiff  therefrom,  and  had  ever  since 
unlawfully  withheld  possession.  The  rental 
value  of  theland  was  fixed,  and  judgment  for 
posse^on  and  the  amount  of  damages  suf- 
fered by  reason  of  the  withholding  was  enter- 
ed for  plaintiff.  It  is  from  said  Judgment 
that  this  appeal  is  prosecuted  by  the  defend- 
ants.   - 

The  action  was  commenced  November  4, 
1915,  and  the  appellants  contend  that  the 
plaintiff  failed  utterly  to  establish  her  right  to 
maintain  ejectment,  and  Is  concluded  by  the 
finding  of  the  trial  court  that  the  defendants 
entered  on  the  premises  and  ousted  plaintiff 
on  June  3,  1916,  which  was  after  suit 
brought  That  finding  rests  upon  a  state- 
ment in  the  stipulation  of  facta.  Respondent 
asserts  that  the  date  "Jime  3,  1916,"  in  the 
stipulation,  was  an  error,  either  of  tran- 
scribing or  dictation.  Appellants  do  not  con- 
trovert this  assertion,  and  make  no  attempt 
to  show  that  the  stipulation  was  in  fact  cor- 
rect as  to  the  date  of  the  re-entry — the  suffi- 
cient reason  being  that  they  cannot  do  so,  as 
abundantly  appears  from  the  record. 

[1 , 2]  The  correct  date  of  the  ouster,  June 
3,  1915,  affirmatively  appears  from  the  alle- 
gations and  admissions  in  the  answer  and 
cross-complaint  of  the  defendants.  In  every 
one  of  these  several  pleadings — and  all,  with 
one  exception,  were  filed  before  June  3,  1916 
— the  defendants  admitted  they  were  in  pos- 
session of  the  land,  and  rested  their  right  of 
such  possession  upon  the  judgment  of  June 
8,  1915.  There  was  no  denial  of  this  admis- 
sion and  averment  The  issue  as  to  actual 
possession  of  the  land  at  the  time  of  the  com- 
mencement of  the  actl<m  was  thus  dosed. 
When  a  trial  is  had  by  the  court  without  a 
Jury,  a  fact  admitted  by  the  pleadings  should 
be  treated  as  "found."  It  has  been  repeat- 
edly tield  that  the  court  need  not  expressly 


find  a  fact  averred  in  the  pleading  of  one 
party,  and  not  denied  by  the  other.  In  re 
Estate  of  Doyle,  73  CaL  664, 670,  16  Pac.  125. 
Here  we  have  an  even  stronger  reason  for 
Invoking  the  rule,  for  the  fact  of  the  entry 
and  ouster  of  plaintiff,  by  the  defendants, 
before  the  commencement  of  the  action,  and 
the  unbroken  continuance  to  tliat  time,  as 
pleaded  by  plaintiff,  is  expressly  admitted  by 
the  various  pleadings  of  the  defendants,  who 
seek  to  Justify  under  a  judgment  already 
rendered,  the  precise  date  of  which  is  fixed, 
and  which  of  necessity  must  have  been  ren- 
dered before  the  defendants  could  set  it  up  as 
a  Justification  of  the  admitted  re-entry  upon 
the  land.  The  finding,  which  Implies  an  ous- 
ter at  a  date  one  year  later  than  that  admit- 
ted by  the  defendants,  was  irrelevant  and 
aside  from  the  concluded  issue  on  that  point, 
and  may  be  disregarded  as  nugatory.  Gould 
V.  Stafford,  77  Cal.  66,  68,  18  Pac  879;  Rein- 
hart  V.  Lugo,  76  Cal.  639,  640,  18  Pac.  112: 
Ortega  V.  Cordero,  88  Cal.  221,  226,  26  Pac 
80.  It  is  so  apparent  that  the  stipulntlon  of 
fact,  embodied  in  the  finding,  that  the  date 
of  re-entry  by  the  defendants  occurred  in 
1916,  Instead  of  1915,  when  it  did  actually 
take  place,  was  the  result  of  a  mistake  in 
dictation  or  transcribing,  that  we  are  not 
Impressed  with  the  effort  of  the  appellants 
to  profit  by  it 

[3]  The  finding  that  ever  since  March  10, 
1915,  plaintiff  has  been  the  owner,  and  mti- 
tled  to  the  possession  of  the  land.  Is  amply 
supported.  On  that  date  she  obtained  the 
United  States  receiver's  certificate  showing 
payment  for  the  land.  Her  final  receipt  was 
prima  facie  evidence  of  ownersUp,  and  was 
a  "certificate  of  purchase"  within  the  mean- 
ing of  section  1925  of  the  Code  of  Civil  Pro- 
cedure. She  was  therefore  in  position  to  in- 
itiate and  maintain  the  action  in  ejectment 
Graves  v.  Hebbron,  125  CaL  400,  405,  58  Pac 
12 ;  Wltcher  v.  Conklin,  84  Cal.  499,  602,  24 
Pac.  302;  McDonald  v.  Edmonds,  44  CaL 
328;  Thompson  v.  Easier,  148  CaL  646-048, 
84  Pac  161,  113  Am.  St  Rep.  321.  When  the 
action  finally  came  on  for  trial,  she  had  ob- 
tained the  United  States  patent  to  the  land, 
and,  not  having  parted  with  her  title,  was 
the  owner  in  fee. 

[4]  When  the  case  wag  first  submitted,  pri- 
or to  the  intimation  by  the  trial  court  that 
the  action  should  abate  pending  the  termina- 
tion of  proceedings  in  the  United  States  Land 
Office,  the  parties  entered  Into  a  stipulation 
reading  "The  rental  value  of  said  land  is  the 
sum  of  $4  per  acre  per  annum."  When  the 
action  came  on  finally  for  trial,  over  the  ob- 
jection of  the  appellants,  the  court  took  tes- 
timony as  to  the  rental  value  of  the  land 
during  the  several  years  constituting  the 
period  of  the  ouster,  and  fixed  and  determin- 
ed the  damages  according  to  such  evidence. 
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Appellants  Insist  that  the  plaintiff  and  the 
court  were  bound  by  the  original  stipulation 
of  fact,  and  that  it  was  enot  to  determine  tbe 
amount  of  damages  on  any  otber  basis  than 
the  amount  of  tbe  rental  value  fixed  by  the 
agreed  statement  We  are  not  impressed  with 
appellants'  contention.  The  stipulation  was 
entered  Into  at  the  time  ot  the  first  submis- 
sion, which  was  several  years  before  the  date 
of  the  final  trial.  Tbe  position  of  respondent 
that  it  was  made  only  in  anticipation  of  any 
judgment  that  might  be  rendered  at  that 
time,  and  also  for  the  purpose  of  determin- 
ing the  amount  of  the  bond  in  event  of  an 
appeal  from  any  such  judgment,  seems  a 
most  reasonable  one.  The  trial  court  took 
that  view,  and  admitted  the  offered  testimo- 
ny. Rental  value  of  land  does  not  always 
remain  at  the  same  figure.  It  is  hardly  to  be 
supposed  that  the  parties  contemplated  that 
no  judgment  would  be  entered  upon  the  first 
submission,  or  that  the  case  would  t>e  reopen- 
ed under  changed  conditions  several  years 
later,  and  then  be  submitted  on  the  same 
stipulation  of  facts  without  further  agree- 
ment thereto.  The  record  discloses  no  such 
understanding.  There  was  an  offer  on  the 
part  of  respondent  to  resubmit  the  question 
of  damages  on  the  agreed  statement,  in  so  far 
as  It  related  to  the  particular  date  when  tbe 
stipulation  was  entered  into.  AH)ellant8  re- 
fused to  80  stipulate,  and  insisted  that  the 
figure  of  $4  per  acre  per  year  should  be  held 
to  cover  the  rental  value  of  tbe  land  for  the 
whole  period.  The  parties  not  being  able  to 
agree,  the  court  proceeded  to  take  tbe  testi- 
mony on  that  subject,  from  which  It  arrived 
at  the  amount  of  damages  suffered  by  the  re- 
spondent We  find  no  error  In  this  proceed- 
ing. 

[S]  Appellants  complain  of  the  action  of 
the  court  in  permitting  plaintiff  to  reopen 
the  case  and  to  file  the  supplemental  com- 
plaint The  equitable  Claim  of  the  plaintiff  to 
the  land  in  litigation,  under  the  final  receipt 
from  the  receiver  of  the  land  office,  ripened 
into  full  title,  freed  from  all  claim  of  the  de- 
fendants, by  reason  of  the  successful  termi- 
nation of  the  proceedings  In  the  United 
States  land  office  and  her  acquisition  of  the 
patent,  alter  the  commencement  of  the  ac- 
tion. It  was  proper,  therefore,  that  she 
should  submit  such  matters  in  confirmation 
of  her  title  to  the  consideration  of  tbe  court 
by  means  of  a  supplemental  pleading.  Code 
Civ.  Proc.  {  464;  Metropolis,  etc..  Bank  v. 
Bamet,  165  Cal.  449,  453,  132  Pac.  833. 

Other  points  urged  on  the  appeal  are  more 
or  less  germane  to  the  questions  already  de- 
cided, and  require  no  further  consideration. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  C.  J. ;  LAWLOE,  J. ; 
WILBUR,  J.;  SHUKTLBFF,  J.;  SLOANE, 
J. ;  RICHARDS,  Justice  pro  tem. 


CU8  Cal.  tas) 
PEOPLE  V.  VALCALDA.    (Cr.  2386.) 

(Supreme  Court  of  California.     March  7, 
1922.) 

1.  Homlolde  <9s>l87— Wher*  defamiaBt  offers 
proof  to  show  gooit  natare,  state  may  ohow 
bim  to  bo  quarrolsome. 

Where  defendant,  prosecuted  for  homicide, 
claimed  self-defense,  and  introdnced  evidence 
showing  himself  to  be  a  gentle,  generoas  natur- 
ed  and  inoffensive  man,  it  was  proper  for  the 
prosecution  to  show  other  specific  acts  and 
conduct  of  defendant  showing  him  to  be  a 
litigious,  qtmrrelsome  man,  holding  enmities 
resulting  in  real  or  imaginary  wrongs,  and 
threatening  violence  to  those  who  had  incurred 
his  enmity. 

2.  Criminal  law  «=>I037(I)— It  to  too  lato  to 
urge  on  appeal  misconduot  of  the  distriot  at> 
torney  where  proinp>t  objeotioa  was  not  madft. 

On  appeal  it  is  too  late  to  nrge  miscondnct 
of  the  district  attorney  as  to  matters  of  argu- 
ment where  prompt  objection  was  not  made, 
so  that  their  prejudicial  effect,  if  any,  might 
have  been  obviated  by  their  withdrawal,  or  by 
a  suitable  instruction  to  the  jury  to  disregard 
them.  ' 

3.  Criminal  law  «=3730(8)— Whore  oonrt  at- 
monished  Jury  to  disregard  objectlonolile 
statements  of  district  attorney  thoro  was  ao 
reversible  error. 

Where  objectionable  matter  la  address  of 
the  district  attorney  occurred  during  liis  com- 
ments upon  evidence  concerning  the  defendant'a 
particular  conduct  which  he  said  indicated 
defendant  to  be  a  sane,  bnt  evil-minded,  man, 
where  the  defense  was  insanity,  and  the  court 
admonished  the  jury  to  disregard  the  obnoxiooa 
statements  of  the  district  attorney,  held  that 
such  matter  did  not  constitute  reversible  error. 

Wilbur,  J.,  dissenting  in  part 

In  Bank. 

Appeal  from  Superior  Court,  Ainador  Coun- 
ty ;.C.  P.  Vlcinl,  Judge. 

John  Valcalda  was  convicted  of  murder  In 
the  first  degree,  with  sentence  ot  death,  and 
he  appeals.    Affirmed. 

McNoble  &  Berry,  of  Stockton,  for  appe- 
lant 

U.  S.  Webb,  Atty.  Gen.,  J.  Charles  Xonea, 
Deputy  Atty.  Gen.,  and  T.  G.  Negricb,  Dtot 
Atty,  of  Jackson,  for  the  People. 

RICHARDS,  Judge  pro  tem.  This  appeal 
is  from  a  judgment  of  conviction  of  the  de- 
fendant of  the  crime  of  murder  of  the  first 
degree.  The  homicide  with  which  the  de- 
fendant was  charged  was  that  of  having  shot 
and  killed  one  John  Ooz  in  the  city  of  Sutter 
Creek,  Amador  county,  on  the  2d  day  of 
March,  1921.  The  shooting  occurred  at  about 
tbe  hour  of  3:30  o'clock  in  the  afternoon  of 
said  day,  upmt  the  main  street,  and  In  the 
business  part  of  said  city,  and  as  to  these 
facts,  and  also  as  to  the  tact  that  the  de- 
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fendant  tfhot  and  Mlled  tbe  deceased  without 
warning  or  immediate  provocation,  there  was 
no  dispute. 

The  sole  defense  which  was  offered  on  be- 
Iiatf  of  the  defendant  npon  his  trial  was  the 
defense  of  Insanity,  and  upon  that  issue  a 
large  amount  of  evidence  was  presented  both 
for  and  against  said  plea.  The  Jury  found 
against  the  defendant  upon  this  issue,  and 
upon  his  plea  of  not  guilty,  and  found  him  to 
be  guilty  of  murder  in  the  first  degree.  The 
court  sustained  this  verdict  upon  motion  for 
a  new  trial  and  sentenced  the  defendant  to 
suffer  the  death  penalty  for  his  crime. 

Upon  this  ai>peal  the  appellant  urges  that 
the  evidence  In  the  case  was  insufficient  to 
Justify  this  verdict  and  Judgment,  but  the 
burden  of  his  contention  In  that  regard  Is 
placed  solely  upon  the  plea  of  his  insanity 
for  a  long  ttme  prior  to  and  at  the  time  of 
the  commission  of  the  homicide.  It  would 
srrre  no  useful  purpose  to  state  this  evidence 
In  detail  to  a  greater  extent  than  It?  may  be 
found  necessary  so  to  do  in  determining  the 
other  points  made  upon  this  appeal,  since  we 
are  satisfied  from  a  careful  review  of  this 
evidence  that  it  was  amply  sufflclent  to  Jus- 
tify the  verdict  of  the  Jury. 

ni  Tbe  n^t,  and  main,  contention  of  the 
appellant  Is  that  certain  testimony  of  a  high- 
ly prejudicial  character,  offered  on  behalf  of 
the  prosecution  In  rebuttal  of  the  defendant's 
said  plea  and  proofs  of  Insanity,  was  permit- 
ted to  be  introduced  by  the  court  over  the 
defendant's  objection.  This  testimony  Is 
summarized  In  tbe  appellant's  brief  as  fol- 
lows: 

"On  rebuttal,  the  people  were  permitted  to 
mtrodoce  evidence  that:  (1)  In  the  month  of 
December,  1917,  defendant  was  arrested  upon 
a  charge  of  misdemeanor,  found  guilty,  paid 
a  fine  of  $510  and  served  eight  days  In  jail. 
'?)  That  in  the  month  of  December,  1920,  or 
January,  1021,  he  interfered  with  an  officer 
in  the  discharge  of  bis  duty.  (8)  That  in  the 
month  of  January,  1921,  defendant  'threatened 
to  cat  tbe  heart  out  of  one  John  Brignoli  and 
make  blm  eat  it,'  and  in  tbe  same  mouth  he 
'threatened  to  cot  the  guts  out  of  an  Austrian' 
who  owed  him  some  money." 

This  objectionable  testimony  was  but  a 
small  portion  of  a  much  larger  mass  of  evi- 
dence presented  by  the  prosecution  in  rebuttal 
of  tbe  defendant's  said  plea,  and  both  the 
reason  and  justification  of  its  admission  is  to 
be  found  in  the  following  state  of  the  record 
before  ns.  In  the  early  stages  of  the  trial, 
and  at  the  outset  of  the  defendant's  proffer 
of  evidence  in  support  of  his  plea  of  insanity, 
tbe  defendant's  counsel  in  his  opening  state- 
ment to  the  Jury  said: 

"We  will  show  yon,  gentlemen  of  the  jury, 
that  the  disposition  of  this  defendant  is  that  of 
a  kind  and  generout  one,  a  man  who  was  al- 
ways ready  to  help  and  assist  any  one  who  was 
in  trouble,  a  man  who  loved  children  and  was 


constantly  making  children  of  his  aoonaintance 
presents." 

A  little  Utter,  and  in  support  of  the  defend- 
ant's offer  of  evidence  as  to  a  specific  act  ot 
kindliness  and  charity  on  the  defendant's 
pert,  bis  cotmsel  said: 

"Now  all  of  this  matter,  all  of  his  acts  and 
conduct,  and  what  he  said,  wiU  go  to  make  up 
this  proposition." 

The  proposition  to  which  defendant's  covm- 
sel  was  addressing  himself,  and  with  refer- 
ence to  which  a  considerable  amount  of  evi- 
dence of  like  character  to  that  above  offered 
was  given,  was  that  of  showing  the  de- 
fendant before  the  jury  in  tbe  favorable 
light  of  being  a  kindly  hearted,  generous 
natured  man,  such  a  one  as  would  not  have 
committed  the  murderous  and  cowardly 
crime  with  which  he  was  charged  while  in  a 
sane  and  normal  state  of  mind.  A  further 
reason  for  the  defendant's  proffer  of  this  sort 
of  evidence  consisted  in  bis  claim,  accentu- 
ated throughout  the  trial, 'and  insisted  upon 
here,  that  there  had  never  been  any. quarrel 
or  cause  of  hatred  as  between  himself  and 
the  deceased  during  tbelr  years  of  acquaint- 
anceship and  residence  in  the  same  town. 
With  regard  to  these  claims,  a  brief  review 
of  certain  facts,  bearing  directly  upon  the 
relation  between  the  parties  as  well  as  upon 
the  defendant's  mental  attitude  and  poise  for 
some  time  prior  to  and  at  the  moment  of  the 
homicide,  will  be  necessary. 

The  defendant  was  a  native  of  Italy,  hav- 
ing been  born  there  In  about  1888,  and  having 
come  to  the  United  States  in  about  the  year 
1903.  A  few  years  later,  becoming  ill,  he  was 
sent  borne  to  Italy,  the  expense  of  his  return 
there  being  met  by  a  collection  taken  up  by  his 
friends.  Some  two  or  more  years  thereafter 
he  came  back  to  California,  restored  In 
health,  and  by  working  In  the  mines  repaid 
bis  friends  their  expenditure  on  his  behalf, 
and  somewhat  later  came  to  Sutter  Creek, 
where  he  opened  a  saloon  and  gambling 
place,  in  the  conduct  of  which  he  was  appar- 
ently fairly  successful.  The  deceased,  John 
Cox,  was  also  a  saloon  keeper  in  Sutter  Creek 
at  this  time,  and  the  relations  between  the 
two  were  friendly.  In  the  latter  part  of  the 
year  1914,  John  Cox  informed  the  defendant 
that  a  woman  named  Elizabeth  Peirano,  who 
was  a  friend  of  his,  was  in  destitute  circum- 
stances, her  husband  having  Just  dU'^  leav- 
ing ber  with  five  dependent  children.  The 
defendant  who  was  at  the  time  a  stranger 
to  the  woman,  co-operated  with  Cox  in  so- 
liciting funds  for  her  relief,  collecting  about 
$139,  a  portion  of  which  he  contributed,  and 
which  was  in  part  applied  to  the  payment  of 
the  funeral  expenses  of  the  deceased  hus- 
band, and  the  balance  delivered  by  the  de- 
fendant to  the  widow.  The  defendant  was 
at  this  time  and  thereafter  an  unmarried 
man.    Some  months  after  this  act  of  benevo- 
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leace  ttais  -woman  began-  visiting  him,  coming 
to  tbe  rear  part  of  his  saloon,  which  being 
brongbt  to  the  attention  of  a  Mrs.  BogUoIo,  a 
cousin  of  the  defendant,  she  andertook  to 
warn  the  defendant  against  the  woman,  upon 
the  ground  that  she-  was  no  good.  The  de- 
fendant seems  to  tiave  l>een  put  upon  inquiry 
by  this  warning,  since  a  little  later  he  in- 
formed his  cousin  that  the  woman  was  also 
in  the  habit  of  going  to  the  back  door  of  Cox's 
saloon,  and  that  Cox,  who  was  a  married  man, 
was  urging  the  defendant  to  marry  the  wo- 
man, which  he  bad  promptly  refused  to  do, 
although  his  illicit  relations  with  her  contin- 
ued.   This  was  in  tbe  year  1915. 

In  April,  1916,  Mrs.  Peirano  gave  birth  to 
a  child  in  San  Francisco,  and  in  the  birth 
certificate  named  the  defendant  as  the  father 
of  the  child.  Upon  learning  this  fact  the 
defendant  was  much  exercised,  and  consulted 
an  attorney  with  a  view  to  demanding  that 
his  name  be  taken  from  said  birth  certificate. 
This  being  found  Impossible,  the  defendant 
sought  the  Peirano  woman  and  resumed  re- 
lations with  her,  and  told  her  that  he  wonld 
marry  her  if  she  would  produce  the  child 
and  enable  him  to  con-vince  himself  by  its 
Inspection  that  he  was  its  father.  This  she 
failed  or  refused  to  do,  and  the  defendant  be- 
gan asserting  that  not  himself,  but  John  Cox, 
was  tbe  father  of  the  child.  The  Idea  that 
his  name  appeared  in  this  birth  certificate  as 
the  father  of  this  child  when,  as  he  claimed, 
John  Cox  was  Its  real  father,  became  appar- 
ently an  obsession  -with  the  defendant,  for  he 
consulted  various  attorneys  and  made  va- 
rious attempts  in  the  vain  effort  to  have  this 
record  changed,  and  also  talked  frequently 
upon  the  sub.1ect  with  Ms  friends  and  ac- 
quaintances, often  In  a  much  excited  and  dis- 
turbed frame  of  mind,  during  the  several 
years  which  followed.  In  the  meantime  John 
Cox  removed  from  Sntter  Creek  to  Vallejo, 
where  be  took  employment  as  a  blacksmith. 
The  defendant  also.  In  the  year  1918,  left 
Sutter  Creek,  going  to  San  Francisco  to  live. 
.Tobn  Cox  and  the  defendant  did  not  come  i'l 
contact  during  these  latter  years  -while  the 
former  was  living  in  Vallejo  and  the  latter 
In  San  Francisco.  It  does  not  appear  what 
became  of  the  Peirano  woman  in  the  mean- 
time, but  tbe  defendant  frequently  in  talking 
with  his  friends  d-welt  upon  his  standing  griev- 
ance that  his  name  appeared  in  the  said  birth 
certificate  as  the  father  of  said  Peirano  wo- 
man's child,  while  in  fact  said  John  Cox  was 
its  father. 

Upon  the  trial  of  this  cause,  the  appellant 
urged  that  these  numerous  instances  of  the 
defendant's  mental  distress  over  this  matter 
developed  from  an  obsession  into  a  derange- 
ment of  mind,  until  he  became  a  paranoiac, 
and  that  such  was  tbe  form  of  his  insanity 
when  he  saw  John  Cox  for  the  first  time  in 
several  years  on  the  afternoon  of  the  2d  of 
March,  1921,  upon  tbe  streets  of  Sutter  Creek, 


and  there  slew  Mm  without  present  provoca- 
tion or  any  warning.  Intermingled  with  this 
proof  and  contention,  coimsel  for  the  defend- 
ant presented  at  the  trial  tbe  specific  evi- 
dence above  referred  to  as  to  the  defendant's 
kindlinees  ot  nature,  generosity,  and  affection 
for  cfaildroi,  and  tbe  jury  was  asked  to  be- 
lieve, upon  tbe  strength  of  this  evidence,  that 
tbe  defendant  bad  no  quarrel  with  John  Cox, 
and  held  throughout  no  evil  disposition  to- 
ward him,  and  hence  that  the  act  of  killing 
him  without  provocation  or  apparent  cau^ 
was  In  Itself  tbe  strongest  proof  that  the  de- 
fendant's act  in  so  doing  was  tbe  act  of  an 
insane  person.  It  would  seem  to  require  no 
very  deep  or  searching  analysis  of  sex  psy- 
chology to  show  that  ordinarily  as  between 
the  two  male  members  of  such  a  triangle  of 
illicit  love  and  passion,  feelings  of  Jealousy 
and  hatred  would  be  borne  in  the  breast  of 
one  or  the  other  of  them,  and  most  probably 
in  the  IX)som  of  that  one  who  came  to  feel 
that  thelother  bad  secured  from  the  object  of 
their  common  desire  a  higher  pledge  of  af- 
fection than  be  himself  had  been  able  to  se- 
cure. 

As  an  offset  to  this  reasonable  deduction, 
the  defendant  offered  tbe  specific  evidence  as 
to  the  defendant's  mild  and  gcnerons  and 
gentle  character.  The  importance  of  this  evi- 
dence to  the  defendant's  case  cannot  be  over- 
estimated, and  it  was  to  meet  such  proof  in 
tbe  specific  form  In  which  the  defense  had 
chosen  to  present  it,  and  to  ov^come  its  ef- 
fect, that  the  prosecution  offered  and  secured 
the  Introduction  of  the  evidence  at  which  the 
main  objection  of  the  appellant  has  been 
aimed.  That  evidence  consisted  In  the  show- 
ing that  at  some  time  during  tbe  year  1917 
the  defendant  had  become  involved  In  a  liti- 
gation, in  the  course  of  which  he  had  been 
subjected  to  a  fine  of  $500,  or  thereabouts, 
with  the  alternative  of  a  jail  sentence,  and 
that,  after  serving  eight  days  in  jail,  he  had 
paid  to  the  sheriff  tbe  amount  of  this  fine, 
and  that  later  on  he  bad  gone  to  the  sheriff's 
office  in  an  attempt  to  have  the  Peirano  wo- 
man arrested  upon  some  charge  involving  tbe 
insertion  of  his  name  In  the  aforesaid  birth 
certificate,  and  that,  upon  the  refusal  of  the 
sheriff  to  make  such  arrest  without  a  war- 
rant, the  defendant.  In  an  excited  frame  of 
mind,  had  charged  tbe  sheriff  with  having 
robbed  him  out  of  the  $500  which  he  bad  paid 
as  such  fine.  The  prosecution  also,  over  the 
defendant's  objection,  offered  evidence  to 
show  that  there  had  been  trouble  between 
the  defendant  and  one  John  Brlgnoli  over  a 
debt  which  the  defendant  had  owed  tbe  lat- 
ter, and  for  which  he  bad  given  as  security 
some  stock  in  a  mining  corporation  whlcli 
Brignoll  had  sold  for  the  debt,  and  that,  liti- 
gation arising  from  the  affair,  Brlgnoli  paid 
the  defendant  $500  to  settle  the  case.  Not 
long  thereafter  a  mutual  friend,  one  Hala- 
testa,  saw  the  defendant  in  an  effort  to  re- 
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store  friendship  between  the  latter  and  Brig- 
noil,  with  the  result  of  the  defendant  saying: 

"I  don't  want  you  to  talk  John  BrignoU  to 
me.  Furthermore,  if  he  comes  around  me  1 
will  cut  Ua  heart  out  and  make  him  eat  it." 

The  witness  Malatesta  also  testified  that 
upon  another  occasion  the  defendant,  speak- 
ing of  a  certain  Austrian  who  owed  him  $40, 
and  whom  he  said  he  was  going  to  see,  aald: 

"ini  either  get  that  |40  or  m  cat  his  guts 
out" 

The  prosecution  also,  over  the  defendant's 
objection,  introduced  evidence  to  the  effect 
that  upon  an  occasion  but  a  few  months  prior 
to  this  homldde  the  defendant  had  interfered 
with  one  Joe  Bernardls,  a  local  constable.  In 
the  discharge  of  his  duty,  by  objecting  In  an 
angry  manner  to  the  tatter's  arrest  of  an- 
other person. 

As  to  all  of  this  evidence  the  court  stated 
to  the  Jury  at  the  time  it  was  offered  that  it 
was  not  admitted  for  the  purpose  of  showing 
other  offenses,  or  any  intention  of  committing 
other  crimes — 

"but  for  the  sole  purpose  of  showing  whether 
or  not  he  was  sane  or  insane,  the  condition  of 
his  mind,  and  for  that  purpose  alone  the  testi- 
mony is  admissible;  and  the  jury  will  be  in- 
structed that  all  such  testimony  goes  in  only 
on  the  fact-~to  establish  one  fact  and  that  is 
the  sanity  or  condition  of  mind  of  the  defend- 
ant" 

With  regard  to  the  admissibility  of  the 
foregoing  evidence,  especially  for  the  purpose 
for  which  It  was  offered,  and  to  which  It  was 
thus  limited,  we  entertain  no  doubt.  The  de- 
fendant himself  opened  the  door  for  the  ad- 
mission of  such  evidence  by  himself  offering 
proof  of  speclflc  acts  and  conduct  showing 
the  defendant  in  the  favorable  light  of  being 
a  gentle,  generous-natured,  inoffensive  man. 
The  prosecution  met  this  evidence  with  a 
showing  of  other  specific  acts  and  conduct  on 
the  part  of  the  defendant  showing  him  to  be 
a  litigious,  quarrelsome  man,  holding  enmi- 
ties, resulting  in  real  or  imaginary  wrongs, 
and  threatening  violence  to  those  who  had 
incurred  his  enmity.  This  evidence  as  to  the 
acts  and  conduct  of  the  defendant  during  the 
same  jwrlod  covered  by  the  evidence  present- 
ed on  the  defendant's  behalf  upon  the  issue 
of  insanity  bore  directly  upon  the  question  as 
to  the  mental  attitude  of  the  defendant  to- 
ward the  deceased  for  a  considerable  period 
preceding  the  homicide,  and  upon  the  vital 
question  In  the  case,  via.  as  to  whether  the 
defendant  in  slaying  the  deceased  was  acting 
as  a  sane  but  evil-minded  man,  destroying  his 
enemy,  or  whether  he  was  a  mentally  unbal- 
anced paranoiac,  doing  his  deadly  deed  with- 
out motive  or  criminal  intent,  and  without 
realizing  the  wrongfulness  of  his  action. 

The  authorities  fully  sustain  the  action  of 


the  trial  court  in  the  admission  of  this  evi 
dence.  The  leading  case  upon  this  subject 
throughout  the  whole  country  la  that  of  Unit- 
ed States  V.  Gulteau,  1  Mackey  (12  D.  C.)  498, 
in  which  the  murderer  of  President  Garfield 
was  upon  trial,  and  In  which  the  defense  was 
Insanity.  The  Supreme  Court  of  the  District 
of  Columbia,  in  commenting  npon  the  evi- 
dence pro  and  con  which  bad  been  presented 
upon  that  plea,  said: 

"Several  witnesses  were  allowed  to  testify  to 
acts  of  the  defendant  in  1872,  and  in  two  or 
three  years  following,  which  were  fraudulent. 
Evidence  bad  been  Introduced  on  his  part,  for 
the  purpose  of  proving  insanity,  which  search- 
ed the  history  of  his  whole  life,  down  to  the 
time  of  the  act  charged  in  the  indictment.  The 
defendant  himself  had,  as  a  witness  in  his  own 
behalf,  gone  over  the  same  ground.  In  this 
body  of  defensive  evidence  bis  moral  nature 
and  traits  had  been  presented,  as  a  means  of 
showing  that  acts  done  by  him  must  be  ac- 
counted for  by  a  conclusion  of  insanity.  It  was 
competent  to  show,  in  rebuttal,  that  the 
grounds  on  which  this  inference  of  insanity 
was  based,  did  not  exist,  and  to  do  this  by 
exhibiting  particular  acts  and  conduct  of  the 
defendant,  contemporaneous  with  the  history 
produced  on  his  psrt,  which  tended  to  disprove 
the  existence  of  those  grounds.  If  a  conclusion 
might  be  drawn  from  his  moral  nature  that  his 
acts  must  be  insane,  it  was  relevant  and  prop- 
er to  show  that  bis  real  moral  nature  was  one 
which  did  not  call  for  sncb  an  explanation. 

"After  comparing  the  evidence,  as  to  par- 
ticular acts,  offered  on  both  sides,  we  are  of 
the  opinion  that  the  evidence  in  rebuttal  was 
responsive  to  the  evidence  in  defense,  and  was 
admissible." 

The  Clrcnlt  Court  of  the  United  States 
has  announced  the  same  doctrine  in  the  case 
of  United  States  v.  Holmes,  1  Cliff.  98,  Fed. 
Cas.  No.  16,382,  wherein  the  court,  in  the 
course  of  a  long  and  illuminating  opinion 
says: 

"When  a  person  accused  of  crime  relies 
upon  his  prior  and  subsequent  acts,  conduct, 
and  declarations  to  show  that  he  was  insane 
at  the  time  he  committed  the  act  charged 
against  him,  and  actually  offers  them  in  evi- 
dence to  establish  that  defense,  we  entertain 
no  doubt  that  it  is  competent  for  the  govern- 
ment to  introduce  other  acts,  conduct,  and 
declarations  of  the  accused,  within  the  same 
period,  to  rebut  that  presumption,  and  to  show 
that  he  was  sane.  Were  it  otherwise,  it  is 
not  perceived  how  this  class  of  legal  investiga- 
tions can  be  satisfactorily  conducted,  as  Jurors, 
if  the  proposition  assumed  by  the  counsel  for 
the  prisoner  be  correct,  must  always  be  com- 
pelled in  cases  like  the  present  to  decide  the 
question  of  sanity  or  insanity  upon  a  partial 
view  of  the  facts,  and  may  often  be  deprived 
of  the  means  of  ascertaining  the  truth.  Courts 
of  justice  have  established  the  principle  that 
such  evidence  is  admissible  for  the  accused, 
whenever  he  sees  fit  to  offer  it,  and  so  long 
as  that  rule  continues  in  force  it  must  of 
necessity  be  competent  for  the  government  to 
introduce  countervailing  proof." 
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The  authorities  from  other  Jurisdictions 
hold  generally  to  the  same  .view.  Hopps  v. 
Dllnols,  31  III.  3S6,  83  Am.  Dec.  231;  State 
T.  Jonee,  60  N.  H.  382,  9  Am.  Rep.  242;  Smith 
T.  State,  95  Miss.  789,  49  South.  945,  27  L. 
R.  A.  (N.  S.)  461,  Ann.  Cas.  1912A,  23;  1 
Wlgmore  on  Evidence,  i  228. 

In  the  case  of  People  v.  Donlan,  135  CaL 
489,  67  Pac.  761,  this  court  adhered  to  the 
same  rule^  the  court  saying: 

"It  is  claimed  on  the  part  of  appellant  that 
this  testimony  was  irrelevant  and  had  a  tend- 
ency to  prejudice  the  minds  of  the  jury.  If  the 
evidence  tended  to  establish  the  facts  constitat- 
ing  the  offense  charged  in  the  information — 
that  is,  that  the  acts  of  the  defendant  were 
tile  acts  of  a  debased  and  murderoasly  inclined 
person,  instead  of  those  of  a  madman  or  one 
insane— it  was  right  and  the  duty  of  the  peo- 
ple's attorney  to  offer  such  evidence,  and  the 
court  did  not  err  in  admitting  it  The  purpose 
was  not  to  prejudice  the  minds  of  the  jury,  but 
rather  to  convince  them  of  the  truth  of  the 
acts  charged.  The  evidence  tended  to  show 
a  motive  for  the  homicide,  and  that  the  acts 
of  defendant  were  inspired  by  hatred  and  re- 
venge, and  were  not  those  of  an  insane  person. 
The  evidence,  therefore,  was  relevant,  and  tend- 
ed to  show  that  defendant  was  sane  at  the  time 
of  the  commission  of  thA  offense  charged." 

See,  also.  People  t.  Willard,  160  CaL  643, 
80  Pac.  124. 

The  appellant  cites  the  two  cases  of  People 
y.  OK>enheimer,  156  Cal.  733,  106  Pac.  74, 
and  People  t.  Harris,  169  CaL  53,  145  Pac. 
520,  as  supporting  his  contention  as  to  the 
inadmissibility  of  this  character  of  evidence. 
In  the  first  of  these  cases  the  question  arose 
over  the  attempted  cross-examination  of-  the 
defendant  himself  as  to  certain  particular 
acts  for  which  the  court  held  no  proper 
foundation  had  been  laid.  In  tha  other  case 
the  question  arose  out  of  an  apparent  at- 
tempt on  the  part  of  the  defendant  to  prove 
his  own  good  character  in  respect  to  truth- 
fulness and  honesty  by  a  question  ashed  of 
his  mother  as  to  whether  she  had  always 
known  him  to  be  truthful  and  whether  she 
had  ever  known  him  to  steal  anything.  Tliis 
court  upheld  the  action  of  the  trial  court  in 
refusing  to  admit  this  evidence  and  in  doing 
so  said: 

"It  is  the  mie  as  claimed  by  appellant  that 
when  the  insanity  of  an  accused  is  interposed 
as  a  defense,  his  acts  and  conduct  and  declara- 
tions made  a  reasonable  time  before  and  after 
the  alleged  criminal  act  is  committed  may  be 
given  to  the  jury  on  the  question  of  his  insanity 
Rt  the  time  the  criminal  act  was  committed  if 
they  appear  to  have  any  tendency  to  show  his 
mental  condition  at  that  time.  People  v.  Wil- 
lard, 150  Cal.  544,  89  Pac.  124.  But  here  the 
question  proposed  did  nob  indicate  in  the 
slightest  that  the  conversation  sought  to  be 
elicited  would  have  any  such  tendency." 

In  the  case  of  United  States  v.  Holmes, 
supra,  the  distinction  is  clearly  pointed  out 


between  the  admlsslMllty  ot  evidence  ot  par- 
ticular acts  of  a  defendant  for  the  purpose 
merely  of  proving  good  character  and  Its 
admissibility  when  offered  upon  the  issue  of 
the  defendant's  insanity  at  the  time  of  his 
commission  of  the  crime. 

[2,  3]  The  appellant  finally  urges  certain 
acts  of  alleged  misconduct  on  the  part  of  the 
district  attorney  in  the  course  of  liis  argu- 
ment of  the  case.  Most  of  the  objectionable 
matter  in  the  address  of  the  district  attorney 
occurred  during  the  course  of  his  comments 
upon  the  evidence  which  had  been  presented 
concerning  the  particular  acts  and  conduct 
of  the  defendant  as  indicating  him  to  be  a 
sane  but  evil-minded  man.  As  to  nearly  all 
of  these  remarks  no  objection  was  urged  at 
the  trial,  and  no  request  made  for  an  in- 
struction thereon.  It  is  too  late  now  to  urge 
misconduct  as  to  these  matters  as  to  which, 
if  prompt  objection  had  been  made,  their 
prejudicial  effect,  if  any,  might  have  been 
.obviated  by  their  withdrawal  or  by  a  suitable 
instruction  from  the  court  to  the  jury  to 
disregard  thenf.  As  to  any  objections  which 
were  made  at  the  time  to  the  remarks  of  the 
district  attorney,  the  record  shows  that  the 
court  did  admonish  the  jury  at  the  time  to 
disregard  the  obnoxious  statements  of  the 
district  attorney.  We  perceive  no  reversible 
error  as  to  these  ntatters. 

The  foregoing  covers  all  of  the  points 
urged  by  the  appellant  for  a  reversal  of  the 
case.  We  find  no  merit  in  any  of  them.  The 
record  In  this  case,  taken  as  a  whole,  sufli- 
clently  shows  that  the  defendant,  as  the 
consummation  of  an  evil  and  immoral  life, 
committed  a  willful,  premeditated,  and  un- 
provoked murder,  and  that  he  luis  been  fairly 
tried  and  LiwfuUy  convicted  of  his  crime. 

Judgment  aflirmed. 

We  concur:  SHAW,  C.  J.;  LAWLOR,  J.; 
WASTE,  J. :    SHURTLBFP,  3;    SLOANB,  J. 

WILBUR,  J.  I  concur  in  the  judgment  of 
affirmance,  and  in  the  main  with  what  is  said 
in  the  opinion  of  Mr.  Justice  RICHARDS.  An 
investigation  as  to  the  insanity  of  a  defend- 
ant in  a  murder  case  may  take  as  wide  a 
range  as  the  investigation  of  that  subject 
in  any  other  type  of  case,  and  the  limitations 
to  be  placed  upon  this  testimony  is  largely 
in  the  discretion  of  the  trial  court.  Estate 
of  Baker,  176  CaL  430,  168  Pac.  881.  The 
declarations  of  the  defendant  are  admissible 
in  evidence  as  verbal  acts  tending  to  show 
the  mental  condition  of  the  defendant.  The 
fact  that  such  declarations  might  tend  to 
degrade  the  character  of  the  defendant  or 
excite  prejudice  against  him  Is  no  reason  for 
excluding  the  evidence.  A  defendant  who 
has  placed  his  mental  condition  In  issue,  and 
who  admits  that  he  committed  the  criminal 
act  charged  against  him,  opens  the  door  to 
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In  re  GOULD'S  ESTATE. 

ROBINSON  V.  GOULD  et  at. 

(S.  F.  9884.) 

(Sapreme  Court  of  California.   March  7, 1022.) 

i.  Evldeneo  i8=>553(l)— Hypotbetieal  quMtion 
held  inconsistent. 
A  question  asked  of  experts  in  •  will  con- 
test case,  which  in  one  place  stated  that  the 
hypothetical  man  inquired  about  could  not  re- 
member  anything,  and  in  another  place  stated 
lusion,  for  the  evidence  clearly  sbows  that  \  he  was  a  lawyer  engaged  in  active  practice  and 
the  defendant  believed,  and  had  reason  to !  trying  cases  up  to  the  day  before  his  death, 
believe,  that  the  deceased  and  Mrs.  Pelrano  j  was  inconsistent 
entered  into  a  conspiracy  to  compel  the  de- 
fendant to  marry  Mrs.  Peirano,  and  that  In 
the  course  of  this  conspiracy  the  deceased 
took  advantage  of  the  fact  that  the  defend- 
ant was  having  meretricious  relations  with 


Oal.)  IN  RE  GOUL*D'S  ESTATE 

(20B  P.) 

the  widest  possible  Investigation  of  his  men- 
tal status,  and  he  cannot  complain  of  the 
fact  that  the  people  present  and  rely  upon 
evidence  which  is  inconsistent  with  his 
theory  as  to  his  Insanity. 

The  defendant  claims  that  he  is  safferlng 
from  a  ,type  of  Insanity  known  as  paranoia. 
This  type  of  insanity  always  manifests  Itself 
by  one  or  more  delusions.  The  delusion  ap- 
parently relied  upon  by  the  defendant  In 
this  case  is  that  he  was  wronged  by  the  man 
he  killed.  The  evidence  is  insufficient  to 
establish  that  such  'belief  was  an  insane  de- 


i 


the  woman  by  himself  causing  the  woman  to 
become  pregnant,  and  then  prompting  the 
woman  to  claim  that  the  child  was  begotten 
by  the  defendant,  and  to  demand  that  the 


2.  Evidence  <s=>568 (2)  —  Experts'  answer  to 
hypothetical  question  as  to  testator's  Insan- 
ity, held  Insuflieient  to  sustain  vertfict  against 
will. 

Where  a  hypothetical  question  relating  to 
testator's  sanity  stressed  the  fact  that  the  hy- 
pothetical man  had  cut  off  a  daughter  without 
any  reason  clearly  did  not  relate  to  testator, 
held  that   the  experts'   opkiions   that  the  hy- 


defendant  marry  her  for  that  reason.     Aa !  Pothetical  man  was  insane  were  not  suflScient 


ground  for  this  belief  the  defendant  knew 
that  Cox  had  asked  him  to  marry  Mrs.  Pler- 
ano  about  the  time  the  child  was  begotten; 


to  sustain  a  verdict  against  the  will,  espedaliy 
where  the  experts  testified  their  opinion  would ' 
be  changed  if  there  was  a  reason  for  the  pro- 
visions of  the  will,  and  did  not  clearly  show 


that  when  It  was  born  Mrs.  Peirano  gave  the  i  that  they  regarded  the  man  as  legally  insane, 
defendant's  name  as  the  father  of  the  child, ' 
and  demanded  that  be  marry  her,  and  that 


the  woman  persistently  refused  to  show  the 
defendant  the  chUd,  although  he  agreed  to 
marry  her  if  the  child  appeared  to  be  bis. 
After  nearly  Ave  years'  effort  to  have  the 
birth  certificate  changed,  the  defendant  on 
the  day  the  murder  was  commited  was  com- 
pletely baffled  In  his  efforts  to  obtain  redress 
by  having  Mrs.  Peirano  arrested.  Immedi- 
ately after  the  refusal  of  the  district  attor- 
ney and  sheriff  to  act  be  procured  the  gun 
and  killed  Cox,  the  other  member  of  the  con- 
spiracy. It  is  evident  that  the  defendant's 
conclusion   that  he  jbad   been   wronged   by 


3.  Wilis  <s=>333— General  verdict  In  will  con- 
test is  unauthorized. 

Under  Code  Civ.  Proc  t  1314,  requiring  a 
special  verdict  in  a  will  contest,  the  jury  should 
find  specifically  the  ultimate  fact  of  incompe- 
tence, and  a  general  verdict  is  unauthorized, 

4.  Wills  <»s»329<5)— Requested  Instruction  that 
III  will  or  unnatural  disposition  did  not  lnval> 
Idate  If  testator  was  aane  held  proper. 

Where  the  experts'  opinions  of  testator's 
insanity  were  based  upon  the  provisions' of  the 
will  cutting  off  a  daughter  with  $1,  and  the 
court  had  instructed  that  the  jury  could  consid- 
er that  circumstance  in  determining  the  issue 
of  incompetency,  requested  instructions  by  pro- 
ponents that  the  mere  fact  that  testator  bore 


Cox  was  not  an  insane  delusion,  for  it  was   K, "  •,,»  ,  C^    \r,j  '^^•»^^»'^  ""re 

^^     "™*  ""*  ""  *uo.^o  uc  uowu,  iwj.  »  noo    jjj  ^jjj  jjj  Qjjg  jjj  jjjg  children,  or  made  an  un- 


based  upon  reason  and  facts, 

I  feel  that  I  do  not  6u£Ek:lently  understand 
the  sex  psychology  of  an  illicit  triangle  of 
love  and  passion  to  Join  In  the  statement  of 
the  majority  opinion  In  that  regard.  As  I  un- 
derstand the  main  opinion.  It  advances  the 
theory  that  the  defendant  killed  Cox  because 
he  thought  the  woman  showed  Cox  a  higher 
degree  of  love  than  she  did  him;  but  it  appears 
that  both  Cox  and  the  woman  wanted  the  de- 
fendant to  marry  her,  and  both  claimed  that 
he  was  the  father  of  the  child.  The  de- 
fendant seems  to  have  believed  that  he  was 
the  victim  of  too  great  a  demonstration  of 
affection  instead  of  too  little. 

I  do  not  concur  In  the  concluding  para- 
graph of  the  main  opinion  because  I  do  not 
feel  that  we  are  called  upon  to  pass  Judg- 
ment upon  the  previous  life  of  the  defendant 


natural  disposition  of  the  property,  did  not  in^ 
validate  the  will  if  the  evidence  dearly  showed 
testator  was  sane,  should  have  been  given. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thos.  P.  Graham, 
Judge. 

In  the  matter  Of  the  estate  of  Frank  H. 
Gould,  deceased.  Contest  of  a  will  by  Doris 
Robinson  against  E.  B.  Gould  and  others, 
t>roponents.  From  an  order  denying  probate 
to  the  will,  proiponents  appeal.    Reversed. 

See,  also,  181  Cal.  11,  183  Pac.  146. 

Frank  Freeman,  of  Willows,  and  Walter 
Drobisch,  of  San  Francisco,  for  appellants. 

Joseph  A.  Brown  and  Elmer  E.  Robinson, 
both  of  San  Francisqp,  for  respondent 
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WILBUR,  J.  This  is  an  appeal  by  tbe 
proponoits  of  a  will  from  an  order  denying 
probate  to  that  will  after  a  trial  of  a  will 
contest  before  a  Jury  and  a  verdict  against 
the  validity  of  tbe  will.  The  only  groand  of 
contest  was  unsoundness  of  mind.  The  will 
vras  dated  January  17,  1918.  Tbe  testator 
died  January  26,  1918.  Tbe  situation  pre- 
sented by  the  record  is  unique  in  several  re- 
spects; among  others,  the  will  was  written 
by  the  testator  himself  on  the  last  day  of 
tbe  trial  of  a  divorce  suit  between  the  tes- 
tator and  his  wife,  and  Immediately  after 
tbe  court  bad  announced  its  conclusion  as 
to  the  terms  of  the  interlocutory  decree, 
wherein  the  wife  was  awarded  alimony  and 
certain  portions  of  the  property.  The  testa- 
tor had  participated  in  the  trial,  testified 
as  a  witness,  and  had  been  under  the  ob- 
servation of  court  attaches,  witnesses,  and 
attorneys  during  tbe  trial,  and  we  conse- 
quently have  a  very  accurate  picture  of  his 
mentality  at  that  time,  and  in  view  of  bis 
sudden  death  from  a  rupture  of  an  aneurism 
of  the  aorta  nine  days  after  the  will  was  ex- 
ecuted and  the  autopsy  performed  Imme- 
..diately  thereafter,  we  have  the  medical  re- 
ports concerning  tbe  condition  of  the  brain 
itself. 

Tbe  testator  was  a  practicing  lawyer  of 
blgh  standing.  He  continued  the  practice 
of  the  law  up  to  tbe  time  of  bis  sudden 
death,  and  at  that  time  and  for  many  years 
be  bad  been  tbe  United  States  Surveyor- 
General  for  Calif omla,  regularly  attending 
to  tbe  duties  of  that  office.  Some  31  wit- 
nesses, business  associates  of  high  stand- 
ing, testified  in  favor  of  the  proponents  of 
tbe  will  that  in  their  opinion  tbe  testator  at 
all  times  was  of  perfectly  sound  mind.  No 
business  associate  or  intimate  acquaintance 
testified  that  in  bis  opinion  the  testator  was 
of  unsound  mind. 

The  testator  had  four  adult  children,  three 
by  a  former  wife  and  one,  Doris  Robinson, 
the  contestant,  a  daughter  by  the  wife  who 
had  secured  an  interlocutory  decree  of  di- 
vorce on  the  day  the  will  was  executed.  The 
will  in  question  is  in  tbe  following  words 
and  figures,  to  wit: 

"San  Francisco,  January  17,  1918. 

"This  is  my  last  will  and  testament. 

"I  hereby  revolce  all  wills  heretofore  made 
by  me. 

"To  my  wife  I  leave  |1— . 

"To  my  daughter  Doris  I  leave  one  dollar. 

"All  tbe  rest  and  residue  of  my  estate  I 
leave  to  my  three  children  by  my  first  wife 
E.  B.  Gould,  A.  N.  Gould  and  Gladys  V.  Gould. 

"Written  entirely  by  my  own  hand  and  thus 
dated  and  signed.  F.  H.  Gould." 

Tbe  contestant  relies  upon  tbe  testimony 
of  two  medical  experts.  Dr.  J.  D.  Ball  and 
Dr.  H.  C.  McClenaban,  whose  testimony  was 
elicited  by  answers  to  hypothetical  questions 
predicated  In  part  upon  tbe  uncontradicted 
evidence  in  tbe  case  and  in  part  upon  dis- 


puted evidence.  It  appears  fk«m  tbe  testi- 
mony wlthouft  contradiction  that  in  U14 
the  testator  had  suffered  from  a  stroke  at 
apoplexy,  from  wlilch  he  quickly  recovered 
without  any  very  notable  physical  evidences 
of  such  a  stroke,  except  a  slight  diange  in 
his  facial  expression  and  a  slight  interfer- 
ence with  Ills  walking.  There  was  some 
change  in  liis  mental  characteristics.  He  was 
more  irritable  after  the  stroke  than  be  bad 
been  before.  He  was  not  strong,  and  tired 
more  easily.  He  bad  separated  from  bis 
wife  eight  times  l>efore  tbe  stroke,  and  final- 
ly separated  from  her  in  1911.  His  daughter 
Doris  used  to  come  to  Ills  office  for  chedcs 
to  pay  the  montUy  bills  of  tbe  bousebold, 
and  on  such  occasions  be  was  sometimes 
greatly  irritated  by  tbe  amount  of  tbe  biUs. 
It  is  said  that  this  was  unusual  for  him. 
The  stroke  of  apoplexy  was  evidence  of  arte- 
rial sclerosis,  which  continued  until  tbe  time 
of  his  death.  Tbe  aneurism  of  the  aorta 
was  also  evidence  of  the  hardening  of  the 
arteries,  and  the  post  mortem  examination 
confirmed  the  fact  that  the  testator  was 
suffering  from  hardening  of  the  arteries.  He 
was  also  suffering  from  high  blood  pressure 
at  the  time  of  the  execution  of  tbe  wlU,  «nd 
this  continued  up  to  and  caused  Ills  death, 
by  the  rupture  of  tbe  aorta,  which  was  al- 
ready weakened  by  an  aneurism.  During 
the  trial  of  the  divorce  action  on  January 
17tb,  tbe  testator  became  weak  and  enfee- 
bled, and  as  an  excuse  for  a  temporary  re- 
spite he  stated  bis  condition,  and  this  state- 
ment was  taken  down  by  the  court  reporter. 
The  evidence  shows  clearly  that  the  testator 
was  not  sufTerlng  from  any  delusions  or  hal- 
lucinations of  any  sort  TC^ther  was  he  suf- 
fering from  general  Insanity  or  dementia, 
but  it  was  claimed  that  he  was  in  such  a 
condition,  owing  to  tbe  hardening  of  the 
arteries  and  blood  vessels  within  the  brain 
Itself,  and  by  reason  of  the  high  blood  pres- 
sure, that  under  circumstances  of  Int^ise 
emotion  bis  brain  would  not  function  nor- 
mally. From  the  physical  manifestations 
on  tbe  17th  of  January  it  is  deduced  that  the 
testator  was  acting  under  intense  emotion, 
and  therefore  was  in  an  abnormal  mental 
state.  Under  these  circumstances  a  will  is 
drawn  wherein  his  beloved  daughter  is  shot 
off  with  a  dollar.  And  this  adnormal  act 
it  is  thought  is  the  result  of  the  abnormal 
functioning  of  the  brain  at  that  time.  So 
that  we  have,  it  is  claimed,  a  case  of  tem- 
porary Insanity,  we  might  almost  say  flashes 
of  insanity  accompanying  flashes  of  ono- 
tlon,  or,  perhaps  more  accurately,  periods 
of  insanity  coextensive  with  periods  of  in- 
tense emotion. 

A  consideration  of  tbe  hypothetical  ques- 
tion upon  which  this  conclusion  is  based  will 
show  that  it  is  utterly  valueless  as  applied 
to  tbe  facts  of  the  case,  because  the  facts  as- 
sumed in  the  question  are  in  conflict  with 
the  undisputed  facts,  and  indeed  inconslst- 
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ent  with  others  therein  stated,  and  hence  the 
man  described  In  the  hypotheftlcal  case  Is 
not  the  testator.  The  question  covers  18 
pages  of  the  transcript,  and  Is  too  long  to 
be  quoted  In  full,  and  for  that  reason  we 
point  out  Its  defects.    The  question  assumes: 

"That  he  was  Terr  ^oiid  of  Doris,  the  con- 
testnnt  in  this  trial,  down  to  the  time  of  his 
death.    •    •    •" 

It  Is  r^terated: 

"That  this  affection  between  the  father  and 
daughter  continued  and  waa  very  great  vp  to 
the  time  of  his  death."    (Italics  onrs.) 
t 

The  testimony  of  the  daughter  Is  that  he 
told  her  that  If  she  testified  falsely  In  the 
divorce  action  she  would  never  be  anything 
to  him  thereafter.  She  did  testify  falsely  as 
he  believed  In  favor  of  his  wife,  her  mother, 
and  contestant  testified  that  he  never  spoke 
to  her  as  he  left  the  courtroom,  and  no  com- 
munication was  held  thereafter  between 
them.  The  evidence  on  this  subject  will  be 
discussed  more  fully  later  in  this  opinion. 

[1]  The  question  further  assumes  "that  his 
memory  was  very  poor  after  his  stroke; 
that  he  could  not  remember  aniitMng;  that 
he  made  the  promise  or  appointment;  that 
his  memory  was  very  poor  after  his  stroke; 
that  he  could  not  remember  anything;  that 
he  could  not  rMnember  names;  that  he  for- 
got appointments;  •  •  •  that  his  mem- 
ory w.as  poor ;  that  on  occasions  In  1916  and 
1917  he  failed  to  recognize  old  acquaintances 
on  meeting  them,  although  apparently  look- 
ing directly  at  them ;  that  he  frequently  for- 
got his  money.     •     •    • "   (Italics  ours.) 

The  question  thns  assumes  that  the  testa- 
tor covld  not  remember  anything,  in  which 
case  he  wonld,  of  course,  be  of  unsound 
mind,  and  no  expert  would  have  been  needed 
to  so  declare.  If  It  be  said  that  the  ques- 
tion as  a  whole  could  not  be  so  construed, 
It  Is  true,  for  It  Is  elsewhere  assumed  in 
.the  question: 

"That  Mr.  Oould  was  a  lawyer  by  profes- 
sion, and  that  during  most  of  the  time  men- 
tioned was  actively  engaged  in  practicing  that 
profession,  and  tried  lawstUta  in  oourt  almost 
to  the  day  before  kit  death;  that  be  bad  at- 
tained considerable  success  as  a  lawyer,  and 
was  politically  prominent  for  many  years,  hav- 
ing twice  been  speaker  of  the  assembly  at  or 
about  1893  and  having  been  State  Buildini; 
and  Loan  Commissioner  in  1895  and  1896  and 
eince  1914  to  the  time  of  his  death  having  been 
United  Statei  Surveyor  General  for  Cofi/omio, 
and  actually  performing  his  dutiei  as  such  to 
the  day  of  his  death."    (Italics  ours.) 

.  It  would  be  difficult  to  conceive  of  a  law- 
yer without  any  memory  trying  a  lawsuit. 
We  cannot  therefore  tell  which  of  these  two 
Inconsistent  views  of  the  facts  the  expert 
adopted  In  making  his  answers,  or  what 
standard  of  Intelligence  and  memory  be- 
tween the  two  extremes  he  adopted  In  hid 
answer  to  the  hypothetical  question. 


[2]  The  man  presented  to  the  experts  by 
means  of  the  hypothetical  question  Is  one 
who.  loving  and  adoring  one  child  and  de- 
spising the  others.  Impulsively,  without  oth- 
er reason  than  sudden  emotion,  leaves  all 
his  property  to  his  despised  children  and  dis- 
inherits his  adored  one;  while  the  evidence 
shows  that  the  testator  not  only  had  ade- 
quate provocation  by  reason  of  his  daugh- 
ter's testimony  for  a  cooling  of  his  affection, 
but  also  that  a  definite  change  In  property 
relations  growing  out  of  the  settlement  and 
Interlocutory  decree  tn  the  divorce  case  had 
occurred,  whereby  the  mother  was  awarded 
a  substantial  part  of  his  property,  which 
the  contestant  would  naturally  Inherit  from 
her.  The  defects  in  this  question  by  reason 
of  the  omission  of  the  occasion  and  results 
of  the  daughter's  testimony  In  the  divorce 
case  will  be  made  more  manifest  by  a  fur- 
ther statement  of  the  facts  shown  by  the 
record.     The  contestant  stated  as  follows:  . 

"Yes,  sir;  jnst  before  I  started  to  testify,  he 
said,  'I  would  suffer  my  right  arm  to  be  cnt 
off  before  I  would  let  my  daughter  go  on  the 
stand.'    •    •    •" 

During  her  examination  as  a  witness  In 
the  divorce  ease  the  reporter's  transcript 
shows  the  following  occurrence: 

"Mr.  Savage  (the  wife's  attorney):  I  won't 
be  dissuaded  from  performing  my  duty. 

"The  Court:    What  is  the  difficulty? 

"Mr.  Savage:  I  am  examining  this  witness, 
and  I  don't  like  to  have  somebody  sitting  op- 
posite me  and  telhng  me  it  ia  a  damned  sliame 
to  ask  these  questions. 

"The  Court:    I  did  not  hear  that 

"Mr.  Gould:  I  said  it  was  too  bad  to  pnt 
those  words  in  this  girl's  mouth. 

"The  Court:  I  did  not  hear  that  language. 
If  I  bad,  I  should  have  acted  severely, 

"Mr.  (Jould:    I  realize  it 

"The  Court:  I  think  it  it  a  shame  that  the 
young  lady  is  catted  as  a  witness  at  aU. 

"Mr.  Gould:  I  do  too.  I  would  cnt  my 
hand  off  before  I  would  do  Such  a  thing. 

"The  Court:  I  think  there  is  no  necessity 
for  it,  but  having  done  so,  there  is  no  use 
talking  about  it  now. 

"Mr.  Gould:    Please  stop  it 

"The  Court:  I  cannot  stop  it  now.  I  never 
called  this  witness.  I  have  done  my  best  to 
have  you  folks  arrange  your  troubles  so  there 
would  be  no  necessity  for  that  ichieh  1  knew 
would  come.  Proceed,  counsel,  your  question 
is  leading.    •    •    • "     (Italics  ours.) 

Just  before  this  occurrence  the  daughter 
had  testified  that  her  father  had  knocked 
her  mother  down,  and  that  on  another  occa- 
sion he  had  knocked  her  against  the  wash- 
stand.  Her  testimony  was  obviously  colored 
to  favor  her  mofber  and  discredit  her  fa- 
ther. She  testified  In  the  divorce  case  that 
she  had  been  compelled  to  stay  out  of  school 
because  she  did  not  have  proper  clothing, 
and  on  cross-examination  she  was  asked  If 
she  had  as  much  clothing  as  she  thought 
she  ought  to  have,  and  replied,  "Not  as  many 
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as  anybody  thought  I  ought  to  baTe^"  She 
was  then  asked  the  following  questions  tmd 
answered  as  follows: 

"Q.  Ehierybody  thought  you  were  poorly 
dressed?     A.  I  was  poorly  dressed. 

"Q.  You  were  poorly  dressed?  A.  I  was 
poorly  dressed. 

"Q.  Everybody  thonght  so?  A.  I  didn't  ask 
their  opinion." 

The  obvious  effort  of  the  witness  was  to 
convince  the  Judge  that  she  was  so  shabbily 
dressed,  because  of  her  father's  niggardli- 
ness that  she  was  compelled  to  stay  out  of 
school.  On  the  trial  of  this  will  contest,  less 
than  a  year  and  a  half  later,  she  testified 
that  she  had  stayed  out  of  school  without 
her  father's  consent  and  had  lied  to  him 
about  it;  that  the  reason  she  stayed  out  of 
school  was  because  she  was  humiliated  by 
the  references  of  -her  schoolmates  to  the 
then  pending  divorce  case  between  her  fa- 
ther and  mother,  and  that  when  she  finally 
told  her  father  of  this  he  consented  that  she 
remain  away  fi'om  school  and  take  private 
music  lessons  instead.  She  further  stated 
that  the  reason  she  did  not  give  this  testi- 
mony in  the  divorce  case  was  because  her 
father  already  Imew  it.  She  was  question- 
ed and  answered  as  follows: 

"Q.  Why  didn't  yon  say  It  at  that  time? 
A.  He  knew  when  he  gave  me  permission. 

"Q.  Why  didn't  you  say  it?  A.  He  was 
there,  and  he  knew  when  he  gave  me  permis- 
sion.   •    •    • 

"Q.  Was  It  harder  for  you  to  teptify  from 
the  stand  that  he  bad  given  you  permission  to 
stay  out  of  school  than  to  testify  tiiat  he  hadn't 
furnished  you  the  money  with  which  to  go  to 
school?  A.  No;  that  was  why  I  quit.  That 
was  one  reason,  and  then  on  account  of  the  di- 
vorce; that  is  another  reason;  and  he  knew 
bow  I  felt  about  it,  and  he  cried  and  felt  bad 
for  me.    •    •    • " 

Is  It  to  be  wondered  at  that  a  sane  man 
who  had  cried  and  felt  bad  when  his  daugh- 
ter had  left  school  because  she  was  humiliat- 
ed by  an  action  for  divorce  between  her  fa- 
ther and  mother  should  bitterly  resent  that 
daughter  testifying  in  the  trial  of  that  di- 
vorce action  that  she  had  stayed  out  of 
school  because  he  was  so  stingy  that  he 
would  not  furnish  her  clothing  to  wear 
there? 

The  significance  of  this  evidence  lies  In 
the  fact  tliat  the  medical  experts  testifying 
for  contestant  based  their  conclusion  almost 
entirely  upon  the  assumption  that  there 'was 
no  change  In  the  affection  of  the  father  for 
the  daughter,  and  no  reason  for  such  change 
or  for  a  will  disinheriting  his  favored  child. 
We  are  not  left  to  mere  Inference  in  seek- 
ing the  cause  for  his  wllL  The  Studay 
(January  20th)  before  he  died  he  told  Mrs. 
Beck,  an  intimate  acquaintance,  that  he  had 
left  Doris  out  of  his  wllL  To  this  the  wit- 
ness replied  that— 


the  daughter  'Vould  come  around  some  day 
and  tell  him  how  much  she  loved  him,  and  did 
not  want  to  testify  in  the  divorce  action,  and 
that  her  mother  compelled  her  to,  and  that  he 
would  forgive  her,  and  he  said:  'It  will  take 
a  great  deal  ot  explaining  to  set  her  straight 
with  me.  But  I  didn't  leave  her  out  as  a  mat- 
ter of  punishment.  I  am  not  angry  with  her; 
I  am  just  terribly  grieved  that  she  bad  so 
little  sense  of  honor  that  she  could  go  on  the 
stand  and  perjure  herself  as  she  did;  but  that 
is  not  the  idea.  In  the  settlement  with  her 
mother  I  gave  the  mother  the  home  and  its 
contents,  besides  other  consideration,  and  I, 
of  (ftuise,  expect  the  home  eventually  to  go  to 
Doris,  and  that  will  be  her  portion  of  tbe  es- 
tate, in  my  opinion.'  "  • 

He  added : 

"Doris  was  a  disappointment  to  him;  that 
she  was  not  honorable." 

O.  li.  Gvarts,  an  attorney  at  law,  testified 
that  in  September,  1916,  the  testator  said  he 
had  made  a  liberal  offer  of  settlement  to  his 
wife,  and  that  he  was  taking  into  considera- 
tion in  making  the  offer  "that  he  believed 
his  wife  would  look  out  for  the  property  he 
was  turning  over  to  her,  which  he  considered 
about  half,  and  if  she  looked  out  for  it  his 
cliildren  by  her  would  finally  get  the  prop- 
erty." That  the  day  the  interlocutory  decree 
of  divorce  was  entered  the  witness  talked 
with  testator,  and — 

"he  said  he  had  given  to  his  wife  more  prop- 
erty than  he  thought  necessary,  and  had  done 
better  by  her;  that  he  had  children  by  his  first 
wife,  and  his  second  wife,  and  believed  the 
second  wife  would  look  out  for  the  children  of 
that  marriage,  and  that  they  would  finally  get 
the  property,  and  he  was  perfectly  satisfied 
with  the  settlement  with  the  idea  that  these 
children  of  the  second  wife  would  get  the  prop- 
erty finally. 

"He  seemed  to  be  well  satisfied  that  the  mat- 
ter was  finally  adjusted,  and  discussed  some 
of  the  conditions  of  the  agreement,  but  these 
I  do  not  remember,  except  one  that  was  be 
paid  his  wife  $5,000  partly  in  money  and  part 
in  some  obligation,  and  was  to  pay  iier  |75  or 
$100  a  month." 

Dr.  J.  D.  Ball  was  asked  as  to  the  effect 
upon  his  opinion  if  the  testator  subsequently 
calmly  and  understandingly  discussed  the 
terms  of  the  will,  and  allowed  it  to  stand  and 
was  questi<nied  and  replied  as  follows: 

"A.  If  he  had  discussed  it  rationally  and  in- 
fellisently  and  without  emotion  and  had  a 
remembrance  of  what  he  had  done  and  took 
into  consideration  all  of  the  facts  of  his  as- 
sociation with  the  various  members  of  the 
family,  it  would  t>e  different." 

It  is  dear  from  the  record  that  the  medi- 
cal experts  in  expressing  an  opinion  relied 
very  largely  upon  the  Implied  assumption  in 
the  hypothetical  question  that  there  was  no 
sane  or  logical  reason  for  a  change  of  atti- 
tude on  the  part  of  the  father  toward  tho 
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daughter.    This  te  manifest  by  the  cross-ex- 
amination of  Dr.  H.  0.  McClenaban: 

"Q.  Could  it  be  posrible  that  Mr.  €k>iild  could 
have  a  reaaon  aafBcieiit  to  himself  for  changin!; 
his  affection  from  liis  danghter?  A.  Very  much 
■o;  but  the  qnestion  does  not  relate  anything 
of  that  kind.    •    •    • 

"Q.  We  won't  exclude  the  former  relations ; 
we  will  say  that  the  relations  were  just  as  the 
question  expressed  them  to  be — was  he  of  suf- 
ficiently strong  mind  that  he  could  have 
changed  his  mind  as  to  that,  and  changed  bis 
affections  from  his  daughter  to  another  mem- 
ber of  the  family,  if  he  had  sufficient  reason 
to  himself?  A.  If  there  was  sufficient  reason 
for  it,  and  he  gave  valid  reasons  for  cutting 
his  daughter  out  of  the  will;  no  matter  what 
his  state  of  mind  was,  if  the  instrument  was 
a  logical  one  for  this  man  to  maKe,  the  condi- 
tion of  the  man's  mind  would  not  enter  as  a 
factor.  A  lunatic  can  make  a  valid  will,  if  it 
is  a  logical  will. 

"Q.  Then  you  would  think  that  Mr.  Gould, 
suffering  as  he  was  from  this  trouble,  could 
have  sufficient  reasons  to  himself  for  changing 
his  mind  as  to  his  affections  for  his  daughter? 
A.  Yes,  sir;   if  he  did  that— certainly. 

"Q.  So  that  there  would  be  conditions  undef 
which  this  will  would  be  absolutely  valid,  even 
suffering  as  he  was  from  this  trouble?  A. 
Tes,  sir. 

"Q.  There  couldn't  be  any  question  about 
that  in  your  mind?  A.  Generally  speaking,  I 
should  say  yes. 

"Q.  He  was  of  sufficiently  strong  mind  to 
pass  on  a  reason  for  changing  his  own  mind? 
A.  I  don't  think  there  is  anything  in  the  ques- 
tion that  would  justify  me  in  passing  an  opin- 
ion upon  his  reasoning  capacity. 

"Q.  Nothing  in  what  question?  A.  In  the 
hypothetical  question. 

"Q.  You  are  not  passing  upon  his  reasoning 
qualifications?  A.  No,  I  was  taking  the  man's 
condition,  and  his  emotional  stress  under 
which  he  was  on  the  17th  day  of'January,  the 
date  of  this  will,  plus  the  provisions  of  the 
will,  in  rendering  my  opinion. 

"Q.  Perhaps  we  don't  understand  one  an- 
other— I  am  assuming  that  these,  emotions  that 
you  speak  of  could  be  brought  about  by  some 
act  or  conduct  on  the  part  of  the  daughter 
that  would  be  sufficient  to  Mr.  Gould?  A. 
Yes,  sir;    and  generally  are. 

"Q.  And  so  far  as  he  was  concerned,  the 
making  of  the  will  under  those  conditions,  he 
would  be  of  sufficient  mind  to  dispose  of  his 
property  in  that  way?  A.  I  don't  think  you 
furnish  me  hardly  enough  there  to  pass  an 
opinion,  if  I  have  to  carry  those  facts  stated 
in  the  hypothetical  question. 

"Q.  I  am  going  away  from  that  hypothetical 
question.  A.  Are  yon  including— assuming  the 
hypothetical  question? 

"Q.  What  I  am  getting  at  now  is  the  rea- 
soning operation  and  quality  of  the  mind  we 
are  dealing  with— that  is,  would  it  be  true  that 
a  man  suffering  as  he  was  would  have  a  strong 
mind  enough  to  act,  and  act  intelligently,  and 
act  rationally,  under  a  given  state  of  circum- 
stances—that is  to '  say,  even  suffering  as  he 
was  and  with  the  degree  of  love  that  he  had 
for  his  daughter  in  prior  years ;  something 
had  come  about  that  viat  tufficient  to  him  to 
change  hit  mind  in  that  regard  and  make  thit 


teUl,  whether  he  would  have  a  sufficiently 
strong  mind,  suffering  under  the  disease  as  he 
was,  to  make  a  will  that  would  be  valid?  A; 
There  is  no  qnestion  about  it."     (Italics  ours.) 

Without  further  quotation  from  the  evi- 
dence it  iB  clear  from  what  has  been  stated 
that  there  was  omitted  from  the  hypotheti- 
cal question  an  uncontroverted  fact  which 
would  have  required  the  contestant's  experts 
to  have  pronounced  the  testator  sane,  name- 
ly, that  there  was  a  rational  basis  for  the 
will  and  for  the  testator's  attitude  as.  therein 
expressed  toward  hia  danghter  and  wife. 

This  brings  u8  to  a  farther  consideration 
of  the  hypothetical  question  and  to  appel- 
tont's  objection  thereto.  The  question,  after 
a  statement  of  the  assumed  facts  as  address- 
ed to  Dr.  Ball,  concludes  as  follows : 

"Will  yon  state  whether  or  not  in  your  opin- 
ion the  man  was,  on  the  17th  day  of  January, 
1918,  of  sound  or  disposing  mind,  and  what- 
ever your  answer  is  give  your  reasons  for 
your  answer?' 

To  this  the  following  objection  was  inter- 
posed:   . 

"Mr.  Freeman:  We  now  object  to  the  qnes- 
tion propounded  to  the  witness  on  the  ground 
it  is  incompetent,  irrelevant,  and  immaterial, 
and  on  the  further  ground  it  ia  witiiout  foun- 
dation and  not  a  subject  of  hypothetical  ques- 
tion, but  if  subject  to  hypothetical  question, 
the  question  itself  is  incomplete  and  does  not 
state  the  eridenco  in  such  a  substantial  way 
as  to  satisfy  the  law.  *  •  ♦  A.  The  individ- 
ual described  in  the  case  presented  to  me  was 
not  of  sound  and  disposing  mind.  •  •  • " 
(Italics  ours.) 

As  the  question  was  addressed  to  Dr.  H.  C. 
McClenahan,  "or"  was  displaced  by  "and," 
80  the  question  was  whether  the  man  was 
of  "sound  and  disposing  mind."  This  wit- 
ness was  also  shown  the'virill  and  over  the 
same  objection  answered,  "I  don't  think  he 
was  of  sound  mind,  nor  do  I  believe  he  was 
of  disposing  mind  at  the  time  he  executed 
that  will,  and  under  the  conditions  as  stated 
in  the  hypothetical  question,"  and  in  giving 
the  reasons  for  the  oi^nion  states  among 
other  reasons: 

"He  made  a  will  that  is  not  consonant  with 
bis  attitude  towards  his  daughter— his  previ- 
ous attitude.    •    •    •" 

It  is  claimed  by  appellants  that  the  hypo- 
thetical question  invaded  the  province  of  the 
Jury,  within  the  rule  stated  In  Estate  of 
Taylor,  92  Cal.  564,  28  Pac.  603,  and  Nobles 
V.  Button,  7  CaL  App.  25,  93  Pac.  289,  but 
respondent  contends  that  the  objection  did 
not  sufficiently  advise  the  court  that  counsel 
was  invoking  that  rule.  We  need  not  deter- 
mine that  matter,  for  the  reason  that  in  any 
view  of  the  case,  even  if  the  evidence  was 
ndnilssihle,  it  is  insufficient  under  the  facts 
to  support  a  verdict.  It  1*  true,  however, 
that  the  evidence  is  weakened  by  the  form 
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of  the  qnestlon  and  answers,  so  that  it  is 
at  least  doubtful  as  to  whether  the  witnesses 
were  basing  their  answers  upon  a  conclusion 
of  law  from  an  assumption  of  fact  This 
may  be  illustrated  by  this  portion  of  the  tes- 
timony of  Dr.  Ball  on  cross-examination : 

"Q.  If  it  were  shown  to  you  on  the  day  of 
the  making  of  bis  will  he  testified  fully  in  an 
action,  describing  his  property  fully,  so  far  as 
be  had  gone  into  the  matter,  and  during  the 
day,  while  be  may  have  hod  an  attack,  as  stat- 
ed, of  indigestion,  or  some  stomach  trouble,  he 
recovered  from  that,  and  was  cheerful,  and 
without  emotion,  transacted  business  of  con- 
siderable consequence,  would  that  liaye  any 
eifect  upon  your  opinion?  A.  An  individual 
might  know  the  nature  of  his  act;  he  might 
know  that  be  was  making  a  will,  he  might 
even  know  the  extent  of  his  property  within 
reason,  and  still  not  be  of  sound  mind,  for  the 
reaion  that  he  would  not  underttand  or  appre- 
ciate hit  obligation*  to  those  that  were  dear 
and  near  to  him.  In  tbis  case  particularly 
there  is  not  sufiScient  correlation  l>etween  his 
conduct  prior  and  sulMequent  to  the  diseased 
condition."     (Italics  ours.) 

While  the  witness  had  in  mind  the  correct 
legal  rule,  stated  in  general  terms,  it  is 
clear  his  answer  is  based  upon  that  rule,  and 
that  his  application  of  the  rule  may  have 
been  wrong  in  this  particular  case.  For 
^here  the  testator  knew  that  the  contestant 
was  his  daughter;  that  she  was  married; 
that  she  was  her  mother's  sole  heir;  that 
the  law  required  that  she  be  recognized  in 
his  will ;  that  he  had  other  children  entitled 
to  his  bounty;  tliat  the  burden  of  support- 
ing the  daughter  had  shifted  by  the  law  to 
her  husl>and;  that  the  interlocutory  decree 
of  divorce  and  property  settlement  had  whol- 
ly changed  the  disposition  of  his  property 
in  case  Ite  died  intestate — ^it  is  clear  that  he 
had  sufficient  appreciation  of  his  obligations 
to  his  daughter  and  bis  other  children  to 
make  a  will.  Whether  the  witness  believed 
so  or  not,  we  cannot  tell  from  the  record. 

[3]  It  appears  then  that  no  witness  has 
pronounced  the  testator  of  unsound  mind, 
whatever  may  have  been  the  status  of  the 
hypothetical  man  described  in  the  question 
submitted  to  the  experts.  The  Jury  also  fail- 
ed to  pronounce  the  testator  of  unsound 
mind.    The  verdict  is  as  follows: 

"We,  tbe  jury  in  the  above-entitled  cause, 
Hnd  a  verdict  in  favor  of  the  contestant  (plain- 
tiff)." 

The  law  requires  a  special  verdict  In  a  will 
contest  (section  1314,  Code  Civ.  Proc.)  and 
tlie  Jury  should  have  found  specifically  upon 
the  ultimate  fact  of  Incompetence  (Estate  of 


Benton,  131  Cal.  472,  474,  63  Pac.  776),  and 
a  general  verdict  is  unauthorized  (In  rs 
Langan,  74  Cal.  853,  16  Pac.  188). 

[4]  The  court  by  its  third  Instruction  tdd 
the  Jury  that  they  could  take  into  considera- 
tion whether  or  not  the  will  was  natural  or 
unnatural  in  determining  tbe  soundness  or 
unsoundness  of  the  testator's  mind,  and  bjr 
Instruction  No.  4  told  them  that  they  could 
weigh  the  circumstance  that'  be  gave  his 
daughter  no  more  than  a  dollar  in  determin- 
ing the  soundness  or  unsoundness  of  the  tes- 
tator's mind  and  by  Instruction  No.  6,  that 
they  could  consider  the  "affection  and  state 
of  mind"  of  the  testator  toward  contestant 
for  the  same  purpose.  In  view  of  these  In- 
structions, and  the  fact  that  the  Instructions 
on  mental  capacity  were  couched  in  very  gen- 
eral terms,  the  court  might  well  have  given 
instructions  6  and  12,  proposed  by  the  appel- 
lants as  follows : 

"If  you  find  from  the  evidence  in  this  case 
that  the  testator  bore  some  ill  will  or  dislike 
townrdg  one  or  more  of  bis  children,  yon  are  in- 
Anicted  that,  if  the  testator  was  infiuenced 
thereby  to  make  bis  will  as  be  did,  and  at  the 
time  was  of  sound  mind,  and  did  so  of  his 
own  free  choice,  his  will  would  be  valid,  and 
should  be  recognized  by  you.  Even  if  he  did 
it  unjustly,  or  with  mistaken  opinion  as  to  the 
matters  involved,  tbis  wonld  not  invalidate  the 
will,  but  would  rather  tend  to  explain  why  he 
made  his  will  as  he  did." 

"A  will  may  bo  considered  unnatural  whea 
It  is  different  from  that  which  might  have  been 
expected  by  relatives  of  the  testator,  or  by  the 
jury.  But  the  consideration  of  that  question 
is  of  no  importance  in  a  case  in  which  the  evi- 
dence dearly  shows  that  the  testator  at  the 
time  he  made  his  will  was  of  sound  mind,  and 
therefore  competent  under  the  law  to  make  it. 
Such  evidence  is  of  no  moment,  therefore,  in 
.toy  case  involving  the  validity  of  a  will  nnlesa 
there  is  some  evidence  immediately  tending  to 
show  mental  incapacity." 

The  instru<!tion  that  tbe  Jury  could  take 
Into  consideration  the  unnatural  character 
of  the  will  without  any  explanation  of  how 
that  fact  was  to  be  correlated  with  other 
facts  might  well  be  misleading. 

While  the  failure  to  give  these  instructions 
may  have  contributed  to  the  verdict,  and  to 
the  miscarriage  of  Justice  manifested  by  the 
verdict,  we  base  our  reversal  of  the  Judg- 
ment solely  upon  the  fact  that  it  is  wholly 
without  support  in  the  evidence. 

Judgment  reversed. 

We  concur:  SHAW,  C.  J.;  SLOANE,  J.; 
SHURTLEFP,  J,;  WASTE,  J.;  BICHARDS. 
Justice  pro  tem. 
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(District  Court  of  Appeal,  Second  District,  Di' 
vision  2,  California.    Feb.  11,  1922.) 


1.  Homicide  ®=3 1 66 (6)— Defendant's  tlireats  to 
Induce  wife  of  person  assaulted  to  leave  hus- 
band held  admissible. 

In  a  prosecution  for  assanlt  with  intent 
to  marder  which  was  committed  when  prosecut- 
ing witness  found  defendant  at  witness'  home, 
defendant  claimed  he  bad  gone  there  to  remoye 
a  misonderstandinc  existing  between  himself 
and  witness'  wife,  evidence  on  behalf  of  the 
prosecution  that  defendant  had  threatened  the 
wife  in  an  endeavor  to  induce  her  to  leave  her 
husband  was  clearly  admissible. 

2.  Witnesses  €e3277(3)  —  Cross-examination 
concerning  defendant's  relations  with  wife  of 
prosecuting  witness  held  proper. 

In  a  prosecution  for  assault  to  murder 
where  defendant  had  testified  he  went  to  the 
home  of  prosecuting  witness  for  an  innocent 
purpose,  it  was  not  error  to  permit  the  district 
attorney  to  cross-examine  him  as  to  whether 
he  had  threatened  the  wife  of  prosecuting  wit- 
ness if  she  refused  to  yield  to  him,  and  whether 
he  had  been  to  see  her  a  great  many  times  in 
her  husband's  absence. 

3.  Criminal  law  €=>829(5)--Reqnested  chargo 
on  threats  against  accused  as  affecting  self- 
defense  held  covered. 

In  a  prosecution  for  assault  to  murder,  a 
requested  charge,  that  defendant  had  a  right  to 
consider  threats  made  against  him  by  the  prose- 
cuting witness  in  determining  whether  the  ap- 
pearances were  such  as  to  justify  a  reason- 
able man  believing  he  was  in  danger  from  the 
prosecuting  witness,  was  sufficiently  covered 
by  an  instruction  that  the  circumstances  indi- 
cating danger  should  be  viewed  fron)  the  stand- 
point of  defendant,  and  all  facts  relating  there- 
to considered,  including  threats  made  by  the 
person  assaulted  against  the  defendant. 

4.  Orlmlaal  law  «=»8I5(I)  --  Instruction  on 
flight  need  not  require  finding  defendant  knew 
be  was  accused  of  crime. 

An  instruction  ttiat  the  flight  of  a  person 
immediately  after  the  commission  of  a  crime, 
or  after  a  crime  has  been  committed  with  which 
he  is  charged,  is  a  circumstance  indicating 
guilt,  was  not  erroneous  for  failing  to  .require 
a  finding  that  accused  knew  when  he  fled  that 
be  was  accuaed  of  the  crime. 

5.  Criminal  law  ®=»824(  15)— Defendant  cannot 
complain  of  omission  of  form  of  verdict  which 
h«  did  not  request  to  haVe  submitted. 

In  a  prosecution  for  an  assault  to  murder, 
defendant  cannot  on  appeal  complain  that  no 
form  of  verdict  convicting  of  assault  with  a 
deadly  weapon  was  submitted,  where  he  made 
no  request  for  an  instruction  on  the  form  of 
such  verdict. 

6.  Criminal  law  (e=s>ll73(S)— Failure  to  submit 
form  for  conviction  of  assault  with  deadly 
weapon  held  favorable  to  defendant. 

In  a  prosecution  for  assault  to  murder, 
where  the  court  had  instructed  defendant  might 
be  convicted  of  assault  with  a  deadly  weapon 
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and  had  submitted  to  the  jury  only  two  forms 
of  verdict,  one  of  which  was  a  geileral  verdict 
for  the  people,  and  the  other  was  a  general 
verdict  of  not  guilty,  which  under  Pen.  Code,  { 
1151,  import  a  conviction  or  acquittal  of  the 
offense  charged,  the  failure  to  submit  a  form 
of  verdict  for  conviction  of  assanlt  with  a  dead- 
ly weapon  was  error  favorable  to  accused. 

7.  Homkildfl  ®=»286(l)  —  instruction  on  pre- 
sumption of  Intent  held  not  Inconsistent  with 
requirement  speciflo  Intent  must  be  proved. 
In  a  prosecution  for  assault  to  murder,  in- 
structions that  a  person  is  presumed  to  in- 
tend the  natural  and  probable  consequences  of 
his  own  acts,  and  that  the  intention  is  mani- 
fested by  the  drcumstances  connected  with  the 
offense  and  the  sound  mind  and  discretion  of 
accused,  were  not  inconsistent  with  an  instruc- 
tion that  the  intent  to  murder  must  be  proved 
as  a  fact  in  order  to  sustain  a  conviction  for 
that  offense,  since  the  instructions  on  presump- 
tion did  not  purport  to  refer  to  the  specific  in- 
tent and  could  have  been  applied  to  the  intent 
with  which  various  other  acts  were  committed. 


Appeal  from  Superior  Court,  Los  Angeles 
County;   Russ  Avery,  Judga 

R.  Minamino  was  convicted  of  aasault  with 
intent  to  commit  murder,  and  he  appeals 
from  the  Judgment  and  from  the  order  deny- 
ing bis  motion  for  a  new  triaL    Affirmed. 

J.  Marion  Wright,  of  Los  Angles,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  W.  Malt- 
man,  Deputy  Atty.  Oen.,  for  the  People. 

CRAIG,  J.  The  defendant  was  convicted 
of  assault  with  intent  to  commit  murder  as 
charged  in  the  information.  From  a  Judg- 
ment and  order  denying  bis  motion  for  a 
new  trial  this  appeal  has  been  taken. 

The  facts,  in  so  far  as  they  affect  the  is- 
sues here  involved,  are  as  follows :  On  the 
16th  day  of  December,  1920,  the  defendant 
visited  the  residence  of  the  complaining  wit- 
ness, who  was  absent  but  whose  wife  was  at 
their  home.  Later  the  complaining  witness, 
K.  Ozawa,  returned  and  found  the  defendant 
and  Mrs.  Ozawa.  A  conversation  was  held 
having  to  do  with  the  relation  of  Mrs.  Ozawa 
and  the  defendant  According  to  the  peo- 
ple's witnesses,  Ozawa  ordered  the  defendant 
to  leave  the  house  and  the  defendant  fired 
shots  at  the  complaining  witness.  Two  of 
these  struck  him.  The  defendant  and  Ozawa 
both  went  out  of  the  bouse  and  the  defendant 
tfred  further  shots,  but  these  did  not  strike 
Ozawa. 

The  defendant  denied  shooting  Ozawa  and 
claimed  that  he  was  the  one  who  was  attack- 
ed and  that  the  shots  were  fired  in  a  strug- 
gle, but  denied  that  the  revolver  was  at  any 
time  in  his  hands.  The  evidence  of  the 
Ozawas  sustains  the  jury  in  returning  a  ver- 
dict of  "guilty  of  assault  with  intent' to  com- 
mit murder." 


«s>For  oUiar  canes  see  same  topic  and  KEY-NUMBER  in  all  Key-Numb«red  Olsests  and  Indezaa 
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The  defendant  testified  as  an  explanation 
of  bis  being  at  tbe  Ozawa  borne  that  be  went 
there  to  remove  a  misunderstanding  existing 
between  Mrs.  Ozawa  and  bipiself.  Iq  decid- 
ing whether  the  Ozawas'  version  of  the  affair 
was  the  truth  or  that  stated  by  the  defend- 
ant, and  especially  as  to  his  claim  that  he 
was  attacked  by  the  comtdainiug  witness  and 
his  wife,  it  was  important  that  the  Jury  de- 
termine for  what  purpose  defendant  came 
to  the  Ozawa  home.  It  Is  quite  possible  that, 
where  the  participants  and  only  persons  hav- 
ing first  hand  knowledge  of  the  encounter 
flatly  contradict  one  another,  the  element  of 
motive  might,  in  the  mind  of  the  Jury,  be  de- 
terminative in  deciding  whore  lay  the  truth 
in  the  whole  matter;  The  defendant  evident- 
ly regarded  this  as  Important,  for  he  careful- 
ly explained  to  the  jury  his  purpose  in  going 
to  Ozawa's  residence. 

[1]  The  contentions  of  the  defendant  In 
this  appeal  have  to  do  with  alleged  error  in 
the  introduction  of  evidence  having  a  bear- 
ing on  the  question  of  motive  and  the  refus- 
ing and  giving  of  certain  instructions.  The 
district  attorney  attempted  to  show  that  the 
defendant  had  endeavored  to  Induce  Mrs. 
Ozawa  to  leave  her  hu^and  and  go  with 
him,  and  in  this  attempt  had,  among  other 
tilings,  threatened  to  kill  her  if  she  did  not 
accede  to  his  demands.  During  the  taking 
of  testimony  on  the  people's  case  In  chief, 
the  court  sustained  objections  to  questions 
calling  for  answers  of  this  character.  Be- 
gardless  of  whether  or  not  they  were  then 
proper,  when  tbe  defendant  took  the  stand 
and  told  his  story  they  became  so  as  cross- 
examination.  At  this  time  the  objections  of 
the  defendant  were  overruled.  Later  Mrs. 
Ozawa  was  produced  as  a  witness  and  in  re- 
buttal testified  to  the  threats  of  the  defend- 
ant which  he  had  denied  and  which  accord- 
ing to  ber  testimony  were  made  in  an  en- 
deavor to  induce  her  to  leave  her  husband 
and  enter  Into  unlawful  relations  with  tbe 
defendant  We  think  this  evidence  was  clear- 
ly admissible. 

[2]  Appellant  Insists  that  th«re  was  no 
irround  upon  which  the  district  attorney  had 
the  right  to  ask  the  following  questions: 

"Q.  'Now,  did  this  conversation  occur — did 
you  on  that  occasion,  or  did  the  defendant  on 
tliat  occasion,  ask  you  to  have  nnlawfol  rela- 
tioiTwitb  him,  and  threaten  you,  to  kill  you,  jf 
you  did  not  have  that  relation  with  him,  wiui 
this  revolver  that  you  have  previously  testified 
to?' " 

"Q.  'Tou  bad  been  to  see  Mrs.  Ozawa  on  a 
great  many  occasions  in  Mr.  Ozawa's  absence 
before  the  last  of  November,  hadn't  yon?" 

Common  observation  teaches  that  a  man 
who  has  sustained,  or  attempted  to  sustain, 
unlawful  relations  with  another's  wife,  may 
be  expected  to  entertain  HI  will  and  perhaps 
hatred  toward  tbe  husband.  If  the  motive 
which  actuated  the  defendant  was  a  proper 


question  for  tbe  jory  to  conalder,  sorely  these 
questions  and  the  answers  elicited  by  tben 
were  entirely  proper  to  show  motive  on  tbe 
part  of  tbe  defendant  The  court  instructed 
tbe  Jury,  presumably  at  defendant's  request 
and,  at  any  rate,  without  his  objection,  that 
if  the  evidence  falls  to  show  motive  on  the 
part  of  the  accused  to  commit  the  crime 
charged,  this  is  a  circumstance  in  favor  of 
the  defendant's  innocence  and  Is  to  be  weigh- 
ed carefully  by  tbe  jury  In  connection  with 
the  other  evidence  In  making  up  the  verdict 
This  statement  of  law  is  elementary,  and  it  Is 
equally  so  that  evidence  tending  to  show 
motive  upon  the  part  of  the  accused  to  com- 
mit the  crime  charged  Is  competent  and  r^e- 
vant  In  a  case  of  this  character 

[3]  Appellant  Insists  that  the  court  erred 
in  refusing  to  give  aa  instruction  requested 
by  the  defendant  to  tbe  effect  that  the  de- 
fendant bad  a  right  to  take  into  considera- 
tion threats  made  against  blm  by  the  com- 
plaining  witness  or  others  acting  in  conjunc- 
tion with  him ;  that  he  had  a  right  to  take 
these  threats  into  consideration  at  the  time 
of  the  shooting ;  and  that  the  jury  must  con- 
sider them  In  determining  whether  or  not 
the  appearances  were  such  as  to  justify  the 
defendant  as  a  reasonable  man  tn  believins 
that  he  was  about  to  suffer  death  and  great 
bodily  harm  at  the  hands  of  the  complalnlns 
witness  or  those  acting  in  concert  with  him. 
The  prlndple  of  law  stated  in  this  instruc- 
tion was  given  to  tbe  jury  in  another  port 
of  the  charge  where  the  jury  was  told  ibat — 

"In  arriving  at  a  conclusion  as  to  whether 
appearances  to  the  defendant  at  the  time  of  the 
assault  were  such  as  to  lead  a  reasonable  man 
to  believe  that  he  was  about  to  suffer  death 
or  great  bodily  harm  at  tbe  bands  of  the  per- 
sons assaulted,  you  should  view  the  circum- 
stances and  appearances  from  the  standpoint 
of  the  defendant,  and  take  into  consideration 
all  tbe  facts  that  have  been  testified  to,  that 
may  actually  have  influenced  iiim  in  his  belief, 
such  as  the  attitude  and  manner  and  ihreata 
made  hy  the  person  astaiUted  againtt  the  de- 
fendant, if  any  have  been  proven;  the  danger- 
ous violent  character  of  the  said  person  assault- 
ed, if  such  has  been  proven;  tiie  sise  and 
strength  of  said  person  assaulted,  and  all  oth- 
er facts  and  drcumstances  in.  evidence  which 
would  tend  to  raise  a  reasonable  fear  in  the 
mind  of  the  defendant  as  a  reasonable  man." 
(Italics  ours.) 

[4]  The  court  also  gave  this  Instruction: 

"The  flight  of  a  person  immediately  after  the 
commission  of  a  crime,  or  after  a  crime  has 
been  committed  with  which  he  is  charged,  is  a 
circumstance  to  be  weighed  by  tlie  jury  as  tend- 
ing in  some  degree  to  prove  a  consciousness  of 
guilt,  and  is  entitled  to  more  or  less  weight 
according  to  the  circumstances  of  the  particular 
case." 

It  is  claimed  that  this  Instruction  should 
not  have  been  given  unless  tbe  court  had  far- 
ther informed  the  jury  that  they  might  con- 
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slder  fligbt  as  Indicative  of  consciousness  of 
guUt  wbere  It  is  shown  tbat  the  defendant 
iaew  when  he  fled  that  he  was  chared  with 
having  committed  a  crime.  Consciousness 
of  guilt  must  exist  in  the  mind  of  (me  who 
has  committed  any  crime  involving  specific 
Intent,  regardless  of  whether  or  not  the  per- 
son is  aware  that  he  has  been  charged  with 
crime.  We  think  the  instruction  given  was  a 
proper  one.  There  is  nothing  in  the  case  of 
People  V.  Ifurphy  (C5al.  App.)  200  Pac.  484, 
to  the  contrary.  In  that  case  the  court  held 
that  the  evidence  showed  that  the  defendant 
had  knowledge  that  he  was  charged  with  the 
crime  in  question  and  therefore  was  not  prej- 
udiced. 

Another  instruction  pointed  out  as  erron- 
eous is  the  following: 

"Upon  retiring  to  the  jury  room  you  should 
select  one  of  your  namber  to  act  as  a  foreman 
or  forewoman,  and,  when  twelve  of  your  num- 
ber have  agreed  upon  a  verdict,  you  will  return 
to  the  court  and  announce  your  verdict.  If 
your  general  verdict  shall  be  in  favor  of  the 
people  of  tbe  state  of  California,  then  it  should 
read  as  follows :  'We,  the  jury  in  the  above- 
entitled  action,  do  find  the  defendant  guilty  of 
assault  with  intent  to  commit  murder  as  charged 
in  the  information.'  If  your  general  verdict 
should  be  in  favor  of  the  defendant,  it  should 
read  as  follows:  'We,  the  jury  in  the  above- 
entitled  case, '  find  the  defendant  not  guilty.'  " 

It  will  be  noted  that  the  instruction  com- 
plained of  expressly  referred  to  a  "general" 
verdict  only.  This  "Imports  a  conviction  or 
acquittal  of  the  offense  charged  in  the  in- 
dictment." Section  1151,  Pen.  Code.  But 
appellant  complains  that  this  instruction 
makes  no  mention  of  the  form  of  the  verdict 
which  the  jury  may  use  should  it  find  the  de- 
fendant guilty  of  assault  with  a  deadly  weap- 
on. 

[S]  It  does  not  appear  that  tbe  defendant 
requested  the  court  to.  Instruct  the  jury  as 
to  the  form  of  the  verdict  which  they  would 
ose  in  case  they  should  find  the  defendant 
guilty  of  assault  with  a  deadly  weapon. 
Therefore  he  cannot  complain  tliat  such  in- 
struction was  not  given.  People  v.  FrankUn, 
70  Cal.  641,  11  Pac.  797;  People  v.  Clark, 
145  CaL  727,  79  Pac.  434. 

[6]  Further,  the  instruction  under  consid- 
eration was  one  concerning  the  form  of  the 
general  verdict  to  be  used.  Where,  as  in  the 
Instant  case,  the  court  fully  instructed  the 
Jury  that  it  could  not  find  defendant  guilty 
as  charged  unless  it  found  as  a  fact  beyond 
a  reasonable  doubt  that  the  defendant  at  the 
time  of  the  assault  intended  to  kill  and  mur- 
der the  complaining  witness,  the  failure  of 
the  court  to  mention  the  form  that  might  be 
used  in  case  the  defendant  should  be  found 
guilty  of  the  lesser  offense  of  assault  with  a 
deadly  weapon  cannot  have  prejudiced  the 
defendant  The  court's  charge  elsewhere  ex- 
plained the  law  on  the  doctrine  of  reasonable 
206P.-80 


doubt  and  the  presumption  of  InnocenceL  In 
another  Instruction  the  Jury  bad  been  in- 
formed that  the  crime  of  assault  with  a  dead- 
ly weapon  was  included  in  the  charge  of  as- 
sault with  intent  to  commit  murder  and  un- 
der what  circumstances  the  Jury  might  find 
the  defendant  guilty  of  the  lesser  offense. 
We  cannot  assume  that  the  Jury  would  dis- 
regard these  instructions,  but  it  is  only  fair 
to  suppose  that  they  would  follow  them, 
and,  unless  convinced  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  of  the  higher 
offense,  they  would  acquit  him  altogether. 
People  V.  Clark,  supra.  If  error  were  com- 
mitted, it  was  favorable  to  the  defendant. 
People  V.  Clark,  supra,  and  People  v.  Lopez, 
135  CaL  25,  66  Pac.  966.  However,  we  hold 
tbat  no  error  has  been  shown. 

[7]  Finally  ai^ellant  turges  that  certain  in- 
structions on  the  presumptions  and  proof 
necessary  to  show  intent  were  conflicting  and 
that  two  of  them  were  erroneous. 

The  following  instruction  is  admitted  to 
have  been  a  correct  statement  of  the  law: 

"Ton  are  instrncted  that  the  defendant,  R. 
Minamino,  Is  charged  with  committing  an  as- 
sault with  a  deadly  weapon  upon  one  K.  Ozawa. 
In  order  to  convict  the  defendant  of  this  crime, 
it  must  be  proven  beyond  a  reasonable  doubt 
that  at  the  time  the  assault  was  made  upon  K. 
Ozawa,  if  you  find  there  was  such  an  assault 
made,  the  defendant  intended  to  kUl  and  mur- 
der Mid  K.  Ozawa,  and  this  intent  to  kill  and 
murder  mnst  be  proven  from  the  evidence  as  a 
fact,  and  that  this  intent  existed  at  the  time 
of  said  assault,  if  you  find  that  the  defendant 
did  assault  said  K.  Ozawa." 

The  instructions  said  to  be  inconsistent 
with  the  one  last  quoted  are: 

"A  person  most  be  presumed  to  intend  to  do 
that  which  he  voluntarily  and  willfully  does  in 
fact  do,  and  must  also  be  presumed  to  intend 
all  the  natural,  probable,  and  usual  consequen- 
ces of  his  own  acts." 

And— 

"The  court  further  instructs  the  jury  tha^ 
tbe  Intent  or  intention  with  which  an  act  i«i 
clone  is  manifest  by  the  circumstances  connect- 
ed with  the  offense  and  the  sound  mind  and 
discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  or  lunatics 
or  affected  with  insanity." 

We  find  no  error  in  the  giving  of  these  in- 
structions. The  principles  announced  by 
them  are  not  subject  to  dispute.  Counsel  ha.<' 
mistaken  their  application.  They  do  not 
purport  to  refer  to  the  specific  Intent  which 
is  an  element  of  the  offense  charged.  By  the 
first  Instruction  quoted  upon  this  phase  of 
the  case,  the  court  excluded  them  from  con- 
sideration in  this  regard.  But  the  jury  must 
weigh  all  of  the  evidence  before  them  and  in 
performing  that  duty  were  required  to  de- 
termine the  intent  with  which  many  acts 
were  done  by  the  various  parties  who  partlc- 
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Ipated  in  the  altercation  under  Investiga- 
tion. Tlie  charge  in  this  regard  is  entirely 
consistent  and  correct 

The  d^endant  was  fairly  tried  and  was 
found  guilty  as  charged  upon  evidence  fully 
sufficient  to  sustain  the  verdict. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur;  E1MLA.XS0N,  P.  J.; 
WORKS,  J. 


(56  Cal.  App.  %&) 

WESTERN    INDUSTRIES    CO.    V.    MASON 

MALT  WHISKY  DISTILLING  CO. 

•t  al.     (Civ.  3934.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Jan.  31,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  80, 
1922.) 

1.  Sales  4=s>l72— Faot  that  oompllaoca  tnears 
greatsr  sxpense  than  anticipated  did  not 
excuse  perrormance. 

The  fact  that  compliance  with  a  contract 
of  sale  of  slops  of  a  distillery  incurred  greater 
expense  in  regard  to  freight  rates  than  was 
anticipated  did  not  excuse  performance. 

2.  Sales  is=987(3)— Flndlns   that   delivery    of 
slops  was  not  to  be  made  In  any  particular  i 
manner  sustained. 

Under  a  contract  of  sale  of  slops  of  a  dis- 
tillery, evidence  held  to  support  the  construc- 
tion of  the  trial  court  that  delivery  was  to 
be  made  in  no  particular  way,  and  that  seller 
was  obliged  to  deliver  by  tank  cars  exclusively 
if  transportation  by  barge  was  not  feasible. 

3.  Contracts  «=>I76(I)— Construction  of  con- 
tract and  undispnted  evidence  for  oourt. 

Where  evidence  introduced  to  aid  in  the 
construction  of  a  contract  is  undisputed,  it  is 
the  duty  of  the  court  to  construe  the  contract 
in  the  light  of  such  evidence. 

4.  Appeal  and  errsr  ®=32 1 3— Question  treated 
below  as  one  of  law  so  treated  on  appeal. 

Where  question  was  treated  by  the  parties 
as  one  of  law  in  the  trial  court,  it  cannot  be 
urged  on  appeal  that  the  court  should  have 
submitted  it  to  the  jury. 

5.  Sales  «=>4I8(I2)— Rule  as  to  damages  from 
loss  of  profits  of  resale  stated. 

Generally,  in  the  absence  of  notice  of  a  re- 
sale contract  of  the  commodity  contracted  for, 
a  buyer  caunot  recover,  as  special  damages,  his 
loss  or  profit  on  such  resale  on  seller's  failure 
to  deliver  and  is  limited  to  the  market  value 
of  the  product;  but  this  rule  applies  only  where 
the  commodity  has  a  fixed  market  value  and  the 
buyer  is  in  a  position  upon  breach  to  supply 
himself  with  the  article  contracted  for. 

6.  Sales  ^=>4 1 6  (2)— Contrasts  of  sale  of  prod- 
uct extracted  from  slops  sold  held  admis- 
sible to  show  damages  for  nondelivery. 

Where  seller  of  distillery's  slops,  which  had 
no  market  value,  had  knowledge  that  buyer  had 


purchased  the  same  for  the  purpose  of  extract- 
ing potash  salts  therefrom,  for  which  it  bed 
offers  of  purcfasse,  buyer's  contracts  for  sale  of 
the  potash  salts  were  admissible  in  evidence  to 
prove  value  and  loss  of  profits  resulting  from 
seller's  failure  to  deliver. 

7.  Trial  <s=9255(4)— Instruetlon  as  to  purpose 
of  evidence  unnecessary  In  absence  of  r*> 
quest. 

In  action  for  damages  for  nondelirery, 
where  plaintiff  was  permited  to  introdnee  in 
evidence  contracts  with  third  parties  to  show 
value  of  product  extracted  from  the  commod- 
ity sold,  his  counsel  disclaiming  that  measure 
of  damages  was  fixed  by  price  contained  in  con- 
tract, a  matter  made  clear  to  the  jury  by  the 
court  in  the  reception  of  the  evidence,  defend- 
ant cannot  complain  that  court  did  not  instruct 
upon  the  question,  at  least  in  the  absence  of  a 
request. 

8.  Appeal  and  error  $=3l050(l)— Admlssloa  of 
instrument  showing  facts  otherwise  in  ovi- 
denee  harmless. 

If  it  was  error  to  admit  contracts  in  evi- 
dence, there  was  no  prejudicisi  error  where  ev- 
erything shown  by  the  contracts  was  shown  by 
other  evidence  admitted  without  objection. 

9.  Sales  «=s86-^Asslgnment  of  righto  uo^or 
oontraet  to  purchase  held  valid. 

An  assignment  to  successor  by  bnyer  of 
rights  under  contract  to  purchase  the  slops 
from  a  distillery  was  valid  and  good  as  against 
the  seller. 

10.  Estoppel  ^s»92  (2)— Seller  estopped  to  de- 
ny power  to  assign  contract. 

A  distillery  was  estopped  to  question  the 
right  of  buyer  to  sssign  its  rights  under  a  con- 
tract of  purchase  and  sale  of  the  slops  of  the 
distillery,  where  It  recognized  the  assignee  as 
a  successor  of  the  buyer  and  made  deliveries 
to  it  and  received  payments  from  it. 

Appeal  from  Superior  Court,  Caty  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  the  Western  Indtistrleo  Com- 
pany against  the  Mason  Malt  Whisky  Dis- 
tilling Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Morrison,  Dunne  &  Brobeck  and  Norman 
A.  Eisner,  all  of  San  Francisco,  and  Thomas 
P.   Boyd,   of  San  Rafael,   for  ai^pllants. 

J.  O.  Meyerstein,  Oscar  Sutro,  and  Pillo- 
bury,  Madison  &  Sutro,  all  of  San  Frandsca 
for  respondent 

TYLER,  P.  J.  This  action  was  brought  to 
recover  damages  against  defendant  company 
for  breach  of  contract  By  a  separate  count 
plaintiff  has  Joined  aa  codcfendants  the 
stockholders  of  defendant  company.  Trial 
was  had  by  Jury  and  a  verdict  in  the  sum  of 
$300,000  was  rendered  In  favor  of  plaintiff. 
From  the  judgment  entered  thereon  this  ap- 
peal Is  taken. 

The  contract  sued  upon  was  entered  into 
by    and    between    defendant    Mason    Malt 
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Whisky  Distilling  Company  (hereafter  re- 
ferred to  as  the  Mason  Company)  and  the 
Western  Grain  &  Sugar  Products  Company, 
the  plalntifTs  predecessor  In  Interest  The 
contract  was  made  on  November  10,  1910, 
and  was  assigned  to  plaintiff  on  April  26, 
1917;  this  company  having  succeeded  to  the 
bnslness  of  the  Western  Grain  Company. 
Both  parties  operated  plants  for  the  mann- 
facture  of  alcohol;  plain tlflTs  works  being 
located  at  Agnew,  Santa  Clara  county,  and 
tha  defendant's  near  Sansalito,  in  Marin 
county.  The  process  of  manufacture  at  both 
plants  involved  the  distillation  of  molasses 
from  which  alcohol  was  extracted.  From 
this  process  there  resulted  a  certain  waste 
or  residuum  commonly  called  "slops."  These 
slops  contained  a  certain  percentage  of  pot- 
ash. Prior  to  the  time  the  contract  was  en- 
tered into,  defendant  company  had  been  dis- 
charging this  residuum  through  a  pipe  line 
into  Richardson's  Bay.  Plaintiff's  assignor 
had  developed  a  process  for  the  Incineration 
of  such  slops  and  the  extraction  of  potash 
therefrom,  and  was  desirous  of  obtaining 
those  of  defendant  company  to  be  used  for 
this  purpose.  A  contract  was  accordingly 
entered  into  by  the  parties  for  the  sale  of 
the  same.  The  contract  provided  that  the 
slops  from  defendant's  plant  up  to  70,000 
gallons  per  day  and  any  amount  in  excess 
thereof  that  plaintiff  could  receive  up  to 
100,000  gallons  per  day  should  be  delivered 
by  defendants  to  plaintiff  at  its  plant  at  Ag- 
new. The  gravity  was  provided  for  and  It 
was  stipulated  that  the  slops  should  con- 
tain not  less  than  1.25  units  of  soluble  K2O 
(potash)  per  ton  of  2,000  pounds.  The  price 
was  fixed  at  50  cents  per  unit  of  potash 
contained  in  a  ton  plus  freight  at  the  rate 
of  85  cents  per  ton;  this  combination  of 
prices  being  equivalent  to  $1.18  per  unit  of 
Boluahle  potash  contained  in  the  slops  per 
ton.  net,  f.  o.  b.  cars  at  Agnew.  Any  reduc- 
tion in  freight  rates  was  to  be  shared  equal- 
ly between  the  seller  and  buyer,  and  any 
profits  arising  in  freight  on  account  of  con- 
centration of  the  slops  at  plant  of 'Seller 
should  belong  to  the  seller.  For  the  pur- 
pose of  determining  the  potash  content,  it 
was  provided  that  a  sample  of  each  carload 
shipment  was  to  be  drawn  by  both  parties, 
by  the  seller  at  point  of  loading  cars,  and 
by  the  buyei)  at  point  of  emptying  cars. 
The  contract  contained  a  clause  that  in  the 
event  of  strikes,  or  for  any  other  cause  Inter- 
fering with  transportation  or  production  of 
the  goods,  seller  might  suspend  deliveries 
during  actual  time  of  such  delay  or  inter- 
ference, and  a  similar  provision  protected 
buyers  against  receipt  of  deliveries.  The 
'contract  was  to  remain  in  force  until  July 
15,  1917,  with  renewal  options  to  extend  as 
long  as  the  buyer  might  see  fit,  under  the 
same  terms  and  conditions,  such  renewals, 
however,  not  to  extend  for  a  period  there- 
after longer  than  two  years. 


Performance  of  the  contract  was  entered 
upon,  and,  subsequently,  on  April  26,  1917,  it 
was  assigned  to  plaintiff,  the  successor  of 
the  original  company,  and  after  this  date 
all  slops  were  billed  by  defendant  to  the  new 
company  and  paid  for  by  it.  Plaintiff  re- 
newed the  contract  pursuant  to  the  option 
at  various  times  and  for  stated  periods,  until 
finally  renewal  was  requested  for  the  full 
remaining  period  of  one  year.  This  final 
election  of  renewal  was  made  on  March  21, 
1918,  and  after  defendants  had  notified  plain- 
tiff that  they  would  make  no  further  de- 
liveries, for  the  reason,  as  they  stated,  that 
they  lacked  suitable  transportation  facili- 
ties, and  no  further  deliveries  were  made, 
notwithstanding  that  the  contract  provided 
that  in  the  event  of  means  of  transportation 
failing  that  deliveries  might  be  suspended, 
not  terminated.  Thereafter  this  action  was 
brought.  The  complaint  alleges  the  mak- 
ing of  the  contract  on  November  10,  1016, 
with  plaintifTs  assignor,  the  assignment  and 
ownership  by  plaintiff  of  the  contract,  and 
the  breach  thereof,  and  concludes  with  a 
prayer  for  damages.  The  answer  of  de- 
fendants denied  that  the  Mason  Company 
failed  or  refused  to  make  deliveries  con- 
trary to  the  terms  of  their  contract,  and  al- 
leged in  substance  that  transportation  was 
interfered  with,  and  that  the  only  possible 
means  of  delivery  was  by  barges  in  conjunc- 
tion with  tank  cars,  and  that  for  various 
reasons  defendants  were  unable  to  obtain 
the  same.  About  a  year  after  the  com- 
plaint was  filed  and  after  the  trial  had  com- 
menced, defendants  asked  for  and  obtained 
permission  from  the  court  to  file  an  amend- 
ment to  their  answer,  under  which  a  special 
defense  was  interposed.  The  amendment 
alleged  that  it  was  impossible  for  defend- 
ants to  make  deliveries  without  a  material 
quantity  of  slops  flowing  into  waters  of  the 
state,  and  that  criminal  proceedings  had 
been  instituted  against  defendants  for  vio- 
lation of  the  state  laws,  and  that  the  board 
of  supervisors  of  the  county  of  Marin  had 
notified  the  defendant  company  that  if  it 
continued  to  pollute  the  waters  of  the  state 
proceedings  would  be  instituted  to  abate 
its  business  as  a  nuisance.  That  by  reason 
thereof  it  Is  alleged  defendant  was  forced 
and  compelled  to  cease  making  deliveries. 

At  the  trial,  and  for  the  purpose  of  prov- 
ing that  lack  of  means  of  transportation  did 
not  prevent  deliveries,  and  that  the  refusal 
of  defendant  company  to  make  the  same  was 
willful  and  deliberate,  and  was  occasioned 
by  its  desire  to  utilize  plaintiff's  process  and 
to  reap  greater  profits  by  manufacturing  the 
potash  for  itself,  plaintiff  offered,  and  there 
wa^  received  in  evidence,  testimony  to  show 
that  prior  to  the  time  that  defendant  com- 
pany notified  plaintiff  that  deliveries  could 
no  longer  be  had,  that  the  former  engineer 
of  plaintiff  was  employed  by  defendant,  who 
erected  a  plant  similar  to  that  of  plaintiff's 
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and  tbat  Immediately  thereafter  shipment 
of  slops  declined,  and  tbat  defendant  Itself 
produced  during  the  life  of  the  contract  a 
large  quantity  of  potash  salts  for  which 
they  received  a  sum  greatly  in  excess  of  the 
amount  of  daniaf;e3  here  recovered.  Further 
testimony  was  introduced  to  show  that  an 
ofiScer  of  defendant  company  admitted  to  the 
general  manager  of  plaintiff  that  the  rea- 
son for  failure  to  make  deliveries  was  that 
defendants  desired  to  extract  the  potash 
themselves  so  as  to  make  more  money.  It 
also  appears,  from  evidence  offered  by  plain- 
tiff and  received  by  the  court,  that  defend- 
ant company  made  no  effort  to  obtain  tow- 
boats,  tank  cars,  or  barges  after  it  ceased 
to  make  deliveries,  and  that  both  tank  cars 
or  barges  were  readily  obtainable,  and  that 
shipment  wlthottt  the  use  of  barges  could 
have  been  made  by  tank  cars  at  Waldo  ship- 
ped to  Agnew.  Evidence  on  this  subject  is 
abundant,  but  we  do  not  deem  a  recital 
thereof  necessary.  It  is  sufficient  to  say 
that  it  Is  ample  to  support  the  contention 
that  transportation  was  possible  even  with 
the  elimination  of  barges.  It  was  appellant's 
contention  below,  and  Is  here,  that  it  was 
not  obliged  to  transport  the  slops  by  any 
other  method  that  would  subject  It  to  high- 
er expense  than  that  which  it  incurred  by 
shipment  in  barges.  The  court  construed 
the  contract  as  meaning  that  transportation 
by  barges  in  conjunction  with  tank  cars 
was  not  the  exclusive  or  qnallfled  method 
provided  for  deliveries  by  the  contract,  and 
this  conclusion  Is  reflected  In  the  rulings 
of  the  court  in  the  giving  and  refusal  to 
give  Instructions  to  the  Jury  upon  this  sub- 
ject. A  recital  of  these  Instructions  would 
lengthen  this  opinion  to  undue  proportions 
and  answer  no  useful  purpose.  The  court 
was  consistent  In  Its  rulings  with  refer- 
ence thereto,  which  were  to  the  effect  that 
no  exclusive  method  of  transportation  or  de- 
liveries was  contemplated  by  the  parties, 
and  that  neither  could  defendant  excuse  its 
failure  to  perform  on  the  ground  that  the 
use  of  barges  Involved  an  Illegal  spillage 
in  the  state  waters  If  other  means  of  trans- 
portation existed.  This  conclusion  finds 
support  in  the  express  language  of  the  con- 
tract Nothing  Is  said  therein  with  reference 
to  "barges."  The  sampling  clause  provides 
that  the  seller  shall  draw  samples  at  the 
point  of  loading  cars,  and  the  buyer  at  the 
point  of  emptying  cars.  It  further  provides 
that  freight  weights  are  'to  govern.  These 
provisions  would  strongly  indicate  that  the 
parties  did  not  contemplate  an  exclusive  de- 
livery by  barges  in  conjunction  with  tank 
cars.  The  means  of  transi>ortatlon,  how- 
ever, was  of  no  moment  to  plaintiff.  Its 
object  was  to  have  deliveries  made  under 
the  contract  Transportation  by  barges  In 
conjunction  with  tank  cars  was  agree- 
able to  it,  and,  indeed,  all  deliveries  were 
2iad   during   the  performance   of   the   eaa- 


tract  by  this  method.  The  mere  fact,  bow- 
ever,  that  the  parties  had  In  contemplation 
this  means  as  a  possible  method  of  delivery, 
does  not  prove  that  it  was  the  sole  method 
by  which  deliveries  were  to  be  made.  Hie 
case  was  tried  upon  the  theory  whether  or 
not  transportation  by  all  tank  car  route  was 
feasible,  assuming  barge  deliveries  to  have 
been  Impossible.  Ck)nslderable  testtmooy 
was  had  upon  the  subject  by  both  sides.  The 
construction  contended  for  by  appellants  at 
the  trial  was  that  If  they  could  not  ship 
by  barges  In  conjunction  with  tank  cars, 
a  different  method  was  not  practical  or 
feasible,  and  that  they  were  not  required  to 
ship  at  alL  PlalntlfTs  theory  was  that  trans- 
portation was  practicable  and  feasible  by  an 
all-rail  method,  and  that  defendant  was 
bound  to  make  deliveries  in  this  manner  if 
delivery  by  barges  was  impossible. 

[1,  2]  Defendant  by  the  terms  of  its  con- 
tract, having  obligated  itself  to  make  deliv- 
eries in  tank  cars  at  Agnew,  mere  Incon- 
venience or  added  expense  did  not  excuse 
It  from  failing  to  employ  any  feasible  or 
reasonable  method  of  transportation.  If  the 
language  of  the  contract  Is  clear  and  un- 
ambiguous, the  fact  that  compliance  with  Its 
terms  incurs  greater  exi)ense  than  was  antic- 
ipated does  not  excuse  performance.  Par- 
ties sul  Juris  cannot  escape  performance  of 
their  undertakings  because  of  unforeseen 
hardship.  Sample  v.  Fresno,  etc.,  Co.,  129 
Cal.  222,  61  Pac.  1085 ;  Metzlor  v.  Thye,  163 
Cal.  95,  124  Pac.  721 ;  lOauber  r.  San  Diego 
Street  Car  Co.,  95  Cal.  3.53, 30  Pac.  955 ;  Byan 
V.  Sogers,  96  Cal  349.  31  Pac.  244.  If  de- 
fendants had  Intended  to  exclude  all-rail  de- 
liveries, they  should  have  so  contracted. 
Fleishman  v.  Meyer,  46  Or.  267,  80  Pac.  200 ; 
Withers  V.  Moore,  140  CaL  591,  74  Pac  159 ; 
Wilson  V.  Alcatraz  Asphalt  Co.,  142  Cal. 
182,  75  Pac.  787;  Sheffield  Furnace  Co.  t. 
HuU  Coal  Co.,  101  Ala.  446,  14  South.  672. 
They  not  only  did  not  do  so  by  express  terms 
in  their  contract,  but  adopted  language,  as 
above  pointed  out  Indicating  that  such  was 
not  their  Intention.  Assuming,  therefore,  that 
the  use  of  barges  became  impossible,  such  f&ct 
did  not  excuse  nondelivery  If  delivery  conld 
be  had  by  the  use  of  tank  cars  exclusively. 
The  evidence  shows  that  such  delivery  could 
be  had,  and  in  addition  thereto  that  plaintiff 
offered  to  absorb  any  additional  freight  rate 
by  either  method  of  transxx>rtatlon  if  only 
deliveries  were  made.  We  therefore  con- 
clude on  this  question  that  the  construction 
given  by  the  trial  court  was  correct  and 
finds  support  in  the  evidence.  The  Instmc- 
tlons  to  the  Jury  upon  this  subject  were 
therefore  prop^. 

[3,  4]  In  this  connection  it  Is  further  nrg- . 
ed  that  the  court  erred  In  not  submitting 
to  the  Jury  the  question  as  to  whether  or 
not  it  was  the  intention  of  the  parties  that 
barge  method  of  transportation  was  intend- 
ed to  the  exclusion  of  the  more  ezpenslTe 
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all-tank-car  mctliod,  it  being  the  dalm  of  ap- 
pellant that  the  jury  should  have  been  in- 
structed hypothetlcally  to  render  a  verdict 
one  way  or  the  other  upon  the  subject  It 
must  be  conceded  that,  if  the  question  in 
respect  to  transportation  and  delivery  was 
a  debatable  one,  it  would  be  error  to  re- 
move the  question  from  the  Jury.  In  such 
a  case  the  matter  should  be  submitted  to 
the  Jury  with  hypothetical  instructions  to 
render  a  verdict  upon  the  facts.  CaL  Drill- 
ing Co.  V.  California  Midway  Oil  Co.,  178 
Cal.  337.  177  Pac.  849;  Brett  v.  Yanomar 
Co.  (Cal.  App.)  187  Pac.  758.  Where,  how- 
ever, the  evidence  Introduced  to  aid  in  the 
construction  of  a  contract  is  undisputed,  it 
is  still  the  duty  of  a  court  to  construe  the 
contract  in  the  light  of  such  evidence;  the 
question  being  still  one  of  law  to  be  determin- 
ed by  the  court  and  the  Jury  instructed  as  to 
the  meaning  and  effect  thereof.  Green  v. 
Soule,  145  Cal.  96,  78  Pac.  337;  Pierce  v. 
Merrill,  128  Cal.  464,  61  Pac.  64.  79  Am.  St. 
Rep.  66;  Aguirre  v.  Alexander,  58  Cal.  21. 
As  heretofore  indicated,  no  contention  was 
ever  made,  either  under  the  pleadings  or  at 
the  trial,  that  an  ^elusive  method  of  trans- 
I)ortatlon  was  ever  Intended  by  the  terms  of 
the  contract.  At  no  time  was  it  claimed 
that  the  contract  did  not  contemplate  ship- 
ments without  the  use  of  barges  in  con- 
junction with  tanic  cars.  The  original  an- 
swer proceeded  under  the  theory  that  barg- 
ing was  the  only  feasible  method  of  trans- 
portation, and  that  barges  were  not  obtain- 
able, and  the  amendment  to  the  answer  was 
bad  for  the  purpose  of  showing  that  trans- 
portation could  not  be  made  by  this  method 
on  account  of  threatened  prosecution.  Un- 
der neither  defense,  however,  was  an  issue 
tendered  that  the  contract  was  ambiguous 
or  that  the  parties  Intended  to  provide  there- 
by that  barges  were  to  be  used  to  the  ex- 
clusion of  an  all-rail  shipment  or  by  any 
other  reamnable  and  practicable  method 
of  transportation.  The  whole  case  was 
tried  upon  the  issue  whether  transportation 
was  possible  or  feasible,  not  whether  the 
contract  excluded  transportation  by  tanlc 
cars  as  a  method  of  delivery,  but  whether 
the  transportation  by  tank  cars  was  feasible. 
It  is  now  claimed  that  the  freight  allowance 
indicated  an  exclusive  delivery  by  means 
of  barges  in  conjunction  with  tank  cars.  We 
have  examined  the  record,  and  we  fail  to 
And  where  any  such  claim  was  ever  made, 
and  counsel  have  directed  us  to  none.  It 
is  true,  as  pointed  out  by  counsel,  that  It 
appeared  in  evidence  that  the  original  barge 
rate  to  Oakland  long  wharf  was  15  cents  per 
ton.  It  is  also  true  that  the  manager  of  de- 
fendant company  testified  that  the  tank 
rate  from  that  point  to  Agnew  was  70  cents 
per  ton,  and  that  these  two  Items  would 
amount  to  86  cents,  the  freight  allowance 
fixed,  which,  added  to  the  50  cents  per  unit 
of  potash,  wonld  equal  the  $1.18  combination 


price  per  unit  of  potash  provided  for  under 
the  contract  it  is  also  true,  however,  that 
documentary  evidence  showed  that  the  tank 
car  rate  from  Oakland  pier  to  Agnew  was 
75  cents,  and  not  70  cents;  the  combination 
of  these  charges  being  90  cents.  It  further 
appears  that  the  tank  car  rate  was  sub- 
sequently reduced  26  cents,  to  60  cents  per 
ton.  However  this  may  be,  while  these 
facts  appeared  In  evidence  during  the  course 
of  the  trial,  it  was  at  no  time  contended  by 
defendant  that  they  in  any  manner  indicat- 
ed that  an  exclusive  delivery  by  barges  in 
connection  with  tank  cars  was  thereby  in- 
tended. No  sudi  issue  was  ever  raised  at 
the  triaL  Plaintiff  proved  by  sufficient  tes- 
timony in  response  to  the  only  issue  raised, 
that  the  use  of  barges  was  unnecessary  and 
that  it  was  reasonable  and  feasible  to  make 
deliveries  by  tank  cars  exclusively.  It  also 
proved  that  defendant  made  no  effort  to 
obtain  either  tank  cars  or  barges  after 
March,  1918,  although  there  is  evidence  to 
show  that  both  were  abundantly  available. 
No  attempt  ever  having  been  made  by  de- 
fendant to  show  what  the  parties  intended 
by  way  of  transportation  of  deliveries,  or 
that  any  evidence  indicated  such  intent,  it 
was  not  entitled  to  an  instruction  upon  this 
subject  The  question  was  never  treated  by 
the  parties  as  one  of  fact,  but  as  one  of  law. 
Defendants  cannot  now  urge  that  the  court 
should  have  instructed  the  Jury  upon  the 
question  of  what  the  parties  may  have  in- 
tended. This  question  of  intent  could  not 
be  raised  for  the  first  time  after  trial.  Han- 
son V.  Fricker,  79  Cal.  283.  21  Pac.  751; 
Brett  V.  Vanomar,  supra;  Blsom  v.  Neff,  27' 
Cal.  App.  174,  149  Pac.  375. 

Counsel  for  defendants  have  cited  us  to 
numerous  authorities  to  support  their  con- 
tention that  this  question  of  Intent  as  to 
the  method  of  deliv^y  should  have  been 
submitted  to  the  Jury.  A  review  of  those 
cases  would  answer  no  useful  purpose.  In 
all  of  them  an  ambiguity  in  the  contract  in- 
volved existed  in  which  disputed  extrinsic 
facts  were  in  issue,  and  their  determination 
was  properly  a  matter  for  the  Jury.  No  such 
condition  is  here  involved.  The  case  was 
not  tried  upon  this  theory.  The  Jury  was 
fully  and  fairly  Instructed  upon  the  sub-' 
Ject  We  are  therefore  of  the  opinion  that 
there  Is  no  merit  In  this  contention. 

[S-l]  Further  objection  is  made  that  the 
trial  court  erred  in  admitting  in  evidence 
contracts  made  by  plaintiff  for  the  sale  of 
the  potash  which  It  manufactured  from  the 
slops  purchased  from  defendant  These 
contracts  showed  that  plaintiff  had  sold  the 
potash  salts  for  the  entire  period  of  its  con- 
tract with  defendant  to  the  American  Agri- 
cultural Chemical  Company,  for  $4  per  unit 
The  admissibility  of  this  evidence  Is  assailed 
on  the  ground  that  such  contracts  constituted 
resale  agreements  not  disclosed  to  defendant 
at  the  time  it  entered  into  the  contract  for 
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which  reason,  It  Is  argued,  they  can  neither 
measure  plaintifTs  damage  nor  by  evidence 
of  market  value.  The  objections  arise  up- 
on the  admissibility  of  the  contracts  and  the 
Instructions  of  the  court  to  the  Jury  upon 
the  measure  of  damages  in  reference  there- 
to. The  general  rule  upon  the  subject  is 
that.  In  the  absence  of  notice  of  a  resale 
contract  of  the  commodity  contracted  for, 
a  buyer  cannot  recover,  as  special  damages, 
his  loss  of  profit  on  such  resale,  but  is  limit- 
ed in  his  damages  to  the  market  price  of  the 
product.  1  Sedgwick  on  Damages,  §  163. 
This  doctrine,  however,  applies  only  where 
the  commodity  has  a  fixed  market  price, 
and  the  buyer  Is  In  a  position  upon  breach 
to  supply  himself  with  the  article  contracted 
for.  It  can  have  no  application  where,  as 
here,  the  contracts  are  not,  properly  speak- 
ing, resale  contracts.  The  subject-matter 
of  these  contracts  dealt  with  the  sale  of 
potash,  a  manufactured  product.  The  con- 
tract here  sued  on  was  one  dealing  with  the 
sale  of  slops.  This  commodity  was  not  ob- 
tainable elsewhere.  There  was,  so  far  as 
the  record  shows,  no  market  price  for  It 
Defendants  had  knowledge  that  plaintiff  had 
made  the  purchase  thereof  for  a  particular 
purpose,  for  the  correspondence  had  between 
the  parties  with  reference  to  the  sale  of  the 
slops,  at  and  before  the  time  the  contract 
was  entered  Into,  shows  that  defendant 
knew  that  plaintiff  contemplated  the  manu- 
facture of  potash  salts  therefrom  for  which 
It  had  offers  of  purchase,  and  In  the  manu- 
facture of  which  It  Intended  to  construct 
additional  and  costly  Improvements  In  antlc- 
ilpation  of  deliveries.  In  such  a  case  the 
authorities  are  clear  that  where  a  breadi 
occurs  under  such  circumstances  the  vendor 
Is  liable  on  his  contract  for  any  damages  re 
suiting  to  the  vendee  arising  from  a  failure 
to  deliver  the  property  where  such  damages 
are  not  remote  or  speculative,  and  that  his 
contract  Is  admissible  to  prove  value.  Lll- 
lard  V.  Kentucky  Distilleries  Co.,  134  Fed. 
168,  67  C.  C.  A.  74;  Rlchner  v.  Plateau  Live 
Stock  Co.,  44  Colo.  802,  98  Pac.  178;  E<iul- 
table  Gas  Light  Co.  v.  Coal  Tar  Co.,  65  Md. 
73,  3  Atl.  109 ;  Hockersmith  v.  Hanley,  29  Or. 
•27,  44  Pac.  497.  Here  the  contracts  were  of- 
fered and  received,  not  for  the  purpose  of 
proving  the  amount  received  for  the  product, 
but  for  the  sole  and  limited  purpose  of  tend- 
ing to  show  that  it  could  be  sold  and  that 
it  had  some  market  value,  and  that  plain- 
tiff's profits  were  not  problematical  or  specu- 
lative. This  evidence  was  responsive  to  the 
Issue  that  the  product  had  a  value.  No- 
where In  the  record  does  it  appear  that  the 
plaintiff  claimed  that  his  measure  of  dam- 
ages was  fixed  by  the  price  contained  In  the 
contract.  Such  a  purpose  was  expressly 
disclaimed  by  counsel  in  his  offer  and  by  the 
court  In  the  reception  of  the  evidence.  The 
trial  Judge,  In  referring  thereto,  frequently 
expressed  his  view  that  evidence  of  what  an 


article  could  be  sold  for  was  some  evidence 
of  market  value.  Defendant  complains  of 
lack  of  Instructions  upon  this  question.  The 
purpose  of  the  admission  was  made  perfect- 
ly dear  to  the  Jury,  and  If  counsel  desired 
any  particular  Instruction  upon  the  subject 
he 'should  have  asked  for  It.  Here  plaintiff 
was  not  seeking  to  recover  any  special  dam- 
age, but  simply  the  loss  of  certain  and  fixed 
profits  arising  from  the  breach,  for  which 
plaintiff  Is  entitled  to  recover.  Xational  Oil 
&  Refining  Co.  v.  Producers,  etc.,  Co.,  169 
Cal.  740,  147  Pac.  963.  We  are  of  the  opin- 
ion that  there  was  no  error  In  this  ruling 
of  the  court.  Phillips  v.  Stark  (Cal.  Sup.) 
199  Pac.  509;  Meyer  v.  McAllister,  24  CaL 
App.  16,  140  Pac.  42;  Carey  Coal  Co.  v. 
Beebe  Concrete  Co.,  88  Kan.  515,  129  Pac. 
191,  44  L.  R.  A.  (N.  S.)  499,  Ann.  Cas.  1914B. 
806.  If  we  assume,  however,  that  the  con- 
tracts were  Inadmissible  for  any  purpose 
and  were  therefor^  Improperly  received,  still 
we  do  not  see  how  defendants  can  avaU 
themselves  of  this  alleged  error.  The  sub- 
stance and  contents  thereof  were  already  In 
evidence  without  objection  at  the  time  of 
the  formal  offer.  It  was  In  evidence  what 
the  manufacturing  cost  of  the  potash  salts 
amounted  to,  and  also  the  profit  derived 
therefrom,  and  that  the  American  Agricul- 
tural Chemical  Company  borght  and  had 
offered  to  buy  all  this  commodity  that  plain- 
tiff could  manufacture  during  the  entire  pe- 
riod of  the  contract,  at  the  price  of  ?4  per 
unit  This  Is  all  that  the  contracts  showed. 
In  addition  thereto,  both  parties  Introduced 
evidence  as  to  the  market  value  of  the  prod- 
uct and  this  evidence  shows  without  con- 
flict that  the  market  price  of  potash  at  Ag- 
new  was,  at  the  date  of  any  of  the  contraots, 
higher  than  the  price  fixed  therein.  The  ad- 
mission 'of  the  contracts  In  evidence  there- 
fore was  not  prejudicial.  The  Introduction 
of  evidence  that  can  have  no  material  effect 
beyond  that  which  Is  already  In  the  record 
without  objection  is  harmless  and  not  re- 
versible error.  Mackenzie  v.  Hodgkln,  126 
Cal.  591,  69  Pac.  36,  77  Am.  St  Rep.  209; 
4  Corpus  Juris,  p.  978. 

[9,  10]  And,  finally.  It  is  contended  that 
the  contract  was  not  assignable,  and  the 
defendant  Mason  Company  was  not  estopped 
by  Its  deliveries  under  the  extensions,  to 
decline  to  assent  to  plaintiffs  final  attempt 
to  renew  the  contract.  We  see  no  merit  la 
this  contention.  The  assignment  shows  that 
plaintiff  was  but  the  successor  of  its  pred- 
ecessor. The  contract  contained  no  pro- 
vision against  assignment  and,  furthermore, 
from  and  after  the  date  thereof  defendant 
company  recognized  plaintiff  as  the  suc- 
cessor of  Its  predecessor  under  the  con- 
tract for  after  the  assignment  all  slops 
were  billed  by  It  to  plaintiff,  and  payment 
was  received  by  it  from  plaintiff,  and  de- 
liveries were  made  pursuant  to  the  various 
extensions  until  defendant's  final  refusal  U> 
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make  dellTerles  nnder  the  last  renewal  pe- 
riod. Under  these  circnmstances,  defend- 
ants are  estopped  to  question  the  assign- 
ment Randol  V.  Tatnm,  98  Cal.  380,  33 
Pac.  433. 

Other  points  are  governed  by  the  views 
herein  expressed,  and  do  not  require  fur- 
ther discussion.  There  Is  ample  evidence  in 
the  record  to  shotv*  that  the  undelivered 
units  of  potash  wlilch  defendant  failed  to 
deliver,  and  upon  trhich  defendant  made 
large  profits,  j'UStifled  a  verdict  for  an 
amount  in  excess  of  tliat  herein  rendered. 

For  the  reasons  givoi  the  Judgment  is 
affirmed. 


We    concur: 
GAN.  J. 


SICHABDS,    J.;    KHRBI- 


(5$  Cal.  App.  378) 

BERRY  V.  LEBUS  et  al.    (Civ.  4147.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision   1,    California.    Feb.   11,    1922.) 

1.  Perpetuities  «=^(4)— Trust  vesting  re- 
mainders IB  ciiiidrea  aad  issue  of  deceased 
oiilldrea  of  cestui  heid  valid. 

A  trust  deed,  vesting  a  cestui's  interest  in 
her  children,  and  the  issue  of  deceased  chil- 
dren on  her  death,  is  valid  whether  a  child  be 
born  before  or  after  the  creation  of  the  trust; 
the  absolate  power  of  alienation  not  being  sus- 
pended beyond  the  period  permitted  by  C!iv. 
Code,  S  715. 

2.  Perpetuities  9=>6 (2)— Provision  for  deliv- 
ery of  property  to  children  of  cestui  on  ar- 
rival  at  certain  ages  held  not  invalid. 

A  trust  deed,  directing  delivery  of  the  prop- 
erty in  specified  proportions  to  children  of 
grantor's  sister,  after  her  death,  on  their  ar- 
riving at  the  ages  of  25,  30,  and  35  years,  held 
not  to  suspend  power  of  alienation  beyond  the 
lives  of  persons  in  being  in  violation  of  Civ. 
C!ode,  {  715,  the  effect  thereof  being  merely  to 
give  to  children  in  being  at  the  creation  of  the 
trust  the  benefits  provided  for  them  while  they 
lived. 

3.  Perpetuities  «=s>6(6)— Trust  deed  directing 
delivery  of  shares  to  cestui's  children  on 
reaching  certain  ages  held  not  Invalid  on  pro- 
vision terminating  trust  on  death  of  all  per- 
sons then  In  being. 

A  trust  deed,  providing  for  the  termination 
of  the  trust  and  distribution  of  the  principal  of 
the  estate  on  the  deatti  of  the  last  survivor  of 
persons  in  being  therein  mentioned  is  not  in- 
valid because  of  a  direction  that  the  property 
be  delivered  in  specified  proportions  to  the  chil- 
dren of  grantor's  sister,  after  her  death,  on 
their  arriving  at  the  ages  of  25,  30,  and  35 
years,  on  the  ground  that  a  child  horn  after 
the  creation  of  the  trust  might  not  arrive  at 
the  age  designated  before  all  lives  then  in  being 
had  become  extinct,  an  interpretation  which 
gives  effect  being  preferred,  under  Civ.  Code,  { 
3541,  to  one  which  makes  void. 


4.  Wills  «=3629— Construction  vesting  gifts  fa« 
vored. 

In  case  of  ambiguity  or  inconsistency,  the 
law  favors  a  construction  which  will  cause 
gifts  to  vest  if  the  opposite  construction  will 
render  the  instrument  void.  Gy.  Code,  H  1317, 
1326. 

5.  Trusts  <8=9ll(2)— Dh-scting  distribution  held 
not  invalid,  ovea  if  construed  as  trust  to  con- 
vey. 

Under  Civ.  Code,  {  857,  authorizhig  the 
creation  of  an  express  trust  to  convey,  parti- 
tion, divide,  etc,  a  trust  directing  distribution 
of  the  property  and  delivery  of  their  respective 
shares  to  the  beneficiaries  as  they  reached  cer- 
tain ages  is  not  invalid,  even  if  construed  as 
a  trust  to  convey. 

6.  Quieting  title  ig=334(  i )— Complaint  to  set 
aside  trust  heid  not  to  state  cause  of  action 
to  quiet  title. 

A  complaint'  in  an  action  to  set  aside  a  trust 
held  not  to  state  a  cause  of  action  to  quiet  ti- 
tle, so  that,  the  validity  of  the  trust  being 
established,  a  general  demurrer  to  the  com- 
plaint was  properly  sustained. 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Elizabeth  Lebus  Berry  against 
Bertha  Lebus  and'  others.  From  an  order 
sustaining  a  general  demurrer  without  leave 
to  amend,  plaintiff  appeals.    Affirmed. 

Cooper,  (Pollings  &  Sbreve,  of  Los  Angeles, 
for  appellant 

O'Meh-eny,  MilUken  &  TuUer,  of  Los  An- 
geles, for  respondents. 

KERRIGAN,  3.  This  Is  an  appeal  from 
an  order  sustaining  a  general  demurrer  to 
the  complaint  without  leave  to  amend. 

The  complaint  alleges  that  the  plaintiff  is 
the  daughter  of  Martha  C.  Lebus,  deceased ; 
that  her  maiden  name  was  Elizabeth  Lebus; 
that  formerly  she  was  the  wife  of  C.  S.  Hol- 
mun,  but  subsequently  married  Thomas  H. 
Berry ;  that  she  has  two  children,  one  being 
of  the  age  of  17  years  and  the  other  of  the 
age  of  14;  that  Martha  C.  Lebus  died  intes- 
tate in  the  city  of  Los  Angeles  in  September, 
1918,  leaving  as  her  only  heirs  at  law  said 
plaintiff  and  defendants  Bertha  Lebus,  Orrie 
Lebus,  and  Clarence  Lebus;  that  Bertha 
Lebus  Is  the  duly  qualified  and  acting  ad- 
ministratrix of  the  estate  of  the  deceased. 
It  further  appears  from  said  complaint  that 
the  deceased  was,  and  her  heirs  at  law  now 
are,  the  owners  and  entitled  to  the  posses- 
sion of  the  property  affected  by  the  present 
litigation;  that  on  the  22d  day  of  Septem- 
ber, 1017,  Martha  0.  Lebus  devised  a  plan 
for  the  creation  of  a  trust  in  said  property 
to  endure  beyond  the  lives  in  being  at  its 
creation  and  affected  thereby,  contrary  to 
the  provisions  of  section  715  of  the  Civil 
Code;    that  on  the  22d  day  of  September, 
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1917,  said  Martha  C.  Lebus  executed  to  the 
defendant,  the  Title  Insurance  &  Trust  Com- 
pany, a  declaration  of  trust  upon  said  prop- 
erty, and  which  Is  described  in  the  com- 
plaint; that  under  the  terms  thereof  upon 
her  death  said  property  was  to  vest  in  Ber- 
tha Lebus,  Elizabeth  L.  Holman,  Orrle  Le- 
bus, and  Clarence  Lebus,  and  in  die  event 
of  the  death  of  any  of  these  prior  to  such 
vesting,  except  in  the  case  of  Elizabeth  L. 
Holman,  the  interest  of  the  one  so  deceased 
was  to  pass  to  her  Issue,  or,  if  no  issue,  then 
to  his  devisees  or  legatees,  or.  In  case  of  in- 
testacy, then  to  those  entitled  to  take  under 
the  laws  of  succession  then  in  force  in  the 
state  of  California. 

Paragraph  7  of  the  said  trust  Is  in  part 
as  follows: 

"Should  said  Elizabeth  L.  Holman  not  be  Ur- 
log  at  the  date  of  the  death  of  Martha  G.  Le- 
bus during  the  life  of  this  trust,  as  aforesaid, 
or  upon  the  death  of  said  Elizabeth  L.  Holman 
after  the  vesting  in  her  of  said  one-fonrth  of 
said  trust  estate,  then  said  interest  of  said 
Elizabeth  L.  Holman  in  and  to  said  trust  es- 
tate shall  thereupon  pass  to  and  vest  in  the 
children  of  said  Elizabeth  L.  Holman,  share 
and  share  alike— the  issue  of  any  child  of  said 
Elizabeth  L.  Holman,  deceased,  to  take  the 
share  of  the  parent  by  right  of  representation, 
per  stirpes  and  not  per  capita,  or  if  there  be  po 
such  issue  of  such  deceased  child  of  said  Eliz- 
abeth L.  Holman,  then  such  share  of  such  de- 
ceased child  shall  pass  to  and  vest  in  the  other 
children  •  •  •  of  said  Elizabeth  L.  Holman, 
share  and  share  alike;  and  in  the  event  there 
be  no  child  or  issue  of  child  of  said  Elizabeth  L. 
Holman  to  take  said  share  of  said  Elizabeth  L. 
Holmcn  in  and  to  said  trust  estate,  then  said 
share  shall  pass  to  and  vest  tn  the  heirs  at 
law  of  said  Martha  C.  Lebus,  ascertained  by 
and  in  the  proportions  to  which  they  would  then 
be  entitled  by  the  laws  of  succession  then  in 
force  in  the  state  of  California;  each  such 
vesting  to  be  subject,  however,  to  all  of  the 
terms  and  provisions  hereof." 

Paragraph  12  of  said  trust  instrument 
reads  as  follows: 

"The  shares  of  said  trust  estate  hereunder 
(if  any)  vesting  under  the  terms  hereof  in  child 
or  children  of  said  Elizabeth  L.  Holman  or  is- 
sue of  child  or  children  of  said  Elizabeth  L. 
Holman,  as  hereinbefore  provided  under  section 
7  hereof,  shall  be  held  hereunder  and  delivered 
by  said  trustee  as  follows: 

"$60.000.00— preferably  in  money  or  securi- 
ties— shall  thereupon  or  as  soon  thereafter  as 
available  under  this  trust  (said  trustee  being 
authorized  to  sell  property  then  held  hereunder 
to  obtain  such  sum)  be  set  aside  by  said  trus- 
tee and  held  hereunder  until  the  date  of  the 
death  of  the  last  survivor  of  children  now  in 
being  of  said  Elizabeth  L.  Holman;  said  sura 
to  be  invested  and  reinvested  under  the  terms 
hereof  during  such  period,  and  the  net  income 
arising  therefrom  ptdd  to  the  children,  or  issue 
of  deceased  child  or  children  of  said  Elizabeth 
L.  Holman  entitled  thereto  as  hereinbefore  pro- 
vided under  said  section  7. 

"And  the  remainder  of  said  shares  first  men- 


tioned in  this  section  shall  b«  held  by  the  said 
trustee  hereunder  for  the  persons  entitled 
thereto,  for  payment  of  the  net  income  arising 
therefrom  to  such  persons  as  their  interests 
from  time  to  time  appear;  and  delivery  of  the 
principal  of  each  such  share  shall  be  made  by 
said  trustee  as  follows: 

"One-third  of  the  principal  of  each  such  share 
so  having  vested  in  a  child  of  said  Elizabeth  L. 
Holman  shall  be  delivered  by  said  trustee  to 
such  child  when  such  child  shall  have  reached 
the  age  of  twenty-five  (25)  years;  one-third 
thereof  when  such  child  shall  have  reached  the 
age  of  thirty  (30)  years;  and  one-third  there- 
of when  such  child  shall  have  reached  the  age 
of  thirty-five  (35)  years." 

Paragraph  16  of  said  deed  of  tmst  Is  as 
follows: 

"It  is  distinctly  understood  that  it  is  not  the 
intent  hereof  to  create  a  trust  extending  be- 
yond lives  in  being;  therefore,  in  any  event, 
up_on  the  death  of  the  last  survivor  of  persons 
herein  mentioned  now  in  being,  this  trust  shall 
cease  and  determine,  and  distribution  of  the 
principal  of  the  entire  net  trust  estate  then 
held  hereunder  shall  thereupon  be  made  by 
said  trustee  to  the  persons  or  person  then  enti- 
tled thereto  under  the  terms  hereof." 

[1]  So  far  as  this  trust  declares  that  a 
one-quarter  Interest  In  the  property  of  Mar- 
tha C.  Lebus  shall  upon  the  death  of  Eliza- 
beth L.  Holman,  pass  to  and  vest  in  the  chil- 
dren of  the  latter  and  to  the  Issue  of  any  de- 
ceased child,  it  is  valid  whether  the  child 
be  born  before  or  after  the  creation  of  the 
trust,  for  as  to  this  disposition  the  absolute 
power  of  alienation  is  not  suspended  beyond 
the  period  permitted  by  the  provisions  of 
section  715  of  the  (^vil  Code,  the  trust  de- 
claring tliat  the  property  shall  pass  to  and 
vest  in  the  children  and  grandchildren  of 
Elizabeth  upon  her  death. 

[2]  Nor,  as  claimed  by  counsel  for  the 
plaintiff,  Is  the  power  of  alienation  suspend- 
ed beyond  the  lives  of  persons  in  being  by 
paragraph  12  of  the '  trust  deed,  directing 
that  the  corpus  of  the  property  shall  be  pe- 
rlAdically  and  in  specified  proportions  deliv- 
ered to  the  children  of  Elizabeth  after  her 
death  upon  their  arriving  at  the  ages  of  25, 
30,  and  36  yours,  for  as  to  children  of  E}liz- 
abeth  in  being  at  the  creation  of  the  trust 
the  effect  of  this  paragraph  is  merely  that 
they  shall  receive  the  bmeflts  provided  for 
them  if  and  only  so  long  as  they  shall  live ; 
so,  as  to  this  feature  of  the  case  It  cannot 
be  seriously  argued  that  there  is  any  re- 
straint on  the  power  of  alienation  beyond 
the  permitted  duration. 

[3]  But  it  is  argued  by  counsel  for  plain- 
tiff that  -as  to  any  child  bora  to  Elizabetli 
L.  Holman  after  the  creation  of  the  trust 
(and  who  would  be  entitled  to  take  benefits 
under  it)  such  child  might  not  arrive  at  the 
age  designated  for  the  payment  or  delivery 
to  it  of  some  portion  of  this  property  before 
all  lives  in  being  at  the  creation  of  the  tnut 
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bad  become  extinct.  In  vrblcb  event  there 
would  arise  a  period  of  time  during  wblcb 
the  restraint  on  alienation  was  attempted 
to  be  exercised  beyond  the  duration  of  aucb 
lives  In  being. 

Conceding  this  to  be  true,  the  result  claim- 
ed by  the  plaintiff  does  not  follow  therefrom. 
This  situation  is  precisely  the  one  designed 
to  be  met  by  paragraph  15  above  set  out 
The  effect  of  said  paragraph  is  to  direct  that 
In  the  event  that  any  beneficiary  Bball,  at 
the  death  of  the  last  of  the  lives  in  being 
at  the  creation  of  the  trust,  not  yet  have 
reached  an  age  entitling  him  under  para- 
graph 12  to  receive  the  whole  of  the  propor- 
tion of  the  trust  property  given  to  him,  the' 
provision  in  question  of  paragraph  12  shall 
then  be  disregarded,  final  distribution  made, 
and  the  entire  trust  come  to  an  end.  Read- 
ing the  trust  instrument  as  a  whole.  It  is 
plain  that  there  la  a  dear  and  emphatic  in- 
tention not  to  suspend  the  absolute  power  of 
alienation  beyond  the  period  provided  by 
law;  and  that  the  operation  of  any  provi- 
sion of  the  trust  which  might  otherwise  have 
this  effect  Is  curtailed  and  controlled  by  said 
paragraph  15. 

[4]  This  construction  of  the  instmment  is 
supported  by  the  authorities.  Section  3641 
of  the  cavil  Code  provides:  "An  Interpreta- 
tion which  gives  effect  Is  preferred  to  one 
which  makes  void."  As  said  by  the  Supreme 
Court  In  Phelps'  Estate,  182  CaL  752,  190 
Pac.  17: 

"In  a  case  of  ambiguity  or  inconsistency  the 
law  favors  a  construction  that  will  cause  the 
gifts  to  vest,  if  the  opposite  construction  will 
render  it  void." 

See,  also,  Chaplin  on  Suspension,  JS  178, 
223,  515;  Gray  on  Perpetuities,  S  633;  Civ. 
Code,  SI  1317,  1326. 

[5]  The  trust  is  not  one  to  convey,  but 
simply  to  make  distribution.  Upon  the  ter- 
minntion  of  the  trust  the  trustee  is  directed 
to  "distribute"  the  property  in  Its  possession 
to  the  persons  entitled  thereto,  and  in  the 
event  of  the  trust  continuing  until  the  bene- 
ficiaries reach  the  several  ages  Indicated, 
then  it  is  provided  that  their  respective 
shares  shall  be  "delivered"  by  the  trustees 
to  them.  It  Is  nowhere  provided  in  the  deed 
that  tbe  title  vested  In  the  trustee  shall  be 
conveyed  to  the  beneficiaries.  However, 
even  if  it  could  be  properly  said  to  be  a  trust 
to  convey,  it  would  not  be  invalid,  for  It  was 
created  In  September,  1917.  and  section  857 
of  tbe  Civil  Code  was  amended  In  1913  so 
as  to  provide  that  an  express  trust  may  be 
created  "to  convey,  partition,  divide,  distrib- 
ute or  allot  real  property  in  accordance  with 
the  Instrument  creating  the  trust,  subject  to 
the  limitations  of  the  same  title."  This 
amendment  being  in  effect  at  the  date  of  the 
declaration  of  trust,  it  follows  that,  even  if 
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It  could  be  held  to  be  one  to  convey,  it  would 

nevertheless  be  valid. 

[I]  The  complaint  was  clearly  drawn  to 
attack  the  vaUdity  of  the  trust,  and  there  is 
no  force  In  the  suggestion  of  the  appellant 
that  the  complaint  states  a  cause  of  action 
to  quiet  title,  and  therefore  the  general  de- 
murrer should  have  been  overruled. 

Judgment  affirmed. 

We  concur:    TYIiEOt,  P.  X;  BICHAROS.J. 


(66  Cal.  App.  8M) 
PEOPLE  V.   COCHRAN.      (Cr.  806.) 

(District   Court   of  Appeal,    Second   District, 
Division  2,  California.    Feb.  11,  1922.) 

1.  Physicians  and  sarBeons€=»6 (9)— Informa- 
tion charging  treatment  of  the  sick  and  af- 
Weted  pfesamsd  to  refer  to  "persons,"  not 
animals. 

In  a  prosecution  for  praetidng  withont  a 
license,  an  information  duurging  that  defendant 
unlawfully  treated  "the  sick  and  afflicted"  is 
not  defective  under  Pen.  Code,  {  950,  as  in- 
sufficiently charging  that  he  treated  sick  and 
afflicted  "persons"  as  distinguished  from  the 
practice  of  veterinary  surgeons. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sick.] 

2.  Physicians  and  surgeons  4=>6( I)— Treating 
sick  and  afflicted  by  physioal  means  involves 
diagnosis. 

One  practicing  a  mode  of  treating  the  sick 
by  adjustment  of  the  vertebra  may  be  prose- 
cuted for  practicing  without  a  license;  sncli 
treatment  being  by  physical  means,  and  diag- 
nosis being  involved  in  all  arts  of  healing  by 
physical  means. 

3.  Physicians  and  surgeons  ^s»6 (9)— Informa- 
tion held  snfflclent  to  charge  that  defendant 
praetlceit  a  system  of  treating  sick. 

In  a  prosecution  for  practicing  a  mode  of 
treating  the  sick  without  a  license  an  informa- 
tion, charging  that  defendant  "did  •  •  • 
practice  •  ♦  •  a  system  and  mode  of  treat- 
ing ttie  sick  and  afflicted,"  hel4  sufficient  to 
charge  that  the  defendant  practiced  a  "system." 

4.  Physicians  and  surgeons  €=36(1) — Use  of 
drugs  not  element  of  offenso  of  practicing 
without  license. 

Under  Medical  Practice  Act,  in  a  prosecu- 
tion for  practicing  a  mode  of  treating  tbe  sick 
without  a  license,  it  is  unnecessary  to  charge 
that  defendant  used  drugs. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederic  W.  Houser,  judge. 

A.  D.  Cochran  was  convicted  of  the  viola- 
tion of  the  Medical  Practice  Act,  and  he  ap- 
peals.   Affirmed. 

Maurice  0.  SpauUng  and  B.  D.  Martin- 
dale,  of  Los  Angeles,  for  appellant. 

U.  S.  Webb,  Atiy.  Gen.,  and  Arthur 
Keetdi,  Deputy  'Atty.  Gen.,  for  the  People. 
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CRAIG,  3.  Hie  appellant  was  conrlcted 
of  "practicing  mode  of  treating  sick  with- 
6ut  having  valid  unrevoked  certificate  of 
license  from  State  Board  of  Medical  Etojo- 
iners."  From  the  judgment  pronounced  and 
an  order  denying  motion  for  new  trial  this 
appeal  was  taken. 

[1)  The  charging  part  of  the  information 
reads  as  follows:  "That  the  said  A.  D.  Gbch- 
ran,  on  or  about  the  16th  day  of  December, 
1920,  at  and  in  the  county  of  Los  Angeles, 
state  of  California,  did  willfully,  unlaw- 
fully, and  feloniously  practice,  attempt  to 
practice,  and  advertise  and  hold  himself  out 
as  practicing,  a  system  and  mode  of  treat- 
ing the  sick  and  afflicted  in  the  state  of  Cal- 
ifornia without  then  and  tliere  having  a 
valid  nnrevokei  certificate,  authorizing  him 
to  practice  a  system  or  mode  of  treating  the 
sick  and  afflicted  in  the  state  of  California, 
from  the  State  Board  of  Medical  Examin- 
ers of  the  state  of  California." 

The  principal  contention  of  the  defend- 
ant and  appellant  is  that  the  Information 
does  not  state  facts  sufficient  to  constitute 
a  pnblic  offense.  Our  attention  Is  called  to 
the  fact  that  In  addition  to  the  Medical 
Practice  Act  (St  1913,  p.  722)  there  is  a 
statute  in  force  in  this  state  regulating  the 
practice  of  veterinary  surgeons.  We  think 
no  person  of  c<nnmon  understanding  could 
fail  to  know  from  a  reading  of  the  informa- 
tion that  it  charges  the  defendant  with  hav- 
ing treated  sick  and  afflicted  persons  in  vio- 
lation of  the  Medical  Practice  Act  rather 
than  having  violated  the  statute  concernini; 
the  practice  of  veterinary  surgeons.  This 
Information  complies  with  section  950  of 
the  Penal  Code,  In  that  it  Is  fully  sufficient 
to  charge  a  public  offense. 

[2]  Appellant  asks  us  to  declare  a  legal 
distinction  between  "adjusting"  and  "treat- 
ing" persons  suffering  from  disease  or  dis- 
comfort We  are  told  that  the  defendant 
declared  that  he  did  not  diagnose  any  case, 
and  so  informed  the  patients  who  came  to 
him;  that  he  only  "adjusted  the  vertebra" 
in  order  that  nature  might  correct  the  dif- 
ficulty. It  is  urged  that  unless  a  diagnosis 
Is  made,  it  cannot  be  said  that  a  physician 
"treats"  a  patient.  The  proposition  here 
argued  is  not  an  open  question  in  this  state. 
In  People  v.  Jordan,  172  Cal.  391,  156  Pac. 
451,  the  opinion  of  the  Supreme  Court  an- 
nounces the  law  to  be  that — 

"It  ia  impossible  to  disassociate  diagnosis 
from  the  practice  of  the  art  of  healing  by  any 
physical,  medical,  mechanical,  hygienic;  or 
surgical  means."  " 

It  Is  not  contended  that  the  adjustnfents 
given  by  the  defendant  did  not  involve  phys- 
ical means, 

[3]  Another  ground  argued  for  revetsal  is 
that  the  information  Is  defective  in  not  al- 
leging that  defendant  practiced  a  "system." 
The  offense  charged  to  have  been  committed 


by  the  defendant  ia  "practicing  mode  ot 
treating  sick,"  etc  Appellant  relies  upon 
Ex  parte  Greenall.  153  CaL  767.  06  Pac.  804, 
as  authority  for  the  claim  that  this  allega- 
tion is  insufficient  In  that  case  the  allega- 
tion was  merely  that  the  defendant  did  vrill- 
fully  and  unlawfully  "treat  the  sick  or  af- 
flicted." This  was  held  insufficient  The 
Act  of  March  14.  1907  (St  1907,  p.  252)  was 
there  ccmstrued.    It  provided  in  part  that — 

"Any  person  who  shall  practice  or  attempt  to 
practice  or  advertise  or  hold  himself  out  as 
practicing  medicine  or  surgery,  osteopathy,  or 
any  other  system  or  mode  of  treating  the  aick 
or  afflicted,  in  this  state,  without  having,  at  the 
time  of  80  doing,  a  valid,  unrevoked  certificate, 
as  provided  in  this  act  shall  be  guilty  of  a 
misdemeanor."    Section  13. 

The  court  lield  that  the  word  "practice" 
as  there  used  should  be  defined  as  contain- 
ing the  idea  of  being  oigaged  In  a  li/ie  of 
business  and  that  "treating"  the  sick  did 
not  necessarily  exclude  the  proposition  that 
the  conduct  charged  as  violative  of  the  stat- 
ute might  be  merely  Incidentally  and  gra- 
tuitously administering  aid  to  one  who  was 
sick.  But  this  same  opinion  recognises  the 
word  "mode"  as  being  the  equivalent  of 
"system."  We  quote  from  the  opinion  dis- 
cussing this  very  subject  where  it  states: 

"One  who  within  this  meaning,"  referring  to 
the  meaning  above  ascribed  to 'the  word  "prac- 
tice," "  'practices'  medicine  or  surgery  or  oste- 
opathy, or  any  other  recognized  mode  of  treat- 
ment of  the  sick,  without  a  certificate,  vio- 
lates the  provisions  of  the  act"' 

Howevor,  It  is  difficult  to  understand  how 
a  criticism  can  be  directed  against  the  In- 
formation in  the  instant  case  upon  the 
ground  now  under  consideration,  for  the 
charge  is  clearly  made  that  Clocbran  "did 
willfully,  tmlawfully,  and  feloniously  prac- 
tice, attempt  to  practice,  and  advertise  and 
hold  himself  otit  a*  practicing,  a  system  anA 
mode  of  treating  the  sick  and  afflicted  in  the 
state  of  California,"  eta  This  language  Is 
almost  identical  with  that  held  sufficient  in 
People  V.  Ratledge,  172  Cal.  401,  156  Pac. 
455,  where  the  information  charged  that — 

Ratledge  "did  willfully  and  unlawfully  prac- 
tice, attempt  to  practice,  and  advertise  and  hold 
himself  out  as  practicing,  a  system  and  mode 
of  treating  the  sick  and  afflicted  in  the  state  of 
California,  without  then  and  there  having  a 
valid,  unrevoked  certificate  authorizing  him  to 
practice  a  system  or  mode  of  treating  the  sick 
and  afflicted  in  this  state  from  the  Board  of 
Medical  Examiners  of  the  state  of  California." 

[4]  Again  the  Information  is  attacked  be- 
cause it  does  not  specify  whether  or  not  ap- 
pellant Is  charged  with  having  used  drugs. 
Under  the  act  of  1913,  applicable  here,  such 
an  allegation  is  tinnecessary  to  state  an  of- 
fense under  its  provisions.  It  prohibits 
practicing  or  attempting  to  practice  "any 
system,"  eta 
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The  judgment  and  order  appealed  from 
are  affirmed. 


We      concur: 
WORKS,  J. 


PINI/AT80N,      P,      J.; 


(G6  Cal.  App.  S04) 

PEZEL  V.  YEREX.     (Civ.  3452.) 

(District  Court  of  Appeal,  Second  District,  Di- 
yision  2,  California.  Jan.  27,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  27, 
1922.) 

1.  Sales  «=>44l  (3)  —  Judgment  condHslve 
agalast  warrantor  who  was  warned  to  appear 
and  defend. 

Where  one  ia  responsible  to  another  on  a 
warranty  and  is  notified  of  the  suit  against  the 
person  to  whom  he  is  liable  over,  and  an  op- 
portunity is  given  him  to  defend,  judgment  ob- 
tained wiUiout  fraud  is  conclusive  agaiust  him 
whether  he  appeared  or  not 

2.  Indemnity  «=> 1 3 (4)— Notice  to  one  liable 
over  to  Intervene  and  defend  suit  held  suffl- 
dent. 

Where  the  bnyer  of  an  automobile  was 
sued  by  one  to  whom  he  sold  it  because  of  losing 
it  on  account  of  a  defect  in  title,  letters  by  the 
bnyer  and  Ms  attorney  to  the  seller  and  urging 
him  to  talje'sueb  action  in  the  suit  against  the 
bnyer  as  his  attorney  deemed  advisable  consti- 
tuted a  sufficient  notice  to  appear  and  gaTO  a 
sufficient  opportunity  to  defend. 

3.  Sales  <8=>44l  (3)— Warrantor  liable  over 
when  notified  to  Intervene  and  defend  Is  bound 
by  Judgment  as  to  matters  decided  which  were 
within  the  scope  of  his  warranty. 

Where  the  seller  of  an  automobile  was 
warned  by  the  bnyer  to  appear  and  defend  a 
suit  against  the  buyer  by  one  to  whom  he  had 
eold  it  because  of  losing  it  through  a  defect  in 
title,  on  his  failure  to  do  so  the  judgment  was 
conclusive  evidence,  in  a  suit  by  the  buyer 
against  the  seller,  of  matters  put  in  issue  and 
decided  which  were  within  the  scope  of  his  war- 
ranty. 

4.  Indemnity  ^»I4— Complaint  held  to  pot  In 
Issue  title  of  automobile  sold  by  defendant  to 
plaintiff. 

In  an  action  by  a  buyer  of  an  automobile 
against  the  seller,  who  was  notified  by  the  buy- 
er to  appear  and  defend  an  action  against  him 
on  account  of  a  loss  because  of  a  defect  in  title 
by  one  to  whom  buyer  had  sold,  an  allegation 
that  seller  had  "no  title  in  or  to  or  right  to 
sell  said  automobile,"  when  considered  with 
the  presumptions  of  right  doing  and  innocence 
arising  under  Code  Civ.  Proc.  {  1963,  subds.  1 
and  19,  held  sufficient  to  put  in  issue  the  title 
transferred  to  the  buyer  by  the  seller  so  as  to 
malie  the  judgment  in  the  former  action  con- 
clusive as  to  the  matters  decided  therein  within 
the  scope  of  the  warranty  of  the  seller. 

5.  Sales  «=>442(I2)— Seller  of  automobile  not 
liable  for  attorney's  fees  to  buyer  In  defend* 
ing  title  in  suit  by  vendee. 

Under  Civ.  Code.  {  3312,  providing  that 
damages   for  breach  of  warranty   of  title  of 
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personalty  shall  he  the  value  and  the  costs 
which  the  buyer  has  to  pay  in  an  action  by  the 
true  owner,  damages  which  a  buyer  of  an  au- 
tomobile could  recover  of  a  seller  for  having 
to  pay  damages  in  a  suit  by  one  to  whom  he 
had  sold  It  on  loss  for  defect  in  title  does  not 
include  attorney's  fees. 

6.  Costs  $=9l46— Term  covers  taxable  costs. 

The  term  "costs"  includes  only  taxable 
costs;  that  is,  those  expenses  which  are  in- 
curred by  a  party  in  prosecuting  or  defending 
actions  or  proceedings  and  which  may  be  taxed 
against  the  losing  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Costs.} 

7.  Sales  is=3255— Buyer  must  lool(  to  his  own 
seller  for  breach  of  warranty  of  title. 

If  a  buyer's  title  to  persoual  property  fails, 
he  must  loolc  to  his  own  seller,  since  the  war- 
ranty of  title  to  a  chattel  doea  not  run  with  the 
artide  sold. 

Appeal  from  Superior  Coart,  Yentnra 
County;   Merle  J.  Rogers,  Judge.  ' 

Action  by  Oliver  L.  Pezel  against  I.  A. 
Terez.  From  Judgment  for  plain  tiff,  defend- 
ant appeals.     Modified  and  affirmed. 

Harry  K.  Sargent,  of  Los  Angeles,  for  ap- 
pellant 

Fred  Horowitz,  of  Los  Angeles,  and  Walter 
B.  Barry,  of  Ventara,  for  respondent 

FINIjATSON,  p.  J.  This  an  action  to  re- 
cover damages  for  the  breach  of  a  warranty 
of  title  in  the  sale  of  an  automobile  by  defend- 
ant to  plaintiff.  Judgment  passed  for  plain- 
tiff, and  defendant  appeals. 

Defendant  sold  the  automobile  to  plaintiff 
on  February  1,  1919.  The  complaint  alleges, 
and  the  answer  admits,  that  by  the  contract 
of  sale  the  defendant  warranted  that  he  had 
a  good  and  unincumbered  title.  On  March 
1,  1919,  plaintiff  sold  the  machine  to  one  E. 
S.  Faxon,  and  warranted  his  title  thereto  to 
be  good  and  unincumbered.  On  September 
19, 1919,  Faxon  brought  an  action  against  the 
plaintiff  here  to  recover  damages  for  an  al- 
leged breach  of  the  latter's  warranty  of  title. 
In  his  complaint  In  that  action  Faxon  al- 
leged; 

"That  defendant  O.  L.  Pezel  [the  plaintiff 
here],  had,  in  fact,  no  title  in  or  to  or  right 
to  sell  said  Ford  automobile,  but  the  same  be- 
longed to  the  .£tna  Insurance  Company,  who 
thereafter,  on  the  9th  day  of  August  1919,  de- 
manded possession  of  the  same  from  plaintiff 
[E.  S.  Faxon],  and  that  by  reason  thereof  the 
plaintiff  was  compelled  to,  and  did,  deliver  said 
Ford  automobile  up  to  said  .^tna  Insurance 
Company,  and  said  Ford  automobile  was  there- 
by and  by  reason  thereof  wholly  lost  to  said 
plaintiff,  and  said  plaintiff  was  thereby  and  by 
reason  thereof,  deprived  of  the  possession  of 
said  automobile." 

In  due  time  the  action  thus  brought  by 
Faxon  was  tried,  the  court  found  the  allega> 


«=9B-or  other  cases  cea  lama  toDlo  and  KBT-MUMBBR  In  all  Key-Nombarad  Digesu  and  Indexes 


Digitized  by 


by  Google 


476 


205  PACIFIO  BBPOBTIBB 


(Cal. 


tlons  of  his  complaint  to  be  true,  and  en- 
tered a  judgment  against  the  defendant 
there,'  the  plaintiff  in  the  present  action,  for 
the  sum  of  $525  damages  a^d  $8  as  costs, 
making  a  total  of  $533. 

On  September  20,  1919,  which  was  the  day 
following  the  filing  of  the  complaint  in  the 
action  by  Faxon  against  the  plaintiff  here, 
the  latter  mailed  to  the  defendant  In  the 
present  action  a  letter  which  was  received 
in  due  course  of  mall.  In  this  letter  plain- 
tiff, after  reminding  defendant  that  the  latter 
had  sold  the  machine  to  the  former  on  Feti- 
ruary  1,  1919,  gave  notice  to  defendant  that 
be,  the  plaintiff,  had  resold  the  automobile 
to  Faxon  on  March  1,  1919;  that  the  ^tna 
Insurance  Company,  as  the  Insurer  of  one  J. 
A.  Murphy,  had  demanded  a  delivery  of  the 
machine  to  it  on  the  ground  that  it  bad  been 
stolen  from  Mdrphy;  and  that  Faxon,  on 
September  29,  1919,  had  brought  an  action 
in  the  duperior  court  for  Ventura  coimty 
against  plaintiff  on  the  latter's  warranty  of 
title.  The  letter  states  the  purpose  and  na- 
ture of  the  action  thus  brought  by  Faxon, 
and  concludes  as  follows: 

"Yon  are  therefore  notified  that  in  the  event 
the  said  B.  S.  Faxon  la  soccessftd  in  hia  suit 
nsoinst  me  that  I  shall  institute  suit  against 
you  to  recover  the  amount  recovered  against 
me.  Of  course,  these  two  trials  means  addi- 
tional court  costs  and  attorney's  fees,  while  I 
believe  that  a  good  settlement  could  be  made 
at  this  time.  I  would  advise  that  you  seeuro 
the  services  of  an  attorney  and  take  such  ac- 
tion as  seems  appropriate  in  the  action  against 
me." 

The  next  day,  October  1,  1919,  plaintiff's 
attorney  mailed  to  defendant  at  Ventura,  and 
the  latter  received  in  due  course  of  mall,  a 
letter  which,  after  reciting  the  fact  that 
Faxon  had  brought  an  action  against  this 
plaintiff  to  recover  damages  for  the  aUeged 
breach  of  the  latter's  warranty  of  title,  and 
after  stating  that.  If  Faxon  should  be  suc- 
cessful in  his  acdon  against  this  plaintiff, 
it  will  be  Incumbent  upon  the  latter  to  sue 
the  defendant  here,  and  he  in  turn  his  ven- 
dor, and  that  each  successive  suit  will. mean 
additional  costs  and  attorney's  fees,  conclud- 
ed as  follows : 

"I  would  therefore  suggest  that  you  consult 
yonr  attorney  with  a  view  of  negotiating  a 
settlement  and  obviate  the  additional  costs  as 
well  as  to  take  such  action  as  he  deems  ad- 
visable in  the  pending'  suit.  Will  you  kindly 
advise  me  of  your  decision  in  the.  matter?" 

Def^idant  made  no  attempt  to  defend  the 
action  that  had  l>een  brought  by  Faxon 
against  this  plaintiff.  Indeed,  defendant 
seems  to  have  paid  no  attention  whatever  to 
either  of  the  above-mentioned  letters. 

At  the  trial  of  the  present  action  plaintiff, 
over  defendant's  objection,  put  in  evidence 
the  Judgment  roll  in  the  action  that  bad  been 


brought  against  him  by  Faxon.  The  admis- 
sion of  this  Judgment  roll  is  now  assigned  as 
error. 

[1]  It  is  well  settled  that,  where  a  person 
is  responsible  over  to  another,  either  by  oper- 
ation of  law  or  by  express  contract,  and  he 
is  duly  notified  of  the  pendency  of  the  salt 
against  the  person  to  whom  he  is  liable  over, 
and  full  opportunity  Is  afforded  him  to  de- 
fend the  action,  the  Judgment,  if  obtained 
without  fraud  or  collusion,  will  be  concla- 
sive  against  him  whether  he  appeared  or 
not  Under  such  circumstances  the  person 
responsible  over  is  no  longer  regarded  as  a 
stranger,  because  he  has  the  right  to  appear 
and  defend  the  action  and  has  the  same 
means  and  advantages  of  controverting  the 
claim  as  if  he  were  the  real  and  nominal 
party  on  the  record.  15  R.  C.  L.  p.  1017. 
This  principle  of  the  conclusiveness  of  Judg- 
ments as  against  persons  responsible  over  is 
applicable  to  cases  arising  between  the  war- 
rantor of  title,  express  or  implied,  and  the 
warrantee.  That  is,  a  Judgment  against  a 
warrantee,  in  an  action  of  which  the  war- 
rantor was  given  proper  notice.  Is  conclusive 
against  the  latter,  in  the  absence  of  fraud 
or  collusion.  The  principle  applies  to  cases 
of  warranty  of  title  to  personal  -property  as 
well  as  to  those  of  warranty  of  title  to  land. 
Thurston  t.  Spratt,  52  Ble.  202 ;  Drennan  t. 
Bunn,  124  111.  175,  16  N.  B.  100,  7  Am.  St 
Rep.  354;    16  R.  O.  U  p.  1020. 

[2]  The  principal  ground  of  appeUanfa 
objection  to  the  introduction  of  the  Judgment 
roll  in  the  action  by  Faxon  against  the  re- 
spondent here  is  addressed  to  the  aUeged 
Insufiiciency  of  the  notice  afforded  by  either 
of  the  two  above-mentioned  letters.  It  Is 
strenuously  Insisted  that,  to  make  the  Jadg- 
ment  conclusive  evidence  against  the  person 
who  is  responsible  over,  the  notice  to  him 
of  the  pendency  of  the  action  must  contain 
an  express  request  to  come  in  and  defend. 
The  decisions  upon  the  question  as  to  the 
sufficiency  of  such  notices  are  varied,  extend- 
ing from  those  which  hold  that  mere  notice 
of  the  pendency  of  the  action  will  snfiice  (of 
which  Drennan  v.  Bunn,  supra,  is  an  ex- 
ample) to  those  holding  that  the  defendant 
in  the  action  must  give  unequivocal,  express, 
and  certain  notice  to  the  person  who  is  re- 
sponsible over,  requiring  the  latter  to  defend 
the  suit,  or  giving  him  an  opportunity  to  do 
so.  Oonsolidated,  etc.,  Co.  v.  Bradley,  17a. 
Mass.  127,  50  N.  B.  464,  68  Am.  St  Rep.  409. 
a  case  involving  a  warranty  of  title  to  land, 
is  a  fair  example  of  those  cases  which  hold 
that  the  warrantor  must  be  requested  to  oome 
in  and  defend  the  action,  or  be  given  an 
opportunity  to  do  so.  Our  attention  has  not 
been  called  to  any  decision  in  this  state  that 
is  directly  in  point  We  shall  assume,  how- 
ever, that  in  this  state  the  rule  is  every  whit 
as  strict  as  that  announced  by  the  Massa- 
chusetts court  in  Consolidated,  etc.,  Co.  v. 
Bradley,  supra.    There  the  court  employed 
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the  following  language  in  annoandng  the 
rule: 

"Whatever  may  be  the  form  of  such  a  notice, 
we  think  that,  under  the  circamstances  in 
which  it  i«  given,  it  should  call  upon  the  person 
notified  to  come  in'  and  defend  the  suit,  or 
thouU  offer  him  an  opportunity  of  doing  jol 
•  •  •  The  decisions  of  different  courts  in 
this  country  are  not  uniform  upon  the  require- 
ments of  such  a  notice,  but  the  weight  of  au- 
thority in  this  commonwealth  is.  that  the  notice 
must  be  such  in  salmtance  as  to  give  the  per- 
son notified  information  that  he  is  called  upon 
to  come  in  and  defend  the  suit,  or  that  he  i$ 
given  an  opportunity  to  do  Jo,  and  that  if  he 
does  not  defend  it  be  will  be  held  responsible 
for  the  result"     (Italics  ours.) 

See,  also,  Hovey  ▼.  Smith,  22  Mich.  170, 
177,  and  15  K.  0.  L.  p.  1018. 

We  think  that  the  notices  given  in  the 
instant  case  meet  the  most  exacting  require- 
ments. Though  in  neither  of  the  two  letters 
was  this  defendant  requested.  In  so  many 
words,  to  come  in  and  defend  the  suit  which 
Faxon  had  brought  against  the  plaintiff  here^ 
each  letter  advised  this  defendant  that  he 
would  be  liable  if  Faxon  prevailed  in  his 
salt,  and  in  each  letter  defendant  was,  in 
substance  and  effect,  offered  an  opportunity 
to  come  in  and  defend  the  action.  In  each 
letter  defendant  is  advised  to  consxilt  coun- 
sel. In  one  letter  he  Is  urged  to  take  such 
action  in  the  suit  brought  by  Faxon  as  seems 
"appropriate";  in  the  other  he  is  advised 
to  take  such  action  "in  the  pending  suit"  as 
his  attorney  "deems  advisable."  By  these 
letters  the  defendant  was  unequivocally  in- 
vited to  take  any  action  in  the  pending  suit 
that  he  or  his  counsel  might  deem  appropri- 
ate or  advisable.  By  this  broad  invitation 
defendant  clearly  was  given  an  opportunity 
to  come  In  and  defend.  More  than  that  was 
not  necessary.  See  Boston  v.  Worthlngtou, 
10  Gray  (Mass.)  406,  71  Am.  Dec.  678. 

[3]  It  next  is  claimed  that  the  complaint 
filed  by  Faxon  did  not  put  in  issue  the  title 
that  was  warranted  by  this  defendant  when 
he  sold  the  automobile  to  the  plaintiff  here 
on  February  1,  1910.  Without  doubt,  a  war- 
rantor who  has  been  duly  notltied  to  come 
in  and  defend  cannot  be  bound  by  a  Judg- 
ment beyond  what  was  in  controversy  and 
determined  in  the  suit  He  is  notltied  to  de- 
fend against  the  claim  which  is  set  up  and 
to  be  tried,  and  nothing  more.  Nor  is  the 
Judgment  evidence  of  matters  not  within  the 
scope  of  his  warranty.  The  Judgment  is, 
however,  if  due  notice  be  given,  evidence  of 
matters  put  in  issue  and  decided  and  which 
are  within  the  scope  of  the  warranty  made 
by  the  one  who  is  responsible  over. 

r4]  Faxon's  complaint,  it  will  be  recalled, 
alleges  that  his  vendor,  the  plaintiff  in  the 
present  action,  had  "no  title  in  or  to  or  right 
to  sell  said  Ford  automobile."  This,  of 
course,  literally  refers  to  the  condition  of 
the  title  as  of  March  1,  1019,  the  date  when 
plaintiff  aold  the  machine  to  Faxon;    and 
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therefore  Faxon's  complaint,  on  its  face,  put 
In  issue  the  title  as  of  March  1,  1019.  But 
it  does  not  necessarily  follow  that  that  title 
was  not  the  selfsame  title  that  was  war- 
ranted by  the  defendant  here  when,  on  Feb- 
ruary 1,  1019,  he  sold  the  machine  to  this 
plaintiff.  Wh^  considered  in  connection 
with  certain  facts  and  certain  legal  presump- 
tions that  legitimately  arise  out  of  those 
facts,  Faxon's  complaint  does,  we  think,  put 
in  issue  the  title  as  it  came  to  this  plaintiff 
when  defendant  sold  the  car  to  him  on  Feb- 
ruary 1,  1910.  Plaintiff  is  the  immediate 
vendee  of  the  defendant  in  the  present  ac- 
tion. There  is  no  evidence  that  plaintiff 
sold  the  car  to  a  third  person  prior  to  his 
sale  to  Faxon;  nor,  on  the  other  hand,  is 
there  any  direct  evidence  that  he  did  not 
make  any  such-  sale.  But,  though  there  is  no 
direct  evidence  that  plaintiff  had  not  sold 
the  car,  or  incumbered  his  title  thereto,  be- 
fore he  made  the  sale  to  Faxon,  there  is  a 
legal  presumption  that  his  sale  to  the  latter 
was  "fair!"  and  that  in  selling  the  car  to 
Faxon  he  committed  no  "wrong."  It  is  a 
prima  fade  presumption  that  "a  person  is 
innocent  of  crime  or  wrong";  also  that  "pri- 
vate transactions  have  been  fair  and  regu- 
lar." Code  Civ.  Proc.  1 1063,  subds.  1  and  10. 
We  think  that,  by  the  aid  of  these  legal  pre- 
sumptions, plaintiff  made  out  a  prima  facie 
showing  that  the  title  that  was  warranted 
by  this  defendant  when  he  sold  the  car  to 
plaintiff  was  the  very  title  which  the  latter 
conveyed  to  Faxon,  and  therefore  was  the 
same  title  that  was  put  In  issae  in  the  ac- 
tion brought  by  Faxon.  By  each  of  the  two 
letters  mailed  to  him  the  defendant  here  was 
notified,  in  substance  and  effect,  that  the 
action  brought  by  Faxon  put  in  issue  the 
title  that  this  plaintiff  had  deraigned  from 
his  vendor,  the  defendant  here. 

[5]  What  has  already  been  said  by  us  Is 
a  sufficient  answer  to  appellant's  claim  that 
the  lower  court  erred  in  denying  his  motion 
for  a  nonsuit,  and  likewise  will  suffice  to  dis- 
pose of  every  other  point  made  by  appellant 
save  one,  which  is  that  the  Judgment  Is  er- 
roneous in  BO  far  as  it  includes  attorney's 
fees  incurred  by  the  respondent  in  defending 
the  action  that  was  brought  against  him  by 
Faxon — attorney's  fees  which  the  lower 
court  found  amounted  to  the  sum  of  |150. 
We  think  that  this  last  point  is  well  taken, 
and  that  the  Judgment  must  be  modified  ac- 
cordingly. 

Section  3312  of  the  Civil  Code  reads: 

•  "The  detriment  caused  by  the  breach  of  a 
warranty  of  the  title  of  personal  property  sold, 
is  deemed  to  be  the  value  thereof  to  the  buyer, 
when  he  is  deprived  -  of  its  possession,  together 
with  any  costs  which  he  has  become  liable  to 
pay  in  an  action  brought  for  the  property  by 
the  true  owner."     (Italics  ours.) 

If,  Instead  of  selling  the  car  to  Faxon,  re- 
spondent had  retained  it,  and  if,  while  it 
thus  was  retained  by  him,  he  had  been  sued 
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for  Its  poBsesBion  by  the  true  owner,  the 
.451118  Insurance  Company,  and  bad  bpen  de- 
prived of  its  possession  in  that  action,  the 
case  would  have  fallen  squarely  within  the 
letter  of  section  3312,  and  the  respondent 
here  wonld  have  been  entitled  to  recover  the 
"costs"  incurred  by  him  in  that  action,  bnt 
not  attorney's  fees. 

[6]  The-  term  "costs"  has  a  well-defined 
legal  meaning,  and  Includes  only  taxal>le 
costs — that  Is,  those  expenses  which  are  in- 
curred by  parties  in  prosecuting  or  defend- 
ing actions  or  proceedings  and  which  may  be 
taxed  against  the  losing  party.  Morgan  t. 
Haley,  107  Va.  331.  68  S.  E.  564,  13  L.  R.  A. 
(N.  S.)  732,  122  Am.  St.  Uep.  846,  13  Ann. 
Cas.  204.  But,  says  respondent,  section  3312 
is  not  applicable  here,  because  he  is  not  suing 
for  damages  caused  by  being  deprived  of  the 
possession  of  the  automobile,  but  Is  suing  for 
damages  incurred  in  being  compelled  to  de- 
fend the  suit  brought  against  him  by  Faxon. 
Regardless  of  the  particular  damages  to 
which  he  may  be  entitled  in  order  to  compen- 
sate him  for  his  injury,  the  fact  remains  that 
plaintifTs  right  of  action  grows  out  of  de- 
fendant's breach  of  the  latter's  warranty  of 
title. 

[7]  If  a  vendee's  title  to  personal  property 
fails,  he  must  look  to  bis  own  vendor,  from 
whom  he  purchased  and  to  whom  he  paid 
the  consideration.  Be  can  recover  damages 
for  a  breach  of  the  contract  of  warranty  that 
his  immediate  vendor  made  with  him,  and 
for  none  other.  A  warranty  of  title  to  a 
chattel  does  not  run  with  the  article  sold. 
Where,  as  here,  there  have  been  successive 
sales,  with  successive  warranties,  and  a 
breach  arises  from  an  outstanding  title  exist- 
ing at  the  time  of  the  sale  by  the  original 
vendor,  each  sale  is  a  separate  transaction. 
Each  vendor  is  liable  for  his  own  contract, 
and  to  the  extent  thereof,  but  not  otherwise. 
And  a  vendee,  though  he  in  his  turn  has  be- 
come a  vendor,  and  as  such  has  incurred  a 
liability  for  the  breach  of  his  warranty,  can- 
not enlarge  his  immediate  vendor's  obliga- 
tion beyond  that  fixed  by  law.  Smith  v.  Wil- 
liams, 117  Ga.  783,  45  S.  B.  3d4,  97  Am.  St. 
Rep.  220.  If  the  last  of  several  successive 
vendees  should  recover  a  Judgment  against 
his  Immediate  vendor  for  breach  of  warranty 
of  title,  and  if  each  of  the  remaining  vendees 
should  successfully  sue  bis  Immediate  ven- 
dor. It  is  evident  that  if,  In  the  suits  thus 
brought  by  the  successive  vendees,  each  could 
recover  attorney's  fees,  and  if  such  attor* 
ney's  fees  could  be  carried  forwsurd  so  as  to 
be  finally  paid  by  the  original  vendor,  such 
fees  might  aggregate  an  amount  which  would 
assume  an  Importance  out  of  all  proi)ortion 
to  the  value  of  the  article  that  was  the  sub- 
ject of  the  successive  sales  and  warranties. 

Our  conclusion  is  that  a  vendor  can  be 
held  liable  for  the  breach  of  his  own  par- 
ticular contract  of  warranty  only,  and  that 


for  the  breach  of  that  contract  he  should  not 
be  held  to  a  greater  liability  than  that  con- 
templated by  section  3312,  even  though  bis 
case  may  not  fall  within  the  strict  letter 
of  that  section.  By  the  use  of  the  word 
"costs"  In  that  Code  section,  which,  as  we 
have  shown,  means  taxable  costs,  we  think 
It  clear  that  the  I«gislature  did  not  Intend 
that  attorney's  fees  should  ever  be  a  part  of 
the  damages  recoverable  for  the  breach  of  a 
warranty  of  title  to  personal  property. 

The  judgment  is  modified  by  striking  there- 
from the  sum  of  "$683,"  and  inserting  in  lieu 
thereof  the  sum  of  "$533."  As  thus  modified, 
the  Judgment  will  stand  afilrmed. 

We  concur:    WORKS,  J. ;  CBAIG,  J. 


(S6  Cal.  App.  4QS) 
CARMICHAEL  v.   RILEY,  8Ut«  Controller. 
(Civ.  2400.) 

(District  Ourt  of  Appeal,  Third  District,  Cal- 
ifornia   Feb.  U,  1922.) 

1.  Waters  and  water  courses  ®=>228i/2.  New, 
vol.  lOA  Key-No.  Series— Compensation  con- 
tract by  reolamatlon  board's  general  mana- 
ger held  binding  on  drainage  district 

Where  the  state  reclamation  board  au- 
thorized its  general  manager  to  make  an  offer 
to  a  landowner  for  a  right  of  way  for  a  levee 
through  his  land,  including  the  removal  of  two 
buildings  thereon  by  a  drainage  district  which 
offer  was  accepted,  and  the  district  took  pos- 
session and  commenced  the  work,  there  was 
a  valid  contract,  which  was  binding  on  the  dis- 
trict as  well  as  the  landowner,  though  not 
reported  to  the  board  or  ratified  by  it  before 
one  of  the  buildings  was  destroyed  by  fire. 

2.  Waters  and  water  courses  ^=>22at/2.  New, 
vol.  lOA  Key-No.  Sorlee— Drainage  district 
held  to  have  ratified  agreement  by  reclama- 
tion  board's   general    manager. 

A  drainage  district,  which  took  possession 
of  land  for  a  right  of  way  and  constructed  ita 
works  thereon,  thereby  ratified  an  agreement 
between  the  general  manager  of  the  state 
reclamation  board  and  the  landowner  as  to 
compensation,  including  payment  of  the  cost 
of  removing  buildings  by  the  district,  as  It  can- 
not knowingly  accept  and  retain  the  benefits 
of,  and  repudiate  its  liabilities  under,  an  agree- 
ment made  in  ita  behalf,  though  unauthorized 
by  the  board. 

3.  Waters  and  water  courses  iS=3228</2,  New, 
vol.  lOA  Key-Ne.  Series— Redamatioa 
board's  allowance  of  claim  for  value  of  bar* 
destroyed  by  fire  held  ratifloatlon  of  general 
manager's  agreement. 

The  allowance  by  the  state  reclamation 
board  of  a  claim  by  the  owner  of  land,  taken 
for  a  levee  right  of  way  for  the  value  of  a  barn 
thereon,  which  was  destroyed  by  fire,  daring 
reihoval  by  the  drainage  district  was  a  ratifica- 
tion of  an  agreement  by  the  board's  general 
manager  to'  compensate  the  owner  therefor,  and 
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is  conclasWe  on  tbe  qnestioii  of  negligence  as 
well  as  of  tbe  compensation  due.  - 

Application  by  D.  W.  Carmichael  for  writ 
of  mandate  to  be  directed  to  Ray  L.  Riley, 
as  State  Controller.    Writ  granted. 

Dunn  &  Brand  and  Chauncey  H.  Dunn, 
Jr.,  all  at  Sacramento,  for  petitioner. 

U.  S.  Webb,  Atty.  Gen.,  R.  T.  McKlsick, 
Deputy  Atty.  GeiL,  and  Ralph  Smith  and 
Louis  B.  DiavUa.  both  of  Sacramento,  for 
resiwndent 

PINCH,  P.  J.  This  is  an  original  applica- 
tion for  a  writ  of  mandamuB,  directing  re- 
spondent to  draw  his  warrant  for  tbe  sum  of 
$5,000  In  payment  of  petitioner's  claim  against 
the  Sacramento  and  San  Joaquin  drainage 
district,  allowed  by  the  state  reclamation 
board  and  approved  by  the  state  board  of 
control. 

October  23,  1919,  the  reclamation  board 
adopted  "Plans  and  Estimates  of  Cost  for 
Feather  River  Project  and  Assessment  Num- 
ber Seven."  lliese  plans  provided  for  the 
acquisition  of  rights  of  way  and  the  construc- 
tion of  a  levee  through  petitioner's  and  other 
lands  and  for  the  removal  from  tbe  rights 
of  way  of  buildings  thereon,  including  two 
large  bams  on  the  right  of  way  through  pe- 
titioner's land,  and  estimated  the  coat  of 
removing  the  barns  at  $4,000. 

The  rules  adopted  by  the  reclamation 
board,  January  29,  1918,  among  other  things, 
provide : 

"The  execntive  department  shall  be  under 
the  immediate  direction  of  the  general  mana- 
ger, who  shall  report  directly  to  the  board.  He 
shall  have  charge  of  all  the  administrative  and 
operative  work  of  the  reclamation  board  and 
the  Sacramento  and  San  Joaqnin  Drainage 
District.  *  *  *  He  shall  be  the  represent- 
ative of  the  board  in  all  matters  which  do  not 
require  action  by  the  board  itself." 

In  the  conduct  of  tbe  afTalrs  of  tbe  district, 
it  was  the  practice  for  the  general  manager 
to  negotiate  with  the  landowners  for  rights 
of  way,  and  report  to  tbe  board  for  approval 
the  prices  per  acre  agreed  upon.  After  such 
approval,  the  general  manager  proceeded 
with  the  removal  of  any  buildings  on  the 
right  of  way  in  accordance  with  the  general 
plan  adopted  by  the  board  as  stated.  The 
cost  of  removal  was  thereafter  presented  as 
a  claim  and  allowed  by  the  board.  Tbe  al- 
lowance of  such  claim  was  the  only  action 
taken  by  the  board  in  any  case  relative  to 
the  removal  of  buildings,  after  the  original 
adoption  of  plans  and  estimates  as  aforesaid, 
except  where  the  owner  desired  money  com- 
pensation for  his  buildings  instead  of  their 
removal.  In  the  latter  case,  the  general  man- 
ager reported  to  the  board  for  approval,  in 
the  first  instance,  not  only  the  agreed  price 
of  the  land  desired,  but  also  the  compensa- 


tion agreed  upon  for  buildings  on  tbe  right 
of  way. 

About  the  first  of  June,  1921,  the  dredgers 
used  in  constructing  levees  had  reached  a 
point  near  the  petitioner's  land,  and  tbe 
board  authorized  the  general  manager  to  of- 
fer petitioner  a  stated  price  per  acre  for  a 
right  of  way  and  to  remove  the  two  barns  in 
accordance  with  the  plans  and  estlmatee 
adopted.  About  June  8,  1921,  the  general 
manager  made  the  offer  to  petitioner,  and  the 
latter  accepted  it  in  accordance  with  the 
terms  stated.  Petitioner  was  lU  at  the  time, 
and,  on  account  of  such  illness,  be  did  not 
make  a  written  conveyance  of  such  right  of 
way  imtll  about  the  first  of  the  following 
August.  The  district,  however,  went  into  im- 
mediate possession  of  the  right  of  way,  clear- 
ed the  land,  constructed  levees  thereon,  re- 
moved one  of  the  bams  and  bad  commenced 
to  tear  down  the  other  for  the  purpose  of  re- 
moving it  when,  through  the  alleged  negli- 
gence of  the  drainage  district,  the  latter  bam 
was  destroyed  by  fire  about  July  1,  1921. 

July  30, 1921,  the  general  manager  reported 
to  the  board  tbe  price  agreed  to  be  paid  for 
the  right  of  way  through  petitioner's  land, 
and  the  board  thereupon,  by  order  entered 
upon  its  minutes^  ratified  the  agreement  made 
by  the  general  manager  with  petitioner  as 
to  the  price  to  be  paid  for  the  land,  and  au- 
thorized warrants  to  be  drawn  therefor. 

The  minutes  of  September  6,  1021,  show 
that  on  that  day  the  general  manager  re- 
ported that  tbe  agreement  with  petitioner 
included  the  removal  of  tbe  two  barns ;  that 
the  larger  of  the  two  "had  been  destroyed  by 
fire  Just  after  the  reclamation  board  forces 
had  begun  to  tear  It  down  for  removal"; 
and  that  petitioner  had  offered  to  accept 
$0,000  in  warrants  In  settlement  for  the  loss. 
The  board  thereupon  approved  itetitioner's 
claim  for  the  sum  of  $5,000,  as  stated. 

Petitioner  relies  on  the  case  of  Chapman 
T.  State,  104  Cal.  694,  38  Pac.  458,  43  Am.  SL 
Rep.  158,  wherein  tbe  court,  in  deciding  a 
similar  question,  said: 

•That  the  cause  of  action  "is  not  founded 
upon  negligence  constituting  a  tort,  pure  and 
simple  and  unrelated  to  any  contract  but  is 
substantially  an  action  for  damages  on  account 
of  the  alleged  breach  of  a  contract.  •  •  • 
The  principle  that  a  state  is  bound  by  the 
same  rules  as  an  individual  in  measuring  its 
liability  on  a  contract  is  well  expressed  by 
Allen,  J.,  in  his  concurring  opinion  in  tbe  case 
of  People  V.  Stephens,  71  N.  Y.  549,  in  which 
he  said:  "The  state  in  all  its  contracts  and 
dealings  with  individuals  must  be  adjudged  and 
abide  by  the  rules  which  govern  in  determining 
the  rights  of  private  citizens  contracting  and 
dealing  with  each  other.  There  is  not  one 
law  for  the  sovereign,  and  another  for  the  sub- 
ject. But  when  the  sovereign  engages  in 
business  and  the  conduct  of  business  enter- 
prises and  contracts  with  individuals,  whenever 
the   contract  in  any  form   comes   before   the 
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courts  the  rights  and  obligadons  of  the  con- 
tracting parties  must  be  adjusted  upon  the 
same  principle  as  if  both  contracting  parties 
were  private  persons.  Both  stand  upon  equal- 
ity before  the  law,  and  the  sovereign  is  merged 
in  the  dealer,  contractor,  and  suitor.' " 

Respondent  contends  that  the  ^neral  man- 
ager was  without  aatbority  to  bind  the  rec- 
lamation board  by  bis  attempted  contract 
with  petitioner,  relatlTe  to  the  right  of  way 
and  the  removal  of  the  buildings ;  that  such 
contract  was  not  reported  to  the  board  or 
ratified  by  it  prior  to  the  time  the  barn  was 
burned ;  and  that  since  there  was  therefore 
no  valid  contract  between  petitioner  and  the 
district  existing  at  the  time  of  the  destruction 
of  the  building,  the  payment  of  petitioner's 
claim  would  be  In  the  nature  of  a  gift  or  ex- 
tra compensation,  contrary  to  the  express 
provisions  of  sections  31  and  32  of  article  4  of 
the  state  Constitution. 

[1]  The  board  had  authorized  the  general 
manager  to  make  a  definite  offer  to  petitioner 
for  a  right  of  way  through  his  land,  Includ- 
ing the  removal  of  the  buildings  by  the  dis- 
trict at  the  letter's  cost.  The  general  man- 
ager made  the  offer,  and  petitioner  accepted 
It  on  the  authorized  terms.  The  district  Im- 
mediately took  possession  and  commenced  the 
construction  of  its  works  and  the  removal  of 
the  buildinga  It  Is  not  perceived  what  ele- 
ment of  a  valid  contract  Is  wanting.  Had 
the  transaction  been  between  private  individ- 
uals Under  the  same  circumstances,  an  ac- 
tion for  8i)eciflc  performance  to  compel  a  con- 
veyance would  lie.  No  reason  Is  suggested 
why  a  different  rule  should  apply  where  an 
agency  of  the  state  Is  a  party.  If  tbe  i>eti- 
tloner  was  bound  by  the  agreement  then,  of 
course,  the  district  was  bound. 

[2, 3]  If  It  be  conceded  that  the  agreement 
was  unauthorized,  yet,  when  the  district 
took  possession  of  the  land  and  constructed 
its  works  thereon,  It  must  be  held  to  have 
ratified  the  agreement.  'It  cannot  knowing- 
ly accept  and  retain  the  benefits  of  an  agree- 
ment made  in  its  behalf,  though  unauthor- 
ized, and  repudiate  its  liabilities  thereunder. 
The  allowance  of  petitioner's  claim  by  the 
reclamation  board,  for  the  value  of-  the  bam 
destroyed,  was  a  ratification  of  the  agree- 
ment and  was  equivalent  to  a  previous  au- 
thority. Power  V.  May,  114  Cal.  207,  46  Pac. 
6;  Id.,  123  Cal.  147,  55  Pac.  706;  Buck  v. 
City  of  Eureka,  124  Cal.  61,  56  Pac.  612; 
Crowe  V.  Boyle  (Cal.  Sup.)  193  Pac.  Ill; 
Slttig  V.  Raney  (CaL  App.)  200  Pac  824. 

Having  reached  the  conclusion  that  the  dis- 
trict was  bound  by  the  terms  of  the  agree- 
ment, it  follows  that  the  allowance  by  the 
board  of  petitioner's  claim  Is  conclusive  upon 
the  question  of  the  district's  negligence,  as 
well  as  the  compensation  due  petitioner  there- 
for.    Colusa  County  v.  De  Jamett,  55  Cal. 


373;  McFarland  v.  McCowen,  98  CaL  329. 
33  Pac.  113,;  McConoughey  v.  Jackson,  101 
CaL  266,  35  Pac.  863,  40  Am.  St  Rep.  53; 
McBrlde  v.  Newlin,  129  Cal.  36,  61  Pac.  577 ; 
County  of  Santa  Cruz  v.  McPherstm,  133  Cal. 
282,  66  Pac.  574;  County  of  Alameda  t. 
Evers,  136  Cal.  132,  68  Pac.  475 ;  County  or 
Yolo  y.  Joyce,  156  Cal.  429,  105  Pac.  125; 
Victors  V.  Kelsey,  31  Cal.  App.  796,  161  Pac. 
1006. 

It  Is  ordered  that  a  peremptory  writ  of 
mandamus  be  issued  by  tbe  clerk  of  tiiis 
court,  directed  to  the  respondoit  above 
named,  requiring  and  directing  him  as  state 
controller  of  the  state  of  California  to  draw 
his  warrant  or  warrants  on  the  state  treasur- 
er of  the  state  of  California  for  tbe  aggre- 
gate sum  of  15,000  against  the  Sacramento 
and  San  Joaquin  drainage  district  fund. 
Feather  River  assessment  No.  7,  in  favor  of 
said  D.  W.  Carmlcha^  In  payment  of  the 
aforesaid  <4atm. 

Wo  concur:  HART,  J. ;  BDRNETT,  J. 


(56  Cal.  App.  397) 

PEOPLE  V.  HUTCHINGS.    (Cr.  799.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  CSalifornia.  Feb.  11,  1922.  Rehear- 
ing Denied  March  13,  192Z  Hearing  Denied 
by  Supreme  Court  April  10,  1922.) 

1.  Criminal  law  es»l  168(1)— Failure  te  prove 
unessential  fact  not  ground  for  reversal. 

In  prosecution  for  larceny  by  trick  and  de- 
vice, the  state's  partial  failure  to  prove  that  a 
telephone  pretended  to  have  been  used  by  de- 
fendant in  his  fake  stockbroker's  office  was  ub- 
connected  with  outside  wires  held  not  ground 
for  reversal,  where  it  was  not  shown  that  with- 
out such  proof  there  was  no  evidence  from 
which  the  jury  could  infer  defendant's  guilt, 
and  it  appeared  from  defendant's  statement 
that  the  fake  telephone  was  used  during  the 
bunco-steering  charged  only  but  once. 

2.  Criminal  law  <g=»ll63(l)  —  Appellant  mast 
show  prejudicial  error. 

Appellant  must  show,  not  only  that  there 
was  error  in  some  step  leading  to  the  judgment 
appealed  from,  but  that  the  error  was  prejndi- 
cial. 

3.  Criminal  law  <3=3l  134(8)— Distriet  a;Kor. 
ney's  misconduct  In  assaulting  defendant's 
counsel  not  reviewable  on  appeal  from  Judg- 
ment, where  presented  only  on  motion  for 
new  trial. 

Improper  conduct  of  the  district  attorney 
in  assaulting  defendant's  counsel  at  the  trial 
during  a  recess,  after  tbe  judge  had  left  tlie 
bench,  cannot  be  reviewed  on  appeal  from  the 
judgment,  where  tbe  only  record  presenting  it 
is  in  affidavits  on  a  motion  for  new  trial;  such 
misconduct  not  being  among  the  grounds  for- 
a  new  trial  specified  in  Pen.  Code,  i  1181. 
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4.  Criminal    law   <ss>ll69(ll)— AdmiMlon    of 
evidence  of  similar  offense  held  not  reversible 
error  despite  partial  failure  of  proof  thereof. 
In.  a  prosecution  for  larceny  by  trick  and 
device,  the  reception  of  evidence  that  defendant 
committed  a  similar  offense  on  another  occa- 
sion was  not  reversible  error,  though  the  evi- 
dence was  insufficient  to  prove  that  telephone 
in  the  office  through  which  the  fake  brokerage 
transactions   therein   charged   were   conducted 
had  no  connection  with  outside  wires,  where 
without  such  proof  the  Jmy  conld  have  infer- 
red defendant's  guilt. 

6.  Criminal  law  €=»l  130(2)— Admission  of  evl- 
denea  of  similar  offense  held  not  reversible 
error,  where  matter  was  net  Indicated  In  ap- 
pellant's brief. 
In  a  prosecotion  for  larceny  by  trick  and 
device,   admission  of   evidence  that  defendant 
committed  a  similar  offense  on  another  occasion 
held  not  reversible  error,  despite  a  partial  fail- 
ure of  proof  that  telephone  instruments  in  an 
office  through  which  fake   brokerage  transac- 
tions therein  charged  were  conducted  were  not 
connected  with  outside  wires,  where  it  was  not 
indicated  in  appellant's   brief  that  telephones 
were  used  in  connection  with  such  deal. 

6.  Criminal  law  $=3369 (5)— Larceny  <3=3l4(l) 
—Offense  held  larceny  by  trick  and  device  and 
evidence  of  similar  offense  admissible. 

In  a  prosecntion  for  larceny  of  a  check  by 
trick  and  device,  where  appellant's  brief  showed 
that  his  victim  made  no  outcry  or  disturbance 
when  the  check  was  seized  from  him  as  he  tes- 
tified, and  did  not  regard  it  as  lost,  but  expected 
its  return,  that  it  was  finally  lost  through  de- 
fendant's tricks,  and  that  he  did  not  demand  its 
return,  but  continued  to  deal  with  defendant, 
evidence  as  to  a  similar  offense  by  defendant 
on  another  occasion  was  proper;  the  case  being 
one  of  bunco-steering,  or  larceny  by  trick  and 
device. 

7.  Criminal  law  €tpl044— Sufflolenoy  of  evi- 
dence of  similar  offense  not  reviewable  with- 
out motion  to  strike. 

Whether  evidence  of  a  similar  offense  was 
sufficient  to  completely  prove  it  cannot  be  con- 
sidered on  appeal,  in  the  absence  of  a  motion 
to  strike  after  all  the  evidence  has  been  heard. 

8.  Larceny  i@=340(8)— Refusal  of  Instruction  to 
acquit  unless  check  taken  would  have  been 
charged  against  maker's  account  If  presented 

^to  bank  held  proper. 

In  a  prosecution  for  larceny  of  money  and 
the  proof  showed  larceny  of  a  cashier's  check, 
where  it'  was  not  contended  that  the  evidence 
failed  to  show  that  defendant  did  not  cash  the 
check,  the  court  properly  refused  to  instruct 
that  larceny  of  a  check  is  not  larceny  of  money 
and  to  acquit  unless  the  check,  if  presented  to 
the  bank,  would  have  been  charged  against  the 
maker's  account. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  R.  WilUs,  Judge. 

E.  A.  Hutchlngs  was  convicted  of  larceny 
by  trick  and  device,  and  he  appeals.  Af- 
firmed. 


Paul  W.  Schenck  and  Richard  Elttrelle, 
both  of  Los  Angeles,  for  appellant.' 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

WORKS,  J.  Defendants,  by  Indictment  of 
the  grand  Jury,  were  charged  with  the  lar- 
ceny of  $50,000  from  one  Norrls.  Tralnor 
and  Patterson  were  never  apprehended,  but 
Hutchings  was  tried  and  convicted.  He  ap- 
peals from  the  Judgment  of  conviction, 
-  [1, 2]  The  larceny  charged  against  appel- 
lant and  his  coconspirators  was  accomplished 
through  trick  and  device,  by  means  of  a  fake 
stock  transaction  through  a  fake  stockbitK 
ker's  office.  Appellant  contends  tbat  the  evi- 
dence falls  to  support  the  verdict  of  guilty, 
because  of  the  alleged  Insufflciency  of  certkln 
testimony  Introduced  for  the  purpose  of  show- 
ing that  a  telephone  Instrument  pretended 
to  have  been  used  by  the  broker  In  his  office 
was  a  dummy;  that  Is,  that  it  was  uncon- 
nected with  wires  leading  to  the  outside 
world.  A  number  of  witnesses  were  called  to 
establlab  the  point,  but  appellant's  tnslstrace 
is  that  the  subject  was  >iot  entirely  covered  . 
and  tbat  a  reversal  of  the  Judgment  on  that 
account  must  follow.  In  support  of  his  po- 
sition appellant  relies  upon  People  v.  Byrnes, 
27  Cal.  App.  79,  148  Pac.  944.  That  case  was 
one  In  which  proof  of  the  nonexistence  of  a 
certain  alleged  telephone  connection  with  a 
telejphone  exchange  was  a  necessary  link  in 
the  chain  of  evidence.  Appellant  does  not 
show  us  that  such  a  condition  exists  In  the 
present  case.  Granting  that  there  was  a 
partial  failure  to  prove  that  no  telephone 
wires  ran  into  the  alleged  broker's  establish- 
ment—and  a  failure  of  proof  In  that  regard 
is  aU  that  is  claimed — there  Is  no  showing 
that  without  that  proof  there  was  -no  case 
made  to  the  Jury  from  which,  properly,  they 
might  have  Inferred  appellant's  guilt  and  de- 
clared it  by  their  verdict.  Further,  it  ap- 
pears from  appellant's  own  statement  of  the 
facts  proved  at  the  trial  and  relied  upon  by 
the  prosecution  that  the  alleged  falte  tele- 
phone was  used,  during  the  bunco-steering  of 
Norrls,  but  once,  and  then  for  an  inconse- 
quential and  Immaterial  purpose.  In  pre- 
senting this  point  counsel  make  no  attempt 
to  satisfy  the  well-known  rule  that  an  appel- 
lant, to  be  relieved  from  the  effect  of  a  Judg- 
ment, must  show,  not  only  that  there  was 
error  In  some  step  leading  to  Its  reiodltlon, 
but  that  the  error  was  prejudicial.  In  re- 
spect of  this  point  the  evidence  was  sufficient 
to  support  the  verdict. 

[3]  Appellant's  next  contention  is  that  cer- 
tain unusual  conduct  of  the  district  attorney 
makes  necessary  a  reversal  of  the  case.  Dur- 
ing the  trial  the  principal  counsel  for  appel- 
lant addressed  to  a  witness  a  question  which 
wltbout  doubt  was  a  reflection  upon  the  in- 
tegrity of  the  officer.     The  latter  at  once 
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made  strenuous  objection  to  the  query  on  the 
ground  that  It  reflected  upon  him,  a  course 
which  was  entirely  proper,  at  least  until  the 
court  could  be  satisfied  that  the  question 
was  propounded  in  good  faith.  Not  content, 
however,  with  this  legitimate  discharge  of 
bis  duty,  the  district  attorney  awaited  an  op- 
portunity later  to  take  more  decided  action 
In  the  premises.  As  soon  as  the  trial  Judge 
had  left  the  bench  at  the  time  for  the  next 
recess  of  the  court,  but  while  the  courtroom 
contained  many  who  were  spectators  at  the 
trial,  and  in  the  presence  of  some  of  the  mem- 
bers of  the  jury,  the  district  attorney  ap- 
proached the  counsel  for  appellant  and  com- 
mitted an  assault  upon  him. 

Notwithstanding  the  tmseemly  conduct  of 
thlfi  public  officer,  we  are  precluded  from  ex- 
amining the  point  made  by  appellant  because 
of  It  on  this  appeal.  We  are  to  observe  that 
the  assault  occurred  after  the  hearing  of  the 
cause  had  been  recessed  and  after  the  trial 
Judge  had  left  the  bench.  It  was  therefore  an 
act  with  which  the  Judge  had  no  opportunity 
to  deal  at  the  time,  either  by  rebuke  of  the 
district  attorney  in  the  presence  of  the  Jury, 
or  by  way  of  admonition  or  Instruction  ad- 
dressed to  that  body.  The  occurrence  was 
called  to  the  attention  of  the  trial  court  only 
by  means  of  a  motion  for  a  new  trial,  the 
record  containing  affidavits  which  were  pre- 
sented In  support  of  the  motion  and  which 
show  the  facts  we  have  recited.  The  grounds 
upon  which  a  new  trial  may  be  demanded  in 
a  criminal  c&ae  are  specified  In  Penal  Code, 
1 1181,  and  there  Is  not  included  among  them 
such  a  grotmd  as  was  covered  by  the  a£B- 
davits  presented  to  the  trial  court.  People  v. 
Amer,  151  Cal.  303,  90  Pac.  698.  In  the  case 
cited  there  was  a  reversal  of  an  order  grant- 
ing a  new  trial  on  the  ground  of  the  miscon- 
duct of  a  district  attorney,  the  miscon- 
duct having  been  entirely  apart  from  any  er- 
ror of  the  trial  court.  The  Supreme  Court 
said,  in  discussing  the  point  before  it,  there 
being,  however,  no  appeal  from  the  Judgment 
In  the  case,  that  on  an  appeal  from  a  Judg- 
ment misconduct  of  a  district  attorney  im- 
connected  with  error  of  the  trial  court  could 
be  considered  "when  presented  by  a  proper 
record,  and  the  point  saved  for  review  by 
exception."  This  language  was  followed  by 
the  District  Court  of  Appeal  on  a  later  ap- 
peal of  the  same  case  (People  v.  Amer,  8  Cal. 
App.  137,  96  Pac.  401),  and  the  court  even 
went  beyond  It,  as  it  was  said  in  the  opinion, 
the  Italics  being  ours,  that — 

"There  is  no  autliority  whatever  in  the  stat- 
ute for  holding  that  such  misconduct  of  the  dis- 
trict attorney,  aside  from  any  ruling  of  the 
court  in  reference  thereto,  can  be  properly 
reviewed  on  appeal  from  the  judgment  nnleis  it 
M  a  ground  for  a  motion  for  a  new  trial." 

It  is  significant  to  note  that,  after  this  de- 
cision by  the  District  Court  of  Appeal,  there 
^tas  presented  to  the  Supreme  Court  a' peti- 


tion for  a  transfer  of  the  cause  to  that  tri- 
bunal and  that  the  petition  was  denied.  Un- 
der the  authorities  noted  it  is  plain  to  us  that 
such  a  question  as  the  one  now  presented  can- 
not be  reviewed  upon  an  appeal  from  tlie 
Judgment  where  the  only  record  presenting  it 
is  to  be  found  In  affidavits  attempted  to  be 
used  upon  a  motion  for  a  new  trial;  tbe 
question  undoubtedly,  under  the  first  decision 
of  People  V.  Amer,  151  CaL  303,  00  Pac.  698, 
not  being  available 'upon  a  motion  for  a  new 
trial.  It  must  be  manifest  that.  If  such  a 
point  Is  not  to  be  considered  on  motion  for  a 
new  trial,  affidavits  attempting  to  present  it 
for  the  purposes  of  such  a  motion  are  but  so 
much  paper  and  are  not  a  "pi'oper  record" 
upon  which  it  may  be  reviewed  upon  an  ap- 
peal from  the  Judgment  Respond«it  asserts, 
citing  People  v.  Harrington,  42  Cal.  166.  10 
Am.  Rep.  296,  and  People  v.  Perez,  9  Cal. 
App.  265,  98  Pac.  870,  that  appellant  might 
have  availed  himself  of  the  misconduct  <^ 
the  district  attorney  on  a  motion  to  set  aside 
the  Judgment.  If  that  position  is  Justified, 
appellant  then,  upon  an  unfavorable  ifiUng, 
might  have  appealed  from  the  order  denying 
his  motion  (People  v.  Perez,  supra),  thus  sav- 
ing the  question.  We  are  not,  however,  cwi- 
cerned  with  what  appellant  might  have  done. 
What  we  do  hold,  following  tbe  two  opinions 
in  People  v.  Amer,  ia  that,  in  merely  offering 
to  us  the  affidavits  which  would  not  have 
availed  him  on  his  motion  for  a  new  trial, 
appellant  does  not  offer  us  a  "proper  record" 
for  the  consideration  of  the  question  present- 
ed by  him  upon  an  appeal  from  the  Judg- 
ment. We  should  not  leave  this  question 
without  mention  of  the  fact  that  In  People 
V.  Pang  Sul  Lin,  15  Cal.  App.  260,  114  Pac. 
582,  it  was  said  of  a  question  like  tbe  (»e 
now  before  us  that  "the  ground  herein  con- 
sidered cannot  be  regarded  on  the  motion  tot 
a  new  trial,  but  can  be  reviewed  only  on  an 
appeal  from  the  Judgment,"  the  (pinion  of 
the  Supreme  Court  in  People  v.  Amer,  being 
cited  Immediately  at  the  end  of  the  quoted 
passage.  The  latter  part  of  the  statement 
seems  to  represent  an  Inaccurate  estimate 
of  the  effect  of  the  decision  of  tbe  Supreme 
Court  in  that  case.  There  was  no  petition 
for  a  transfer  of  People  v.  Pang  Sui  tin  to 
the  Supreme  Court 

[4,5]  Appellant  makes  the  claim  that  the 
trial  court  erred  In  receiving  evidence  tend- 
ing to  show  that  on  another  occasion  he  had 
committed  an  offense  similar  to  the  one  in- 
volved in  the  charge  against  him.  This  evi- 
dence concerned  dealings  between  appellant 
and  one  Swanson,  and  appellant's  claim  that 
it  was  not  admissible  Is  based  on  several 
grounds.  In  the  first  place.  It  is  contended 
that  certain  evidence  Introduced  In  connec- 
tion with  the  Swanson  affair  is  insufficient  to 
prove  that  telephone  and  telegraph  instro- 
ments  located  in  the  office  through  which 
Swanson  dealt  had  no  connection  with  out- 
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side  exchanges  or  wires.  This  question  Is 
exactly  like  the  one  first  discussed  In  this 
opinion  and  it  Is  eSectnally  concluded  by 
what  w«  there  said.  Moreover,  there  Is  noth- 
ing In  appellant's  brief  to  indicate  that  tele- 
phone or  telegraph  Instruments  were  used  in 
connection  with  the  Swanson  deal.  This  cir- 
cumstance alone  completely  disposes  of  the 
argument  presented  on  the  question. 

[6]  It  is  insisted  by  appellant  that  the 
evidence  shows  that  If  larceny  was  committed 
by  appellant  it  was  of  the  ordinary  type  and 
not  larceny  by  trick  and  device.  On  that  ac- 
count he  contends  that  evidence  as  to  the 
alleged  victimizing  of  Swanson  was  not 
proper  in  the  case,  for  he  says  that  the  rale 
allowing  proof  in  a  given  criminal  case  of 
offenses  similar  to  the  one  under  investiga- 
tion does  not  apply  in  cases  of  "straight" 
larceny.  Appellant's  contention  that  the  evi- 
dence here  shows  a  case  of  larceny  other  than 
larceny  by  trick  and  device  is  based  upon  the 
fact  that  Norris,  the  complaining  witness, 
testified  that  appellant  "snatched"  from  his 
hand  the  check  representing  the  money  claim- 
ed to  have  been  stolen  by  the  conspirators. 
It  Is  true  that  Norris  did  so  testify,  but  It  Is 
equally  true  that  appellant's  own  statement 
of  the  evidence  In  his  brief  shows  that  Norris 
did  not  then  regard  the  check  as  lost,  that. 
In  fact,  he  expected  its  return,  and  that  the 
check  was  finally  lost  to  him  through  the 
tricks  and  devices  of  the  conspirators,  many 
of  which  were  practiced  upon  him  after  the 
seizure  of  the  check.  According  to  appel- 
lant's statement  of  the  evidence,  Norris  made 
no  outcry  or  disturbance  when  the  check  was 
seized,  be  made  no  demand  for  its  return, 
and  fie  continued  to  associate  and  deal  with 
the  conspirators  In  an  endeavor  to  consum- 
mate the  transaction  by  means  of  which  he 
expected  that  they  all  would  profit  The  case 
is  not  one  of  "straight"  larceny,  but  one  of 
plain  bunco-steering — larceny  by  trick  and 
device. 

[7]  Another  point  made  by  appellant  is 
that,  where  one  is  charged  with  a  certain 
offense,  evidence  of  other  offenses  of  a  like 
character  to  prove  system  and  intent  can 
only  be  received  when  such  evidence  tends  to 
prove  completely  the  commission  of  such  oth- 
er offenses.  It  is  contended  that  the  evidence 
concerning  the  Swanson  affair  is  not  suffi- 
cient to  satisfy  this  rule;  but  if  for  the  sake 
of  argument  we  admit  the  correctness  of  the 
statement,  although  the  Attorney  General  dis- 
putes It,  there  is  still  a  point  which  appel- 
lant has  not  met.  Where  the  district  attor- 
ney desires  to  prove  an  offense  similar  to  one 
under  investigation  and  engages  In  an  en- 
deavor to  do  so,  it  cannot  be  known  whether 
the  evidence  upon  the  subject  is  complete  un- 
til it  is  all  In.  There  is  usually  no  place  dur- 
ing Its  introduction  at  which  a  halt  may  be 
called  on  account  of  Its  Insufficiency  until 
the  district  attorney  submits  all  that  he  has 
to  offer.   The  defense  may  then  test  the  ques- 


tion of  the  completeness  of  the  evidence  by 
moving  to  strike  out  what  has  been  received, 
thus  giving  the  trial  court  an  opportunity  to 
pass  upon  the  point  This  step  appellant  did 
not  take.  He  allowed  the  evidence  as  to  the 
Swanson  affair  to  go  to  the  Jury  without 
giving  the  trial  Judge  an  opportunity  to  pass 
upon  Its  completeness.  If  a  motion  to  strikp 
had  been  made  and  had  been  well  taken,  the 
judge  could  have  granted  it  and  could  have 
instructed  the  Jury  to  disregard  the  stricken 
evidence.  In  support  of  his  contention  that 
the  evidence  concerning  the  Swanson  affair 
was  not  complete,  appellant  relies  upon  Peo- 
ple V.  Whlteman,  114  Cal.  338,  46  Pac.  99, 
and  other  cases  which  have  followed  it,  nota- 
bly People  V.  Bird,  124  Cal.  32,  56  Pac.  639, 
and  People  v.  Byrnes,  27  Cal.  App.  79,  148 
Pac.  944.  In  all  those  cases  reversals  were 
ordered,  there  is  no  doubt,  because  of  the  In- 
completeness of  evidence  offered  to  prove  of- 
fenses similar  to  those  under  actual  inves- 
tigation in  each  case.  In  both  People  v. 
Whlteman  and  People  v.  Bird,  however,  the 
question  so  presented  Itself  that  it  could  be 
solved  upon  objection  to  particular  items  of 
evidence  because  of  the  insufficiency  of  evi- 
dence which  was  preliminary  to  those  items 
and  without  the  necessity  of  a  motion  to 
strike  being  presented  after  all  the  evidence 
on  the  subject  was  ttefore  the  court  Each 
case  was  upon  a  charge  of  forgery,  and  in 
each  case  attempts  were  made  to  prove  other 
forgeries.  Checks,  other  than  those  upon 
which  the  charges  were  based,  were  offered 
as  a  part  of  the  evidence  of  the  other  offenses, 
and  they  were  objected  to  on  the  ground,  in 
People  V.  Whlteman,  that  the  offer  was  not 
supported  by  sufficient  proof  that  they  were 
forged,  and,  in  People  v.  Bird,  on  the  ground 
that  If  the  checks  were  forged  they  were  hot 
shown  to  have  been  forged  by  defendant 
Here  appellant's  contention,  as  we  have  al- 
ready indicated,  is  that  the  "entire  Ixtdy"  of 
the  evidence  concerning  the  Swanson  affair 
Is  incomplete  to  sbow  the  commission  of  all 
offense  like  unto  that  with  which  appellant  is 
charged.  People  y.  Byrnes,  supra,  seems  to 
have  been  based  upon  a  state  of  affairs  simi- 
lar to  that  presented  here,  but  the  question 
which  we  have  stated  above,  that  is,  that  in 
such  a  situation  a  motion  to  strike  is  neces- 
sary, was  not  before  the  court  The  Attor- 
ney General  now  raises  that  question  without 
the  citation  of  authority  to  support  his  view, 
and  we  ourselves  have  been  unable  to  locate 
decisions  bearing  with  directness  upon  the 
particular  subject.  In  at  least  two  states, 
however,  a  rule  is  in  effect  which  gives  the 
trial  court  an  opportunity  to  pass  upon  the 
completeness  of  evidence  proposed  for  the 
pur];>ose  of  proving  a  sfmllar  offense.  See 
Commonwealth  v.  Robinson,  146  Mass.  571, 
16  N.  E.  452;  State  v.  Hyde,  234  Mo.  200, 
136  8.  W.  316,  Ann.  Cas.  1912D,  191.  In  the 
case  last  cited  the  Supreme  Court  of  Missouri 
said: 
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"We  are  of  ophdon  that  none  of  the  teeti- 
mon7  of  other  alleged  crimes  should  have  been 
given  to  the  jury.  Having  been  admitted,  it 
should  have  been  withdrawn  from  their  con- 
sideration. We  also  think  that  the  better  prac- 
tice would  be  that  the  court  should,  as  a  pre- 
liminary matter,  when  the  state  proposes  to 
offer  evidence  of  other  crimes,  either  hear  the 
evidence  or  satisfy  itself  as  to  its  character 
and  scope  by  inquiry  of  the  prosecuting  attor- 
ney, and  determine  whether  there  is  sufficient 
evidence  of  the  other  alleged  crime  to  justify 
its  submission  to  a  jury.  *  *  *  In  a  case 
like  this,  involving  a  large  amount  of  testimony 
concerning  other  crimes  which  would  occupy 
days  in  presentation,  it  would  be  impracticable 
to  give  a  preliminary  hearing  to  all  the  details. 
In  such  case  the  court  may  properly  be  guided 
by  the  offer  of  proof  and  by  such  testimony  as 
can  be  conveniently  presented;  enough  to  sat- 
isfy the  court  that  the  evidence  is  relevant  and 
of  sufficient  weight  to  authorize  its  submission 
to  the  jury." 

While  this  lanj^age  annoimces  the  rale 
that  either  preliminary  proof  of  other  offenses 
should  be  made  to  the  trial  court,  or  that  it 
should  be  guided,  at  least  In  the  case  of 
lengthy  trials,  by  an  offer  of  jjroof,  It  will  be 
observed  tbat  there  Is  matter  In  the  quotation 
which  has  some  bearing  upon  the  specific 
question  we  are  at  present  endeavoring  to 
solve.  It  is  remarked  that  the  evidence  as 
to  other  offenses  "having  been  admitted.  It 
should  have  been  withdrawn  from  their  con- 
sideration," that  is,  from  the  consideration 
of  the  Jury.  The  Missouri  case,  then,  amounts 
to  this:  While  a  rule  is  laid  down  for  the 
future  guidance  of  trial  courts  In  that  state, 
so  far  as  the  case  there  under  consideration  is 
concerned,  the  court  expressed  the  view  that, 
the  evidence  having  been  received  erroneously, 
it  should  have  been  withdrawn  from  the  con- 
sideration of  the  Jury.  Here,  strictly  speak- 
ing, the  evidence  now  in  qnestlon  was  not 
"received"  erroneously,  so  far  as  it  went,  for 
in  a  case  like  this  It  is  proper  to  take  evi- 
dence of  similar  offenses  for  the  purpose  of 
showing  system  and  Intent,  and,  as  we  have 
already  remarked,  objections  to  particular 
items  of  it  could  not  have  been  sustained  so 
long  as  the  items  tended  toward  the  desired 
result;  but  being  "incomplete,"  granting 
again  the  postulate  of  appellant  that  it  was 
Incomplete,  it  should  have  been  withdrawn 
from  the  Jury,  and  that  could  have  been  done, 
properly,  only  pursuant  to  a  motion  to  strike 
made  by  appellant  after  the  evidence  upon 
the  subject  was  all  in.  At  any  rate,  the  rea- 
soning of  the  two  cases  cited  from  Massachu- 
setts and  Missouri  supports  the  view  that 
before  a  trial  court  can  be  charged  with  the 
commission  of  error  in  receiving  evidence  of 
other  offenses  it  should  be  allowed  the  oppor- 
tunity, in  some  appropriate  fashion,  to  pass 
upon  the  sufficiency  of  the  body  of  the  evi- 
dence claimed  by  the  prosecuting  officer  to 
amount  to  adequate  proof  of  another  offense 


similar  In  character  to  tbis  ooe  under  inves- 
tigation. 

Returning  again  to  the  main  point  tonched 
upon  in  the  quotation  we  have  made  from  the 
opinion  in  State  v.  Hyde,  supra,  we  cannot 
feel  that  the  rule  laid  down  by  the  Supreme 
Court  of  Missouri  for  the  future  guidance  of 
the  trial  courts  of  that  state  can  in  every 
case  meet  the  exigencies  of  tlie  sltuatloiiB 
which  It  is  the  purpose  of  tliat  rule  to  safe- 
guard. It  will  be  remembered  that  the  Su- 
preme Court  there  said  that  the  better  prac- 
tice would  be,  when  the  state  proposes  to  of- 
fer evidence  of  other  crimes,  for  the  trial 
court,  as  a  preliminary  matter,  either  to 
hear  the  evidence,  or  to  ascertain  its  char- 
acter and  scope  by  inquiring  of  the  prosecut- 
ing attorney,  or  be  guided  by  the  offer  of 
proof  and  by  such  testimony  as  can  be  con- 
veniently presented,  then,.  If  the  evidence 
seems  sufficient,  to  allow  It  to  go  to  the  Jury. 
Under  such  a  practice  It  surely  must  some- 
times transpire  that  the  evidence  finally  sub- 
mitted to  the  Jury  will  not  measure  up  even 
to  that  developed  upon  a  preliminary  bearing 
by  the  Judge,  and  such  a  result  will  follow 
with  great  frequency  upon  a  determlnatloa  of 
the  question  of  admissibility  from  mere  in- 
quiry of  the  prosecuting  officer  or  from  an 
offer  of  proof.  In  such  Instances  it  woold 
not  be  proper,  clearly,  to  permit  the  evidence 
to  remain  before  the  Jury,  and  a  motion  to 
strike  would  be  a  correct  means  throu^ 
which  to  take  it  from  their  consideration. 
In  the  last  analysis,  then,  even  under  the 
practice  advised  In  State  v.  Hyde,  supra, 
the  question  of  the  admissibility  of  evidence 
of  other  offenses,  or,  rather,  the  question 
whether  such  evidence  should  be  allowed  to 
remain  before  the  Jury,  would  seem  to  de- 
pend for  its  settlement  upon  a  motion  to 
strike  after  the  totality  of  the  evidence  upon 
the  subject  had  been  beard. 

A  somewhat  cognate  situation  nnder  our 
California  practice  Immediately  comes  to 
mind'  In  considering  the  present  question. 
"It  is  the  duty  of  a  trial  court  to  consider, 
in  the  first  Instance,  whether  a  confession 
was  freely  and  voluntarily  made,  as  a  basis 
for  a  determination  of  the  question  of  Its 
admis-sibllity  In  evidence."  People  v.  Zarate 
(Cal.  App.)  201  Pac.  955.  How  can  a  solntioa 
of  such  a  question  be,  made  to  depend,  where 
a  district  attorney  la  unfolding  his  proof  as 
to  the  circumstances  under  which  a  confes- 
sion was  made,  upon  objectibn  to  each  Item  of 
evidence  as  It  Is  offered,  on  the  grouqd  that 
it  fails  to  show  that  the  confession  was  free 
and  voluntary?  Obviously,  the  sufficiency 
of  the  evidence  presented  as  a  foundation  for 
the  offer  of  a  confession  cannot  l>e  tested  tm- 
tll  all  the  evidence  claimed  as  a  sufficient 
foundation  Is  before  the  court  Equally  ob- 
viously, if  opportimlty  is  not  given  the  court 
at  ttiat  stage  to  pass  upon  the  suffid^icy  of 
the  foundation,  the  question  la  waived  and 


Digitized  by 


Google 


CaL) 


HAWI  MILL  A  PLANTATION  CO.  v.  LELAND 

(206  P.) 


485 


*the  admissibility  of  the  confession  is  forever 
determined.  We  are,  of  course,  aware  that 
the  question  now  before  us  Is  In  a  certain 
respect  different  from  tbe  one  just  dted  as 
an  example ;  but  the  two  are  alike  so  far  aa 
tile  principle  now  under  consideration  is  con- 
cerned. The  evidence  taken  to  determine 
whether  a  confession  Is  free  and  voluntary  la 
preliminary  to  the  evidence  of  the  confession 
Itself,  while  tbe  entire  evidence  of  other  of- 
fenses Is  preliminary  to  nothing  whatever, 
being  the  evidence  Which  the  Jury  is  to  con- 
sider substantively.  The  sufBdency  of  the 
evidence  laying  a  foundation  for  a  confession 
cannot  be  tested  until  that  evidence  is  all 
before  the  court,  even  though  the  matter  may 
be  settled  by  an  objection  to  the  evidence  of 
the  confession.  Equally,  it  seems  to  us,  tbe 
question  of  tbe  completeness  of  the  evidence 
offered  to  prove  other  crimes  ordinarily  can- 
not be  settled  nntU  It  Is  all  In,  although  it 
cannot  be  determined  by  objection.  As  It 
cannot  be  so  determined,  it  mtist  be  deter- 
mined on  a  motion  to  strike.  If  it  cannot  be 
settled  at  that  time  and  after  that  method, 
It  cannot  be  settled  at  all  by  the  trial  court, 
and  a  determination  on  appeal  that  the  evi- 
dence is  insufficient  fastens  upon  the  trial 
court  the  responsibility  for  reversible  error, 
although  it  bad  no  opportunity  to  pass  upon 
the  question  and  therefore  really  committed 
no  error.  Such  a  result  does  not  ordinarily 
foUow  from  a  proper  exercise  of  its  functions 
by  a  court  of  review,  for  the  purpose  of  an 
appeal  from  a  trial  court  is  to  secure  a  ruling 
upon  questions  which  have  been  considered 
by  that  court.  People  v.  Walton  (Cal.  App.) 
199  Pac.  824.  The  trial  court  committed  no 
error  in  receiving  the  evidence  concerning 
the  Swanson  affair  and  In  allowing  that  evi- 
dence to  remain  before  the  Jury. 

[J]  The  evidence  having  shown  that  the  of- 
fense of  the  conspirators  was  the  larceny  of  a 
cashier's  check  and  the  indictment  having 
charged  the  larceny  of  lawful  money  of  the 
United  States,  being  the  personal  property 
of  Norris,  appellant  asked  the  trial  court  to 
instruct  tbe  Jury,  in  effect,  that  the  larceny 
of  ar  check  is  not  a  larceny  of  money,  and 
that  they  must  acquit  appellant  unless  they 
found  from  the  evidence  that  the  check,  If 
presented  to  the  bank,  would  have  been 
charged  against  the  account  of  Norris.  These 
requested  instructions  were  refused,  and  ap- 
pellant assigns  the  ruling  as  error.  Tbe 
court  Is  Justified  In  its  refusal  by  the  cases 
of  People  V.  Whalen,  154  Cal.  472,  98  Pac. 
194;  People  v.  Leavens,  12  Cal.  App.  178, 
106  Pac.  1103 ;  People  v.  Arnold,  20  Cal.  App. 
35,  127  Pac.  1060;  and  People  v.  Crane,  34 
Cal.  App.  599,  168  Pac.  377— appellant  mak- 
ing no  contention  that  the  evidence  falls  to 
show  that  the  conspirators  did  not  convert 
the  cashier's  check  Into  cash.  People  v. 
Crane  has  a  particular   bearing   upon   the 


question  presented  by  appellant,  and  in  In- 
structing the  Jury  the  trial  court  carefully 
followed  the  doctrine  of  that  case  and  of  the 
others  we  have  cited  with  It 

The  trial  court  also  refused  certain  instruc- 
tions requested  by  appellant  under  the  law 
of  conspiracy,  and  It  is  contended  that  tbe 
refusal  was  erroneous.  We  can  see  no  rea- 
son why  the  Instinictions  should  have  been 
given. 

Judgment  affirmed. 

We  concur:   FINLAXSON,?.  J.;  CRAIG,J. 


(66  Cal.  App.  224) 

HAWI  MILL  &  PLANTATION  CO^  Limited, 

V.  LELAND,  Coroner,  et  al. 

(Civ.  4068,  4069.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  18,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  lOw 
1922.) 

1.  Execution  «=3S5— Property  replevied  held 
not  subject  to  seizure  under  execution. 
Where  after  attachment  tbe  property  was 
taken  from  the  custody  of  the  ofiBcer  under 
claim  and  delivery  bond  given,  it  was  not  sub- 
ject to  subsequent  seizure  under  an  execution, 
in  another  proceeding  by  the  attaching  creditor; 
it  being  regarded  as  in  the  custody  of  tbe  law 
until  tbe  replevin  proceedings  should  be  ter- 
minated. 

2.  Attachment  <S=>300— Claimant  parting  withf 
title  may  petition  for  writ  of  mandate  oom- 
peillng  redelivery  of  property. 

A  claimant  of  attached  property,  who  re- 
plevined  it  and  was  given  possession  thereof  on 
giving  a  delivery  bond,  though  he  has  parted 
with  title  thereto  by  transfer  of  warehouse 
receipts,  retains  a  sufficient  interest  to  enable 
him  to  petition  for  writs  of  mandate  compelling 
redelivery  of  the  property  taken  from  him 
on  execution  against  defendant,  tbe  original 
debtor  in  attachment. 

3.  Assignments  <s=3 1 20— Transfer  of  Interest  In 
property  held  not  to  deprive  plalntilT  of  In- 
terest In  suit. 

That  a  plaintiff  in  replevin  to  whom  the 
property  has  been  delivered  under  delivery 
bond  parts  with  the  title  thereto  by  transfer  of 
warehouse  receipts  does  not  prevent  an  appli- 
cation for  supplementary  writs  of  mandate  to 
protect  his  rights  under  the  bond  in  view  of 
Code  Civ.  Proc.  §  385,  permitting  the  continu- 
ance of  tbe  action  in  the  name  of  the  original 
party  after  a  transfer  of  interest. 

Petition  by  the  Hawi  Mill  &  Plantation 
Company,  Limited,  against  T.  B.  W.  Leland, 
Coroner  of  tbe  City  and  County  of  San  Fran- 
cisco, and  others,  for  supplementary  writs  of 
mandate  to  compel  respondents  to  fully  obey 
peremptory  writs  of  mandate  theretofore  is- 
sued.   Writs  granted. 
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McCntclien,  Olney,  Wlllard,  Mannon  ft 
Greene,  of  San  Francisco,  for  petitioner. 

Kntght,  Boland,  Hutchinson  &  Christin,  of 
San  Francisco,  for  respondents. 

RICHARDS,  J.  Ttia  Is  an  application  for 
supplementary  writs  of  mandate  to  carry  in- 
to full  and  further  efTect  the  peremptory 
writs  of  mandate  issued  out  of  this  court  in 
the  abore-entitled  proceedings  on  October  25, 
1921. 

The  facts  leading  up  to  the  Issuance  of 
those  writs  and  the  supplementary  facts  oc- 
curring thereafter  and  upon  which  the  present 
application  is  predicated  are  briefly  stated  as 
follows:  On  April  28,  1921,  Geo.  A.  Moore  & 
Ck).  started  an  action  against  Hidalgo  Plan- 
tation &  Commercial  Company,  La  Zaculapa 
Plantation  Company,  and  La  Zaculapa  Plan- 
tation ft  Harrison  Company  for  the  recovery 
of  an  alleged  indebtedness  of  188,607.92,  in 
which  action  an  attachment  was  Issued  and 
levied  upon  the  two  lots  of  coffee  involved  in 
the  two  proceedings  before  this  court  There- 
after the  Hawi  Mill  ft  Plantation  Company 
filed  third  party  claims  with  the  sheriff  levy- 
ing said  attachment  as  to  both  lots  of  coffee, 
who,  after  receiving  an  indemnity  bond 
against  said  Geo.  A.  Moore  ft  Co.,  refused  to 
deliver  up  the  same  to  the  said  claimant,  up- 
on which  refusal  the  latter,  on  August  27, 
1921,  commenced  two  actions-  against  said 
sheriff,  and  also  against  Geo.  A.  Moore  ft 
Co.,  to  recover  possession  of  said  two  lots 
of  coffee  and  In  these  actions  presented 
the  statutory  claim  and  delivery  bonds  suf- 
ficient in  form  to  require  the  sheriff  to  de- 
liver said  property  to  the  coroner,  who  was 
the  statutory  officer  entitled  to  serve  process 
and  take  delivery  of  said  property  in  said  ac- 
tions. The  defendants  in  these  two  replevin 
suits  failed  to  present  a  valid  redelivery  bond 
within  the  time  provided  by  the  statute.  In 
the  meantime,  and  on  the  16th  day  of  Sep- 
tember, said  Geo.  A.  Moore  &  Co.  commenced 
another  action  against  the  said  defendants, 
who  were  the  corporations  made  parties  to 
Its  original  action,  and  also  against  certain 
other  defendants,  who  were  alleged  to  be  the 
trustees  of  said  defendant  corporations,  the 
latter  having  forfeited  their  charters  under 
the  revenue  and  taxation  laws  of  this  state, 
to  recover  from  said  defendants  the  sum  of 
$138,607.92.  This  sum,  though  larger  than 
that  sued  for  in  the  original  action,  is  admit- 
tedly an  indebtedness  arising  out  of  the  same 
transaction ;  and  In  such  suit  the  said  plain- 
tiff, Geo.  A.  Moore  ft  Co.,  through  immediate 
answers  flled  by  said  defendants  admitting 
said  Indebtedness,  procured  a  judgment  in  its 
favor  to  be  entered  on  the  same  date  of  the 
filing  of  such  suit  for  the  amount  of  said  in- 
debtedness, and  Immediately  thereafter,  and 
on  September  17,  1921,  caused  an  execution 
to  be  issued  and  levied  upon  said  two  lots  of 
coffee  In  the  hands  of  the  coroner  at  the 


time.     Thereupon   tfae  original  proceedlncpv 

for  the  issuance  of  writs  of  mandate  were 
instituted  by  the  plaintiff  in  said  replevla 
suits  in  this  court  to  compel  the  delivery  to 
it  of  the  coffee  involved  in  said  suits  under 
the  provisions  of  section  514  of  the  Code  of 
Civil  Procedure.  After  a  hearing  upon  Ihe 
merits  in  both  of  said  proceedings,  this  court 
issued  peremptory  writci  of  mandate,  com- 
manding the  delivery  of  both  of  said  lots  of 
coffee  to  the  plaintiff  in  said  replevin  suits. 
Thereafter,  and  on  October  81,  1921,  said 
writs  of  mandate  were  duly  served  upon  the 
said  sheriff,  then  in  the  possession  of  said 
property  by  virtue  of  said  writ  of  execution, 
and  also  upon  the  defendants  in  certain  pro- 
ceedings, and  the  said  sheriff  thereupon  and 
In  response  to  said  writs  delivered  said  cof- 
fee to  the  petitioner  in  said  proceedings,  but 
Immediately  thereafter,  and  purporting  to 
act  under  and  by  virtue  of  an  alias  writ  of 
execution  issued  upon  the  last  above-men- 
tioned Judgment  the  said  sheriff  levied  the 
same  upon  1,971  bags  of  said  coffee,  and  took 
possession  of  the  same,  which  possession  he 
still  holds  as  such  sheriff  and  by  virtue  of 
said  alias  writ  of  execution,  and  refuses  to 
deliver  to  said  petitioner  herein  upon  Its  de- 
mand; hence  the  application  for  supplemen- 
tary writs  of  mandate  herein.  In  response 
to  said  application  the  respondents  herein 
have  flled  answers  alleging,  In  substance, 
that  the  two  original  lots  of  coffee  were,  on 
October  29,  1921,  in  storage  in  Southern  Pa- 
clflc  Warehouse  No.  2,  then  being  operated 
by  the  Haslett  Warehouse  Company,  a  cor- 
poration. That  on  said  29th  day  of  October, 
1921,  and  prior  to  the  service  of  the  original 
writs  of  mandate,  as  above  set  forth,  the  ap- 
plicant herein  assigned  and  transferred  all 
of  Its  right  title,  and  Interest  in  and  to  said 
two  lots  of  coffee  to  one  J.  H.  Beamer ;  and 
that  immediately  after  the  redelivery  of  said 
coffee  to  the  applicant  h,ereln  by  the  said 
sheriff  in  response  to  said  writs  the  said 
Haslett  Warehouse  Company  delivered  to 
said  Beamer  1,205  bags  of  said  coffee,  who 
thereupon  received  and  removed  the  Sfune 
from  said  warehouse;  and  said  Haslett 
Warehouse  Company  at  the  said  time  also 
delivered  to  said  Beamer  its  negotiable  ware- 
house receipt  for  the  removing  of  the  re- 
maining bags  of  said  coffee,  which  negotiable 
warehouse  receipt,  the  respondents  allege, 
has  by  the  said  Beamer  been  assigned,  deliv- 
ered, and  transferred  to  other  parties.  That 
by  virtue  of  the  foregoing  facts  the  applicant 
herein  has  no  longer  any  right,  title,  or  In- 
terest in  any  portion  of  said  two  lots  of  cof- 
fee; that  the  alias  execution  aforesaid  viraa 
levied  by  said  sheriff  upon  said  1,971  bags  ot 
coffee  after  the  aforesaid  transfers  of  said 
coffee  had  taken  place,  and  hence  at  a  time 
when  the  said  remaining  portion  of  the  cot- 
fee  was  subject  to  the  levy  of  said  alias  writ. 
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The  respondents  further  allege  that  on  the 
31st  day  of  October,  1921,  and  after  the 
aforesaid  levy  of  said  alias  execntion  had 
been  made,  the  said  Geo.  A.  Moore  &  Co. 
commenced  an  action  against  said  Haslett 
Warehouse  Company  under  the  provisions  of 
sectloii  18  of  an  act  of  the  Legislature,  ap- 
proved March  19,  1909  (St.  1909,  p.  440),  and 
amended  May  11,  1919  (St.  1919,  p.  398)  en- 
titled "An  act  to  make  uniform  the  law  of 
warehouse  receipts,"  and  that  an  answer  had 
been  filed  therein  by  the  said  Haslett  Ware- 
house Company  to  the  effect  that  it  held  in 
storage  said  coffee  subject  to  a  negotiable 
warehouse  receipt  issued  to  one  J.  H.  Beam- 
er,  but  upon  which  the  alias  execution  above 
referred  to  had  been  levied  by  the  sheriff, 
who  had  placed  one  of  his  deputies  in  charge 
of  said  coffee,  and  had  assumed  control  over 
the  same ;  that  thereafter  said  J.  H.  Beamer 
had  presented  bis  said  warehouse  receipt 
and  demanded  possession  of  said  coffee,  but 
that  the  said  sheriff,  acting  throu^^  his  said 
deputy,  had  refused  to  allow  said  defendant 
to  make  delivery  of  the  same. 

Upon  the  hearing  upon  these  applicationB 
and  the  answer  thereto,  the  applicant  pre- 
sented and  filed  a  written  Joinder  of  said  J. 
H.  Beamer  and  Williams-Diamond  &  Co.,  to 
whom  portions  of  said  coffee  were  alleged  to 
have  been  assigned,  in  the  supplementary  pe- 
titions of  the  applicant  herein  for  a  further 
writ  of  mandate  and  a  request  that  the  relief 
herein  sought  be  granted  to  said  applicant 
There  was  also  presented  and  filed  at  the 
same  time  a  demurrer  to  the  answer  of  the 
respondents  upon  the  ground  that  the  same 
did  not  state  facts  suflJcient  to  constitute  a 
defense  oi^  the  part  of  said  respondents,  or 
any  of  them.    A  motion  to  strike  out  portions 
of  said  answers  was  also  presented  and  filed. 
The  matters  thus  put  in  issue  may,  we  think, 
be  fully  tested  out  upon  the  demurrer  to  the 
respondents'  answers ;  and,  since  they  all  re- 
late   to    the    fundamental     question    as    to 
whether  personal  property,  taken  in  an  ac- 
tion upon  claim  and  delivery  and  thereafter 
delivered  to  the  plaintiff  In  said  action  under 
the  provisions  of  section  B14  of  the  Code  of 
Civil  Procedure,  remain  in  custodia  legls  aft- 
er its  delivery  by  the  officers  executing  the 
process  to  the  plaintiff,  so  as  not  to  be  sub- 
ject to  a  writ  of  execution  issued  on  behalf 
of  and  at  the  Instance  of  the  plaintiff  on  the 
original  attachment  suit,  which  preceded  and 
compelled    the   replevin  suit,   or   issued   or 
sought  to  be  levied  for  the  enforcement  of  a 
judgment  (Obtained  either  in  that  original  ac- 
tion or  in  any  subsequent  action  by  the  same 
plaintiff  for  the  enforcement  of  the  same  ob- 
ligation.    Upon  the  hearing  upon  and  sub- 
mission of  the  original  applications  herein 
for  a  writ  of  mandate,  this  court  held  that 
such  personal  property  was  in  custodia  legls 
while  the  same  was  in  the  custody  of  the  of- 
ficer executing  the  process  In  the  daim  and 


delivery  action,  and  that  the  pinintiff  in  said 
action  was  entitled  to  have  delivered  to  it 
said  property  by  said  officer,  or  by  any  one  to 
whom  he  had  delivered  it,  notwithstanding 
the  fact  that  a  writ  of  execution  had  been 
attempted  to  be  levied  upon  said  property  at 
the  instance  of  the  plaintiff  in  the  action  or 
actions  instituted  by  it  to  recover  upon  the 
original  obligation  of  certain  parties  not 
parties  to  these  proceedings,  and  in  which 
action  or  actions  the  attachment  or  the  later 
execution  had  been  levied.  This  court,  tliere- 
fore,  issued  the  original  writs  of  mandate 
herein,  directing  the  sheriff  to  deliver  the 
said  vroperty,  and  the  whole  thereof,  to  the 
applicant  herein.  In  these  proceedings  for 
the  issuance  of  supplementary  writs  of  man- 
date this  court  Is  asked  to  go  at  least  so  far 
as  to  define  the  rights  of  the  applicant  In  re- 
spect to  the  property  involved  therein  after " 
the  same  has  passed  into  its  possession  by 
virtue  of  the  execution  of  the  original  writs 
of  mandate.  This  the  court  Is  prepared 
to  do. 

An  examination  of  the  authorities  Ijearing 
upon  this  question  discloses  the  following 
condition  and  leads  to  the  following  conclu- 
sions: Prior  to  the  adoption  of  the  Code  of 
Civil  Procedure  in  the  state  of  New  York  in 
1848,  the  courts  of  that  state  had  decided 
that  personal  proper^  taken  under  a,  writ  of 
replevin  could  not  be  levied  upon  through  a 
writ  of  execution,  the  property  being  regard- 
ed as  in  custodia  legis  so  long  as  the  replevin 
suit  was  pending,  the  bond  given  therein  be- 
ing regarded  as  a  substitute  for  the  goods. 
In  Acker  v.  White,  25  Wend.  (N.  Y.)  614,  the 
execution  creditor  was  not  the  original  par- 
ty whose  attachment  of  the  property  had  led 
to  the  replevin  suit  The  Code  of  Civil-  Proce- 
dure of  the  state  of  New  York  adopted  in 
1848,  embodied  the  provisions  of  the  earlier 
New  York  statute  relating  to  actions  in  the 
nature  of  replevin  under  which  the  above 
case  was  decided.  New  York  Code  of  Civ. 
Proc.  S  206  et  seq.  to  section  217.  And  these 
provisions  have  been  substantially  retained 
in  the  New  York  Code  of  Civil  Procedure 
through  its  various  enlargements  and  amend- 
ments down  to  the  present  time.  The  provi- 
sions of  the  New  York  Code  of  Procedure  up- 
on this  subject  were  substantially  incorpo- 
rated in  the  California  Code  of  Civil  Proce- 
dure upon  its  original  adoption  in  1872,  and 
have  been  since,  in  substance,  retained  there- 
in. This  derivation  of  the  provisions  of  oar 
Code  from  the  New  York  Code  renders  very 
persuasive  the  decisions  of  the  New  York 
courts  upon  our  courts  in  relation  to  tUs 
subject.  The  case  of  First  National  Bank, 
etc.,  V.  Dunn  et  al.,  97  N.  Y.  149,  49  Am. 
Kcp.  517,  was  an  action  wherein,  after  the 
sheriff  had  taken  certain  personal  property 
upon  a  writ  of  replevin  and  delivered  the 
same  to  the  plaintiff  in  the  replevin  suit,  he 
claimed  the  right  to  retake  the  same  under 
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and  by  virtue  of  a  writ  of  execution  which 
had  been  placed  in  his  hands  for  enforce- 
ment against  said  property  in  another  action. 
The  New  Tork  Court  of  Appeals  in  that  case, 
after  an  exhaustive  review  of  the  cases,  not 
only  in  New  York,  but  also  In  other  Jurisdic- 
tions, held  that  the  property  in  question  re- 
mained in  custodia  legls  after  it  had  passed 
into  the  possession  of  the  plaintiff  in  the  re- 
plevin suit  so  as  not  to  be  leviable  upon  at 
tlie  suit  of  a  subsequent  execution  creditor  of 
the  party  from  whose  custody  the  property 
had  been  takm  in  the  replevin  suit.  In  so  de- 
ciding the  court  cited  with  approval  the  case 
of  Hagan  v.  liucas,  35  V.  S.  (10  Pet)  400, 9  L. 
Ed.  470,  as  deciding  that  property  taken  on 
a  writ  of  replevin  is  in  the  custody  of  the 
law,  both  while  held  by  the  otHcer  and  after 
delivery  to  the  i^lntlff,  and  so  remains  dur- 
■  Ing  the  pendency  of  the  action  of  replevin 
awaiting  the  final  disposition  of  the  court  in 
■aid  action.  The  reasons  given  by  both  the 
New  York  and  the  federal  courts  for  this 
holding  are  the  same,  and  are  that  the  law 
which  requires  the  plaintiff  in  a  replevin  suit 
to  give  a  bond  for  the  return  of  the  property 
to  the  person  from  whom  it  is  sought  to  be 
taken  as  a  condition  of  the  plaintiff's  present 
and  temporary  possession  thereof  during  the 
pendency  of  the  replevin  suit,  would  be  In- 
consistent and  Ineffectual  if,  after  he  had 
made  himself  and  his  sureties  liable  ui)on 
such  bond  for  the  return  of  the  property,  it 
could  be  taken  from  him  through  the  levy  of 
an  execution  issued  in  some  other  action,  and 
the  obligation  of  his  bond  thus  rendered  It 
Impossible  of  fulfillment  As  the  court  in  the 
New  Tork  case  last  above  quoted  says: 

"Can  a  resalt  so  repngnant  to  equity  and  pro- 
priety be  sanctioned?  Is  the  law  so  inconsist- 
ent as  to  authorize  the  means  by  which  the  dis- 
charge of  an  obligation  is  defeated  and  at  the 
same  time  exact  a  penalty  for  the  failure?" 

And  the  court  further  states  In  conclusion 
of  the  whole  matter: 

"Tlie  whole  action  of  replevin  and  its  modern 
substitute  are  alike  in  the  nature  of  the  pro- 
ceedings in  rem.  The  court  fastens  upon  the 
Identical  property  and  holds  it  subject  to  its 
own  ultimate  disposition.  If  by  its  own  rules 
it  cannot  hold  the  res  against .  other  process, 
the  action  loses  its  character  and  becomes 
merely  onj  in  damages." 

Other  cases  upholding  the  same  principle 
are  Pipher  v.  Fordyce,  88  Ind.  436;  Rhlnes 
V.  Phelps,  8  Oilman  (IlL)  455;  Selleck  v. 
Phelps,  11  Wis.  380;  Stout  v.  FoUette,  64 
Ind.  365 ;  Bates,  etc.,  Natl.  Bank  v.  Owen,  79 
Mo.  429 ;  Trcinalne  v.  Mortimer  (N.  Y.  Super. 
Ot)  7  N.  Y.  8.  681 ;  Williamson  ▼.  Nealy,  119 
N.  C.  339,  25  S.  E.  953 ;  Beagle  v.  Smith,  50 
Neb.  446,  69  N.  W.  956.  It  is  true  that  there 
are  cases  holding  to  the  contrary  of  the  fore- 
going doctrine  which  have  been  quite  Indus- 
triously collated  by  the  respondents  herein, 
but  these,  we  conclude  from   our  examina- 


tion, either  represent  views  depending  open 
particular  statutes  differing  from  our  own  or 
represent  the  minority  view  of  the  courts  up- 
on tills  subject  The  text-writers,  considering 
this  conflict  in  authority,  have  adopted  the 
majority  view  of  the  cases  as  the  sounder 
low.  In  Freeman  on  Ebcecutions  (Sd  Ed.)  sec- 
tion 136,  we  find  it  stated  that: 

"The  taking  of  property  by  an  officer  acting 
under  a  writ  of  replevin  places  it  within  the 
custody  of  the  law,  and  therefore  precludes  it 
from  being  levied  upon  under  an  execution.  No 
levy  can  be  permitted  which  if  effective  might 
defeat  the  object  of  the  action  of  replevin." 

[1]  In  23  Corpus  Juris,  at  page  359,  the 
rule  Is  thus  stated  and  as  thus  stated  has 
exact  application  to  the  instant  case,  viz.: 

"Where,  after  a  levy  on  property  by  attach- 
ment or  execution,  such  property  is  released 
from  the  custody  of  the  officer  under  a  I>ond 
given  to  try  the  right  thereto,  •  ♦  •  the 
property  is  still  regarded  as  being  in  the  ens- 
tody  of  the  law,  and  is  not  subject  to  seizure 
and  sole  under  a  junior  execution." 

12,3]  The  respondents,  however,  contend 
that  if  this  doctrine  Is  to  be  given  full  ap- 
plication to  such  a  state  of  facta  as  ia  pre- 
sented here.  It  would  have  the  effect  of  pre- 
venting those  who  might  have  superior  rights 
to  those  of  the  plaintiff  in  replevin  from  hav- 
ing recourse  to  such  property,  and  would 
thus  be  a  vlolatlwi  of  the  federal  Constitu- 
tion. We  do  not  consider  that  the  exigencies 
of  this  case  call  for  such  a  conclusion.  The 
bond  which  the  plaintiff  in  replevin  has  giv- 
en runs  in  favor  of  the  defendant  in  that  ac- 
tion,' tliat  Is  to  say,  the  person  from  whose 
custody  the  property  was  taken,  and  requires 
the  return  of  the  property  or  its,  equivalent 
In  money  to  such  person  in  the  event  of  the 
plaintiff's  failure  to  recover  judgment  In  said 
action.  The  person  to  whom  such  eventual 
return  must  be  made  Is  the  sheriff,  who,  up- 
on again  receiving  such  property  or  its  mon- 
ey equivalent,  would  hold  the  same  in  his  of- 
ficial capacity  and  subject  to  whatever  pro- 
cess was  In  his  hands  affecting  the  same^  Just 
as  though  no  such  replevin  suit  Iiad  been 
brought,  and  the  rights,  not  only  of  the  orig- 
inal attaching  creditor,  but  also  of  all  subso- 
(|uent  execution  creditors  who  had  placed 
their  process  in  his  hands,  would  be  thus 
amply  protected  through  th^  giving  of  the 
replevin  bond.  Respondents  further  contend 
that  the  facts  set  forth  In  the  answer  and 
admitted  for  the  purpose  of  demurrer  show 
that  the  applicant  has  parted  with  all  of  its 
right,  title,  and  Interest  in  the  property  In 
question  by  the  transfer  of  the  warehouse  re- 
ceipt therefor  to  Beamer  and  by  the  further 
transfer  of  the  same  by  said  Beamer  to  the 
other  persons  named,  and  that  therefore  the 
plaintiff  is  no  longer  a  party  in  interest  in 
this  proceeding,  and  hence  not  entitled  to  a 
supplemental  writ  of  mandate  herein.  There 
are  several  answers  to  ttila  proposition;  the 
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first  being  that  tbe  plaintiff,  even  if  it  liad 
parted  wltb  Its  title  to  said  property,  would 
etlll  have  a  Buffldent  interest  in  tlie  proceed- 
ing to  seek  this  remedy  therein  for  tbe  pro- 
tection of  Its  replevin  bond.  This  must  be 
80  In  order  to  avoid  those  very  Inconsisten- 
cies, which,  as  the  foregoing  cases  indicate, 
would  otherwise  exist,  since  the  purpose  for 
which  a  party  claiming  to  be  the  owner 
thereof  has  In  view  In  seeking  to  obtain  the 
possession  of  particular  property  by  means 
of  a  replevin  suit  is  that  of  putting  said 
property  to  Its  ordinary  uses  in  the  way  of 
Its  consumption  or  sale.'  To  deny  the  plaln- 
tift  this  consequential  right  through  expos- 
ing the  property  to  other  process  at  once  up- 
on Its  leaving  his  own  possession  would  be 
to  deny  to  him  the  very  fruits  of  his  action 
and  to  render  his  remedy  of  claim  and  deliv- 
ery a  vain  and  useless  form.  The  second 
reason  Is  to  be  found  in  tbe  terms  of  section 
385,  Code  of  Civil  Procedure,  which,  in  tbe 
case  of  a  transfer  of  interest,  permits  the 
continuance  of  the  action  in  the  name  of  the 
original  party.  This  section  of  the  Code  has 
li(>en  given  special  application  to  this  pro- 
ceeding by  tbe  fact  that  the  persons  to  whom 
the  plaintiff  in  the  replevin  suit  1b  alleged  to 
have  transferred  its  Interest  In  the  property 
involved  therein  have  appeared  herein  to 
join  tbe  applicant  in  the  remedy  herein 
sought,  and  to  request  that  the  applicant 
herein  be  given  the  relief  sought,  notwith- 
standing such  transfer  of  interest.  As  to 
tbat  portion  of  the  respondents'  answer 
which  avers  the  institution  of  a  suit  against 
the  warehouseman  under  the  provisions  of 
section  18  of  the  act  entitled  "An  act  to' make 
uniform  the  law  of  warehouse  receipts,"  we 
cannot  conceive  how  the  prosecution  of  such 
an  action  could  possibly  affect  the  right  of 
the  applicant  in  these  proceedings  under 
tbe  principles  above  enunciated,  defining  its 
right  to  the  custody  and  control  of  tbe  prop- 
erty in  question  during  the  pendency  of  the 
replevin  suit. 

For  the  foregoing  reasons  we  are  of  the 
opinion  that  the  applicant  herein  is  entitled 
to  the  relief  prayed  for  in  Its  supplementary 
application  berdn.  Iiet  writs  issue  accord- 
In^y. 


We    concur: 
GAN,  J. 


TTIiBB,    P.    J.;    KEBRI- 


(66  Cal.  App.  299) 

GUNBY  V.  SWARTS.     (CIV.  4149.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  20,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  27, 
1922.) 

I.  Mine*  anil  minerals  ^=355(1)— Transaction 
held  to  culminate  In  meetino  of  minds  on 
execution  of  mineral  deed. 

Where   vendor  signed  mineral  deed  which 
bad  been  sent  him  by  purchaser  and  sent  deed 
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to  title  insurance  company  for  delivery  to  pur- 
chaser on  payment  of  parchase  price,  there 
was  a  meeting  of  the  minds  and  the  consoiD- 
mation  of  a  cmnpleted  agreement. 

2.  Mine*  and  mineral*  «=355(2)— Pqrchaser  of 
mineral  right*  nnitor  agroament  held  to  take 
property  aubject  to  ont*taadlng  taxes. 

Purchaser  of  mineral  rights  under  agree- 
ment to  pay  vendor  specified  parchase  price 
"net"  took  tbe  property  subject  to  taxes  oat- 
standing  against  its  title. 

3.  MIns  and  mineral*  «=a55(2)'— Pjnrehaser  of 
mineral  rights  subject  to  ontstanding  taxes 
could  not  refuse  payment  of  price  to  vendor 
on  acquiring  tax  deed. 

Purchaser  of  mineral  rights  subject  to  tax- 
es outstanding  against  the  title  could  not,  on 
purchase  of  tax  deed  from  state,  refuse  to  pay 
vendor  amount  due  under  his  contract  with  ven- 
dor, on  tbe  ground  that  he  no  longer  asserted 
the  title  acquired  from  vendor.  , 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Jobji  D.  Sbenk,  Judge. 

Acticm  by  W.  J.  Gunby  against  Mina  Agnes 
Swarts,  executrix  of  the  will  of  D.  J.  Swarts, 
deceased.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

Olin  Wellborn,  Jr.,  and  Stephen  Monte- 
lone,  both  of  Los  Angeles,  for  appellant 

James,  Smith  &  McCarthy,  of  Los  Angeles, 
for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  tbe  plaintiff  in  an  ac- 
tion to  recover  the  sum  of  $4,750  as  the  pur- 
chase price  of  certain  properties  alleged  to 
have  been  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  the  said  properties  con- 
sisting of  certain  oil  and  mineral  rights  in 
certain  lands  located  in  the  county  of  Ven- 
tura, state  of  California.  Tbe  plaintiff  claim- 
ing to  own  these  rights  was  at  the  time  the 
negotiations  for  their  purchase  began  a  resi- 
dent of  ChilUcothe,  Mo.  The  defendant  was 
at  said  time  a  resident  of  Hermosa  Beach, 
CaL  The  negotiations  between  the  parties 
were  conducted  through  the  medium  of  let- 
ters and  telegrams,  and,  since  the  only  ques- 
tion involved  in  this  case  is  as  to  whether 
the  minds  of  the  parties  so  met  through  the 
medium  of  these  letters  and  telegrams  and 
of  the  acts  of  the  parties  or  their  agents 
done  in  pursuance  thereof  as  to  have  resulted 
in  such  a  transaction  as  would  give  tbe  plain- 
tiff the  right  of  recovery  in  this  action,  it 
will  be  necessary  to  follow  the  transaction 
through  a  resume  of  what  these  documents 
contain. 

Tbe  negotiations  between  tbe  parties  be- 
gan wltb  a  letter  from  Swarts  to  Gunby 
dated  December  21,  1916,  wherein  the  former 
stated  tbat  be  bad  learned  that  tbe  latter 
owned  Mineral  rights  under  a  tract  of  land 
in  the  Ojai  Valley,  of  wbicb  be  bad  a  chance 
to  sell  tbe  surface  to  parties  who  desired 
also   to  •  secure   these  mineral  rights.     He 
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therefore  asked  If  Ounby  would  consider  an 
offer  of  $20  per  acre,  allowing  5  per  -cent, 
commission  on  the  sale.  On  January  11, 
1917,  Gunhy  replied  to  this  letter  Indicating 
that  an  oil  company  of  which  he  owned  or 
controlled  a  majority  of  the  stock  owned 
the  property,  and  that  It  would  he  willing  to 
sell  at  $30  per  acre  net,  but  not  with  the  5 
per  cent  commission.  To  this  letter  Swarts 
replied,  stating  that  he  could  handle  the  prop- 
erty at  the  price  of  $30  per  acre,  but  would 
expect  to  recetre  the  5  per  cent  commission, 
and  suggesting  that  if  this  was  satisfactory  a 
deed  be  made  in  his  name  and  forwarded 
either  to  Gunby's  brother  at  TiOng  Beach  or 
the  Ventura  Abstract  Company,  subject  to 
bis  approval,  and  to  be  delivered  to  him  when 
the  purchase  price  should  be  paid  in  full. 
In  response  to  this  letter  Gunby  replied  that 
while  the  title  to  the  property  was  In  him, 
the  st6ckholders  of  the  oil  company  had  in- 
terests therein  which  led  him  to  call  a  meet- 
ing of  the  stockholders  on  February  8th,  with 
the  object  of  authorizing  a  sale  of  the  prop- 
erty at  $30  per  acre  net,  but  that  having 
the  proxies  of  over  75  per  cent  of  these  stock- 
holders, he  would  be  prepared  after  that  date 
to  execute  a  quitclaim  deed  to  the  property 
upon  the  terms  stated  In  his  former  letter. 
This  communication  was  referred  by  Swarts 
to  his  attorney,  Olin  Wellborn,  Jr.,  who  it  is 
admitted  was  the  agent  of  Swarts  to  carry 
on  the  negotiations,  and  who  on  February  2, 
1917,  wrote  to  Gunby  regarding  an  abstract 
to  the  property,  to  which  Gunby  replied  on 
February  6th,  stating  that  he  had  an  ab- 
stract which  he  could  send  to  them  if  de- 
sired, but  that  it  was  apparently  incom- 
plete. In  the  meantime  Wellborn  had  been 
<*|Drre«9onding  with  the  Ventura  Abstract 
Company  and  had  received  a  report  showing 
the  tlUe  to  be  in  the  Chillicothe  OU  &  Min- 
ing Company,  but  subject  to  many  sales  for 
taxes,  all  of  which  had  been  redeemed  with 
the  exception  of  the  taxes  for  1913-1916; 
the  last  two  assessments  being  in  the  name  of 
Gunby.  On  February  10,  1917,  Gunby  wrote 
to  Swarts  stating  that  the  stockholders'  meet- 
ing of  the  Chillicothe  Oil  &  Mining  Company 
had  been  held  and  that  he  had  been  author- 
ised to  make  a  deed  to  the  prc^perty  and  that 
be  was  in  a  position  to  close  the  deal  if 
they  could  get  together  on'  the  price.  To  this 
letter  Swarts  replied  on  February  16th,  stat- 
Inj;  that  he  could  get  a  party  to  purchase 
the  property  at  $30  per  acre  gross  cost  to 
them,  but  that  Gunby  should  allow  him  a 
reasonable  commission.  Gunby  replied  by 
telegram  on  February  20,  1917: 

"Have  oiter  of  4,750.00  net  to  me.  If  you 
want  oil  &  mineral  rights  at  this  price,  wire 
600  earnest  money.  Will  make  Q.  C.  deed 
subject  to  taxes  deposit  deed  in  bank  at  Ii.  A.  to 
close  2—26—17.     Answer." 

To  this  telegram  Swarts  replied  on  the 
following  day  with  a  long  telegram  stating  in 


substance  that  his  attorney  had  not  received 
the  abstract,  and  that  if  Gunby  would  for- 
ward abstract  to  his  attorney  and  deed  to 
the '  Title  Insurance  &  Trust  Company  of 
Los  Angeles,  with  instructions  be  would  de- 
posit $500  in  escrow  with  them  at  once  and 
pay  balance  upon  approval  of  abstract  and 
deed,  to  which  Gunby  sent  a  telegram  In  re- 
ply as  follows: 

"Deposit  five  bondred  dollars,  earnest  mon- 
ey in  Title  Insurance  and  Trust  Company,  Ix>8 
Angeles,  Cal.,  to  my  credit,  on  contract  pur- 
chase of  oil  and  mineral  rights  at  forty  seven 
hundred  fifty  dollars  ,net  to  me  deed  and  ab- 
stract ready  to  send  on  report  from  bank  of 
deposit  in  my  name.    Have  bank  wire." 

Upon  receipt  of  this  telegram  Swarts  de- 
posited $500  with  the  Title  Insurance  & 
Trust  Company  of  Los  Angeles  with  written 
escrow  instructions  directing  the  depositary 
to  hold  the  same  subject  to  purchase  of  the 
oil  and  mineral  rights  in  question  from  Gnn- 
by  by  quitclaim  deed  at  the  total  purchase 
price  of  $4,750,  balance  to  be  paid  upon  de- 
livery of  the  deed  and  abstract  of  title  sat- 
isfactory to  him  and  requesting  the  deposi- 
tary to  wire  Gunby  that  it  had  said  sum  on 
account  of  said  purchase  and  requesting,  that 
he  send  deed  and  abstract  for  examination. 
The  escrow  instructions  also  contained  the 
provision  that  the  deposit  was  to  be  returned 
if  the  title  proved  unsatisfactory.  The  Title 
Insurance  Company  accordingly  wired  Gunby 
notice  of  its  receipt  of  the  $500  and  request- 
ing the  forwarding  of  the  deed  and  abstract 
with  specific  instructions  as  to  the  delivery 
of  the  same.  To  this  wire  Gunby  sent  a  re- 
ply stating: 

"Sent  papers  by  regis,  mail  today.  Fnll  in- 
structions in  letter.  Notify  Mr.  Swarts,  and 
send  me  five  hmidred  as  per  my  wire  to  him." 

The  letter  of  Gunby  which  followed  on 
February  26th  quoted  his  former  telegram  to 
Swarts  as  to  terms  of  purchase,  but  com- 
plained that  it  did  not  appear  that  the  money 
had  been  deposited  to  his  credit  but  on  ac- 
count of  purchase  which  was  not  according 
to  his  said  telegram.  However,  he  inclosed 
bis  deed,  with  instructions  to  deliver  tbe 
same  to  Swarts  upon  his  deposit  In  the  post 
otlice  of  a  draft  for  $4,750,  all  expenses  to  be 
paid  by  Swarts.  The  letter  further  stated 
that  Swarts  has  had  ample  time  to  learn  the 
status  of  the  title  and  hence  24  hours  was 
suiUcIent  time  to  deposit  the  money,  and  that 
if  he  did  not  do  so  within  24  hours  to  return 
all  papera  to  Gunby.  To  this  letter  the  Title 
Insurance  &  Trust  Company  wired  a  reply 
on  March  5,  1917,  stating  that  there  was  an 
error  in  the  recitals  of  the  deed  which  re- 
quired correction  and  that  a  new  deed  would 
t>e  necessary,  and  that  the  attorney  for 
Swarts  stated  that  the  balance  of  the  money 
would  be  paid  on  receipt  of  the  same.  To 
this  telegram  Gunby  replied  by  wire  on  tlie 
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following  day,  saying:  "Ton  correct  deed 
for  me  or  return  for  correction."  To  which 
the  Title  Insnrance  &  Trust  Company  replied, 
"Parties  ready  to  close  forwarding  new  deeds 
tomorrow,  for  execution,"  and  followed  this 
message  with  a  letter  inclosing  the  new  deed 
with  instructions  as  to  the  form  of  its  execu- 
tion and  request  for  its  early  return,  in  re- 
sponse to  which  Gunby  wrote  to  the  Title 
Insurance  &  Trust  Company  on  March  12, 
1917,  transmitting  new  deed  and  directing 
its  dellrery  to  Swarts  as  per  his  letter  of 
February  26,  1917.  In  this  last  letter  it  was 
noted  that  the  matter  of  taxes  had  been 
omitted,  and,  if  that  implied  that  he  was 
bound  to  pay  them,  not  to  deliver  the  deed, 
but  to  return  the  same  to  him  at  once,  as  his 
offer  to  Mr.  Swarts  was  $4,750  net  cash  to 
him. 

(1-31  It  will  be  clarifying  to  pause  at  this 
point  In  the  extended  negotiations  of  the 
parties  to  point  out  that  the  idlnds  of  the 
parties  apparently  met  at  this  stage  of  the 
transaction  and  that  a  completed,  agreement 
was  thus  consummated  between  them.  The 
Title  Insurance  &  Trust  Company  was  the 
agent  and  representative  of  the  defendant 
Swarts  in  all  of  the  later  stages  of  the  cor- 
respondence, and  its  letters  and  telegrams 
had  brought  them  to  the  point  of  a  perfect 
understanding,  by  the  terms  of  which  Gunby 
was  to  convey  by  quitclaim  deed  in  its  hands 
all  of  his  right,  title,  and  interest  in  the  oil 
and  mineral  rights  in  question  and  was  to  re- 
ceive for  such  transfer  the  net  sum  of  $4,- 
750.  WTiatever  objections  the  plaintiff  had 
theretofore  urged  against  the  form  of  the 
original  deposit  as  "earnest"  money  or  "es- 
crow" money  had  been  waived  by  him,  as 
had  also  his  insistence  that  the  transaction 
should  be  closed  within  24  hours  after  his 
transmission  of  the  original  deed.  As  to  the 
matter  of  the  unpaid  taxes  there  could  be  no 
issue,  since  the  purchase  price  of  the  prop- 
erty was  understood  to  be  $4,750  net  to  the 
grantor  of  the  quitclaim  deed,  which,  even 
in  the  absence  of  the  latter's  express  stipula- 
tion, could  mean  nothing  less  than  that  the 
grantee  was  to  take  the  property  subject  to 
whatever  taxes  were  outstanding  against  its 
title.  It  is  nowhere  contended  that  such  was 
not  the  case.  The  reason  why  the  transao 
tlon  was  not  closed  at  once  according  to  the 
understanding  thus  fully  arrived  at  is  dis- 
closed by  the  later  correspondence  following 
the  date  of  March  12,  1917,  when  the  plain- 
tiff's corrected  deed  was  transmitted  to  the 
Title  Insurance  &  Trust  Company.  It  then 
for  the  first  time  developed  that  the  deed 
from  the  Chillicothe  Oil  &  Mining  Company 
to  Gunby  was  irregular  for  the  reason  that 
said  corporation  had  forfeited  its  charter 
under  the  revenue  laws  of  this  state.  This 
entailed  considerable  delay  and  much  cor- 
respondence, resulting  finally  in  the  execution 
of  several  deeds  from  parties  having  apparent 
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Interests  in  the  property,  all  of  which  were 
finally  delivered  to  the  defendant  Swarts  or 
his  agents  and  which  he  has  ever  since  re- 
tained. In  the  meantime,  however,  Swarts 
had  procured  to  be  executed  to  himself  a  tax 
deed  from  the  state  of  California,  issued  in 
June,  1917,  upon  a  tax  sale  of  the  said  prop- 
er^ for  nonpayment  of  taxes,  which,  under 
the  arrangement  between  the  parties,  he  was 
obligated  to  pay.  Having  obtained  this  tax 
deed,  he  asserted,  and  now  asserts,  that  be 
was  no  longer  bound  to  accept  or  pay  for  the 
Gunby  title  as  embodied  in  the  several  other 
deeds,  which,  as  above  stated,  had  been  de- 
livered to  and  accepted  by  blm.  We  know  of 
no  law,  and  we  are  dted  to  no  authority, 
which  would  justify  such  a  iwsitlon.  In  the 
purchase  of  the  tax  title  to  said  property 
Swarts  was  merely  paying  the  taxes  due 
thereon  which,  as  we  have  seen,  he  was 
bound  to  pay,  and  he  cannot  be  permitted  to 
make  use  of  such  tax  title  as  an  excuse  for 
the  violation  of  his  agreement  to  purchase 
the  regular  chain  of  title  to  the  property 
from  the  owner  thereof.  The  findings  and 
conclusions  of  the  trial  court  are  in  accord 
with  the  foregoing  and  are,  we  think,  fully 
supported  by  the  evidence  in  the  case. 

No  other  ground  of  error  being  urged,  the 
judgment  is  affirmed. 

Weconcnr:  TYLER,  P.  J.;  KBRRIGAN.J. 


(G6  Cal.  App.  384) 

PFAHLER  et  al.  v.  WORCESTER  et  al. 
(Civ.  3511.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  CWifomia.    Feb.  11,  1922.) 

1.  Frasdulent  oonveyance*  «=> 1 45— Transfer 
of  property  not  aecompanled  by  dellvsry  and 
change  of  potsaision  fraudulent  as  to  oredl- 
tors. 

Where  a  debtor  of  plaintiffs  transferred 
property  to  one  of  defendants,  and  remained 
in  possession  of  the  property  as  manager  for 
such  defendant  of  the  business  in  which  it  was 
used  until  after  plaintiffs  had  got  a  judgment 
against  such  debtor,  plaintiffs  had  a  cause  of 
action  ander  Civ.  Code,  §  3440,  providing  that 
transfers  of  personal  property  are  fraudulent 
if  not  accompanied  by  a  delivery  and  fdUowed 
by  actual  change  of  possession. 

2.  Fraudulent  conveyancos  ^=>26 1— Insolvency 
of  debtor  need  not  lie  alleged  In  action  to 
set  aside  transfer  without  change  of  posses- 
sion. 

In  an  action  under  Civ.  Code,  $  8440,  to 
set  aside  transfer  of  personal  property  without 
change  of  possession,  as  being  in  fraud  of 
creditors  of  the  transferror,  it  is  not  necessary 
to  allege  that  the  transferror  was  insolvent. 

Appeal  from   Superior  Court,  San  Diego 
County ;   E.  A.  Luce,  Judge. 
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Actlcm  by  W.  W.  Pfahler  and  others 
against  F.  W.  Worcester  and  others.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed.    . 

R.  Lee  Bagby,  of  Gasper,  Wya,  for  appel- 
lants. 

Gordon  Gray,  of  San  Diego,  and  James  D. 
La  Motte,  for  respondents. 

WORKS,  J.  [1]  Plaintiffs,  who  were  Judg- 
ment creditors  of  defendant  Worcester, 
brought  this  suit  against  him  and  his  code- 
fendants  to  set  aside  a  transfer  of  certain 
personal  property  which  Worcester  had  made 
to  defendant  Bower.  The  latter  was  at  the 
time  of  the  transfer  a  creditor  of  Worcester, 
and  the  transfer  was  attempted  to  be  made 
in  satisfaction  of  the  debt.  Bower  acknowl- 
edging its  payment  at  the  time.  Upon  the 
date  of  the  transfer  Bower  was  an  officer  of 
defendant  banlc,  that  corporation  being  also  a 
creditor  of  Worcester,  although  the  convey- 
ance seems  to  have  been  made  in  satisfaction 
of  Bower's  claim  alone.  The  complaint  is 
based  upon  Civil  Code,  $S  3439,  3440,  and 
3442,  concerning  transfers  of  property  in 
fraud  of  creditors.  Judgment  went  for 
plaintiffs,  and  defendants  appeal. 

Appellant  insists  that  Worcester  had  the 
right  to  prefer  Bower  as  a  creditor,  and  to 
indicate  the  preference  by  the  transfer  which 
was  made  to  him.  This  contenti<xi  Is  in  the 
very  face  of  one  of  the  sections  upon  which 
the  acti(m  is  based  (section  3440).  That  sec- 
tion reads,  in  part,  as  emphasized  by  the 
xtse  of  italics: 

"Every  transfer  of  personal  property,  other 
than  [certain  kinds  which  do  not  concern  us 
here]  t*  conclutwely  pretumed,  if  made  by  a 
person  having  at  the>  time  the  possession  or 
control  of  the  property,  and  not  accompanied 
by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of 
the  tilings  transferred,  to  be  fraudulent,  and 
therefore  void,  against  those  who  are  his  credi- 
tors while  he  remains  in  possession.  •  •  « " 
t 

Worcester  was  in  possession  of  the  prop- 
erty in  question  here  at  the  time  of  the 
transfer  to  Bower,  and  was  conducting  his 
business  by  means  of  it  There  was  no 
change  of  possession,  for  Bower  immediately 
employed  Worcester  as  manager  of  the  busi- 
ness, no  notice  of  that  fact,  however,  being 
conveyed  to  the  outside  world,  and  Worces- 
ter continued  to  conduct  the  business  to  all 
appearances  as  be  had  conducted  it  before 
the  transfer.  Worcester  continued  in  posses- 
sion of  the  property,  and  continued  to  oper- 
ate the  business  In  his  customary  manner 
until  about  four  months  after  the  transfer, 
when  he  disappeared.  He  has  never  since 
been  beard  from.  During  the  entire  time 
from  the  date  of  the  transfer  to  the  day  up- 
on which  Worcester  fled  respondents  were  his 
creditors,  and  a  week  before  the  latter  event 


their  claim  against  him  had  ripened  into 
Judgment  Respondents  therefore  made  a 
perfect  case  under  the  portion  of  the  section 
which  we  have  quoted. 

[2]  Appellants  make  the  claim  that  a  find- 
ing of  the  trial  court  that  Worcester  was  in- 
solvent at  the  time  of  the  transfer  Is  not 
supported  by  the  evidence,  but  It  is  plain 
tliat  insolvency  need  neither  be  alleged  nor 
proved  under  the  provisions  of  the  part  of 
section  3440  which  we  have  above  set  forth. 
We  have,  however,  examined  the  record  and 
conclude  that  the  finding  of  insolvency  is 
amply  supported  by  it  Appellants  malce  this 
point,  as  well  as  others  mentioned  in  their 
brief,  upon  the  assumption  that  respondents 
must  liave  made  out  a  case  under  Civil  Code, 
S  3442,  and  certain  other  sections  mentioned 
in  it,  but  section  8442,  by  express  exception, 
has-  no  application  to  the  portion  of  section 
3440  which  we  have  quoted  above.  The  com- 
plaint, it  is  true,  alleges  a  cause  of  action  un- 
der section  3442,  as  well  as  under  the  part 
of  section  3440  to  which  we  have  referred. 
As  a  case  was  made  out  under  the  cause  of 
action  last  mentioned.  It  Is  immaterial  whetli- 
er  one  was  proven  luider  section  3442. 
Judgment  affirmed. 

We  concur:    FlNliATSON,  P.  J.;  ORAIQ,  J. 


(56  Cal.  App.  344) 

HEWLETT  et  al.  v.  EVANS  at  aL 
(Civ.  2392.) 

(District  Court  of  Appeal,  Third  District,  Oal- 
ifomia.    Jaq.  81,  1922.) 

1.  Mortgage*  ^=»l  14— Mortgagort  held  liable 
for  expenses  of  motrtgagee's  oontastlag  mort- 
gagors' claim  to  reoonveyancs  on  paymeat 
of  less  amouat  than  aotually  secured. 

Under  trust  deed  authorizing  the  mortgagee 
and  trustees,  or  assigns,  to  prosecute  any  ad- 
verse claims  at  the  expense  of  the  mortgagors, 
mortgagors  were  liable,  in  view  of  Code  CJiv. 
Proc.  §  1050,  for  the  expense  of  action  by 
assignees  of  trust  deed  against  mortgagors  to 
determine  mortgagors'  daim  that  they  were 
entitled  to  reconveyance  upon  payment  of 
less  than  the  face  value  of  the  note  secured 
by  the  trust  deed,  and  mortgagors  could  hot 
claim,  although  their  adverse  daim  was  de- 
cided against  them  in  that  action,  that  the  ac- 
tion was  brought  upon  a  "flimsy  basis";  they 
having  appeared  and  contested  it 

2.  Mortgages  ®=a2l 8— Mortgagees  held  entitled- 
to  recover  expenses  of  litigating  mortgagors' 
own  adverse  claim,  though  such  expense  not 
adjudicated  in  advene  daim  action. 

Under  trust  deed  authorizing  the  mortgagee 
and  trustees,  or  assigns,  to  prosecute  any  ad- 
verse claims  at  the  expense  of  the  mortgagors, 
assignees  of  the  trust  deed  could  enforce  pay- 
ment by  mortgagors  of  the  expense  of  litigat- 
ing the  mortgagors'  own  adverse  daim,  in  the 
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same  maimer  as  that  of  enforcing  payment  of 
the  principal  debt,  and  it  wag  not  necessary 
that  the  aaslsneeB  should  litigate  and  settle 
such  expenses  in  the  adverse  claim  suit. 

3.  JucfgRiMt  <&=>593— Qranton'  liability  under 
deed  of  trust  for  expenses  Incurred  by  hold> 
ers  In  suing  grantors  to  have  deed  of  trust 
iteoiared  valid  lien  may  be  litigated  In  sep- 
arate aotfon. 
Holders  of  deed  of  trust,  authorized  there- 
by  to   prosecute   adverse   claims  at  grantors' 
expense,  may  sne  for  expenses  incurred  in  a 
previous  action  to  determine  the  grantors'  ad- 
verse claim  as  to  amount  secured,  as  against 
contention  that  the  grantors'  liability  for  ex- 
penses should  have  been  litigated  in  the  previ- 
ous action,  and  that  failure  to  do  so  or  to  have 
caused  the  property  to  be  sold  for  the  amount 
secured,    including    the     expenditure,    was    a 
splitting  of  plaintiffs  cause  of  action;  plaintiffs 
having  accepted  the  principal  debt  and  recon- 
veyed   to   defendants   on  condition   that  their 
claim  for  reimbursement  should  not  be  prej- 
udiced. 

Appeal  from  Superior  Court,  Stanislaus 
Connty;   3.  C.  Needham,  Judge. 

Action  by  Frederick  Hewlett  and  another 
against  C.  W.  Evans  and  another.  Judgment 
for  defendants,  and  plalnti&s  appeal.  Re- 
versed, with  directions. 

Edward  C.  Harrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco,  for  appellants. 
L.  J.  Maddux,  of  Modesto,  for  respondents. 

FINCH,  P.  J.  Tbe  defendants'  demurrer 
to  tbe  complaint,  on  the  ground  that  the  facts 
stated  therein  do  not  oonstitnte  a  cause  of 
action  was  sustained  without  leave  to  amend, 
and  judgment  was  thereupon  entered  in  fa- 
vor of  the  defendants  for  costs. 

E^om  the  allegations  of  the  complaint  it 
appears  that  on  July  27,  1917,  the  defendants 
executed  and  delivered  their  promissory  note 
for  $16,000,  payable  three  years  after  date^ 
to  B.  O.  Hobson,  and,  as  security  for  the  pay- 
ment thereof,  made  and  delivered  to  Jose^ 
F.  Carlston  and  Harry  A.  Mosher,  as  trustee, 
a  deed  to  certain  lands.  November  14,  1917, 
Hobson  assigned  the  note  and  security  to 
plaintiffs. 

"On  or  about  the  8th  day  of  July,  A.  D. 
1918,  said  defendants  herein  made  known  to 
said  plaintiffs  a  claim  on  the  part  of  said  de- 
fendants, adverse  to  said  plaintiffs,  to  a  right 
to  redeem  the  real  property  described  in  said 
deed  of  trust,  upon  the  payment  to  them  of  a 
sum  of  money  less,  to  the  extent  of  $7,060.50 
than  the  principal  sum  of  said  note,  basing  such 
claim  upon  the  fact  alleged  by  them  that  the 
consideration  qt  said  note  bad  failed  to  the 
extent  of  said  sum  of  $7,060.50;  that  the  claim 
BO  asserted  by  said  defendants  herein  was  with- 
out any  right  or  foundation  whatever,  not- 
withstanding which,  however,  it  affected  and 
clouded  the  said  plaintiffs'  right  and  title  to 
said  land  and  the  merchantability  of  said  note 
in  their  hands,  and  prevented  and  obstructed 


their  alienation  thereof.  That  on  the  18th 
day  of  Novetaiher,  1918,  sidd  plaintiffs  herein 
instituted,  in  the  superior  court  of  the  state  of 
California,  in  and  for  the  county  of  Butte,  ap 
action,  as  plaintiffs,  against  said  defendants 
herein  and  B.  O.  Hobson,  as  defendants,  pray- 
ing for  the'  judgment  of  the  said  last-named 
court  against  all  said  defendants  to  the  effect 
that  said  plaintiffs  had  a  good  and  valid  lien 
under  said  deed  of  trust  upon  all  the  said  real 
property  therein  described,  securing  the  pay- 
ment to  them  of  the  fall  amount  of  said  prom- 
issory note,  and  all  other  moneys  stated  in 
and  by  said  deed  of  trust  to  be  thereby  se- 
cured." 

Tbe  defendants  appeared  and  contested  tbe 
action.  The  court  rendered  judgment  in  fa- 
vor of  the  plaintiffs  as  prayed  for.  In  the 
prosecution  of  tbe  actibn  tbe  plaintiffs  "were 
compelled  to  and  did  Incur  and  pay  sums  of 
money  amounting  in  all  to  the  sum  of  $492.99. 
On  tbe  27tta  day  of  July,  1920,  the  defendants 
paid  tbe  plaintiffs  the  principal  and  inter- 
est of  said  promissory  note,  but  refused  to 
pay  tbe  aforesaid  expenses  of  said  acti6n." 
At  that  time  "it  was  agreed  between  said 
plaintiffs  and  said  defendants  that  tbe  deliv- 
ery by  said  plaintiffs  of  said  note  and  deed  of 
trust,  together  with  reconveyance  of  the 
property  described  in  said  deed  of  trust  then 
and  there  made  to  said  defendants  by  said 
plaintiffs,  was  and  should  be  without  prej- 
udice to  said  plaintiffs'  claim  under  said 
deed  of  trust  to  reimbursement  of  the  ex- 
penses aforesaid."  It  Is  further  alleged  that 
under  the  terms  of  the  deed. of  trust  the 
plaintiffs  are  entitled  to  the  further  sum  of 
$200  as  counsel  fees.  Tbe  deed  of  tmst  pro- 
vides: 

"Said  R.  O.  Hobson  and  said  trustees,  or 
the  survivor  of  th^m  their  successors  and  as- 
signs, are  also  hereby  authorized  at  such 
times  as  they  see  fit,  without  notice  to  and 
at  the  cost  of  said  grantors,  to  prosecute,  re- 
sist, compromise,  purchase  and  settle  any  ad- 
verse suits,  taxes,  liens,  incumbrances  or 
claims  •  *  *  and  otherwise  perform  all  oth- 
er covenants  herein  agreed  to  he  performed  by 
said  grantors. 

"Ahd  these  trusts  shall  continue  as  security 
♦  ♦  •  for  all  money  laid  out  and.  expended 
by  virtue  hereof  •  •  •  and  also  for  the 
sum  of  $200  •  •  •  as  counsel  fees,  which 
shall  become  due  and  payable  to. said  trustees 
or  the  survivor  of  them,  their  successors  or 
assigns,  upon  default  made  or  suffered  by  said 
grantors  in  any  of  the  matters  aforesaid." 

Respondents  advance  two  grounds  in  sup- 
port of  the  Judgment: 

First,  "that  the  plaintiffs  had  no  right  to 
bring,  upon  such  a  flimsy  basis,  an  action  and 
to  claim  any  expenses  or  attorney's  fees"  in- 
curred therein;  secondly,  "that  the  plaintiffs 
have  no  right  to  bring  another  action  for  ex- 
penses and  attorney's  fees;  that  these  ex- 
penses and  attorney's  fees  should  have  been 
litigated  and  settled  in  the  first  case;  that  ap- 
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pellants  have  no  right  to  split  their  cause  of 
action." 

[1]  Respondents  cannot  consistently  main- 
tain tbat  the  first  action  was  brought  npon  a 
"flimsy  basis."  They  appeared  in  that  ac- 
tion and  contested  plaintiffs'  right  to  pay- 
ment of  the  full  amount  of  the  promissory 
note  therein  Involved.  The  court  adjudged 
that  their  claim  was  unfounded.  The  judg- 
ment rendered  was  a  determination  that 
plaintiffs'  cause  of  action  was  well  founded. 
That  determination  cannot  be  reviewed  here. 
It  may  be  remarked,  however,  that  the  nat- 
ural effect  of  the  claim  made  by  the  defend- 
ants was  to  lessen  the  market  value  of  the 
plaintiffs'  promissory  note  and  security. 
Such  claim  furnished  sufficient  ground  for 
ttie  action.     Ayres  v.'  Bensley,  32  Cal.  628. 

The  plaintiffs  were  obligated  by  the  trust 
deed  to  reconvey  the  property  described 
therein  upon  payment  of  the  indebtedness  se- 
cured. The  claim  made  by  the  defendants 
was  in  effect  tbat  the  plaintiffs  were  obligat- 
ed to  make  such  reconveyance  upon  payment 
of  a  sum  less  than  the  face  value  of  the  note. 
Section  1050  of  the  Code  of  Civil  Procedure 
provides: 

"An  action  may  be  bronght  by  one  person 
against  another  for  the  purpose  of  determining 
an  adverse  claim,  which  the  latter  makes 
against  the  former  for  money  or  property  upon 
an  alleged  obligation." 

If  the  defendants  bad  claimed  that  the 
plaintiffs  werp  obligated  to  reconvey  without 
payment  of  any  sum,  then  the  foregoing  sec- 
tion would  have  been  clearly  applicable.  N9 
reason  appears  why  it  Is  not  equally  appli- 
cable where  the  claim  Is  of  the  right  to  a  re- 
conveyance uiran  payment  of  less  than  the 
amount  actually  secured. 

[2,  3]  The  trust  deed  authorized  the  hold- 
ers thereof,  at  the  cost  of  the  defendants,  to 
prosecute  any  adverse  claims,  and  provided 
that  it  should  secure  "all  money  laid  out  and 
expended  by  virtue  hereof."  It  is  axiomatic 
that  the  plaintiffs  were  entitled  to  recover  In 
some  manner  all  reasonable  and  necessary  ex- 
penditures made  by  them  under  the  author- 
ity of  the  trust  deed.  Respondents  do  not 
contend  to  the  contrary,  but,  in  addition  to 
their  contention  that  the  first  action  was  un- 
necessary, they  urge  that,  if  the  plaintiffs 
were  entitled  to  recover  such  expenditures, 
they  should  have  litigated  their  claim  there- 
to In  the  action  in  which  the  same  were  in- 


curred. If  expenses  had  been  Incurred  in 
an  action,  authorized  by  the  trust  deedl, 
against  a  stranger,  the  plaintiffs  could  have 
enforced  payment  thereof  in  the  same  man- 
ner as  of  the  principal  debt  Hnber  t. 
Brown,  243  lU.  274,  90  N.  K  748;  WiUiams 
v.  Prloleau,  123  Ark.  156,  184  S.  W.  847 ;  27 
Cyc.  1077,  1779.  See,  also,  Jones  v.  Baxter 
(OaL  App.)  197  Pac.  361.  No  authority  Is 
cited,  and  none  has  been  discovered  for  the 
application  of  a  different  rule  where  the  ad- 
verse claim  is  made  by  the  mortgagor  or 
grantor.  At  the  time  of  rendition  of  the 
judgment  establishing  plaintiffs'  rights  under 
the  trust  deed  It  was  Impossible  to  ascertain 
the  total  costs  and  expenses  which  would  be 
Incurred.  In  the  event  of  an  appeal  from 
that  judgment  the  plaintiffs  would  have  been 
put  to  additional  expense  for  attorney's  fees 
which  could  not  have  been  taxed  as  costs  on 
appeaL  A  judgment  for  the  expenses  in- 
curred In  that  action  would  have  created  a 
lien  on  the  land  conveyed  by  the  trust  deed, 
but  the  trust  deed  itself  created  a  lien  4hi  the 
same  land  for  the  eame  expenses,  and  no 
reason  appears  why  such  lien  may  not  be 
enforced  in  the  same  manner  as  that  <rf  the 
principal  debt. 

If  it  be  contended  tbat  the  plaintiffs  should 
have  caused  the  property  to  be  sold  to  sat- 
isfy the  whole  amount  secured  by  the  trust 
deed,  including  the  expenditures  claimed, 
and  that  failure  to  do  so  constitutes  a  split- 
ting of  plaintiffs.'  cause  of  action,  the  answer 
is  that  the  defendants  agreed  that  the  ac- 
ceptance of  payment  of  the  principal  debt 
and  the  reconveyance  of  the  property  should 
not  prejudice  "plaintiffs'  claim  under  said 
deed  of  trust  to  reimbursement  of  the  ex- 
penses aforesaid." 

Plaintiffs'  demand  for  counsel  fees  in  this 
action  is  based  upon  the  express  provision  of 
the  trust  deed  that  the  same  shall  become 
due  and  payable  ''upon  default  made  or  suf- 
fered by  said  grantors  in  any  of  the  matters 
aforesaid."  Failure  of  the  defendants  to 
pay  the  amount  of  such  expenditures  so  se- 
cured by  the  trust  deed  constituted  such  a 
default  as  to  entitle  the  plaintiffs  to  retwver 
counsel  fees  in  this  action  to  enforce  audi 
payment. 

The  judgment  is  reversed  with  direction  to 
the  trial  court  to  overrule  the  defendants'  de- 
murrer to  the  complaint. 

VVe  concur:    BURNETT,  J.;  HART,  J. 
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SENECA  COAL  CO.  et  al.  v.  CARTER  et  al. 
(No.  12764.) 

(Supreme    Court    of    Oklahoma.      March    14, 
1922.) 

(Byllahu*  by  the  Court.) 

1.  Master  and  servant  «s»387— Compensation 
allowable  for  disfigurement  In  addition  to 
allowance  for  loss  of  eye. 

Section  6,  art.  2,  c.  246,  Sess.  Laws  1915, 
as  amended  by  section  9,  c.  14,  Sess.  Laws 
1919,  copstrued,  and  held  to  authorize  the 
State  Industrial  Commission  to  award  an  in- 
jured employee  compensation  for  a  permanent 
disfigurement  of  the  face,  although  such  in- 
jured employee  had  been  awarded  compensa- 
tion for  the  loss  of  an  eye. 

2.  Master  and  servant  ^9387— Loss  of  eye 
element  of  compensation  for  permanent  dis- 
figurement. 

Where  an  injured  employee  has  been  award- 
ed compensation  for  specific  injuries,  such  as 
the  loss  of  an  eye,  the  State  Industrial  Com- 
mission, in  awarding  compensation  for  a  per- 
manent disfigurement  of  the  face,  must  con- 
sider to  what  extent  the  loss  of  the  eye  has 
contributed  to  the  disfigurement  of  the  injured 
employee  in  determining  the  proper  amount  to 
be  awarded  such  injured  employee. 

3.  Master  and  servant  <s=3387— Compensated 
injury  not  part  of  permanent  disfigurement. 

Where  an  injured  employee  has  been  com- 
pensated for  a  specific  injury,  such  injured  em- 
ployee Is  not  entitled  to  compensation  again 
for  such  injury  as  constituting  a  part  of  a  per- 
manent disfigurement. 

Original  action  by  the  Seneca  Coal  C!oin- 
paiiy  and  the  Consolidated  Underwriters 
against  Weep  Carter  and  the  State  Industrial 
Commission  -ot  the  State  of  Oklahoma,  to  re- 
verse and  vacate  an  award  made  by  the 
State  Industrial  (Tommlsslcm.  Award  af- 
firmed. 

Moss  &  Tumilty,  of  Oklahoma  City  (Con 
Murphy,  Jr.,  of  Kansas  City,  Mo.,  of  counsel), 
for  petitioners. 

KBNNAMER,  J.  This  action  was  com- 
menced in  this  court  October  25,  1921,-  by 
the  Seneca  Coal  Company  and  Consolidated 
Underwriters,  petitioners,  against  Weep  Car- 
ter and  State  Industrial  Commission  of  the 
state  oi  Oklahoma,  to  reverse  and  vacate  an 
award  made  by  the  State  Industrial  Commis- 
sion on  the  3d  day  of  August,  1921,  award- 
ing Weep  Carter  fl.OOO  for  permanent  dis- 
figurement of  his  face.  The  petitioners  filed 
an  application  with  the  State  Industrial 
Commission  for  a  rehearing  upon  the  award 
made,  which,  upon  a  bearing  had  on  the  26th 
day  of  September,  1921,  was  by  the  Commis- 
sion denied. 

The  essential  facts  appearing  from  the 
record  in  this  cause  necessary  to  be  consld- 
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ered  in  reviewing  the  award  of  the  Com- 
mission are  in  substance  ais  follows:  Re- 
spondent, Weep  Carter,  was  employed  by  the 
petitioners,  Seneca  Coal  Company,  and  re- 
ceived an  accidental  injury  December  21st, 
1920,  while  tamping  a  shot  In  coal  when  a 
live  cinder  from  steam  shovel  boiler  dropped 
Into  the  shot  causing  it  to  explode.  The  pe- 
titioner's face  was  burned  and  shot  full  of 
coal  resulting  In  a  permanoit  disflgnrement 
of  the  face  and  the  loss  of  an  eye. 

[1]  The  undisputed  testimony  conclusively 
shows,  in  addition  to  the  loss  of  an  eye,  the 
claimant  received  permanent  disfigurement 
of  his  face,  for  which  the  Commission 
awarded  him  the  sum  of  $1,000.  Counsel 
for  the  petitioners  insist  that  the  (Jommis- 
sion  awarded  the  claimant  compensation  at 
the  rate  of  $12.98  per  week  for  100  weeks 
for  the  loss  of  his  left  eye,  and  that,  by  rea- 
son of  the  award  for  the  loss  of  his  eye,  un- 
der section  6,  art.  2,  c.  246,  Session  Laws 
1915,  as  amended  by  section  9,  c.  14,  Ses- 
sion Laws  1919,  the  Commission  is  without 
Jurisdiction  to  award  the  claimant  $1,000 
for  permanent  disfigurement  to  his  face. 
There  is  no  merit  In  this  contention.  That 
part  of  the  statute  supra  relied  upon  by  coun- 
sel for  a  reversal  ot  the  award  herein  is  as 
follows: 

"In  case  of  an  injury  resulting  in  the  loss  of 
bearing  or  in  serious  and  permanent  disfigure- 
ment of  the  head,  face  or  hand,  compensation 
shall  be  payable  in  an  amount  to  be  determined 
by  the  Commission,  but  not  in  excess  of  three 
thousand  dollars.  Provided,  that  compensation 
for  loss  of  hearing  or  permanent  disfigurement 
shall  not  be  in  addition  to  the  other  compen- 
sation provided  for  in  this  section,  but  shall  be 
taken  into  consideration  in  fixing  the  compen- 
sation otherwise  provided." 

Counsel  for  petitioners  correctly  state  the 
rule  of  construction  of  statutes  to  be: 

"The  great  cardinal  rule  in  the  construction 
of  statutes  is  to  ascertain  and  give  effect  to 
the  intention  of  the  Legislature.  Leflore  v. 
Sanders,  24  Okl.  301,  103  Pac.  858:  Territory 
V.  Clark,  2  Okl.  82,  85  Pac.  882;  School  Dis- 
trict T.  Long,  2  Okl  460,  37  Pac.  601." 

We  have  no  fault  to  find  with  the  rule  of 
construction  as  contended  for  by  counsel  for 
the  petitioners.  An  analysis  of  that'  part  of 
the  statute  supra  applicable  to  this  case  to 
our  minds  clearly  evidences  an  Intention  on 
the  part  of  the  Legislature  to  allow  the  in- 
jured employee  conpensation  for  a  serious 
and  permanent  disfigurement  of  the  head, 
face,  or  hands  in  any  sum  not  to  exceed  $3,- 
000,  and  the  Industrial  Commission  is  vested 
imder  the  statute  with  jurisdiction  to  make 
such  an  award. 

[2]  Counsel  for  petitioners  insist  that  the 
proviso  providing  "that  compensation  far 
loss  of  hearing  or  permanent  disfigurement 
shall  not  be  in  addition  to  other  compensa- 
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tlon  provided  for  in  this  section,  but  shall 
be  taken  Into  ccmslderation  in  fixing  the  com- 
pensation otherwise  provided,*'  evidences  an 
Intention  on  the  part  of  the  Legislature  of 
denying  to  the  injured  employee  compensa- 
tion for  permanent  disfigurement  where  he 
has  been  allowed  compensation  for  a  specific 
injury  provided  for  In  the  first  part  of  the 
section  of  the  statute,  snch  as  the  loss  of  ab 
eye  or  hand,  etc.  Such  a  construction  of 
the  statute  is  unreasonable  and  would  lead 
to  an  absurdity.  The  phrase  "should  not  be 
In  addition  to  other  compensation  provided 
for  In  this  section"  makes  plain  the  Inten- 
tion of  the  Legislature  that  the  compensa- 
tion allowed  for  permanent  disfigurement 
has  reference  to  other  injuries  not  compensa- 
ble as  specific  Injuries  provided  for  specific- 
ally, such  as  the  loss  of  an  eye,  hand,  or 
foot,  etc.  The  phrase  "but  shall  be  taken  In- 
to consideration  in  fixing  the  compensatio'n 
otherwise  provided''  vests  the  Commission 
with  Jurisdiction  in  allowing  compensation 
for  a  permanent  disfigurement  to  consider 
any  compensation  that  may  have  been  al- 
lowed for  a  specific  injury.  For  Instance, 
Just  as  In  the  case  at  bar,  where  the  injured 
employee  has  been  compensated  for  the  loss 
of  an  eye  in  awarding  compensation  for  a 
permanent  disfigurement  of  the  face  to  tlie 
extent  that  the  loss  of  an  eye  has  to  do  with 
permanent  disfigurement,  the  Commission,  in 
.making  the  award,  must  eliminate  from  such 
disfigurement  to  the  face  the  loss  of  the  eye, 
or  such  loss  as  the  impaired  eye  contributed 
to  the  disfigurement  of  the  face.  The  loss 
of  an  eye  having  been  compensated  under 
the  first  part  of  the  statute,  supra,  prescrib- 
ing a  specific  amount  for  the  loss  of  an  eye 
is  not  to  again  be  compensated  as  constitut- 
ing a  part  of  a  permanent  disfigurement. 

[3]  It  is  obvious  that  the  compensation  for 
permanent  disfigurement  must  l>e  independ- 
ent of,  and  not  In  addition  to,  any  compensa- 
tion allowed  for  a  specific  injury.  But,  in 
determining  the  amount  of  the  award  to  be 
allowed  for  such  disfigurement  under  the 
proviso  of  the  act,  the  Commission  is  vested 
with  Jurisdiction  to  consider  and  qualify  the 
amount  that  may  be  awarded  under  the  stat- 
ute for  permanent  disfigurement  to  the  ex- 
tent an  awardable  specific  injury  has  contrit>- 
uted  to  tha  permanent  disfigurement  of  the 
employee.  It  would  be  unreasonable  to  bold 
under  section  6,  art  2,  c.  246,  Session  L&ws 
1916,  as  amended  by  section  9,  c.  14,  Session 


Laws  1919,  suiira,  that  Qie  Commission  Is 
without  Jurisdiction  to  compensate  an  in- 
jured employee  for  a  permanent  di8figa>«' 
ment  of  the  head,  face,  or  hands  where  the 
same  exist  independent  of  some  compensa- 
ble specific  injury.  To  so  Tirfd  would  be  to 
deny  the  Commission  Jurisdiction  to  compen- 
sate an  injured  employee  for  permanent  dis- 
figurement where  he  lost  his  right  eye,  but 
suflTered  a  perman^it  disfigurement  to  tb.e 
left  side  of  his  face,  entirely  Independent 
and  apart  from  the  loss  of  his  eye.  The  au- 
thorities uniformly  hold  that  statutes  must 
be  construed  so  as  not  to  lead  to  absurd  con- 
sequences.   25  R.  C.  L.  S  223. 

In  the  case  of  Leahy  v.  Indian  Territory 
Illuminating  Oil  Co.,  39  Okl.  312,  135  Pac 
416,  this  court  held: 

"A  statute  must  be  given  the  meaning  appar- 
ent on  its  face  where  the  words  nsed  convey 
tlie  distinct  meaning  wiiich  involves  no  absurd- 
ity or  contradiction." 

Other  cases  In  point  are:  Hutchison  ▼. 
Canon,  6  Okl.  725,  55  Pae.  1070;  Falter  ▼. 
Walker,  47  Okl.  527,  149  Pac.  1111. 

"The  natural  and  appropriate  ofSce  of  a 
proTiso  is  to  restrain  or  qualify  the  generality 
of  the  language  that  it  follows."  26  R  C.  la. 
231. 

Applying  this  rule  to  the  statute  under 
consideration,  it  is  quite  dear  that  the  natu- 
ral ofl3ce  of  the  proviso  providing  that  "com- 
pensation for  loss  of  hearing  or  permanent 
disfigurement  shall  not  be  in  addition  to  the 
other  compensation  provided  for  in  thla  sec- 
tion, but  shall  be  taken  into  consideration  in 
fixing  the  compensation  otherwise  provided," 
was  to  qualify  the  preceding  pert  of  the  sec- 
tion of  the  statute  vesting  the  Indnstrlal 
Commission  with  Jurisdiction  to  compensate 
a  permanent  disfigurement  in  any  sum  not  ex- 
ceeding $3,000  by  authorizing  the  CommisslMi 
to  consider  any  amount  which  the  Commis- 
sion may  have  awarded  to  the  injured  em- 
ployee for  a  specific  injury  where  sudi  spe- 
cific injury  might  appear  as  a  part  of  the 
disfigurement  sought  to  be  compensated. 

We  are  of  the  opinion  that  the  award 
made  was  authorized  under  the  statute,  and 
should  be  affirmed.  It  is  therefore  so  or- 
dered. 

HARRISON.  O.  J.,  and  JOHKSON,  Mlli- 
LBR,  and  NICHOLSON,  JJ.,  concur. 
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SUPERIOR  SMOKELESS  COAL  A  MININQ 

CO.  et  al.  V.  BISHOP  at  al. 

(No.  12721.) 


(Supreme  Court  of  Oklahoma. 
1922.) 


Mareh  U, 


(Suttahut  by  the  Court.} 

1.  ProvUloBs  of  Workmen's  Compensation  Law 
relating  to  total  disability  recited. 

Paragraph  1,  {  8,  Compensation  Act,  de- 
fines permanent  and  total  disability  as  follows: 
"Loss  of  both  hands,  or  both  feet,  or  both  legs, 
or  both  eyes  or  any  two  thereof  shall,  in  the 
absence  of  conclusiTe  proof  to  the  contrary, 
constitute  permanent  disability."  Paragraph 
3  of  the  same  section  provides  in  part  that: 
"Permanent  loss  of  the  use  of  a  hand,  arm, 
foot,  leg  or  eye,  shall  be  considered  as  the 
eqaivalent  of  the  loss  of  such  hand,  arm,  foot, 
leg  OP  eye." 

2.  Master  and  servant  <8=>4I7(7)— Compensa- 
tion decision  on  eviilenoe  final. 

It  is  Well  settled  in  this  jurisdiction  that 
the  decision  of  the  Commission  as  to  all  mat- 
ters of  fact  is  final,  if  there  is  any  evidence 
whatever  tending  to  support  it 

S.  Master  and  servant  ®=9405 (6)— Findings  In 
compensation  case  sustained. 
We  have  examined  the  record  carefully, 
and  are  convinced  that  the  evidence  sufScient- 
ly  supports  the  findings  of  fact  of  the  Com- 
mission. 

4.  Master  and  servant  ®=»385( 1 1)— Compensa- 
tion for  permanent  disability  not  defeated  by 
earning  capacity. 
When  it  appears  that  an  injured  workman 
suffers  the  loss  of  both  hands  or  l>oth  feet  or 
both  legs  or  both  eyes  or  any  two  thereof  or 
the  permanent  loss  of  the  use  of  such  members, 
he  cannot  be  denied  the  compensation  provided 
in  the  act  because  he  obtains  employment  even 
at  better  wages  at  a  task  which  he  is  physical- 
ly able  to  perform. 

Appeal  from  State  Industrial  Commission 
of  Olilahoma. 

Proceeding  by  Jack  Bishop  for  compensa- 
tion under  tbe  Worlonen's  Compensation 
Law,  opposed  by  the  Superior  Smokeless 
Coal  &  Mining  Company,  employer,  and  the 
Consolidated  Underwriters,  insurance  car- 
rier. From  an  order  of  the  Industrial  Com- 
mission allowing  compensation,  the  employ- 
er and  insurance  carrl»  appeaL  Order  af- 
firmed. 

Moss  &  Tumilty,  of  Oklahoma  City,  for 
petitioners. 

Williams  &  Lewis,  of  Poteau,  for  claim- 
ant. 

S.  P.  Freellng  and  R.  B.  Wood,  both  of 
Oklahoma  City,  for  State  Industrial  Commis- 
sion. 

KANE,  J.  This  is  an  appeal  from  an  or- 
der of  tbe  Industrial  Commission  allowing 
tbe  respondent.  Jack  Bishop,  compensation 


for  injuries  under  the  Workmen's  Ctompensa- 
tlon  Law  (Laws  1915,  c.  246). 

The  Commission  found  that  as  the  restilt 
of  an  accidental  injury  the  resirandent  lost 
tbe  use  of  bis  right  foot  and  bis  right  band 
and  tbe  partial  use  of  bis  left  ankle;  that 
by  reason  of  such  injury  respondent  Is  per- 
manently totally  disabled  and  entitled  to 
compensation  at  tbe  rate  of  $18  per  week 
for  a  period  of  500  weeks.  This  award  was 
made  on  tbe  23d  day  of  February,  1921,  and 
became  final  on  tbe  12tb  day  of  September, 
1921,  after  a  motion  to  diminish  compensa- 
tion bad  been  overruled  by  the  State  Indus- 
trial Commission. 

Tbe  sole  ground  for  reversal  relied  upon 
by  counsel  for  petitioners  la  that  tbe  evi- 
dence was  wholly  insufficient  as  a  matter 
of  law  to  support  an  award  for  total  per- 
manent disability,  and  they  present  this 
ground  for  reversal  for  review  under  two 
beads  as  follows:  (1)  That  tbe  evidence  ad- 
duced in  this  case  was  wholly  insufficient, 
as  a  matter  of  law,  to  show  that  claimant 
bad  lost  tbe  use  of  bis  hand  and  a  foot;  (2) 
even  if  it  l>e  considered  that  claimant  bad 
permanently  and  totally  lost  the  use  of 
bis  band  and  foot,  there  is  still  conclusive 
testimony  that  be  is  not  permanoitly  totally 
disabled. 

[1]  This  contention  Is  based  on  tbe  undis- 
puted facts  that  claimant  was  regularly  em- 
ployed at  tbe  time  of  tbe  bearing,  and  had 
been  for  some  time  prior  thereto,  and  that 
be  was  earning  more  wages  at  that  time 
than  he  was  prior  to  tbe  injury.  We  will 
now  consider  these  propositions  in  tlie  light 
of  tbe  evidence  and  the  applicable  provisions 
of  tbe  Workmen's  Compensation  Act  Para- 
graph 1,  S  6,  Compensation  Act,  defines  per- 
manent and  total  disability  as  follows: 

"Loss  of  both  hands,  or  both  feet,  or  both 
legs,  or  both  eyes  or  any  two  thereof  shall,  in 
the  absence  of  conclusive  proof  to  the  contrary, 
constitute  permanent  total  disability." 

And  paragraph  3  of  the  same  section  pro- 
vides in  part  that: 

"Permanent  loss  of  tbe  use  of  a  hand,  arm, 
foot,  leg  or  eye,  shall  be  considered  as  the 
equivalent  of  the  loss  of  such  hand,  arm,  foot, 
leg  OP  eye." 

[2]  A  casual  reading  of  these  provisions  of 
tbe  Workmen's  Compensation  Act  renders  it 
fairly  obvious  that  a  consideration  of  the 
nrst  proposition  presented  by  counsel  merely 
Involves  an  examination  of  tbe  record  for 
the  purpose  of  determining  whether  it  con- 
tains any  evidence  whatever  tending  to  sup- 
port tbe  finding  of  fact  of  tbe  Commission 
that  tbe  plaintiff  suffered  a  permanent  loss 
of  tbe  use  of  a  band  and  a  foot  It  is  well 
settled  in  this  jurisdiction  that  the  decision 
of  tbe  Commission  as  to  all  matters  of  fact 
Is  final,  if  there  is  any  evidence  whatever 
tending  to  support  it 
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[3]  In  view  of  tbls  rale  It  1b  sufficient  to 
say  of  the  first  proposition  that  we  have  ex- 
amined the  record  carefully  and  are  convinc- 
ed that  the  evidence  sufficiently  supports  the 
findings  of  fact  of  the  Commission. 

[4]  It  U  true,  as  counsel  contend  In  sup- 
port of  their  second  proposition,  that  the  un- 
disputed evidence  shows  that  the  claimant 
recovered  from  his  injuries  sufficiently  to  re- 
turn to  work  for  the  same  company  In'  an- 
other capacity  at  a  greater  wage  than  be 
was  receiving  at  the  time  of  his  Injury.  But 
it  was  also  shown  that,  while  the  new  em- 
ployment was  of  a  dlfiTerent  nature  than  the 
former  and  required  greater  skill  and  com- 
manded an  increased  wage,  it  did  not  require 
the  use  of  plalntifiTs  Injured  members. 

The  question  thus  arising  was  recently  be- 
fore this  court  for  decision  in  Winona  Oil 
Co.  et  al.  v.  Smlthson  et  at,  209  Pac.  398. 
.  In  that  case  the  claimant  suftered  an  acci- 
dental injury  to  his  eye,  for  which  the  Com- 
mission allowed  him  compensation,  although  | 
he  continued  in  the  service  of  his  employer  { 
without  loss  of  time  or  any  diminution  In 
wages  or  salary.     The  court  held  that  the ' 
fact  that  his  employer  continues  his  employ- ! 
ment,  or  that  be  secures  employment  from ' 
some  other  person  at  an  Increased  or  de- ' 
creased  wage.  In  no  way  afllects  the  right  of ' 
an  injured   workman    to  the  compensation  j 
spedfically  provided  for  in  the  act  | 

If  the  injured  employe  receives  such  an 
injury  as  is  specifically  provided  for  in  the 
act,  such  as  the  loss  of  a  hand,  toe,  arm, : 
foot,  finger,  leg,  etc.,  the  same  constitutes  a ; 
permanent  partial  disability  for  the  simple 
reason  that  the  act  specifically  so  provides, 
and  the  Injured  employe  Is  entitled  to  the 
compensation  as  provided  in  the  schedule  of 
the  act.    So  we  must  conclude  that,  when  it 
appears  that  an  injured  workman  snfFers  the 
loss  of  both  hands  or  both  feet  or  both  legs 
or  both  eyes  or  any  two  thereof  or  the  per- 
manent loss  of  the  use  of  such  members,  he 
cannot  be  denied  the  compensation  provided  I 
in  the  act  because  he  obtains  employment ; 
even  at  better  wages  at  a  task  which  he  is 
physically  able  to  perform. 

For  the  reosons  stated,  the  order  of  the 
Industrial  Commission  must  be  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  MILL- 
ER, and  KBNNAMER,  JJ.,  concur. 


(So  Okl.  215) 

O'QUINN  St  «i.  V.  NOTHAFF. 


(No.  10495.) 


(Supreme  Court  of  Oklahoma.    March  14, 
1022.) 

(SvVabut  by  the  Court.) 
I.  Sales  ^=341— Rule  of  caveat  emptar  cannot 
be  lavoked  as  a  defense  where  there  It  fraud. 
Where  a  party  positively  malces  false  repre- 
sentations to  induce  another  to  enter  into  a 


contract  with  him,  and  such  false  representa- 
tions contributed  to  induce  a  party  to  enter  in- 
to a  contract,  such  contract  is  voidable  for 
f  rand,  and  the  rule  of  caveat  emptor  cannot  be 
invoiced  to  protect  the  party  making  such  rep- 
resentations against  his  fraud. 

2.  Fraud  «=93— Statutory  eieffleatt  stated. 

Under  section  903,  Revised  Laws  1910,  the 
positive  statement  as  a  fact  of  that  which  is 
not  true  with  an  intention  to  deceive  another 
party,  or  for  the  purpose  of  indncing  a  party  to 
do  that  which  he  otherwise  would  not  do,  con- 
stitutes fraud. 

3.  Sales  «=338(7)— Buyer  may  rely  •■  sell- 
er's representation  where  property  is  at  a 
distance  or  falsity  not  readily  discemible. 

A  purchaser  may  rely  upon  representations 
of  his  vendor  where  the  property  is  at  a  dis- 
tance, or  where  for  any  reason  the  falsity  oC 
the  representation  is  not  readily  ascertain- 
able. 

4.  Jury  «=9l2( I)— Issues  of  faot  In  aotlon  to 
recover  property  are  to  ha  tried  1^  Jury  nn- 
less  waived. 

Under  section  4903,  Revised  Laws  1910,  in 
an  action  for  the  recovery  of  specific  personal 
property,  or  its  value,  the  issues  of  fact  aris- 
ing under  the  pleadings  and  evidence  are  to  be 
tried  by  a  jury  unless  a  jury  trial  is  waived. 

B.  Trial  iS=3260(l)— It  Is  not  error  to  refuse 
a  requested  Instruction  where  the  instruotloas 
u  a  whole  fairly  state  the  law  appiioaMe. 
Where  instructions  as  a  whole  fairly  state 
the  law  applicable  to  the  case  and  submit  the 
respective  theories  of  the  parties  as  made  un- 
der the  pleadings  and  the  evidence,  it  is  not 
error  to  refuse  a  requested  instruction. 

(Additional  Svllabut  iy  Editorial  Staff.) 

6.  Sales  «=952(l)— Presumfitloa  that  buyer 
Making  Independent  Investigation  did  not  re- 
iy  on  representations  la  not  oondusJvs  aor 
one  of  law. 

The  presumption  that  bnyer  making  an  in- 
dependent investigation  relied  upon  his  own 
judgment,  and  not  upon  representations  made. 
is  not  conclusive  nor  a  presumption  of  law,  and 
has  no  application  where  the  investigation 
foiled  to  afford  information  as  to  the  subject- 
matter  of  the  representations. 

7.  Sales  ®=>38(7)— Buyer  making  Independent 
Inquiry  Is  not  barred  from  relief  from  falsa 
representatlona. 

One  relying  upon  representations  is  not 
barred  because  be  made  an  independent  inqoiiy. 

8.  Trial  $=3255(8)— Right  to  have  Jury  In. 
structed  to  find  value  waived  by  failure  to  ra- 
quest. 

In  an  action  for  the  recovery  of  specific 
perBonal  property  or  its  value,  where  the  jury 
should  have  been  instructed  to  find  its  value, 
in  the  absence  of  a  request  for  such  instrac- 
tion,  the  right  will  be  deemed  to  have  been 
waived. 

Appeal    from    District    Court,    Stei^eoa 
County;  Cham  Jones,  Judge. 
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Xction  by  W.  C.  NothaBf  against  J.  W. 
O'Quinn  and  O.  D.  Acord  for  possession  of 
one  Dodge  automobile  and  damages.  Judg- 
ment for  plaintiff,  and  the  defendants  ap- 
peal.   Affirmed. 

Womack  &  Brown  and  H.  Grady  Boss,  all 
of  Duncan,  for  plaintitTs  In  error. 

Barefoot  &  Carmlchael,  of  Cblckasha,  and 
Joe  B.  Wilkinson,  of  Duncan,  for  defendant 
in  error. 

KENNAMER,  J.  W.  O.  Nothaff,  as  plain- 
tiff, commenced  this  action  in  the  district 
court  of  Stephens  county  on  the  27th  day  of 
April,  1917,  against  J.  W.  O'Quinn  and  C 
D.  Acord,  as  defendants,  for  the  possession 
of  <Hie  Dodge  automobile,  or  its  value  in  the 
sum  of  $730,  and  damages  in  the  amount  of 
$100. 

The  defendants  answered,  denying  the  al- 
legations of  the  plaintifTs  petition.  A  Jury 
trial  of  the  cause  was  bad  on  the  0th  day  of 
October,  1918,  which  resulted  in  a  verdict 
in  favor  of  the  plaintiff  against  the  defend- 
ants. Upon  the  verdict  of  the  Jury  the  court 
entered  Judgment  In  favor  of  the  plalatiff 
for  possession  of  the  Dodge  automobile,  or. 
In  event  a  delivery  of  the  car  was  not  made 
to  the  plaintiff,  that  he  have  Judgment 
against  the  defendants  for  the  sum  of  $275, 
the  difference  in  value  between  the  Dodge 
automobile  and  the  Ford  automobile  which 
the  defendants  had  traded  to  the  plaintiff  for 
the  Dodge  car. 

Defendants  filed  a  motion  for  new  trial, 
which  was  by  the  court  overruled,  and  this 
appeal  is  prosecuted  by  the  defendants  to 
reverse  the  Judgment  of  the  trial  court  Nu- 
merous errors  have  been  assigned  as  ground^ 
for  the  reversal  of  the  Judgment  The  par- 
ties will  be  referred  to  as  they  appeared  in 
the  trial  of  the  cause.    . 

The  record  discloses  that  about  April  10, 
1917,  the  plaintiffs  son,  George  Nothaff,  act- 
ing for  the  plaintiff,  W.  C.  Nothaff,  while  In 
the  town  of  Marlow,  Okl.,  commenced  to 
negotiate  a  car  trade  with  0.  D.  Acord,  Acord 
acting  for  J.  W.  O'Quinn.  George  Nothaff 
testified  that  Acord  first  proposed  to  trado 
him  an  old  1916  model  Ford  car  for  the 
Dodge  car  which  belonged  to  George  Not- 
hafTs  father,  W.  O.  Nothaff,  but  he  declined 
to  entertain  the  proposition  of  trading  the 
Dodge  car  for  the  old  Ford ;  that  Acord  then 
told  him  that  he  had  a  new  Ford  car  in  the 
garage  which  he  would,  trade,  owned  by  J. 
W.  O'Quinn;  that  after  looking  at  the  new 
Ford  car  he  told  Acord  he  liked  it  all  right ; 
that  Acord  told  him  he  had  a  mortgage  on 
some  land  which  he  would  have  to  put  in  as 
part  payment  for  the  Dodge  car ;  that  Acord 
pulled  out  his  mortgage,  and  he  looked  at 
It,  but  he  did  not  know  anything  about  It; 
it  was  then  suggested  that  they  go  and  see 
the  bankers  about  the  mortgage ;  that  Acord 
said,  "Go  over  there  and  Mr.  McKinney  can 
tell  you  about  it ;"  that  he  went  over  to  the 
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bank,  handed  Mr.  McKinney  the  mortgage, 
and  told  him  that  Mr.  Acord  wanted  $325  for 
It  and  he  wanted  to  know  If  It  was  any  ac- 
count, Mr.  McKinney,  the  banker,  looked  at 
It  and  said,  "Yes ;  it  is  all  right."  He  testi- 
fied further  that  Acord  said  the  land  in  the 
mortgage  was  located  about  10  miles  north- 
west of  Marlow,  and  two-thirds  of  it  was  in 
alfalfa. 

After  some  negotiations  between  the  par- 
ties, they  went  out  from  Marlow  into  the 
country  where  the  plaintiff,  W.  C.  Nothaff, 
resides;  Acord  and  O'Quinn  going  with 
George  Nothaff.  On  arriving  at  the  plain- 
tiff's home,  George  Northaff  handed  the  note 
and  mortgage  to  his  father,  W.  C.  Nothaff. 
and  told  him  that  Acord  and  O'Quinn  had  a 
new  Ford  car  they  wanted  to  trade  for  the 
Dodge  car  and  wanted  to  transfer  the  note 
and  mortgage  on  the  difference  l)etween  the 
cars.  The  plaintiff  asked  his  son  what  he 
knew  about  the  note  and  mortgage  and  he 
answered,  "Nothing,  except  Mr.  McKinney 
said  It  was  all  right."  The  plaintiff  replied, 
"If  Mr.  McKinney  said  It  was  all  right,  I 
would  bet  on  it"  Both  the  Nothaffs  testified 
that  Acord  and  O'Quinn  positively  stated 
that  the  land  described  In  the  mortgage  was 
located  about  10  miles  northwest  of  Marlow, 
Okl.,  and  that  two-thirds  of  it,  which  would 
be  30  acres,  was  in  alfalfa. 

Joe  Shannon  testified  on  behalf  of  the 
plaintifT  that  Acord  told  him  that  he  paid 
McKinney  $50  to  O.  K.  the  paper  in  the  deal, 
and  that  Acord  had  tried  to  trade  the  paper 
to  him  representing  that  the  land  described 
In  the  mortgage  was  west  of  Marlow. 

Evidence  was  Introduced  on  behalf  of  the 
plaintiff  that  he  is  unable  to  read,  and  also 
that  his  son  could  read  but  very  little. 

The  depositions  of  John  Young  and  J.  W. 
Phelps  were  introduced,  and  their  testimony 
was  to  the  effect  that  they  knew  the  land,  in 
a  general  way,  described  in  the  mortgage, 
and  that  the  land  is  practically  worthless. 
The  laud  described  in  the  mortgage  was  lo- 
cated in  Brewster  county,  Tex. 

The  cars  were  exchanged  at  the  home  of 
the  plaintiff;  W.  C  Nothaff  receiving  the 
Ford  car,  a  note  in  the  sum  of  $325  signed 
by  John  J.  IJancaster  and  Mary  J.  Lancaster, 
payable  to  Andy  Carry,  indorsed  by  Carry 
to  Cecil  Taylor  without  recourse,  transferred 
by  Cecil  Taylor  to  C.  D.  Acord  without  re- 
course, transferred  by  Acord  to  W.  C.  Not- 
haff without  recourse,  and  a  $25  check;  the 
note  being  secured  by  the  real  estate  mort- 
gage on  40  acres  of  land  In  Brewster  coun- 
ty, Tex.  The  Dodge  touring  car  of  the  plain- 
tiff, W.  0.  Nothaff,  was  turned  over  to  J. 
W.  O'Quinn  in  consideration  of  the  above- 
named  property. 

In  a  day  or  two  after  the  trade  was  made 
George  Nothaff  went  over  to  Lindsay,  went 
into  a  bank,  and  inquired  about  the  note  and 
mortgage.  His  attention  was  called  to  the 
fact  that  the  land  described  in  th«  mortgage 
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was  located  In  Brewster  county,  Tez^  and 
that,  when  he  arrived  back  home,  the  Nbt- 
haffs  went  over  to  O'Qulnn's  house  and  noti- 
fied him  the  note  and  mortgage  were  no  good, 
and  they  tendered  to  O'Quinn  all  the  proper- 
ty which  Nothaff  had  received  from  him  In 
exchange  for  the  Dodge  car,  offering  to  re- 
scind the  contract  whereby  the  exchange  of 
the  cars  was  made.  ■ 

The  evidence  discloses  that  O'Quinn  bad 
paid  Acord  ?300  in  cash  for  making  the  trade 
exchanging  the  cars.  The  petition  of  the 
plaintiff  specifically  charged  Acord  and 
O'Qnlnn  with  having  Induced  the  plaintiff  to 
exchange  the  cars  by  making  false  repre- 
Bentations  to  him,  which  were  kifown  by 
Acord  and  O'Quinn  to  be  false  at  the  time 
the  same  were  made;  that  the  plaintiff  re- 
lied upon  said  representations  in  entering 
Into  the  contract  exchanging  the  cars. 

The  decisive  Issue  involved  in  this  case  Is 
one  of  fraud.  The  evidence  upon  the  Issue 
of  fraud  was  conflicting. 

[1]  The  first  proposition  argued  by  coun- 
sel for  defendants  is  that  the  doctrine  of 
caveat  emptor  applies  to  this  transaction, 
which  requires  a  purchaser  to  use  reason- 
able prudence  to  avoid  deception.  20  Cyc.  49. 
But  the  rule  of  caveat  emptor  only  requires 
the  purchaser  of  property  to  use  reasonable 
diligence,  and,  generally,  reasonable  diligence 
depends  upon  all  the  circumstances  attend- 
ing the  transaction.  ■  20  Cyc.  49. 

This  court,  in  the  case  of  Werline  v.  Aid- 
red,  67  Okl.  391,  157  Pac.  306,  approved  the 
rule  announced  by  Mr.  Bigelow  in  his  work 
on  Fraud,  vol.  1,  p.  523,  as  follows: 

"The  proposition  hag  now  become  very  widely 
accepted  at  law  as  well  as  in  equity,  at  least 
as  general  doctrine,  that  a  man  may  act  upon 
a  positive  repreBeotation  of  fact,  notwithstand- 
ing the  fact  that  the  means  of  knowledge  were 
specially  open  to  him.    •    ♦    • " 

[2]  Many  authorities  are  dted  In  this 
opinion  supporting  the  rule  that  a  positive 
r^resentation  of  a  fact  by  a  party  generally 
entitled  to  be  relied  and  acted  upon  entitles 
the  Injured  party  receiving  such  representa- 
tion to  relief,  and  such  party  is  not  bound  to 
verify  such  representation  by  an  independ- 
ent investigation.  Section  903,  Rev.  Laws 
1910,  defines  actual  fraud  to  be: 

"Actual  fraud,  within  the  meaning  of  this 
chapter,  consists  in  any  of  the  following  acts, 
committed  by  a  party  to  the  contract,  or  with 
his  connivance  with  intent  to  deceive  another 
party  thereto,  or  to  induce  him  to  enter  into 
the  contract: 

"First.  The  suggestion,  as  a  fact,  of  that 
which  is  not  true,  by  one  who  does  not  believe 
it  to  be  true. 

"Second.  The  positive  assertion  in  a  manner 
not  warranted  by  the  information  of  the  per- 
son making  it,  of  that  which  is  not  true,  though 
be  believe  it  to  be  true. 

"Third.  The  sappression  of  that  which  is 
true,  by  one  having  knowledge  or  belief  of  the 
fact. 


"Fourth.  A  promise  mads  wlfboat  any  inten- 
tion of  performing  it;   or, 
"Fifth.  Anr  other  act  fitted  to  decdre." 

[4]  It  ia  plain  under  the  above  statute 
that,  if  the  testhnony  of  the  plaintiff  and  his 
witnesses  in  this  cause  is  true,  the  defend- 
ants induced  the  plaintiff  to  enter  into  the 
contract  for  the  exchange  of  the  can  by 
committing  a  fraud,  and  the  credibility  of 
the  witnesses  In  this  Jurisdiction  la  one  for 
the  Jury.  Section  4993,  Ber.  Lawa  1910, 
provides: 

"Issnes  of  law  must  be  tried  by  the  court, 
unless  referred.  Issues  of  fact  arising  in  ac- 
tions for  the  recovery  of  money,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  ref- 
erence be  ordered,  as  hereinafter  prodded." 

Tills  being  an  action  for  the  recovery  at 
specific  personal  property,  any  issue  of  fact 
arising  under  the  pleadings  must  be  sobmlt- 
ted  to  a  Jury  unless  waived.  McCoy  y.  Mc- 
Coy, 30  OkL  S79,  121  Pac.  176,  Ann.  Gas. 
19130, 146;  Avery  et  aL  v.  Hays,  61  OkL  145. 
160  Pac  712. 

It  is  insisted  under  the  second  proposition 
that  the  Judgment  should  be  reversed  in  that 
the  court  committed  error  in  refusing  to  give 
instruction  No.  4  requested  by  the  defend- 
ants. The  instruction  in  substance  stated 
that  the  plaintiff  was  not  entitled  to  recover 
where  he  had  an  opportunity  to  read  or  have 
read  the  mortgage,  unless  prevented  from  so 
doing  by  some  trick  or  artifice  resorted  to  by 
the  defendants.  It  is  insisted  that  this  in- 
struction embraced  the  theory  of  the  defend- 
ants' defense,  and  under  the  pleadlnga  in  the 
evidence  the  defendants  were  entitled  to 
liave  their  theory  of  the  case  submitted  as 
requested  la  the  Instruction.  The  rule  is 
well  settled  in  this  Jurisdiction  that  a  party 
to  an  action  is  entitled  to  have  his  theory 
of  the  case  submitted  to  the  Jury  by  i«<oper 
Instructions.  Menten  v.  Richalds  et  al.,  54 
Okl.  418,  153  Pac.  1177 ;  Oklahoma  Ry.  Co.  v. 
Clirlstenson,  47  Okl.  132,  148  Pac.  94 ;  Camp- 
bell V.  Thomas-Godfrey  Land  &  Loan  Co., 
81  Okl.  201,  197  Pac.  452.  But  we  are  of  the 
opinion  that  the  instructions  given  by  the 
court  fairly  presented  the  issues  and  theories 
of  the  parties  to  the  Jury. 

[5]  We  have  examined  instructions  Mos.  B, 
6,  and  7,  and  it  is  clear  to  us  that  these  in- 
structions, as  a  whole,  fairly  submitted  the 
Issues  made  under  the  pleadings  and  the 
evidence  and  the  respective  theories  of  the 
parties  to  the  action  to  the  Jury.  Instruction 
No.  7  was  more  favorable  to  the  defendant 
O'Quinn  than  he  was  entitled  to  under  the 
evidence.  If  Acord  represented  him  as  his 
agent  In  making  the  contract,  he  would  be 
bound  by  any  fraud  or  misrepresentation 
made  by  his  agent  But  this  Instruction 
exonerated  O'Quinn  from  liability  unless  he 
had  knowledj^  of  the  fraud  committed  b.v 
Acord. 
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The  third  proposition  presented  by  the  de- 
fendants la  that  the  court  committed  error 
In  overruling  the  defendants  demurrer  to 
the  evidence  of  the  plaintlfT  and  in  refusing 
to  direct  the  Jury  to  return  a  verdict  for  the 
defendants. 

[6]  Counsel  in  support  of  this  proposition 
insist  that  the  plaintlfTs  own  testimony  dis- 
closes the  fact  that  bis  duly  authorized  agent 
had  an  opportunity  to  inspect  the  mortgage 
and  note,  and,  in  fact,  did  inspect  the  same, 
and  had  them  examined  to  his  own  satisfac- 
tion ;  that  the  i^ajntlff,  by  reason  of  snch  act^ 
Is  estopped  from  claiming  that  be  accepted 
the  mortgage  and  note  by  reason  of  a  fraudu- 
lent misrepresentlation  aa  to  the  locality  of  the 
land  described  in  the  mortgage.  We  are  un- 
able to  agree  with  counsel  in  this  contention. 
The  rule  is  from  the  fact  of  an  independent 
investigation  there  arises  a  presumption  that 
the  party  relied  <upon  his  own  Judgment,  and 
not  upon  the  representations.  26  G.  X  |  75, 
p.  1163.  But  snch  a  presumption  is  not  a 
conclusive  one  nor  a  presumption  of  law. 
Furthermore,  this  rule  has  no  application 
where  the  investigation  failed  to  afford  in- 
formation as  to  the  subject-matter  of  their 
representations.    26  C.  J.  p.  1163. 

[3]  The  witness  McKlnney,  who  testified 
on  behalf  of  the  defendants,  stated  that  the 
only  information  tliat  he  undertook  to  im- 
part to  Nothaff  was  that  the  note  and  mort- 
gage were  in  legal  form.  His  evidence  in  no 
way  shows  that  he  intended  to  or  tried  to 
impart  any  information  to  NothafT  as  to  the 
location  of  the  lands  de8crll>ed  in  the  mort- 
gage, or  as  to  whether  any  part  of  the  land 
was  in  alfalfa.  A  purchaser .  has  the  right 
to  rely  upon  representations  of  his  vendor 
where  the  property  is  at  a  distance,  and  the 
falsity  of  the  representations  are  not  readily 
ascertain  abla 

[7]  The  authorities  also  support  the  rule 
that  one  relying  upon  representations  is  not 
barred  from  relief  because  he  made  an  in- 
dependent inquiry.  26  C.  J.  p.  1163 ;  Thome 
V.  Prentiss,  83  111.  99;  Olcott  v.  Bolton,  50 
Neb.  T79,  70  N.  W.  366. 

The  rule  appears  to  be  well  settled  and 
supported  by  the  authorities  that  it  is  not 
essential  to  a  right  of  recovery  that  a  rep- 
resentation or  concealment  should  have  been 
the  sole  cause  of  Action,  but  it  Is  sufficient  If 
it  constitutes  one  of  several  inducements  and 
exerted  a  material  influence.  26  C.  J.  1165 
and  1166;  City  of  Tacoma  v.  Tacoma  Light 
&  Water  Co.,  17  Wash.  458,  50  Pac.  5^. 

In  the  case  of  Allen  ,v.  Pendarvls,  60  Okl. 
216,  159  Pac.  1117,  thU  court  in  the  first 
paragraph  of  the  syllabus  held: 

"In  an  action  to  recover  damages  for  fraud 
and  deceit,  in  order  to  entitle  plaintiff  to  re- 
cover it  is  not  necessary  that  the  frandolent 
representations  complained  of  shonld  be  the 
sole  coDsideretion  or  inducement  moving  the 
plaintiff  to  take  the  action  from  which  the  in- 


JoTT  ensued.  If  without  the  fraudulent  repre- 
sentations the  party  injured  would  not  have 
acted,  then  such  representations  contributed  to 
induce  the  action,  notwithstanding  that  other 
equally  powerful  motives,  without  the  existence 
of  which  the  party  injured  would  not  have  act- 
ed, may  at  the  same  time  have  influenced  such 
actios." 

[•]  Under  the  fourth  proposition  present- 
ed by  connsel  for  defendants,  It  Is  Insisted 
that  this  is  purely  an  equitable  actlou 
wherein  the  plaintiff  seeks  to  rescind  a  con- 
tract, and  that  It  is  the  duty  of  the  court 
to  weigh  the  evldaice  and  render  or  cause  to 
be  rendered  such  judgment  as  the  trial  court 
should  have  rendered.  We  do  not  concur  in 
this  contention,  for,  under  the  statute  and 
authorities  herein  cited,  we  are  of  the  opin- 
ion that  the  action  was  an  action  for  the 
recovery  of  specific  personal  property  or  its 
valuer  and  the  question  of  fraud  raised  by 
the  pleadings  and  the  evidence  was  a  ques- 
tion of  fact  which  was  properly  submitted 
to  the  Jury.  Hbwever,  upon  a  careful  re- 
view of  the  evidence,  we  are  of  the  opinion 
that  the  verdict  and  Judgment  of  the  trial 
court  is  not  clearly  against  the  weight  of 
the  evidenca  Had  either  party  insisted  up- 
on it,  the  Jury  should  have  been  instructed 
to  find  the  value  of  the  property  involved, 
but,  as  no  error  has  been  predicated  upon 
the  failure  of  the  jury  to  make  a  finding  as 
to  the  value  of  the  property  Involved  in  the 
controversy,  such  a  right  will  be  deemed  to 
have  been  waived. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

HARBISON,  C.  J.,  and  JOHNSON,  MIL- 
LER, and  NICHOLSON,  JX,  conoor. 


DAY  V.  HARTNESS  et  al. 


(86  Okl.  298) 
(No.  12296.) 


(Supreme  Court  of  Oklahoma.     Feb.  7,  1922. 
Rehearing  Denied  April  4,  1922.) 

fSulUtivs  bu  the  Court.) 

1.  Time  «=s>9(8)— MHiere  time  to  serve  case- 
made  was  extended  to  and  Indadlng  a  day 
named,  it  expired  with  that  date. 

Where  the  time  within  which  to  serve  a 
case-made  was  extended  up  to  and  including 
January  30th,  service  was  required  before  the 
expiration  of  that  day. 

2.  Time  «=>I0(9)— Act  permitting  service  on 
Menday  where  last  day  fails  on  Sunday  held 
not  to  apply  to  order  fixing  time  for  serving 
case-made. 

Section  5341,  Rev.  Laws  1910,  providing, 
"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day, 
and  including  the  last;  if  the  last  day  be  Sun- 
day, it  shall  be  excluded,"  does  not  apply  to  an 
order  extending  the  time  for  serving  a  case- 
made  up  to  and  including  January  30th,  so  as 
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to  autborize  service  on  January  Slat,  thongh 
January  30th  falls  on  Sunday. 

Appeal  from  District  Court,  Osage  Cotinty ; 
Chas.  B.  WUson,  Jr.,  Judge. 

Action  by  EIi}ab  Hartness  against  Boyce 
K  Day  and  others.  Judgment  for  plaintiff, 
and  defendant  Boyce  E.  Day,  administrator 
of  the  estate  of  John  A.  Day,  appeals.  Ap- 
peal dismissed. 

H.  C.  Hargls,  of  Pawhnska,  for  plaintiff 
in  error. 

Leahy,  Macdonald,  Burnett  &  File,  of  Paw- 
huska,  for  defendants  in  error. 

NICHOLSON,  J.  This  cause  comes  on  for 
hearing  on  the  motion  of  the  defendants  in 
error  to  dismiss  the  appeal  for  several  rea- 
sons, but  only  one  ground  for  dismissal  is 
argued,  and  that  is  that  the  case-made  was 
not  served  upon  defendants  in  error  or  ei- 
ther of  them  within  the  time  allowed  by 
order  of  the  trial  court 

[1,2]  It  appears  that  on  January  18,  1921, 
the  court  made  an  order  extending  the  time 
up  to  and  including  the  30th  day  of  January, 
1921,  within  which  the  plaintiff  in  error 
should  make  and  serve  a  case-made  upon  the 
defendants  in  error,  and  that  the  case-made 
was  not  served  until  January  31,  1921.  Jan- 
nary  30,  1921,  fell  upon  Sunday.  No  response 
to  the  motion  to  dismiss  has  been  filed. 

Section  5341,  Rev.  Laws  1910,  provides: 

"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day, 
and  inchiding  the  last;  if  the  last  day  be  Sun- 
day, it  shall  be  excluded." 

All  the  cases  heretofore  decided  by  this 
court  involving  a  construction  of  this  section 
of  the  statute  are  cases  where  a  certain  num- 
ber of  days  were  allowed  within  which  a 
given  act  should  be  performed.  We  have 
been  unable  to  find  a  case  by  this- court  where 
this  section  has  been  applied  in  construing 
an  order  of  the  court  requiring  an  act  to  be 
done  "up  to  and  including"  a  given  date. 

We  are  of  the  opinion  that  this  order  must 
be  construed,  not  by  the  wording  of  the  stat- 
ute, but  by  its  own  terms,  and  by  its  terms 
Sunday  was  included,  and  the  case-made 
must  have  been  served  not  later  than  the 
30th  day  of  January,  1921.  In  Buck's  Stove 
&  Range  Co.  v.  Davidson,  70  Kan.  885,  79 
Pac.  119.  It  was  held  that  section  722  of  the 
Code  of  Civil  Procedure  (which  is  identical 
with  section  5341,  supra),  did  not  apply  to  an 
order  extending  'time  for  serving  a  case- 
made  to  August  10th,  so  as  to  autborize  serv- 
ice on  that  day,  though  August  9th  fell  on 
Sunday,  and  in  Z^lig  v.  Blue  Point  Oyster 
Co.,  61  Or.  535,  113  Pac.  852,  it  was  held: 

"An  order,  made  by  consent  of  parties,  'that 
defendants  have  up  to  and  including  the  second 
day  of  October,  1910,'  to  file   the  transcript, 


is  to  be  construed,  not  according  to  section  531, 
L.  O.  L.,  declaring  that  the  time  within  which 
'an  act  is  to  be'  done  as  provided  in  this  Code' 
shall  be  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  falla 
on  Sunday,  in  which  the  last  day  shall  also  be 
excluded,  but  according  to  its  own  terms,  which 
expr«8sly  include  October  2d;  so  that,  though 
that  day  is  Sunday,  the  transcript  cannot  be 
filed  on  the  next  day." 

For  the  reason  that  the  case-made  was  not 
served  within  the  time  allowed  by  order  of 
the  court,  the  filing  of  said  case-made  con- 
ferred no  Jurisdiction  upon  this  court. 

The  motion  to  dismiss  is  sustained,  and  tbe 
appeal  is  dismissed. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
McNeill,  and  EI/TING,  JJ.,  concur. 


(8E  Okl.  »9) 
CREEK  COUNTY  GAS  CO.  v.  SPRINGER, 
Justice  of  the  Peace,  et  al. 
(No.  10399.) 

(Supreme  Court  of  Oklahoma.    Feb.  14,  1922. 
Rehearing  Denied  April  4,  1922.) 

{Byllahut  Iv  the  Court.) 

Appeal  and  error  «=>356— Appeal  from  order 

discharging   temporary   Injunction   dismissed, 

whore  petition  In  error  not  filed  within  30 

days  from  order. 

A  proceeding  in  error  for  the  purpose  of 

reviewing   an    order   discharging    a   temporary 

restraining  order  will  be  dismissed,  when  the 

petition  in  error  is  not  filed  with  the  clerk  of 

the  Supreme  Court  within  30  days  from  the 

date  of  making  such  order. 

Appeal  from  District  Court,  Payne  C!ounty: 
John  P.  Hickman,  Judge. 

Action  by  the  Creek  County  Gas  Company 
against  F.  J.  Springer,  Justice  of  the  Peace, 
and  others  to  enjoin  the  defendants  from  en- 
forcing a  Judgment  of  such  Justice.  From 
an  order  dissolving  a  temporary  injunctioo, 
the  plaintiff  appeals.    Appeal  dismissed. 

Chester  H.  Lowry  and  Brown  Moore,  both 
of  Stillwater,  for  plaintiff  in  error. 

W.  N.  Taylor  and  Pearson  &  Baird,  all  of 
Oklahoma  City,  for  defendants  in  error. 

KENNAMER,  J.  This  action  was  origi- 
nally filed  in  the  district  court  of  Payne  coun- 
ty, Okl.,  to  enjoin  the  defendants  from  enforc- 
ing and  collecting  a  Judgment  rendered  by 
F.  J.  Springer,  Justice  of  the  peace  for  Cash- 
ing district,  Payne  county,  OkL 

A  temporary  order  of  injunction  was  Is- 
sued by  the  court  upon  the  sworn  petition 
filed  by  tbe  plaintiff.  Creek  C!ounty  Gas  Com- 
pany, in  the  action.  The  defendants,  F.  3. 
Springer,  Justice  of  the  peace,  Joe  Floyd, 
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depnty  sberlff  and  constable,  and  James  Mc- 
Oorkle  filed  a  motion  to  dissolve  the  tempo- 
rary Injunction.  Defendants  also  filed  veri- 
fied answer  to  the  petition  filed  by  the  plain- 
tiff, and  on  the  2d  day  of  November,  1918, 
the  coutt  entered  an  order  dissolving  the 
temporary  Injunction  Issued  In  the  cause. 
Plaintur  In  open  court  gave  notice  of  appeal, 
and  requested  the  court  to  grant  it  an  ex- 
tension of  time  to  make  and  serve  case-made, 
and  to  fix  a  bond  to  stay  execution  pending 
the  appeal.  The  court  entered  an  order 
granting  the  plalntlfF  60  days  within  which 
to  make  and  serve  case-made,  10  days  for 
suggestions  of  amendments,  and  5  days  with- 
in which  to  settle  same.  The  petition  of 
plaintiff  in  error  was  filed  tn  the  Supreme 
Court  on  the  27th  day  of  December,  1918. 
The  plaintiff  in  error  seeks  to  have  this  court 
review  the  action  of  the  trial  court  In  dis- 
solving the  temporary  injunction  granted  in' 
the  cause.  The  defendants  in  error  have  fil- 
ed a  motion  to  dismiss  the  appeal  of  the 
plalntifC  In  error  for  the  reason  the  petition 
in  error  was  not  filed  In  this  court  within  30 
days,  as  provided  by  section  5266,  R.  L.  1910. 

This  court  has  no  jurisdiction  to  review 
the  action  of  the  trial  court  in  dissolving  the 
temporary  Injunction,  for  the  reason  that  the 
petition  In  error  was  not  filed  in  this  court 
within  the  time  prescribed  by  section  6266, 
B.  L.  1910,  which  limits  the  time  to  30  days 
within  which  an  appeal  may  be  taken  to  re- 
verse the  order  of  the  court  dissolving  a 
temporary  injunction. 

The  rule  Is  well  established  in  this  state 
that  such  appeal  must  be  taken  within  30 
days  from  the  date  of  the  order  sought  to  be 
reviewed.  Ray  .  v.  Wade,  31  Okl.  616,  122 
Pac.  169;  Reynolds  v.  Phipps  et  al.,  31  OkL 
788,  123  Pac.  1125;  White  v.  Hooker,  47  Okl. 
453, 148  Pac.  719 ;  Orr  et  al.  v.  City  of  Gush- 
ing (Okl.  Sup.)  168  Pac.  223. 

It  is  therefore  ordered  the  api)eal  be,  and 
the  sadie  is  hereby,  dismissed. 

PITCHFORD,  V.  0.  J.,  and  JOHNSON, 
KANB,  and  MILLER,  JJ.,  concur. 


(85  Okl.  219) 

CAMERON  COAL  CO.  et  al.  v.  DUNN  et  al. 
(No.  12721.) 


(Supreme  Court  of  Oklahoma. 
1922.) 


March  14, 


■   (Byllabus  iy  the  Court) 

I.  Master   and   servant    <S=>4 1 7 (7)— Industrial 
Commission's  order  on  evidence  In  compensa- 
tion case  conclnsive. 
When    there    is    any    evidence    reasonably 
tending  to  support  the  order  of  the  State  In- 
dustrial Commission,  such  order  is  final  and 
conclusive  on  this  court.     Under  section  10, 


art.  2,  c.  14,  Session  Laws  1919,  the  decision 
of  the  State  Industrial  Commission  is  final  aa 
to  all  questions  of  fact,  and  cannot  be  reviewel* 
by  this  court  on  appeal. 

2.  Master  and  servant  Q=>385(l  I)— Compenaa- 
tlon  not  limited  to  loss  of  earning  power. 
The  test  of  the  right  to  an  award  under 
the  Workmen's  Compensation  Law  (Laws  1915, 
c.  246)  is  not  limited  to  the  loss  of  earning 
power  in  the  industrial  world. 

Original  action  by  the  Cameron  Coat 
Company  and  Consolidated  Underwriters,  as 
petitioners,  against  Jeff  Dunn  and  the  State 
Industrial  Commission,  as  respondents,  to  re- 
verse and  vacate  an  award  made  by  the  State 
Industrial  Commission  to  Jeff  Dtmn.  Award 
affirmed. 

Moss  &  Tumilty,  of  Oklahoma  Oty,  for  pe- 
titioners. 

R.  E.  Wood,  of  Oklahoma  Caty,  and  a  O. 
Williams  and  H.  Y.  Lewis,  both  of  Poteau,  for 
respondents. 

MILLER,  J.  This  action  was  commenced 
in  this  court  by  the  Cameron  C!oaI  Company 
and  Consolidated  Underwriters,  as  petition- 
ers, against  Jeff  Dunn  and  the  State  Indus- 
trial Commission,  as  respondents,  to  reverse 
and  vacate  an  award  made  on  September  12, 
1921,  by  the  State  Industrial  Commission  to 
Jeff  Dunn,  awarding  him  35  weeks  for  the 
loss  of  use  of  his  first  finger  and  20  weeks  for 
the  loss  of  use  of  third  finger. 

On  February  24,  1921,  the  State  Industrial 
Commission  awarded  Jeff  Dunn  30  weeks  for 
the  loss  of  his  second  finger,  which  was  am- 
putated following  an  Injury  received  while 
in  the  employ  of  the  Cameron  Coa-l  Company. 
The  award  made  on  February  24,  1921,  for 
the  loss  of  the,  middle  finger  is  not  com- 
plained of. 

On  March  12,  1921,  Jeff  Dunn  filed  a  mo- 
tion in  the  State  Industrial  Commission  to 
review  the  award  made  on  February  24,  on 
the  ground  that  he  was  entitled  to  additional 
compensation  for  the  loss  of  the  use  of  his 
first  and  third  fingers.  A  hearing  was  had  on 
August  31,  1921,  and  the  award  thereafter 
made  on  September  12  is  the  one  complained 
of.  The  only  complaint  made  by  petitioners 
is  that  there  is  not  any  evidence  to  support 
the  award. 

[1]  The  petitioners  in  their  brief  have  set 
out  excerpts  taken  from  the  evidence  given 
by  Jeff  Dunn  and  by  Dr.  Plumlee.  The  evi- 
dence thus  set  out  by  petitioners  fully  sus- 
tains the  award  made  by  the  State  Industrial 
Commission. 

"When  there  is  any  evidence  reasonably  tend- 
ing to  support  the  order  of  the  State  Industrial 
Commission,  such  order  is  final  and  conclusive 
on  this  court.  Under  section  10,  article  2, 
chapter  14,  Session  Laws  1919,  the  decision 
of  the  State  Industrial  Commission  is  final  as 
to  all  questions  of  fact  and  cannot  be  reviewed 
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by  this  court  on  appeal."  Consolidated  Fuel 
Co.  &  Consolidated  Underwriters  v.  State  In- 
dnstrial  Commission  et  al.  (No.  12640,  OU.) 
206  Pac,  170,  opinion  handed  down  Febraary 
28.  1922. 

See  Marktaam  et  al.  ▼.  State  Industrial 
Commission  et  al.  (No.  12^76  Old.)  205  Paa 
163,  opinlMi  handed  down  February  14,  1922. 

[2]  The  petitioners  contend  that,  because 
the  claimant  is  performing  the  same  work 
now  that  he  had  been  performing  before  the 
injury,  and  his  earning  capacity  had  not  been 
decreased,  but,  on  the  other  hand,  because  of 
a  change  in  the  schedule  of  pay  he  is  now 
being  paid  more  money  for  his  services  than 
he  was  receiving  at  the  time  of  the  Injury 
under  the  former  schedule,  be  is  not  oititled 
to  an  award. 

Under  the  testimony  of  Dr.  Flumlee,  the  In- 
>  Jury  to  the  first  and  third  fingers  Is  perma- 
nent in  quality.  The  criterion  of  disability 
Is  not  limited  to  loss  of  earning  capacity.  In 
Winona  Oil  Co.  et  al.  v.  John  Clark  Smithson 
et  al.  (No.  12,448,  Okl.)  209  Pac.  398,  opinion 
handed  down  February  28,  1922,  not  yet  of- 
ficially reported,  paragraph  three  of  the  syl- 
labus reads: 

"Workmen's  Compensation  Law,  section  6, 
snbdivision  3,  c.  246,  Session  Laws  1915,  as 
amended  by  section  9,  subdivision  8,  c.  14,  Ses- 
sion Laws  1919,  held,  where  the  injured  em- 
ployee lost  all  practical  use  of  an  eye  as  a 
result  of  an  injury,  anch  employee  is  entitled 
to  compensation  irrespective  of  the  ability  of 
the  employee  to  continue  to  perform  his  work 
in  which  he  was  engaged  at  the  time  of  his  in- 
jury. The  test  as  to  the  rights  of  an  injured 
employee  to  receive  compensation  is  only  de- 
pendent upon  such  employee  having  received  an 
accidental  personal  injury  resulting  in  such  a 
permanent  partial  disability  as  is  provided  for 
in  the  schedule  of  the  act" 

In  Hercules  Powder  Co.  y.  Morris  County 
Court  of  Common  Pleas  et  al.,  93  N.  J.  Law. 
03,  107  Atl.  433,  the  syUabus  reads: 

"Within  Workmen's  Compensation  Act,  { 
11,  defining  a  'permanent  injury'  as  one  where 
the  usefulness  of  a  member  is  permanently  im- 
paired, or  where  any  physical  function  is  per- 
manently impaired,  an  injury  to  an  employee 
which  resulted  in  the  loss  of  one  of  his  testi- 
cles held  a  'permanent  injury";  the  criterion 
of  disability  partial  in  character  and  permanent 
in  quality  not  being  limited  to  loss  of  earning 
capadty." 

In  the  opinion  by  Mintum,  J.,  it  Is  stated: 

"The  lower  court  found  that  as  a  result  of 
the  injury,  the  defendant's  morale,  courage,  and 
marital  efficiency  were  lessened.  Whatever 
view  medical  experts  may  entertain  upon  that 
phase  of  the  case,  the  indisputable  fact  remains 
that  the  injured  defendant  has  suffered  the  loss 
of  a  portion  of  his  anatomy,  which  nature  im- 
planted in  the  human  organism,  as  a  dual  res- 
ervoir of  complete  efficiency  equally  with  eyes, 
ears,  and  limbs,  and  that  to  deprive  him  of 
one  of  these  natural  attributes  is  to  take  from 


him  a  component  portion  of  the  perfect  genns 
homo,  and  to  tluit  extent  at  least  impair  tba 
physical  attributes  of  bis  manhood.  Tbia  im- 
pairmant  may  not  prove  to  be  so  conspicuous 
in  the  ability  to  produce  wages,  in  the  indus- 
trial world,  but  there  are  other  spheres  for 
the  employment  of  human  energy,  talents,  and 
the  possession  of  physical  attributes  besides 
the  industrial  world  into  the  activity  of  which 
the  defendant  is  entitled  to  bring,  possess,  and 
enjoy  all  the  physical  attributes  with  which  na- 
ture endowed  him. 

"In  harmony  with  these  considerations.  It 
has  been  held  that  the  sole  criterion  of  a  dis- 
ability, partial  in  character  and  permanent  in 
quality,  under  the  statute,  is  not  limited  to 
the  loss  of  earning  power.  De  Zeng  Co.  v. 
Pressey,  86  N.  J.  Law,  469,  02  AtL  278,  af- 
firmed 96  Atl.  1102;  Burbage  v.  Les,  87  N. 
J.  Law,  36.  98  Aa  859." 

The  award  of  the  State  Industrial  Oommis- 
sion  is  afilrmed. 

HARRISON,  C.  J.,  and  JOHNSON,  KEN- 
NAMEB,  and  NICHOLSON,  JJ.,  coucuc 


ALL^N  V.  ALLEN. 


(86  Okl.  MA) 
(No.   11595.) 


(Supreme  Court  of  Oklahoma.    March  21, 
1922.) 

(8vUabu4  &y  the  Cttwrt.) 

1.  Divorce  «=> 1 43— Statute  provldino  for  ap- 
pointment of  referee  to  take  avidonoe  mast 
be  strictly  complied  with. 

The  authority  of  a  trial  court  to  appoint  a 
referee  to  take  evidence*  make  findings  of 
fact  and  conclusions  of  law,  is  derived  from  our 
statutes,  and  such  provisions  are  included  in 
sections  6018,  6019,  R.  L.  1910;  and  the  provi- 
sions of  the  statute  pertaining  to  the  method 
and  manner  of  the  appointment  of  a  referee 
must  be  complied  with,  otherwise  such  appoint- 
ment is  not  legal  and  such  referee  has  no  au- 
thority to  act. 

2.  Appeal  and  error  «=9t  172(2) — Snprans 
Court  may  reverse  in  part  and  aflira  is 
part  a  severable  Judgment. 

It  is  in  the  power  of  the  Supreme  Court 
to  reverse  a  judgment  in  part  and  affirm  it  in 
part,  where  said  judgment  is  severable  and  the 
parts  are  separated  and  AOt  interwoven.  Davis 
V.  Mimey,  60  Okl.  244,  159  Pac.  1112;  Citizens' 
State  Bank  v.  Strahan,  59  OkL  215.  158  Pac. 
378.    • 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Hal  Johnson,  Judge. 

Suit  by  DUlle  Allen  against  W.  H.  AUen 
for  divorce.  Judgment  granting  plalntltC  a 
divorce,  the  custody  of  their  two  children, 
and  a  one-tialf  interest  In  certain  lands,  as 
permanent  alimony,  and  adjudging  that  the 
defendant  pay  the  costs,  including  |200  fee 
allowed    to   plaintliTs    attorney,   to   which 
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judgment  the  defendant  excepted,  hla  motion 
for  new  trial  was  overruled,  and  he  appeal- 
ed, and  plaintiff  through  her  attorney  filed 
an  answer,  confessing  error,  In  which  con- 
fession the  defendant  has  Joined,  and  prayed 
that  the  Judgment  be  reversed,  and  plain- 
tiff's attorney  F.  A.  Rlttenhonse  filed  a  writ- 
ten protest,  objecting  to  the  reversal  after 
having  been  permitted  to  appear  and  defend 
■whatever  Interest  he  might  have  In  the  Judg- 
ment. Judgment  awarding  attorneys'  fees 
as  part  of  the  costs  upheld,  Judgment  In  oth- 
er particulars  reversed  and  remanded  for 
new  trlaL 

Jarrett  &  Speakman,  of  Chandler,  for 
plaintiff  In  error. 

Charles  Besly,  of  Jennings,  for  defendant 
In  error. 

F.  A.  Rlttenhonse,  of  Oklahoma  City,  pro- 
testant 

EZ/TINO,  J.  This  suit  was  commenced  In 
the  district  court  of  Lincoln  county,  Okl.,  by 
DllUe  Allen,  plaintiff  below,  defendant  In  er- 
ror herein,  against  W.  H.  Allen,  defendant 
below,  plaintiff  In  error  herein,  by  a  verified 
petition  filed  by  Dlllle  Allen  on  September 
29,  1919.  Same  was  a  proceeding  wherein 
the  plaintiff  sought  divorce  against  the  de- 
fendant, and  also  asked  for  temporary  ali- 
mony, and  also  asked  that  a  certain  farm, 
consisting  of  160  acres,  occupied  by  the 
plaintiff  and  her  minor  children,  be  set  apart 
to  her  as  permanent  alimony. 

Said  matter  appears  to  have  been  referred 
to  a  referee,  and  on  the  9th  day  of  March, 
1920,  the  report  of  the  referee  came  up  for 
confirmation  of  the  court  upon  motion  of  the 
plaintiff  below,  defendant  in  error,  and  also 
the  exceptions  and  objections  by  the  defend- 
ant below,  plaintiff  in  error,  to  said  report, 
and  a  divorce  was  granted  on  the  grounds  of 
cruelty  and  gross  neglect  of  duty,  and  the 
plaintiff  was  awarded  the  custody  of  the  two 
children,  and  also  there  was  awarded  to  the 
plaintiff  a  one-half  Interest  in  the  IGO  acres 
of  land  for  the  support  of  herself  and  chil- 
dren and  as  permanent  alimony,  subject  to 
all  valid  mortgages  and  liens,  and  adjudged 
that  W.  H.  Allen,  defendant  below,  plaintiff 
in  error,  pay  the  costs  of  the  suit,  including 
the  attorneys'  fees  of  $200  allowed  the  plain- 
tiff's attorneys,  F.  A.  Rittenhouse  and  Jo- 
seph Cerny,  and  that  said  costs  and  attor- 
ney's fee  be  collected  by  issuance  of  execu- 
tion in  the  same  manner  as  judgment  at  law. 
To  which  Judgment  the  defendant,  W.  H.  Al- 
len, excepted.  Motion  for  new  trial  filed 
and  overruled,  notice  of  appeal  given,  and 
appeal  filed  in  this  court. 

W.  H.  Allen,  plaintiff  hi  error,  filed  a  brief 
in  support  of  his  petition  In  error,  and  on 
February  17,  1922,  the  defendant  In  orror, 
through  her  attorney,  filed  an  answer  to  the 
brief  of  the  plaintiff  In  error  and  a  oonfes- 
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slon  of  error  in  words  and  flgnree  as  f  ollowa, 
omitting  the  caption: 

"We  have  read  the  brief  of  plaintiff  in  er- 
ror, and  have  made  thorough  examination  of 
the  record  and  of  the  facta  in  this  case.  Upon 
that  examination,  we  are  convinced  that  the 
trial  court  committed  reversible  error  by  re- 
ferring this  case  to  a  referee  without  tlie 
written  consent  of  the  parties  or  their  oral 
consent  in  open  court  and  written  upon  the 
journal. 

"Having  fairly  arrived  at  this  conclusion,  the 
defendant  in  error  hereby  confesses  tlie  second 
and  fourth  assignments  of  error  in  the  petition 
in  error  filed  lierein,  and  joins  in  tlie  prayer 
of  the  plaintiff  in  error  that  the  cause  be  re- 
manded to  the  trial  court,  with  directions  that 
a  new  trial  be  granted." 

In  aald  confession  of  error  the  defendant 
Joins  in  the  prayer  of  the  plaintiff  in  error, 
asking  for  reversal  of  said  cause  for  errors 
confessed. 

On  February  21,  1922,  F.  A.  mttenhouse 
filed  a  written  protest,  objecting  to  the  re- 
versal of  said  cause,  he  having  first  received 
permission  of  this  court  to  appear  herein  and 
defend  whatever  interest  he  might  have  In 
said  Judgment,  and  in  said  protest.  In  sub- 
stance, alleges  that  W.  H.  Allen  and  Dlllie 
Allen,  plaintiff  in  error  and  defendant  In  er- 
ror, have  resumed  their  relation  of  husband 
and  wife,  and  that  the  brief  of  the  plaintiff 
in  error  and  the  confession  in  error  filed  by 
the  defendant  Is  for  the  purpose  of  evading 
payment  of  the  attorneys'  fees  In  the  sum  of 
$200,  allowed  the  said  F.  A.  Rittenhouse  and 
Joseph  Cerny  by  the  trial  court,  and  asked 
that  the  appeal  in  this  cause  be  dismissed, 
unless  the  said  W.  H.  Allen  pay  to  the  said 
attorneys  the  sum  of  $200.  There  appears 
to  be  no  re^onse  to  said  protest  filed  in  this 
court 

[1]  The  grounds  covered'  by  the  assign- 
ments of  error  which  are  confessed  in  the 
confession  of  error  seem  to  be  the  error  of 
the  trial  court  In  referring  the  matter  to  a 
referee  without  the  written  consent  of  the 
parties,  or  their  oral  consent  given  In  open 
court  and  entered  upon  the  journal,  as  pro- 
vided in  section  5018,  R.  L.  1910,  and  no  such 
written  consent  of  the  parties  Is  shown,  and 
no  oral  consent  in  court  appoaring  to  have 
been  entered  upon  the  Journal,  and  the  na- 
ture of  this  cause  not  being  such  as  the  trial 
court  can  refer  to  a  referee  upon  his  own 
motion,  as  provided  in  section  6019,  R.  L. 
1910,  and  this  being  statutory,  appears  to  go 
to  the  Jurisdiction  and  authority  of  the  ref- 
eree to  act 

The  rule  controlling  in  such  case  is  stated 
in  34  Qyc.  778,  as  follows: 

"CompuUorp  Iieferenoe.-~l,  In  General.  Or- 
dinarily the  court  has  no  power  to  order  a 
compulsory  reference  to  liear  and  determine  all 
or  any  of  the  issues  or  questions  of  fact  ex- 
cept where  authorized  so  to  do  by  statute." 
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This  assignment  of  error  appearing  to 
have  been  set  forth  In  the  motion  for  a  new 
trial,  and  exceptions  to  the  ruling  of  the  court 
thereon  properly  saved,  the  grounds  for  re- 
versal seem  to  be  amply  sustained. 

The  trial  court  appears  to  have  entered 
Judgment  for  attorneys'  fees  In  the  sum  of 
$200  against  W.  H.  Allen,  defendant  below, 
plaintiff  in  error  herein,  In  favor  of  P.  A. 
Rlttenhouse  and  Joseph  Cemy,  attorneys  for 
plalntifT  below,  defendant  in  error  herein, 
and  we  conclude  that  said  attorneys'  fees  are 
probably  reasonable,  and,  since  allowed  by 
the  trial  court,  and  it  not  being  contended 
that  th«y  are  unreasonable,  the  same  should 
be  upheld  by  this  court  as  decreed  by  the 
trial  court 

[2]  It  is  in  the  power  of  this  court  to  re- 
verse and  remand  a  Judgment  in  part  and 
affirm  the  Judgment  In  part  where  said  Judg- 
ment Is  severable  and  the  parts  so  separated 
not  being  so  Interwoven  and  their  Interests 
so  united  that  the  Judgment  affects  all  alike. 
See  Davis  v.  Mlmey,  60  Okl.  244,  159  Pae. 
1112;  Citizens'  State  Bank  v.  Strahan,  59 
Okl.  215,  158  Pac.  378. 

The  portion  of  the  Judgment  awarding  at- 
torneys' fees  as  a  part  of  the  costs  is  upheld, 
and  the  Judgment  In  all  other  particulars  is 
reversed  and  remanded  for  a  new  trial. 

PITCHPORD,  V.  C.  J.,  and  JOHNSON, 
McNeill  and  NICHOLSON,  JJ,,  concur. 


(86  Okl.  13) 

LAWTON   REFINING   CO.  V.  HOLLISTER. 

(No.  10573.) 

(Supreme  Court  of  Oklaboma.    Jan.  24,  1922. 
Rehearing  Denied  AprU  4,  1922.) 

(Syttahus  iy  the  Court.) 

1.  Sales  ®=9442 (5)— Profits  er  gains  prevented 
may  be  reoovered  In  an  aotlon  for  breach  of 
warranty. 

Profits  or  gains  prevented  may  be  recovered 
in  an  action  for  breach  of  warranty,  where  they 
can  be  rendered  reasonably  certain  by  evidence, 
and  have  naturally  resulted  from  the  breach. 

2.  Appeal  and  error  «=>I(M>I( I)— Verdict  not 
disturbed  where  supported  by  evidence. 

In  a  civil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  ot  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  ques- 
tions presented  during  the  trial,  the  verdict  and 
finding  of  the  jury  will  not  be  disturbed  on  ap- 
peal. 

3.  Record  held  to  ahow  no  reversible  error. 

Record  examined  and  held,  that  there  was 
no  reversible  error  in  the  record,  and  ordered 
that  the  judgment  of  the  trial  court  be  af- 
firmed. 


On  Petition  for  Rehearing. 

4.  Sales  «=9288(2),  442(5)— Rule  that  thers 

can  be  no  recoupment  for  oonsequentlal  dani> 

ages  held  not  applicable  In  eas«  of  hldilas 

defects;  buyer  dlsoovoring  hidden  defaets  oa 

sellerls  refusal  of  offer  to  return  nay  dispose 

of  goods  and  recover  damages,  ladudlBg  loss 

of  profits. ' 

In  the  sale  of  goods,  the  rule  that  there 

can  be  no  recoupment  for  consequential  damages 

resulting  from  continued  use  after  knowledge  of 

defects  does  not  have  application  as  a  rule  of 

damages,  where  the  defects  are  not  discoverable 

to  the  senses,  in  other  words,  patent,  and  can 

only   be   discovered  upon  use,   and  where   the 

purchaser    has    received    said    goods    without 

knowing  said  defects,  and  upon  discovering  said 

defects  notifies  the  seller  and  offers  to  return 

same  at  his  own  expense,   and  yUaA   return 

the    seller    refuses,    and,    besides,    the    seller 

knows  that  goods  are  bought  for  resale  and  has 

In   addition  thereto  warranted   the   quality   of 

the  goods,  under  such  circumstances  the  buyer 

may  malie  disposition  of  said  goods  to  the  best 

of  his  advantage  and  that  of  the  seller,  and  is 

entitled  to  recover,  not  only  the  difference  in 

the    valne    of    the    goods   purchased    and    the 

value  of  the  goods  as  delivered,  but  may  also 

recover  consequential  damages  resulting  from 

the   defective  condition  of  said  goods,  among 

which  may  be  loss  of  profits,  and  that  are  the 

proximate  result  of  said  defects  and  may  be 

reasonably  ascertainable  under   the  facta  sad 

circumstances. 

Appeal  from  District  Court,  JoSeraon 
County ;  Cham  Jones,  Judge. 

Action  by  the  Lawton  Refining  (Company 
against  S.  L.  Hollister.  Verdict  and  Judg- 
ment for  defendant,  and  the  plaintiff  ap- 
peals.   Affirmed. 

Parmenter  &  Parmenter,  of  Lawton,  for 
plaintiff  in  error. 

Bridges  &  Vertress,  of  Waureka,  and  W. 
D.  Hereford,  of  Oklahoma  City,  for  defend- 
ant in  error. 

McNEILL,  J.  This  action  was  commenced 
in  the  district  court  of  Jefferson  county  by 
the  Lawton  Refining  Company  against  S.  L. 
Hollister  to  recover  the  sum  of  $301.49,  s 
balance  due  for  a  car  of  gasoline  sold  by  the 
plaintiff  to  the  defendant.  The  defendant 
answered,  admitting  purchasing  the  gasoline 
and  having  paid  the  sum  of  $850  thereon,  and 
pleaded  that  the  gasoline  was  purchased 
according  to  a  sample  that  had  been  placed 
in  defendant's  car  and  represented  as  being 
a  high-grade  gasoline,  and  the  defendant  had 
paid  plaintiff  more  than  the  value  of  the 
gasoline,  and  the  same  was  not  a  high-grade 
gasoline.  For  cross-petition  defendant  plead- 
ed being  in  the  mercantile  business  at  Add- 
Ington,  Okl.,  and  engaged  in  selling  gasoline 
at  retail,  and  the  gasoline  purchased  from 
plaintiff  was  of  such  an  inferior  grade  that 
it  could  not  be  used  in  automobiles,  and  de- 
fendant's customers  refused  to  use  said  gaso- 
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line  on  account  of  being  of  such  inferior 
grade,  and  the  customers  quit  trading  with 
defendant,  and  defendant  was  obliged  to  sell 
said  gasoline  at  a  reduced  price, 'and  de- 
fendant has  been  damaged  In  the  sam  of  $1,- 
000. 

To  this  answer  and  cross-petition  the 
plaintiff  replied:  First,  by  general  denial; 
second,  admits  the  allegations  of  the  answer 
which  admits  the  allegations  of  the  petition ; 
third,  specifically  denied  the  selling  of  the 
gasoline  by  sample,  and  alleged  that  the  de- 
fendant knew  the-  gasoline  was  of  an  In- 
ferior grade;  fourth,  that  plaintiff  had  fur- 
nished a  higher  grade  of  gasoline  than  that 
contracted  for.  Defendant  to  support  her 
cross-petition  and  counterclaim,  and  as  a  de- 
nial that  there  was  anything  due  produced 
evidence  to  support  the  allegations  of  the 
answer  and  cross-petition  that  the  gasoline 
was  a  very  Inferior  grade  and  almost  im- 
possible to  be  used  in  running  automobiles, 
and  that  her  customers  would  not  purchase 
the  same,  and  she  was  unable  to  sell  the 
same  for  a  long  time,  and  it  was  necessary 
to  sell  the  same  at  a  greatly  reduced  price. 
Several  customers  testified  that  they  had 
been  customers  of  the  defendant,  but  the 
gasoline  was  of  such  an  Inferior  grade  that 
they  were  unable  to  use  It,  and  refused  to 
purchase  gas  from  defendant,  and  they  pur- 
chased gas  from  other  places. 

The  plaintiff  Introduced  evidence  regarding 
the  grade  of  gasoline.  With  the  Issues  thus 
framed  the  Jury  returned  a  verdict  in  favor 
of  the  defendant,  canceling  the  $301.49  due 
plaintiff,  and  rendered  judgment  in  favor  of 
defendant  In  the  sum  of  $200.  From  said 
judgment  the  plaintiff  has  appealed. 

[1]  For  reversal,  plaintiff  argues  numerous 
assignments  of  error  regarding  the  admission 
of  testimony  and  the  giving  of  instructions 
and  the  refusal  to  give  certain  instructions 
requested  by  the  plaintiff.  The  court,  after 
advising  the  jury  regarding  the  burden  of 
proof  In  relation  to  whether  there  was  a 
warranty  In  the  fifth  Instruction,  advised 
the  jury,  in  substance,  If  the  jury  found  the 
plaintiff  had  sustained  damages  by  reason  of 
the  inferiority  of  said  gasoline,  her  measure 
of  damages  would  be  the  difference  in  the 
profits  she  would  have  received  from  the  sale 
of  the  car  of  gasoline  if  tlie  same  had  been 
of  the  grade  and  quality  represented  at  the 
time  of  the  sale,  and  the  profits  she  received 
from  the  car  of  gasoline 'by  reason  of  Its 
inferior  quality,  together  with  the  amount, 
If  any,  by  virtue  of  Inferior  quality,  defend- 
ant was  forced  to  sell  said  gasoline  at  less 
than  the  purchase  price.  There  is  evidence 
in  the  record  sufficient  to  support  the  finding 
that  the  gasoline  was  of  an  inferior  quality. 
'iTie  evidence  disclosed  that  it  was  contem- 
plated by  the  parties  that  the  defendant 
should  resell  the  gasoline,  and  was  purchased 
for  retail  trade,  and  the  only  market  was  to 


users  of  automobiles.  There  was  evidence 
to  prove  that  parties  who  had  purchased  this 
gasoline  refused  to  purchase  more  gasoline 
because  of  its  inferior  quality,  and  the  de- 
fendant was  required  to  sell  the  same  at 
a  reduced  price. 

Plaintiff  relies  upon  the  general  rule  as  to 
the  measure  of  damages  announced  in  the 
case  of  Spanldlng  t.  Howard,  61  Okl.  602, 
162  Pac.  106,  to  wit: 

Damages  for  breach  of  warranty  are  "the 
difference  between  the  actual  value  of  the  ar- 
ticle at  the  time  of  the  purchase  and  what  its 
value  would  have  been  if  it  had  been  as  rep- 
resented" 

— and  the  further  proposition  that  profits 
caimot  be  recovered.  The  plaintiff  simply 
announces  the  general  rule.  There  is,  how- 
ever, an  exception  to  the  general  rule,  and 
we  think  this  case  comes  within  that  excep- 
tion. The  rule  is  announced  in  24  B.  0.  L. 
par.  638,  as  follows : 

"Profits  or  gains  prevented,  as  well  as  loss- 
es sustained,  may  be  recovered  as  damages  for 
a  breach  of  contract,  where  they  can  be  ren- 
dered reasonably  certain  by  evidence,  and  have 
naturally  resulted  from  the  breach,  and  this 
rule  is  applied  as  to  damages  for  breach  of  a 
warranty." 

[2, 3]  To  the  same  effect  Is  the  holding  of 
this  court  in  the  case  of  Muskogee  Co.  v. 
Yahola  Sand  Ca,  60  Okl.  196,  15»  Pac.  89S. 
Defendant  produced  sufficient  evidence  to 
show  the  damages  sustained  were  not  specu- 
lative nor  uncertain. 

Defendant  admits  receiving  the  gas  and 
placing  the  same  in  tanks  for  the  purpose 
of  sale,  that  after  customers  had  used  a 
portion  of  the  same  they  complained  to  de- 
fendant regarding  the  same  being  of  such 
inferior  quality  that  they  could  not  use 
the  same.  Defendant  states  this  fact  was 
called  to  the  attention  of  the  plaintiff,  while 
the  plaintiff  denies  this.  Defendant  pro- 
duced evidence  that  after  trying  to  seU  the 
gasoline  and  being  unable  to  do  so,  it  was 
necessary  to  reduce  the  price.  Defendant 
produced  one  customer,  who  purchased  a 
great  deal  of  gasoline  each  month,  and  the 
profits  on  that  gasoline  were  three  cents 
per  gallon,  and  this  customer  quit  purchas- 
ing for  the  reason  this  gas  was  of  such  an 
inferior  quality  that  he  could  not  use  It 
No  demurrer  was  filed  to  the  cross-petition, 
but  simply  an  answer  thereto.  We  think  un- 
der the  pleadings  there  was  no  prejudicial 
error  in  the  Instruction,  and  there  was  suffi- 
cient evidence  to  support  the  verdict  of  the 
Jury.  A  determination  of  this  question 
makes  the  other  assignment  of  error  regard- 
ing the  introduction  of  evidence  and  regard- 
ing the  other  instruction  immaterial. 

For  the  reasons  stated,  the  judgment  of 
the  court  la  alUrmed. 
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PITCHFORD,  V.  0.  J^  and  KANE,  JOHN- 
SON, BLTING,  and  NICHOLSON,  JJ.,  c<m- 
cnr. 

On  Petition  for  Rehearing. 

EIvriNO,  J.  Opinion  was  heretofore  fUed 
in  thlB  case  on  January  24,  1922,  in  which 
the  judgment  of  the  trial  court  was  affirmed, 
and  the  plalntifl  in  error  filed  a  petition  for 
rehearing  herein,  in  which  it  strenuously  ob- 
jects to  what  it  calls  a  "mle  of  damages," 
which  this  court  recognizes  in  said  opinion 
in  upholding  the  trial  court  In  this,  to  wit: 
That  the  plaintiff,  after  selling  to  her  cus- 
tomers the  inferior  grade  of  oil,  was  per- 
mitted to  proTe  injury  to  her  trade  by  rea- 
son thereof  and  recoyer  the  same  as  dam- 
ages against  the  defendant  company  and 
which  rule  of  damages  it  claims  to  have 
been  in  contravention  of  the  principle  laid 
down  in  86  Cyc.  547,  In  the  following  lan- 
guage: 

"Consequential  damages  resulting'  from  con- 
tinned  use  after  knowledge  of  defects  cannot 
be  recovered." 

And  then  the  plalntift  in  Its  brief  says,  if 
the  conrt  will  say  that  this  is  a  correct  mle 
of  law,  then  the  plaintiff  in  error  will  abide 
by  the  results  and  enter  no  complaint. 

The  court  has  no  objection  to  this  mle  of 
damages,  and  it  is,  no  doubt,  good  law  when 
applied  to  a  proper  state  of  facts.  The  rule 
of  law  announced  by  the  plaLntift  in  error 
applies  where  the  defects  are  discoverable  to 
the  senses  and  upon  inspection,  and  where 
at  the  time  of  the  attempted  delivery  the 
purchaser  has  the  option  of  refusing  to  take 
the  goods.  Under  such  circumstances  he 
cannot  recover  consequential  damages  such 
as  a  loss  of  profits  If  he  does  accept  them, 
but  that  is  not  this  case. 

The  attorneys  for  the  plaintiff  in  error  In 
quoting  the  above  provisions  from  35  Cyc. 
only  give  a  portion  of  the  paragraph.  The 
whole  paragraph  or  section  has  application 
in  this  case,  and  the  same  in  fall  is  as  fol- 
lows: 

"Defendant  may  also  in  snch  an  action  plead 
damages  due  to  a  defanlt  in  the  performance  of 
the  contract  by  the  seller,  as,  for  example,  a 
failure  to  deliver  the  goods  contracted  for,  or 
delay  in  delivery,  or  deficiency  in  quantity,  or 
quality,  fitness,  and  condition,  even  when  the 
goods  have  been  accepted  and  used,  especially 
if  the  defects  are  discoverable  only  by  use. 
There  can,  however,  be  no  recoupment  for  con- 
sequential damages  resulting  from  continued 
use  after  knowledge  of  defects.  The  fact  that 
there  has  been  a  partial  payment  does  not  af- 
fect the  right  to  recoup." 

[4]  The  correct  rale  of  law  applicable  to 
the  facts  In  the  instant  case  is  stated  as  fol- 
lows in  35  Cyc.  617,  618,  together  with  the 
authorities  shown  in  the  notes,  and  is  as 
follows : 


"Deliverv  of  tnftrior  good*.  If  tbe  goods  ten- 
dered or  delivered  are  not  of  the  kind  or  qoal- 
ity  contracted  for,  the  buyer  may  refuse  to 
receive  them  and  sue  for  damages  for  breach 
of  the  contract;  but  if  the  goods  are  delivered 
and  accepted  there  is  a  direct  conflict  of  au- 
thority as  to  the  right  of  the  buyer  to  recover 
damages  on  the  ground  that  they  do  not  con- 
form to  the  contract.  In  some  cases  it  is  held 
that  it  is  the  duty  of  the  buyer  to  inspect 
the  goods  at  the  time  of  delivery,  or  within  a 
reasonable  time,  according  to  the  drcnmstaocea 
of  the  case,  and  that  in  the  absence  of  fraud 
or  warranty  he  cannot  subsequently  recover 
damages  for  breach  of  contract  on  the  ground 
of  defects,  unless  the  goods  are  rejected  at 
the  time  of  delivery,  or  aj-e  returned  or  tender- 
ed as  soon  as  the  defects  are  discovered.  The 
rule  is,  however,  subject  to  certain  exceptions, 
and  is  more  particularly  applicable  to  'tases 
where  no  part  of  the  purchase  price  has  been 
paid  and  the  buyer  is  in  a  position  to  reject' 
the  goods  without  sustaining  any  loss  other 
than  what  might  grow  out  of  the  diiference 
between  the  contract  and  market  prices.  In 
the  application  of  the  rule  a  distinction  is  also 
to  be  made  according  to  the  character,  of  the 
defect  and  the  opportunity  of  the  buyer  to 
discover  it;  and,  while  the  buyer  cannot  or- 
dinarily recover  for  defects  of  which  he  knows 
or  which  he  could  have  ascertained  by  inspec- 
tion, he  may  recover  for  defects  which  could 
not  be  ascertained  upon  ordinary  inspection 
at  the  time  of  delivery,  or  which  are  not  ap- 
parent untQ  the  goods  are  applied  to  some  uae 
which  precludes  a  return  thereof,  such  as  a 
defect  hi  paint,  not  apparent  until  it  is  applied 
upon  a  house,  or  in  coal,  not  apparent  until  the 
coal  is  burned.  In  other  cases,  however,  it  is 
held  that  while  an  acceptance  or  retention  of 
the  defective  goods  would  preclude  a  rescission, 
the  buyer  may  accept  and  retain  them  and  sue 
for  damages  because  of  such  defects,  and  that 
the  acceptance  is  without  effect  except  as  evi- 
dence that  the  goods  were  not  defective  or  that 
the  defect  was  waived." 

In  the  instant  case,  the  qnallty  of  the 
prodnct  sold,  the  gasoline,  was  not  discover- 
able to  the  senses  and  upon  mere  inspec- 
tion, and  the  defects  were  only  discoverable 
after  the  gasoline  was  received  and  tested 
by  use.  The  facts  show  that  the  defendant 
in  error,  plaintiff  below,  upon  discovery  of 
the  defective  qaality  of  the  gasoline,  noti- 
fied the  seller,  and  offered  to  retnm  the 
gasoline  at  her  expense,  and  this  was  re- 
fused. What  else  was  the  purchaser  to  do 
except  to  either  i)our  ont  the  gasoline  and 
let  it  run  to  waste  or  dispose  of  it  if  she 
conld?  and  this  ^  she  did  at  a  greatly  re- 
duced price. 

l%e  seller  was  at  f  anlt  In  the  first  instance 
in  selling  the  defective  gasoline,  the  quality 
of  which  was  warranted  by  such  seller,  and 
the  seller  knew,  besides,  that  it  was  pur- 
chased for  the  imrpose  of  resale.  The  sec- 
ond fault  of  the  seller  was  in  refusing  to 
receive  ba(&  a  retnm  of  this  oil  or  make 
disposition  of  it  satisfactory  to  the  plaintUt 
after  plaintUf  had  discovered  the  defectlT* 
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quality  and  made  offer  to  letom  tbe  gaao: 
Une. 

This  court  sees  no  reason  to  reverse  the 
former  opinion  In  this  case  and  the  petition 
for  rehearing  is  therefore  overruled. 

HAKRISON,  0.  J.,  PITOHFORD,  V.  O.  J., 
and  McNEILIi  and  NICHOLSON,  XX.,  con- 
cur. 


CLAYMAN    V.   CITY   OF    BARTLESVILLE. 
(No.  A-3781.)      - 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  29, 1922.) 

fStllalnu  bu  Editorial  Biaff.) 

Mnnioipal  eorporatlons  «=363ft— Connty  eoart 
may  not  try  mnnioipal  oflensas. 
A  county  court  is  without  juriBdiction  to 
try  municipal  offenses. 

Appeal  from  County  Court,  Washington 
<3ounty;  Robert  D.  Waddlll,  Judga 

S.  C.  (dayman  was  found  guilty  of  violat- 
ing a  city  ordinance  and  sentenced  to  Jail 
in  default  of  payment  of  a  fine  of  $S  and 
costs,  and  he  appeals.    Reversed. 

Arthur  FItEpatrlch,  of  Bartlesvllle^  for 
plaintiff  In  error. 

PER  CURIAM.  This  IB  an  appeal  from  a 
conviction  In  which  L.  V.  Gaston  made  com- 
plaint in  the  municipal  court  of  the  dty  of 
Bartlesville,  charging  that  S.  C.  C^ayman, 
the  plaintiff  in  error,  on  the  8d  day  of  Au- 
gust, 1919,  violated  amended  ordinance  No. 
680  of  said  city  by  operating  a  picture  show 
on  Sunday.  On  the  same  day  a  warrant  was 
Issued  for  the  arrest  of  the  plaintiff  in  error, 
upon  whl<di  he  was  arrested  and  forthwith 
bron^t  into  the  municipal  court  and  there 
entered  his  plea  of  not  guilty.  On  the  day 
following,  August  4,  1919,  plaintiff  In  error 
was  brought  into  court  and  placed  upon  trial. 
A  Jury  was  demanded,  and  the  cause  was 
thereupon  ordered  sent  to  the  county  court, 
where  the  cause  was  entered  and  docketed 
as  case  No.  1383. 

On  December  9,  1919,  the  cause  came  on 
for  hearing  In  the  county  court,  where  it  was 
tried  to  a  Jury  of  six  men,  resulting  in  a 
verdict  of  guilty.  In  which  the  punishment 
was  fixed  at  a  fine  of  $5  and  costs  in  both 
courts.  Judgment  was  rendered  upon  the 
verdict,  assessing  a  fine  of  |6  against  plain- 
tiff in  error,  and  that  in  default  of  payment 
of  the  flue  he  should  be  confined  in  the  coun- 
ty Jail  of  Washington  county  until  the  fine 
and  costs  should  be  paid,  or  until  plaintiff 
in  error  should  have  been  confined  in  said 


county  Jail  one  day  for  each  one  dollar  of 
such  fine  and  costs.  From  this  Judgment  and 
sentence  plaintiff  in  error  appeals,  alleging, 
among  other  things,  that  amended  ordinance 
No.  580  of  the  dty  of  Bartlesville  is  uncon- 
stitutional and  void.  This  ordinance  pro- 
vides for  a  fine  in  any  sum  not  more  than 
$50  nor  less  than  (S,  together  with  the  costs 
of  the  action. 

It  was  recently  held  by  this  court  In  the 
case  Ez  parte  Mrs.  Chas.  Dangherty  and  J. 
R.  Reed,  204  Pac.  967,  that  a  Justice  of  the 
peace  or  county  court  Is  without  Jurisdic- 
tion to  try  municipal  offenses.  Adhering  to 
the  doctrine  announced,  and  discussed  at 
length,  in  the  Daugherty-Reed  Case,  204  Pac. 
937,  not  yet  officially  reported,  the  Judgment 
of  the  trial  court  is  reversed,  with  instruc- 
tions to  dlsdiarge  the  plaintiff  In  error. 


ANDERSON    v.    STATE.    (No.    A^694.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Teh.  6k  1922.    Rehearing  Denied  April 

17,  1922.) 

(Svnaiut  by  th9  Court.) 

1.  Criminal  law  ^=>l  144(3)— Where  Informa* 
tion  Is  first  objected  to  on  Introduction  ol 
evidence  or  m  appeal,  It  should  be  sustained 
if  poMible. 

Where  defendant  goes  to  trial,  and  for  first 
time  objects  to  the  information  when  state  at- 
tempts to  introduce  testimony  therennder,  or 
upon  appeal,  the  objection  should  be  over- 
ruled, if  by  any  intendment  or  presumption  the 
information  can   be   sustained. 

2.  Banks  and  banking  «=>62  —  Informatlofl 
charging  cashier  with  making  a  false  report 
to  bank  oommlssloner  and  etate  banklof 
board  held  snffloleat. 

Fo>  information  held  au£Bcient  to  charge 
an  offense  under  section  269,  Rev.  Laws  1910, 
and  reasons  therefor,  see  statement  of  tbe  case 
and  body  of  the  opinion. 

3.  Banks  and  banking  €=362— Evidence  held  to 
support  a  conviction  of  a  bank  cashier  for 
making  falsa  reports  to  state  officers. 

Evidence  examined  and  held  suflSclent  to 
support  the  verdict  and  Judgment 

4.  Banks  and  banking  «=362— I  nstructlon  fol* 
lowing  statute  held  not  erroneous. 

Instruction,  defining  offense  which  substan- 
tially follows  the  language  of  the  statute,  is 
held  not  to  be  erroneous. 

5.  Criminal  law  €=s>l  151— Refusal  of  contlnu- 
anoe  disturbed  only  for  abuse  of  discretion. 

Applications  for  a  continuance  are  address- 
ed to  the  discretion  of  the  trial  court.  The  trial 
court's  action  on  sncb  an  application  will  not  be 
disturbed,  unless  a  manifest  abuse  of  discretion 
appears. 


4s»For  oUier  case*  sea  aame  toplo  and  KEY-NUMBER  In  ell  Key-Numbersd  Digests  and  Indexes 

'Republished  with  corrections,  297  Fac.  977. 
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6.  Crlmiital  law  «=>593— Absence  of  oouneel 
not  a'  statutory  ground  for  oontlnuanca,  but 
If  denying  continuance  prevented  a  substan- 
tial defense,  a  conviction  will  be  reversed. 

Absence  of  connsel  is  not  made  one  of  the 
statutoiy  grounds  for  a  continuance.  If,  how- 
ever, the  trial  court's  action  in  overruling  an 
application  based  on  this  ground  resulted  in 
depriving  defendant  of  the  benefit  of  counsel,  or 
even  if  it  appeared  from  the  record  that  de- 
fendant had  a  substantial  defense  to  the  charge 
which  he  was  unable  to  present  by  reason  of 
the  absence  of  counsel,  this  court  would  un- 
,hesitatingly  set  aside  a  conviction  for  failure 
to  grant  a  reasonable  continuance. 

7.  Criminal  law  «=36I4(I)— Where  defendant 
secured  continuance  for  one  day  for  absence 
of  counsel,  refusal  of  further  continuance  held 
not  abuse  of  discretion. 

Where  defendant  has  employed  two  coun- 
sel, one  of  whom  is  present  in  court  and  asks 
a  continuance  in  order  that  the  absent  coun- 
sel may  have  an  opportunity  to  present  a 
"technical  defense,"  without  stating  in  the  ap- 
plication what  such  defense  is,  and  the  trial 
court  continues  said  cause  until  the  following 
day  In  order  to  give  defendant  an  opportunity 
to  make  further  arrangements  for  trial,  we 
find  no  abuse  of  discretion  in  overruling  a  fur- 
ther motion  for  continuance  presented  on  the 
second  day,  still  based  on  the  absence  of  lead- 
ing counsel. 

Appeal  from  District  Conrt,  Custer  Coun- 
ty; Tbomag  A.  Edwards,  Judge. 

J.  H.  Anderson  was  convicted  of  the  crime 
of  willfully  and  knowingly  making  a  false 
report,  with  Intent  to  deceive,  as  to  the  con- 
dition of  the  bank  of  whidi  he  was  cashier, 
and  appeals.    Affirmed. 

On  the  18th  day  of  October,  1919,  an  in- 
formation was  filed  in  the  district  court  of 
Custer  county,  OkL,  diarging  the  defendant, 
J.  H.  Anderson,  with  the  crime  of  willfully, 
knowingly  and  feloniously  subscribing  to 
and  making  a  false  written  report  of  the 
aCalrs,  financial  condition,  and  property  of 
the  Farmers'  State  Bank  of  Weatherford. 
OkL,  with  intent  to  deceive  the  State  Bank 
Commissioner,  the  State  Banking  Board,  and 
other  persons  to  the  informant  unknown. 
The  information  alloges,  in  substance,  that 
said  defendant,  being  cashier  of  the  Farm- 
ers' State  Bank  of  Weutherford,  OkL,  pre- 
pared and  signed  a  written  report  showing 
the  financial  c<Miditlon  of  said  bank  as  of  the 
close  of  business  of  the  I2th  day  of  May, 
1919;  that  said  report  discloses  that  the 
loans  and  discounts  of  said  bank  owned  by 
it  on  said  date  amounted  to  a  sum  equal  to 
the  value  of  $107,258.74,  and  that  certain 
warrants  owned  and  held  by  It  were  of  the 
value  of  $37,352.59;  that  said  defendant  then 
and  there  knew  that  said  report  was  false 
and  untrue,  in  that  the  loans  and  discounts 
of    said    bank    on    said    date    amoimted    to 


only  the  sum  at  183,336.57,  and  the  amount 
of  warrants  amounted  only  to  $28,824.89 ; 
that  the  difference  in  the  amount  of  loans 
and  discounts  and  the  amount  of  warVants, 
as  shown  by  said  report  and  as  actually  ex- 
isting, was  due  to  the  fact  that  among  the 
loans  and  discounts  and  warrants  included 
in  said'  report  were  certain  notes  and  war- 
rants that  were  forged  and  counterfeit  in- 
struments, which  said  fact  was  then  and 
there  well  known  to  the  defendant  A  list 
and  copy  of  said  notes  and  warrants  are  set 
out  in  the  Information.  The  information 
charges  that  said  report  was  by  the  defend- 
ant made  with  the  willful  and  felonious  in- 
tent to  deceive  the  Bank  Commissioner  and 
the  Banking  Board  of  the  State  of  Oklalio- 
uia,  and  other  persons  to  the  Informant  un- 
known, as  to  the  true  financial  condition 
and  property  of  said  banlc,  as  of  said  12th 
dny  of  May,  1919. 

No  demurrer  was  filed  by  the  defendant  to 
this  information  but,  upon  arraignment  to 
same,  the  defendant  entered  his  plea  of  '^ 
!;uilty,"  and  upon  the  Issues  so  Joined  a 
on  the  4th  day  of  November,  1919,  said  cat 
was  called  for  trial  in  the  district  court 
Custer  coimty,  OkL  On  said  date  the  • 
fendant  filed  an  application  for  a  conti) 
ance,  and  the  court  made  an  order  contti 
ng  the  case  to  November  5,  1919,  at  whJ 
lime  the  defendant  filed  an  additional  : 
plication  for  a  continuance,  whidi  appU 
tlon  was  overruled,  and  the  case  proceec 
to  trial,  resulting  In  a  verdict  of  convict 
and  the  Imposition  of  a  punishment  of  1 
prLsonment  in  the  state  penitentiary  foi 
period  of  three  years. 

The  evidence  In  this  case  shows  that 
defendant,  J.  H.  Anderson,  on  the  12th  « 
of  May,   1919,  and  for  several  years  pi 
thereto,  was  cashier  of  the  Farmertf  St 
Bank  of  Weatherford,  OkL,  and  was  dur 
all  of  said  time  the  active  managing  <^cer 
of  said  bank.    That  Boy  A.  Cooper,  an  As- 
sistant Bank  Commissioner  of  the  State  of 
Oklahoma,  In  the  month  of  July,  1919,  made 
an  examination  of  said  bank,  and  from  said 
examination  found    there  were  Induded   In 
the   bills   receivable   of  said   bank   certain 
notes  oggregating  the  face  value  of  $23,922.17, 
which   were  forged  and   counterfeit  Instru- 
ments; that  among   the  warrants   held   by 
said  bank   were  five  warrants   of  the  face 
value  of  $8,527.70,  whldi  were  forged  and 
counterfeit  instruments.     That  at  the  time 
of  the  examination  of  said  bank  there  were 
present  the  defendant,  J.  H.  Anderson,  Wal- 
ter Anderson,  brother  to  the  defendant,  A. 
A.   Gray,  and  Wm.  A.   Umbach,  and  J.   S. 
Wllks. 

The  witness  Cooper  testified: 

"Q.  Now,  I  will  ask  yon,  Mr.  Cooper,  wheth- 
er as  an  Assistant  Bank  Commissioner  of  the 
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State  of  Oklohoma  yoa  made  an  examination  ol 
the  Farmers'  State  Bank  of  Weatherford,  Okl., 
and,  if  ao,  when?  A.  I  examined  them  in  July, 
1919. 

"Q.  That  was  at  Weatherford,  in  Custer 
county,  in  this  state?    A.  Tea,  sir. 

"Q.  Who  was  actiniT  as  cashier  of  the  bank 
on  that  date?    A.  J.  H.  Anderson. 

"Q.  Was  he  present  on  that  date?  A.  He 
was. 

"Q.  When  yon  made  that  examination?  A. 
Tea,  sir. 

"Q.  Were  any  of  the  other  officers  or  direc- 
tors present?  A.  The  assistant  cashier,  Mr. 
.  Gray,  and  a  brother  of  Mr.  Anderson — I  don't 
remember  his  given  name — were  present;  later 
in  the  evenins  Mr.  Umbach  and  Mr.  Wilks 
were  present. 

"Q.  Now,  just  detail  to  the  jury  what  yon 
did  when  you  went  into  the  Farmers'  State 
Bank  at  Weatherford  at  the  time  of  tliis  ex- 
amination. A.  The  first  thing  I  did  was  to  ve^ 
ify  the  cash,  as  shown  by  the  books;  then  I 
listed  the  discounts,  that's  the  notes,  and  took 
what  is  known  as  a  transcript  of  the  bank; 
verified  the  time  certificates  and  the  cashier's 
checks  outstanding;  inquired  as  to  the  notes 
as  shown,  and  was  told  by  Mr.  Anderson  that  a 
number  of  them  were  forged.  Do  you  want 
me  to— 

"By  Mr.  Ifitchell:  Now,  that  Is  objected  to 
as  not  responsive  to  the  qnestion— that  latter 
part,  with  reference  to  the  forgery  of  the 
notes. 

"By  the  Court:  Do  you  move  to  strike  it  out? 

"By  Mr.  Mitchell:  Yes. 

"By  the  Court:  It  will  be  stricken  at  this 
time. 

"By  Mr.  Zwick:  Exception— yes,  sir. 

"Q.  In  making  this  examination  as  to  the 
notes  and  warrants  in  the  bank  did  yon  find 
any  of  them  to  have  been  forged?    A.  I  did. 

"Q.  I  wish  you  would  detail  to  the  eonrt  and 
Jury  how  you  ascertain  that  fact. 

"By  Mr.  Mitchell:  Now,  this  testimony  is 
objected  to  for  the  reason  that  the  same  is 
without  the  issues  in  this  case. 

"The   Court:  Overruled. 

"Counsel  for  the  Defendant:  Save  an  excep- 
tion. 

"A.  My  suspicions  were  directed,  first,  to 
a  note  which  had  been  raised  from  some  $700 
to  $1,700  and  another  from  some  $400  to  $1,- 
400.  I  asked  Mr.  Anderson  which  amount  he 
was  carrying,  and  he  said  he  was  carrying  the 
latter  amount.  I  took — I  asked  where  these 
parties  were.  He  said  one  lived  near  Custer, 
and  another  lived  near  Arapaho  and — or  near 
Thomas,  and  I  told  him  to  secure  an  automo- 
bile; that  I  intended  to  go  and  inquire  of  these 
parties  if  that  note,  or  those  notes,  were  the 
ones  that  they  had  executed.  About  that  time 
a  clerk  of  a  school  district — I  don't  just  recall 
the  school  district  now,  came  in  with  refer- 
ence to  some  warrants  which  had  been  dis- 
counted by  the  Farmers'  State  Bank,  in  Okla- 
homa City.  I  was  sitting  at  the  desk,  right 
back  of  the  work  room;  Mr.  Anderson  was 
standing  leaning  on  the  desk  to  my  right.  I 
took — I  made  a  certified  copy  of  these  two  war- 
rants, and  told  the  clerk  if  I  wanted  him  fur- 
ther I  would  call  him.  He  left.  Mr.  Ander- 
aon— I  was  then  what  we  call  listing  the  big 
lines;  in  other  vorda,  going  tlirougb  the  notes 


to  see  who  Is  borrowing  large  amounts,  and 
then  to  ascertain  if  in  our  judgment  the  loan 
is  too  great  for  the  secnrity.  I  was  listing 
these,  and  Mr.  Anderson  was  standing  to  my 
right.  I  looked  at  him  and  says,  'What  have 
you  got  to  say  now?'  He  says,  'They're  phony.' 
I  says,  'What  else  is  phony?*  He  says,  'Oh, 
there's  $2,000  or  $3,000  in  here.'  I  says, 
'Where?'  He  says,  'In  the  note  case.'  I  says, 
'Can  you  pick  them  out?'  He  says,  Tes,'  and 
he  smiled.  He  reached  around  to  the  left  of 
me,  reached  into  the  note  esse,  and  he  took 
them  out  and  dealt  them  out  like  he  was  play- 
ing cards.  I  was  making  a  list  of  them  as  he 
was  calling  them  to  me,  and  he  put  them  opt 
faster  than  I  could  write.  I  then  asked  him 
if  that  was  all.  He  said  no,  there  was  some 
warrants  that  were  forged,  and  he  gave  me 
those  warrants.  I  asked  him  if  that  was  all. 
He  said  no,  there  was  some  at  Kansas  City, 
and  he  went  in  and  he  got  his  discount  sheet 
and  gave  me  the  amounts  of  the  warrants 
that  he  had  sold  in  Kansas  City;  I  asked  him 
then  if  he  would  make  that  in  writing.  He 
said  yes.  I  went  to  the  front  of  the  bank, 
asked  him  for  some  paper.  He  offered  me 
letter  heads.  I  told  him  it  was  too  small,  and 
asked  him  if  he  had  some  legal  paper.  He  said 
no.  I  then  left  and  went  out  and  purchased 
some  legal  paper,  returned  and  wrote  his  state- 
ment and  handed  it  to  him  and  asked  him: 
'Mr.  Anderson,  is  that  correct?  Is  that  the 
faots  of  it?'  He  said  it  was.  I  asked  him  to 
sign  it  if  he  would.  He  says,  'AU  right'  He 
signed  it,  and  I  swore  him  to  it." 

The  state  Introduced  In  evidence  this 
sworn  statement.  This  exhibit  shows  that  as 
early  as  1915  down  to  the  date  of  the  ex- 
amination of  the  bank  In  July,  1919,  the  de- 
fendant in  this  case  forged  a  great  number  of 
notes  and  warrants,  and  that  on  the  day  of 
the  examination  of  the  bank  there  were  In 
said  bank  the  forged  notes  and  warrants  set 
out  in  the  information  in  this  case;  that  the 
correct  amount  of  said  forged  notes  and  war- 
rants was  $32,449.87. 

The  witness,  William  Umbadi,  testified 
that  he  was  president  of  the  Farmers'  State 
Bank  of  Weatherford  and  that  J.  H.  Ander- 
son was  its  cashier;  that  he  was  well  ac- 
quainted with  the  signature  6t  the  said  J. 
M.  Anderson,  and  that  the  signature  to  the 
written  confession  of  the  defendant  as  to  the 
forgery  of  the  notes  and  warrants  in  the 
bank  was  the  signature  of  the  defendant 
herein;  that  he  was  present  in  the  bank  at 
the  time  Mr.  Cooper,  the  Bank  Examiner, 
was  conducting  his  examination  of  the  bank, 
and  that  he,  the  witness,  after  looking 
through  about  half  the  notes  in  the  bank, 
asked  Mr.  Anderson,  the  cashier,  "Tou  say 
all  of  this  bunch  has  been  forged — these  are 
all  forgeries,  you  forged  them  all?"  He  says, 
"Yes,  str."  I  asked  him  then,  "What  did  you 
do  with  the  money?"  He  says,  "That's 
pretty  hard  to  explain." 

J.  S.  Wilks  testified  that  be  was  a  direc- 
tor of  the  bank,  and  that  the  defendant  had 
had  the  active  management  and  aupervision 
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of  the  bank  for  some  three  or  four  years; 
that  during  the  examination  of  said  notes  by 
Mr.  Cooper,  in  the  presence  of  Mr.  Umbacb 
and  the  witness,  the  defendant  stated  that 
said  notes  were  forged;  that  the  defendant 
was  asked  what  he  had  done  with  the  money 
obtained  by  said  forged  instruments,  and 
that  he  replied,  "Well,  it  Is  hard  to  tell." 

The  state  then  called  as  witnesses  C.  J. 
Weiland,  Jonathan  Jones,  W.  Peppard,  P.  M. 
Peck,  A.  D.  Nikkei,  J.  J.  Toder,  Frank  Long, 
and  Joseph  J.  Miller,  whose  names  were  pur- 
ported to  have  been  signed  by  this  defendant 
to  certain  notes  described  in  this  information, 
and  each  of  said  witnesses  testified  that  they 
did  not  sign  the  names,  nor  did  they  author- 
ize any  one  else  to  sign  their  names  for  them; 
nor  did  they  have  any  business  transactions 
with  said  bank  whereby  an  obligation  was 
created  in  the  bank's  behalf  as  evidenced' by 
the  notes,  or  otherwise. 

The  witness  M.  L.  Wood  testified  that  In 
1918  and  1919  he  was  city  clerk  of  the  city 
of  Weatherford,  OkL,  and,  being  presented 
with  the  warrants  set  out  in  the  informa- 
tion, waa  asked  whether  the  name  '"M.  L. 
Wood"  on  the  warrants  was  signed  by  him, 
or  whether  be  ever  authorized  the  signing  of 
his  name  thereto,  end  the  witness  testified 
said  warrants  did  not  contain  his  signature, 
and  that  the  said  M.  Lk  Wood  thereon  was 
neither  signed  by  him  nor  did  he  authorize 
any  one  to  sign  his  name  thereto.  The  ex- 
hibits of  warrants  show  that  the  name  of  J. 
H.  Anderson  as  mayor  of  the  city  of  Weath- 
erford was  signed  to  each  of  said  false 
warrants. 

At  the  conclusion  of  the  introduction  of 
this  testimony  the  defendant  interposed  a 
demurrer  to  the  state's  evidence,  which  de- 
murrer was  by  the  court  overruled,  and 
exceptions  allowed.  There  was  no  testimony 
introduced  by  the  defendant  A  motion  for 
a  new  trial  was  thereupon  filed,  considered 
by  the  court,  and  overruled. 

Hie  petition  in  error  in  this  case  redtea: 

(1)  The  court  erred  in  overruling  plaintiff 
in  error's  motion  for  a  new  trial. 

(2)  The  court  erred  in  overrnliDg  plaintiff  in- 
error's  supplemental  motion  for  new  trial. 

(3)  The  court  erred  in  refusing  a  continuance 
and  forcing  defendant  to  trial  in  the  absence 
of  big  attorney,  A.  J.  Welch;  said  attorney 
being  unable  to  attend  court  on  account  of  his 
own  illness. 

(4)  There  was  a  total  failure  of  evidence  to 
support  the  material  allegations  of  the  infor- 
mation. 

(5)  The  court  erred  in  giving  instructions 
Nos.  S,  4,  6,  and  6. 

(6)  The  court  erred  In  overruling  defend- 
ant's demurrer  to  the  state's  evidence  and  his 
motion  to  be  discharged  at  the  close  of  the 
ease. 

A.  J.  Welch,  «t  GUnton,  tor  plalntUt  in 
•nor. 


S.  P.  Freeling,  Atty.  Gen.,  and  Wm.  H. 
Zwlck,  Asst  Atty.  Gen,  for  the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above) .  Defendant  moved  for  a  new  trial  on 
the  groimd,  among  others,  that  the  court  erred 
in  overruling  objection  of  the  defoidant  to 
the  introduction  of  any  evidence  by  the  state.^ 
Such  objection  was  based  upon  the  allegation 
that  the  information  did  not  contain  facts 
suSicient  to  charge  the  defendant  with  any 
crime.  While  it  Is  urged  in  the  brief  of 
counsel  representing  the  defendant  that  the 
Information  Is  insufficient,  the  petition  in  er- 
ror does  not  contain  an  assignment  to  that 
effect. 

[1]  This  court  has  repeatedly  held  that 
where  a  defendant  goes  to  trial  and  for  the 
first  time  objects  to  the  information  when 
the  state  attempts  to  introduce  testimony 
thereunder,  or  upon  appeal,  the  objection 
should  be  overruled  if  by  any  intendmedt  or 
presumption  the  information  can  be  sus- 
tained. White  V.  Stote,  4  Okl.  Cr.  1743,  111 
Paa  1010;  Edwards  v.  State,  5  OkL  Cr.  20, 
113  Pac.  214;  Ex  parte  Jim  Spencer,  7 
Okl.  Cr.  113.  122  Pac.  557;  McDanlel  v: 
State,  8  Okl.  Cr.  209,  127  Pac.  358;  Wllsford 
V.  State,  8  OkL  Cr.  635,  129  Pac.  80. 

[2]  The  information  in  this  case  charges 
the  defendant  with  the  crime  of  making  a 
false  report  as  to  the  financial  condition  of 
the  Farmers'  State  Bank  of  Weatherford,  as 
of  the  close  of  business  of  May  12, 1919.  The 
statute  on  which  this  information  is  based 
reads  as  follows: 

"Every  officer,  director,  agent  or  clerk  of  any 
bank  doing  business  under  the  laws  of  the 
State  of  Oklahoma  who  shall  willfully  and 
knowingly  subscribe  to  or  make  any  false  re- 
port or  any  false  statement  or  entries  in  the 
books  of  such  bank,  or  knowingly  subscribe 
to  or  exhibit  any  false  writing  or  paper,  with 
the  intent  to  deceive  any  person  as  to  the  con- 
dition of  such  bank,  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  punished  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  by  imprison- 
ment in  the  penitentiary  not  exceeding  five 
years,  or  by  both  such  fine  and  imprisoimieat.'' 
Section  269,  Bev.  Laws  1810. 

The  foregoing  statement  of  the  case  in- 
cludes a  subst.antial  outline  of  the  material 
allegations  of  the  information.  In  the  case 
of  State  T.  O'Neil,  24  Idaho,  582,  135  Pac. 
60,  the  Supreme  Court  of  Idaho  held  an  in- 
formation substantially  like  the  one  in  this 
case  to  be  sufficient  as  against  a  demurrer. 
Such  information  was  based  upon  section 
7128,  Rev.  Codes  of  Idaho,  the  provisions  of 
which  are  very  similar  to  the  statute,  above 
quoted,  upon  which  this  informatloo  Ik 
founded. 

It  Is  the  opinion  of  this  court  that  th(> 
Information  In  this  case  is  not  only  sufficient 
to  withstand  an  objection  to  the  introduction 
Of   testimonj   thereunder,   bat  Is  good   u 
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against  a  demnrrer  should  one  have  been 
lodged  upon  tbe  ground  of  Insufficient  facts. 

[3]  It  Is  next  contended  tliat  the  evidence 
on  behalf  of  the  state  falls  to  support  the 
material  allegations  of  the  Information  or  to 
prove  the  commission  of  any  public  offense. 
With  this  contentiou  the  court  is  unable  to 
agree.  No  defense  vrhatever  was  Interposed. 
Reliance  was  placed  entirely  upon  the  fail- 
ure of  the  state  to  prove  its  case.  The  evi- 
dence clearly  establishes  the  fact  that  dur- 
ing the  month  of  July,  1919,  and  for  some 
four  years  prior  thereto  J.  H.  Anderson,  the 
defendant,  was  the  cashier  and  active  man- 
aging officer  of  the  Farmers'  State  Bank  of 
Weatherford,  OkL;  that  William  Umbach, 
the  president  of  the  bank,  was  a  fanner 
living  In  the  country  some  distance  from 
the  town  of  Weatherford;  Xb&t  he  iiad  no 
banking  experience,  was  not  actively  con- 
nected with  the  running  of  the  bank,  and 
was  seldom  In  the  bank,  except  for  the  pur- 
ix>se  of  examining  its  notes  and  odier  pa- 
pers as  a  director;  that  J.  S.  Wilks,  also 
one  of  the  bank's  directors,  was  a  farmer, 
with  no  banking  experience,  an&  had  noth- 
ing to  do  with  the  active  management  of  the 
bank;  that  the  defendant  had  active  charge 
of  the  bank  with  one  or  two  subordinate 
employes  working  under  him.  In  July,  1919, 
defendant  admitted  and  confessed  to  the 
Bank  Elxamlner  that  in  tbe  year  1915  he 
commenced  to  execute  notes  payable  to  the 
bank,  purporting  to  be  signed  by  farmers 
living  in  that  neighborhood,  that  these  notes 
would  be  placed  in  the  bank's  note  case, 
and  defendant  admitted  that  It  was  "hard  to 
explain"  what  he  had  done  with  the  funds 
covered  by  these  various  forged  notes.  This 
system  of  misappropriating  the  bank's  funds 
was  not  discovered  until  the  month  of  July, 
1919,  when  the  Bank  Examiner  was  making 
an  examination  of  the  notes  found  in  the 
bank's  note.  case.  Defendant  was  present 
when  this  examination  was  being  made,  and 
the  Bank  Examiner  became  suspicious  of 
two  notes,  one  of  which  had  apparently  been 
raised  from  $700  to  $1,700,  and  another  from 
$400  to  $1,400,  and  when  tbe  Examiner  asked 
tbe  defendant  which  of  these  amounts  he 
was  carrying  on  the  notes  defendant  in- 
formed him  that  he  was  carrying  the  larger 
amount  on  .each  note.  The  Bank  Examiner 
then  asked  the  defendant  where  the  makers 
of  the  notes  lived,  and,  upon  being  told,  in- 
formed the  defendant  that  he  (the  Bank 
Examiner)  Intended  to  interview  the  pur- 
Iiorted  makers  of  the  notes.  It  was  then 
that  the  defendant  admitted  that  these  and 
other  notes  which  the  bank  was  then  car- 
rying, also  certain  municipal  warrants,  were 
all  forgeries. 

These  notes  and  warrants  were  being  car- 
ried as  part  of  the  assets  of  the  bank  in 
July,  1919,  and  the  purported  date  of  execu- 
tion of  most  of  the  notes  antedated  tbe  12tb 
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day  of  Hay,  1919,  wbUe  tbe  due  date  was 
subsequent  to  the  12th  day  of  May,  1919. 
The  dates  of  the  Issuance  of  the  purported 
warrants  of  tbe  city  of  Weatherford  were 
also  anterior  to  the  12th  day  of  May,  1919. 
These  notes  were  not  obtained  by  the  Farm- 
ers' State  Bank -of  Weatherford  by  a  redis- 
count, but  said  bank  was  the  payee  named 
in  each  of  said  notes.  Tbe  only  reasonable 
deduction  from  said  evidence,  as  we  see  it. 
Is  that  said  notes  had  been  carried  as  part 
of  the  assets  of  said  bank  from  the  purport- 
ed date  of  their  execution,  and'  were  consid- 
ered by  the  defendant  and  included  by  him 
in  the  report  of  tbe  resources  of  said  bank 
to  tbe  Bank  Commissioner  on  the  12th  day 
of  May,  1919,  under  the  item  in  Said  report, 
"loans  and  discounts  on  which  stockholders 
are  Uable,  $107,258.74."  Further,  it  is  a 
reasonable  conclusion  from  the  evidence  that 
the  d^endant  Included  wittiln  said  report 
between  $8,000  and  $9,000  of  flctitionB  munic- 
ipal warrants  of  the  city  of  Wfeatherford, 
which  were  found  among  the  purported  as- 
sets of  the  bank  at  tbe  time  of  its  examUm- 
tion  in  July,  1919.  In  regard  to  the  war- 
rants held  by  tbe  bank,  the  report  of  the 
12tb  of  May,  1919,  by  this  defendant,  under 
the  item  of  resources,  includes  as  "securities 
with  the  banking  board"  the  sum  of  $1,449.- 
26.  As  to  this  particular  item,  at  the  time 
the  examination  of  the  bank  was  made  in 
July,  1919,  the  defendant  confessed  that  the 
warrants  deposited  with  the  banking  board 
as  security  In  the  sum  of  $1,449  were  forger- 
ies. As  to  this  particular  item  the  evidence 
is  uncontradictory  that  it  was  included  In 
the  report,  and  the  evidence  is  conclusive 
that  as  to  that  particular  Item  tbe  report 
was  false.  As  to  the  evidence  as  to  the 
notes  being  included  within  the  report,  it  la 
circumstantial,  but.  In  our  oplnlcm,  the  cir- 
cumstances are  such  as  to  lead  to  no  other 
conclusion  than  that  the  defendant  consider- 
ed and  Included  the  false  and  forged  notes 
as  part  of  the  resources  of  the  bank  in  mak- 
ing the  report  on  the  12th  day  of  May,  1919, 
as  charged  in  the  information.  We  deem 
the  evidence  amply  sufficient  to  sustain  the 
verdict  and  Judgment 

[4]  Further,  It  is  contended  that  the  court 
erred  in  giving  certain  instructions.  This 
assignment  of  error  is  not  supported  by  the 
citation  of  any  authority.  Th«  particular 
instruction  complained  of  is  not  copied  in 
the  brief.  The  petition  in  error  complains  of 
the  Instructions  Noa.  3,  4,  6,  and  6.  From 
the  argument  advanced  we  surmise  that  in- 
struction No.  4  is  the  one  contended  to  be 
prejudicial.  This  instruction  reads  as  fol- 
lows: 

"You  are  instructed  that  every  officer,  direc- 
tor, agent  or  clerk  of  any  bank  doing  business 
under  the  laws  of  the  State  of  Oklahoma,  who 
shall  willfully,  and  knowingly  subscribe  to  or 
make  any  false  report,  with  the  intent  to  de- 
ceive any  person  as  to  the  condition  of  such 
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ployed  said  Welch  to  represent  him  In  this  case 
some  two  months  ago,  and  that  he  employed 
no  other  attorney  in  the  case  except  T.  W. 
Jones,  who  was  employed  only  In  an  advisory 
capacity;  that  said  Jones  is  so  nearly  deaf 
that  it  is  impossible  for  him  to  participate  in 
this  or  any  other  trial,  and  he  never  attempts 
to  conduct  the  trial  of  a  case,  and  for  this  rea- 
son said  Jones  has  made  no  preparation  or 
study  of  the  case  for  trial,  and  is  wholly  un- 
able to  appear  as  attorney  in  the  case. 

"That  said  A.  J.  Welch  is  confined  to  his  bed 
at  home  ill,  unable  to  attend  court,  and  a  doc- 
tor's certiiicate  has  been  presented  and  filed 
with  the  application  filed  herein  yesterday; 
that  said  Welch  had  prepared  the  defense 
herein,  and  was  ready  and  able,  and  but  for 
his  recent  and  present  illness  would  have  ap- 
peared in  this  trial  and  conducted  the  defense 
herein,  but  is  wholly  unable  to  so  act  by  reason 
thereof. 

"That,  owing  to  the  nature  and  character  of 
the  case,  the  Information  containing  some  40 
typewritten  pages,  defendant  is  not  able,  and 
it  is  impossible,  to  employ  other  counsel  to 
take  charge  of  his  case  and  present  his  defense 
on  BO  short  a  time,  and  become  familiar  with 
the  case  so  that  the  same  may  be  legally  and 
properly  conducted  and  his  rights  therein  pro- 
tected. Defendant  says  that  the  charges  made 
in  the  complaint  are  untrue.  Defendant  says 
that  this  is  the  first  term  at  which  this  case 
was  called;  the  preliminary  having  been  only 
about  15  days  ago.  .,    .      j 

"Said  Welch  did  not  take  sick  until  the  day 
before  the  case  was  set  for  trial,  and  defendant 
talked  with  him  that  day,  when  he  still  hoped 
to  be  able  to  take  charge  and  try  the  case,  but 
went  to  bed  under  the  doctor's  care  the  eve- 
ning before,  and  now  is  too  ill  to  attend  court. 

"This  application  is  not  made  for  delay,  but 
that  he  mav  have  justice  in  a  fair  and  impar- 
tial trial.  Wherefore  defendant  moves  that  this 
cause  be  continued  for  the  term. 

"J.  H.  Anderson. 

"Subscribed  and  sworn  to  this  4th  day  of  Nov. 
"R.  B.  Strong,  Court  Clerk." 

"State  of  Oklahoma,  Custer  County. 

"Comes  now  B.  L.  Mitchell  and  makes  oath 
In  due  form  of  law,  in  addition  to  the  fore- 
going application  for  continuance,  and  says: 
That  he  was  only  consulted  in  this  case  the  first 
time  the  evening  of  November  4th,  and  that 
he  was  then  requested  by  A.  J.  Welch  to  ap- 
pear in  court  and  present  this  application  for  a 
continuance  and  do  whatever  he  was  able  to 
do  on  behalf  of  the  defendant;  that  owing  to 
the  nature  of  the  ease  he  has  not  even  been 
able  to  or  had  the  time  to  read  the  informa- 
tion or  to  discuss  the  defense  of  the  case  with 
the  defendant,  and  but  very  briefly  with  the 
wd  Welch. 

"That  he  has  no  information  whatever  as  to 
the  defense  in  this  case,  and  has  not  been  able 
to  talk  with  any  of  the  witnesses  or  to  read 
any  of  the  pleadings  or  consult  with  any  person 
in  reference  thereto,  except  the  said  Welch, 
and  was  unable,  on  account  of  the  illness  of  the 
said  Welch,  to  obtain  any  Information  from 
bim  with  reference  to  the  facts  or  the  prepara- 
tion of  the  case.  E.  L.  Mitchell. 

"Subscribed  and  sworn  to  this  4th  day  of 

Nov,  l»lft.  „         ^    ^.. 

«B.  B.  Strong,  Court  Clerk." 


When  the  supplemental  motion  for  a  con- 
tinuance was  presented  the  state  asked 
leave  to  make  a  counter  showing  whldi  was 
granted,  and  the  county  attorney  therenp<m 
interposed  a  showing  to  the  effect  that  Mr. 
A.  J.  Welch,  one  of  the  attorneys  for  the  de- 
fendant, upon  whose  alleged  illness  applica- 
tion for  a  continuance  had  been  presented 
the  day  previous,  was  present  at  his  office 
on  that  day,  and  had  transacted  business  at 
his  office  by  dictating  a  letter  to  his  stenog- 
rapher, and  further,  on  said  day  had  dis- 
cussed certain  business  matters  with  a  jus- 
tice of  the  peace  in  the  city  of  Clinton,  and 
In  addition  thereto  the  state  was  permitted 
and  did  Introduce  Mr.  R,  P.  PhiUips,  a  prac- 
ticing attorney  at  Arapaho,  Okl.,  who  testi- 
fied. In  substance:  That  on  the  morning  the 
supplemental  motion  for  a  continuance  had 
been  presented,  and  Just  a  short  time  prior 
thereto,  Mr.  A.  J.  Welch  had  called  him  by 
phone  with  reference  to  certain  civil  cases 
In  which  they  were  both  Interested,  on  op- 
posite sides,  to  find  out  If  the  side  repre- 
sented by  Mr.  Phillips  would  be  ready  for 
trial,  and  in  the  conversation  Mr.  Wrfcb 
stated  tiiat  be  would  agree  to  a  continuance 
of  the  cause,  that  he  had  some  cold,  a  slight 
attack  of  flu,  or  something  like  that 

[6,  6]  It  has  been  repeatedly  held  by  this 
court,  and  requires  the  citation  of  no  author- 
ity, that  applications  for  a  continuance  are 
addressed  to  the  discretion  of  the  trial  court, 
and  that  the  trial  court's  action  on  such  an 
application  wUl  not  he  disturbed  unless  a 
manifest  abuse  of  discretion  appears.  Ab- 
sence of  counsel  Is  not  made  one  of  the  stat- 
utory grounds  for  a  continuance.  Section 
6045,  Rev.  Laws  1910. 

If,  however,  the  trial  court's  action  In  ovw- 
ruling  an  application  on  this  ground  resulted 
in  depriving  the  defendant  of  the  benefit  of 
counsel,  or  even  if  it  appeared  from  the  rec- 
ord that  the  defendant  had  a  substantial  de- 
fense to  the  charge  which  he  was  unable  to 
present  by  reason  of  the  absence  of  counsel, 
this  court  would  unhesitatingly  set  aside  a 
conviction  for  failure  to  grant  a  reasonable 
continuance. 

[7]  In  this  case,  however,  it  appears  that 
defendant  had  employed  two  counsel,  one  of 
whom  was  present  In  court  and  psesented  the 
application.  In  the  application  presented 
by  him  he  asks  that  a  continuance  be  granted 
in  order  that  the  other  counsel  may  present 
a  technical  defense.  What  this  defense  Is  la 
not  stated,  and  in  view  of  the  confession 
made  by  the  defendant  In  this  case  the  court 
la  at  a  loss  to  surmise  that  defendant  had 
a  defense  other  than  that  which  was  after- 
wards presented  to  the  Jury  and  urged  in  this 
court,  to  wit,  the  failure  of  the  state  to  make 
out  its  case. 

While  this  court  has  always  regarded  fa- 
vorably the  right  of  a  defendant  to  be  heard, 
and  present  a   substantial  defense  to  anx 
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criminal  charge  lodged  against  him,  we  bare 
never  been  Impressed  with  the  necessity  of 
delaying  a  criminal  prosecution  merely  for 
the  purpose  of  affording  an  opportunity  to 
present  only  techniralltles  not  directed  to 
.the  substantial  merits  of  the  prosecution. 

The  record  in  this  case  shows  conclusively 
that  the  defendant  was  the  only  person  who 
had  any  knowledge  of  the  falsity-  of  the 
state's  case,  if  It  were  false,  and  he  certainly 
bad  time  to  explain  his  apparent  criminal 
conduct  as  made  ont  by  the  state's  case,  if 
such  an  explanation  conid  have  been  made 
consistent  with  his  innocence.  This  he  did 
not  do,  nor  does  he  pretend  In  any  of  the  mo- 
tions presented,  nor,  if  a  new  trial  shonld 
b*  granted  him,  that  either  he  or  any  other 
witness  wilt  be  able  to  make  an  explanation 
of  his  conduct  whlcb  would  in  any  degree 
raise  a  reasonable  doubt  of  bis  guilt 

It  appears  conclusively  from  the  foregoing 
excerpts  of  the  record  that  the  trial  court 
granted  a  continuance  for  one  day  in  order 
to  permit  him  to  make  arr,angement8  for 
other  counsel  if  he  desired  to  do  so,  and  it 
further  appears  that  thereafter  he  was  r^r»- 
sented  by  another  very  able  counsel  who 
conducted  hts  trial,  -  cross-examined  the 
state's  witnesses,  and  saved  numerous  ex- 
ceptions to  the  court's  rulings  throughout 
the  trial. 

In  Payne  r.  State,  10  OkL  Cr.  814.  136 
Pac  201,  it  Is  held: 

"An  application  for  a  continuance,  for  the 
term,  on  the  ground' of  the  absence  of  leading 
counsel,  is  properly  denied,  where  the  defend- 
ant is  duly  represented  by  his  other  counsel." 

In  the  body  of  the  opinion  it  is  said: 

"To  reverse  the  case  on  the  ground  here  set 
up  with  reference  to  the  absence  of  counsel 
weold  be  to  place  it  witiiin  the  power  of  coun- 
sel to  control  the  running  of  the  courts  and 
the  disposition  of  cases." 

See,  also:  Vance  v.  Territory,  8  Okl.  Cr. 
208,  105  Pae  307;  Snyder  Co-op.  Ass'n  T. 
Brown  et  aL,  172  Pac.  7b». 

We  think  It  evident  that  there  was  no 
manifest  abuse  of  discretion  in  overruling 
the  motion  and  application  for  a  continuance 
in  this  case.  Further,  there  Is  no  reason  to 
believe  that  upon  a  second  trial  an  intelli- 
gent and  honest  jury  would  arrive  at  any 
other  verdict  than  that  of  the  guilt  of  the 
accused.  It  appearing  from  the  motion  for 
a  contlnnance  that  the  application  was  made 
solely  for  the  purpose  of  permitting  the  de- 
fendant to  present  a  defense  entirely  tech- 
nical in  Its  nature,  we  think  tt  would  be  a 
travesty  on  Justice  to  set  aside  an  apparaitly 
righteous  judgment  for  such  a  reason.  The 
wlUfnl  and  unlawful  spoliation  of  the  funds 
of  a  bank  by  its  officers  is  more  dangerous 
to  the  depositor  and  to  the  public  generally 


(in  that  it  destroys  confidence  In  the  entire 
banking  system,  both  federal  and  state,  and 
strikes  a  blow  at  the  very  foundations  npcm 
which  the  business  of  the  country  is  based) 
than  is  the  action  of  a  highwayman  who 
takes  the  funds  of  the  bank  at  the  point  ot- 
a  gun.  The  law  should  be  enforced  against 
one  in  the  same  measjtire  and  with  the  same 
certainty  that  it  is  enforced  against  the 
other. 
The  judgment  is  afiirmed. 

DOYLE,  P.  J.,  and  BESSEX,  J,  concur. 


(35  Idabo,  STB) 

HOFFMAN  V.  PAYETTE  HEIGHTS  IRR. 
DIST.     (No.  3594.) 

(Supreme  Court  ot  Idaho.    April  22, 1022.) 

Appeal  and  error  «=>773(4)— Where  appellant 
has  not  filed  brief  and  does  not  appear,  re- 
spondent is  entitled  to  afRrmanoe  In  the  ab- 
■senoe  of  fundamental  error. 

Where  a  cause  is  reached  for  hearing  on 
the  calendar  of  this  court,  and  appellant  has 
not  filed  a  brief  and  does  not  appear,  respond- 
ent is  entitled  to  have  the  judgment  afiSrmed, 
in  accordance  with  rule  48  of  this  court  (176 
Pac.  xxil),  where  the  record  on  appeal  dis- 
closes no  fnndamental  errors  in  the  trial  he- 
low. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; B.  S.  Varian,  Judge. 

Action  by  Jacob  Hoffman  against  the  Pay- 
ette Heights  Irrigation  District  to  quiet  title; 
Judgment  for  defendant,  and  plaintiff  ap- 
peaU.    Affirmed. 

Ed.  R.  (Tonlter,  of  Welser,  and  F.  H.  Lyon, 
of  Fullerton,  Cal.,  for  appellant. 

R.  E.  Haynes,  of  Payette,  and  Thompson  & 
Bicknd,  ot  Caldwell,  for  respondoit. 


LEIB,  J.  This  action  was  commenced  by  ap- 
pellant to  quiet  title  to  certain  lands  descrllv 
ed  in  his  complaint,  lying  within  the  defend- 
ant Irrigation  district. 

The  complaint  alleges  thai  for  the  years  ot 
1913  to  1016,  inclusive,  the  officers  of  re- 
spondent irrigation  district  pretended  to  levy 
assessments  upon  appellant's  land  for  main- 
tenance and  operating  expenses,  that  such  as- 
sessments were  unlawfully  and  illegally  made 
because  they  did  not  comply  with  the  stat- 
utory requirements,  and  that  the  sales  there- 
after made  to  enforce  such  assessments  were 
illegal  and  void,  but  that  such  sales  cast  a 
doud  upon  appellant's  title,  which  he  prays 
to  have  removed  and  the  title  quieted. 
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The  anfswer  denies  fbe  allegations  of  the 
complaint,  and  alleges  that  all  of  said  pro- 
ceedings were  legal  and  valid  and  that  by 
reason  thereof  respondent,  who  had  purdias- 
ed  the  land  at  the  sales,  was  the  owner  by 
virtue  of  such  proceedings. 

A  trial  was  had  to  the  court  without  a 
jury,  and  an  Interlocutory  decree  entered  re- 
quiring api>ellant  to  pay  into  court  the 
amount  of  said  assessments  levied  during 
said  yea)^,  or  In  lieu  thereof  judgment  should 
be  entered  for  respondent  Appellant  failed  to 
make  such  payment,  and  final  Judgment  was 
entered  upon  such  default  adjudging  that 
appellant  take  nothing  by  rea^n  of  his  com- 
plaint, and  that  respondent  recover  costs. 

An  appeal  was  perfected,  and  a  transcript 
of  Oie  record  served,  settled,  and  filed  In  this 
court  in  due  time.  When  the  cause  was 
reached  for  hearing,  appellant  failed  to  ap- 
pear, and  had  not  filed  a  brief.  Respondent 
appeared  by  Its  counsel  and  asked  that  the 
Judgment  of  the  court  below  be  affirmed,  in 
accordance  with  rule  48  of  thlfi  court  (176 
Pac.  xxli)  and  tiie  ruling  in  Ellsworth  v. 

Hill,  34  Idaho »  200  Pac.  1067.    When  a 

cause  is  reached  on  the  calendar  and  apiiel- 
lant  is  not  repres^ited  and  has  failed  to  file 
a  brief,  and  respondent  appears,  the  Judgment 
will  be  affirmed  in  accordance  with  said  rule 
48,  where  it  appears  from  the  record  that 
there  are  no  fundamental  errors  in  the  rec- 
ord which  require  a  reversal. 

We  have  carefully  examined  this  record, 
and  find  it  sufficient  to  support  the  Judgment 
of  the  court  below,  and  .the  same  is  affirmed, 
with  coats  to  resi>ondent. 

RICE,  a  J.,  and  BUDOB^  ICcOABTHY. 
and  DUNN.  JJ.,  concur. 


DICK  V.  STATE.     (No.  A-S75e.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
April  4,  1922.) 

(Bytlahut  hv  ik«  Court.) 

I.  Homicide  «=9203(4)— Proof  as  to  deoeased's 
reallzatioH  of  Impending  death  held  a  safll- 
eient  predicate  for  admission  of  dying  dee- 
laration. 
Proof  that  decedent  died  within'  nine  hoars 
after  be  was  shot,  and  that  he  stated  to  per- 
sons present  "that  he  was  killed,  that  he  was 
going  to  die,  that  he  fully  realized  his  condi- 
tion and  was  ready  to  die,"  and  that  he  ex- 
pressed no  hope  of  recovery,  sufficiently  shows 
that    decedent    was    conscious    of    impending 
death,  and  is  in  Itself  a  sufficient  predicate  for 
the   admission   of  his  statements  of   the  dr- 
cumgtances  of  the  homicide  as  dying  declara- 
tions. 


2.  Homicide  «=3250,  3S4— EvUeiioa  held  to 
sustain  murder  conviction  wKh  life  Inprison- 
nent 

In  a  prosecution  for  mnrder,  evidence  re- 
viewed and  held  sufficient  to  sustain  the  con- 
viction with  imprisonment  for  life  as  the  pun- 
ishment. 

Appeal  from  District  Court,  Coal  County: 
J.  H.  Libebaus^,  Judge. 

Taylor  Dick  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

WyUe  Snow,  C.  M.  Threadglll,  and  P.  K 
Whilhelm.  aU  of  Coalgate,  for  plaintilT  In  er- 
ror. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  li.  B*ul- 
ton,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plalntier  in  «nor,  Taylor 
Dick,  herein  referred  to  as  the  defendant, 
was  informed  against  for  the  murder  of  H. 
S.  Stevens,  alleged  to  have  been  committed 
in  Coal  county  on  or  about  the  17th  day  of 
June,  1919,  by  shooting  him, with  a  shotgtm. 
The  trial  Jury  found  him  guilty-  of  said 
charge,  and  fixed  his  punishment  at  impris- 
onment for  life.  From  the  Judgment  ren- 
dered upon  the  verdict  he  appeala. 

The  evidence  shows  that  the  defendant,  a 
Choctaw  Indian,  lived  on  his  wife's  allotment 
about  six  miles  west  of  Lehigh.  The  deceased, 
a  white  man,  lived  on  a  small  adjoining 
jfarm.  Walter  (Tantrell  had  a  lease  on  a  part 
of  said  allotment.  The  deceased  had  fenced 
oft  about  three  acres  of  the  land  leased  by 
Walter  Cantrell,  and  used  it  for  a  pasture. 
On  the  day  of  the  homicide  the  defendant 
told  the  deceased  that  he  must  either  remove 
the  fence  and  keep  bis  stock  out  of  the  pas- 
tare  or  ijay  $1  per  head  for  pasturage,  and 
i(5  for  the  time  he  bad  been  using  it.  In  the 
afternoon  of  the  same  day  the  defendant  left 
his  house,  taking  with  him  a  shotgun,  and 
went  to.  this  pasture  and  began  to  take  down 
the  fence  and  roll  up'  the  wire.  While  thus 
engaged  near  the  bouse  where  the  deceased 
lived,  the  deceased  came  out,  and  demanded 
to  know  what  he  .was  doing,  and  they  had 
some  words  about  his  taking  dovm  the  wire, 
and  the  defendant  shot  the  deceased,  the 
charge  entering  Just  below  the  groin,  from 
the  effects  of  which  gunshot  wound  death 
resulted  a  few  hours  later. 

[1]  Dr.  W.  B.  Brown  testified: 

"1  was  called  to  attend  H.  S.  Stevens;  I 
found  him  lying  in  a  wagon  ander  a  tree  in  the 
yard;  he  was  suffering  from  a  gimshot  wound 
just  below  the  groin  on  the  left  side;  I  applied 
a  tourniquet  to  stop  the  flow  of  blood,  and 
asked  that  they  call  other  doctors  to  assist; 
I  told  Mr.  Stevens  his  condition  was  very  seri- 
ous and  after  Drs.  Clark  and  Bushing  arrived 
we  had  a  conference.  They  asked  me  to  tdl 
Mr.  Stevens  the  gravity  of  his  condition,  fMA 
I  did,  and  he  said  he  fully  realised  it,  and  waa 
ready  to  die,  but  for  his  family;  it  was  then 
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about  11  o'clock;  we  administered  the  antes- 
tlietic;  be  never  regained  consciousness  there- 
after, and  died  a  few  hours  later." 

He  was  then  asked  what  Mr.  Stevens  said 
as  to  the  difficulty  with  Taylor  Dick.  Against 
the  defendant's  objections  be  answered  that 
Taylor  Dick  wanted  bim  to  pay  for  the  pas- 
ture; "I  told  him  I  would  settle  the  next 
morning,  and  Taylor  Dick  said,  'You  will 
settle  now.'  I  grabbed  the  gun  and  pushed  It 
do%7n;  as  I  did  I  was  shot" 

Roy  Trow  testified: 

"I  was  there  that  night;  Mr.  Stevens  asked 
me  to  bring  him  a  drink  of  water,  and  Mr. 
Stevens  said  he  was  going  to  die,  and  I  beard 
bim  tell  bis  folks  good-bye;  that  was  about  two 
hours  before  he  was  operated  on." 

Mrs.  Martha  Stevens  testified: 

"I  am  the  widow  of  H.  S.  Stevens;  I  went 
as  quick  as  I  could  and  phoned  for  the  doctor; 
I  asked  my  husband  if  he  thought  he  would 
get  well,  and  he  said  he  never  would  get  well, 
and  called  the  children  up  to  tell  them  good- 
bye; the  little  boy  went  up;  the  little  girls 
would  not  go  up,  it  hurt  them  so  bad.  He  said 
that  Taylor  Dick  came  there,  and  wanted  pay 
for  the  pasture,  and  be  told  him  he  would  pay 
him;  then  Taylor  wanted  to  shoot  bim,  and  he 
tried  to  push  the  gun  away,  and  Taylor  shot 
him." 

S.  S.  Wood  testified: 

"I  reached  Mr.  Stevens'  house  about  6 
o'clock;  he  was  lying  in  the  wagon.  I  asked 
him  if  he  thought  he  was  seriously  hurt,  and  he 
said  he  knew  he  was;  that  he  was  killed.  I 
tried  to  encourage  him,  but  he  said  he  knew 
that  he  was  going  to  die.  He  told  me  not  to 
say  anything  to  his  folks  about  it.  I  asked  him 
what  the  trouble  came  up  about.  He  said  it 
was  over  that  little  pasture  out  there;  that 
Taylor  told  him  that  day  that  he  had  decided 
not  to  let  him  have  the  pasture  any  longer; 
that  he  told  Taylor  as  soon  as  he  got  the  oats 
cut  he  would  take  the  wire  down.  That  even- 
big  he  saw  Taylor  out  there  rolling  up  the  virire, 
and  he  asked  bim  what  he  was  going  to  do  with 
it.  Taylor  said  he  was  going  to  roll  it  up  and 
take  it  home,  and  asked  me  if  I  would  give 
him  the  wire  when  the  year  was  up  and  $5 
in  money  right  then,  that  I  could  have  the 
pasture;  that  he  said,  all  right,  he  would  do 
that,  and  Taylor  Dick  picked  up  the  gun;  that 
he  grabbed  the  gun,  and  be  got  hold  of  it  with 
his  hands,  and  pushed  it  down  to  keep  him 
from  shooting  him  in  the  breast,  but  did  not  get 
it  down  far  enough." 

The  defendant  as  a  witness  In  bis  own  be- 
half testified  substantially  as  follows: 

"I  had  a  conversation  with  Mr.  Stevens  that 
day  about  12.  I  said,  'Mr.  Stevens,  Walter 
Cantrell  told  me  you  put  the  wire  across  that 
spot  there,  and  he  don't  want  your  stock  in 
there;  what  are  you  going  to  do,  take  it  down 
or  pay  me  for  itT  He  said,  'What  do  you 
charge  for  it?'  I  said,  'A  dollar  a  head  for 
stock  in  my  pasture.'  He  said  he  would  not 
pay  that.  I  said,  'You  will  take  your  wire 
down,  won't  you?'    He  said,  'No;  you  take  it 


down  If  you  want  to;  Walter  Cantrell  told  me 
to  put  it  up  there.'  Then  I  went  over  to 
where  Walter  Cantrell  was  shocking  oats,  and 
said,  "Mr.  Stevens  says  you  told  him  to  put 
that  up  there,'  and  Walter  Cantrell  said,  'I 
never  told  him  such  a  thing;  I  don't  want  it 
up  there.'  That  evening  I  told  my  wife  that 
I  believed  I  would  take  that  wire.  I  went  to 
the  house  and  got  my  gun  and  went  on  until' 
I  came  to  this  wire.  I  set  my  gun  up  against 
a  j|>ost;  it  was  a  single-barrel  shotgun,  loaded 
with  small  shot.  I  took  the  wire  loose  from 
the  corner  post,  and  Mr.  Stevens  came  up  and 
said,  'What  the  hell  are  you  doing?  I  said,  'I 
thought  I  would  take  this  wire  down;  if  you 
will  help  me  we  can  take  it  down  in  a  few 
minutes.'  He  said,  'No;  you  go  ahead;  you  are 
doing  good,'  and  I  started  on  with  the  wire. 
Then  he  said,  'Take  your  hands  off  that  wire,' 
and  be  started  to  pick  up  my  gun.  I  got  the 
gun,  and  he  grabbed  it;  I  backed  back,  and  the 
gun  bung  on  the  bib  of  my  overalls,  and  the 
gun  fired,  and  he  fell  with  the  gun  in  his  hands. 
I  stood  there  and  looked  at  him  while  he  was 
going  back  to  the  house;  then  I  picked  up  the 
gun.  The  land  was  my  wife's  and  Walter  Can- 
trell had  rented  it  for  that  year." 

In  rebuttal  Walter  Cantrell  testified: 

"Mr.  Stevens'  land  adjoins  the  land  I  had 
rented;  I  gave  Mr.  Stevens  permission  to  put 
that  fence  there  as  far  as  I  was  concerned; 
the  defendant  asked  me  that  day  if  I  gave 
Mr.  Stevens  permission  to  put  the  fence  there, 
and  I  told  him  that  I  told  Mr.  Stevens  to  go 
ahead  and  put  it  there  as  far  as  I  was  con- 
cerned; I  heard  the  defendant  that  day  tell  Mr. 
Stevens  to  take  the  fence  down  or  pay  bim  for 
the  pasture,  and  Mr.  Stevens  said  he  would 
pay  him  for  the  pasture,  and  asked  him  how 
much  he  wanted.  The  defendant  said,  '$5  and 
the  wire.'  Mr.  Stevens  said,  'I  have  not  the 
money  to-day ;  I  will  have  it  right  away.'  The 
defendant  said  that  if  that  wire  was  not  taken 
down  some  one  was  going  to  heaven  or  some- 
where else." 

The  first  contention  made  is  that  the  court 
erred  in  admitting  In  evidence  the  declara- 
tions of  the  deceased.  That  the  declarations 
of  the  deceased  were  properly  admitted  there 
can  be  no  doubt.  The  fact  that  be  was  con- 
scious of  impending  death  is  undisputed. 
There  is  no  testimony  tending  to  show  that 
he  had  any  hope  of  recovery. 

The  question  of  the  admissibility  of  dying 
declarations  has  been  passed  upon  by  this 
court  In  numerous  decisions.'  In  the  case  of 
Morris  v.  State,  6  OkL  Or.  29,  115  Pac.  1030, 
It  is  said: 

"It  Is  essential  to  the  admissibility  of  dying 
declarations,  and  is  a  preliminary  fact  to  be 
proved  by  the  prosecution,  that  they  were  made 
under  a  sense  of  impending  death.  This  may 
be  made  to  appear  from  wliat  the  injured  per- 
son said,  or  where  from  the  nature  and  extent 
of  his  injuries  it  is  evident  that  he  must  have 
known  that  be  could  not  survive.  It  is  suffi- 
cient if  it  satisfactorily  appears  that  they 
were  made  under  the  sense  of  impending  death, 
whether  it  be  directly  proven  by  the  express 
language  of  the  declarant,  or  be  inferred  from 
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Us  CTldent  danger,  «r  the  oidnions  of  fhe 
medical  attendants,  stated  to  him,  or  from 
other  circumstances  of  the  case,  such  as  the 
len^  of  time  elapsing  between  the  making 
of  the  declaration  and  his  death,  and  the  fact 
that  the  declarant  was  so  weak  that  he  could 
not  sign  his  name  and  so  affixed  his  mark,  all 
of  which  are  resorted  to,  in  order  to  ascertain 
■the  statA  of  declarant's  mind." 

And  see  Addlngton  ▼.  State,  8  OkL  Cr.  703, 
130  Pac.  311:  Updike  v.  State,  0  Okl.  CJr.  124, 
130  Pac.  1107;  Hawkins  v.  State,  11  Okl.  Cr. 
73,  142  Pac.  1083;  Carter  v.  State^  12  Okl. 
Cr.  236,  154  Pac.  837.  These  authorities 
abundantly  show  that  the  court  committed 
no  error  in  admitting  in  evidence  the  declar- 
ations of  the  deceased. 

[2]  It  Is  also  contended  that  the  evidence 
does  qot  support  the  conviction.  The  theory 
of  the  state  was  that  the  kflling  was  done  de- 
liberately. The  defense  made  was  that  the 
shooting  was  accidental.  The  undisputed  evi- 
dence is  that  the  altercation  which  resulted 
in  this  homicide  was  of  the  defendant's  own 
seeking,  and  the  result  of  his  own  unlawful 
acts.  There  was  also  evidence  tending  to 
•how  previous  threats  made  by  the  defend- 
ant 

The  other  contentiona  made  are  not  sup- 
ported by  any  citation  of  authority.  It  is 
apparent  that  Justice  has  been  done,  and  the 
conviction  ought  not  be  reversed,  except 
for  some  plain  error  In  the  j^roceedlngs 
which  was  or  might  be  prejudicial  to  the 
■ubstantial  rights  of  the  defendant 

After  a  very  careful  examination  of  the 
record  we  have  failed  to  discover  any  such 
prejudicial  error.  The  judgment  of  the  trial 
court  is  therefore  affirmed. 

IIATSON  and  BBSSET,  JJ.,  concur. 

(46  Nov.  2S4)  °'^™°^° 

la  re  RIGHTS  TO  WATERS  OF  BARBER 

CREEK,   etc.,    IN    DOUGLAS 

COUNTY. 

8C0SSA  V.  CHURCH  at  al. 

(No.  2520.) 

(Supreme  Court  of  Nevada.     May  11,  1922.) 

1.  Waters  and  water  courses  $=3lS2(l2)— Ap. 
pellate  coart  confined  to  Issues  made  by 
pleadings. 

In  a  special  proceeding,  under  the  Water 
Code,  to  determine  rights  to  water,  where  an 
appeal  is  the  first  to  reach  an  appellate  court 
under  the  procedure,  the  appellate  court  is  con- 
fined to  issues  raised  by  the  pleadings. 

2.  Waters  and  water  courses  «=9l52(l2)— 
Findings  of  state  engineer  In  prooeedlng  un- 
der Water  Code  are  presumed  correct. 

The  findings  of  state  engineer,  in  proceed- 
ings under  the  Water  Code,  to  determine  rights 
to  water,  though  not  conclusive,  are  entitled 
to  a  presumption  of  correctness  and  that  they 
support  the  decree  entered. 


3.  lajnnetlai  «=>230(4)— Olsnlssal  of  oor> 
tempt  proceedings  founded  on  Injunction  pro- 
ceedings held  not  to  change  rights  of  the  par- 
ties under  the  decree  In  the  Injunction  salt. 

Where  a  decree  in  an  injunction  suit  had 
settled  the  rights  of  parties  to  certain  water,  a 
judgment  of  dismissal  of  contempt  proceedings 
founded  on  the  injunction,  in  which  the  party 
cited  for  contempt  pleaded  a  prescriptive  right 
to  use  the  water,  did  not  operate  to  change  the 
rights  of  the  parties,  as  established  by  the  de- 
cree in  the  injunction  suit 

4.  Contempt  ^=>40— Test  of  contempt  proceeil- 
Ings  Is  Jurisdiction  to  make  order  or  decree 
alleged  to  have  been  violated. 

A  proceeding  for  contempt  is  a  special  pro- 
ceeding, criminal  in  character,  and  the  test  of  it 
is  the  jurisdiction  of  the  court  to  make  the 
order  or  decree  alleged  to  have  been  violated. 

Appeal  from  District  Court,  Douglas 
County;  Frank  P.  Langan,  Judge. 

Proceeding  by  Eugene  Scossa  against  Oa- 
rlssa  Church  and  another,  before  the  state 
engineer,  to  determine  relative  rlKhts  to  wa- 
ters of  Barber  Creek  and  Its  tributaries,  in 
Douglas  County.  On  a  former  appeal,  the 
cause  was  remanded  to  the  district  court  for 
certain  formal  findings  and  for  a  decree  set- 
tling the  relative  rights  of  the  parties.  From 
such  decree,  and  nn  order  overruling  and 
denying  contestant's  motion  for  a  new  trial, 
contestant  appeals.    Affirmed. 

See,  also,  43  Nev.  407,  187  Pac.  1004. 

Chartz  &  Chartz,  of  Carson  City,  for  ap- 
pellant. 

Piatt  A  Sanford,  of  Carson  City,  for  re- 
spondents. 

SANDERS,  a  J.  This  proceeding  was  com- 
menced in  the  year  1914,  before  the  state 
engineer,  to  determine  the  relative  rights  of 
the  parties  herein,  the  only  daimants,  to  the 
waters  of  Barber  creek,  in  Douglas  county. 
It  culminated  in  a  final  decree,  in  May,  1921. 
which  adjudged  to  respondents  the  first 
right  to  the  waters  of  the  stream  snd  its  trib- 
utaries, with  a  priority  from  the  year  1852. 
granting  to  them  the  use  of  two  cubic  feet 
of  said  waters  per  second  throughout  each 
year,  and  to  3.0436  cubic  feet  per  second  or 
1102.81  acre-feet  during  the  irrigating  sea- 
son, from  April  Ist  to  October  1st  of  each 
year,  for  the  Irrigation  of  202.89  acres,  de- 
scribed in  the  decree  according  to  the  lega! 
subdivisions  of  the  several  tracts  and  par- 
cels. The  decree  adjudged  to  Eugene  Scos.sa 
the  second  right  with  a  priority  from  the 
year  1886,  to  the  use  of  .5  cubic  feet  per 
second  or  181.17  acre-foet  during  said  irrigat- 
ing season,  for  the  irrigation  of  33.04  acres, 
subject  however,  to  the  prior  rights  and 
uses  as  adjudged  and  decreed  to  reepondenta. 

It  is  of  that  portion  of  the  decree  that 
gives  to  respondents  the  first,  and  to  appel- 
lant the  second,  right  to  the  use  of  the  wa- 
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ters  of  Barber  creek  and  Us  tributaries  that 
appellant  complains.  He  bases  bis  objec- 
tions to  the  award  made  by  the  decree  up- 
on two  grounds:  One  that  his  right  to  the 
use  of  the  waters  of  Job's  Canyon  creek, 
found  by  the  trial  court  to  be  a  branch  or 
tributary  of  Barber  creek,  Is  res  Judicata, 
and  the  other  that  he  has  a  prescriptive 
right  to  the  waters  of  Job's  Canyon  creek. 
To  make  clear  the  legal  question'  inyolved 
in  these  contentions,  a  brief  statement  of  the 
facts,  as  gathered  from  the  findings,  will 
suffice. 

In  1852,  the  respondente'  grantors  and  pred- 
ecessors In  Interest  appropriated  the  waters 
of  Barber  creek  and  its  tributaries,  and  used 
tbe  same  continuously  for  irrigation  purposes, 
except  when  Interrupted  by  api>ellant's  gran- 
tors and  predecessors  In  interest  In  tbe  years 
1894,  1895,  and  1896,  by  the  erection  of  a 
flume  and  the  excavation  of  a  tunnel  to  di- 
vert the  waters  of  Barber  creek  proper  to 
and  upon  their  land  for  irrigation  purposes. 
In  the  year  1886,  the  grantors  and  predeces- 
sors in  Interest  of  tbe  appellant  appropriat- 
ed the  waters  of  a  branch  or  tributary  of 
Barber  creek,  called  Job's  Canyon  creek,  and 
diverted  the  waters  of  a  certain  spring  there- 
in, by  artificial  means,  to  their  land,  located 
several  miles  below  tbe  original  point  of  di- 
version. In  the  year  1896,  respondents'  gran- 
tors and  predecessors  In  interest  brought  an 
action  or  suit  to  enjoin  appellant's  predeces- 
sors from  maintaining  their  flume  and  ex- 
tending their  tunnel,  which  was  brought  to 
trial  in  1898,  and  resulted  in  a  Judgment  and 
decree  establishing  plaintiffs'  rights  to  all 
the  waters  of  Barber  creek  and  its  tribu- 
taries, and  enjoining  the  defendants  from 
In  any  manner  diverting  the  waters  of  Bar- 
ber creek,  and  particularly  the  waters  of  a 
certain  spring,  when  required  by  plaintiffs 
for  irrigation  and  domestic  purposes,  and 
particularly  enjoining  them  from  maintain- 
ing their  flume  and  feitendlng  said  tunnel  so 
as  to,  in  any  manner.  Interrupt  or  diminish 
the  waters  of  Barber  creek,  or  to  turn  the 
waters  of  that  certain  spring  away  from 
Barber  creek. 

In  1910,  the  plaintiffs  in  the  suit  of  1898 
filed  an  affidavit  and  obtained  an  order,  cit- 
ing the  defendants  therein  to  appear  and 
show  cause  why  they  should  not  be  punished 
for  contempt  for  the  violation  of  the  decree 
and  injunction.  G?he  affidavit  set  forth  the 
Judgment  roll  In  the  Injunction  suit,  and 
charged  that  the  defendants,  in  the  manner 
specified  in  the  affidavit,  bad  diverted  the 
waters  of  Barber  creek  and  its  tributaries, 
in  violation  of  the  decree  and  Injunction. 
The  defendants,  after  particularly  denying 
the  facts  stated  in  tbe  affidavit,  for  a  de- 
fense to  the  charge  of  contempt,  admitted 
tbe  diversion  of  the  waters,  and  averred  that 
they  had  used  the  same  since  April  23,  1898, 
openly,  continuoualy,  peaceably,  and  adverse- 


ly to  all  the  world,  and  particularly  to  plain- 
tiffs and  all  persons  and  estates  represented 
by  them,  and  with  their  knowledge.  A  great 
mass  of  testimony  was  adduced,  and  the  pro- 
ceeding resulted  In  a  judgment  of  not  guil- 
ty and  dismissal.  The  proceeding  was  dis- 
posed of  by  an  entry  on  the  minutes  of  the 
court,  to  the  effect  that  the  defendants  were 
not  guilty  of  contempt  of  court,  dismissing 
the  proceeding,  and  granting  counsel  for  de- 
fendants, upon  his  request,  10  days  In  which 
to  file  cost  bilL 

The  order  of  the  state  engineer,  determin- 
ing the  relative  rights  of  the  claimants  to 
tbe  waters  of  Barber  creek  and  its  tributary 
Job's  Canyon  creek,  was  filed  with  the  coun- 
ty clerk  of  Douglas  county,  as  ex  officio  clerk 
of  the  district  court  of  that  county,  in  the 
year  1916,  together  with  a  certified  copy  of 
the  entire  proceedings,  which  embraced  the 
evidence,  both  oral  and  documentary,  taken 
by  the  state  engineer.  Exceptions  to  the  or- 
der of  determination  were  served  and  filed 
by  appellant.  The  order  of  deteinnlnatlon  of 
tbe  state  engineer  and  said  exceptions  con- 
stitute the  pleadings  in  this  case. 

Upon  the  former  appeal  herein,  the  cause 
was  remanded  back  to  the  lower  court  for 
the  purpose  only  of  making  formal  findings 
and  a  decree,  finally  and  effectually  settling 
and  determining  the  relative  rights  of  the 
parties  in  and  to  the  waters  of  Barber  creek 
and  its  tributaries. 

The  case  comes  before  us  now  upon  an 
appeal  from  the  decree,  and  from  an  order 
overruling  and  denying  '^pi)ellant'B  motion 
for  a  new  trial. 

[1]  This  being  a  special  proceeding,  aris- 
ing under  the  Water  Code  of  this  state,  and 
the  first  case  to  reach  this  court  under  that 
procedure,  we  are  confined  to  the  issues  rais- 
ed by  the  pleadings,  which,  in  this  particular 
case,  bring  up  for  review  all  of  the  evidence 
taken  before  the  state  engineer  and  that 
embraced  in  the  contempt  proceeding  refer- 
red to  above,  as  well  as  the  proceedings  In 
the  injunction  suit  of  1898.  To  read  and  ex- 
amine these  voluminous  record.s  and  from 
them  determine  whether  or  not  the  findings 
of  the  trial  court  are  supported  by  the  evi- 
dence, and  that  the  findings  support  the  de- 
cree, places  a  burden  upon  this  court  both 
difficult  and  onerous. 

[2]  Upon  the  former  appeal  herein,  43  Nev. 
407,  187  Pac.  1004,  we  took  occasion  to  say 
that: 

"While  tbe  nltimate  findings  of  the  state 
engineer  are  entitled  to  great  respect,  and  in 
practice  are  not  often  disputed,  tbey  do  not 
take  from  tbe  court  tlie  power  to  grant  relief 
to  a  party  whose  rights  tlie  state  engineer  may 
have  infringed." 

Tbe  exceptions  provided  for  in  the  statute 
give  to  persons  aggrieved  ample  opportunity 
to  protect  their  rights  in  the  proceedings  he- 
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fore  the  state  engineer,  aod  we  apprebend,  as 
Intimated  In  onr  former  decisions,  snch  ex- 
ceptions were  allowed  for  that  irarpose.  The 
findings  are  gathered  from  the  proceedings 
before  the  state  engineer  and  must  be  read 
In  connection  with  his  order,  which  is  the 
complaint.  The  findings  are  entitled  to  the 
presumption  of  correctness  and  that  they 
support  the  decree.  Our  own  examination  of 
the  voluminous  records  gives  no  occasion  to 
vacate  the  findings  and  to  reverse  the  decree. 
[3,  4]  Counsel  for  appellant  Insist  that  the 
Judgment  of  dismissal  of  the  contempt  pro- 
ceeding is  res  Judicata  of  the  issues  In  the 
present  proceeding,  which  raises  the  ques- 
tion, Has  ai^wllant  a  prescriptive  title  to 
the  waters  of  Job's  Canyon  creek?  A  pro- 
ceeding for  contempt  is  a  special  proceeding, 
criminal  in  character.  The  test  of  the  pro- 
ceeding is  the  Jurisdiction  of  the  court  to 
malce  the  decree  or  order  alleged  to  have 
been  violated.  We  are  of  the  opinion  that 
the  Judgment  of  dismissal  of  the  contempt 
proceeding  left  the  parties  in  the  same  posi- 
tion they  were  In  before  the  proceeding  for 
contempt  was  commenced,  and  that  it  in  no 
way  abrogated  or  infringed  upon  the  rights 
of  the  parties,  as  fixed  and  established  by 
the  decree  in  the  injunction  suit  of  1888. 
That  decree  is  binding  upon  the  parties  until 
a  court  of  competent  Jurisdiction,  In  an  ap- 
propriate action,  has  otherwise  determined. 
Certainly  a  proceeding  in  contempt  is  not 
such  an  appropriate  action.  Counsel  for  ap- 
pellant cite,  as  an  authority  for  their  pocd- 
tion,  a  statement  taken  from  our  opinion  in 

the  case  of  Vlckers  v.  Vlckers,  46  Nev.  , 

199  Pac.  78,  which  reads  that — 

"it  matters  not  the  character  of  tfae  proceeding 
in  which  issaes  are  adjudicated,  but  whether 
they  have  in  fact  been  adjudicated  between  tfae 
same  parties  or  their  privies." 

Ib  using  the  language  quoted,  tfae  court 
could  only  have  had  in  mind  an  adjudication 
in  some  proceeding  wherein  It  had  Jurisdic- 
tion to  make  an  adjudication.  The  language 
cannot  be  understood  as  intimating  that  a 
water  right  can  be  adjudicated  in  a  con- 
tempt proceeding,  and  counsel  have  failed  to 
furnish  us  any  authority  that  it  can  be  done. 
It  is  true  much  testimony  in  the  contempt  pro- 
ceeding tends  to  show  that,  subsequent  to 
the  decree  of  1S9S,  the  waters  of  Job's  Can- 
yon creek  were  used  by  appellant's  grantors, 
but  this  may  have  been  done  wltfaoot  hav- 
ing violated  the  decree.  Indeed,  every  pre- 
sumption is  that  the  waters  of  that  stream 
were  used  in  accordance  with  the  terms  of 
the  decree,  and,  until  It  was  violated,  no  ob- 
jection was  made  to  Its  use. 

All  of  the  testimony  adduced  before  the 
state  engineer,  and  that  reviewed  by  tfae 
trial  court,  to  sfaow  that  appellant  and  tals 
grantors  had,  since  tfae  decree  ot  1898,  ac- 


quired a  prescriptive  title  to  tfae  waters  of 
Job's  Canyon  creek  is  more  or  less  conflict- 
ing, and  we  are  of  tfae  opinion  that  tfaere 
is  substantial  evidence  to  support  the  con- 
clusion reached  by  the  trial  court  that  the 
use  of  the  waters  of  said  stream  througfaout 
all  the  years  since  1898  was  in  subordination 
to  the  original  decree  of  that  date  and  not 
adverse,  and  that  appellant's  use  of  said  wa- 
ters was  not  inconsistent  with  the  respond- 
ents' prior  right  fixed  and  established  by 
the  decree  of  1896. 

Entertaining  these  .views.  It  would  serve 
no  useful  purpose  for  us  to  go  through  the 
form  of  reviewing  and  CMnmenting  upon  the 
testimony  of  the  numerous  witnesses. 

The  decree  is  affirmed. 

DUCKJfiu  and  CX)I<EaiAN,  JJ.,  ooncor. 


MoKINLEY  et  al.  v.  STATE.    (No.  A-S906.) 

(Criminal  Court  of  Appeals  4^  OkfaduMia. 
April  6,  1922.) 

(SvUalm*  hv  Mditorial  Btaff.) 

Criminal  law  9=Bt  1 82— Criminal  Conrt  of  Ap- 
peals  need   not  examine  testimony  for  er- 
rors  In   rulings   on   evidenoe  In   absence  ef 
brief  and  argument. 
In  misdemeanor   cases,  where  do  brief  la 
filed  or  argument  made,  the  Court  of  Criminal 
Appeals  need  not  make  a  careful  examination 
of  the  testimony  to  find  errors  in  rulings  on  ad- 
mission or  rejecdon  of  testimony,  but  may  af- 
firm tfae  conviction  where,  on  examination  of 
the   information,   instructions,   and   judgments 
entered  no  prejudicial  error  is  found. 

Appeal  from  County  Court,  Payne  County ; 
Wilberforce  Jones,  Judge. 

William  McKinley,  John  McKinley,  and 
Alex  Tallchief,  were  convicted  of  a  viola- 
tion of  the  prohibitory*  liquor  law,  and  ap- 
peeL    ASlrmed. 

D.  E.  Johnson,  of  Fairfax,  for  plaintiffs  in 
error. 

George  F.  Short,  Atty.  Gen.,  and  B.  E. 
Wood,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error 
were  Jointly  charged,  tried,  and  convicted  tn 
the  county  court  of  Payne  county  on  an  in- 
formation charging  that  the  defendants,  Wil- 
liam McE^ley,  John  McKinley,  and  Alex 
Tallchief,  did  on  the  2d  day  of  August,  1920, 
unlawfully  carry  and  convey  one  quart  of 
whisky  from  a  place  in  said  tounty  unknown 
to  another  place  in  said  county,  a  quarter  of 
a  mile  north  and  one-fourth  of  a  mile  west 
of  the  baseball  diamond,  near  Yale,  and,  in 
accordance  with  the  verdicts  of  tfae  Jury. 
William  McKinley  was  sentenced  to  be  con- 
fined for  30  days  In  the  county  jail  and  to 
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p&y  a  fine  of  $100,  and  John  McKinley  and 
Alex  Tallchlef  were  each  sentenced  to  be 
confined  for  30  daya  In  the  county  Jail  and 
to  pay  a  fine  of  $50.  From  the  judgments 
they  appealed. 

Ko  brief  has  been  filed  and  no  appearance 
made  In  behalf  of  plalnttfTs  In  error  in  this 
conrt,  and  for  this  reason,  when  the  case 
was  called  for  final  submiBsion,  the  Attorney 
General  moved  to  affirm  the  jndgment  of  the 
lower  court. 

In  misdemeanor  cases,  where  no  brief  Is 
filed  and  no  argument  made,  we  do  not  con- 
sider it  the  duty  of  this  court  to  make  a 
careful  examination  of  the  testimony  to  de- 
termine whether  the  trial  court  erred  in  its 
rulings  on  the  admission  or  rejection  of  tes- 
timony. In  this  case  we  have  examined  the 
information  and  the  instructions  of  the  court 
and  the  Judgments  entered,  and  we  have 
failed  to  discover  any  prejudicial  tsnor. 

The  Judgments  of  the  lower  court  are 
therefore  affirmed. 


YOUNGBLOOD  v.  STATE.     (No.  A-3914.) 

(Oriminal  Conrt  of  Appeals  of  Oklahoma. 
.     April  6,  1922.) 

(SvUabut  Iv  Editorial  Staff.) 

Criminal  law  9=>II82— Convlotlon  afflrmed  In 
misdemeanor  case  In  absence  of  brief  and 
argument. 

Where  no  brief  is  filed  and  no  argument 
made  In  a  misdemeanor  case,  the  Criminal 
Court  of  Appeals  need  not  make  a  careful 
examination  of  rnlings  on  admission  and  ro- 
Jection  of  testimony,  but  may  affirm  the  con- 
viction in  the  absence  of  error  in  instructions 
or  rulings. 

Appeal  from  County  Court,  Carter  Coun- 
ty;   M.  V.  Winfrey,  Judge. 

Claude  Toungblood  was  convicted  of  a  vio- 
lation of  the  prohibitory  liquor  law,  and  he 
appeals.     Afflrmed. 

Mathers  &  Coakley,  of  Ardmore,  for  plain- 
tiff in  error. 

George  F.  Short,  Atty.  Gen.,  and  R.  B. 
Wood,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Claude 
Toungblood,  was  convicted  in  the  county 
court  of  Carter  county  of  having  in  bis  pos- 
session 20  bottles  of  Choctaw  beer  and  one 
gallon  of  wliisky  with  the  intention  of  sell- 
ing the  same,  and  In  accordance  with  the 
verdict  of  the  Jury  was  sentenced  to  be  con- 
fined in  the  county  Jail  for  60  days  and  to 
pay  a  fine  of  $200  and  the  costs.  From  the 
Judgment  an  appeal  was  duly  perfected,  but 
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no  brief  has  been  filed  and  no  appearance 
made  in  this  court  in  behalf  of  the  plaintiff 
in  error,  and  for  this  reason  when  the  case 
was  called  for  final  submission  the  Attorney 
Goieral  moved  to  affirm  the  Judgment  of  the 
lower  ootirt. 

In  misdemeanor  cases,  where  no  brief  Is 
filed  and  no  argument  made,  we  do  not  con- 
sider it  the  duty  of  this  court  to  make  a 
careful  examination  of  the  testimony  to  de- 
termine whether  the  trial  court  erred  In  its 
rulings  on  the  admission  or  rejection  of  tes- 
timony. In  this  case  we  have  examined  the 
information,  the  Instructions  of  the  court. 
and  the  Jndgment  entered,  and  find  no  ma- 
terial error. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 


PAMPLIN  V.  STATE.     (No.  A-3801.) 

(Criminal  CSonrt  of  Appeals  of  Oklahoma. 
March  29,  1922.) 


(Byllalmi  &v  <Ae  Oourt.) 

1.  Arrest  «=368-— Peace  offloer  shoold  not  Jeop- 
ardize human  lives  by  discharging  firearms 
when  making  arrest,  unless  he .  Is  In  great 
danger;  police  officer  should  not  shoot  In 
arresting  for  violating  police  regulations. 

A  peace  officer  in  attempting  to  make  an 
arrest  for  an  offense  less  than  a  felony  has  no 
right  to  discharge  firearms,  where  the  shooting 
may  Jeopardize  the  life  of  the  person  sought  to 
be  arrested  or  the  lives  of  inhocent  bystand- 
ers, unless  the  offender  places  the  officer  in 
danger  of  his  own  Ufe  or  of  suffering  great 
bodily  harm. 

(a)  Except  for  their  own  safety,  police  of- 
ficers should  be  made  to  realize  that  the;  have 
no  right  or  authority  to  discbarge  firearms  to 
arrest  offenders  violating  or  suspected  of  vio- 
lating police  regulations. 

2.  Arrest  S=363(4),  64— To  olalm  protection 
parties  making  arroet  must  have  well-founded 
belief  that  felony  has  been  committed. 

Even  where  officers  or  others  have  author- 
ity to  make  arrests  upon  belief  that  a  felony 
has  been  committed,  to  claim  protection  under 
the  law  there  must  be  reasonable  and  probable 
grounds  for  that  belief.  Belief  without  cause 
can  never  be  an  excuse  for  such  action.  The 
two  must  both  exist  and  be  reasonably  well 
founded. 

3.  Homldde  «=974— Instruction  on  "culpable 
negllgencei"  approved. 

"Culpable  negUgence,"  as  applied  to  this 
case,  was  properly  defined  as  follows:  "Cul- 
pable negligence  is  the  want  of  that  usual  and 
ordinary  care  and  caution  in  the  performance 
of  an  act  usually  and  ordinarily  exercised  by 
a  person  under  similar  circumstances  and  con- 
ditions, and  you  are  instructed  that  a  person 
handling  a  deadly  weapon  will  be  required  un- 
der the  law  to  use  a  higher  degree  of  care  and 
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drcumspeotion   than   if    asing   an   instrument 
ordinarily  harmless." 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cnlpable 
Negligence.] 

Appeal  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

R.  C.  Pamplin  vma  convicted  of  man- 
slaughter in  the  second  degree  and  sentenced 
to  Imprisonment  in  the  state  penitentiary  for 
four  years,  and  he  appeals.    Affirmed. 

J.  Q.  A.  Earrod  and  Giddlngs  &  Giddings, 
all  of  Olilahoma  City,  for  plaintifT  in  error. 

Geo.  F.  Short,  Atty.  Gen.,  and  E.  L.  Fulton, 
Asst  Atty.  Gen.,  for  the  State. 

BESSET,  J.  R.  C.  Pamplin,  plaintiff  in 
error,  in  this  opinion  referred  to  as  the  de- 
fendant, was  by  Information  filed  in  the  dis- 
trict court  of  Oklahoma  county  on  July  7, 
1919,  charged  with  the  crime  of  murder.  At 
the  trial,  Novemtier  6,  1919,  defendant  was 
by  a  verdict  of  the  Jury  found  guilty  of  man- 
slaughter In  the  second  degree,  anxl  later 
a  Judgment  was  rendered  in  accordance  with 
the  verdict.  A  motion  for  a  new  trial  was 
filed,  considered,  and  overruled,  and  the  de- 
fendant In  due  time  prosecutes  this  appeal. 

On  the  night  of  the  homicide,  June  22, 
1919,  defendant  Pamplin  was,  or  assumed  to 
be,  a  plain-clothes  policeman,  doing  special 
police  duty  in  Oklahoma  City,  operating  un- 
der verbal  instructions  from  Mayor  Wal- 
ton and  other  subordinate  police  officers.  He 
had  no  written  authority  or  commission  to 
act  In  that  capacity  and  seems  to  have  been 
a  kind  of  assistant  policeman,  to  aid  others 
in  making  arrests.  On  this  night,  at  about 
10  o'clock,  defendant  had  made  an  arrest  of 
one  Helena,  and  had  stopped  with  his  prison- 
er in  front  of  the  Noll  Hotel  on  West  Second 
street  In  Oklahoma  City  for  the  purpose  of 
permitting  Helena  to  procure  cash  to  make 
his  bond.  While  defendant  and  Helena  were 
the^e  in  a  Ford  automobile,  C.  A.  Smith,  an 
employe  of  the  city  fire  department,  passed  in 
an  Overland  automobile,  driving,  so  defend- 
ant says,  at  an  excessive  rate  of  speed.  He- 
lena, the  driver  of  the  Ford  car,  was  instruct- 
ed by  the  defendant  to  speed  up  and  pursue 
Smith,  which  they  did.  In  so  doing  they 
passed  from  Second  street  into  Broadway, 
where  they  turned  north.  When  they  were 
between  Third  and  Fourth  streets  on  Broad- 
way, going  north,  the  defendant  while  stand- 
ing on  the  running  board  of  the  Ford  car, 
tben  a  short  distance  in  the  rear  of  the 
Overland  car,  fired  his  46  double-action  re- 
volver, as  he  says,  at  one  of  the  tires  of  the 
Overland  car  for  the  purpose  of  causing  the 
driver  to  stop.  This  shot  passed  on  beyond 
the  Overland  car  and  killed  an  Innocent 
young  man,  Lyman  Crane,  who  happened  to 
be  crossing  the  street  near  the  middle  of 
Broadway  at  the  Intersection  of  Fourth 
street 


There  is  evidence  showing  tliat  before  the 
shooting  the  defendant  shouted  to  Smith,  the 
driver  of  the  Overland  car,  to  stop.  Smitii 
said  he  did  not  hear  any  command  to  stop; 
that  he  heard  defendant  caU  and  looked  back 
over  his  shoulder  and  saw  defendant  wave 
his  hand,  and  supposed  it  was  a  friendly  sal- 
utation from  a  certain  acquaintance  whom 
he  took  defendant  to  be.  When  tlie  shot  was 
fired,  Smith  turned  his  car  towards  the  curb 
and  stopped.  According  to  the  testimony  of 
Smith,  the  defendant  then  came  up  and  got 
on  the  side  of  his  Overland  car  and  accused 
him  of  running  without  a  tail  light  De- 
fendant then  asked  Smith  what  bis  business 
was,  and  Smith  replied  that  be  worked  for 
the  city  the  same  as  the  defendant  did,  but 
in  a  different  department.  Defendant  tben 
said,  "Let's  go  to  the  police  station,"  which 
Smith  consented  to  do.  Before  arriving  at 
the  station,  the  defendant  got  out  and  looked 
at  the  tall  light  and  saw  It  was  burning, 
whereupon  he  ordered  Smith  to  go  on  home 
and  go  to  bed  and  forget  about  it. 

No  charge  was  lodged  against  Smith  at  the 
police  station,  then  or  later,  charging  him 
with  the  commission  of  a  misdemeanor  or 
any  other  crime.  Smith  denied  that  he  waa 
running  at  an  excessive  rate  of  speed,  in 
which  he  was  corroborated,  to  some  extent. 
by  other  disinterested  witnesses.  There  waa 
no  evidence  that  Smith  had  committed  a 
misdemeanor,  except  the  uncorroborated  tes- 
timony of  the  defendant  himself.  The  evi- 
dent self-interest  of  the  defendant  coupled 
with  the  fact  that  he  made  no  effort  then  or 
any  time  to  lodge  a  complaint  against  Smith 
for  driving  at  an  excessive  rate  of  speed  or 
for  driving  without  a  tail  light  indicated  that 
his  testimony  on  tills  point  waa  of  little  pro- 
bative value. 

The  testimony  shows  further  that  at  this 
time  there  were  a  number  of  pedestrians  on 
and  crossing  this  street;  that  North  Broad- 
way at  this  point  is  one  of  the  most  frequent- 
ed thoroughfares  in  Oklahoma  City. 

Tlie  errors  complained  of,  worthy  of  con- 
sideration, relate  to  the  instructions  of  the 
court  defining  the  different  degrees  of  homi- 
cide and  the  language  of  the  court  in  defin- 
ing culpable  negligence  and  the  doing  of  the 
act  without  authority  of  law,  in  a  manner 
imminently  dangerous,  with  a  reckless  disre- 
gard of  human  life. 

Several  of  the  questions  of  law  Involved  lu 
this  case  were  recently  discussed  at  length 
and  decided  by  this  court  in  the  case  In  re 
Habeas  Corpus  of  J.  W.  Finney,  205  Pac 
197,  not  yet  officially  reported.  For  the  salce 
of  brevity  and  to  avoid  full  analysis  of  the 
questions  here  at  issue,  reference  is  made  to 
that  case. 

Under  our  statutes  there  is  but  one  degree 
of  murder,  and  "murder"  may  be  committed 
in  any  one  of  three  ways,  namely: 
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(1)  By  a  premeditated  design  to  effect  tbe 
death  of  the  person  killed. 

(2)  When  done  In  a  manner  imminently 
dangeroas  to  others  and  evincing  a  .depraved 
mind  regardless  of  human  life,  without  a 
premeditated  deslpn  to  kill  any  particular 
I>erBon,  or  any  person. 

(3)  When  done  without  a  design  to  kill,  by 
a  person  engaged  in  tbe  commission  of  a  fel- 
ony. 

"Manslanghter  In  the  first  degree"  may  be 
coramlttod  in  either  of  two  ways,  one  of 
which  is  "when  perpetrated  without  a  design 
to  effect  dop.(.!»  and  in  the  heat  of  passion, 
bnt  in  a  cruel  and  unusual  manner,  or  by 
means  of  a  dangerous  weapon;  unless  it  Is 
committed  under  such  circumstances  as  con- 
stitute excusable  or  Justifiable  homicide." 

"Manslaughter  in  the  second  degree"  is  de- 
fined as  "any  kilting  of  one  human  being  by 
the  act,  procurement  or  culpable  negligence 
of  another,  which,  under  the  provisions  of 
this  chapter,  is  not  murder  or  manslanghter 
in  the  first  degree." 

Under  the  conditions  disclosed  in  this  rec- 
ord, there  was  evidence  supporting  a  charge 
of  murder  under  the  second  and  third  subdi- 
visions of  the  statute  defining  murder;  there 
was  evidence  to  support  the  charge  of  man- 
slaughter in  the  first  degree,  under  the  sec- 
ond subdivision  recited  in  that  statute ;  and 
there  was  evidence  to  support  the  charge  of 
manslaughter  in  the  second  degree  as  defined 
above,  and  as  found  by  a  verdict  of  the  Jury 
in  this  case. 

[1]  By  a  great  preponderance  of  the  evi- 
dence here  the  person  sought  to  be  arrested 
was  guilty  of  a  misdemeanor  only,  if  he  was 
guilty  of  anything,  and  the  defendant  himself 
was  in  the  act  of  committing  a  felony  when 
he  fired  the  fatal  shot.  The  defendant,  after 
a  long  experience  as  a  policeman  In  the  Bar- 
bary  Coast  district  and  elsewhere,  knew  or 
should  have  known  that  he  had  no  right  to 
shoot  a  deadly  firearm  on  one  of  the  most  fre- 
quented thoroughfares  of  a  city  in  attempt- 
ing to  arrest  for  an  offense  which  was  at 
mort  only  a  misdemeanor.  In  an  early  case 
in  this  court.  Sharp  v.  U.  S.,  6  Okl.  Cr.  350, 
118  Paa  675,  it  was  held  that  a  peace  officer 
in  attempting  to  make  an  arrest  for  an  of- 
fense less  than  a  felony  has  no  right  to  shoot, 
unless  the  offender  resists  to  such  an  extent 
as  to  put  the  officer  in  danger  of  his  own 
life  or  of  suffering  great  bodily  harm.  The 
use  of  firearms  under  the  circumstances  here 
was  attended  with  probable  moral  conse- 
,(iuence8  to  the  person  sought  to  be  arrested 
and  with  Jeopardizing  the  lives  of  innocent 
bystanders.  In  such  a  case,  where  death  en- 
sues, the  crime  is  murder  or  manslaughter, 
depending  upon  motive,  intention,  or  deliber- 
ation, as  the  case  may  be.  Tbe  law  always 
presumes  that  a  person  intended  tbe  prob- 
able and  natural  conseQuencea  of  his  deliber- 


ate act.  Tyner  ▼.  United  States,  2  Okl.  Or. 
693,  103  Pac.  1057;  Ex  parte  Finney,  205 
Pac.  197,  not  yet  [officially]  reported. 

The  best  police  officers  are  those  who  use 
their  gnns  the  least  Many  innocent  Uvea 
would  be  saved  yearly  if  police  officers  could 
be  made  to  realize  this  fact.  They  have  no 
right  or  authority  to  discharge  deadly  fire- 
arms to  arrest  offenders  violating  or  suspect- 
ed of  violating  police  regulations.  The  law 
does  not  contemplate  the  discharge  of  fire- 
arms for  such  a  purpose  excepting  only  for 
the  police  officer's  own  safety;  and,  if  a  po- 
lice officer  violates  the  law  in  tills  regard, 
he  will  be  held  accountable  criminally,  like 
other  people,  for  the  fatal  consequences  of 
his  illegal  acts.  Police  officers  are  to  be  com- 
mended in  their  zealous  efforts  to  enforce  the 
law,  but  in  so  doing  they  must  themselves 
keep  within  the  bounds  of  law,  as  more  elab- 
orately discused  in  the  Finney  Case,  supra. 

[2]  Even  where  officers  or  others  have  au- 
thority to  make  arrests  upon  belief  that  a 
felony  had  been  committed,  to  claim  protec- 
tion under  the  law  there  must  be  reasonable 
and  probable  grounds  for  that  belief.  Belief 
without  cause  can  never  be  an  excuse  for' 
such  action.  The  two  must  both  exist  and  be 
reasonably  well  founded. 

The  trial  court  failed  to  instruct  the  jury 
as  to  the  law  covered  in  the  second  subdivi- 
sion of  the  statute  defining  manslaughter  in 
the  first  degree.  In  our  opinion,  the  facts 
here  Justified  the  giving  of  such  an  instruc- 
tion. It  may  be  when  the  defendant  fired 
the  fatal  shot  he  had  no  design  to  effect  the 
death  of  any  one;  but  it  was  done  illegally 
and  without  cause,  by  means  of  a  deadly 
weapon,  under  circumstances  indicating  that 
it  may  have  been  done  in  the  heat  of  pas- 
sion. This,  however,  was  an  error  in  favor 
of  the  defendant  of  which,  for  that  reason, 
he  has  no  cause  for  complaint. 

[3]  The  defendant  complains  of  the  court's 
instruction  defining  "culpable  negligence,"  as 
follows: 

"(12)  If  you  have  a  reasonable  doubt  that 
the  defendant  is  guilty  of  the  crime  of  murder 
as  herein  submitted  to  you,  then  you  must  in- 
quire as  to  whether  or  not  be  is  guilty  of  the 
crime  of  manslaughter  in  the  second  degree. 
And  if  you  find  and  believe  from  the  evidence, 
beyoud  a  reasonable  doubt,  that  the  defendant 
did,  in  Oklahoma  county,  state  of  Oklahoma,  on 
or  about  tbe  22d  day  of  June,  1919,  unlawfully 
shoot  and  kill  the  deceased,  and  if  you  find 
and  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  act  of  shooting  under 
the  circumstances  was  culpable  negligence  on 
tbe  part  of  the  defendant,  without  evincing  a 
depraved  mind,  then  you  will  find  tbe  defendant 
guilty  of  manslaughter  in  the  second  degree 
and  assess  and  declare  his  punishment  there- 
for. 

"And  in  this  connection,  you  are  instructed 
that  any  p'^rson  convicted  of  manslaughter  in 
the  second  degree  ia  punishable  by  imprison- 
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meet  in  the  penitentiarr  for  not  more  than 
four  years,  or  not  less  than  two  years,  or  by 
imprisonment  in  the  county  Jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  $1,000,  or 
by  both  such  fine  and  imprisonment. 

"(12%)  'Culpable  negligence'  is  the  want  of 
that  usnal  and  ordinary  care  and  caution  in  the 
performance  of  an  act  usually  and  ordinarily 
exercised  by  a  person  under  similar  circum- 
stances and  conditions,  and  you  are  instructed 
that  a  person  handling  a  deadly  weapon  will  be 
required  under  the  law  to  use  a  higher  degree 
of  care  and  circumspection  than  if  using  an 
instrument  ordinarily  harmless." 


Instrnction  No.  12%,  as  given  above,  was 
given  in  the  language  requested  by  the  de- 
fendant In  addition  to  this  definition  of 
"culpable  negligence,"  defendant  requested 
the  following,  which  was  refused: 

"By  'culpable  negligence"  is  meant  guilty, 
censurable,  r^rehensible,  wrong,  ainfuL  In 
other  words,  manslaughter  in  the  second  de- 
gree must  be  some  criminal  act  which  is  not 
covered  by  murder  er  manslaughter  in  the 
first  degree.  But  in  any  event,  it  must  be  some 
act  wliich  the  law  abhors  as  a  crime,  for  no 
inan  can  be  convicted  for  mere  negligence, 
but  it  must  be  criminal  negligence." 


While  the  definition  requested  may  not 
have  been  incorrect,  the  words  "guilty,"  "rep- 
rehensible," "sinful,"  and  words  of  the  same 
or  similar  Imxrart,  are  susceptible  of  a  multi- 
tude of  Interpretations.  What  one  Juror 
might  consider  sinful  another  might  deem  en- 
tirely harmless.  Instead  of  elucidating  the 
meaning  of  the  term  "culpable  negligence," 
the  requested  instruction  would  more  likely 
have  confused  the  Jury.  Like  the  terms  "rea- 
sonable doubt,"  "poUce  power,"  and  "res 
gestae,"  the  definition  is  often  more  difficult 
to  understand  than  the  naked  term  itself. 
The  court  having  instructed  the  Jury  on  cul- 
pable negligence,  as  requested,  did  not  err  in 
refusing  to  define  the  term  further  in  the 
language  requested,  as  last  above  quoted. 

This  court,  in  the  case  of  Kent  v.  State,  8 
Okl.  Cr.  188,  126  Pac.  1040,  has  approved  the 
instruction  given  in  the  instant  case,  ver- 
batim, ai:d  this  is  a  definition  which  is  hard 
to  improve  niKin  and  one  which  may  be  safe- 
ly followed  by  trial  courts. 

The  errors,  if  any  there  were  material  to 
the  Issues  in  this  case,  seem  to  have  operated 
to  the  advantage  of  the  defendaut.  Under 
the  evidence  here,  the  defendant  might  well 
Wngratulate  himself  that  he  was  not  convict- 
ted  of  murder  or  manslaughter  in  the  first  de- 
gree. 

The  Judgment  of  the  trial  court  is  afBrmed. 

OOTLB,  P.  J.,  and  BIATSON,  X,  concur. 


(27  N.  H.  em 
WOODWARD  et  al.  y.  LIBBEY. .  (No.  2997.) 

(Supreme   Court   of  New  Mexico.     Feb.   22, 
1922.    Behearing  Denied  Maxch  26,  1922.) 

(ByUahMt  ip  th«  Court.} 

Appeal  and  error  «=3|0I  I  (f)— Findings  on  oon- 
fllotlng  evidenc«  will  not  be  distnrbed. 
Findings  based  on  conflicting  evidence  win 
not  be  disturbed  on  appeaL 

Appeal  from  Dlstrltit  (3oart,  Union  Coon- 
ty;  Lleb,  Judge. 

Action  by  Hugh  B.  Woodward  and  others 
against  Wallace  Ubbey.  Judgment  for 
plaintiffs,  and  the  defendant  appeals.  Af- 
firmed. 

J.  Leahy,  of  Baton,  for  appellant. 
H.  B.  Woodward  and  L.  N.  Taylor,  both 
of  Clayton,  for  appellees. 

DAVIS,  J.  The  findings  of  fact  In  this 
case  are  to  the  effect  that  In  December,  1917, 
appellant  sold  to  appellees  a  bull  calf,  which 
he  represented  to  be  elogible  to  registry  in 
the  American  Hereford  Cattle  Breeders'  As- 
sociation and  the'  American  Polled  Hereford 
Breeders'  Association.  He  promised  to  fur- 
nish certificates  showing  registration  upon 
the  books  of  both  associations.  Appellees 
paid  the  fall  purchase  price  of  the  calf  up 
on  delivery.  They  made  repeated  demand;; 
upon  appellant  for  the  reg^tration  certifi- 
cates, but  he  failed  to  famish  them  until 
some  time  after  the  action  was  commenced, 
more  than  two  years  after  the  purchase. 
This  action  was  to  recover  damages  for  the 
breach  of  the  agreement  as  to  fiumlshing'  the 
certificates.  Appellant  defaulted,  and  judg- 
ment was  rendered  against  him,  but  the 
Judgment  was  later  set  aside,  and  the  case 
tried  on  Its  merits.  Following  that  Judg- 
ment appellees  sold  the  calves  which  bad 
been  sired  by  this  bull.  At  this  time  tbey 
were  still  without  the  registration  certifi- 
cates, «nd  therefore  unable  to  show  that 
the  calves  were  the  get  of  a  registered  sire. 
which,  according  to  the  findings,  considera- 
bly affected  their  value. 

There  was  a  conflict  in  the  testimony,  ap- 
pellant denying  any  breach  of  the  contract, 
but  the  court  found  for  appellees  on  aU  the 
disputed  issues.  The  findings  are  fully  sup- 
ported by  the  testimony,  and  there  was  di- 
rect and  positive  proof  of  the  amount  of 
damages.  While  many  errors  are  assigned, 
they  raise  no  questions  of  law  whidi  nee<l 
discussion.  We  cannot  review  the  facts. 
For  the  reasons  stated,  the  judgment  is  af- 
firmed ;  and  it  is  so  ordered. 

BBXKOLDS,  O.  J.,  and  PABKEB,  J.,  oon- 
car. 
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LONGMONT  FARMERS'  MILLING  &  ELE- 
VATOR CO.  V.  MULVANEY  et  al. 
(No.  lOOOI.) 

(Supreme  Oonrt  of  (Colorado.    March  6v  1922. 
Rehearing  Denied  April  3,  1922.) 

1.  Appeal  and  error  «=>I0 1 0(1)— Finding  of 
fact  not  dlsturbod  where  uipported  by  ovi- 
doitoe>. 

If  there  is  evidence  to  support  judgment 
based  upon  a  findioK  of  fact,  the  judgment  can- 
not be  disturbed. 

2.  Chattel  mortgages  «=»229(3)— Mortgagor's 
purchaser  defending  mortgagee's  action  on 
ground  that  mortgagee  consented  to  salo  bad 
burden  of  so  proving. 

In  mortgagee's  action  against  third  partj, 
to  which  mortgagor  had  sold  mortgaged  wheat, 
defended  on  the  ground  that  mortgagee  had 
consented  to  the  sale  or  had  ratified  it,  and 
was  thereby  estopped  from  bringing  the  ac- 
tion, the  burden  of  proof  on  the  issue  so  raised 
was  upon  defendant. 

3.  Chattel  mortgages  <S=9229( I)— Mortgagee's 
demand  on  mortgagor's  purchaser  not  condi- 
tion precedent  to  action  against  purchaser 
where  demand  would  have  been  unavailing. 

Where  purchaser  of  mortgaged  wheat  from 
mortgagor  had  mingled  the  wheat  with  other 
grain,  mortgagee  could  sue  purchaser  without 
first  demanding  from  purchaser  the  wheat  so 
sold,  since  such  demand  would  have  been  un- 
availing. ' 

En  Banc. 

Error  to  District  Oonrt,  Boulder  (3oiuity; 
Neil  F.  Graham,  Judge. 

Action  by  W.  A.  Mulvaney  and  another 
against  the  Longmont  Farmers'  Milling  & 
Blevator  Company.  Judgment  for  plaintifTa, 
and  defendant  brings  error.    Affirmed. 

Defendants  In  error  were  plaintiffs  and 
plaintiff  in  error  was  defendant  In  the  trial 
court,  and  they  are  hereinafter  so  designat- 
ed. Plaintiffs  brought  this  action  to  re- 
cover damages  in  the  sum  of  $6,919.02  al- 
leged to  be  due  them  for  certain  wheat  sold 
by  one  Smith  to  defendant,  and  upon  which 
plaintiffs  held  a  mortgage.  That  such  a 
mortgage  was  executed,  recorded,  and  In 
force,  and  that  the  wheat  was  purchased 
by  defendant  from  Smith,  is  undisputed. 
It  Is  set  out  In  the  answer  that  plaintiffs 
knew  of  the  sale  and  the  progress  of  de- 
livery and  payment,  that  they  failed  to  no- 
tify defendant  of  their  claims,  that  they  ac- 
cepted a  part  of  the  purchase  price,  that 
they  openly  held  Smith  out  as  the  owner, 
and  consented  to  the  transaction,  .iill  this 
is  denied  by  the  replication. 

By  agreement  of  the  parties  a  jury  was 
waived,  and  the  cause  was  tried  to  the 
court,  which  found  generally  for  plaintiffs, 
and  entered  Judgment  in  their  favor  for  the 
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sum  of  $3,246.77.    To  review  that  Judgment 

defendant  brings  error. 

Jacob  Schey  and  John  F.  Reynes,  both 
of  Longmont,  for  plaintiff  In  error. 

Rudolph  Johnson,  of  Boulder,  and  Frank 
A.  Kemp,  Jr.,  of  Denver,  for  defendants  In 
error. 

BURKE  J.  (after  stating  the  facts  as 
above).  Briefly  stated  defendant's  position 
is:  (1)  That  plaintiffs  consented  to  the  sale, 
(2)  that,  under  the  facts  and  circumstances* 
of  this  case,  demand  was  necessary,  and 
none  was  made. 

That  this  is  an  action  In  conversion,  that 
it  cannot  lie  if  there  was  consent  to  the 
sale  or  ratification  of  the  same,  that  such 
consent  waives-  the  lleii,  that  consent  may 
be  implied  from  the  circumstances  surround- 
ing the  transaction,  that  the  purchaser  can- 
not be  bound  by  any  secret  agreement  be- 
tween the  mortgagor  and  the  mortgagee, 
and  that  the  receipt  of  proceeds  with  the 
Imowledge  of  their  source  is  evidence  of  ac- 
quiescence in  the  sale,  may  all  be  admitted, 
and  the  authorities  cited  In  support  of  them 
require  no  ezaminati(ni. 

[1]  1.  Whether  plaintiffs  consented  to  thi:^ 
f'ale  is  a  question  of  fact  If  there  be  evi- 
dence to  support  the  Judgment,  it  cannot  be 
disturbed.  Hallack  et  al.  v.  Stockdale  et 
al.,  14  Colo.  198,  23  Pac.  340;  Ziegler  v.  H- 
fbld,  62  Colo.  275,  278, 122  Pac.  56,  Ann.  Cas. 
1913D,  683. 

[2]  We  are  of  the  opinion  that  a  minute 
examination  and  detailed  discussion  of  the 
evidence  Is  unnecessary  and  would  be  un- 
profitable. We  have  examined  tlie  entire 
record  with  care,  and  are  fully  satisfied  that 
it  supports  the  conclusion  of  the  trial  court 
that  defendant  did  not  sustain  the  burden 
imposed  upon  it  by  law  of  proving  by  a 
preponderance  of  evidence,  estc^pel,  consent, 
or  ratification.  That  there  are  some  con- 
flicts in  the  evidence  cannot  be  disputed, 
but  these  present  no  question  for  our  con- 
sideration. 

[3]  2.  The  sale  in  question  was  an  abso- 
lute one.  Defendant's  possession  was 
wrongful,  and,  the  wheat  having  been  re- 
ceived and  mingled  with  other  grain  so  that 
a  demand  would  have  been  unavailing,  and 
this  action  being  contested  on  its  merits, 
no  demand  was  requisite.  Ilfeld  v.  Zieg- 
ler, 40  Colo.  401,  409.  Oa  Pac.  826;  Klug  v. 
Munce,  40  C!olo.  276,  280,  90  Pac.  603;  Elli- 
son V.  Tuckerman,  24  Colo.  App.  322,  334, 
134  Pac.  163. 

Blinding  no  reversible  error  in  this  rec- 
ord the  Judgment  is  afflmfed. 

.    SCOTT,  C.  J.,  and  TELLER,  J.,  not  par- 
ticipating. 
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STEERE  et  al.  V.  MoCOMB.  (No.  10020.) 

(Supreme  Court  of  Colorado.    Much  6,  lfi22.) 

1.  Pleading  «=3368— Refusal  to  permit  amend- 
ed complaint  on  sustaining  motion  for  aep- 
arate  statement  iield  error. 

In  a  suit  to  cancel  a  deed,  where  the  com- 
plaint alleged  four  grounds  for  cancellation 
after  an  order  that  the  causes  of  action  in  the 
complaint  should  be  separately  stated,  the  re- 
fusal to  permit  an  amended  complaint  alleging 
that  defendant  represented  to  the  wife  of  one 
of  plaintiffs  that  unless  she  executed  a  deed 
of  her  property  to  her  husband  and  unless  her 
husband  executed  a  deed  to  defendant  that  the 
husband  would  go  to  the  penitentiary,  and  on 
account  of  these  threats  the  deed  was  execut- 
ed, was  error. 

2.  Action  <s=938  (5)— Complaint  held  to  atate 
one  cause  of  action. 

Under  Code,  i§  10-12,  providing  for  the 
joinder  of  all  parties  having  an  interest  in  the 
subject  of  the  action,  a  complaint  in  a  suit  by 
husband  and  wife  to  cancel  two  deeds,  one  made 
by  the  wife  to  her  husband,  and  the  other  of 
the  same  property  executed  by  the  husband  to 
defendant,  both  acting  under  threats,  stated 
only  one  cause  of  action. 

3.  Appeal  and  error  €=>284— Motion  for  new 
trial  not  necessary  where  questions  are  pure- 
ly of  law. 

Under  Supreme  Court  rule  8  (161  Pac. 
vii),  a  motion  for  new  trial  is  not  necessary 
before  taking  an  appeal,  where  the  questions 
before  the  trial  court  are  purely  questioiiB  of 
law.  ' 

Department  2. 

Error  to  District  Court,  City  and  Coiinty 
of  Denver;   Julian  H.  Moore,  Judge. 

Suit  by  Grayce  E.  Steere  and  another 
against  Edgar  McComb.  From  judgment  for 
defendant,  plaintiffs  bring  error.  Reversed, 
with  directions. 

Charles  E.  Friend,  of  Denver,  for  plaintiffs 
in  error. 

R.  J.  Bardweil,  Roy  Hecox,  and  Robert  G. 
Strong,  all  of  Denver,  for  defendant  in  error. 

DENISON,  J.  Grayce  E.  Steere  and  ber 
husband.  Charles  W.  Steere,  brought  suit 
against  MtrComb  to  cancel  two  deeds-,  one 
from  ber  to  her  husband,  and  the  otber  from 
bim  to  MrComb.  The  property  described  in 
the  detHls  was  a  dwelling  occupied  by  the 
plaintiffs  in  the  city  of  Denver.  It  appeared 
from  the  complaint  that  the  title  to  the 
propert.v  was  in  Grayce;  that  the  interest 
of  Charles  was  a  homestead  interest  only. 

The  complaint  alleged  as  grounds  for  the 
cancellation  of  the  deeds:  First,  that  Mc- 
Comb falsely  represented  to  the  plaintiffs 
that  the  plaintiff  Charles  was  guilty  of 
crime  for  which  he  was  subject  to  prosecu- 
tion: second,  tbat  he,  McComb,  threatened 


the  plaintiffs  that  unless  the  conveyances 
were  made  Charles  would  be  prosecuted  for 
said  crime  and  sent  to  the  penitentiaiy ; 
third,  tbat  the  deed  of  Grayce  to  her  hus- 
band was  not  acknowledged  as  required  by 
the  statute  in  case  of  homesteads;  fourtb, 
that  both  deeds  were  without  consideration. 
The  defendant  moved  to  compel  the  plain- 
tiffs to  separately  state  and  number  their 
causes  of  action.  This  motion  was  granted, 
and  thereupon  this  order  was  entered: 

"At  this  day  it  is  ordered  by  the  court  tbat 
plaintiffs  may  have  time  and  until  five  days 
from  this  date  to  elect  herein  as  they  shall  be 
advised." 

Within  the  five  days  plaintiffs  tendered  an 
amended  complaint,  the  substantial  part  of 
which  is  that  the  defendant  "threatened, 
represented,  and  said"  to  the  plaintiff  Grayce 
that,  "unless  she  then  and  there  signed  and 
delivered  a  deed  of  her  property"  to  her  hus- 
band, and  "unless  the  said  Charles  W. 
Steere,  her  husband,  should  sign  and  deliver 
a  deed  to  said  property  to  him  the  said  E^- 
gar  McComb,  he,  the  said  Charles  W.  Steere. 
would  go  to  the  penitentiary";  that  there- 
upon the  plaintiffs  executed  such  deeds  and 
delivered  them  to  McComb,  who  recorded 
them,  and  that  the  deeds  were  executed  and 
acknowledged  In  fear  of  the  said  threat. 
The  amended  complaint  also  hlleges  tbat  the 
deed  of  Grayce  Steere  was  not  acknowledged 
by  her  separate  and  apart  from  her  husband, 
M  required  by  statute. 

[1]  The  court  declined  to  permit  the  filing, 
the  plaintiffs  stood  by  the  amended  com- 
plaint and  by  their  right  to  file  it,  and  the 
case  was  dismissed.  We  do  not  loiow  why 
the  court  below  refused  the  tender  of  the 
amended  complaint,  but  we  Infer  from  the 
briefs  that  it  w&a.  because  the  court  was  of 
the  opinion  it  was  subject  to  the  motion  to 
separate  causes  of  action. 

The  refusal  was  error.  The  plaintiffs,  un- 
der the  order  above  quoted,  bad  a  right  to 
file  an  amended  complaint,  either  alleging 
separate  causes  of  action,  if  they  could,  or 
any  other  facts  by  which  they  could  avoid 
the  objection  that  causes  were  commingled 
In  one  count.  Assuming  tbat  the  court  was 
right  with  reference  to  the  original  com- 
plaint in  ordering  the  causes  of  action  to  be 
separately  stated,  the  plaintiffs  had  the  right 
to  file  an  amended  complaint  stating  one 
cause  of  action  and  omitting  all  others.  If, 
therefore,  the  amended  complaint  states  but 
one  cause  of  action,  tliere  is  no  ground  for 
denying  the  right  to  file  it. 

[2]  That  it  states  but  one  cause  seems 
clear.  The  plaintiffs,  one  of  whom  owns  the 
fee  and  the  other  has  a  homestead  interest 
in  the  property  in  question,  have  a  primary 
right  to  a  clear  title.  The  existence  and 
record  of  invalid  deeds  constitute  one  viola- 
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tion  of  that  right 

Bights,  §{  1-3,  452,  45&,  518-522.  See  Farm 
ers',  etc.,  Co.  v.  Webber,  70  Colo.  348,  201  Pao. 
555;  Olson  r.  Harvey,  68  Colo.  180.  188  Pac. 
751.  The  court  will  cancel  such  deeds,  clear 
the  title,  and  quiet  it  Several  defects  in  the 
deeds  do  not  give  rise  to  plural  causes.  This 
Is  made  clear  If  we  suppose  this  action  had 
been  brought  as  a  suit  to  quiet  title  with  a 
mere  allegation  of  ownership  followed  by  the 
statement  that  the  defendants  claimed  some 
right,  title,  or  Interest,  but  had  none.  There 
could  then  have  been  no  question  .that  one 
cause  only  had  been  stated.  The  defendant 
then  would  have  been  obliged  to  set  up  his 
rights  under  the  deeds,  and  the  replication 
would  have  alleged  the  misrepresentatian, 
duress,  and  illegality. 

It  is  urged  that  there  is  one  cause  of  ac- 
tion on  behalf  of  one  plaintiff  and  another 
on  behalf  of  the  other.  We  do  not  think  so. 
The  two  Invalid  deeds  constitute  one  cause 
In  the  subject  of  which  and  In  the  relief  de- 
manded by  which  both  plaintiffs  are  interest- 
ed. Code,  Si  10,  11,  12;  First  Nat  Bank  v. 
Hummel,  14  Colo.  25»,  274,  276,  23  Pac.  986, 
8  L.  B.  A.  788,  20  Am.  St  R«p.  257. 

It  is  also  claimed  that  because  it  is  shown 
in  the  amended  complaint  that  Mrs.  Steere 
did  not  acknowledge  her  deed  in  accordance 
with  the  law  concerning  homesteads,  and 
that  Siteere's  deed  was  not  so  acknowledged, 
it  therefore  appears  that  the  deeds  are  void, 
so  the  record  thereof  Is  not  a  cloud  upon  the 
title,  and  there  is  no  occasion  to  cancel  an 
instrument  void  on  its  face,  and  therefore 
there  is  no  equity  in  the  bill.  We  suppose 
that  if  such  is  the  case,  it  would  be  satis- 
factory to  the  plslntifTs,  since  a  Judgment 
upon  a  lludlng  that  the  deeds  are  void  would 
establish  plaintiffs'  title  as  w^,  perhaps,  as 
a  cancellation.  But  the  question  is  not  be- 
fore us.  It  would  arise,  perhaps,  on  demur- 
rer, but  not  on  the  proceedings  which  were 
bad. 

It  is  not  necessary  to  decide  the  question 
whether  the  error  in  granting  the  motion  to 
separate  causes  in  the  original  complaint 
was  waived  by  tender  of  the  amended  com- 
plaint. That  error  will  be  immatei'tal  when 
the  amended  complaint  is  filed. 

[3]  The  point  is  made,  under  rule  8  (161 
Pac.  vU),  that  there  was  no  motion '  for  a 
new  trial  below,  but  we'  have  recently  held 
that  where  the  questions  before  the  court 
below  were  purely  of  law,  no  motion  for  a 
new  trial  was  necessary,  Armstrong  v. 
Gresham,  70  Colo.  802,  202  Paa  706. 

The  Judgment  should  be  reversed,  with  di- 
rections to  permit  the  filing  of  the  amended 
complaint  and  for  further  proceedings  not 
Inconsistent  herewith. 

TELLER,  Acting  0.  J.,  and  WHITFORD, 
J.,  concur. 


(71  Colo.  228) 
OLSON-HALL    v.    INDUSTRIAL    COMMIS> 
SION  OF  COLORADO  et  al.     (No.  10269.) 

(Supreme  Court  of  Colorado.    March  6,  1922. 
Rehearing  Denied  April  3,  1022.) 

1.  Master  and  servant  «=9403  —  Bnrdaa  of 
proof  on  oompansation  claimant. 

In  compensation  cases  the  burden  of  proof 
is  upon  claimant. 

2.  Master  and  servant  (S=>4I7(7)— Compensa- 
tion; commission's  finding  on  evidsnee  con- 
elusive. 

The  findings  of  the  Industrial  Commission 
on  conflicting  testimony  is  condasive  upon  the 
courts. 

3.  Master  and  servant  ^=9404— Hearsay  prop< 
erly  excluded  In  compensation  case. 

In  proceeding  for  compensation  for  em- 
ployee's death,  opposed  on  the  ground  that  the 
death  was  from  disease,  not  accidental  injury, 
evidence  proffered  by  the  applicant  consisting 
of  a  wholly  unidentified  written  statement  of 
the  employer  respecting  a  claim  of  decedent 
as  to  the  accident  dependent's  notice  of  the 
accident  and  claim  for  compensation,  and  state- 
ments made  by  decedent  at  various  times  long 
subsequent  to  the  alleged  accident,  was  prop- 
erly excluded;  the  rule  against  hearsay  being 
not  technical,  but  vitally  substantial. 

4.  Master  and  servant  «s>405(4)— Compensa- 
ble injury  not  shown. 

In  a  death  claim  case,  findings  of  the  In- 
dustrial Commission  denying  recovery  on  the 
ground  that  accidental  injury  was  not  proved 
held  supported  by  the  evidence. 

5.  Master  and  servant  «=>405(l)— Compensa- 
tion not  awarded  en  hearsay  alone. 

.Compensation  may  not  lawfully  be  awarded 
upon  hearsay  evidence  alone. 

En  Sana 

Error  to  District  (Tourt  City  and  Cotmty 
of  Doiver ;  Charles  C.  Butler,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Law  (Laws  1919,  p.  700)  by  Augusta 
Olson-Hall  to  recover  compensation  for  the 
death  of  her  husband,  John  Olson,  employee, 
opposed  by  the  Up-the-Dlvide  Theatre  Com- 
pany, employer,  and  the  Continental  Casual- 
ty (Toiflpany,  Insurance  carrier.  Action  of 
the  Industrial  Commission  in  denying  recov- 
ery was  affirmed  by  the  district  court,  and 
claimant  brings  error.    Affirmed. 

See,  also,  69  Colo.  618,  194  Pac.  212. 

David  B.  Graham  and  William  H.  Gabbert 
both  of  Denver,  for  plaintUF  In  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Pine,  Asst  Atty.  Gen.,  for  Industrial  Com- 
mission. 

Dana,  Blount  &  Silversteln.  of  Denver,  for 
Dp-the-Dlvide  Co.  and  Continental  CJasualty 
Co, 
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BAILET,  J.  This  cause  Is  here  a  second 
time.  Upon  the  forma*  review  It  was  re- 
manded to  the  Commission  for  fuller  and 
more  spedflc  findings.  At  the  first  hearing 
recovery  by  claimant  was  denied.  Upon  fur- 
ther findings  compensation  was  again  denied. 
The  first  award  was  reviewed  by  the  Dis- 
trict Court  and  affirmed.  After  further  find- 
ings by  the  Commission  again  the  cause  was 
taken  to  the  District  Court  and  the  action  of 
the  Commission  In  denying  compoisation  was 
there  again  upheld.  It  Is  to  review  that 
judgment  that  claimant  now  brings  the  cause 
here. 

The  essential  facts  are  that  claimant's  de- 
cedent, John  Olson,  died  at  a  hoQ>ltaI  on  Oc- 
tober 12th,  101S.  The  record  shows  that  he 
claimed  to  have  fallen  from  a  ladder  whUe 
at  his  work  for  the  Theatre  Company  on 
June  9th,  1918.  His  widow  and  beneficiary 
claimed  that  the  accident  occurred  on  June 
15th,  1918,  but  for  the  purposes  of  this  de- 
cision the  discrepancy  In  date  is  not  Im- 
portant 

There  Is  no  direct  pro<tf  of  the  accident. 
The  claimant  supports  her  case  wholly  with 
certain  reports,  and  alleged  conversations 
said  to  have  taken  place  with  Olson  at  vari- 
ous times  subsequent  to  the  supposed  acci- 
dent, at  his  home  and  at  the  hospital  where 
he  died.  There  is  not  a  scrap  of  competent 
testimony  to  show  that  there  ever  was  an 
accidental  injury  at  aU. 

[1]  It  is  elementary  In  compensation  cases, 
08  In  other  actions,  that  the  burden  of  proof 
is  upon  the  party  asserting  the  claim.  It 
was  the  duty  of  claimant  to  show  that  the 
death  of  her  husband  was  the  proximate  re- 
sult of  an  accident  arising  out  of  and  In  the 
course  of  his  employment  The  alleged  fall 
from  the  ladder  took  place  either  on  June 
9th,  or  June  15th,  1918.  The  decedent  was 
then  upwards  of  sixty  years  of  age.  For  ap- 
proximately four  months  after  the  accident 
he  was  under  the  care  of  at  least  three  phy- 
sicians, who  apparently  discovered  no  evi- 
dence whatever  of  his  having  met  with  an 
accident.  Bach  of  them  treated  him  for  an 
organic  disease.  After  his  death  an' autopsy 
was  held,  which  disclosed  at  least  'oufi,  seri- 
ous chronic  ailment  that  another  was  de- 
veloping, and  that  none  of  these  conditions. 
In  the  opinion  of  physicians,  was  likely  to 
have  resulted  from  a  fall,  either  recent  or 
remote.  •  On  the  contrary,  the  medical  testi- 
mony was  practically  unanimous  that  deced- 
ent died  from  pericarditis  and  hyi>ostatlc 
pneumonia. 

[2]  There  is  some  testimony  which  tends 
to  show  that  there  was  a  possibility  of  the 
pericarditis  having  resulted  from  an  exter- 
nal injury.  The  only  effect  of  this  testimony, 
however,  is  to  furnish  a  conflict  and  the  find- 
ings of  the  Commission,  on  conflicting  testi- 
mony, la  conclusive  upon  the  courts.    The 


rule  as  to  fact  flndlngs  Is  laid  down  in  Pas- 
slnl  V.  Industrial  Commission,  64  Colo.  349, 
171  Pac.  369,  as  follows: 

"This  court  may  consider  only  the  legal  ques- 
tion of  whether  there  is  evidence  to  support 
the  findings,  and  not  whether  the  Commiraion 
has  misconstrued  its  probative  effect.  The 
award  is  conclusive  upon  all  matters  of  fact 
properly  in  dispute  before  the  Commission, 
where  supported  by  evidence,  or  reasonable  in- 
ference to  be  drawn  therefrom." 

See  also  Prouse  v.  Industrial  Commlwdou, 
69  Colo.  382,  194  Pac.  625;  Industrial  Com- 
mission V.  Johnson,  66  Colo.  292,  181  Pac 
977;  Globe  Co.  v.  Industrial  Gonmilssion,  67 
Colo.  626,  186  Paa  622 ;  Industrial  Commis- 
sion V.  Lmidon,  etc.,  Co.,  66  Colo.  675,  185 
Pac.  844. 

[3]  Error  is  assigned  upon  the  refusal  to 
admit  in  evidence  an  wholly  unldentlfled 
written  statement  of  the  employer  respect- 
ing a  dalm  of  Olson  as  to  the  accident ;  and 
also  because  of  the  exclusion  of  dependent's 
notice  of  the  accident  and  claim  for  compen- 
sation. Also  to  the  exclusion  of  stat»nents 
made  by  the  deceased  at  various  times  Icmg 
subsequent  to  the  alleged  accident.  These 
offers  were  properly  excluded.  It  Is  true 
that  the  Workmen's  Compensation  Statutes 
of  most  of  the  states  provide  that  Industrial 
Commissions  shall  reach  their  conclusions 
without  regard  to  technical  rules  of  evidence. 
It  is  manifest  however,  that  the  rule  against 
hearsay  is  not  technical,  but  vitally  substan- 
tial, and  may  not  properly  be  disregarded 
under  such  statutory  provisions  without 
grave  danger  of  collusion,  imposition  and  in- 
justice. If  a  claimant  be  permitted  to  make 
out  a  case  upon  the  essential  facts  of  acci- 
dental injury  upon  hearsay  testimony  alone 
there  is  no  limit  to  the  frauds  and  wrongs 
that  may  be  encouraged  and  made  possible. 

In  Beck  v.  Wbitaesberger,  181  Biich.  46:^. 
148  N.  W.  247,  Ann.  Caa.  1916C,  771,  the 
court  in  speaking  to  this  question  said  at 
page  469  of  181  Mich,  at  page  249  of  148  X. 
W.  (Ann.  Cas.  1916C,  771): 

"Coming  directly  to  this  line  of  testimony  as 
applied  to  workmen's  compensation  cases,  it 
is  said  in  Boyd  on  Workmen's  Compensation, 
p.  1123: 

"  'The  statements  made  by  an  injured  man 
as  to  his  bodily  or  mental  feelings  are  admis- 
sible, but  those  made  as  to  the  cause  of  his  ill- 
ness are  not  to  be  received  in  evidence.  The 
rule  applies  to  statements  made  by  a  deceased 
workman  to  a  fellow  workman  as  to  the  cause 
of  bis  injury.' 

"And  more  fully  in  Bradbury  on  Workmen's 
Compensation,  p.  403  (800)  as  follows: 

"  "The  statement  made  by  as  employee  in  the 
absence  of  his  employer,  by  a  deceased  man, 
as  to  his  bodily  or  mental  feelings  Kce  admissi- 
ble in  evidence,  but  those  made  as  to  the  cause 
of  his  illness  are  not  admissible  in  evidence  and 
where  there  is  no  other  evidence  of  an  acci- 
dent arising  out  of  and  in  the  course  of  the  em- 
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ployment  than  Btatements  made  b;  a  deceased 
employee  in  the  absence  of  his  employer,  an 
award  cannot  be  euBtained.' " 

The  following  Sngllsh  and  American  cases 
announce  and  support  this  rule:  Gilby  ▼. 
Great  Weetern  Ry.,  Butterworth's  W.  C.  O., 
135 ;  Smith  v.  Hardman,  Ltd.,  Butterworth's 
W.  6.  0.  719 ;  ilcOauley  v.  Imp.  Woolen  Co., 
261  Pa.  812,  104  Atl.  617;  Belcher  v.  Carth- 
age Machine  Co., '224  N.  Y.  326,  120  N.  B. 
735;  Englebretson  t.  Industrial  Com.,  170 
Cat  793,  151  Pac.  421;  Employers'  Assur. 
Corp.  y.  Industrial  Commission,  170  Cal.  800, 
161  Pac.  423.  In  any  event  the  so-called  evi- 
dence upon  the  question  of  whether  the  acci- 
dent actually  occurred  and  Ita  effect  upon 
the  physical  condition  of  the  decedent,  which 
was  rejected,  was  cumulative  merely  and 
could  not  alter  the  colicluaion. 

Also  we  fall  to  see  how  the  fact  that  the 
accident  occurred  on  June  9th  rather  than 
on  June  15th  could  in  any  way  affect  the 
result  of  the  proceeding.  Neither  Is  it  appar- 
eat  how  informal  statements  of  the  deceased, 
made  long  after  the  alleged  accident,  and 
-  therefore  manifestly  not  within  the  res  geste 
rule,  should  be  considered  as  having  weight, 
even  if  admitted,  as  against  the  direct,  posi- 
tive and  satisfying  testimony  of  the  attend- 
ing physleans  who  performed,  and  others 
who  assisted  at,  the  autopsy. 

[4,  S]  We  have  examined  with  the  most 
painstaking  care,  the  whole  record,  and  it  is 
apparent  that  if  all  matters  tendered  In  evi- 
dence by  claimant  and  refused  had  been  ad- 
mitted, the  sole  and  only  effect  thereof  would 
have  been  simply  to  have  made  the  conflict 
a  trifle  more  pronounced.  There  still  would 
have  been  an  utter  failure,  as  matter  of  law, 
to  make  out  a  case  that  would  have  Justified 
an  award  in  her  favor.  As  to  the  alleged  ac- 
cidental injury  all  evidence  offered  was  here- 
say,  and  compensation  may  not  be  lawfully 
awarded  upon  that  class  of  testimony  alone. 

There  was  ample  competent  evidence  to 
support  the  findings  of  the  Commission.  Un- 
der sudi  drcnmstances,  bearing  carefully 
in  mind  the  settled  rule  that  the  fact  findings 
of  the  Commission,  based  upon  conflicting 
testimony,  are  conclusive  on  review,  the  Judg- 
ment Is  affirmed. 

Judgment  affirmed. 


(71  Colo.  221) 

SOULE  et  al.  V.  KUNKLE  et  al.    (No.  10057.) 

(Supreme  Court  of  Colorado.    March  6,  1922. 
Rehearing  Denied  April  3,  1922.) 

I.  Corporations    €=3204— Neither    corporation 
nor  shareholder  can  sue  for  inadequacy  of 
consideration  for  stock  Issned. 
In  absence  of  the  element  of  fraud,  a  cor- 
poration cannot  sue  for  mere  inadequacy   of 


consideration  for  the  issuance  by  it  of  ttodc, 
nor,  therefore,  can  a  shareholder  in  its  bthali. 

Z  Corporations  «=>iiO— In  atoofcheidsrs'  suit 
to  oancei  stooic  of  others  as  fully  paid  Issued 
for  Inadequate  consideration,  held  that  plain- 
tllTs  must  allege  and  prove  their  innocent  pur- 
ehase. 
In  stockholders'  suit  on  their  own  account 
to   cancel   stock    of  other   stockholders   based 
on  sale   to   the   public   and  to  thenselves   of 
stock  which,  had  been  issued  full  paid  for  in- 
adequate consideration,   they  must  allege  and 
prove  their  innocent  purchase. 

3.  Equity  «=»65(2)— Under  dean  hands  doo- 
trlne,  suit  for  oanceliation  of  stock  itaei  on 
Issuanoe  without  adequate  consideration  not 
maintainable  by  stockholders  whose  stook  is 
similarly  defective. 

Under  the  clean  hands  doctrine,  suit  for 
cancellation  of  stock  based  on  issuance  to  de- 
fendant of  stock  without  adequate  considera- 
tion is  not  maintainable  by  stockholders  who 
paid  for  their  stock,  issued  as  full  paid,  60 
per.cent  lees  than  par,  or  where  all  the  com- 
pany's stock  was  issued  to  defendant  for  the 
alleged  inadequate  consideration  and  49  per 
cent,  was  then  donated  to  the  company  by  him 
as  treasury  stock  and  was  the  source  of  plain- 
tiFs  holdings. 

4.  Appeal  and  error  «=s»925(t)— Trial  «=s>393 
(I)— Remarks  of  court  held  not  a  flndtng; 
presnmed  that  Judge's  remark  on  thp  binding 
effect  of  decision  on  former  appeal  was  made 
with  reference  to  similar  evidence  before  him. 

Where,  on  second  trial  after  reversal,  the 
trial  judge,  in  tfie  course  of  some  remarks,  said 
that  he  regarded  the  former  decision  on  appeal 
as  eliminating  a  certain  question,  this  was  not 
a  finding,  and  is  presumed  to  have  been  made 
with  reference  to  the  evidence  before  him, 
which,  being  substantially  the  same  as  that  at 
the  first  trial,  did  render  controlling  the  former 
decision  on  appeaL 

Ehi  Banc. 

Error  to  District  Court,  Mesa  C!ounty: 
Tbomaa  J.  Black,  Judge. 

Suit  by  H.  E.  Soule  and  another,  stock- 
holders of  the  National  Radium  Products 
Company,  on  behalf  of  themselves  and  all 
others  similarly  situated,  against  George 
Kimkle  and  another.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

M.  D.  Vincent  and  O.  T.  Vincent,  both  of 
Grand  Junction,  for  plaintiffs  In  error. 

Walker  &  Heckman,  of  Grand  Junction,  for 
defendants  In  error. 

DENISON,  J.  The  court  below  dismissed 
the  bill  and  plaintiffs  bring  error.  The  facts 
may  be  found  in  Kunkle  v.  Soule,  68  Colo. 
524,  190  Pac.  536.  A  Judgment  for  plaintiffs 
having  been  there  reversed,  they  amended 
their  complaint  so  as  to  set  up  matters  of 
fraud  on  the  part  of  Kunkle  as  well  as  want 
of  consideration  for  the  issue  to  him  of  51 
per  cent.,  51,000  shares,  of  the  capital  stock 
of  the  National  Radium  Products  Company, 
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and,  upon  retrial,  the  court,  with  no  special 
anding,  found  the  ieaue^  generally  for  de- 
fendant. 

Upon  the  question  of  fraud  the  finding  set- 
tles the  matter,  and  we  think  it  does  also 
upon. the  question  of  consideration. 

[1]  With  the  element  of  fraud  eliminated 
there  seems  nothing  left.  The  corporation 
could  not  maintain  the  action  for  mere  in- 
adequacy of  a  consideration  which,  without 
fraud,  It  had  accepted  (Old  Dominion  Co.  v. 
Lewisohn,  210  D.  S.  206,  28  Sup.  Ct  634,  62 
L.  Ed.  1025;  Kunkle  v.  Soule,  supra),  nor, 
therefore,  could  a  shareholder  In  its  behaU; 
but  tills  action  is  by  shareholders  on  behalf 
of  the  company  and  so  cannot  be  maintained 
for  inadequacy  of  consideration.  It  would 
seem,  too,  under  the  evidence,  that  there  is 
no  equity  in  their  position,  because  the  can- 
cellation of  Kunkle's  stock  would  inure  to 
the  benefit  of  those  stockholders  who  aided 
in  the  alleged  unlawful  transaction  as  well 
as  those  who  are  innocent.  Old  Dominion 
Co.  V.  Lewisohn,  supra. 

[2]  In  parts  of  the  brief,  it  is  true,  the 
plaintiffs  In  error  argue  and  cite  authorities 
as  If  the  suit  were  on  their  own  account  and 
based  on  the  sale  to  the  public  and  to  them 
of  stock  which  bad  been  issued  full  paid  for 
an  Inadequate  consideration  ;  but.  If  that  were 
so,  they  should  have  alleged  and  proved  tliat 
they  were  innocent  purchasers,  which  they 
have  not  done.  Old  Dominion  Co.  v.  Lewi- 
sohn, supra.  So  even  if  the  bill  were  on  their 
own  behalf,  it  was  rightly  dismissed. 

[3]  They  have  alleged,  moreover,  that  they 
acquired  their  stock  upon  an  original  issue 
thereof  by  the  company  to  them,  and  we 
should  Infer,  from  some  of  the  evidence  and 
from  allegations  In  the  answer,  that  they 
paid  50  per  cent  less  than  par,  though  it 
was,  we  may  presume,  issued  to  them  full 
paid.  If  this  is  true,  their  stock,  upon  which 
alone  they -have  standing  to  maintain  their 
suit,  whether  on  their  own  behalf  or  the  com- 
pany's. Is  tainted  with  the  same  pollution 
as  that  which  they  charge  against  Kunkle's, 
and  therefore  they  are  not  in  court  with 
clean  hands. 

Again,  the  answer  alleges  that  all  the  stock 
was  In  reality  issued  to  Kunkle  in  consider- 
ation of  the  assignment  of  processes,  etc.,  by 
him,  and  that  49  per  cent  was  then  donated 
to  the  company  by  him  as  treasury  stock  and 
was  the  source  of  the  holdings  of  the  plain- 
tiffs; and  defendant  argues  that  therefore, 
if  his  stock  Is  defective,  theirs  Is. 

The  argument  is  sound  if  the  allegations 
are  true  (Old  Dominion  Co.  v.  Lewisohn,  210 
r.  S.  206,  215,  28  Sup.  Ct  634,  52  L.  Ed. 
1025),  and  we  must  consider  them  true  be- 
cause the  issues  are  found  generally  for  de- 
fendant 

[4]  Flaintiers  In  error  are  right  that  we 
did  not,  by  our  former  decision,  intend  to  cut 


off  plaintifTs  right  to  show  want  of  consid- 
eration at  the  second  trial  if  he  could  and 
the  court  below  did  not  do  so.  The  trial 
judge  said,  to  be  sure,  in  the  course  of  soni«> 
remarks,  that  he  regarded  our  former  deci- 
sion as  eliminating  the  question  of  consider- 
ation, but  that  was  not  a  finding  (Jones  v. 
Boyer,  68  Colo.  568,  193  Pac.  492),  and  we 
must  suppose  that  it  was  made  with  refer- 
ence to  the  evidence  befo^re  him.  The  evi- 
dence as  to  consideration  was,  substantially, 
the  same  as  at  the  first  trial,  and,  in  contem- 
plation of  that  situation,  he  was  right  In  say- 
ing that  our  former  opinion  was  decisive;  In 
no  vi^w  of  the  case,  then,  could  a  decree  for 
plaintlfTs  have  been  supported. 

There  are  22  assignments  of  error  in  the 
admission  and  exclusion  of  evidence.  We 
have. examined  both  the  abstract  and  record 
upon  these  points  and  can  find  no  error  in 
any  of  them,  which.  In  view  of  what  haa 
been  said  above,  could  liave  affected  the  re- 
sult 

Judgment  affirmed. 

SCOTT,  O.  J.,  and  TELLER,  J.,  not  partlc- 
IX)atIng. 

(71  Colo,  ns) 
WISHERED  V.  NOONEN.     (No.  tOOIO.) 

(Supreme  Conrt  of  Colorado.    March  6^  1922. 
Rebearhig  Denied  April  3,  1922.) 

Vendor  and  purcliaser  <3=>95 (2)— Extension  of 

time  for  iiwtallment  payment  waiver  of  right 

of  rescission. 

Where  the  contract  for  sale  of  land  gave 

the  vendor  the  right  to  declare  the  contract 

void  if  installments  were  not  met,  extension 

of  time  for  payment  of  installments   held  a 

waiver  of  the   right  to  rescind. 

Error  to  District  Court,  City  and  County 
of  Denver;  Clarence  C.  Morley,  Judge. 

Action  by  Samuel  O.  Wishered  against 
John  T.  Noonen.  From  Judgment  sustaining 
demurrer  to  the  complaint  and  dismissing 
the  action,  plaintiff  brings  error.  Reversed 
and  remanded. 

S.  R.  Robertson  and  N.  Walter  Dixon, 
both  of  Denver,  for  plaintiff  in  error. 

Henry  &  Ferguson,  and  J.  B.  Robinson, 
all  of  Denver,  for  defendant  in  error. 

BAILEY,  J.  Plaintiff,  Wishered,  made  a 
contract  with  defendant,  Noonen,  for  the  par- 
chase  of  certain  land  for  $55,010.00,  of  which 
$4,360.00  was  paid  down,  the  balance  to  be 
paid  in  instalments.  Wishered  went  Into  pos- 
session of  the  land,  and  so  continued  from 
the  date  of  the  contract,  December  6th,  1915, 
until  November  20th,  1916.  During  thiB 
period  he  paid  on  the  purchase  price'  and  In- 
terest an  additional  $3,001.60,  making  a  total 
payment  of  $7,361.60. 
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On  November  20th,  1916,  the  contract  was 
abandoned  by  mutual  consent,  and  in  con- 
sideration of  the  payments  theretofore  made, 
defendant  gave  W'ishcred  a  new  contract  or 
option  to  purchase  the  land,  at  a  price  re- 
duced from  the  original  sum  fixed  to  the  ex- 
tent of  the  payments  Wishered  had  already 
made.  The  amount,  which  was  to  be  paid  in 
instalments  under  the  option  contract  was 
$50,062.92.  The  first  instalment  became  due 
on  May  1,  1917.  The  new  contract  had  the 
following  provisions: 

"Time  shall  be  the  essence  of  this  proposal, 
and  if  you  faU  to  make  the  payment  falling  due 
on  or  before  the  Ist  day  of  May,  1917,  or  any 
subsequent  payments,  as  and  when  the  same 
shall  fall  due  as  herein  provided,  or  shall  fail 
to  pa;  the  taxes  against  the  said  premises  as 
and  when  the  same  shall  become  due  and  pay- 
able, then  this  writing  shall,  at  the  option  of 
the  undersigned,  become  absolutely  null  and 
void  and  of  no  force  and  effect,  and  any  pay- 
ments which  you  may  have  theretofore  made 
Bhall  belong  to  me  as  liquidated  and  agreed 
damages  and  as  compensation  for  the  use  and 
occupancy  of  said  premises." 

Plaintltf  remained  in  possession  under  this 
option  long  after  the  first  day  of  May,  1917, 
when  the  Instalment  of  $8,782.00  fell  due. 
He  failed  to  make  the  payment  then  and 
presently  thereafter  defendant  demanded  the 
same,  or  at  least  $2,000.00  of  it  Plaintiff 
replied  that  he  could  not  then  pay  the  $2,000.- 
00  but  would  make  arrangements  to  do  so 
soon.  Noonen  responded  that  it  would  not  be 
necessary  for  Wishered  to  raise  the  money, 
as  he,  Wishered,  would  be  able  to  sell  the 
land  shortly,  and  could  then  make  payment. 
It  appears  that  thereafter,  and  until  July 
5,  1917,  defendant  frequently  consulted  with 
plaintiff  in  regard  to  the  sale  of  the  land, 
was  cognizant  of  plaintiff  having  negotiations 
with  prospective  purchasers,  and  made  no 
further  demand  for  payment  of  the  overdue 
instalment,  but  allowed  and  encouraged 
plaintiff  to  continue  his  efforts  to  effect  a 
sale. 

Notwithstanding  this  situation,  on  July  7, 
1917,  defendant,  without  notice  to  or  demand 
upon  plaintiff,  sold  the  land  covered  by  the  op- 
tion to  another.  Plaintiff  brought  this  action 
for  damages  In  the  sum  of  $15,000.00.  De- 
fendant filed  a  general  demurrer,  which  was 
sustained.  Plaintiff  elected  to  stand  upon 
his  case  as  made,  and  a  Judgment  of  dis- 
missal was  entered.  It  is  that  Judgment 
which  is  now  here  for  review. 

There  is  no  dispute  of  fact.  The  only 
question  is  whether  defendant  by  his  words 
and  acts  waived  his  right  to  terminate  the  | 
option  at  the  time  the  first  instalment  was 
due.  As  to  the  manner  in  which  waiver  may 
be  effected  it  is  said  in  40  Cye.  267: 

"Waiver  is  a  matter  of  fact  to  be  shown 
by  the  evidence.  It  may  be  shown  by  ex- 
press declarations,  or  by  acts  and  declarations 


manifesting  an  intent  and  purpose  not  to  claim 
the  supposed  advantage,  or  it  may  be  shown 
by  a  course  of  acts  and  conduct,  and  in  some 
cases  will  be  implied  therefrom.  It  may  also 
be  shown  by  so  neglecting  and  failing  to  act  as 
to  induce  a  belief  that  there  is  an  intention  or 
purpose  to  waive.  Proof  of  express  words  is 
not  necessary,  but  the  waiver  may  be  shown 
by  circumstances,  or  by  a  course  of  acts  and 
conduct  which  amounts  to  an  estoppel." 

It  is  contended  by  defendant  in  error  that 
the  option  in  question,  having  expired 'by  its 
terms  because  of  the  failure  of  plaintiff  to 
make  payments  as  agreed,  he,  the  defendant, 
had  a  right  to  declare  it  forfeited  at  any 
time,  and  retain  the  money  paid.  Ordinarily 
that  might- be  the  case,  but  under  the  facts 
alleged  in  the  complaint,  the  truth  of  which 
is  admitted  by  the  demurrer,  defendant  in 
legal  effect  extended  the  option  until  such 
time  as  plaintiff  either  sold  the  land,  or 
made  the  past  due  payment,  or  until  he  had 
formally  given  notice  of  his  intention  within 
a  reasonable  time  limit  to  declare  the  option 
at  an  end.  Upon  the  facts  and  circumstances 
as  set  out  in  the  complaint,  the  action  of  the 
court  In  sustaining  the  demurrer  to  It,  and  in 
entering  a  Judgment  of  dismissal,  were  both 
erroneous.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded,  for  further 
proceedings  in  harmony  with  the  views  herein 
expressed. 

Judgment  reversed  and  cause  remanded. 

TELLEB  and  BUBKB,  JJ.,  concur, 


NESTEROFF  V.  PEOPLE. 


(71  Colo.  208) 
(No.  10039.) 


(Supreme  Court  of  Colorado.     Feb.  6^  1922. 
Behearing  Denied  April  3,  1922.) 

1.  Witnesses  ®=>2( I)— Discretion  In  refusal  to 
call  witness  at  state's  expense  held  properly 
exercised. 

Where  it  was  shown  that  the  proposed  tes- 
timony of  a  witness  as  to  statements  to  accused 
bad  been  given  by  bim,  the  refusal  of  the  court 
to  summon  the  witness  at  the  expense  of  the 
people  under  Rev.  St.  1908,  §  2005,  was  not  an 
abuse  of  discretion. 

2.  Criminal  law  <8=»I038(I),  1056(1) —Where 
no  objection  nor  excsption.  Instructions  not 
considered  on  appeal. 

Where  instructions  were  not  objected  to 
and  no  exceptions  were  saved,  questions  relat- 
ing thereto  will  not  be  considered  on  appeal. 

3.  Criminal  law  ®=3642— No  abuse  of  discretion 
In  refusal  to  appoint  interpreter. 

In  a  prosecution  for  murder,  where  the  wit- 
nesses spoke  English  imperfectly,  the  appoint- 
ment of  an  interpreter  was  discretionary,  and 
no  abuse  is  shown,  where  the  jurors  understood 
the  witnesses. 
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4.  WItneasM  <8=3370 (5)— Inquiry  as  to  parti- 
sanship held  proper. 

When  a  witneas  for  defendant  admitted  that 
defendant  owed  him  money,  thereby  demon- 
strating his  partisanship,  it  was  proper  for 
the  district  attorney  to  inquire  if  this  fact  in- 
fluenced  him. 

5.  Criminal  law  ^=>720(9)  —  Comment  on 
threats  and  Intimidations  of  state's  witness 
Justified  by  evidence. 

In  a  prosecution  for  mnrder,  where  the 
(■ridence  showed  an  attempt  to  bribe  and  intim- 
idate a  state's  witneas,  comment  of  the  dis- 
trict attorney,  referring  to  "threats  and  intimi- 
dations" employed  by  "friends  of  defendant" 
was  Justified. 

8.  Homicide  «=3332(3)— Verdlet  based  on  con- 
flicting evidence  not  disturbed. 
In  a  prosecution  for  murder,  evidence  heUt 
80  conflicting  that  verdict  will  not  be  disturbed. 

En  Banc. 

Error  to  District  Court,  Bontt  County; 
Francis  B.  Bonclc,  Judge. 

Costa  D.  Nesterofl  was  conTtcted  of  mnr- 
der in  the  first  degree*  and  he  brings  error. 
.Affirmed. 

Joseph  K.  Bozard,  of  Steamboat  Springs, 
and  Arthur  K,  Morrison,  of  Denver,  for  plain- 
tiff In  wror. 

Victor  E.  Keyee,  Atty.  Gen.,  and  Charles 
R.  Conlee,  Asst  Atty.  Gen.,  for  the  State. 

BURKE,  J.  Plaintiff  in  error  (hereinafter 
referred  to  as  defendant)  was  convicted  of 
murder  in  the  first  degree.  The  jury  fixed 
the  penalty  at  life  Imprisonment,  and  sen- 
tence was  pronounced  accordingly. '  To  re- 
view tbat  Judgment  defendant  sues  ont  this 
writ  Of  his  27  assignments  the  foUowljig 
alleged  errors  are  argued:  (1)  The  refusal 
of  the  court  to  summon  defendant's  witness 
Louis  Evanotf  at  the  expense  of  the  people 
under  section  2005,  R.  S.  1908;  (2)  the  giv- 
ing of  a  portion  of  instruction  No.  1 ;  (3)  the 
refusal  of  the  court  to  appoint  an  interpre- 
ter; (4)  conduct  of  the  district  attorney  In 
asking  Insinuating  questions  and  malclng  Im- 
proper comments  in  argument;  (5)  the  In- 
sufficiency of  the  evidence  to  support  the  ver- 
dict. 

[1]  1.  The  aflSdavit  required  by  said  sec- 
tion 2005,  R.  S.  190S,  was  made  on  behalf  of 
defendant  as  to  eight  witnesses.  Seven 
were  allowed  by  the  court  One  of  those  was 
not  used  by  the  defense.  Subpoena  for  Louis 
Evanoff  was  refused.  It  was  contended  tbat 
deceased,  in  conversation  with  this  witness, 
had  threatened  defendant  Defendant  him- 
self when  on  the  stand  was  permitted  by  the 
court  to  recite  Louis  EvanofTs  report  to  him 
r>f  this  alleged  threat.  The  matter  thus  went 
before  the  Jury,  with  no  opportunity  to  the 
people  to  test  it  by  cross-examination.    Fur- 


thermore It  appears  to  have  been  InunaterlaL 
The  position  of  the  defense  was  that  the  kill- 
ing was  accidental,  and  the  court  so  instruct- 
ed the  Jury  without  objection.  Counsel  for 
defendant  admit  that  the  issuance  of  tbe 
order  as  to  this  witness  rested  in  the  sound 
discretion  of  the  court  Tbe  record  clearly 
shows  that  discretion  to  have  been  pr<^ierly 
exercised. 

[2]  2.  The  portlm  of  Instructlim  No.  1 
complained  of  was  clearly  not  prejudicial, 
and,  in  view  of  the  fact  that  no  objection  was 
made  and  no  exception  saved  to  this,  or  any 
other  instruction,  we  deem  it  unnecessary  to 
give  It  further  consideration.  IMHtson  et  al. 
v.  People,  49  Colo.  219,  238,  112  Pac  T94: 
Zail  Jewelry  Co.  et  al.  ▼.  Stoddard  et  al.. 
68  Colo.  305,  397,  100  Pac.  606. 

[3]  3.  A  number  of  the  witnesses  were  Bul- 
garians, who  spoke  English  imperfectly. 
Questions  and  answers  were  frequently  re- 
peated and  explained.  Jurors,  wheo  In 
doubt  were  encouraged  to  Interrogate,  and 
did  so  freely.  The  appointment  of  an  inter- 
preter was  several  times  suggested.  No  ob- 
jection was  made  or  exception  saved  to  the 
failure  of  the  court  to  so  act  The  Jurors 
were  asked  if  they  imderstood  tbe  witnesses, 
and  answered  in  the  affirmative.  Tbe  ap- 
pointment was  discretionary,  and  no  abuse 
is  shown.  People  v.  Moriue,  138  CaL  626,  72 
Pac.  166;  State  v.  Shea,  78  Wash.  342.  139 
Pac.  203;  State  t.  Inich,  55  Mont  1. 178  Pac 
230,  234. 

[4,  f  ]  4.  (Certain  questions  asked  by  the 
district  attorney  assumed  an  attempt  to  bribe 
or  intimidate  people's  witness  CheoSkoroff. 
The  latter  himself  testified  that  these  acts 
had  occurred.  Defendant's  witness  Kabarolf 
Remonstrated  his  partisanship.  He  admitted 
that  defendant  owed  him  money.  The  dis- 
trict attorney  inquired  if  this  fact  Inflnoiced 
him.  The  question  was  clearly  proper.  In 
argument  the  district  attorney  referred  to 
"threats  and  intimidations"  employed  by 
"friends  of  defendant"  to  prevent  the  peo- 
ple's witness  Cheoskoroff  from  testifying.  In 
view  of  the  latter's  testimony  this  comment 
was  Justified. 

[6]  5.  Defendant  was  charged  with  the 
murder  of  Pete  Evanoft  on  July  10,  1920.  A 
quarrel  had  arisen  between  them  C(Hicemlng 
a  shovel.  The  people's  witnesses  say  that  a 
fight  ensued,  in  which  defendant  was  worst- 
ed; that  he  went  to  his  house  near  by,  and 
within  a  few  minutes  returned  with  a  single- 
barrel  shotgun,  cursing  deceased,  calling  him 
names,  and  saying,  "I  show  you  now ;  I  will 
kill  you;"  that  a  struggle  took  place,  both 
men  at  one  time  having  hold  of  the  gun; 
that  defendant  "jerked  that  shotgun,  and  the 
shot  go  off";  that  deceased  "fell  down  on 
the  ground";  that  defendant  said  to  a  by- 
stander, "Don't  talk  to  anybody";  that  ttie 
fatal  shot  was  fired  within  three  or  four  mln- 
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ntes  after  defendant  retnmed  wltb  his  gan ; 
that  after  he  fell  deceased  exclaimed,  "He 
kill  me;"  that  deceased  "was. shot  right  here 
behind  the  bin"  "a  couple  of  inches  below 
the  pelvic  bone";  and  that  the  thigh  bone 
was  fractured,  and  the  shot  went  np  Into  the 
abdomen. 

Defendant  testified  that  Jnst  prior  to  the 
fight  deceased  had  made  to  seveml  other  per- 
sons threats  to  kill  him.    None  of  the  others 
so  testified.     Defendant  further  says   that 
after    the  fight    he    went    into  his    house, 
changed   his   clothes,   did   some  honsework, 
went  outside  again,  and  found  that  the  gath- 
ering had  dlsitersed,  and  no  person  was  In 
si^t;  that  he  returned  fb  his  house,  worked 
there  a  short  time  longer,  then  took  his  gun 
and  started  ont  'to  hunt  for  a  rattlesnake, 
concerning  which  there  had  been  some  no- 
toriety In  the  commtmlty ;  that  while  Investi- 
gating a  disturbance  amongst  his  hogs  be 
heard  footsteps  behind  him,  but  did  not  look  i 
rsnnd  until  they  were  very  close ;    that  he  | 
thereupon  discovered  deceased  very  close  to  j 
him  with  a  dub  in  his  hands ;  that  deceased  I 
said,  "I  am  going  to  knock  your  brain  out,"  | 
and  struck  him  with  the  clnb;   that  a  scnf- 1 


14  Caio.  198,  28  Pac.  340;     Mow  et  aL  T. 
People,  81  Colo.  351,  358,  72  Pac.  1008. 
The  Judgment  la  affirmed. 

SCOITF.  O.  T.,  not  participating;  TEUiEB, 
J,,  acting  as  Chief  Jnstlcei 


<104  Or.  129) 
BACKUS  V.  WEST  et  DX.* 

(Supreme  Court  of  Oregon.    March  28,  1922.) 

1.  Landlord  aad  teaant  «s>202(3)— Provision 
for  pay  meat  of  rent  on  or  bofer*  1 0th  day  of 
month  refer*  to  rant  of  month  In  whioh  pay- 
ment made. 

A  lease  requiring  the  monthly  rent  to  be 
paid  on  or  before  the  10th  day  of  each  month 
meant  that  the  rent  shonld  be  paid  on  or  before 
the  10th  day  of  the  month  to  which  the  pay- 
ment was.  applicable,  and  not  that  the  rent  of 
the  following  month  or  preceding  month  should 
be  80  paid. 

2.  Landlord  and  tenant  «=»I08(I)— Lease  au- 
thorizing landlord  to  retake  possession  on  de- 
fault was  valid. 

A  lease  making  time  the  essence  of  the 


fle  ensued  for  the  possession  of  the  gun;  that  agreement  and  providing  that  in  case  of  default 
some  one  came  behind  defendant  and  grabbed  in  paying  monthly  reotols  the  landlord  might 
hold  of  tbe  gun,  and,  while  being  so  held,  it  re-enter,  retake  posBession  of  the  land  and  per- 
went  off;  that,  turning  round  he  discovered  sonal  property,  remove  all  persons  therefrom, 
this  person  to  be  one  Popoff  (since  deceased);  !  ""^  terminate  the  lease,  though  a  hard  contract, 

was  vahd. 


that  after  the  explosion  Bvanotf  cried  out, 
"He  killed  me!" 

There  is  no  evidence  that  at  the  time  of 
tbe  fight  or  tbe  shooting  deceased  had  a  weap- 


3.  Landlord  and  tenant  «=»2IS(I)— Tender  of 
rent  by  subtoMnt  declined  by  landlord  held 
an  inoufflelent  tender. 


on  of  any  kind,  unless  it  be  the  stick  or   _P*51 5"  '^^t''",  P"^tr  ?'  ««tate  nor  of 
•  1.  i    u!a  jxi.j<j^n«.  _..i  contract  between  a  lessor  and  a  subtenant  of 

dub  testified  to  by  defendant    The  correct- ' 

ness  of  many  of  the  court's  rulings  on  the  ad- 
mission or  rejection  of  evidence  is  argued  at 
some  length  by  counsel  for  defendant.  As  to 
those  of  moment  the  record  discloses  no  ob- 
jections made  or  exceptions  saved. 

Enough  only  of  this  evidence  has  been  re- 
cited to  indicate  clearly  Its  confilcting  char- 
acter. The  rule  in  such  cases  Is  well  estab- 
lished. It  Is  peculiarly  applicable  here. 
Aside  from  the  conflict  thus  disclosed  by  the 
record,  several  of  these  witnesses  illustrated 


the  lessee,  and  the  subtenant  could  not  compel 
the  lessor  to  accept  rent  from  her,  and  her 
tender  of  rent  to  the  lessor  was  insufficient 
as  a  tender  of  the  rent 

4.  Landlord  and  tenant  $=3202(3)— Tender  of 
oheek  marked  to  apply  on  December  rent  held 
not  sufficient  tender  of  November  rent. 

Under  a  lease  making  the  rent  for  each 
month  payable  on  or  before  the  10th  day  of 
the  month,  it  was  competent  for  lessee  to  ten- 
der the  December  rent  on  November  11th,  and 
the  offer  on  that  day  of  a  check  stating  on  its 


their  testimony  by  enacting  before  the  Jury  i  '<"*  t*"**  '*  '^'■*  to  apply  on  the  December  rent 
the  scene  which  they  had  witnessed,  showing    ""■  "".^  ■  ^ood  tender  of  the  November  rent. 


relatively  where  the  participants  stood,  how 
tbe  gun  was  held,  its  position,  and  the  posi- 
tion of  the  contestants  when  the  fatal  shot 
was  fired — all  of  which  matters,  doubtless 
perfectly  clear  to  judge  and  jurors,  cannot 
be  made  so  here.  When  we  add  to  these  tbe 
element  of  broken  English,  often  easily  com- 
prehended and  Interpreted  when  the  speaker 
is  before  us,  but  somewhat  obscure  on  the 
printed  page.  It  would  seem  that  if  there  was 
ever  a  •case  where  every  reason  existed  for 
the  rule  that  a  verdict  based  upon  confilcting 
evidence  will  not  be  disturbed  it  is  the  Case 
before  ns.    HaOack  et  al.  v.  StockOale  et  al.. 


especially  as  it  was  too  late  and  was  made  pay- 
able to  the  tenant  in  trust  for  tbe  landlords 
and  not  indorsed  by  any  one. 

5.  Landlord    and    tenant   «=9l6|  ( I )— Landlord 
re-entering  held  not  to  have  converted  ten- 
ant's property  by  fortaiddlno  trespass. 
A  landlord   who  re-entered  rightfully  and 
took  possession  of  the  property  for  default  in 
the  rent  held  not  to  have  converted  the  house- 
hold goods  and  wearing  apparel  by  posting  a  no- 
tice forbidding  trespasses  by  the  tenant  or  his 
representatives,  as  the  tenant  would  not  have 
committed  a  trespass  by  going  on  the  premises 
without  a  breach  of  the  peace  only  to  move  his 
property  without  unnecessary  delay  or  damage. 
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6.  Landlord  and  tenant  «=3tSI( I)— Landlord 
re-«ntoring  held  not  to  have  converted  person- 
al property  by  wamlng  tenant  not  to  go  on 
premises. 

A  landlord  who  had  the  right  to  and  did 
re-enter  and  take  possession  for  default  in  the 
payment  of  rent  held  not  to  have  converted  the 
tenant's  household  goods  and  wearing  appar- 
el by  telling  the  tenant  that  be  could  not  come 
on  the  premises  or  set  foot  thereon  without  an 
o£5cer  of  the  law. 

7.  Landlord  and  tenant  «=>I6I  (I)— Right  to  re- 
enter and  remove  all  persons  Includes  right 
to  remove  goods. 

A  landlord's  right  under  a  lease  to  re-enter 
and  take  possession,  terminate  the  lease,  and 
expel  and  remove  all  persons  from  the  prem- 
ises in  rase  of  default  in  the  payment  of  rent 
necessarily  includes  the  right  to  remove  the 
goods  of  such  persons,  and  such  removal  is  not 
a  conversion  if  done  with  reasonable  dispatch. 

8.  Landlord  and  tenant  €=>I6I  (I)— Temporary 
Interference  with  tenant's  possession  of  per- 
sonal property  held  necessary  Incident  of 
right  to  resume  possession. 

Where  a  landlord  was  entitled  to  and  did 
re-enter  and- take  possession  on  default  in  the 
payment  of  rent  his  keeping  the  teaant  tempo- 
rarily out  of  the  possession  of  household  goods 
and  wearing  apparel  held  a  necessary  incident 
of  his  right  to  resume  possession. 

9.  Trover  and  conversion  «=>70— Judgment 
transfers  title. 

The  effect  of  a  judgment  in  trover  and  sat- 
isfaction thereof  is  to  transfer  to  the  defendant 
as  of  the  date  of  the  conversion  the  title  to  the 
property  converted. 

10.  Trover  and  conversion  iS=339— Evidence  of 
mistreatment  of  property  after  conversion 
Immaterial. 

Since  satisfaction  of  a  judgment  in  trover 
transfers  title  to  defendant,  evidence  of  mal- 
treatment of  the  property  by  defendant  or  those 
acting  for  him  after  the  conversion  is  inadmis- 
sible. 

11.  Evidence  ®=>3I8(5)— Receipts  hearsay  and 
Inadmissible  hetween  third  persons  to  show 
amounts  paid. 

Receipts  from  dealers  for  payments  for  fur- 
niture were  hearsay  and  inadmissible  between 
third  persons  to  show  the  amounts  paid  for  the 
furniture. 

12.  Landlord  and  tenant  is=3l6l  (I)— Landlord 
re-ertering  held  not  to  have  converted  cat- 
tle where  he  did  not  deny  defendant's  title. 

A  landlord  who  had  the  right  to  and  did 
re-enter  and  take  possession  for  default  in 
the  payment  of  rent  did  not  convert  the  de- 
fendant's cattle  where  he  never  claimed  title  to 
them  or  did  any  act  inconsistent  with  plain- 
tiff's title. 

13.  Trover  and  conversion  «=944 — Measure  of 
damages  stated. 

The  true  measure  of  damages  for  the  con- 
version of  personal  property  is  its  reasonable 
market  value  at  the  time  and  place  of  conver- 
sion. 


14.  Evidence  €=3l  13 (2)— Evidence  of  vain*  at 
time  other  than  conversion  of  doubtful  ad- 
misslbllity. 
In  an  action  for  the  conversion  of  personal 
property,  the  admission  of  remote  transactioiu 
respecting  the  valne  of  the  property  at  some 
former  time  is  of  doubtful  propriety,  and  not 
to  be  encouraged,  especially  where  the  prop- 
erty has  a  known  market  value  at  tbe  time  of 
the  conversion. 

Department  1. 

Appeal  from  Circuit  Court,  Mtiltnomah 
County;  J.  P.  Kavanangh,  Judge. 

Action  by  3.  E.  Backus  against  Bnrt  West 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Reversed .  and  remanded- 

C.  L.  Wbealdon,  of  Portland  (Ralph  R. 
Duniway,  of  Portland,  on  the  brief),  for  ap- 
pellants. 

Jay  Bowerman,  of  Portland,  for  roBpond- 
ent 

BURNEJTT,  C.  J.  This  Is  an  action  for  the 
conversion  of  personal  property.  The  gen- 
esis of  the  transaction  out  of  wh]r>h  this 
dispute  arises  was  a  lease  dated  June  30. 
1916.  from  the  defendants  to  the  plaintiff 
and  his  brother,  the  latter  of  whom  without 
dispute  asBigned  his  share  of  the  lease  to 
the  plaintiff.  The  lease  included  about  ^2 
acres  of  land  in  Columbia  county,  together 
with  cattle,  horses,  hogs,  and  farming  im- 
plements thereon,  the  place  being  a  wdl- 
stocked  dairy  farm. 

Concerning  the  rent,  the  contract  contain- 
ed this  provision: 

"That  the  said  parties  of  the  second  part  will 
pay  the  parties  of  the  first  part,  during  the 
first  year  of  said  term,  a  monthly  rental  of 
three  hundred  dollars  ($300.00)  per  month, 
payable  in  cash  on  or  before  the  10th  day  of 
each  and  every  month,  and  the  sum  of  three 
hundred  thirty-five  dollars  ($335.00)  per  month 
for  the  remaining  four  years  of  said  term,  to 
be  paid  on  or  before  the  10th  day  of  each  and 
every  month  as  the  same  shall  become  due." 

As  to  replacement  of  stock  and  the  like, 
there  was  this  stipulation: 

"The  parties  of  the  second  part  agree  aa  a 
part  of  the  consideration  of  this  lease  to  leave 
on  the  premises  above  described,  upon  the  va- 
cancy of  the  premises  at  the  termination  of 
this  lease,  substantially  the  same  amount  and 
kind  of  crops  growing  thereon  as  now  received 
from  the  lessor,  said  crops  consisting  of  forty 
acres  of  oats,  five  acres  of  wheat,  forty  acres 
of  oats  and  vetch,  thirty  acres  of  com,  and  two 
acres  of  potatoes,  and  of  the  personal  prop- 
erty above  described,  the  parties  of  the  aec- 
ond  part  agree  that  upon  the  termination  of  this 
lease,  they  will  surrender  to  the  partiea  of  the 
first  part,  the  same  number,  kind  and  quality 
of  cattle,  calves,  horses,  poultry,  farming  im- 
plements, etc.,  as  those  received  from  the  les- 
sors as  above   described,   or  in  lieu   thereof, 
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property  of  equal  value,  agreeable  to  and  to  the 
MtiBfaetio&  of  the  parties  of  the  first  part" 

The  instmment  condnded  with  this  defeas- 
ance clanse: 

"It  is  mutuMly  agreed  that  time  is  of  the  es- 
sence of  this  agreement,  and  that  should  de- 
fault be  made  in  any  of  the  covenants  or  agree- 
ments herein  contained  on  the  part  of  the  par- 
ties of  the  second  part,  or  should  default  be 
made  in  the  payment  of  each,  either,  or  ail  of 
tfae  monthly  payments,  as  above  specified,  as 
and  when  the  same  shall  become  due  and 
payable,  it  sliall  be  lawful  for  the  parties  of  the 
first  part  or  their  duly  authorized  agents  to  re- 
enter the  premises  described,  retake  possession 
thereof,  including  the  personal  property  de- 
scribed, and  remove  all  persons  from  said  prem- 
ises and  to  terminate  this  lease." 

The  plalntlfT  claims  that  he  was  residing 
with  his  wife  in  the  dwelling  hoase  on  the 
premises,  and  that  on  or  about  November  16, 
1916,  the  defendants. broke  into  the  building 
and  "took  from  the  possession  of  the  plain- 
tifT  and  into  their  own  possession,  and  con- 
verted to  their  own  use,  the  following  de- 
scribed goods  and  chattels,  then  and  there 
the  personal  property  of  this  plaintiff  and 
his  wife."  The  complaint  then  describes  un- 
der that  count  a  lot  of  household  furniture, 
wearing  apparel,  and  household  supplies. 
There  are  also  Involved  the  live  stock  and 
implements  Included  in  the  lease,  and  the 
crops  grown  on  the  place  and  harvested  dur- 
ing the  i'A  months  the  plaintiff  was  In  i>08- 
nession.  It  is  said  further  that  the  plain- 
tiffs wife  transferred  to  the  plaintiff  all 
her  chose  in  action  respecting  the  property 
and  its  conversion. 

The  complaint  Is  traversed  by  the  answer 
In  toto  except  as  to  the  statemoit  that  the 
plaintiff  and  his  wife  were  living  In  the 
dwelling  house  on  the  premises  about  Novem- 
ber 16,  1916.  Affirmatively  the  defendants 
recite  the  giving  of  the  lease  and  charge 
that  the  lessees  violated  the  terms  thereof 
in  several  particulars,  among  others  that 
they  did  not  pay  the  rent  as  required  by  the 
lease,  setting  out  the  facts  as  they  claim; 
that  thereupon  the  defendants  re-entered  the 
premises,  took  possession  of  them,  and  noti- 
fied the  plaintiff  to  remove  his  personal  prop- 
erty therefrom ;  that  he  took  away  part  and 
left  the  remainder,  whereupon  the  defend- 
ants notified  the  plaintiff  that  unless  he  re- 
moved the  said  residue  of  his  property  from 
the  premises  the  defendants  would  cause  the 
same  to  be  removed  and  stored  at  his  ex- 
pense and  risk,  in  consequence  of  which,  ow- 
ing to  the  failure  of  the  plaintiff  to  remove 
his  goods,  the  defendants  stored  them  in  the 
nearest  public  warehouse,  the  same  being  in 
Portland.  Or.,  and  notified  the  plaintiff 
thereof;  that  thereafter  he  removed  part 
or  all  of  his  property  from  the  warehouse; 
and  that  the  defendants  have  no  charge  or 
control  over  it 

Replying,  the  plaintiff  admits  the  le&ae. 


bnt  cballengea  the  answ»  In  important  par- 
ticulars, saying  that  on  July  1,  1916,  the 
plaintiff  with  his  brother,  cotenant,  took 
possession  of  the  property,  and  that  there- 
after, on  November  8,  1916,  the  plaintiff 
sublet'  the  premises  and  personal  property 
until  December  1,  1920,  to  one  Nellie  K. 
Smith,  with  the  understanding  and  agree- 
ment, however,  that  the  plaintiff  was  to  re- 
main and  continue  in  charge  thereof  on  a 
salary  as  the  superintendent  for  said  Nellie 
K.  Smith,  and  that  as  such  superintendent  he 
continued  in  possession  of  the  properties  un- 
til November  16,  1916,  when  he  was  dispos- 
sessed as  in  the  amended  complaint  alleged. 
On  the  issues  thus  formed  a  trial  was  had 
and  a  verdict  rendered  against  the  defend- 
ants assessing  damages  in  the  sum  of  $5,500. 
The  verdict  reads  thus: 

"We,  the  Jury  impaneled  and  sworn  to  try 
the  above-entitled  cause,  find  our  verdict  for 
the  plaintiff  and  afcainst  the  defendants,  and  we 
assess  the  plaintiff's  damages  and  find  our  ver- 
dict in  bis  favor  in  the  sum  of  |5,iS00,  -as  fol- 
lows: 

HouBeboId  goods,  personal  effects,  and 
propertr  ot  that  kind  removed  and  stored 
In  warehouse $3,100  00 

Hay,  grain,  teed,  ensilage,  potatoes,  and 
apples    2,000  00 

Live    stock 400  00 


tS,EOOOO" 


It  appears  from  the  evidence  that  consider- 
able friction  arose  between  the  parties  early 
in  the  tenancy,  and  that  on  November  16, 
while  the  plaintiff  and  his  wife  were  absent 
from  the  premises  the  defendants  re-entered, 
resumed  possession,  took  the  plalntiCr*s  house- 
hold furniture  out  of  the  house,  in  large 
part  at  least,  storing  it  in  the  woodshed  and 
on  the  porches  of  the  bouse.  When  the  plain- 
tiff and  his  wife  returned  in  the  evening, 
they  were  forbidden  by  the  defendants  to 
enter.  A  few  days  later  the  plaintiff  and 
his  wife  returned  to  the  premises  and  de- 
manded permission  to  go  in  and  get  some 
wearing  apparel.  The  defendant  Burt  West 
said  to  them,  according  to  the  testimony  of 
the  plaintiff: 

"Yon  can't  set  foot  on  these  premises  or  come 
on  these  premises  without  an  officer  of  the 
law." 

Meanwhile  the  defendants  had  posted  on 
the  gate  at  the  entrance  of  the  premises  a 
trespass  notice  In  this  language: 

"No  trespassing  by  J.  B.  Backus,  family, 
agent,  or  representative  allowed  on  these  prem- 
ises. Violators  will  be  prosecuted  to  the  full 
extent  of  the  law."    (Signed  by  the  defendants.) 

Without  further  effort  to  gain  possession 
of  the  property  the  plaintiff  went  away.  A 
few  days  afterwards  the  defendant  Burt 
West  notified  him  to  the  effect  that  unless 
he  came  and  took  away  his  property  it  would 
be  stored  at  the  plaintiff's  expense.    As  the 
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plaintiff  did  not  come  for  the  property,  the 
defendants  had  it  removed  and  stored  In  a 
public  warehouse  in  Portland ;  that  being 
the  nearest  place  of  the  kind.  This  action 
was  begun  for  the  conversion  not  only  of 
the  household  goods,  wearing  apparel,  and 
family  supplies,  but  also  of  the  personal 
property  included  in  the  lease,  together  with 
five  head  of  cows  which  the  plaintiff  claims 
were  his  property. 

It  is  important  fo  examine  the  undisput- 
ed testimony  as  to  the  performance  of  the 
terms  of  the  lease.  It  is  averred  in  the 
reply  that  the  plaintiff  had  sublet  the  prem- 
ises to  Nellie  K.  Smith,  and  the  contract  of 
leasing  of  date  November  8,  1916,  from  the 
plaintiff  to  her,  appears  In  the  record,  cov- 
ering "all  of  the  land  and  personal  property 
leased  by  Burt  West  and  Mrs.  Burt  (Etazel 
M.)  West  In  a  certain  lease  to  3.  K  Backus 
and  W.  B.  Backus  dated  the  80th  day  of 
June,  1916,"  from  November  1,  1916,  to  De- 
cember 1,  1920.  Nellie  H.  Smith  covenanted 
with  the  plaintiff  here  to  perform  all  of  the 
conditions  which  he  was  hound  to  perform 
in  the  lease  between  himself  and  these  de- 
fendants, and  she  also  promised  to  pay  the 
defendants  the  same  rent  specified  in  the 
original  lease.  Under  these  circumstances, 
on  November  8,  by  a  letter  signed  "Mrs. 
Frank  L.  Smith,"  she  wrote  to  the  defend- 
ants at  Scappoose,  Or.,  In  this  tenor: 

"I  beg  to  inform  you  that  I  have  taken  over 
for  a  term  of  years  the  lease  of  the  real  es- 
tate and  personal  stock  which  you  made  with 
Mr.  J.  E.  Backus  and  Mr.  W.  E.  Backns.  I 
herewith  hand  you  a  check  for  $300  for  rent 
from  November  Ist,  1916,  to  December  Ist, 
1916.    Kindly  send  me  a  receipt  tor  the  rent" 

The  check  mentioned  was  one  of  Frank  It. 
Smith  payable  to  the  order  of  the  defendants 
in  the  sum  of  $300,  addressed  to  S.  M.  Mann 
&  Co.,  bankers.  On  November  9,  1916,  the 
defendants  wrote  thus  to  Mrs.  FranH  L. 
Smith,  inclosing  the  $300  cheds  already 
mentioned: 

"We  acknowledge  receipt  of  your  letter  of 
November  8,  1016,  with  your  personal  check 
for  $800,  in  which  you  state  that  you  have 
taken  over  our  lease  with  Mr.  Backus  covering 
our  land  and  cattle. 

"This  is  to  notif;  you  that  we  do  not  consent 
to  such  attempted  assignment  and  return  your 
check  herewith,  aod  you  are  denied  any  rights 
under  such  assignment  or  lease  to  Mr.  Backus 
and  are  forbidden  the  right  to  take  possession 
of  any  of  the  property  mentioned." 

Following  this  on  November  10,  Nellie  K. 
Smith  signed  and  sent  to  the  defendants  this 
letter: 

"Your  letter  of  November  9,  1916,  refusing 
my  check  received.  If  you  do  not  care  to  deal 
with  me,  of  course,  I  will  pay  the  money  to 
Mr.  Backus  and  Mr,  Backus  can  pay  his  rent  to 
you." 


On  November  11,  the  plaintiff  provided 
himself  with  a  cbeck  of  Frank  L.  Smith  read- 
ing thus: 

'November  11,  191& 
"S.  M.  Mann  &  Co.,  Bankers: 

"Pay  to  W.  B.  Backus,  in  trust  for  Bnrt  and 
Hazel  M.  West,  $300.00,  three  hundred  dol- 
lars. [Signed]    Frank  L.  Smith. 

"(Bent  West  place,  862  acre^  Dec.  1,  1916, 
to  Dec.  81, 1916,  and  personal  stock  thereon.)" 

On  that  date,  as  be  says,  he  "took  It  down 
and  handed  It  to  Mrs.  West,,  telling  her  it 
was  the  rent  money,  and  she  said:  'Nothing 
doing;  yon  are  too  late  now;  we  are  going 
to  have  the  place.'"  This  check  was  certi- 
fied by  the  cashier  of  the  bank  to  which  it 
was  addressed,  but  was  refused  by  the  de- 
fendants and  returned  to  the  plaintiff. 

[1]  It  is  material  to  determine  the  rights 
of  the  parties  growing  out  of  these  admitted 
transactions  in  respect  to  the  authority  oC 
the  defendants  to  re-enter  and  take  possea- 
slon  of  the  premises.  The  stipulation  re- 
specting the  payment  of  rent  says  that  the 
tenant  "wlU  pay  the  parties  of  the  first  part 
during  the  first  year  of  said  term  a  monthly 
rental  of  $300  per  month,  payable  in  cash 
on  or  before  the  10th  day  of  each  and  every 
month."  The  plain  meaning  of  this  language 
is  that  the  rent  must  be  paid  on  or  before 
the  10th  day  of  the  month  to  which  It  Is  ap- 
plicable. It  caimot  mean  that  It  is  to  be 
paid  on  the  10th  of  the.  preceding  month  nce- 
essarily,  or  at  all  on  the  10th  of  the  suc- 
ceeding month.  For  Illustration,  the  rent  tor, 
any  November  must  be  paid  on  or  be.  ore  the 
10th  day  of  that  November.  Bespecting  the 
payment  of  rent  section  2548,  Or.  £<.,  reads 
thus: 

"Unless  otherwise  expressly  provided  by  the 
lease  or  terms  of  holding  oil  rents  reserved 
shall  under  this  act  be  due  and  payaUe  in  ad- 
vance, and  the  tenant  shall  pay  or  tender  pay- 
ment thereof  on  or  prior  to  the  first  day  of  the 
rent  paying  period  as  in  his  lease,  or  by  the 
terms  of  his  holding,  may  be  provided,  and  no 
demand  therefor  shall  be  necessary  to  render 
a  tenant  in  default" 

In  this  instance  the  rent-paying  period  ia 
one  month,  and.  If  nothing  else  appeared  in 
the  lease  on  that  subject,  the  law  would  re- 
quire payment  on  the  1st  day  of  each  month. 
The  provision  here,  however,  that  It  must 
be  paid  on  or  before  the  lOth  day  of  die 
month  varies  the  statutory  rule  to  that  ex- 
tent, but  no  farther.  , 

[2]  The  defeasance  clause  at  the  end  of  the 
lease  la  equally  explicit  that  time  la  the 
essence  of  the  agreement,  and  that,  should 
default  be  made  in  the  payment  of  any  oS 
the  monthly  rentals  as  and  when  they  shall 
become  due  aod  payable.  It  will  be  lawfal 
for  the  landlord  to  re-enter  the  premises,  re- 
take possession  thereof  together  with  the  per- 
sonal property  described,  remove  all  persona 
from  the  premises,  and  terminate  the  leaae^ 
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Perhapa  It  is  a  hard  contract,  bat  the  parties 
had  a  right  to  make  It  In  the  yery  terms 
mentioned,  and,  as  there  is  no  frand  charged 
or  other  attack  made  upon  its  Integrity,  It 
must  stand  as  stated  and  serve  as  the  stand- 
ard which  the  parties  themselves  have  erect- 
ed to  govern  their  relations  with  each  other. 

[3]  We  next  consider  the  effect  of  the  ten- 
der by  Mrs.  Smith  of  the  check  of  her  hus- 
band dated  November  8,  1916.  It  has  been 
stated  several  times  In  decisions  in  this  Juris- 
diction tliat  between  the  lessor  and  the  un- 
der toiant  of  the  original  lessee  there  Is 
neither  privity  of  estate  nor  privity  of  con- 
tract. Holman  v.  De  Lin,  30  Or.  428,  47 
Pac  708;  Moline  v.  Portland  Brewing  Co., 
73  Or.  532,  637,  144  Pac.  572.  The  same  doc- 
trine Is  enunciated  in  Williams  v.  Michigan 
Central  Ry.  Co..  133  Mich.  448,  05  N.  W.  708, 
103  Am.  St  Rep.  458,  where  a  long  list  of 
precedents  Is  cited  In  support.  In  McDonald 
V.  May,  96  Mo.  App.  236,  69  S.  W.  1059,  it  Is 
taught  that  a  lessor  who  accepts  surrender 
of  a  lease  cannot  recover  from  a  subtenant 
unless  the  latter  attoma  to  him.  In  Wray- 
Austln  Machinery  Co.  v.  Flower,  140  Mich. 
452,  103  N.  W.  873,  it  waa  held  that  there  is 
no  privity  between  -the  owner  and  a  sub- 
tenant, and  that  the  latter  is  a  stranger  to 
an  action  by  the  former  against  the  original 
tenant  to  recover  the  leased  premises.  The 
deduction  from  this  principle  la  that.  In  the 
absence  of  the  consent  of  the  defendants  here, 
Mrs.  Smith,  being  a  subtenant  under  the 
lease  between  herself  and  the  plaintiff,  ap- 
pearing In  evidence,  assumed  no  relation 
whatever  with  the  defendants.  She  could 
not  compel  them  to  accept  from  her  any  rent 
Her  efforts  in  that  respect  were  vain  and 
without  dispute  were  flatly  declined  by  the 
defendants.  She  berseJf.  according  to  her 
letter  in  reply  to  their  retom  of  the  check, 
adopts  that  view  of  the  case,  saying  that  she 
would  pay  her  rent  to  her  immediate  land- 
lord and  that  he  could  pay  to  the  defendants. 

There  are  cased  which  on  superficial  ex- 
amination might  indicate  to  some  that  a 
subtenant  has  a  right  to  compel  the  original 
landlord  to  accept  from  him  the  rental  he 
agreed  to  pay  to  the  original  lessee.  For  in- 
stance, there  is  the  case  of  Thompson  v. 
Commercial  Guano  Co.,  93  Ga.  282,  20  S.  E. 
309.  There  the  original  landlord  had  a  lien 
on  all  crops  grown  on  the  land,  including  that 
of  the  subtenant,  for  the  payment  of  the 
rent  The  subtenant  had  given  his  nonnego- 
tiable  note  to  his  immediate  landlord,  cover- 
ing the  Installments  of  rent  to  be  paid  there- 
after. This  note  was  transferred  to  some 
one  who  had  knowledge  of  all  the  facts.  The 
subtenant  had  paid  to  the  head  landlord  the 
rent  due  from  him  \o  the  original  lessep,  and 
the  head  landlord  had  accepted  it  After- 
wards the  holder  of  the  note  began  an  action 
on  it  against  the  subtenant,  the  latter  of 
whom  successfully  defended  the  action  on  the 
ground  that  he  had  already  paid  the  rent  it 
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represented.  Pedt  v.  IngersoQ,  7  N.  T.  628, 
a  case  often  quoted,  is  one  in  which  the  head 
landlord  had  the  right  to  re-enter  for  default 
in  payment  of  the  rent  The  subtenant  paid 
to  him  the  rent  due  to  the  first  lessee  and 
successfully  resisted  an  action  by  the  latter 
for  the  same  rent  In  Kedney  v.  Rohrbach, 
14  Daly  (N.  T.)  64,  a  tenant,  having  sublet 
part  of  the  premises,  sold  the  lease  to  anoth- 
er, whom  the  landlord  accepted  as  his  tenant. 
This  was  held  to  be  a  sorrender  of  the  lease 
and  to  protect  the  subtenant  from  an  attempt 
of  his  former  landlord  to  collect  the  rent 
Moreover,  the  consent  of  the  first  lessor  was 
embodied  in  his  acceptance  of  the  subtenant 
aa  his  own  lessee.  Raubltscheck  v.  Semken, 
4  Abb.  N.  C.  (N.  Y.)  206,  note,  states  a  case 
In  which  a  subtenant  whose  immediate  land- 
lord Is  in  default  of  payment  of  rent  under 
a  lease  where  the  head  landlord  has  a  right 
of  re-entry  and  dispossession  may  pay  ^e 
rent  to  the  latter,  and  thus  protect  himself 
against  his  Immediate  landlord.  Cases  of 
that  sort  may  be  multiplied  ad  libitum,  but 
they  all  portray  sitoationB  where  the  orig- 
inal landlord,  of  his  own  volition,  accepts 
rent  from  the  subtenant,  with  the  result  that 
question  about  it  arises  between  the  original 
tenant  and  his  lessee  who  has  discharged  pro 
tanto  the  obligation  of  him  to  whom  he  owed 
immediate  duty. 

A  distinction  properly  may  be  drawn  be- 
tween a  case  of  subtenancy  and  one  where 
the  original  tenant  assigns  to  another  the 
whole  of  his  estate  under  the  lease.  The 
owner  of  the  fee  may  create  an  estate  for 
years  in  the  land  by  a  lease  to  his  tenant, 
reserving  a  rent  The  tenant,  being  thus  the 
owner  of  an  estate  In  land,  may  of  right  un- 
less restrained  by  the  terms  of  the  lease,  con- 
vey that  estate  entirely  to  another,  who  thus 
becomes  the  assignee  of  the  lease,  assuming 
all  its  obligations,  including  the  payment  of 
the  rent  By  virtue  of  the  transfer  of  this 
entire  identical  estate  originally  created  by 
the  owner  of  the  fee,  there  springs  up  by 
operation  of  law  a  privity  of  estate  between 
the  original  landlord  and  the  subteuaof. ;  that 
is  to  say,  they  are  both  concerned  in  the 
same  estate,-  the  one  as  its  creator,  and  the 
other  as  Its  assignee.  This  is  not  true,  how- 
ever, where  the  original  tenant  creates  a 
new  and  different  estate,  although  one  for 
years,  and  confers  It  as  a  lessor  upon  a  sub- 
tenant No  privity  of  estate  arises  under 
such  circumstances,  between  the  owner  in  fee 
and  the  subtenant  It  is  not  an  estate  to  the 
creation  of  which  the  owner  in  fee  has  been 
a  party.  The  contract  by  which  the  subten- 
ancy was  created  was  a  transaction  to  which 
he  was  a  stranger,  and  in  which  he  cannot  be 
compelled  by  a  subtenant  to  participate.  To 
hold  otherwise  would  be  to  overturn  the  well- 
recognized  principle  that  between  a  subten- 
ant and  the  head  landlord  there  la  neither 
privity  of  estate  nor  of  contract  In  the 
present  Instance,  if  the  defendants  had  ao- 
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cepted  rent  from  Mrs.  Smith  In  the  form  of 
the  check  of  her  husband,  it  would  have  had 
the  effect  of  protecting  Mrs.  Smith,  the  sub- 
tenant, from  a  subsequent  elTort  of  the  plain- 
tiff here  to  collect  the  same  rent  As  a  satis- 
faction of  the  rent  payable  to  the  defendants 
under  the  original  lease,  it  would  depend  up- 
on their  consent  to  accept  it  from  the  sub- 
tenant Stating  it  differently,  by  virtue  of 
the  contract  between  her  and  her  Immediate 
landlord,  the  plaintiff  here,  she  became  li- 
able to  her  immediate  landlord  to  pay  the 
rent  If,  then,  the  defendants  consented  to 
and'  did  accept  the  rent  from  her,  she  would 
have  paid  his  obligation  growing  out  of  the 
original  lease,  which  would  prot:ect  her  as 
against  him.  This,  however,  is  predicated 
upon  the  essential  condition  that  the  head 
landlord  would  accept  her  prbffer  in  pay- 
ment But,  as  she  had  no  contractual  rela- 
tion with  the  defendants,  and  there  was  no 
privity  of  estate  Iwtween  her  and  the  de- 
fendants, she  had  no  ground  whatever.  In  the 
absence  of  their  consent,  to  compel  them  to 
deal  with  her.  It  is  true  that  undor  such 
cases  as  Baker  v.  Bglin,  11  Or.  333,  8  Fac. 
280,  one  for  whose  benefit  a  promise  to  a 
tliird  party  Is  made,  may  enforce  It  by  action 
In  his  O'^n  name.  But  this  involves  the 
consent  of  the  beneficiary,  which  he  manifests 
by  instituting  the  action.  In  brief,  one  can- 
not be  compelled  to  deal  with  another  where 
there  Is  no  privity  of  contract  or  of  estate 
between  them.  Again,  there  are  cases,  such 
as  Forderer  v.  Schmidt,  154  Fed.  475,  84  C. 
O.  A.  426,  12  Ann.  Cas.  80,  holding  that  a 
valid  tender  may  be  made  by  a  stranger  in 
behalf  of  one  from  whom  a  payment  is  dne, 
provided  that  the  latter  adopts  the  action  of 
the  one  presuming  to  represent  him ;  and  this 
doctrine  is  supported  by  the  weight  of  au- 
thority. Such  cases  do  not  apply  where  the 
one  making  the  tender  is  acting  for  himself, 
and  not  for  the  one  owing  the  money,  nor 
where  the  latter  falls  to  ratify  the  otTer  to 
pay.  In  the  Instant  case  Mrs.  Smith  was 
avowedly  acting  In  her  own  behalf,  and  not 
for  Backus,  when  she  sent  her  husband's 
check  to  the  defendants.  Moreover,  the  plain- 
tiff did  not  ratify  her  tender,  but  took  up 
the  matter  on  his  own  account;  taking  a  dif- 
ferent check  which  he  i)cr8onally  tendered  to 
the  defendants  and  which  they  declined. 

[4]  We  next  come  to  the  effect  of  the  trans- 
action of  November  11.  We  recall  that,  as 
shown  by  the  record,  the  October  rent  had 
been  paid.  That  next  due  was  the  rent  for 
November,  which,  as  we  have  seen  by  the 
lease  itself,  was  payable  on  the  10th  day  of 
that  month,  time  being  of  the  essence  of  the 
contract.  We  note  by  specification  on  the 
face  of  the  certified  check  that  it  was  to  ap- 
ply on  the  rent  for  the  month  of  December, 
1916,  and  not  for  November.  The  check  was 
payable  to  "W.  E.  Backus  in  trust  for  Burt 
and  Hazel  M.  West"  But  It  was  not  in- 
dorsed by  any  one,  and  in  that  condition 


could  not  have  been  used  commercially  by 
the  defendants.  It  is  common  learning  that 
any  one  making  payment  of  money  has  a 
right  to  apply  it  to  any  one  of  several  install- 
ments that  are  payable.  It  was  competent 
for  Backus  to  tender  the  rent  of  December, 
for  the  lease  prescribes  that  the  payment 
may  be  made  on  or  before  the  lOtb  of  the 
month.  But  the  offer  to  pay  and  the  appli- 
cation thereof  to  the  December  rent  did  not 
constitute  a  payment  or  tender  of  the  No- 
vember rent  Moreover,  it  came  too  late  by 
one  day,  for  this  check  was  offered,  accord- 
ing to  the  testimony  of  the  plaintiff  himself, 
on  November  11,  whereas  the  November  rent 
was  due  the  day  before.  By  the  plain  terms 
of  the  defeasance  clause  this  gave  the  de- 
fendants the  right  to  re-enter  and  take  pos- 
session of  the  property  and  to  maintain  that 


[S-7]  At  least  as  to  the  household  goods 
and  wearing  apparel,  there  is  no  evidence 
tending  to  show  that  the  defendants  evpr  de- 
nied the  title  of  the  plaintiff,  or  did  any  act 
indicating  that  they  purposed  to  appropriate 
the  goods  to  their  own  use.  On  the  contrary, 
everything  appearing  In  the  evidence  Is  to 
the  effect  that  they  were  anxious  to  rid 
themselves  of  Backus  and  all  that  was  his. 
Under  the  admitted  circumstances  of  the 
case,  the  posting  of  the  trespass  notice  did 
not  have  a  contrary  effect  All  that  warning 
forbade  was  trespassing,  and  if  without  a 
breach  of  the  peace  Backus  went  upon  the 
premises  for  the  sole  purpose  of  moving  his 
floods,  and  took  them  away  without  unneces- 
sary delay  or  damage  to  the  property  of  the 
defendants.  It  would  not  constitute  trespass- 
ing. The  statement,  "You  can't  set  foot  on 
these  premises  ot  come  on  these  premises 
without  an  officer  of  the  law,"  does  not  con- 
stitute a  conversion  of  the  goods  that  the 
plaintiff  may  have  had  on  the  land.  As  we 
have  seen,  the  defendants  had  a  right  to  re- 
enter and  take  possession  of  the  land  for 
•lefnult  in  payment  of  the  rent,  and  to  ter- 
minate the  lease  and  expel  or  remove  all  per- 
sons from  the  premlsea  The  defendants 
therefore  had  a  right  to  maintain  that  pos- 
session. They  had  done  only  what  the  par- 
ties agreed  they  had  a  right  to  do;  and  aC 
least  the  maintenance  of  that  contractual 
right  cannot  amount  to  a  conversion  of  what 
goods  of  the  plaintiff  happened  to  be  on  the 
land.  With  the  stipulated  right  to  remove 
all  persons  from  the  premises  was  necessari- 
ly included  the  right  to  remove  their  goods, 
which  does  not  involve  conversion  of  them, 
if  done  with  reasonable  dispatch.  The  well- 
considered  opinion  of  Mr.  Justice  Bean  la 
Lee  Tung  v.  Burkhart  59  Or.  194,  116  Pac. 
1066,  presents  a  parallel  -  case  and  is  condn- 
sive  of  the  issue  here.  See,  also.  Hart  v. 
Oregon  Laundry  Co.,  91  Or.  324, 178  Pac.  932. 

[8]  Another  view  is  that  keeping  the  plain- 
tiff out  of  the  possession  of  his  goods  tem- 
porarily was  a  necessary  incident  of  the  on- 
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doubted  right  of  the  defendants  to  restune 
and  maliitaiu  possession  of  the  land.  An 
analogous  case  is  McKeesport  Sawmill  Co.  v. 
Pennsylvania  Co.  (C.  C.)  122  Fed.  184,  in 
which  the  court  held  that  the  defendant  was 
not  liable  in  trorer  when  it  was  obliged  to 
break  up  and  destroy  the  plaintiff's  barge 
which  had  lodged  against  the  false  work  of 
a  bridge  being  constructed  by  the  defendant 
and  threatened  the  destruction  of  the  bridge. 
The  breaking  up  of  the  barge  was  an  incident 
of  the  right  of  the  defendant  to  maintain  the 
bridge.  So  here  keeping  the-plalntlff  away 
from  his  chattels  on  the  land  was  incidental 
to  the  right  of  the  defendants  to  maintain 
possession  of  tbe  realty. 

[9, 10]  Over  the  objection  and  exception  of 
the  defendants,  the  plaintiff  went  to  great 
lengths  in  describing  what  happened  to  the 
household  goods  after  tbe  defendants  iiad 
taken  pos-session  of  the  property,  posted  the 
trespass  notice,  and  warned  the  plaintiff  that 
he  could  not  come  upon  the  premises  without 
an  oflicer.  If  there  was  a  conversion,  it  was 
complete  at  that  time.  Tbe  effect  of  a  Judg- 
ment in  trover  and  tbe  satisfaction  thereof 
is  to  transfer  to  tbe  defendant  as  of  the  date 
of  the  conversion  the  title  to  the  property 
converted.  38  Cyc.  2112.  As  said  in  Hep- 
bum  y.  Sewell,  S  Har.  &  3.  (Md.)  211,  9  Am. 
Dec.  612: 

"It  mast  be  borne  in  mind  that  tbe  plaintiff  in 
an  action  in  trorer  compels  tbe  defendant  to 
become  a  purchaser  against  his  will.  *  *  • 
He  selects  the  date  of  conversion  as  the  epoch 
of  the  defendant's  responsibility,  and  claims 
from  him  tbe  value  of  the  property  at  that 
period,  with  interest  to  the  time  of  taking  the 
verdict.  The  inchoate  right  of  the  defendant 
as  a  purchaser  mast  therefore  be  considered 
as  coeval  with  the  period  of  conversion,  and  his 
right,  being  consummated  by  the  Judgment  and 
its  discharge,  must,  on  equal  and  equitable  prin- 
ciples, relate  back  to  its  commencement." 

Also  in  Bates  v.  Stansell,  19  Mich.  91.  it  is 
said  that  a  subsequent  rise'  in  value  cannot 
be  allowed  to  enhance  tbe  damages  In  trover. 
The  same  doctrine  is  taught  In  Eldridge  v. 
Hoefer,  45  Or.  239,  77  Pac.  874.  All  evidence 
of  maltreatment  of  the  goods  by  the  defend- 
ants or  those  acting  for  them  after  the  con- 
version was  therefore  immaterial  and  cal- 
culated to  prejudice  the  minds  of  the  Jury 
against  the  defendants,  for  in  principle,  as 
affected  by  tbe  result  of  an  action  in  trover, 
they  were  damaging  their  own  property, 
which  does  not  concern  tbe  plaintiff. 

[11]  In  their  discourse  from  the  witness 
stand  about  tbe  household  furniture  Involved 
tbe  plaintiff  and  bis  wife  produced  receipts 
from  some  Spokane  dealers  in  furniture,  dat- 
ed several  years  before  tbe  trial,  showing 
payment  to  tbe  firm  by  the  plaintiff  at  varl- 
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ons  times.  It  was  objected  that  tbey  were 
hearsay,  that  there  was  nothing  to  indicate 
for  what  furniture  the  payments  had  been 
made,  and  that  they  were  irrelevant.  It  has 
been  held  in  Caro  v.  Wollenberg,  83  Or.  311, 
323,  163  Pac.  94,  that  the  receipts  of  third 
parties  for  money  payments  are  hearsay,  and 
consequently  not  admissible.  They  are  the 
unsworn  declarations  of  the  party  executing 
tbe  receipts,  the  signer  is  not  subject  to  cross- 
examination,  and  they  have  no  binding  force 
whatever  between  strangers  to  tbe  instru- 
ment. 

As  to  the  household  furniture  and  the  per- 
sonal property  Included  in  the  original  lease, 
there  is  no  basis  in  the  testimony  upon  which 
to  found  conversion,  however  much  as  to  tbe 
furniture  there  may  be  evidence  of  damage 
consequent  upon  a  trespass  thereon.  As  to 
this  last,  we  make  no  Intimation,  confining 
ourselves  to  the  statement-  that  as  to  those 
articles  conversion  is  not  proved. 

[12]  There  may  be  some  ground  to  claim 
conversion  of  the  hay,  ensilage,  and  other 
forage  on  the  premises,  for  it  is  in  evidence 
that  the  defendants  fed  it  to  tbe  stock.  As 
to  the  cattle,  five  cows  which  the  plaintiff 
claims  were  converted,  there  is  no  sufBclent 
evidence  of  conversion.  It  is  true  that  they 
were  on  the  place  like  other  property  claimed 
by  the  plaintiff,  at  the  time  tbe  defendants 
took  possession,  but  otherwise  they  stand  in 
not  so  favorable  a  light  as  to  conversion  as 
the  furniture,  even.  There  is  no  evidence 
In  the  case  of  the  plaintiff  that  the  defend- 
ants claimed  title  to  them  or  did  any  act 
towards  them  inconsistent  with  tbe  title  of 
tbe  plaintiff. 

[13, 14]  It  is  said  by  some  authorities  that 
what  one  paid  for  property  Is  some  evidence 
of  its  value.'  Another  vle\v  is  that  it  is  not 
competent  evidence,  especially  where  the  pur- 
chase price  was  paid  several  years  before  the 
transaction  in  question.  Tbe  true  measure 
of  damages  is  tbe  reasonable  market  value 
of  the  goods  converted,  at  the  time  and  place 
of  conversion.  The  admission  of  remote 
transactions  respecting  the  value  of  the  prop- 
erty at  some  former  time  is  of  doubtful  pro- 
priety and  is  not  to  be  encouraged,  especial- 
ly where  the  goods  have  a  known  worth  In 
the  market  at  tbe  time  of  the  alleged  con- 
version. The  case  presented  by  the  plaintiff 
is  dangerously  near  the  peril  of  nonsuit,  even 
as  to  the  bay  and  other  like  property. 

There  is  manifest  error  in  the  reception 
of  evidence,  as  Indicated,  and  the  result  on 
the  whole  case  is  that  the  Judgment  of  the 
circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

McBRIDB,  HABBIS,  and  RAND,  33., 
concur. 
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LARSON  V.  LARSON. 
(Soprcm*  Conrt  of  Oregon.     April  4,  1922.) 

1.  Judgment  «=>948(l)— Mast  be  •peelally 
pleaded  to  operate  as  estoppel. 

If  a  party  desires  to  rely  upon  a  former 
judgment  or  decree  as  an  estoppel,  he  must 
plead  it  with  particolaritr. 

2.  Divoroe  «=»I24— Oeoree'  admissible  la  evl- 
denoe  la  sabseqoent  prooeetflngs  to  show  re- 
lations of  partlss  without  special  pieadlsB. 

In  snit  for  divorce,  defendant  is  entitled 
to  offer  in  evidence  a  previous  decree  awarding 
her  separate  maintenance,  though  her  answer 
was  only  the  general  issue,  where  the  decree 
was  offered,  not  as  an  estoppel  against  plain- 
tiff, bat  merely  for  the  purpose  of  showing 
the  relationship  of  the  parties  to  each  other 
and  the  history  of  their  transactions. 

3.  Divoroe  «=937(8)— After  expiration  of  peri- 
od of  desertion,  anilty  party  cannot  compel 
reoondllatlon.  - 

Where  a  husband  had  deserted  hia  wife  for 
more  than  the  year  required  to  give  her  a  right 
of  action  for  divorce,  he  cannot,  by  then  offer- 
ing a  reconciliation  to  her,  entitle  himself  to 
the  divorce  on  the  ground  of  her  desertion  if 
she  refuses  to  accept  his  offer. 

4.  Divorce  «=337(8>— Offer  of  reoonoliiation 
held  net  made  In  good  faith. 

Where  a  husband  had  made  three  previous 
efforts  to  secure  divorce  from  bis  wife,  in  one 
of  which  she  had  aecured  a  decree  for  separate 
maintenance  by  her  cross-action,  a  request  by 
the  husband  shortly  after  the  decree  for  sep- 
arate maintenance  was  rendered  that  she  again 
live  with  him  held  not  made  in  good  faith,  but 
made  to  avoid  the  effect  of  the  separate  mainte- 
nance decree,  and  to  enable  the  husband  to  pro- 
cure a  divorce. 

Department  1. 

Appeal  from  Circuit  Court,  dackamas 
County ;   J.  D.  Campbell,  Judgei 

Suit  for  divorce  by  George  BJ.  Larson 
ainiinst  Sarah  Larson.  Decree  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  suit 
dismissed. 

WlUametta  McElroy,  of  Portland  (George 

5.  Shepherd,  of  Portland,  on  the  brief),  for 
appellant. 

A.  S.  Dresser,  of  Portland  (Brownell  A 
Slevers,  of  Oregon  City,  on  the  brief),  for 
respondent 

BURNETT,  O.  J,  After  alleging  the  nec- 
essary residence  qualiflcations  and  the  mar- 
riage of  the  parties,  the  plaintiff  charges 
"that  on  or  about  the  2l8t  day  ot  April,  1918, 
defendant  willfully  deserted  and  abandoned 
this  plaintiff  without  cause  or  provocation 
being  given  by  this  plaintifr  and  against  this 
plaintiff's  wish  and  desire,  and  has  ever 
since  said  time  continued  to  desert  and  aban- 
don this  plaintiff."    The  only  answer  Intei^ 
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posed  by  the  defendant  la  a  denial  ct  every 
allegation  of  the  complaint  except  the  exist- 
ence of  the  marriage  relation  between  the 
parties.  The  circuit  court  rendered  a  de- 
cree dissolving  the  marriage  relation,  and 
the  defendant  appeals. 

It  appears  In  evidence  that  this  la  th^ 
fourth  attempt  of  the  plaintiff  to  rid  himself 
of  his  wife  by  suit.  The  testimony  shows 
tliat  they  resided  on  a  homestead  in  Klickit- 
at county.  Wash.,  and  that  the  plaintiff  was 
absent  from  home  a  great  deal,  leaving  the 
defendant  there  alone.  After  hariug  made 
his  final  proof  on  the  homestead  and  having 
received  a  final  certificate,  tbe  plaintiff  re- 
llnqulBhed  the  same,  evidently  with  the  de- 
sign of  preventing  the  defendant  from  secni^ 
ing  any  benefit  from  it  under  tlte  oonunnnity 
property  laws  of  Washington.  He  con- 
menced  bis  first  suit  in  Klickitat  county,  and 
dismissed  it.  The  second  suit  was  begun  by 
him  in  Clarke  county,  Wash.  The  defendant 
here  resisted  and  the  result  was  that  tlte 
conrt  denied  his  right  to  relief  and  entered 
a  decree  on  her  cross-complaint,  allowing  her 
$30  per  month  for  separate  maintenance. 
From  the  decree  of  the  trial  court  the  plain- 
tiff here  appealed,  and  it  was  affirmed  by 
the  Supreme  Court  of  that  state.  The  caae 
Is  reported  in  Larson  v.  Larson,  106  Waah. 
305,  179  Pac.  841.  The  third  suit  was  insti- 
tuted by  him  in  this  state,  but  was  dismissed. 
Only  a  few  days  after  the  rendition  of  the 
decree  in  the  auperior  court  of  Clarke  coun- 
ty, the  plaintiff  met  the  defendant  on  the 
street  in  Portland,  and,  according  to  his 
story,  asked  her  if  she  would  come  back  and 
live  with  liim,  and  she  answered,  "No:  I 
won't  live  with  you;  I  won't  have  anything 
to  do  with  yon."  Thia  is  tlie  foundation  ot 
the  fourth  and  present  of  Itis  suits,  in  wbidi 
last  one  he  prevailed. 

[1 , 2]  It  amply  appears  in  evidence,  how- 
ever, that  for  more  than  a  year  prior  to  tlie 
date  of  that  conversation  the  plaintiff  him- 
self had  deserted  the  defendant,  so  that  she 
then  had  a  good  cause  of  suit  against  htan 
for  the  dis8<dution  of  the  marriage  contract. 
The  record  of  the  Washington  suit  was  in- 
troduced In  evidence  here,  containing  a  re- 
cital of  the  evidence  there  introduced.  It 
is  contended  on  the  part  of  tlie  defendant  as 
against  that  record  that  it  is  inadmissible 
under  the  general  issue  as  framed  in  this 
case  and  cannot  be  considered  in  eridence^ 
because  it  was  not  pleaded  as  an  estoppel 
It  is  true  as  a  principle  of  law  that,  if  a 
party  would  rely  upon  a  Judgment  or  de- 
cree as  an  estoppel,  or,  in  other  words,  as  a 
means  of  closing  his  adversary's  mouth  to  de- 
clare even  the  truth,  the  Judicial  determina- 
tion relied  upon  must  be  pleaded  with  partic- 
ularity. On  the  other  hand,  where  the  de- 
sign is  simply  to  show  the  relationship  of  the 
parties  to  each  other  and  the  history  of  their 
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transactiODS  with  eacb  other,  this  Judicial 
record  may  be  Introduced  like  any  other  siin- 
ilar  transaction  between  them.  Blackstone' 
sets  down  a  Judgment  or  decree  as  a  contract 
of  record.  It  Is  a  memorial  of  the  adjust- 
ment of  the  rights  of  the  parties  which  they 
themselves  have  constructed  by  legal  proce- 
dure. No  one  will  deny  that  an  admission 
against  one's  own  Interest  may  be  received 
In  evidence  against  him,  even  though  em- 
bodied In  a  contract  to  which  he  Is  a  party. 
By  analogy  those  proceedings  are  admissible 
In  evidence  In  such  a  case  as  the  (me  in  hand, 
subject,  of  course,  to  contradiction  and  oth- 
er evidence; 

[3]  What,  then,  is  the  effect  of  the  plain- 
tiff's request  and  the  defendant's  refusal  to 
live  with  him  as  hla  wife,  said  to  liave  been 
made  on  April  21,  1918,  in  view  of  the  addi- 
tional circumstance  disclosed  by  the  testi- 
mony that  he  himself  at  that  time  had  al- 
ready deserted  her  for  more  than  one  year? 
In  Luper  v.  Lnper,  61  Or.  418,  427,  96  Pac 
1009,  llOS,  the  court,  speaking  by  Mr.  Com- 
missioner Slater  on  the  subject  of  desertion, 
after  stating  that  the  deserted  party  cannot 
prevent  the  resumption  of  marital  relations 
if  the  proffer  of  return  Is  made  in  good  faith 
within  the  year  of  desertion,  goes  on  to  say: 

"But,  when  the  desertion  has  oontinaed- 
throngh  the  statutory  period,  the  deserted 
party  may  rely  upon  his  acquired  right  and 
refuse  to  renew  the  cohabitation.  1  Bishop, 
Marriage,  Divorce,  and  Separation,  |  1776. 
The  reason  appears  to  be  that  the  innocent 
pbrty  has  acquired  a  right,  a  cause  of  action, 
which  he  is  not  bound  to,  but  may,  surrender, 
and  resume  marital  relations  upon  an  agree- 
ment, express  br  implied,  with  the  guilty  one 
that  she  is  acting  in  good  faith  and  will  not  re- 
peat the  offense;  and,  upon  the  contrary  being 
shown,  the  cause  of  action  previonsly  exist- 
ing, but  which  was  conditionally  surrendered, 
will  be  revived." 

It  is  said  in  19  C.  J.  66: 

"An  offer  of  recondliation  must  be  made  in 
good  faith,  and  not  merely  to  lay  a  foundation 
for  or  to  defeat  an  action  for,  divorce.  It  must 
be  free  from  improper  qualifications  and  con- 
ditions, and  must  also  be  conciliatory  in  form 
and  substance.  An  offer  of  reconciliation  by  a 
guilty  spouse  must  be  made  before  the  ex- 
piration of  the  statutory  period  in  order  to  de- 
prive the  tamocent  spouse  of  the  right  to  a 
divorce." 

See,  also,  Gordon  v.  Gordon,  88  N.  J.  iXi. 
436.  103  Atl.  31 ;  Benkert  v.  Benkert,  32  Cal. 
468;  Stoneburner  v.  Stoneburner,  11  Idaho, 
603,  83  Pac.  938 ;  Tipton  v.  Tipton,  169  Iowa, 
182,  151  N.  W.  90,  Ann.  Cas.  19160,  360; 
Lundy  v.  Lundy  (Ariz.)  202  Pac.  809. 

f4]  The  doctrine  seems  to  be  that  until  the 
lapse  of  the  statutory  year  the  party  who 
has  initiated  the  desertion  has  the  right  to' 
repent,  and,  if  the  offer  to  return  is  made  in 
good  faith,  the  adverse  party  cannot  refuse 
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to  accept  such  an  offer  and  resume  marital 
relations  without  being  guilty  of  a  dea«tl<n 
on  hia  own  account,  dating  from  the  refusal. 
On  the  other  hand,  where  the  original  desert- 
er has  continued  his  willful  abandonment  ot 
his  spouse  for  the  year,  the  door  of  repent- 
ance is  closed  upon  him,  and  be  cannot  at 
wlU,  without  the  consent  of  the  other,  turn 
the  tables,  so  to  speak,  on  that  other,  and, 
by  an  offer  which  comes  too  late,  Initiate  a 
new  cause  of  salt  in  his  own  favor. 

In  addition  to  all  this,  the  offer  to  return 
must  be  made  In  good  faith.  In  the  present 
instance,  under  all  the  circumstances  dis- 
closed by  the  evidence,  the  request  of  the 
plaintiff  for  hia  wife  to  return  and  live  with 
him  smacks  too  much  of  a  mere  desire  to 
evade  the  payment  to  her  of  the  maintenance 
awarded  her  by  the  decree  of  the  Washing- 
ton court.  This  disposition  cr<^s  out  in  his 
ovm  testimony  quite  apparently.  It  is  not 
the  law  that  In  his  discretion  he  may  desert 
his  wife  80  long  as  to  give  her  a  cause  of 
suit,  and  then  at  his  own  good  pleasure  de- 
prive her  of  that  cause  without  her  consent. 
Desertion  by  her  cannot  be  predicated  upon 
such  premises.  The  result  Is  that  .the  de- 
cree of  the  circuit  court  must  be  reversed, 
and  the  suit  dismissed. 

McBRIDE,  HABRIS,  and  RAND,  JJ.,  con- 
cur. 


(108  Or.  eat) 
CHRISTMAN  V.  SALWAY  at  ai.* 

(Supreme  Court  of  Oregon.    Mareh  28,  1922.) 

1.  Mechanics'  Mens  ®=»I57(5)— Lamping  charge 
In  account  will  not  support,  but  "account" 
means  th«  aooount  In  the  claim  of  Hen. 

An  account  containing  a  lumping  charge  in 
which  is  mingled  an  item  for  which  no  lien  is 
given  will  not  support  a  mechanic's  Uen,  but 
within  this  rule  the  word  "account"  refers  to 
the  statement  of  account  contained  in  the  claim 
of  lien  filed,  and  not  to  an  account  kept  between 
the  parties  of  their  transactions. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ac- 
count.] 

2.  Mechanics'  liens  <»=>I57(5)  —  Not  defeated 
by  inclusion  of  nonllenable  items  If  separable 
from  Inspection  of  claim  of  Hen. 

If,  in  the  account  as  stated  in  the  notice  of 
mechanic's  lien,  lienable  and  nonlienable  items 
are  separately  stated,  and  the  amount  of  liena- 
ble items  can  be  ascertained  from  an  inspection 
of  the  claim  of  lien  itself,  the  lien  will  not  be 
defeated  because  the  accoant  contains  nonlien- 
able items  inserted  in  good  faith. 

3.  Mechanics'  Hens  «=996  —  Right  to  Han  not 
lost  because  labor  performed  under  entire 
contract  with  contractor  including  nonllena- 
ble material. 

Under  Or.  L.  {  10191,  giving  a  mechanic's 
lien  for  labor  performed  or  material  furnished 
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and  making  any  coatractor  the  agent  of  the 
owner,  for  the  purpose  of  that  act,  the  right  to 
a  lien  for  labor  performed  is  not  defeated  be- 
cause it  was  performed  under  an  entire  contract 
to  perform  labor  and  famish  material  for  a 
lump  sum,  though  there  was  no  lien  for  the  ma- 
terial furnished  because  of  the  failure  to  give 
notice  to  the  owner. 

4.  Mechanics'  liens  ^=>l— Right  does  not  arise 
from  contract,  but  from  the  performance  of 
work  or  furnishing  of  material. 

Under  Or.  L.  S  10191,  relating  to  mechanics' 
liens,  the  right  to  the  lien  does  not  arise  from 
the  special  contract  under  which  work  was 
done  or  material  furnished,  but  from  the  work 
which  was  performed  or  the  material  which 
was  furnished. 

5.  Mechanics'  liens  <8=9iei  (3)— Amount  of  lien 
governed  by  reasonable  value  and  not  by  con- 
tractor's agreement. 

Where  labor  is  performed  or  materials  fur- 
nished at  the  instance  of  a  contractor  and  not 
to'the  owner  himself  or  his  common-law  agent, 
the  amount  for  which  a  mechanic's  lien  may  be 
had  is  the  reasonable  value  of  the  labor  or  ma- 
terials, and  not  the  price  which  the  contractor 
agreed  to  pay. 

6.  Pleading  <8=>406(8)  ~  improper  Joinder  in 
claim  of  Hen  waived  by  failure  to  demur  when 
defect  apparent  on  face  of  complaint. 

If  a  claim  of  mechanic's  lien  was  defective 
in  that  it  joined  an  item  arising  on  a  contract 
with  the  owner  with  items  arising  under  a  con- 
tract with  a  subcontractor,  the  defect  was 
waived  by  failing  to  demur  when  apparent  on 
the  face  of  the  complaint. 

7.  IMechanlcs'  liens  <£=»!  52— Claim  of  lien  need 
not  show  fliing  within  time  required  by  stat- 
ute. 

Though  Or.  L.  {  10195,  requires  an  origi- 
nal contractor  to  file  his  claim  of  mechanic's 
lien  within  60  days  after  he  completes  the  con- 
tract, and  other  persons  within  80  days  after 
completion  of  the  building,  the  claimant  is  not 
required  to  state  in  his  claim  of  lien  that  it 
is  filed  within  such  time. 

8.  Mechanics'  liens  <8=»277  (2)— Filing  of  claim 
within  time  required  by  statute  must  be  al- 
leged and  proved. 

In  proceedings  to  foreclose  a  mechanics' 
lien,  the  claimant  must  allege  and  prove  every 
fact  essential  to  the  existence  of  a  valid  lien, 
and,  where  he  neither  alleged  nor  proved  that 
the  claim  was  filed  within  the  time  required  by 
Or.  L.  S  10195,  the  lien  must  be  denied. 

9.  Mechanics'  liens  <^=>l 32(1 1)— Separate  con- 
tracts cannot  be  taciied  for  purposes  of  ex- 
tending time  for  fliing. 

Under  Or.  L.  $  10195,  relative  to  the  time 
for  filing  a  claim  of  mechanic's  lien,  separate 
contracts  with  the  owner  and  a  subcontractor 
cannot  be  tacked  together  for  the  purpose  of 
extending  the  lien. 

10.  Mechanics'  liens  «s»  1 57  (5)— Claims  show- 
ing separately  amounts  for  labor  and  mate- 
rials not  Insufficient  because  not  showing  that 
contract  entire. 

Where  claims  of  mechanics'  liens  contained 
a  true  statement  of  the  amount  demanded  for 


'Ial>or  and  the  amount  demanded  for  material, 
stated  separately,  and  the  amount  claimed  for 
the  lienable  items  could  be  readily  ascertained 
therefrom  without  the  aid  of  extrinsic  evidence. 
they  were  sufficient  under  Or.  L.  f  10195. 
though  they  did  not  disclose  that  the  labor  was 
performed  and  the  materials  furnished  under  an 
entire  contract. 

11.  Mechanics'  liens  ^=988  —  Contractor  fur- 
nishing labor  of  others  entitled  to  lien. 

Under  Or.  L.  {  10191,  giving  a  mecbaoic's 
lien  for  labor  performed  on  a  building,  etc.,  a 
contractor  or  subcontractor  employing  the  la- 
bor of  others  in  the  erection  of  a  building  is 
entitled  to  a  lien  for  such  labor. 

12.  Mechanics'  Hens  <S=3l39(l),  277(6)— Vari- 
ance between  claim  and  proof  as  to  charac- 
ter of  materials  Immaterial;  olaim  need  net 
state  character  of  materials. 

A  mechanic's  lien  claim  need  not  state  the 
kind  or  character  of  materials  for  which  a  lien 
is  claimed,  and  it  is  therefore  immaterial  that 
there  is  a  variance  between  the  description  in 
the  lien  and  the  proof. 

13.  Mechanics'  liens  «==>l49(i)  —  Failur*  te 
furnish  itemized  statement  within  five  days 
did  not  prevent  proof  when  subsequently  far- 
nished  and  no  injury  caused. 

Assuming  that  written  demands  for  itemiz- 
ed statements  of  the  accounts  of  mechanic's 
lien  claimants  were  within  Or.  h.  %  84,  the 
failure  to  furnish  such  statements  within  five 
days  did  not  preclude  evidence  of  the  accounts, 
where  the  information  called  for  was  furnished 
before  the  trial  and  the  owner  was  not  injured 
by  the  delay. 

14.  Mechanics'  liens  ®=»239— Payment  proper- 
ly applied  on  nonllenable  Item  in  absence  of 
directions  to  contrary. 

In  the  absence  of  directions  to  the  con- 
trary, a  mechanic's  lien  claimant  had  a  right  to 
apply  a  payment  on  his  nonlienable  demand  for 
material  and  was  not  thereby  deprived  of  his 
right  to  a  lien  for  labor. 

15.  Meohanlcs'  Hens  <S=>I  54(2)— Claims  signed 
by  party  and  verified  by  his  oath  euflloientiy 
verified. 

Under  Or.  L.  {  10196,  requiring  a  mechan- 
ic's lien  claim  to  be  verified  but  not  prescribing 
any  particular  form  of  verification,  a  claim 
signed  by  the  party  and  verified  by  his  oath  is 
sufficient. 

16.  Evidenoe  ^:a44>  49,  51— Court  takes  ]ndi- 
oial  notloe  »f  accession,  seal,  and  continuaaoe 
In  office  of  notary  pubiie  and  may  refer  te  ofR- 
clal  records. 

A  notary  public  is  a  state  officer,  and  the 
court  will  take  judicial  notice  of  his  accession, 
his  official  seal,  and  his  continuance  in  office, 
and  for  the  purpose  of  informing  itself  in  rela- 
tion to  such  facts  will  refer  to  the  official  rec- 
ords of  the  State  Department. 

17.  Oath  iS=>3— Authority  of  notary  must  be 
exercised  in  conformity  with  statute. 

The  authority  conferred  upon  a  notary  to 
administer  an  oath  is  a  statutory  power  and 
must  be  exercised  in  conformity  with  the  di- 
rections of  the  statute. 


«S>Por  oUrar  cams  see  (ama  topic  and  KBY-NUICBBB  to  all  Key-Numbwed  DlceaU  and  Indexes 


Digitized  by 


Google 


Or.)  CHRISTMAN 

<20C 

18.  Mechanfcs'  liens  «=>tS4(6)— Not  snfflolent* 
ly  verified  when  Jurat  not  signed  by  notary 
public;  "signature." 

Under  Or.  L.  {  10195^  requiring  mechanic's 
lien  claims  to  be  verified,  and  sections  3176, 
3182-3184,  relative  to  the  administration  of 
oaths  by  notaries  public,  and  requiring  the  no- 
tary's official  signature,  a.  mechanic's  lien  is 
not  sufficiently  verified  by  affidavit  before  a 
notary  public  unless  the  jurat  is  signed  by  him 
and  the  genainebess  of  his  signature  is  attest- 
ed by  his  official  seal,  and  the  seal,  though  con- 
taining his  name,  caimot  be  treated  as  a  "sig- 
nature," which  refers  to  his  official  signature 
and  means  his  name  as  written  by  himself. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sign; 
Signature.] 

19.  Mechanics'  Hens  <»s»l54(6)— When  notary 
did  not  sign  |urat  defect  could  not  be  supplied 
by  proof  aliunde. 

Where  the  affidavit  to  a  mechanic's  lien 
claim  was  incomplete  in  that  the  Jurat  was  not 
signed  by  the  notary  public,  the  defect  conid 
not  be  supplied  by  proof  aliunde. 

Department  1. 

Appeal  from  Clrcnlt  Ck>nrt,  Mtiltnomab 
Coanty;  Bobert  Tucker,  Judge. 

Suit  by  B.  Chrlstman  against  P.  R.  Salway 
and  others.  From  a  Judgment  for  plaintiff 
and  certain  of  tlie  defendants,  the  defendant 
named  appeals.  Affirmed  In  part,  and  re- 
manded In  part,  with  directions. 

This  suit  involves  the  foredosure  of  seven 
mechanics'  liens.  Four  of  the  claimants, 
namely,  Chrlatman,  Portland  Hardwood  Floor 
Company,  W.  It.  Stevens,  and  F.  R.  Sanders, 
were  subcontractors  and  performed  labor  and 
furnished  material,  and  have  completely  per- 
formed their  subcontracts.  Each  of  them 
failed  to  give  notice  to  the  owner,  as  required 
by  the  statute,  that  material  was  being  fur- 
nished to  the  contractor,  and  that  a  lien 
might  be  claimed  for  such  material.  0.  A. 
Phillips  and  C.  E.  Winston  Jointly  claimed  a 
Hen  for  work  and  labor  only.  J.  A.  C.  Tait 
&  Co.  and  Inman  Poulsen  tiumber  Company 
each  claimed  a  lien  for  material,  and  each 
gave  notice  to  the  owner  as  required  by  the 
statute.  F.  R.  Salway  Is  the  owner  of  lot  6, 
block  4,  ISvanston,  an  addition  within  the 
corporate  limits  of  the  city  of  Portland.  T. 
O.  Nlner  was  the  original  contractor  and 
contracted  with  each  of  the  claimants  for  the 
labor  and  material  for  which  the  liens  are 
claimed.  He  had  contracted  with  the  owner 
to  furnish  the  material  and  labor,  and  to 
construct  a  dwelling  house  and  garage  upon 
said  lot  He  has  been  paid  In  full,  and  has 
since  been  adjudicated  a  bankrupt  and  dis- 
charged from  his  liabilities. 

Chrlstman  commenced  this  suit  to  fore- 
close his  Hen,  naming  as  defendants  the  own- 
er, the  contractor,  and  the  other  of  said  Hen 
claimants,  who  each  filed  answers  setting 
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up  their  respective  Mens,  and  prayed  for  the 
foreclosure  thereof.  After  a  trial,  a  decree 
was  entered,  foreclosing  each  of  said  liens. 
The  first  four  mentioned  were  decreed  to 
have  a  lien  for  labor  only;  the  remaining 
claimants  were  decreed  a  lien  for  the  full 
amount  claimed.  Chrlstman,  in  addition  to 
his  labor,  was  allowed  an  Hon  of  $20,  charg- 
ed for  the  construction  of  a  sump  trap  In- 
stalled at  the  Instance  of  the  owner  himself. 
From  this  decree  the  owner  has  appealed. 

O.  A.  Neal,  of  Portland,  for  appellant. 

Arthur  H.  Lewis  and  Wm.  Cake,  both  of 
Portland  (Lewis,  Lewis  &  Flnnegan,  Cake  & 
Cake,  Leroy  Lomax,  and  Frederick  H. 
Drake,  all  of  Portland,  on  the  brief),  for  re- 
spondents. 

RAND,  J.  (after  stating  the  facts  as  above). 
Section  10191,  Or.  L.,  In  effect  provides  that 
overy  person  performing  labor  upon,  or  fur- 
nishing material  of  any  kind  to  be  used  in 
the  construction,  alteration,  or  repair  of, 
any  building,  shall  have  a  lien  upon  the  same 
for  the  work  or  labor  done,  or  material  fur- 
nished, at  the  Instance  of  the  owner  of  the 
building,  or  his  agent;  it  also  in  effect  pro- 
vides that  every  contractor  or  other  person 
having  charge  of  the  construction,  in  whole 
or  in  part,  of  any  building,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes 
of  the  act ;  It  requires  every  person  furnish- 
ing material  to  any  person  other  than  the 
owner,  for  which  a  Hen  may  be  claimed,  to 
deliver  or  mail  to  the  owner  of  the  property 
on,  upon,  or  about  which  the  material  Is  to 
be  used,  not  later  than  five  days  after  the 
date  of  the  first  delivery,  a  notice  In  writing, 
stating  that  he  has  commenced  to  deliver 
material  for  use  thereon,  with  the  name  of 
the  contractor  or  other  person  Ordering  the 
same,  and  that  a  Hen  may  be  claimed  for 
the  material  furnished  ;  it  also  provides  that, 
unless  this  written  notice  is  given,  a  Hen  can- 
not be  enforced  for  such  materiaL  It  con- 
tains no  provision  requiring  notice  to  the 
owner  of  work  being  done  on  the  building. 

It  appears  from  the  testimony  that  the 
contracts  under  which  Chrlstman,  Portland 
Hardwood  Floor  Company,  Stevens,  and  San- 
ders performed  labor  and  furnished  mate- 
rial, were  entire  contracts,  entered  into  by 
the  claimants  with  the  contractor  to  furnish 
both  labor  and  material,  for  which  they  were 
each  to  be  paid  a  specific  sum,  and  that  no 
separate  price  was  stipulated  for  either  labor 
or  material.  It  also  appears  that  no  notice 
was  given  to  the  owner,  and  that  each  of 
these  claimants  has  lost  his  right  to  a  lien« 
for  the  material  furnished  for  want  of  such 
notice. 

[1,  2]  The  owner  contends  that  the  account 
stated  in  the  claim  of  liens  of  each  of  the 
four  last-mentioned  claimants  contains  a 
lumping  charge  in  which  are  mingled  lienable 
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and  nonllenable  items,  not  separately  stated, 
and  that  It  Is  bnpoeslble  to  ascertain  or  state 
from  the  account  what  amount  is  chargeable 
for  the  llenable  items,  and  ttiat  each  of  said 
liens  is  therefore  void. 
It  has  often  been  held  In  this  state  that— 

"An  accoant  containing  a  lamping  cliarge. 
in  wliich  is  mingled  an  item  for  wliich  no  lien 
is  given,  will  not  support  a  lies;  and  the  de- 
fect cannot  be  cared  by  oral  evidence .  by 
means  of  which  the  items  for  which  a  lien  is 
given  may  be  separated  from  those  for  which 
a  lien  is  not  given."  Williams  v.  Toledo  Coal 
Ck>.,  25  Or.  426.  30  Pa.  109.  42  Am.'  St.  Rep. 
799:  Dalles  Lumber  &  Mfg.  Co.  v.  Wasco 
Woolen  Mfg.  Co.,  3  Or.  527;  Eezartee  v. 
Marks.  15  Or.  529,  16  Pac.  407;  Harrisburg 
Lumber  Co.  v.  Washburn.  29  Or.  150.  44  Pac. 
390;  Hughes  t.  Lansing,  34  Or.  118,  55  Pac. 
96,  75  Am.  St  Bep.  574;  Pordand  Floor  Co. 
V.  Spaulding  Logging  Co.,  64  Or.  316.  130  Pac 
52;  Stewart  v.  Spalding,  71  Or.  310,  141  Pac. 
1127;  Barr  v.  World  Keepfresh  Co.,  77  Or.  96, 
150  Pac.  747. 

The  word  "account,"  as  naed  in 'the  rale 
above  quoted,  refers  to  the  statement  of  ac- 
count contained  in  the  claim  of  lien  filed, 
and  not  to  an  accoant  kept  between  the  par- 
ties of  their  transactions.  If,  in  the  ac- 
connt  stated  In  the  notice  of  lien,  llenable 
and  nonlienable  items  are  separately  stated, 
and  ttie  amount  of  the  llenable  items  can  be 
ascertained  from  an  inspection  of  the  claim 
of  lien  itself,  and  no  other  reason  to  vitiate 
the  claim  exists,  except  the  fact  that  the  ac- 
count contains  items  which,  by  law,  are  not 
llenable,  but  which  were  inserted  therein  in 
good  faith,  the  lien  will  be  upheld.  Harris- 
burg Lumber  Co.  v.  Washburn,  supra ;  Hugh- 
es V.  Lansing,  supra;  Title  Guarantee  Co. 
V.  Wrenn,  36  Or.  62,  56  Pac.  271,  76  Am.  St 
Bep.  454;  Portland  Floor  Co.  v.  Spanldlng 
Logging  Co*.,  supra;  Stewart  t.  Spalding, 
supra;  Barr  t.  World  Keepfresb  Co..  su- 
pra; Columbia  Blver  Door  Co.  t.  Todd.  90 
Or.  147,  175  Pac.  443.  860. 

An  inspection  of  each  of  these  claims  dis- 
closes that  there  is  no  lumping  charge  con- 
tained in  the  statement  of  account,  and  that 
the  charges  for  labor  and  for  material  are 
separately  stated  therein.  The  amount 
charged  for  labor  can  be  readily  ascertained 
from  the  accounts  themselves,  and  therefore 
the  liens  are  not  subject  to  the  objection  that 
they  contain  a  lumping  charge  In  which  are 
mingled  items  for  which  no  lien  is  given, 
with  items  for  which  a  lien  is  given. 

[3]  The  appellant  next  contends  that  be- 
cause the  subcontracts  which  the  fonr  claim- 
ants entered  into  with  the  contractor  were 
'entire,  and  included  both  lal)or  and  mate- 
rial, for  which  claimants  were  to  be  paid  one 
round  sum,  with  no  stipulated  price  agreed 
to  be  paid  for  either  labor  or  material,  that 
having  lost  their  right  to  a  lien  for  the  mate- 
rial, and  it  being  Impossible  to  ascertain  from 
the  contracts  themselves  what  proportion  of 
the  contract  i>rlce  was  agreed  to  be  paid  for 


the  labor,  the  liens  cannot  be  oiforced  tor 
tbe  labor  alone  or  for  any  amount 

"Where  llenable  and  nonlienable  items  are 
indlnded  in  one  contract  for  a  specific  aom.  or 
are  made  the  basis  of  a  lumping  diarge,  so  that 
it  cannot  be  perceived  from  the  contract  or  ac- 
coant what  proportion  is  chargeable  to  each, 
the  benefit  of  the  mechanics'  lien  law  is  lost 
In  such  cases  the  court  cannot,  by  extrinsic 
evidence,  apportion  the  amount  of  the  entire 
charge  or  contract  price  between  ttie  llenable 
and  nonlienable  items.  But  where  the  daim- 
anf  B  demand,  made  in  good  faitii,  consists  of 
several  different  items  separately  charged, 
some  of  which  are  by  law  a  lien  upon  the  prop- 
erty, and  others  do  not  come  within  the  scope 
of  the  statute,  he  may  enforce  his  lien  so  far 
as  given  by  law,  snd  it  is  not  vitiated  liecaDse 
he  has  incladed  therein  nonlienable  items." 
Ailen  V.  BIwert,  2»  Or.  444,  44  Pac.  828; 

This  rule  was  restated  in  Getty  ▼.  Ames, 
aO  Or.  573,  48  Pac.  355,  60  Am.  St  Ben.  835. 
and  Title  Guarantee  Co.  t.  Wrwin,  35  Or. 
62,  56  Pac.  271,  76  Am.  St  Bep.  464.  In  the 
former  case  the  claimant  had  contracted. 
with  the  owners  of  the  property  against 
which  the  liens  were  sought  to  lie  enforced, 
to  furnish  a  carriage  and  team,  and  to  work 
for  the  term  of  one  year  at  a  monthly  salary 
of  |12S,  and  to  perform  such  services  as 
from  time  to  time  might  be  directed.  Atlr- 
regular  intervals,  when  not  otherwise  em- 
ployed, he  had  done  some  work  on  a  build- 
ing and  fence,  but  kept  no  separate  account 
of  the  time  he  worked  on  either,  and  bad 
made  no  separate  charge  therefor.  He  Hied 
two  liens,  one  on  the  fence  and  one  on  the 
building.  After  stating  the  rule  above  qoot- 
ed,  the  court  said: 

"He  was  employed  by  the  month  to  render 
such  services  as  his  employers  might  require 
or  demand,  which  it  now  seems  included  uisna- 
ble  and  nonlienable  work  indiscriminately.  This, 
however,  does  not  entitle  Iiim  to  a  Uen  for  such 
labor  or  services  as  might  otherwise  come 
within  the  proviaioDS  of  Uie  lien  law,  for  the 
court  cannot  undertake  from  extrinsic  evidence 
to  apportion  the  amount  of  his  montltly  sal- 
ary between  the  llenable  and  nonlienable  work 
performed  by  him." 

This  is  the  only  Oregon  case  we  can  find 
where  the  question  of  the  enforcement  of  a 
mechanic's  lien  arising  from  the  performance 
of  an  entire  contract  between  the  owner  and 
the  claimant  was  involved.  In  Allen  t.  ES- 
wert,  snpra,  and  Tltlo  Guarantee  Ooi.  ▼. 
Wrenn,  supra,  liens  were  claimed  for  the 
reasonable  value  of  materials  which  were 
ordered  by,  and  furnished  to,  the  owner  of 
the  property  sought  to  be  charged. 

Building  contracts,  as  a  general  rule,  are 
entire.  A  contractor  or  other  person  having 
charge  of  the  construction  of  a  bolldlng  for 
the  owner  la,  by  force  of  the  statute,  and 
by  virtue  of  his  contract  7>lth  Ibe  cwnw 
the  agent  of  the  owner  for  the  purposes  of 
the  statute.  One  of  these  purposes  is  to  au- 
thorize him  to  employ  labor  and  to  pnrdian 
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material  for  nse  upon  the  property  of  the 
owner,  and,  wben  he  does  so,  the  law  im- 
poses a  lien  against  the  property  for  the  rea- 
sonable value  thereof.  Quackenbush  ▼.  Ar- 
tesian Land  Co.,  47  Or.  303,  306.  83  Pac.  787; 
Osbum  y.  Logns,  28  Or.  302,  37  Pac.  456,  38 
Pac.  190,  42  Pac.  907;  Smith  v.  WUcox,  44 
Or.  323,  327,  74  Pac.  706,  76  Pac.  710.  In 
^e  employment  of  labor  and  purchase  of 
material,  the  owner  has  Impliedly  contracted 
through  the  agency  of  the  contractor.  Smith 
V.  Wilcox,  supra. 

[4]  The  statute  expressly  confers  the  right 
to  a  lien  for  labor  performed  or  material 
furnished  for  use  in  the  construction  of  a 
building.  The  right  to  a  lien  does  not  arise 
from  tlie  special  c<mtract  under  which  the 
work  was  done,  or  the  material  furni^ed. 
It  arises  from  the  work  which  was  perform- 
ed upon  the  property,  or  the  material  fur- 
nished for  use  thereon.  Davis  v.  Alvord,  04 
U.  S.  545,  648,  24  L.  Ed.  283. 

The  statute  does  not,  in  terms  or  by~lm- 
plication,  deny  the  right  to  a  lien  to  one  who 
performs  labor  upon  a  building  under  an 
entire  contract  The  right  to  a  lien  exists 
whether  the  contract  be  express  or  implied, 
entire  or  divisible.  If  both  labor  and  mate- 
rial are  furnished,  the  right  to  a  lien  for  the 
labor  is  preserved,  whether  the  right  to  a 
lien  for  the  material  4s  lost  or  not,  so  far  as 
anything  said  in  the  statute  is  concerned,  as 
claimants'  rights  are  dependent  only  upon 
employment  and  performance  of  work. 
Their  right  to  a  Uen  for  labor  or  material, 
or  for  both,  was  a  special  privilege  (Brown 
V,  Harper,  4  Or.  89),  either  one  or  both  of 
which  they  could  waive  or  not  as  they  pleas- 
ed (Hughes  V.  Lanshig,  34  Or.  118,  121,  55 
Pac.  95,  75  Am.  St.  Rep.  574). 

[S]  It  is  utterly  impossible  to  ascertain  or 
state  from  the  contracts  themselves  what 
proportiiMt  of  the  contract  price  was  agreed 
to  be  paid  for  either  labor  or  material,  as 
the  contracts  thonselves  provide  no  way  i^ 
which  that  fact  can  be  ascertained  or  deter- 
mined. But  we  think  this  fact  is  wholly  un- 
important because  the  owner  whose  property 
is  sought  to  be  charged  with  the  lien  was 
not  a  party  to  these  contracts,  nor  person- 
ally obligated  to  pay  the  contract  price,  or 
any  proportionate  part  thereof;  nor  is  his 
property  chargeable  with  a  Uen  for  the  en- 
tire, or  any  proportional  part  of  the  price 
which  the  contractor  agreed  to  pay  for  the 
labor  and  material. 

No  rule  is  more  firmly  established  in  this 
state  than  that  where  labor  is  performed  or 
materials  furnished  at  the  instance  of  the 
contractor  of  the  owner,  and  not  to  the  own- 
er himself,  or  to  a  common-law  agent  of  the 
owner,  the  law  fixes  the  amount  for  which  a 
lien  may  be  had,  as  the  reasonable  value  of 
the  labor  or  materials,  and  not  the  price 
wbjch  the  contractor  agreed  to  pay  therefor. 
Fitch  V.  Howitt,  32  Or.  396,  52  Pac.  192; 
Beach  v.  Stamper,  44  Or.  4,  74  Pac.  208,  102 
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Am.  St  Rep.  597;  Quackenbush  t.  Artesian 
Land  Co.,  47  Or.  803,  306,  83  Pac.  787.  In 
tiie  case  last  cited,  this  court  speaking 
through  Mr.  Justice  R.  8.  Bean,  said: 

"The  statute  makes  every  contractor  and 
subcontractor  having  charge  of  the  construc- 
tion of  any  building,  wharf,  bridge,  ditch,  etc., 
the  agent  of  the  owner  for  the  purpose  of  bind- 
ing the  property  with  a  lien  for  the  reason- 
able value  of  materials  furnished  to  be  used  in 
or  labor  performed  upon  such  improvement  at 
the  request  of  tlie  former;  B.  &  C.  Comp.  { 
5640;  Fitch  v.  Howitt  32  Or.  396  (52  Pac. 
192) ;  Cooper  Mfg.  Co.  v.  Delahunt,  38  Or.  402 
(61  Pac.  649,  60  Pac.  1);  but  it  does  not 
make  him  an  agent  of  the  owner  with  power  to 
determine  the  value  of  the  materials  furaislied 
or  labor  performed.  Upon  this  question  the 
owner  is  entitled  to  be  heard  when  it  is  sought 
to  enforce  a  lien  against  his  property." 

If  the  contracts  had  been  made  with  the 
owner,  or  with  some  common-law  agent  of 
the  owner,  the  amount  for  which  Hens  would 
be  given  would  be  determined  by  the  con- 
tract price.  In  such  cases,  if  the  right  to  a 
Uen  for  a  part  of  that  which  was  to  be  fur- 
nished for  an  entire  consideration  failed, 
and  there  was  no  way  to  determine  from  the 
contracts  themselves  what  proportion  of  the 
contract  price  was  to  be  paid  for  the  remain- 
der, there  could  be  no  lien  for  the  whole,  or 
for  any  part  But  as  these  contracts  were 
not  made  with  the  owner,  nor  with  any  per- 
son who  had  authority  to  bind  him  to  pay 
the  contract  price,  and  as  bis  property  is 
not  chargeable  for  the  contract  price  or  for 
any  proportional  part  thereof,  but  only  for 
the  reasonable  value  of  the  labor  performed, 
there  can  be  no  necessity  to  apportion  the 
contract  price  between  labor  and  material, 
nor  do  we  see  any  reason  why  the  contract 
price  should  be  considered  at  all  in  deter- 
mining the  amount  for  which  the  claimants 
should  have  a  lien.  Here  all  that  the  claim- 
ants are  seeking  is  the  reasonable  value  of 
the  labor  performed.  This  is  easily  suscep- 
tible to  proof.  It  is  only  necessary  for  the 
court  to  inquire  and  ascertain  what  is  a  fair 
compensation  for  the  work  done,  according 
to  the  usual  method  of  determining  the  ques- 
tion of  a  quantum  meruit  in  Judicial  pro- 
ceedings. 

In  the  ccse  of  Helm  v.  E<lliott,  66  Wash. 
361,  110  Pac.  826,  labor  and  material  had 
both  been  furnished  under  an  entire  con- 
tract for  an  agreed  sum  to  be  paid  for  both. 
The  right  to  a  Uen  for  the  material  was  lost 
for  want  of  notice  to  the  owner.  The  stat- 
ute of  that  state  is  nearly  Identical  with 
ours.  The  question  presented  was  the  same 
as  that  presented  here.  In  passing  upon  this 
question  the  court  said: 

"The  respondeuts  contend  that  these  items 
are  lienable.  The  appellants  assert  that  they 
are  not  lienable,  because  the  contract  of  each 
of  the  respondents  with  the  general  contractor 
was  entire.  They  had  no  contract  with  the 
appellants.     Hence    there   was  ua   privity   of 
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eontraet  between  them.  Hunnicatt  &  B.  Co.  t. 
Van  Hoose,  111  Ga.  618,  36  S.  B.  669.  Rem. 
&  Bal.  Code  f  1129,  entitles  these  respondents 
to  a  lien  for  their  labor  and  we  do  not  think 
that  this  right  is  defeated  because  the  contract 
with  the  general  contractor  was  indivisible." 

Our  attention  Is  directed  to  Morrison  v. 
Minot,  5  Allen  (Mass.)  403 ;  Grares  v.  Bemis, 
8  Allen  (Mass.)  673;  Mulrey  v.  Barrow,  11 
Allen  (Mass.)  152;  Evans  Marble  Co.  v.  In- 
ternational Trust  Co.,  101  Md.  218,  60  Atl. 
667,  109  Am.  St.  Rep.  668,  4  Ann.  Cas.  831 ; 
Adler  t.  World's  Pastime  Exposition  Co.,  126 
111.  373,  18  N.  E.  809;  Phillips  on  Mech. 
Uens  (3d  Ed.)  296. 

In  the  Massachusetts  cases  cited,  it  was 
In  effect  held  that  under  entire  contracts 
where  both  labor  and  material  were  to  be 
furnished  for  an  entire  consideration,  and 
no  stipulated  price  was  to  be  paid  for  either 
labor  or  material,  and  the  contract  had  been 
completely  performed  on  the  one  hand,  and 
nothing  remained  to  be  done  under  the  con- 
tract except  the  payment  of  the  contract 
price,  and  the  right  to  a  lien  for  the  material 
had  been  lost  for  want  of  notice  to  the  own- 
er, the  right  to  a  lien  for  the  labor  was  also 
lost,  because  the  party  performing  could  not 
recover  on  quantum  meruit,  nor  on  the  con- 
tract for  any  amount  less  than  the  entire 
contract  price. 

By  the  application  of  this  rule  It  was  held 
that  as  there  could  be  no  recovery  for  the 
labor  alone,  there  could  be  no  debt  due  for 
the  labor  alone.  The  General  Statute  of 
Massachusetts  1860,  c.  150,  imder  which 
these  decisions  were  rendered,  expressly 
makes  the  existence  of  a  debt  due  a  condi- 
tion precedent  to  the  right  to  a  lien. 

In  the  Maryland  case  cited,  the  question 
Involved  was  upon  an  entire  contract  for  la- 
bor and  material  furnished  to  a  building  In 
the  city  of  Baltimore,  for  an  entire  consider- 
ation, with  no  stipulated  price  agreed  to  be 
paid  for  either,  and  the  statute  of  that  state 
expressly  provided  that  no  lien  could  be  had 
for  material  furnished  for  use  in  the  con- 
struction of  a  building  in  the  city  of  Balti- 
more. It  also  contained  a  somewhat  similar 
provision  to  that  contained  In  the  Massachu- 
setts statute,  requiring  a  debt  to  be  due  for 
labor  before  a  lien  could  be  had.  That  deci- 
sion cited  and  applied  the  doctrine  announc- 
ed in  the  Massaclrasetts  cases  above  cited, 
although  in  that  case  the  claimants  had  not 
lost  their  right  to  Hens  for  want  of  notice  to 
the  owner  as  in  the  Massachusetts  cases. 

In  the  Illinois  case,  the  lien  was  denied 
because  the  contract  between  the  owner  and 
the  claimant  was  an  entire  contract  for  an 
entire  consideration  to  be  paid  for  the  per- 
formance of  certain  services  for  which,  un- 
der the  statute,  no  lien  was  given,  and  for 
other  services  for  which  a  Hen  was  given. 

While  these  decisions  support  the  conten- 
tion of  the  appellant,  we  do  not  consider  the 


rules  there  applied  are  applicable  to  a  case 
arising  under  our  statute,  where  the  con- 
tract was  not  made  with  the  owner,  nor 
with  a  person  having  authority  to  bind  the 
owner  upon  the  contract 

Under  our  statute,  to  create  the  right  to 
a  lien,  there  must  be  a  contract  for  the  do- 
ing of  that  for  which  the  statute  gt.ves  the 
lien.  But  the  contract  need  not  be  made 
with  the  owner  or  a  common-law  agent  of 
the  owner,  but  may  be  made  by  a  person 
whom  the  statute  makes  the  agent  of  tlie 
owner  for  the  purposes  of  the  statute,  and, 
when  made  with  the  statutory  agent,  the 
claimant  has  the  requisite  authority  to  do 
the  thing  for  which  the  statute  gives  a  right 
to  the  Hen.  In  other  words,  there  must  be 
an  employment  of  the  labor,  or  a  purchase 
of  the  material  by  some  one  authorized  to 
do  so,  before  the  right  to  a  Hen  for  lalMr 
performed  or  material  purchased  can  arise; 
but  when  the  work  is  done,  or  the  materials 
are  furnished  under  the  authority  of  a  stat- 
utory agent,  the  property  of  the  owner  then 
becomes  subject  to  a  lien,  not  for  the  amount 
which  the  statutory  agent  agreed  to  pay,  but 
for<  the  reasonable  value  of  the  work  or  ma- 
terial. Upon  complete  performance  of  an 
entlse  contract  made  by  the  claimant  with 
the  contractor,  the  contractor  is  bound  to 
pay  the  entire  contract  price,  but  the  owner 
Is  not,  and  therefore,  so  far  as  the  owner's 
rights  are  concerned,  the  question  of  wbetli- 
er  the  claimant  could  recover  from  the  con- 
tractor In  a  separate  action  for  a  part  of 
his  i)erformance  of  an  entire  contract  is  ot 
no  importance  here,  because  the  claimant  Is 
not  asserting  as  against  the  owner's  prop^ 
ty  a  Uen  for  the  amount  of  the  contract 
price,  or  for  any  proportional  part  thereto. 
We  are  not  holding  that  the  claimant  can 
enforce  a  Uen  against  the  owner's  property 
upon  a  contract  with  a  contractor  for  an 
amount  greater  than  his  contract  price,  but 
what  we  do  decide  is  that,  the  owner  not  be- 
ing bound  to  pay  the  contract  price  or  any 
proportional  part  of  it,  nor  being  subject  to 
have  his  property  charged  with  a  lien  for 
the  contract  price,  or  any  proportional  part 
of  it,  it  is  of  no  importance,  so  far  as  bis 
rights  under  our  statute  are  concerned, 
whether  the  contract  between  the  claimant 
and  the  contractor  was  express  or  implied, 
entire  or  divisible,  separable  or  apportion- 
able. 

Although  claimants,  in  determining  the 
amount  for  which  they  should  assert  a  lien 
for  their  labor,  had  the  right  to  disr^ard 
the  amount  for  which  they  had  agreed  to 
furnish  both  labor  and  material,  tliey  did 
not  do  so.  In  their  statement  of  account 
they  set  out  as  a  separate  charge  the  amount 
they  had  actually  paid  out  to  their  employes, 
for  the  labor  actually  performed  upon  the 
building,  and  then  they  set  out  separately, 
as  a  charge  for  material,  the  difference  be- 
tween the  total  contract  price  and  the  charge 
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separately  stated  for  labor 

tbey  did  attempt  to  apportion  the  contract 
price  between  labor  and  material.  Upon  the 
trial,  they  abandoned  all  claim  for  material 
and  claimed,  only  for  the  labor  performed. 
As  they  were  not  compelled  to  make  tbe  ap- 
portionment, and  as  the  amount  for  which 
the  liens  are  enforced  by  the  decree  appeal- 
ed from  is  the  reasonable  value  only  of  tbe 
labor  performed,  we  think  the  Hens  for  the 
reasonable  value  of  the  labor  should  be  en- 
forced. The  statute  gives  the  claimants  the 
right  to  assert  a  lien  for  the  labor  perform- 
ed upon  the  building,  and,  the  labor  having 
been  performed  upon  the  building  at  the  in- 
stance of  appellant's  statutory  agent,  to  hold 
that  the  claimants  should  not  be  permitted 
to  enforce  their  liens  for  the  reasonable  value 
of  the  labor  performed,  merely  because  they, 
for  want  of  notice  to  tbe  owner,  lost  their 
right  to  a  lien  for  material,  would  result  In 
an  unwarranted  abridgmeiit  of  the  statute 
and  defeat  the  very  purpose  for  which  the 
statute  was  enacted.  There  is  nothing  in 
the  statute  to  Indicate  a  legislative  intent  to. 
deprive  claimants,  who  have  both  performed 
labor  and  furnished  material  for  a  building 
at  the  instance  of  a  contractor,  of  their  right 
to  assert  a  lien  for  the  labor  performed  up- 
on a  building,  for  no  other  reason  than  that 
they  have  lost  their  right  to  a  Hen  for  the 
material  furnished  for  want  of  notice  to  the 
owner.  On  the  contrary,  the  language  of  the 
statute  confers  the  right  to  a  lien  for  labor 
performed,  regardless  of  whether  materials 
are  furnished  or  not,  and  whether,  where 
materials  are  furnished,  the  right  to  a  lien 
for  the  material  is  or  is  not  lost  for  want 
of  notice  to  the  owner. 

[6]  Chrletman  not  only  famished  and  in- 
stalled the  plumbing  under  his  subcontract 
with  Niner,  but  he  Installed  a  sump  trap 
under  a  contract  with  tbe  owner.  His  claim 
of  lien  contains  tbe  charge  of  $20  for  the 
Bump  trap,  in  addition  to  his  charge  for  la- 
bor In  installing  the  plumbing.  Because  the 
claim  contains  two  items  of  charge,  one  aris- 
ing upon  contract  with  the  owner  and  the 
other  upon  contract  with  the  subcontractor, 
it  is  urged  the  lien  is  unenforceable.  No  au- 
thority is  cited  in  support  of  this  contention, 
or  reason  advanced,  although  there  is  a  line 
of  authorities  that  seem  to  support  it.  See 
2  Jones  on  Liens,  g  1597,  and  authorities 
there  dted.  Tbe  statute  gives  a  lien  for  both 
the  work  done  under  a  subcontract  and  for 
tbe  work  done  and  material  furnished  under 
his  original  contract,  and  it  is  presumed  that 
both  were  furnished  upon  the  credit  of  the 
building  (Peerless  Pacific  Co.  v.  Rogers,  81 
Or,  51,  54, 158  Pac.  271) ;  both  were  perform- 
ed upon  the  same  building,  and  both  are 
chargeable  against  the  property  of  the  same 
owner. 

The  same  situation  arose  and  was  consid- 
ered by  this  court  in  Bohn  t.  Wilson,  63  Or. 
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To  this  extent   400,  101  Pac.  202,  in  whlcb  case  the  court 
said: 


"It  is  next  daimed  that  two  causes  of  suit 
have  been  improperly  united— one  for  materials 
furniBhed  to  Lee,  and  the  other  for  those  fur- 
nished to  Wilson.  This  defect,  if  it  is  one,  ap- 
pears on  tbe  face  of  the  complaint,  and  was 
waived  by  failure  to  demur  on  that  ground. 
Section  7%  B.  &  C.  Comp.;  Owings  v.  Turner, 
48  Or.  462  (87  Pac.  160)." 


In  this  case,  as  in  that.  If  this  was  a  de- 
fect,- it  appeared  on  the  face  of  the  com- 
plaint, and  was  waived  by  a  failure  to  de- 
mur on  that  ground. 

[7]  Appellant  contends  that,  because  the 
Christman  claim  of  lien  filed  contains  a 
claim  for  labor  furnished  the  contractor  and 
a  claim  for  labor  and  material  furnished 
the  owner,  and  shows  on  its  face  that  it  was 
filed  within  30  days  after  the  comi)letion  of 
the  building,  but  does  not  show  on  its  face 
that  it  was  filed  within  60  days  after  the 
completion  of  his  contract  with  tbe  owner, 
the  lien  is  therefore  Invalid.  An  original 
contractor  is  required  to  file  his  claim  of 
lien  within  60  days  after  he  has  completed 
his  contract;  all  other  persons  within  30 
days  after  the  completion  of  the  building. 
Section  10195,  Or.  L.;  Coffey  v.  Smith,  52 
Or.  638,  97  Pac.  1079.  A  claimant  is  not  re- 
quired to  state  in  his  claim  of  Hen  'filed  any- 
thing not  required  to  be  stated  therein  by 
section  10195,  Or.  L.,  and  that  section  does 
not  require  him  to  state  in  his  claim  of  lien 
filed  that  it  is  filed  within  30  days  after  the 
completion  of  the  building,  if  he  Is  not  an 
original  contractor,  or  that  it  is  filed  within 
60  days  after  the  completion  of  his  contract 
if  he  is  an  original  contractor,  although  he 
must,  in  each  instance,  file  his  claim  within 
tbe  time  required  by  tbe  statute,  and,  if  he 
fails  to  do  so,  he  cannot  enforce  his  lien. 

[8, 9]  In  his  foreclosure  proceedings  he 
must  allege  and  prove  every  fact  essential  to 
the  existence  of  a  valid  lien.  He  must  there- 
fore allege  in  his  complaint  and  prove  that  he 
filed  his  claim  within  the  time  allowed  (Cof- 
fey V.  Smith,  supra),  and  "it  must  affirma- 
tively appear  from  the  complaint  that  the 
notice  filed  contained  all  the  essential  provi- 
sions required  by  statute ;  that  it  was  prop- 
er in  form,  verified  as  required,  and  filed 
within  the  time  prescribed"  (Pilz  v.  Killings- 
worth,  20  Or.  432,  437,  26  Pac.  305,  306). 
Christman  neither  alleged  in  his  complaint, 
nor  proved,  that  the  claim  of  Hen  was  filed 
within  60  days  after  the  completion  of  his 
contract  with  the  owner  and  the  item  of  $20 
claimed  therefor  must  therefore  be  denied. 
Coffey  V.  Smith,  supra.  Two  separate  con- 
tracts cannot  be  tacked  together  for  the  pur- 
pose of  extending  the  Hen.  2  Jones  on  Liens 
(3d  Ed.)  i  1432  and  note. 

[10]  Our  statute,  section  10195,  Or.  L,  v- 
quires  every  lien  claimant  to  file: 
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"A  daim  containiiig  a  true  statement  of  bis 
demand,  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner,  or  reput- 
ed owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom 
he  furnished  the  materials,  and  also  a  descrip- 
tion of  the  property  to  be  charged  with  said 
lien,  sufficient  for  identification,  which  claim 
shall  be  verified  by  the  oath  of  himself  or  of 
some  other  person  having  knowledge  of  the 
facts." 

It  is  also  contended  that  the  claims  filed 
do  not  contain  true  statements  of  claimants' 
demands,  because  the  claims  fail  to  disclose 
on  their  face  that  the  demands  arose  under 
entire  contracts.  In  support  of  these  conten- 
tions, appellant  cites  decisions  of  courts  ren- 
dered under  statutes  requiring  liens  to  show 
the  terms,  time  given,  and  other  like  condi- 
tions of  the  contract  under  which  the  demand 
arose;.  Our  statute  contains  no  such  provi- 
sions, and  the  authorities  cited  are  therefore 
not  in  point  upon  this  question.  The  claims 
of  lien  conformed  to  all  of  the  conditions  re- 
quired by  the  statute,  and  their  validity  does 
not  depend  upon  compliance  with  conditions 
not  to  be  found  within  the  statute. 

The  validity  of  a  lien  in  this  state  depends 
upon  a  substantial  compliance  with  all  of 
the  essential  requirements  of  the  statute. 
The  claimant  is  required  to  do  all  that  the 
statute  requires  him  to  do,  and  having  done 
that,  if  the  case  falls  within  the  provisions  of 
the  statute,  he  is  entitled  to  a  lien.  The 
claims  in  question  do  contain  a  true  state- 
ment of  the  amount  demanded  for  labor  and 
of  the  amount  demanded  for  material,  each 
stated  separately,  and  the  amount  claimed 
for  the  lienable  Items  can  be  readily  ascer- 
tained from  the  claims  themselves  without 
the  aid  of  extrinsic  evidence.  They  are 
therefore  sufficient. 

[11]  The  appellant  also  contends  that  cer- 
tain of  the  liens  cannot  be  maintained  be- 
cause the  labor  for  which  the  liens  are  claim- 
ed was  performed  by  persons  other  than  the 
lien  claimants  themselves.  If  this  contention 
could  be  maintained,  the  purpose  of  the  stat- 
ute would  be  defeated  in  all  cases  where  la- 
bor was  furnished  by  an  original  or  a  sub- 
contractor, or  other  person  who  employed  the 
labor  of  others  in  the  erection  of  a  building. 
Appellant  cites  In  support  of  this  contention 
the  cases  of  Loud  v.  Gold  Ray  Realty  Co.,  72 
Or.  158,  159,  142  Pac.  785 ;  Alderson  t.  Lee, 
52  Or.  98,  99,  96  Pac.  234;  Williams  v.  Toledo 
Coal  Co.,  26  Or.  432,  36  Pac.  159,  42  Am.  St. 
Rep.  799;  The  Victorian  No.  2,  26  Or.  197, 
41  Pac.  1103,  46  Am.  St  Rep.  616.  None  of 
these  cases  support  this,  contention.  The 
first  two  cases  cited  annovmce  the  rule  that 
if  a  person  has  the  rig^t  to  perfect  a  me- 
chanics' lien,  and  assign  hia  debt  or  claim 
to  another  before  the  claim  of  lien  is  filed,  his 
assignee  takes  title  to  the  debt  only,  and  has 
no  right  to  perfect  the  lien;  but,  if  the  lien 
has  been  perfected  by  filing,  then  the  assignee 


takes  both  the  debt  and  the  security  of  the 
lien.  None  of  these  cases  hold  tliat  a  con- 
tractor, subcontractor,  or  person  fumishins 
the  labor  of  others  in  the  construction  of  a 
building  cannot  claim  and  mforce  a  lien  for 
labor  employed  by  him  and  used  in  the  con- 
struction of  such  buUdlng. 

"The  contractor  is  entitled  to  bis  lien,  not 
only  for  his  own  labor,  but  for  the  tabor  of 
those  under  him,  and  even  though  his  work- 
men have  taken  ont  liens  the  effect  is  only 
to  diminish  the  contractor's  lien  pro  tanto." 
27  Cyc.  p.  84. 

The  conv'erse  of  the  rule  contended  for 
was  applied  and  followed  in  Barr  v.  World 
Keepfresh  Co.,  77  Or.  96,  100,  160  Pac.  747. 

[12]  The  owner  objects  to  the  daim  of  J. 
A.  C.  Tait  &  Go.  because  the  material  fur- 
nished is  described  in  the  daim  of  lien  filed  as 
consisting  of  cement  and  gravel,  while  it  was 
established  by  the  evidence  that  the  material 
consisted  of  cement,  sand,  and  graveL  In 
support  of  this  contention  he  dtes  East  Side 
Mill  Co.  V.  Wilcox,  69  Or.  266,  138  Pac.  843. 
The  rule  announced  in  that  case  was  not 
followed  in  the  later  case  of  St.  Johns  Lum- 
ber Co.  T.  Prltz,  75  Or.  286,  146  Pac.  483.  In 
the  latter  case  the  court  held  that  a  claim  of 
lien  which  contained  no  description  of  ttie 
kind  or  character  of  materials  furnished  was 
sufilcient  and  based  its  decision  upon  the  fact 
that,  although  the  weight  of  authority  in 
other  states  supported  the  rule  announced  in 
East  Side  Mill  Co.  v.  Wilcox,  supra,  yet  as 
all  of  the  earlier  decisions  of  this  court  had 
announced  a  contrary  rule  to  that  of  EJast 
Side  Mill  Co.  ▼.  Wilcox,  supra,  and  these 
dedsions  had  become  a  rule  of  property  in 
this  state  which  had  been  followed  and  re- 
lied upon  by  'the  profession  generally,  for 
many  years,  the  rale  announced  in  the  earlier 
cases  ought  not  to  be  overthrown.  By  this 
last  decision,  the  rule  is  now  settled  in  this 
state  that  it  is  not  necessary  to  recite  in  the 
daim  either  the  kind  or  character  of  materi- 
als for  which  a  lien  is  claimed.  In  this  con* 
nection  the  owner  contends  that  the  variance 
between  the  description  of  material  in  said 
daim  of  Hen  of  J.  A.  O.  Tait  &  Co.  and  in  the 
proof  is  fatal  to  the  lien.  As  it  is  unnecessary 
to  state  in  the  claim  of  lien  the  kind  or  char- 
acter or  materials,  and  as  the  owner  could 
not  have  been  prejudiced  by  the  error  in  the 
description  and  the  claim  of  U«i  correctly 
stated  the  amount  of  the  demand,  the  objec- 
tion is  without  merit 

"When  the  amount  demanded  is  correctly 
stated  in  the  claim  of  lien,  the  items  thereof 
become  superfluous,  and  an  error  or  omission 
therein  ought  not  to  vitiate  the  lien."  Cham- 
berlain V.  Uibbard,  20  Or.  428,  482,  38  Pac 
437,  438. 

[13]  It  appears  that  written  demands  for 
verified,  itemized  statements  of  their  accounts 
were  served  upon  all  of  the  claimants,  and 
that  none  of  the  Btatemmts  demanded  were 
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furnished  wltbin  five  days  aftec  demand.  It 
Is  contended  that  on  account  of  clailmants' 
failure  to  furnish  the  statements  within  five 
days  after  demand,  as  required  by  section  84, 
Or.  li.,  they  were  thereby  precluded  from 
giylng  evidence  of  their  accounts.  It  Is  very 
doubtful  If  that  section  applies  to  a  demand 
for  the  statements  so  demanded,  because  the 
demand  covered  matters  not  within  the  con- 
templation of  that  section.  As  an  Illustra- 
tion, one  of  the  things  so  demanded  was  for 
the  names  of  the  different  persons  who  per- 
formed work  for  the  claimants  upon  the 
building,  the  hours  they  worKed,  and  other 
matters  not  necessarily  a  part  of  the  ac- 
count; but,  regardless  of  whether  the  stat- 
ute covers  demands  for  information  of  that 
nature,  the  information  was  all  furnished 
before  the  trial,  and  the  owner  was  not  In: 
jured  by  the  delay.  T^e  trial  court  properly 
allowed  the  claimants  to  prove  their  ac- 
counts. 

"So  far  as  the  time  is  limited  within  which 
a  verified  copy  of  the  account  must  be  deliv- 
ered, the  Btatnte  is  only  directory."  Raski  v. 
Wise,  66  Or.  72,  107  Pac.  9S4,  and  authorities 
dted. 

The  rule  Is  well  settled  that — 

"The  trial  court  may,  in  its  discretion,  relieve 
a  party  from  default  in  failing  to  furnish  a 
bill  of  items,  when  it  is  made  satisfactorily  to 
appear  that  a  good  and  sufficient  reason  existed 
for  such  failure  at  the  time,  and  one  is  fur- 
nished." Rayburn  v.  Hurd,  20  Or.  229,  234,  25 
Pac.  635,  636;  Rasld  v.  Wise,  sapra. 

[14]  Appellant  objects  to  the  enforcement 
of  the  lien  of  F.  B.  Sanders,  covering  his 
charges  fo^  the  sum  of  !(45  for  labor  per- 
formed upon  the  building,  for  the  reason  that 
he  has  been  paid  on  account  the  sum  of  $80, 
which  he  credited  upon  his  charge  for  materi- 
al amounting  to  that  sum,  and  contends  that 
it  is  impossible  to  determine  how  much  re- 
mains due  for  the  labor  or  material.  This 
contention  is  based  upon  the  assumption  that 
the  statement  of  account  contained  In  his 
claim  of  Uen  shows  a  lumping  charge  for  both 
labor  and  material,  the  latter  being  a  nonlien- 
able  item  for  want  of  notice  to  the  owner. 
It  appears  upon  the  face  of  the  lien  that 
Sanders'  charge  for  labor  was  $45,  and  his 
charge  for  material  was  $80,  and  the  amount 
of  charge  for  each  can  be  readily  ascertained 
by  an  inspection  of  the  claim  itself,  without 
the  aid  of  oral  evidence.  In  the  absence  of 
directions  to  the  contrary,  Sanders  had  the 
right  to  apply  this  payment  upon  his  demand 
for  material. 

"When  a  debtor  owes  a  creditor  more  than 
one  obligation  he  may,  at  or  before  malring  a 
payment,  direct  upon  which  debt  the  credit 
should  be  applied,  but,  if  he  give  no  instmc- 
tions  in  respect  to  the  matter,  Uie  creditor  may 
apply  the  payment  on  account  of  any  demand 
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he  may  have  against  him."    Ueier  &  Frank  Co. 

V.  MiUehner,  75  Or.  331,  341,  146  Pac  796,  790. 

See,  also,  Glle  Grocery  Co.  v.  Lachmund, 
76  Or.  122,  125,  146  Pac  619 ;  Trnllinger  v. 
Kofoed,  7  Or.  228,  230,  23  Am.  Rep.  708; 
Montour  t.  Grand  Lodge,  38  Or.  47,  61,  62 
Pac.  524;  Anderson  T.  OrlfBth,  61  Or.  116, 
120,  93  Pac.  934. 

The  application  by  Sanders  of  the  $80  paid 
to  blm  upon  his  claim  for  materials  furnish- 
ed does  not  derive  him  of  the  right  to  as- 
sert a  lien  for  the  labor  performed.  We 
have  held  that,  tf  no  payment  bad  been  made 
to  him  at  all,  he  could  assert  his  lien  for  the 
labor,  and  that  being  so,  the  payment  of  his 
charges  for  material  could  not  take  away  or 
eCTect  his  right  to  enforce  his  Uen  for  labor. 

This  disposes  of  all  the  questions  of  merH 
to  which  our  attention  has  been  directed, 
except  the  objectlcm  urged  by  appellant 
agabast  the  claim  of  Inman  Poolsen  Lumber 
Company.  The  principal  objection  against 
this  claim,  and  the  only  one  necessary  to  be 
considered,  la  that  the  claim  is  not  verified 
as  required  by  law. 

[15-11]  The  language  of  the  statute  is: 
The  claim  shall  be  verified  by  the  oath  of  the 
claimant  o>r  of  some  other  person  having 
knowledge  of  the  facts.  Or.  L.  {  10195.  The 
statute  does  not  prescribe  any  particular 
form  In  which  the  verification  of  a  mechan- 
ic's lien  shall  be  made.  A  claim  signed  by 
the  party  and  verified  by  his  oath  is  suffi- 
cient Eezartee  v.  Marks,  15  Or.  629,  538, 
16  Pac.  407;  Alnslle  v.  Kohn,  16  Or.  363, 
373,  19  Pac.  97.  The  original  claim  of  lien 
as  filed  and  recorded  was  offered  as  an  ex- 
hibit, and  is  before  us  for  inspection.  This 
shows  that  an  attempt  was  made  to  verify 
the  claim  by  affidavit;  that  the  aflldavlt  was 
signed  by  O.  W.  Thatcher,  an  officer  of  claim- 
ant ;  that  a  notary  public's  seal  was  affixed; 
and  the  impression  of  the  seal  so  attached 
shows  the  name  of  the  notary,  and  also  the 
words,  "Notary  Public,  State  of  Oregon," 
which  plainly  appear.  By  inadvertence  the 
notary  public  failed  to  sign  his  name  to  the 
Jurat.  In  that  condition  the  claim  was  filed 
and  recorded.  It  Is  established  by  the  testi- 
mony of  the  affiant  Thatcher  and  by  that  of 
the  notary  public,  and  it  Is  uncontradicted, 
that  the  affiant  was  duly  sworn  at  the  time 
he  signed  the  affidavit.  The  question  is 
whether  the  absence  of  the  official  signature 
is  fatal  to  the  validity  of  the  lien.  A  motion 
was  made  at  the  trial  for  leave  to  amend  the 
lien  by  directing  the  notary  to  sign  the  Jurat 
at  that  time.  No  ruling  seems  to  have  been 
made  thereon.    In  this  state — 

"A  notary  public  is  a  state  officer,  and  this 
court  will  take  judicial  notice  of  his  accession, 
his  official  seal,  and  his  continuance  in  office, 
and,  for  the  purpose  of  informing  itself  in  re- 
lation to  such  facts,  will  refer  to  the  official 
records  of   the   state   department"     Butts  T. 
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Purdy,  63  Or.  150,  164,  125  Pac.  SIS,  S18. 
and  cases  there  dted. 


The  oflBcial  records  of  the  state  department 
show  that  the  person  whose  name  appears 
upon  the  Impression  made  by  affixing  the 
seal  to  the  afDdavit  was  at  the  time  a  notary 
public,  and  authorized  to  administer  oaths, 
and  that  the  seal  so  afiBsed  is  his  official 
seaL 

"Notaries  public  shall  have  full  power  and 
authority  *  *  *  to  administer  oaths  in  all 
cases  where  oatha  are  required  by  law  to  be 
made."    Sectio;i  aiS.'i,  Or.  L. 

"Every  notary  public,  before  he  enters  upon 
the  duties  of  his  ofSce,  shall  provide  an  official 
seal,  and  deposit  an  impression  of  the  same 
*  *  *  in  the  office  of  the  secretary  of  state." 
Section  3182,  Or.  L. 

"Every  notary  public  shall,  on  all  instruments 
executed  by  and  before  him  in  his  official  ca- 
pacity, write  or  stamp  after  his  signature  the 
date  of  expiration  of  his  commission."  Sec- 
tion 3176,  Or.  L. 

"Full  faith  and  credit  shall  be  given  to  all  the 
protestations,  attestations,  and  other  instru- 
ments of  publication  of  all  notaries  public,  now 
in  office  or  hereafter  to  be  appointed  under 
the  provisions  of  this  chapter."  Section  S184, 
Or.  U 


The  autboritF  conferred  upon  a  notary  to 
administer  an  oath  is  a  statutory  power,  and 
must  be  exercised  in  conformity  with  the 
directions  of  the  statute.  Where  the  statute 
expressly  requires  the  officer  to  sign  his  name 
as  an  attestation  of  the  administering  of  an 
oath,  the  direction  Is  mandatory.  Lindsay  v. 
Huth,  74  Mich.  712,  42  N.  W.  358. 

The  word  "signature"  as  used  In  the  stat- 
ute refers  to  the  official  signature  of  the 
notary  public  and  means  the  notary's  name 
as  vrltten  by  himself.  It  is  suggested  that 
the  act  of  the  officer  in  stamping  his  seal  on 
tb^  instrument  should  be  treated  as  his  sig- 
nature because  It  contained  his  name,  but  to 
this  we  do  not  assent  His  official  seal, 
whether  It  contains  his  name  or  not,  is  not 
his  signature  any  more  than  his  signature 
la  his  seal.  They  are  two  separate  and  dis- 
tinct things.  The  statute  requires  that  a 
claim  of  lien  when  filed  and  recorded  shall 
be  verlfled  and  there  can  be  no  verification 
of  a  mechanic's  lien  by  affidavit  when  made 
before  a  notary  public,  unless  the  Jurat  is 
signed  by  such  officer,  and  the  genuineness  of 
his  signature  is  attested  by  bis  official  seal. 
The  reason  is  that  the  claim  when  filed  and 
recorded  must  show  that  it  is  verified  and 
the  evidence  of  its  verification  must  appear 
upon  the  instrument  and  be  recorded  with  it. 
The  principle  decisive  of  this  question  is 
stated  In  Elliott  t.  Peirsol,  1  Pet  328,  7  L. 
Ed   164,  as  follows: 

"What  the  law  requires  to  be  done,  and  ap- 
pear of  record,  can  only  be  done  and  made  to 


appear  by  the  record  itself,  or  an  exemplifica 
tion  of  the  record.  It  is  perfectly  immaterial 
whether  there  be  an  acknowledgment  or  privy 
examination,  in  fact,  or  not  if  there  be  no 
record  made  of  the  privy  examination;  for, 
by  the  express  provisions  of  the  law,  it  is  not 
the  fact  of  the  privy  examination  merely,  but 
the  recording  of  the  fact,  which  makes  the 
deed  effectual  to  pass  the  estate  of  a  feme  cov- 
ert" 


Applying  this  principle  to  the  question  pre- 
sented here,  it  Is  wholly  immaterial  whether 
the  oath  was  administered  or  not  unless  the 
claim  of  lien  Itself  when  recorded  shows  that 
an  oath  was  administered;  for  it  la  necessary 
under  the  express  provisions  of  our  statute 
that  the  claim  of  lien,  when  filed  and  record- 
ed, shall  show  that  the  oath  was  administered, 
or  else  the  lien  is  ineffectual.  Unless  the 
claim  itself,  as  filed,  shows  that  fact  then  it 
Is  Immaterial  whether  In  tact  the  oath  was 
administered  or  not 

The  question  Involved  in  Elliott  v.  Peirsol, 
supra,  was  involved  in  Harty  v.  Ladd,  3  Or. 
353,  where  a  certificate  of  acknowledgment 
of  a  deed  by  a  married  woman  failed  to  recite 
that  she  was  examined  separately  and  apart 
from  her  husband,  as  required  by  the  stat- 
ute then  In  force.  It  was  held  that  parol 
evidence  was  not  admissible  to  show  that  she 
was  in  fact  so  examined. 

In  the  early  cases  of  Blanchard  t.  Bennett, 
1  Or.  328,  and  Dennison  v.  Story,  1  Or.  272, 
It  was  held  that  "the  Jurisdiction  and  au- 
thority of  a  person,  administering  an  oath, 
must  appear  In  his  certificate,"  while  Blan- 
chard y.  Bennett  was  overruled  upon  an- 
other point  in  Ramsey  v.  Pettlnglll,  14  Or. 
207,  12  Pac.  439,  its  ruling  upon  the  ques- 
tion as  to  what  must  appear  in  the  certificate 
of  an  officer  administering  an  oath  Is  BtUl 
an  authority. 

Tliat  this  must  be  the  rule  follows  from 
the  fact  that  "A  lien  notice  is  Incapable  of 
amendment,  and  cannot  be  made  good  by 
averment  It  must  stand  or  fall  by  refer- 
ence to  its  own  terms."  East  Side  Mill  Co. 
V.  Wilcox,  69  Or.  266,  269.  138  Pac.  843,  844. 
"The  lien  notice  as  recorded.  Is  the  founda- 
tion of  plaintiff's  right  to  recover."  KeUey 
V.  Anderson,  85  Or.  138,  140,  166  Pac.  565. 
"It  should  be  borne  in  mind,"  says  the  court, 
"that  a  mechanics'  Men  is  purely  a  creature 
of  the  statute  and  that  it  can  be  obtained 
only  by  a  substantial  compliance  therewith. 
It  is  'a  remedy  given  by  law  which  secures 
the  preference  provided  for,  but  which  does 
not  exist,  however  equitable  the  claim  naay 
be,  imless  the  party  brings  himself  within 
the  provisions  of  the  statute.'"  Gordon  t. 
Deal,  23  Or.  153,  155,  31  Pac.  287.  "It  must 
affirmatively  appear  from  the  complaint  that 
the  notice  filed  contained  all  the  essential 
provisions  required  by  statute;  that  it  was 
proper  In  form,  verified  as  required,  and  filed 
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within  the  time  prescribed."  PUz  v.  Kill- 
liigsworth,  20  Or.  432,  437,  26  Pac.  305,  306. 
To  the  same  effect,  see  Kezartee  r.  Marks, 
15  Or.  529,  16  Pac.  407;  Nicolal  v.  Van  Frl- 
dagh,  23  Or.  149,  31  Pac.  288 ;  Gordon  v. 
Deal,  snpra;  Drake  y.  Green,  48  Kan.  534, 
29  Pac.  684.  "In  the  absence  of  statutory 
authorltx,  it  is  generally  held  that  a  mechan- 
ic's lien  claim  required  to  be  made  and  filed 
cannot  be  materially  amended  or  rei^ormed, 
nor  can  it  be  reformed  In  equity.  Nor  can 
essential  avermenta  omitted  from  the  notice 
be  supplied  by  averments  in  the  complaint 
or  by  extrinsic  evidence  In  an  action  to  fore- 
close the  Uen."  18  R.  C.  L.  ©43.  "The  want 
of  verification  or  of  a  sufficient  verification  is 
a  defect  which  goes  to  the  whole  claim  and 
cannot  be  amended."  Phillips  on  Mech.  Liens 
(2d  Ed.)  366.  The  notice  of  lien  which  Is 
filed  for  record  must  be  a  complete  notice 
at  that  time  In  order  to  authorize  its  enforce- 
ment and  is  not  capable  of  being  amended  or 
reformed.  Goss  v.  Strelitz,  54  CaL  640.  See, 
also,  Morrison  Merrill  &  Co.  v.  Clayton,  17 
TJtah,  306,  53  Pa&  832,  70  Am.  St.  Rep.  784; 
Bertheolet  t.  Parker,  43  Wis.  551;  Malter  v. 
Falcon  Mining  Co.  18  Nev.  209,  2  Pac.  50; 
Wagner  v.  Hansen,  103  Cal.  104,  37  Pac.  195; 
Santa  Monica  Lumber  Co.  v.  Hege,  119  Cal. 
376,  3T9,  51  Pac.  55)5;  Madera  F.  &  T.  Co. 
V.  Kendall,  120  Cal.  183,  184,  52  Pac.  304, 
65  Am.  St  Rep.  177:  18  E.  C.  L.  943;  27  Cyc. 
206,  §  13:  Bolsot,  Mech.  Uens,  S  457. 

As  the  statute  requires  that  every  instru- 
ment executed  before  a  notary  public  shall 
contain  his  official  signature  in  order  that 
full  faith  and  credit  shall  be  given  to  such 
Instrument,  it  follows  that  a  pretended  certif- 
icate of  any  notary  public  without  such  sig- 
nature is  inoperative  and  void.  No  faith  or 
credit  can  be  given  to  such  a  certificate,  as 
nowhere  therein  does  the  notary  public  un- 
der his  signature  and  seal  say  that  the  affi- 
davit was  sworn  to  by  any  one,  or  sworn 
to  at  alL 

[18]  The  affidavit  without  the  signature 
of  the  notary  public  was  Incomplete  and  the 
claim  was  not  properly  verified  and  afforded 
no  evidence  that  the  affidavit  was  sworn  to 
when  it  was  filed  and  recorded.  This  defect 
cannot  be  supplied  by  proof  aliunde.  The 
'  claim  of  lien  must  be  complete  in  itself  and 
must  upon  its  face  show  that  It  was  duly 
verified  when  filed  and  recorded.  Because 
of  this  defect  this  Hen  cannot  be  enforced. 
This  cause  will  therefore  be  remanded  to 
the  court  below,  with  directions  to  enter  a 
decree  disallowing  the  item  of  $20  contained 
in  the  lien  of  the  plaintiff  Chrlstman,  and 
disallowing  the  claim  of  the  Inman  Poulsen 
Lumber  Company.  In  all  other  respects  the 
decree  of  the  court  below  will  be  affirmed. 
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BURNETT,  0.  J.  This  Is  an  action 
against  the  Portland  Railway,  Light  &.  Pow- 
er Company  and  George  Wiener  to  recover 
damages  for  personal  injury  suffered  by  the 
plaintiff,  an  employ^  of  the  defendant  rail- 
way company.  His  duty  in  connection  with 
another  employ^,  who  was  his  foreman,  was 
to  assist  in  testing  the  electric  voltage  of 
street  car  tracks  in  the  city  of  Portland. 
The  foreman  had  a  voltmeter  which  he  at- 
BURNETT,  C.  J.,  and  HARRIS  and  Mc-  tached  to  hydrants  standing  within  the  curb 
BRIDE,  J  J.,  concur.  lllne  near  the  street  pavement,  and   It  was 

^— »Por  otber  eases  see  same  topic  and  KBY-NUMBEK  in  all  Key-Numbered  DlsesU  and  Indexes 


(103  Or.  398T 

VANDERFLUTE  v.  PORTLAND  RY,  LIGHT 
&  POWER  CO.  at  al. 

(Suporeme  Court  of  Oregon.     April  4,  1922.) 

1.  Master  and  servant  ®s>l07(8)  —  Plaoe  of 
work  element  of  danger  within  statute. 

In  determiaing  whether  the  work  a  serv- 
ant was  doing  when  he  was  injured  involved 
a  risk  of  danger  within  Employers'  Liability 
Law,  the  place  in.  which  the  work  was  to  be 
done  must  be  considered  as  a  factor. 

2.  Master  and  servant  «=»  129 (I)  — Require- 
ment  to  ftsrform  work  in  street  held  not 
cause  of  Injury  within  statute. 

Where  the  injured  employe  was  required  by 
hia  employer  to  make  contact  between  an  elec- 
tric street  railway  rail  and  a  cord  connecting 
with  tEe  fire  hydrant,  and  to  protect  the  cord 
from  passing  vehicles,  his  injury  while  rolling 
up  the  cord  to  get  it  out  of  the  way  of  a  motor- 
cycle whose  driver  had  disregarded  his  signal 
to  stop  was  not  proximately  caused  by  his 
employer's  requirement  that  he  perform  his 
work  in  the  public  street  so  as  to  bring  the 
injury  within  Employers'  Liability  Law. 

3.  Master  and  servant  ®=>96  ( I )— Rule  of  prox- 
imate cause  of  injury  not  changed  by  statute. 

The  Employers'  Liability  Law,  though  it 
has  made  stringent  requirements  respecting  the 
duties  of  employers  and  has  abolished  the  doc- 
trine of  negligence  of  a  fellow  servant.  Has 
not  changed  the  rule  that  the  carelessness  com- 
plained of  mast  be  the  proximate,  and  not  the 
secondary,  cause  of  the  injury  to  permit  re- 
covery by  an  injored  employ& 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  J.  A.  Vanderflute  against  the 
Portland  Railway,  Light  &  Power  Company 
and  another.  A  Judgment  of  nonsuit  was 
entered  in  favor  of  the  named  defendant,  and 
verdict  rendered  for  the  other  d^eudant, 
and  plaintiff  appeals  from  the  Judgment  of 
nonsuit     Affirmed. 

Henry  Bauer,  of  Portland  (W.  B.  Shlvely 
and  J.  O.  Arnold,  both  of  Portland  on  the 
brief),  for  appellant 

Cassiufl  R.  Peck,  of  Portland  (Griffith, 
Iieiter  &  Allen  and  F.  J.  Lonergan,  all  of 
Portland,  on  the  brief),  for  respondent 


Digitized  by 


Google 


552 


205  PACIFIC  BEPOBTEB 


(Or. 


the  duty  of  the  plaintiff  to  take  a  wire  at- 
tached both  to  the  voltmeter  and  to  a  stick 
about  the  else  of  an  ordinary  walking  cane, 
provided  with  a  metal  center,  and  form  con- 
tact with  the  rail  In  the  track.  When  this 
contact  was  effected  the  amount  of  voltage 
showed  on  the  voltmeter  through  the  wire 
as  a  conductor  and  was  read-  and  recorded 
by  the  foreman.  The  wire  or  cord,  as  it 
was  called  In  the  testimony,  was  composed 
of  a  few-  small  strands  of  copper  wire  In- 
closed In  some  woven  material  and  was  flex- 
ible like  ordinary  fixture  wire.  In  carrying 
It  from  place  to  place  It  was  wound  up  on 
two  parallel  cleats  attaclied  transversely 
across  the  stick. 

According  to  the  testimony,  the  whole  oper- 
ation of  forming  a  contact  and  reading  the 
voltage  took  approximately  half  a  minute. 
The  plaintiff  claims  that  his  Instructions 
were  to  prevent  vehicles  from  passing  over 
the  cord  while  It  was  In  the  street  and  being 
used  for  the  test  The  testimony  discloses 
v'hat  the  rail  was  19  feet  8  inches  distant 
from  the  hydrant  The  plaintiff  says,  in  sub- 
stance, that  on  the  occasion  mentioned  he 
had  gone  into  the  street  to  make  the  connec- 
tion, when  he  observed  the  defendant  (Jeorge 
Wiener  approaching  on  a  motorcycle  about  a 
block  and  a  half  away.  The  plaintiff  signal- 
ed for  him  to  stop,  but  Wiener  paid  no  heed 
to  the  warning,  and,  while  the  plaintiff  was 
attempting  to  roll  up  the  cord  to  prevent  him 
from  passing  over  it  and  had  got  within  about 
7  feet  from  the  street  curb,  Wiener  care- 
lessly iand  negligently  ran  the  motorcycle 
against  him,  throwing  him  down  and  break- 
ing his  leg.  The  charge  against  the  other 
defendant,  the  railway  company,  is  couched 
in  this  language: 

'That  the  defendant  Portland  Railway,  Light 
&  Power  Company  employed  said  plaintiff  and 
instructed  .him  to  use  said  cord  as  aforesaid 
and  prevent  any  vehicle  or  automobiles  from 
passing  over  said  cord  while  it  was  being  used 
in  the  street;  that  said  plaintiff  was  attempt- 
ing to  perform  said  duties  and  carry  out  said 
ordered  instraetions  at  the  time  of  his  injury; 
that  the  said  defendant  Portland  Railway,  Light 
&  Power  Company  carelessly  and  negligently 
placed  the  said  plaintiff  in  a  dangerous  and  un- 
safe place  to  work  and  carelessly  and  negligent- 
ly failed  to  furnish  him  a  helper  or  any  assist- 
ance to  perform  said  duties  and  carry  out  said 
instructions,  which  was  necessary  and  prac- 
tical in  the  performance  of  said  labor;  that 
said  defendant  Portland  Railway,  Light  &  Pow- 
er Company  negligently  failed  to  furnish  plain- 
tiff any  warning  or  signal  device  to  be  placed 
upon  said  cord  to  warn  the  public  upon  its  ap- 
proach, and  carelessly  and  negligently  failed  to 
use  every  device,  care,  and  precaution  whicti 
was  practicable  to  use  for  the  protection  an'd 
safety  of  the  plaintiff." 

It  Is  averred  that  the  defendant  company 
was  required  by  an  ordinance  of  the  dty 
of  Portland  to  make  regular  periodical  tests 
of  the  voltage  of  its  tracks.    The  defendant 


railway  company  denied  all  the  aBegations 
of  the  complaint,  except  that  the  plaintiff 
was  its  emi)loy6  on  the  occasion  mentioned; 
that  it  was  operating  a  street  car  system; 
and  that  he  had  received  an  injury  on  the 
date  mentioned,  but  without  any  fault  or 
negligence  on  its  own  part  At  the  close  of 
the  plaintiff's  case,  on  its  motion  the  trial 
court  entered  a  Judgment  of  nonsuit  In  favor 
of  the  railway  company.  The  case  proceed- 
ed as  to  the  defendant  Wiener,  resulting  In 
a  verdict  and  judgment  in  his  favor.  The 
plaintiff  appeals  only  from  the  Judgment  of 
nonsuit. 

The  Employers'  Uabillty  Law  has  this 
clause: 

"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involving  a 
risk  or  danger  to  the  employes  or  the  publie; 
shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  nee  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by 
the  necessity  for  preserving  the  efficiency  of 
the  structure,  machine  or  other  apparatus  or 
device,  and  without  regard  to  the  additional  cost 
of  suitable  material  or  safety  appliance  and 
devices."    Section  6785,  Or.  L. 

[1]  In  determining  whether  the  work  in 
question  does  in  truth  involve  a  risk  or  dan- 
ger, we  must  give  consideration  to  the  place 
in.  which  the  work  is  to  be  done,  as  a  factor 
influencing  the  decision.  To  burn  a  hand 
ful  of  shavings  on  a  barren  pedregal  would 
not  involve  a  risk  or  danger,  while  it  would 
be  hazardous  if  the  same  task  were  perform- 
ed in  a  powder  house.  In  many  cases  we 
liave  held  It  to  be  a  question  of  fact  whether 
or  not  the  work  involved  a  risk  or  danger. 
Poullos  V.  Grove,  84  Or.  106,  113,  164  Pac 
562;  Mackay  v.  Commission  of  Port  of  To- 
ledo, 77  Or.  611,  616,  152  Pac.  250. 

[2]  But,  for  all  that,  the  plaintiff  must 
prove  some  necessary  connection  between  the 
doing  of  the  work  as  required  and  the  hap- 
pening of  the  accident.  It  must  be  shown 
that  the  work  was  directly  and  neee-ssarily 
involved  in  the  Infliction  of  the  injury. 
Wiener's  action  was  not  affected  one  way  or 
another  by  the  presence  of  the  cord  in  the 
street,  whether  seen  or  unseen.  It  doe?  not 
appear  that  the  def^idant  railway  compa- 
ny instructed  or  had  a  right  to  direct  the 
plaintiff  to  maintain  the  presence  of  the  cord 
in  the  street  as  against  traffic  using  that 
thoroughfare.  The  street  is  a  place  of  pas- 
sage to  which  such  work  as  the  plaintiff  was 
doing  is  subordinate.  All  he  was  required 
to  do  was  to  keep  vdiides  from  running  over 
the  cord.  It  does  not  appear  tliat  the  com- 
pany could  control  the  vehicles  or  had  a  sni- 
perior  right  over  their  operation.  It  only 
demanded  of  the  plaintiff  the  result  that  he 
should  keep  the  cord  intact  from  the  passage 
of  vehicles — in  other  words,  keep  it  out  of 
th^  way.    So  far  as  the  evldenoe  disdoeea. 
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the  details  of  how  thla  was  to  be  accom- 
plished were  left  to  himself.  He  says  that  he 
saw  the  motorcycle  approaching  a  block  and 
a  half  distant,  and  that  the  rider  paid  no  at- 
tention to  his  signals.  He  had  ample  time 
to  leave  the  rail  and  pass  over  the  19  feet  8 
inches  of  distance  to  the  hydrant  and  drag 
the  cord  after  him,  vnnding  it  up,  if  necessa- 
ry, in  a  place  of  safety.  Instead  of  doing  so, 
he  chose  the  more  dilatory  method  of  wind- 
ing up  the  cord  In  the  street  as  he  progress- 
ed. So  far  as  the  protection  of  the  plain- 
tiff is  concerned,  all  the  signals  and  devices 
he  mentioned  would  not  have  been  needed 
as  warning  to  him,  because  he  saw  the  motor- 
cycle in  ample  time  to  have  avoided  its  im- 
pact The  lack  of  a  signal  did  not  affect 
the  case  so  far  as  he  was  concerned.  Any 
number  of  them  would  not  have  compelled 
him  to  remove  the  obstruction  from  the 
street  and  get  into  a  place  of  safety.  The 
whole  matter  was  in  his  own  hands  and  un- 
der his  own  control.  In  short,  there  is  no 
direct  connection  between  what  he  was  re- 
quired to  do,  or  the  manner  in  which  the  de- 
fendant demanded  he  should  perform  it,  and 
the  alleged  negligence  of  Wiener.  In  Cham- 
bers V.  Everdlng  &  Parrell,  71  Or.  521,  148 
Pac.  616,  is  quoted  with  approval  this  ex- 
cerpt from  Brown  v.  Oregon- Washington  B. 
ft  N.  Co.,  63  Or.  403,  128  Pac.  40: 

"Proximate  cause  is  such  cause  as  would 
probably  lead  to  injury  and  which  has  been 
shown  to  have  led  to  it.  It  need  not  ap- 
pear from  the  evidence  that  the  injuries  com- 
plained of  resulted  instantly  and  immediately 
from  the  negligence.  The  law  regards  the  one 
as  the  proximate  cause  of  the  .other,  without 
regard  to  the  lapse  of  time,  where  no  other 
cause  intervenes  or  cornea  between  the  negli- 
gence charged  and  the  injuries  received  to  con- 
tribute to  it.  There  must  be  nothing  to  break 
the  causal  connection  between  the  alleged  neg- 
ligence and  the  injuries." 

Again,  quoting  from  Washington  v.  Bal- 
timore, etc..  By.  Co.,  17  W.  Va.  196,  it  Is  said: 

"The  act  or  omission,  which  constitutes  neg- 
ligence, must  be  such  as  directly  produces  as 
its  natural  consequence  an  injury  to  another. 
And  therefore  if  a  party  do  an  act,  which  might 
naturally  produce  an  injury  to  another  as  its 
consequence,  but,  before  any  such  injury  re- 
sults, a  third  person  does  some  act  or  omits 
to  perform  some  act,  *  *  *  and  this  act 
or-  omission  of  such  third  person  is  an  imme- 
diate cause  of  an  injury,  which  would  not  have 
occurred    but   for   his    negligence,    such   third 


person  is  responsible  for  such  injury,  and  not 
the  party  guilty  of  the  first  negligence;  for  the 
causal  connection  between  the  first  act  of  neg- 
ligence and  the  injury  is  broken  by  the  inter- 
position of  the  act  or  omission  of  the  third 
party." 

The  opinion  In  the  Chambers-Everding 
Case,  by  Mr.  Justice  Bamsey,  is  an  exhaus- 
tive treatise  on  this  subject. 

[3]  While  the  Employers'  MabUlty  Law 
has  made  more  stringent  requirements  re- 
specting the  duty  of  employers  and  has  abol- 
ished the  doctrine  of  the  negligence  of  fellow 
servants  in  certain  circumstances  together 
with  the  defense  of  contributory  negligence, 
it  has  not  changed  the  rule  that  the  careless- 
ness complained  of  must  be  the  proximate, 
and  not  the  secondary,  cause  of  the  injury. 
There  is  no  testimony  that  the  plaintiff  was 
compelled  to  go  into  the  street  in  the  way 
of  traffic  or  to  expose  himself  to  danger  of 
collision  with  vehicles  while  he  performed 
his  work.  The  very  work  in  which  he  was 
engaged  was  subordinate  to  the  right  of  ve- 
hicles to  use  the  street.  He  ha4  no  right  to 
command  traffic  to  be  still  to  await  his  con- 
venience, and  it  is  not  in  evidence  that  the 
defendant  required  or  even  expected  him  to 
do  so.  He  was  responsible  only  for  the  re- 
sult of  keeping  the  cord  intact,  and  was  not 
compelled  to  perform  that  duty  in  any  par- 
ticular manner.  In  that  respect  the  present 
case  is  unlike  that  of  Gunnell  v.  Vau  Emon 
Elevator  Co.,  81  Or.  408,  159  Pac.  971,  where 
the  duty  the  plaintiff  was  required  to  per- 
form compelled  him  to  put  himself  in  a  place 
of  danger,  which  was  the  only  way  in  which 
he  could  .perform  the  work  required.  No 
compulsion  of  the  kind  existed  here,  and  for 
aU  that  appears  in  the  case  the  plaintiff  had 
his  own  discretion  about  going  into  the  street 
or  staying  on  the  curb  to  avoid  the  danger. 
As.  the  whole  matter  was  thus  in  his  control 
and  he  was  responsible  only  for  the  result  of 
keeping  the  cord  intact,  he  was  not  in  any 
better  situation  as  resitects  the  defendant 
company  than  if  he  had  been  in  the  street 
on  his  private  business  and  had  been  injured 
in  the  same  manner  by  the  collision  with  the 
motorcj'de. 

The  circuit  court  was  right  In  ordering  a 
nonsuit,  and  its  .judgment  is  affirmed. 

BEAN,  BEOWN,  and  McCOURT,  JJ.,  con- 
cur. 
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GOLD  FORK  LUMBER  CO.  V.  SWEANY  4 
SMITH  CO.  (No.  3712.) 

(Supreme  Court  of  Idaho.     March  10,  1922.') 

1.  Partnership  ^=367— Property  purchased  for 
and  actually  used  for  partnership  constitutes 
firm  assets. 

Property  purchased  -with  the  design  that  it 
shall  become  partnership  property,  and  actually 
used  in  accordance  with  that  design,  must  be 
regarded  as  firm  assets. 

2.  Partnership  «=3l42(2)  —  Where  mortgagee 
knows  mortgage  Is  given  for  mortgagor's 
private  debt  the  partnership  Is  not  bound. 

A  mortgage  given  by  one  partner,  in  the 
name  of  the  partnership,  for  a  debt  linown  by 
the  person  taking  the  security  to  be  his  in- 
dividual debt,  and  without  the  consent  of  the 
other  partners,  is  not  binding  on  the  partner- 
ship. 

3.  Partnership  «=>I42(2)— Partner  mortgaging 
Arm  property  for  personal  debt  does  not  bind 
partnerships  unless  authorized  by  other  part-  { 
ners.  | 

The  giving  of  a  mortgage  upon  firm  proper- 1 
ty,  by  a  partner  to  secure  bis  individual  debt,  , 
is  not  an  act  for  apparently  carrying  on  in 
the  usual  way  the  business  of  the  partnership,  | 
and  does  not  bind  the  partnership  nor  con-  i 
stitute  a  valid  lien  upon  the  partnersbip  proper-  i 
ty  unless  authorized  by  the  other  partners. 

4.  Partnership  «=92I7(3)— In  suit  to  cancel 
chattel  mortgage  on  firm  property,  flndings 
and  Judgment  for  the  defendant  not  sus- 
tained. 

Evidence  in  this  case  held  not  sufficient  to 
sustain  the  findings  and  judgment. 

Appeal  from  District  Court,  Ada  Oonnty; 
(Tbarles  F.  Reddocb,  Judge. 

Action  by  the  Gold  Fork  Lumber  (Com- 
pany against  tlie  Sweany  *  Smith  Company, 
to  vacate,  cancel,  and  set  aside  a  purported 
chattel  mortgage  upon  a  sawmill.  Judgment 
for  defendant,  and  the  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

T.  S.  Risser,  of  Boise,  for  appellant 
L.  It.  Burtenshaw,  of  Council,  for  respond- 
ent 

BUDGE,  J.  This  action  was  brought  by 
appellant  to  vacate,  cancel  and  set  aside  a 
purported  chattel  mortgage  upon  a  sawmill 
located  near  Cascade,  Valley  county. 

From  the  record  it  appears  that  during 
the  years  101.^  and  1914,  a  contract  existed 
between  respondent  and  one  Daniel  Allen 
for  cutting  and  hauling  ties  upon  certain 
lands  leased  or  owned  by  respondent,  in 
connection  with  which  Daniel  Allen  employ- 
ed his  sons,  D.  K.,  C.  W.,  and  J.  R.  Allen; 
and  that  upon  the  completion  of  the  work, 
about  September  1,  1914,  Daniel  Allen  was 
indebted  to  respondent  in  the  sum  of  $1,- 
481.50,  for  which  on  November  16,  1914, 
two  promissory  notes  of  $740.75  each  were 


given  to  respondent  signed  bj  Daniel,  D.  EL, 
and  C.  W.  Allen. 

The  evidence  also  shows,  without  conflict 
that  shortly  prior  to  November  16,  1914,  a 
partnership  was  formed  between  Daniel  Al- 
len and  his  three  sons  for  the  purpose  of 
purchasing  and  operating  a  sawmill  near 
Cascade,  belonging  to  Warner  Bros.,  for 
the  purchase  price  of  $1,550,  for  which 
amount  two  notes  for  $775  each  were  given 
Warner  Bros.,  on  said  date,  signed  by  Daniel 
Allen  and  by  respondent  both  of  which 
notes  have  apparently  been  paid. 

Thereafter  a  chattel  mortgage,  dated  June 
22,  1915,  naming  Daniel,  D.  K.  and  J.  R. 
Allen,  bs  the  firm  name  of  D.  Allen  &  Sons, 
as  mortgagors,  and  respondent  as  mortgagee, 
covering  certain  personal  property  belong- 
ing to  the  Aliens  individually  and  the  saw- 
mill, to  secure  the  payment  of  the  $1,481.50 
above  mentioned,  was  signed  by  Daniel  Al- 
len only.  The  affidavit  required  by  C.  S. 
§  6375,  was  subscribed  "D.  Allen  and  Sons," 
and  sworn  to  on  June  22,  1915,  and  the  In- 
strument purports  to  have  been  acknowledg- 
ed by  Daniel,  D.  K.,  O.  W.,  and  J.  R.  Allen 
on  June  22,  1916,  although  the  evidence  ad- 
duced upon  the  trial  conclusively  shows 
that  it  was  not  in  fact  acknowledged  by  D. 
K.,  O.  W.,  and  J.  B.  Allen.  Tte  mortgage 
was  filed  in  the  office  of  the  recorder  of 
Boise  county  on  June  26,  1916,  and  there- 
after, upon  tlie  division  of  Boise  county,  due 
transfer  of  the  record  thereof  was  made  and 
filed  in  yalley  county.  In  December,  1917, 
the  sawmill  in  question  was  sold  at  execu- 
tion sale,  in  the  case  of  Church  t.  Allen  et 
al.,  to  one  L.'  M.  Gorton,  from  whom  it  was 
thereafter  purchased  by  appellant 

The  cause  was  tried  to  the  district  court 
for  Ada  county,  and  the  court  made  flndings 
of  fact  and  rendered  Judgment  in  favor  of 
respondent  from  which  this  appeal  is  tak- 
en. Appellant  makes  numerous  assignments 
of  error,  in  which  he  urges  that  the  conrt 
erred  in  finding  that  Daniel  Allen  had  au- 
thority to  bind  the  firm  of  D.  Allen  &  Sons 
by  executing  the  mortgage,  that  the  mort- 
gage created  a  valid  and  subsisting  lien 
upon  the  firm  property  therein  named,  ajid 
was  given  to  secure  a  valid  and  subsisting 
indebtedness  due  respondent  from  D.  Allen 
&  Sons,  and  that  the  flndings  are  against 
the  law  and  contrary  to  the  evidence  intro- 
duced upon  the  trial. 

[4]  There  is  no  competent  evidence  in  the 
record  which  shows  that  the  indebtedness 
which  the  mortgage  was  given  to  secure 
was  the  indebtedness  of  the  partnership, 
but  on  the  contrary,  the  evidence  shows 
that  the  indebtedness  was  the  individual 
indebtedness  of  Daniel  Allen,  Incurred  prior 
to  the  formation  of  the  partnership  and  the 
purchase  of  the  mill,  which  facts  were 
known  to  respondent  and  that  the  mill  was 
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purchased  on  account  of  the  partnership. 
It  Is  nowhere  suggested  that  the  partner- 
ship, as  such,  assumed,  or  Intended  to  as- 
some,  the  debt,  nor  that  Daniel  Allen  had 
authority  to  bind  the  partnership  or  mort- 
Kiise  tlie  partnership  property  to  pay  It 
While  D.  K.  and  G.  W.  Allen  signed  the 
notps  given  to  respondent,  they  expressly 
refused  to  sign  the  mortgage. 

[1]  Property  purchased  with  the  design 
that  it  shall  become  partnership  property, 
.and  actually  used  in  accordance  with  that 
design,  must  l>e  regarded  as  firm  assets. 
Jlerrltt  v.  Diclcey,  38  Mich.  41 ;  Way  v.  Steb- 
bins,  47  Mich.  296,  11  N.  W.  166.  See,  also, 
Johnson  v.  Hogan,  158  Mich.  635,  123  N.  W. 
891,  37  I*  R.  A.  (N.  8.)  889;  note  20,  27  I* 
R.  A.  486;  Uniform  Partnership  Act,  i  8 
(1),  (2);  C.  8.  I  6820,  subd.  1.  The  sawmiU 
was  purchased  on  account  of  the  partnership, 
and  therefore  became  partnership  property. 

[2]  The  rule  is  well  established  that  a 
mortgage  given  by  one  partner,  In  the  name 
of  the  partnership,  for  a  debt  known  by  the 
person  taking  the  security  to  be  his  Individ- 
ual debt,  and  without  the  consent  of  the 
other  partners,  is  not  binding  on  the  part- 
nership. Livingston  v.  Roosevelt,  4  Johns. 
fX.  Y.)  251,  4  Am.  Dec.  273;  Deeter  v.  Sell- 
ers, 102  Ind.  458, 1  N.  E.  854;  MoUne  Wagon 
Co.  v.  Rummell  (C.  C.)  12  Fed.  658;  1  Rowley 
on  rartuership,  §  441,  p.  538,  and  cases  cit- 
ed in  note  31.  By  the  mere  formation  of  a 
partnership,  the  firm  does  not  become  liable 
for  the  Individual  debts  or  contracts  of  one 
of  its  members.  Goodenow  t.  Jones,  75 
111.  4& 

[3]  The  giving  of  a  mortgage  upon  firm 
property,  by  a  partner  to  secure  his  Individ- 
ual debt.  Is  not  an  act  for  apparently  carry- 
ing on  in  the  usual  way  the  business  of  the 
partnership,  and  does  not  bind  the  partner- 
ship unless  authorized  by  the  other  partners. 
As  is  said  in  Hotchln  v.  Kent,  8  Mich.  526: 


"A  partner  binds  Us  firm  only  on  the  theory 
of  an  implied  agency  for  the  purposes  of  the 
mutual  adventure,  and  the  agency  does  not 
extend  beyond  what  may  fairly  be  regarded  as 
coming  within  its  reach." 

The  power  of  a  partner  to  act  as  agent  Is 
limited  to  transactions  within  the  scope  of 
the  partnership  business.  20  R.  C.  I*  Part- 
nership. S  95,  p.  884 ;  C.  S.  J  6821,  subd.  2. 

It  follows  from  what  has  been  said  that 
the  Judgment  In  this  case  should  be  reversed, 
and  the  cause  remanded  to  the  trial  court, 
with  directions  to  make  findings  and  enter 
Judgment  in  accordance  with  the  views  here- 
in exp.'-^ssed.  It  Is  so  ordered.  Costs  are 
awarded  to  appellant 

McCarthy,  DUNN,  and  LEB,  JJ.,  con- 
cur. 

RICE,  0.  J.,  did  not  sit  at  the  hearing,  nor 
take  part  In  the  opinion. 
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BRESSAN  V.  HERRICK.    (No.  3461.) 

(Supreme  Court  of  Idaho.     March  3,  1922.) 

I.  Trial  «=9l08li/2— PwmlttlBg  plaintiff's  oi»un< 
sel  to  determine  on  voir  tfira  If  Jurymen 
were  interested  in  casualty  company  held  not 


Role  of  Wilson  ▼.  St.  Joe  Boom  Co.,  34  Ida- 
ho, — ,  200  Pac.  884,  as  to  examination  of  ju- 
rors on  voir  dire  examination,  affirmed  and 
applied. 

2.  Master  and  servant  €=9288(1)— Assumption 
of  risk  question  for  Jury. 

The  question  of  assumption  of  risk  is  gen- 
erally one  of  fact  for  the  jury,  and  becomes 
one  of  law  only  when  the  evidence  is  reasona- 
bly susceptible  of  no  other  interpretation  than 
that  the  injured  party  assumed  the  risk,  whicl^ 
in  the  case  of  a  risk  arising  out  of  the  em- 
ployer's negligence,  would  mean  that  the  serv- 
ant both  Icnew  the  facts  and  appreciated  the 
danger. 

3.  Negllgenoe  «=>  1 36  (26)— Contributory  neg- 
lioence  queetlon  for  Jury. 

Role  of  Teste  v.  O.  W.  S.  &  N.  Co.,  34 
Idaho,  — ,  203  Pac  1065,  as  to  when  con- 
tribntory  negligence  is  and  is  not  a  question  of 
fact  for  the  Jury,  affirmed  and  applied. 

4.  Depositions  ^=>IIO— A  ruling  sustaining  ob- 
jection to  deposition  and  attached  exhibit  as 
a  whole  Is  not  orror  If  they  contain  iaad- 
misslbia  matters. 

When  a  deposition  and  attached  exltibit 
are  offered  as  a  whole,  and  objected  to  as  a 
whole,  a  i-uling  sustaining  that  objection  is 
not  error,  if  the  deposition  and  exhibit  con- 
tained matter  that  was  inadmissible. 

5.  Depositions  <8=>l  10— Party  offering  exhibits 
as  a  whole  must,  after  rejection,  offer  that 
part  which  is  admissible. 

To  predicate  error  in  such  case,  the  party 
making  the  offer  must  offer  that  part  which  is 
admissible,  excluding  the  part  which  is  inad- 
missible. 


Appeal  from  District  Court,  Kootenai 
County;   Robert  N.  Dunn,  Judge. 

Action  by  Steve  Bressan  against  Fred  Her- 
rlck,  doing  business  as  the  Export  L>uml>er 
Company,  for  personal  injuries  in  which 
plaintiff  died  subsequent  to  Judgment  and 
Joe  Bressan,  special  administrator,  was  sub- 
stituted as  plaintiff.  From  a  Judgment  for 
plaintiff  and  from  an  order  denying  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Ralph  S.  Nelson  and  Robert  H.  Elder,  both 
of  Coeur  d'Alene,  for  appellant. 

E.  R.  Whltla,  of  Cceur  d'Alene,  and  Losey 
&  Newton,  of  Spokane,  Wash.,  for  respond- 
ent 

McCarthy,  J.  This  is  an  action  for  neg- 
UgenceL  Tba  original  respondent,  Steve 
Bressan,  died  subsequent  to  the  Judgment 
and  will  be  referred  to  In  this  opinion  as  the 
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deceased.  His  administrator,  the  inreseiit  re* 
spondent,  was  substituted; 

About  July  7,  1916,  Steve  Bressan  was 
employed  by  the  a];^)eUant  to  work  on  the 
ground  floor  of  bis  sawmill  as  a  clean-up 
man.  Tbe  work  consisted  of  sweeping  up 
tbe  sawdust  and  slioveling  the  bark  and  de- 
bris Into  the  conveyor  which  carried  the 
same  to  the  burner.  On  the  floor  were  vari- 
ous pulleys,  belts,  conveyor  chains,  and 
chutes,  transmission  shafts  and  other  machin- 
ery which  propelled  the  saws  and  machinery 
on  the  floor  above.  Deceased  was  injured 
by  being  caught  on  the  conveyor  chain  which 
ran  lengthwise  of  the  lower  floor  and  carried 
to  the  burner  the  sawdust  and  debris  com- 
ing from  the  floor  above.  ' 

Deceased  had  been  engaged  In  this  work 
about  six  weeks  when  the  accident  happened. 
The  conveyor  chain  on  which  he  was  injur- 
ed is  an  endless  chain  composed  of  large 
links  about  a  foot  square,  which  travels  at 
a  speed  equivalent  to  a  slow  walk.  It  starts 
at  the  head  or  north  end  of  the  ground  floor 
at  an  elevation  of  a  foot  or  so  above  the  floor 
and  runs  tlirough  a  trough  to  the  tail  end  of 
the  mill  on  a  gradual  upward  slope,  at  which 
point  it  passes  under  an  idler  stationed  on 
the  floor,  mie  Idler  is  a  large  Iron  wheel 
about  24  inches  in  diameter  and  about  2  feet 
wide.  From  the  sprocket  wheel  near  the 
ceiling  down  to  the  Idler  the  conveyor  chain 
was  not  covered,  but  left  open,  to  allow  the 
slack  in  the  chain  to  work  and  also  to  per- 
mit repair  when  needed. 

While  at  woiis,  back  of  the  idler  and  under 
the  chute,  the  deceased  got  against  the  chain, 
and  one  foot  was  caught  In  the  chain,  which 
pulled  bis  leg  under  the  idler  and  injured 
him  severely. 

The  deceased  alleged  and  contended  this 
appellant  did  not  provide  him  a  reasonably 
safe  place  In  which  to  work,  the  alleged  neg- 
ligence being  the  failure  to  guard  or  pro- 
tect the  conveyor  chain  at  the  point  in  ques- 
tion. He  testified  that  blocks  had  in  the  past 
jumped  out  of  the  chute,  that  be  heard  a 
loud  noise  caused  by  tbe  falling  of  blocks  in- 
to the  chute,  and,  fearing  they  might  fall 
out  and  on  him,  he  stepped  back,  and  in  so 
doing  was  caught  by  the  uncovered  chain. 

The  answer  denied  any  negligence  on  ap- 
pellant's part.  Appellant  contends  that  the 
failure  to  cover  the  chain  was  not  negligence. 
The  evidence  is  conflicting  as  to  whether  or 
not  reasonable  care  requires  that  such  a 
chain  be  covered  at  the  point  in  question. 
Appellant  also  alleged  that  the  danger,  If 
any,  entailed  by  the  uncovered  chain,  was  an 
ordinary  risk  of  the  employment,  and  assum- 
ed by  deceased;  also,  that  he  was  clearly 
guilty  of  contributory  negligence.  Appellant 
contends  tha't  the  evidence  clearly  shows  tliat 
the  deceased  was  trying  to  step  over  the 
chain,  instead  of  adopting  the  safe  method 
of  stepping  around  It. 


Appellant  made  notlona  for  nonsuit  and 
for  a  directed  verdict  in  bis  favor.  From  a 
judgment,  based  on  the  jury's  verdict  for 
$5,000  in  favor  of  deceased,  and  an  order  de- 
nying a  motion  for  a  new  trial,  this  appeal 
is  taken. 

[11  The  flrst  specification  of  error  whicb 
we  will  mention  is  that  the  court  erred  oa 
voir  dire  in  permitting  respondent's  counsel 
to  ask  certain  jurors  as  to  whether  they  had 
had  any  connection  or  relation  with  surety 
or  casual^  companies. 

"In  a  suit  for  perBonal  injuries,  evidence  that 
the  defendant  carries  casualty  insurance  ia  in- 
competent and  immaterial;  but  counsel  for 
plaintiff  may  be  permitted  on  tbe  voir  dire  ex- 
amination to  ascertain  whether  the  jurors  have 
any  interest  in  the  result  of  the  litigation,  al- 
though tills  may  show  such  juror's  connection 
with  a  casualty  company,  so  long  as  the  priv- 
ilege is  not  abused  or  used  as  a  subterfuge  to 
communicate  improper  matter  to  the  jurors." 
Wilson  v.  St.  Joe  Boom  Co.,  84  Idaho,  — ,  200 
Pac.  884. 

Under  tbe  above  ruling,  no  error  appears 
in  this  record. 

[2]  We  will  next  consider  the  spedflcatlon 
of  error  that  the  court  should  have  sustained 
the  motion  for  a  nonsuit,  or  at  least  the  mo- 
tion for  a  directed  verdict  for  appellant  Ap- 
pellant contends  both  should  have  been  sus- 
tained because,  flrst,  the  evidence  shows  as 
matter  of  law  that  deceased  assumed  the 
risk  of  any  danger  entailed  by  the  conveyor 
chain,  and,  second,  it  shows  as  matter  of  law 
that  deceased  was  guilty  of  contributory  neg- 
ligence. 

"A  servant  or  employee,  in  accepting  a  serv- 
ice or  employment,  assumes  the  risk  incident 
to  such  employment  only  when  tbe  employer 
furnishes  a  reasonably  safe  place  and  reason- 
ably safe  machinery  and  appliances  with  which 
to  perform  his  work.  A  risk  which  arises  from 
the  use  of  defective  machinery  or  appliances 
is  not  a  risk  incident  to  the  employment." 
Maw  V.  Coast  Lumber  Co.,  19  Idaho,  306,  114 
Pac.  0;  3  Labatt's  Master  and  Servant  (2d 
Ii:d.}   S  894. 

A  risk  arising  from  the  master's  falltrre 
to  provide  a  reasonably  safe  place  and  ma- 
chinery is  not  an  ordinary  Tiak,  but  an  ex- 
traordinary one,  and  is  not  assumed  by  Qib 
servant  unless  It  is  clearly  shown  tliat  be 
both  knew  the  facts  out  of  which  the  risk 
arose  and  appreciated  tbe  danger.  3  La- 
batt's Master  and  Servant  (2d  Ed.)  H  1136a, 
1190.  The  question  of  assumption  of  risk 
is  generally  one  of  fact  for  the  jury  and  be- 
comes (me  of  law  only  when  the  evidence  is 
reasonably  susceptible  of  no  other  interpre- 
tation than  ttiat  the  injured  party  assumed 
the  risk,  which,  in  tbe  case  of  a  risk  arising 
out  of  tbe  employer's  negligence,  would  mean 
that  the  servant  both  knew  tbe  facts  and 
appr^ated  the  danger.  Und»  tbe  evidence 
in  ttila  case  the  questioii  was  one  of  fact  and 
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as  such  was  i«'operIy  submitted  to  the  Jury. 
[3]  Contributory  negligence  Is  generally  a 
question  of  fact  for  the  jury. 

"Contributory  negligence  is  generally  a  ques- 
tion of  fact  for  the  jary  and  only  becomes  one 
of  law  when  the  evidence  is  reasonably  sus- 
ceptible of  no  other  interpretation  than  that 
the  conduct  of  the  injured  party  contributed 
to  his  injury  and  that,  because  of  his  negligence 
and  carelessness,  be  did  not  act  as  a  reaaonnbly 
prudent  person  would  have  acted  under  the  cir- 
cnmstances."  Testo  y.  O.  W.  R.  &  N.  Co., 
34  Idaho,  — ,  208  Pac.  1065;  Smith  ▼.  O.  8. 
L.  R.  Co..  32  Idaho,  696,  187  Pac.  539. 

Applying  this  rule  to  the  erldence  In  this 
case,  the  question  was  clearly  one  for  the 
Jury. 

We  conclude  that  the  trial  court  did  not 
err  in  denying  appellant's  motions  for  non- 
suit and  for  a  directed  verdict 

[4,  6]  Appellant  also  spedfles  as  error  the 
refusal  of  the  trial  court  to  admit  In  evidence 
the  deposition  of  one  Dr.  Dldler.  At  the  time 
this  was  offered,  it  bad  already  developed  In 
evidence  that  the  doctor  was  employed  by 
appellant  to  care  for  men  In  his  employ  who 
might  become  sick  or  injured,  under  an  ar- 
rangement by  which  the  men.  Including  the 
deceased,  paid  appellant  $1  a  month  and 
were  entitled  to  such  services  when  needed. 
At  the  time  the  deposition  was  offered,  the 
following  took  place: 

"Witness  excused. 

"Nelson:  I  offer  in  evidence  the  deposition! 
of  Dr.  Didier. 

"Whitla:  Objected  to.  I  object  to  the  dep- 
osition as  having  been  given  by  the  doctor 
who  attended  this  man,  and  it  is  absolutely 
bnrred  by  the  provisions  of  the  statutes  of  this 
state. 

"The  Court:  The  objection  is  Well  taken,  I 
think,  as  to  matters  that  are  covered  by  the 
statutory  provision  in  regard  to  physicians  and 
surgeons. 

"Whitla:  I  would  hke  to  present  the  law  and 
an  nrgument. 

"The  Court:  I  don't  think  the  case  requires 
an  argument.  The  statute  expressly  prohibits, 
or  forbids,  a  physician  or  surgeon  from  testi- 
fying to  certain  matteis. 

"Nelson:  This  doctor  don't  testify  to  any 
conversation  between  this  man  and  him. 

"The  Court:  It  is  not  a  question  of  whether 
it  is  a  conversation.  It  is  information  that  he 
obtained  by  virtue  of  his  relation  to  the  party, 

"Nelson:  Not  at  all.  He  took  down  the  con- 
versation between  Mr.  Goodwin  and  this  man. 

"The  Court:  I  don't  think  a  physician  can 
do  that. 

"Nelson:  I  offer  the  deposition  and  offer 
to  read  it. 

"Whitla:  I  make  the  further  objection  that 
there  is  no  showing  that  Dr.  Didier  is  not  with- 
in the  reach  of  the  court. 

"The  Court:  I  will  sustain  the  objection  to 
the  deposition. 

"Nelson:  I  offer  in  evidence  the  deposition  of 
Dr.  Didier,  together  with  the  certificate  of 
Charles  L.  Lyons,  notary  public,  attached  to 
it,   together  with  the  Exhibit  A,  attached  to 


the  deposition,  together  with  notice  of  taking 
deposition,  stipulation,  for  taking  of  deposi- 
tion, and  all  the  plaintiff's  written  notations, 
and  seal  on  the  exhibit  as  they  may  appear; 
it  being  the  deposition  of  Dr.  Di^er  taken 
under  notice. 

"Whitla:    I  make  the  same  objection. 

"The  Conrt:  I  have  ruled  twice  on  it  and  I 
will  rule  again. 

"Nelson:    On  what  ground? 

"The  Conrt:  On  all  the  ground  stated. 

"Nelson:   I  did  not  get  the  ground. 

"The  Court:  They  are  stated  in  Mr.  Whitla's 
original  objection.     (Exception.)" 

We  are  of  the  opinion  that  part  of  the 
evidence  contained  in  the  deposition  was 
clearly  inadmissible.  Shortly  after  deceased 
was  injured,  appellant's  foreman  talked  with 
him  as  to  how  it  occurred.  Dr.  Dldler  was 
present  and,  being  a  stenographer,  took  down 
the  conversation  in  shorthand.  What  the  de- 
ceased said  would  be  relevant  and  material 
and  therefore  admissible,  if  proved  in  a  com- 
petent manner.  In  bis  deposition  the  doctor 
said  that  be  had  lost  bis  notes  and  offered 
what  he  said  was  a  copy  of  a  transcript  of 
them.  He  did  not  pretend  to  testify  of  his 
own  recollection  what  deceased  said;  he  did 
not  even  testify  that  his  stenographic  notes 
OP  the  typewritten  transcript  were  a  correct 
representation  of  what  deceased  said.  On 
the  taking  of  the  deposition  an  objection  was 
made  as  to  this  transcript  on  the  ground  that 
it  was  incompetent  and  not  the  best  evidence, 
as  well  as  on  the  ground  that  it  was  privileg- 
ed information.  The  former  objection  was 
clearly  good.  It  is  not  necessary  for  us  to 
decide  whether  the  latter  objection  was  good 
as  to  this  part  of  the  deposition,  and  we  do 
not  do  so.  The  transcript  is  attached  to  the 
deposition  as  Exhibit  A  and  was  offered  with 
it.  The  transcript  is  the  only  part  of  tbe 
doctor's  deposition  which  throws  any  light 
on  what  deceased  said  at  that  time.  In  the 
deposition  the  doctor  also  testified  as  to  a 
conversation  with  the  deceased  some  months 
later,  after  be  had  been  treated  In  another 
hospital  and  by  another  physician  at  Spo- 
l:ane,  and  had  returned  to  Harrison.  If  tbe 
relation  of  physician  and  patient  had  ceased 
to  exist  at  tbe  time  of  this  Conversation,  it 
is  clear  that  any  Information  obtained  by  the 
doctor  would  not  be  privileged.  C.  S.  §  7937. 
subd.  4. 

Respondent  contends  that  tbe  relation  of 
physician  and  patient  still  obtained.  There 
is  room  for  grave  doubt  about  this.  Tbe 
best  that  can  be  said  is  that  tbe  question  of 
whether  the  testimony  in  the  deposition  as 
to  tbe  later  conversation  was  Inadmissible  on 
the  ground  of  privileged  information  is  a 
very  close  and  doubtful  one.  However,  it  Is 
not  necessary  for  us  to  pass  upon  that  ques- 
tlon.  A  good  part  of  the  tes^ony  contain- 
ed in  the  deposition,  and  the  exhibit  which 
was  offered  with  i(^  were  Inadmissible  for 
reasons  given  above.   Tbe  d^osltion  and  tbe 
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exhibit  were  offered  as  a  Whole.  The  objec- 
tion was  made  to  them  as  a  whole  and  was 
80  sustained.  Where  an  offer  to  prove  by  a 
certain  witness  contains  matter  which  is 
clearly  Incompetent,  It  Is  not  error  to  reject 
it,  although  part  of  the  matter  embraced  In 
the  offer  is  competent  Stickney  t.  Hughes, 
12  Wyo.  397.  75  Pac.  »45;  Bostwlck  v.  Ma- 
honey.  73  Cal.  238.  14  Pac.  832;  Hldy  ▼. 
Murray,  101  Iowa,  65,  69  N.  W.  1138  ;  Graham 
V.  Graham.  84  Minn.  325.  87  N.  W.  023;  First 
Nat.  Bank  v.  North.  2  S.  D.  480,  51  N.  W.  96; 
Grotty  V.  Chicago  Great  Western  Ry..  169 
Fed.  503,  95  C.  C.  A.  91;  Bowen  v.  Durant, 
25  N.  D.  U.  140  N.  W.  728.  The  court  Is  not 
bound  to  St-pnrate  the  competent  part  from 
the  incompetent  and  admit  such  part  as  is 
competent.  Stickney  v.  Hughes,  supra.  It 
Is  the  business  of  counsel  making  the  offer 
to  offer  separately  tliat  part  which  is  compe- 
tent The  above  rule  applies  to  a  deposition 
as  well  as  to  an  offer  of  oral  testimony. 
Crutcher  t.  Memphis,  etc.,  R.  Co.,  38  Ala. 
679;  Hiscox  V.  Hendree,  27  Ala.  216.  The 
riding  of  the  court  was  addressed  to  the  of- 
fer of  the  deposition  as  a  whole.  Counsel 
did  not  offer  any  separate  part  of  It  There 
Is  nothing  in  the  ruling  of  the  court  which 
prevented  him  from  offering  any  part  of  the 
deposition  which  might  be  admissible.  As 
the  deposition  was  offered  and  rejected  as 
a  whole  and  contained  matter  which  was 
clearly  Inadmissible,  we  conclude  that  the 
action  of  the  court  In  sustaining  the  objec- 
tion was  not  error. 

Other  specifications  of  error  set  forth  and 
argued  in  the  bi-icfs  and  on  the  oral  argu- 
ment and  not  specifloally  mentioned  in  this 
opinion  are  in  our  Jndpnent  not  well  taken. 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondent 

RICE,  O.  J.,  and  LEE,  J.,  concur. 

BUOGE.  J.,  concurs  in  the  concluslona 
reached. 

DUNN.  J.,  being  disquallfled,  did  not  sit 
at  the  hearing  and  took  no  part  In  this  opin- 
ion. 


(35  Idaho,  243) 
BRAUNER  V.  SNELL  et  al.    (No.  3531.) 

(Supreme  Court  of  Idaho.    March   11,  1922.) 

I.  Landlord   and   tenant  ■<$=> 1 50(1),    164(2)— 
Landlord  is  not  bound  to  repair  leased  prem- 
ises or  appurtenances  over  which  tenant  has 
full  control   unless  so  covenanting,  and   not 
liable  for  Injuries  for  failure  to  repair. 
Tliere  are  no  implied  covenants  on  the  part 
of  the  landlord   to   repair  or   keep  in   repair 
leased  premines  and  appnrtenaDces  over  which 
the  tenant  has  full  possession  and  control,  and 
the  landlord  is  not  bound  so  to  do  unless  he  has ' 
expressly    covenanted   to    that   eftect   in    thei 


lease,  and  Is  not  liable  for  injury  arising  from 
a  failure  on  bis  part  to  repair  such  premises. 

2.  Trial  <3=>I65  —  Motion  for  nonsuit  adoiits 
truth  of  plaintiff's  avidanca  and  every  aa- 
terlal  fact  which  It  tends  to  prove. 

A  motion  tor  nonsuit  admits  the  tmth  of 
plaintiff's  evidence  and  of  every  fact  which  it 
tends  to  prove,  or  which  could  be  gathered 
from  any  reasonable  view  of  it  and  he  is  enti- 
tled to  the  benefit  of  all  inferences  in  his  favor 
which  the  jury  would  have  been  justified  in 
drawing  from  the  evidence  had  the  case  been 
submitted  to  it 

3.  Landlord  and  tenant  ®=>I69(6)— Evidens 
held  not  to  show  that  landlord  reserved  eei- 
trol  of  stairway,  or  fraaduleatly  repraseate^ 
premises'  condition. 

Beld,  that  the  evidence  does  not  tend  to 
show  that  respondents  retained  possession  and 
control,  for  themselves  or  other  tenants,  over 
a  basement  adjacent  and  appurtenant  to  the 
leased  premises,  or  that  they  had  notice  of  the 
unsafe  condition  of  the  stairway  leading  into 
said  basement  and  failed  to  inform  appellant 
thereof,  or  that  they  made  fraudulent  repre- 
sentations to  appellant  as  to  the  condition  of 
the  premises  in  order  to  induce  her  to  take  the 
lease. 

Appeal  from  District  Court,  Canyon  Comi- 
ty;   Ed.  L.  Bryan,  Judge. 

Action  by  Ada  A.  Brauner  against  E.  B. 
Snell  and  another  for  personal  Injuries. 
Nonsuit  and  judgment  for  the  defendants, 
and  the  plaintiff  appeals.    Affirmed. 

Thompson  ft  Bicknell  and  Scatterday  ft 
Stone,  all  of  Caldwell,  for  appellant. 

Richards  ft  Haga,  of  Boise,  for  respoaA- 
ents. 

BUDGE,  J.  This  action  was  brought  by 
appellant  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  respondents. 

On  April  18,  1916,  appellant  entered  Into 
a  written  lease  with  respondents,  in  which 
she  leased  for  a  definite  term  the  second 
story  of  a  brick  building,  with  the  appurte- 
nances. In  a  basement  adjoining  the  brick 
building  a  beating  plant  had  been  installed 
for  the  purpose  of  heating  the  building, 
the  furnace  being  used  at  the  time  the  lease 
was  entered  iuto  for  heating  practically  all 
of  the  second  floor  of  said  building.  The 
first  floor  was  not  heated  by  this  heating 
plant  at  the  time  of  the  lease.  The  only  en- 
trance provided  for  that  led  into  the  base- 
ment was  a  hatchway  about  three  feet 
square,  from  which  descended  a  stairway  to 
the  concrete  floor  of  the  basement  On  June 
20.  1916,  appellant  stepped  upon  the  lower 
step  of  the  stairway,  which  gave  way,  caus- 
ing her  to  fall  and  sprain,  wrench,  and  dis- 
locate her  ankle,  which  is  the  injury  fOr 
which  she  seeks  to  recover  in  this  action. 

The  cause  was  tried  to  the  court  and  jury. 
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At  the  dose  of  appellant's  testimony,  re- 
spondents moved  for  a  judgment  9f  nonsuit, 
which  was  granted,  and  Judgment  entered 
thereon  In  favor  of  respondents,  from  which 
Judgment  this  appeal  Is  prosecuted. 

Appellant  makes  numerous  assignments  of 
error.  There  are,  however,  but  two  points 
urged  upon  this  appeal,  that  In  our  opinion 
require  consideration. 

[1]  It  is  contended  by  appellant  that  she 
did  not  have  full  possession  and  control  over 
the  basement.  Respondents,  therefore,  were 
impliedly  bound  to  exercise  ordinary  care  In 
maintaining  the  steps  leading  into  the  base- 
ment in  a  reasonably  safe  condition,  and 
that  this  they  failed  and  neglected  to  do. 

The  rule  Is  settled  In  this  state  that  there 
are  no  Implied  covenants  on  the  part  of  the 
landlord  to  repair  the  premises  or  to  keep 
them  In  repair,  and  that  the  landlord  Is  not 
bound  to  repair  unless  he  has  expressly  cov- 
enanted so  to  do  by  his  lease,  and  Is  not  lia- 
ble for  Injury  arising  from  a  failure  on  his 
part  to*  repair.  Russell  v.  Ldttle,  22  Idaho, 
429, 126  Pac  629,  42  L.  B.  A.  (N.  S.)  863,  Ann. 
Cas.  1914B,  415.  This  rule  applies  as  we  un- 
derstand, it,  to  premises  over  which  the  ten- 
ant has  full  possession  and  control.  The 
burden,  therefore,  rested  upon  appellant  to 
show  that  respondents  retained  possession 
and  control,  for  themselves  or  other  tenants, 
over  the  basement  and  the  steps  leading  into 
it  There  Is  no  competent  evidence  in  the 
record  that  shows,  or  that  tends  to  show,  that 
appellant  did  not  have  the  exclusive  right 
to  the  use  of  the  basement  and  the  steps,  and 
exclusive  control  of  the  same.  On  the  con- 
trary, we  think  It  adirmatively  appears  that 
respondents  relinquished  all  control  over  the 
leased  premises,  together  with  the  basement, 
which  was  appurtenant  thereto,  and  the 
stairway  leading  into  the  same,  and  that  the 
leased  premises  were  not  used  by  other  ten- 
ants In  common,  nor  did  any  one  other  than 
appellant  in  fact  use  the  same  during  her 
tenancy.  Therefore  respondents  were  under 
no  obligation  to  keep  the  stairway  in  repair, 
and  owed  to  appellant  no  legal  duty  in  this 
regard  upon  which  she  could  recover  for  any 
injury  sustained  by  her. 

It  is  further  contended  that  respondents 
had  notice  of  the  unsafe  condition  of  the 
stairway  at  the  time  the  lease  was  entered 
Into,  that  the  same  was  a  hidden  defect 
which  was  unknown  to  appellant,  but  that 
they  failed  and  neglected  to  inform  appellant 
that  the  stairway  was  unsafe.  l?here  is  no 
evidence  in  the  record  to  support  this  conten- 
tion, nor  that  respondents  made  fraudulent 
representations  to  appellant  as  to  the  condi- 
tion of  the  premises.  In  order  to  Induce  her 
to  take  the  lease. 

[2,  3]  While  a  motion  for  nonsuit  admits 
the  truth  of  plaintiff's  evidence  and  of  every 
fact  which  It  tends  to  prove  or  which  could 
be  gathered  from  any  reasonable  view  of  It, 


(20SF.) 

and  ai^tellant  is  entitled  to  the  benefit  of 
all  Inferences  In  her  favor  which  the  Jury 
would  have  been  Justified  in  drawing  from 
the  evidence  had  the  case  been  submitted  to 
It  (McKenna  v.  Grunbaum,  33  Idaho,  46,  190 
Pac.  919),  nevertheless,  after  a  careful  ex- 
amination of  the  record,  we  have  reached  the 
conclusion  that  appellant  failed  to  support 
the  allegations  of  her  complaint,  and  the 
court  did  not  err,  therefore.  In  granting  the 
motion  for  nonsuit 

The  Judgment  Is  affirmed;  and  it  is  so  or- 
dered.    Costs  are  awarded  to  respondents. 


RICE,  0.  J.,  and  McCARTHT  and  DUNN, 
JJ.,  concur. 

LEE,  J.,  sat  at  the  hearing  but  took  no 
part  in  the  opinion. 


(36  Idaho.  267) 

MESERVY  V.  IDAHO  IRR.  CO.,  Limited. 
(No.  3897.) 

(Snpreme  Court  of  Idaho.    March  20,  1922.) 

1.  Appeal  and  error  «=»46l— One  Instrument 
may  serve  as  an  undertaking  on  appeal  and 
for  stay  of  execution. 

One  instrument  may  serve  the  double  pur- 
pose of  an  undertaking  on  appeal  and  of  an 
undertaking  for  stay  of  execution,  if  it  sab- 
etantially  meets  the  requirements  of  both  C. 
S.  t  7154,  and  section  7155. 

2.  Appeal  and  error  <S=»395— An  nidertaking 
that  appellant  will  pay  all  damages  a'ifd  costs 
awarded,  but  omitting  "or  on  dismissal  titere- 
of,"  held  defective  but  not  void. 

An  undertaking  which  provides  that  ap- 
pellant will  pay  all  damages  and  costs  which 
may  be  awarded  against  him  on  appeal,  and 
omits  the  words,  "or  on  a  dismissal  thereof," 
Is  defective,  but  not  void. 

3.  Appeal  and  error  ^=3392— Defect  In  under- 
taking is  waived  unless  raised  as  provided  by 
statute.  . 

Such  defect  is  waived  unless  raised  by  re- 
spondent In  the  manner  and  within  the  time 
provided  by  C.  S.  S  7164. 

Appeal  from  District  'Court,  Blaine  Coun- 
ty;  H.  F.  Ensign,  Judge. 

Action  by  L.  J.  Meservy  against  the  Idaho 
Irrigation  Company,  Limited.  Judgment  for 
the  plaintlfE,  and  the  defendant  appeals.  On 
motion   to   dismiss   appeal.    Motion   denied. 

Walters,  Hodgln  &  Bailey,  of  Twin  Falls, 
for  appellant. 

James  R.  Bothwell  and  W.  Orr  Chapman, 
both  of  Twin  Falls,  for  respondent 

McCarthy,  J.  Respondent  has  moved  to 
dismiss  appellant's  appeal  on  the  ground  that 
no  undertaking  on  appeal  has  been  filed, 
or  sum  deposited,  In  accordance  with  O.  S. 
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i  7154,  and  an  nndertaklng  baa  not  been 
waived.  Respondent  recovered  Judgment  for 
$1,547.96  with  $106  costs,  or  a  total  of  $1,- 
653.96.    The  nndertaklng  reads  as  follows : 

"TiOe  of  Oonrt  and  Oanse. 
"UndertaUng  on  Appeal. 

"Whereas,  the  defendant  In  the  above-enti- 
tled action  has  appealed  or  Is  about  to  appeal 
to  the  Snpreme  Court  of  the  State  of  Idaho, 
from  the  judgment  made  and  entered  against 
it  in  the  above-entitled  action  in  the  district 
court  of  the  Fourth  judicial  district,  of  the 
state  of  Idaho,  in  and  for  the  count?  of  Blaine, 
in  favor  of  said  plaintiff  and  against  the  said 
defendant,  on  the  23d  ittj  of  July,  1921,  for 
one  thousand  fire'  hundred  forty-seven  and 
»"/ioo  ($1,547.96)  dollars,  together  with  the 
costs  in  the  sum  of  one  hundred  six  and  no/100 
($106.00)   doUara. 

"Whereas,  the  appellant  herein  is  desirons 
of  staying  the  execution  of  said  judgment  so 
appealed  from: 

"We,  the  undersigned,  residents  of  the  coun- 
ty of  Twin  Falls,  state  of  Idaho,  do,  in  con- 
sideration thereof,  and  of  the  premises,  joint- 
ly and  severally,  undertake  and  promise,  and  do 
acknowledge  ourselves,  jointly  and  severally 
bound  in  the  snm  of  three  thousand  six  hun- 
dred seven  and  ^/loo  ($3,607.92)  dollars,  gold 
coin  of  the  United  States,  and  that  if  the  said 
judgment  appealed  from,  or  any  part  thereof, 
be  affirmed,  or  the  appeal  dismissed,  the  ap- 
pellant will  pay  in  United  States  gold  coin, 
the  amount  directed  to  be  paid  by  said  judg- 
ment or  the  part  of  the  amount,  as  to  which 
said  judgment  shall  be  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  which  may 
be  awarded  against  the  appellant  herein,  upon 
such  appeal;  that  if  the  said  appellant  does 
not  make  such  payment,  within  thirty.  (30) 
days  after  the  filing  of  the  remittitur  from  the 
Supreme  Court  of  the  State  of  Idaho,  in  the 
district  court,  from  which  this  appeal  is  tak- 
en, judgment  may  be  entered  upon  the  motion 
of  the  respondent,  and  in  their  favor  against 
the  undersigned  sureties,  for  the  said  amount 
of  said  judgment,  together  with  the  interest 
which  may  be  due  thereon,  and  the  damages 
and  costs  that  may  be  awarded  against  the  ap- 
pellant on  appeal. 

"E.  A.  Walters. 
"S.  li.  Hodgin." 

C.  S.  i  7164,  provides: 

"The  undertaking  on  appeal  must  be  in  writ- 
ing, and  must  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on 
the  appeal,  or  on  a  dismissal  thereof,  not  ex- 
ceeding $300;     •    •    • " 

C.  S.  §  7155,  provides : 

"If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not 
•tay  the  execution  of  the  judgment  or  order, 
unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant,  by  two  or  more  sure- 
ties, to  the  effect  that  they  are  bound  in  doa- 
ble the  amount  named  in  the.  judgment  or  or- 
der, that  if  the  judgment  or  order  appealed 
from,  or  any  part  thereof,  be  affirmed  or  the 


appeal  be  dismissed,  the  appeflant  will  pay  the 
amount  directed  to  be  paid  by  the  jndsment  or 
order,  or  the  part  of  such  amount  aa  to  which 
the  judgment  or  order  ia  affirmed,  if  affirmed 
only  in  part  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  npon 
the  appeal,  and  that  if  the  appellant  does  not 
make  such  iiayment  within  SO  daya  after  the 
filing  of  the  remittitur  from  tile  Supreme  Conn 
in  the  court  from'  which  the  appeal  ia  taken, 
judgment  may  be  entered,  on  motion  of  the 
respondent  in  his  favor,  against  the  sureties, 
for  such  amount  together  with  the  interest 
that  may  be  due  thereon,  and  the  damages  and 
costs  which  may  be  awarded  against  the  ap- 
pellant upon  the  appeal.     ♦     ♦     ••• 

C.  S.  i  7154,  also  provides: 

"If  any  undertaking  be  insufficient  or  de- 
fective in  any  respect,  sud>  insufficiency  or  de- 
fect shall  be  deemed  waived  unless  the  respond- 
ent, within  20  days  after  the  filing  of  such 
undertaking,  shall  file  and  serve  upon  the  api>el- 
lant  or  his  attorney  a  notice,  in  writing,  point- 
ing out  specifically  the  defects  and  insuffiden- 
des  of  such  undertaking.  No  defect  ot  inanf- 
fidency  not  thus  spedfically  pointed  out  ahall 
subsequently  be  urged  against  the  nndertakiDK 
or  the  appeal  The  appellant  may,  within  five 
days  after  such  service  of  said  notice,  file  a 
new  undertaking  which  ahall  be  in  Hen  of  the 
one  previously  filed." 

[1]  Respondent  cont«id8  that  there  la  no 
undertaking  on  appeal.  Appellant  contends 
that  he  has  famished  both  an  undertaking 
on  appeal  and  a  supersedeas.  In  one  and 
the  same  Instrument. 

There  is  no  objection  to  furnishing  an  un- 
dertaking for  both  purppses  in  the  same  In- 
strument, if  the  requirements  of  both  sections 
7154  and  7155  are  substantially  met  Tbe 
amount  of  the  undertaking  equals  double  the 
amount  of  the  Judgment  and  costs,  plus  $S00. 
So  far  as  the  amount  is  concerned,  it  thus 
satisfies  the  requirements  of  both  sections. 
All  the  conditions  prescribed  by  section  7165 
are  included  in  substantially  the  words  of 
the  statute.  All  the  conditions  prescribed  by 
section  7154  are  included,  except  that  It 
reads,  "all  damages  and  costa  which  may  be 
awarded  against  appellant  herein  upon  such 
appeal"  whereas  the  statute  reads,  "all  dam- 
ages and  coste  which  may  be  awarded  against 
him  on  appeal  or  on  a  dismissal  thereof." 
However,  earlier  In  the  undertaking  we  find 
the  language,  "If  the  said  judgment  appealed 
from  or  any  part  thereof  be  alUrmed  or  the 
appeal  dismissed,  the  appellant  will  pay," 
etc.  It  would  seem  that  this  language 
takes  the  place  of  the  statutory  expression, 
"or  on  a  dismissal  thereof." 

[2]  Even  If  the  view  should  be  taken  that 
the  nndertaklng  does  not  contain  words 
which  are  the  equivalent  of  the  statutory  ex- 
pression "or  on  a  dismissal  thereof,"  this 
would  render  it  defective  and  not  totally 
void.  Doran  t.  Bird,  34  Idaho,  — ,  199 
Pac.  85.  This  defect  was  not  pointed  out  by 
respondent  as  provided  by  the  latter  part  of 
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section  7154,  and  Is  therefore  waived.  Mar- 
tin V.  Wilson,  on  rehearing,  24  Idaho,  363, 
134  Pae.  535;  Clear  Lake  Power,  etc.,  Co. 
V.  Chriswell,  31  Idaho,  339,  173  Pac,  326. 

[3]  Respondent  relies  strongly  on'  Welser 
River  Pmlt  Ass'n  v.  Feltham,  31  Idaho,  633, 
175  Pac.  583.  In  that  case,  however,  the 
amount  of  the  undertaking  exactly  equaled 
twice  the  amount  of  the  Judgment,  and  It 
contained  the  conditions  and  provisions  of 
a  supersedeas.  It  could  not  suffice  as  a  $300 
undertalcing  under  the  provisions  of  section 
7151.  For  this  reason  the  case  Is  clearly  dis- 
thiguishable.  Wo  conclude  that  the  under- 
taking In  the  present  case,  both  as  regards 
amount  and  conditions,  substantially  com- 
plies with  the  provisions  of  both  section 
7154  and  section  7155.  If  It  does  not  liter- 
ally comply  with  section  7154  In  regard  to 
the  matter  of  the  dismissal  of  the  appeal,  it 
is  defective  and  not  void. 

The  motion  to  dismiss  the  appeal  is  denied. 

RICE,  O.  J.,  and  DUNN  and  LEE,  33., 
concur. 


(34  Idaho,  504) 
STATE    V. 


POYNTER.      (No.    3423.) 


(Supreme  Court  of  Idaho.     Oct.  31,  1921. 
On  Rehearing,  March  27,  1922.) 

1.  Criminal  law  <3=9 1 203— Defendant  pleading 
guilty  by  oMnsel,  anif  waiving  plea  In  person 
by  acquiescence,  cannot  attack  Judgment  aft- 
er two  years. 

If  a  defendant  authorizes  his  coansel  to 
enter  a  plea  of  guilty  for  him  in  his  absence, 
but  is  present  in  person  when  judgment  is  pro- 
nounced, and  is  then  advised  by  the  court  that 
be  has  pleaded  guilty,  and,  when  asked  if  he 
has  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him,  answers 
that  he  has  none,  such  defendant  cannot  suc- 
cessfully attack  such  judgment  after  he  has 
acquiesced  in  it  for  two  years,  especially  when 
such  attack  is  made  to  enable  him  to  escape 
the  consequences  of  another  crime  of  which  be 
has  been  convicted.  Such  acquiescence  is  a 
waiver  of  the  right  to  plead  guilty  in  person  as 
provided  by  C.  S.  S  8881. 

2.  Criminal  law  «s>99l  (2)— Failure  to  Impose 
Imprisonment  in  addition  to  fine  held  not  to 
Invalidate  Judgment. 

Held,  in  this  case,  that  the  failure  of  the 
court  to  impose  imprisonment  in  addition  to 
the  fine  did  not  invalidate  the  former  judgment, 
the  fine  being  within  the  jurisdiction  of  the 
court. 

L«e,  J.,  dissenting. 

Appeal  from  District  Court,  Bannock  Coun- 
ty ;      iiobt.  M.  Terrell,  Judge. 

Henry  T.  Poynter  was  convicted  of  being 
a  persistent  violator  of  the  prohibitory  law, 
and  he  appeals.    Affirmed. 


J.  M.  Steveng,  William  Edens,  and  W.  H. 
Anderson,  all  of  Focatello,  for  appellant 

Roy  L.  Black,  Atty.  Qen.,  and  (jlarenoe  S. 
HUl  and  James  U  Boone,  Aast.  Attys.  (3en., 
for  the  State. 

DDNN,  J.  Appellant  was  charged  by  the 
prosecuting  attorney  of  BannOck  county 
with  the  crime  of  being  a  persistent  violator 
of  the  prohibitory  law  of  this  state,  and  on 
trial  was  convicted  and  sentenced  to  serve  a 
term  of  not  less  than  one  nor  more  than  two 
years  in  the  state  penitentiary.  He  has  ap- 
pealed from  said  judgment. 

The  statute  under  which  appellant  was 
charged  and  convicted  reads  as  follows : 

"Sec.  2625.  Punithment  for  Second  Offmte. 
A  person  having  once  been  convicted  of  a 
violation  of  any  of  the  provisions  of  this  arti- 
cle except  section  2622,  who  thereafter  vio- 
lates the  provisions  hereof,  shall  be  considered 
a  persistent  violator  of  this  article  and  Bball  be 
deemed  guilty  of  a  felony,  and  npon  conviction 
thereof  shall  be  imprisoned  in  the  state  peni- 
tentiary at  hard  labor  for  not  less  than  one 
year  and  not-  more  than  two  years." 

The  information  charged  that  on  or  about 
the  18th  day  of  May,  1918,  appellant  wlU- 
fuUy  and  unlawfully  transported  certain  in- 
toxicating liquors  In  said  county,  and  further 
(barged  that,  prior  to  the  commission  of  said 
oCense,  the  appellant  was  on  March  9,  1917, 
In  the  district  court  of  said  county,  convicted 
on  a  plea  of  guilty  of  the  crime  of  transport- 
ing intoxicating  liquor  in  said  county,  and 
that  the  Judgment  of  said  court  against  ap- 
pellant on  said  conviction  was  pronounced 
and  rendered  on  said  9th  day  of  March,  1917. 

The  first  assignment  of  error  that  requires 
notice  is  based  npon  the  court's  denying  ap- 
pellant's motion  to  dismiss  the  acrtlon  and 
discharge  the  appellant,  for  the  reason  that 
aiipcllant  was  not  tried  at  the  first  term  of 
court  after  the  filing  of  the  information.  Ap- 
pellant relies  on  the  following  statute: 

•'Sec.  9176.  When  Action  May  Be  Dismissed. 
The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  or  indict- 
ment to  be  dismissed,  in  the  following  cases: 

•  ••••• 

"2.  If  a  defendant,  whose  trial  has  not  been 
postponed  upon  his  application,  is  not  brought 
to  trial  at  the  next  term  of  the  court  in  which 
the  indictment  is  triable,  after  it  is  found." 

No  exception  was  taken  by  appellant  to 
this  ruling  of  the  court  Subsequently  when 
the  court  was  about  to  call  a  Jury  for  the 
trial  of  the  case  appellant  sought  to  renew 
the  motion  to  dismiss,  and  this  ai^licatlon 
was  by  the  court  denied,  to  which  ruling  ap- 
pellant excepted,  but  nothing  is  brought  here 
in  the  record  upon  which  this  court  can  hold 
that  error  was  committed  by  the  trial  (K>urt. 

Appellant  also  complains  because  the  depu- 
ty sheriff  who  arrested  him  about  11  o'clock 
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at  utght,  while  appellant,  according  to  the 
testimony  of  the  deputy  sheriff,  was  in  the 
act  of  unloading  several  cases  of  whisky  from 
his  automobile,  was  permitted  to  testify  for 
what  purpose  he  was  in  the  alley  where  the 
arrest  was  made,  and  also  because  the  court 
permitted  the  said  deputy  sheriff  and  the 
sheriff  to  testify  that  at  the  time  of  the  ar- 
rest appellant  did  not  deny  that  the  whisky 
was  his.  In  answer  to  the  'question  as  to  the 
purpose  of  his  being  in  the  alley,  the  deputy 
sheriff  simply  said  that  he  was  "waiting  for 
a  party  to  drive  up  there."  Evidently  be 
had  heard  something  that  led  him  to  believe 
that  by  waiting  at  that  point  he  might  be 
able  to  discover  the  commission  of  a  crime, 
but  there  was  no  testimony  as  to  what  In- 
formaticm  he  had  or  from  whom  he  had  re- 
ceived it.  The  question  and  answer  were 
proper.  We  know  of  no  rule  of  evidence  that 
vvotdd  exclude  testimony  as  to  the  conduct  of 
defendant  at  the  time  of  his  arrest,  when  for 
the  first  time  he  was  confronted  with  the 
criminal  charge. 

In  Musfelt  v.  State,  64  Neb.  445,  448,  90  N. 
W.  237,  at  page  238,  the  court  says: 

"Not  only  were  the  actions  of  the  parties  in 
their  relation  to  each  other  a  proper  subject 
for  inquiry,  and  the  iutroduction  of  evidence 
thereon,  but  their  demeanor  and  conduct  when 
accused,  while  not  under  restraint,  as  well  as 
what  they  say,  or  their  silence,  may  be  shown 
in  evidence,  as  Inculpatory  circumstances  to  be 
weighed  and  considered  by  the  jury  in  deter- 
mining the  truth  of  the  charge  preferred 
against  them." 

See,  also.  State  ▼.  Bill  (Iblo.)  36  S.  W.  223, 
at  page  225;  Kelley  v.  People,  55  N.  Y.  565, 
14  Am.  Rep.  342;  People  v.  Byrne,  160  Cal. 
217,  116  Pac.  521;  State  t.  Mortensen,  26 
Utah,  312,  73  Pac.  562,  633;  UnderhUl's  Or. 
Bv.  S  122;    Greenleaf  on  Evidence,  {  197. 

[1]  The  most  serious  contention  of  appel- 
lant for  a  reversal  of  the  Judgment  is  based 
upon  the  former  conviction  alleged  in  the 
complaint,  bis  contention  being  that  said 
judgment  is  void:  tlrst,  because  the  plea  of 
guilty  in  that  case  was  not  entered  by  the 
appellant  in  person,  but  by  counsel;  and, 
second,  because  the  Judgment  therein  im- 
posed a  fine  only  when  it  should  have  Im- 
posed, in  addition  to  the  fine,  imprisonment 
in  the  county  Jail. 

C.  S.  §  8S48,  provides  that.  If  the  indict- 
ment is  for  a  felony,  the  defendant  must  be 
I>ersonally  present,  but  if  for  a  misdemeanor 
be  may  appear  upon  the  arraignment  by 
counsel.  The  arraignment  consists  in  read- 
ing the  indictment  or  information  to  the  de- 
fendant, and  delivering  to  him  a  copy  there- 
of, and  asking  him  whether  he  pleads  guilty 
>r  not  guilty  to  such  indictment  or  informa- 
tion. 

Section  8881  provides  that  a  plea  of  guilty 
can  be  put  In  by  the  defendant  himself  only 
in  open  court  unless  the  indictment  or  in- 


formation is  against  a  corporation.  In  wlilcb 
case  it  may  be  put  in  by  counsel. 

The  statutes  above  quoted  appear  to  be 
somewhat  in  conflict  as  to  the  manner  in 
which  a  plea  of  guilty  may  be  put  in  by  a 
defendant  charged  with  a  misdemeanor.  Ab- 
sumlng,  however,  Chat  it  Is  the  intention  ot 
the  law  of  this  state  that  a  plea  of  guilty 
shall  be  entered  only  by  the  defendant  him- 
self, It  does  not  follow  that  he  may  not  waive 
such  right.  The  purpose  of  that  statute  is  to 
prevent  the  entry  of  a  plea  of  guilty,  except 
under  circumstances  making  it  perfectly 
clear  to  the  court  that  a  defendant  enters 
such  plea  voluntarily,  that  he  understands 
the  full  significance  of  his  plea  of  guilty, 
and,  with  such  understanding,  la  willing  to 
take  the  consequences  of  such  plea.  And  U 
a  defendant  (as  we  have  a  right  to  assume 
from  the  record  was  done  in  this  case)  has 
expressly  authorized  bis  counsel  to  withdraw 
his  plea  of  not  guilty,  and,  in  the  absence  oC 
the  defendant,  to  enter  for  him  a  plea  of 
guilty,  and  it  does  not  appear  to  the  court 
that  he  was  in  any  sense  misled,  or  that  he 
was  induced  In  any  way  to  enter  a  plea  of 
guilty  when  he  did  not  intend  to  do  so,  what 
sound  reason  can  be  found  for  holding  that 
he  has  not  waived  bis  right  to  plead  guilty  in 
person,  or  for  permitting  him  to  assert  that 
such  plea  was  not  a  valid  one  under  the  law? 

An  instructive  case  holding  that  a  defend- 
ant may  waive  his  right  to  plead  in  a  partic- 
ular manner  is  that  of  the  State  v.  Blake,  5 
Wyo.  107,  38  Pac.  354.  In  that  case  John  C. 
Conway,  who  was  indicted  for  murder  In  the 
first  degree,  appears  to  have  pleaded  not 
guilty.  On  the  trial  the  plea  was  with- 
drawn, and  a  plea  of  guilty  of  murder  in 
the  second  degree  was  accepted ;  and  on  this 
he  was  sentenced.  He  set  up  the  claim  that, 
not  having  orally  pleaded  guilty,  the  plea 
was  void,  and  asked  a  writ  of  mandamus  re- 
quiring the  trial  Judge  to  insert  In  the  bill 
of  exceptions  an  affidavit  tending  to  support 
a  motion  to  amend  the  record.  He  also  ap- 
plied for  a  writ  of  error.  The  writ  of  man- 
damus was  denied,  and  the  petition  for  a  writ 
of  error  dismissed.  Stated  as  briefly  as  pos- 
sible, the  facts  with  regard  to  the  plea  ot 
guilty  are  as  follows: 

"That  during  the  trial  of  the  canse,  the  lead- 
ing attorney  for  the  defense  suddenly  left  the 
county  without  notice,  and  was  found  to  have 
abandoned  the  cause.  At  the  urgent  request  of 
the  otlier  attorneys  for  the  defendant,  the 
court  appointed  an  attorney  to  assist  them,  who 
acted  with  them  until  sentence  was  pronounced. 
After  the  prosecution  had  introduced  its  tes- 
timony in  chief  and  rested,  counsel  for  the  de- 
fendant requested  time  for  consultation,  whidt 
was  granted,  and  the  judge  of  the  court  was 
informed  that  a  conference  between  opposing 
counsel  was  called  to  act  upon  a  proposition  of 
the  defendant  to  plead  guilty  to  murder  in  the 
second  degree.  The  attorney  appointed  by  the 
court  to  assist  counsel  for  defendant  informed 
the  court  that  there  was  practically  no  testi- 
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moDy  on  behalf  of  the  defendant  which  would 
affect  the  evidence  for  the  prosecution,  and 
that  the  defendant  ought  to  plead  guilty  to 
murder  in  the  second  degree  and  would  do  bo. 
The  judge  consented  that  this  plea  might  be 
entered  ^at  the  opening  of  the  court  on  the 
following  morning  as  the  evidence  in  the  opin- 
ion of  the  jndge  was  sufficient  to  warrant  a 
conviction  of  such  a  crime;  and  on  the  follow- 
ing day,  in  the  presence  of  the  court,  the  de- 
fendant and  hiR  counsel,  the  attorney  under 
special  appointment  of  the  court  for  the 
defendant,  stated  to  the  court  his  reasons  for 
the  withdrawal  of  the  plea  and  the  substitu- 
tion of  the  one  agreed  upon.  At  the  close  of 
his  remarks,  the  judge  of  the  court  said:  'Does 
the  defendant  withdraw  his  plea  of  not  guilty 
and  enter  a  plea  of  guilty  of  murder  in  the 
second  degree?*  The  defendant  was  sitting 
with  his  face  turned  towards  the  judge  and 
was  'sobbing  and  weeping  to  an  unusual  de- 
gree.' When  his  attorney  said  that  such  was 
the  plea,  the  defendant  'nodded  his  head.'  The 
plea  was  then  formally  accepted  by  the  court 
and  the  jury  was  discharged.  No  objection  was 
made  to  the  action  of  the  court  in  this  regard, 
but  exceptions  were  timely  interpo&ed  and  re- 
served to  the  subsequent  adverse  rulings  of 
the  court  on  the  various  motions  to  amend  the 
record  and  on  the  motion  for  arrest  of  judg- 
ment." 

In  dlscnsslng  this  case  the  Supreme  Court 
of  Wyoming  says: 

"According  to  the  statement  of  the  jndge, 
the  defendant  inclined  or  'nodded'  his  head  in 
response  to  the  question  put  by  the  court  ask- 
ing if  be  desired  to  withdraw  his  plea  of  not 
guilty  and  plead  guilty  to  murder  in  the  second 
degree.  The  affidavit  presented  to  the  court 
states  that  the  defendant  made  no  personal 
plea  and  was  asked  nothing  by  the  court  ex- 
cept as  to  his  age,  to  which  he  replied  Twenty- 
nine,  going  on  thirty.'  They  do  not  state  that 
the  defendant  misunderstood  the  proceedings  of 
the  court  or  was  misled  by  anything  that  was 
said  or  done  by  his  counsel  or  the  court,  nei- 
ther is  there  any  intimation  that  counsel  had 
no  authority  to  act  for  defendant.  It  is  cer- 
tain that  no  objection  was  interposed  to  the 
action  of  the  court  in  accepting  the  plea  and 
discharging  the  jury.    *    *    • 

"It  might  well  be  held  that  the  defendant 
waived  his  rights,  even  if  he  did  not  make  a 
personal  plea  upon  the  withdrawal  of  his  for- 
mer plea,  by  his  failure  to  object  at  the  proper 
time  to  the  proceedings  of  the  court.  Waiver 
is  analogous  to  estoppel  and  applies  to  crim- 
inal as  well  as  to  civil  proceedings.  Says  Mr. 
Bishop:  'If  the  defendant  has  consented  to 
any  step  in  the  proceedings,  or  if  it  has  been 
taken  at  his  request,  or  if  he  did  not  object 
to  it  at  the  proper  time  when  he  might,  he 
cannot  afterward  complain  of  it,  however  con- 
trary it  was  to  his  constitutional,  statutory 
or  common-law  rights.'  1  Bishop  Crim.  Proc. 
(3d  Ed.)  118." 

In  this  case  the  record  shows  that  on  the 
21st  day  of  February,  1917,  O.  D.  Smith, 
counsel  for  appellant,  entered  for  appellant 
a  plea  of  not  guilty  to  the  information,  and 
that  on  the  26th  day  of  February,  1917,  the 
same  counsel  withdrew  tbe  plea  of  not  guilty, 


and  entered  for  appellant  a  plea  of  guilty  as 
charged. 

The  record  does  not  affirmatively  show  that 
appellant  was  present  when  his  counsel  en- 
tered tot  hlra  the  plea  of  guilty,  but  It  no- 
where appears  affirmatively  In  the  record 
that  he  was  not  present.  Neither  does  It 
appear  anywhere  in  the  record  that  the  plea 
of  guilty  was  not  entered  by  appellant's  coun- 
sel by  his  express  authority.  Surely,  In  the 
effort  to  have  the  Judgment  based  upon  that 
plea  declared  void,  if  It  could  truthfully  be 
claimed  that  sudi  authority  was  not  given, 
we  would  bo  confronted  with  that  claim. 
No  such  dalm  being  made,  we  assume  that 
the  plea  was  expressly  authorized  by  appel- 
lant. If  authorized  by  him,  why  should  he 
be  heard  to  complain  almost  two  years  after 
the  former  Judgment,  especially  since  the 
complaint  did  not  come  until  he  was  caught 
In  tbe  commission  of  another  crime? 

On  the  9th  day  of  March,  1917,  the  record 
shows  the  following  proceedings  at  the  time 
judgment  was  pronounced  by  the  late  Judge 
Guheen. 

"Now,  on  this  9th  day  of  March,  1917,  the 
county  prosecuting  attorney,  with  the  defend- 
ant, came  into  court.  The  defendant  was 
duly  informed  by  the  court  of  the  nature  of  the 
information  found  against  him  for  the  crime  of 
transporting  liquor  in  a  prohibition  district, 
committed  on  the  24th  day  of  January,  1917,  of 
his  arraignment  and  plea  of  guilty  as  charged 
on  the  9tb  day  of  March,  1917.  Tbe  defendant 
was  then  asked  by  the  court  if  he  had  any  legal 
cause  to  show  why  judgment  should  not  be 
pronounced  against  him,  to  which  he  replied 
that  he  had  none.  And  no  sufficient  cause  be- 
ing shown  or  appearing  to  the  court: 

"Now,  therefore,  the  said  defendant  having 
been  convicted  of  the  crime  of  transporting  liq- 
uor in  a  prohibition  district,  it  is  hereby  order- 
ed, considered,  and  adjudged  that  the  said  de- 
fendant, Henry  Poynter,  be  fined  in  tbe  sum 
of  $300,  and,  in  tbe  default  of  tbe  payment  of 
said  fine,  that  he  be  confined  in  the  county  jail 
of  Bannock  county  at  the  rate  of  one  day  for 
each  $Z  that  remains  unpaid." 

It  will  thus  be  seen  that,  it  the  defendant 
was  not  present  at  the  time  this  plea  of 
guilty  was  entered  by  his  counsel,  and  if  he 
did  not  at  that  time  personally  assent  to 
such  plea,  be  was  on  the  9th  day  of  March, 
1917,  personally  present  in  court,  and  was 
advised  by  the  court  that  he  hnd  entered  a 
plea  of  guilty  to  this  informution,  and  at 
that  time,  after  having  been  asked  by  the 
court  if  he  had  any  legal  cause  to  show  why 
Judgment  should  not  be  pronounced  against 
him,  he  replied  that  be  hud  none.  If,  as  we 
hold,  the  right  to  enter  this  plea  of  guilty  in 
person  can  be  waived  by  defendant,  certainly 
the  failure  of  defendant  to  object  when  the 
opportunity  was  giveil  to  him  by  the  court 
at  the  time  Judgment  was  pronounced  ought 
to  be  regarded  as  a  waiver  of  such  right. 

It  has  been  repeatedly  held  that  the  right 
of  a  d^endant  to  be  arraigned  and  enter  hl« 
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plea  waa  waived  by  his  proceeding  to  trial 
without  objection  where  it  appeared  that  In 
such  trial  be  was  accorded  every  right  that 
he  could  have  bad  under  a  plea  of  not  guilty. 
Many  cases  to  this  effect  are  collected  In 
the  notes  under  State  t.  Walton  (Or.)  13 
L.  R.  A.  (N.  S.)  813,  and  Hack  v.  State  (Wis.) 
45  L.  R.  A.  (N.  S.)  665. 

But,  assuming  for  the  moment  that  the 
right  cannot  be  waived,  there  is  no  law  that 
requires  the  plea  of  guilty  to  be  entered  only 
at  the  time  of  formal  arraignment.  It  fre- 
quently happens  that,  during  the  progress  of 
a  trial  of  a  defendant  on  a  plea  of  not  guilty, 
before  the  trial  Is  ended  the  defendant  signi- 
fies a  desire  to  withdraw  the  plea  of  not 
guilty  and  enter  a  plea  of  guilty,  and  we 
have  never  heard  It  questicmed  that  valid 
entry  of  such  a  plea  could  be  bad  at  such 
time.  When  the  defendant  was  present  in 
person  at  the  pronouncing  of  judgment,  and 
was  informed  by  the  court  that  he  bad 
pleaded  guilty  to  the  charge  of  transporting 
liquor,  and  was  aslied  by  the  court  tf  he  had 
any  legal  cause  to  show  why  Judgment  should 
not  be  pronounced  against  him,  and  he  re- 
plied that  he  had  none,  we  think  that  answer 
might,  in  every  substantial  particular,  be 
properly  regarded  as  a  plea  of  guilty  In 
person. 

No  question  was  raised  in  any  manner  by 
this  appellant  as  to  the  validity  of  the  plea 
entered  for  him  in  February,  1917,  until  Jan- 
uary, 1919,  when  he  was  brought  to  trial  for 
the  commission  of  another  offense,  and  was 
confronted  with  a  term  in  the  penitentiary. 
The  former  Judgment  provided  for  imprison- 
ment in  the  county  Jail  in  case  his  flne  was 
not  paid,  and  there  can  be  little,  if  any,  doubt 
that  he  further  assented  to  said  Judgment  by 
prompt  payment 

[2]  The  contention  of  appellant  that  the 
fonner  Judgment  is  void  because  the  trial 
court  Inadvertently  omitted  to  give  him  at 
least  30  days'  imprisonment  in  the  county  Jail 
in  addition  to  the  flne  imposed  is  appropri- 
ately answered  by^the  language  of  the  Circuit 
Court  of  Appeals*  holding  such  a  Judgment 
valid: 

"One  other  supposed  error  Is  relied  upen, 
which  is  that  the  court  did  not  impose  a  fine 
in  Addition  to  the  imprisonment;  and  counsel 
point  to  the  letter  of  the  statute  which  reads 
that  the  punishment  shall  be  by  fine  and  im- 
prisonment. We  think  it  is  dear  from  the 
context  that  'and'  was  used  in  the  sense  of 
'or'  but,  if  not,  the  defendant  is  not  harmed 
by  this  omission  and  the  punishment  imposed. 
An  adliercnce  to  the  letter  of  the  statute  as 
the  defendant  claims  should  have  been  done 
would  only  add  to  the  penalty  and  his  com- 
plaint in  that  regard  is  absurd."  Bartholomew 
V.  V.  S.,  177  Fed.  902,  at  page  906,  101  a  C. 
A.  182,  186w 

No  specification  haa  been  made  in  appel- 
lant's brief  of  the  particulars  in  which  it  is 
claimed  that  the  evidence  is  insufi^ent  to 


support  the  verdict  For  this  reason  this 
alleged  error  is  not  before  us.  We  have  ex- 
amined the  other  errors  so  far  as  they  have 
been  properly  presented  to  this  court,  and 
tiilnk  they  are  without  merit 

The  provisions  of  a  S.  {|  9084  and  9191 
as  to  technical  errors  and  defects  not  af- 
fecting the  substantial  rights  of  the  parties 
require  that  the  Judgment  of  the  trial  court 
be  affirmed ;  and  It  is  so  ordered. 

MCCARTHY,  J.,  concurs. 

RICB,  C.  J.  (concurring).  The  principal 
question  presented  by  the  record  relates'  to 
the  sufficiency  of  the  proof  of  the  former 
conviction  of  defendant  The  question  arose 
upon  an  objection  to  the  admission  in  evi- 
dence of  a  certified  copy  of  the  former  Judg- 
ment of  conviction,  upon  the  ground  that  tbe 
record  offered  showed  that  a  plea  of  guilty 
had  been  entered  by  an  attorney,  and  not  by 
tlie  defendant  in  person.  I  think  the  Judg- 
ment was  pr(q)erly  admitted.  A  Judgment 
cannot  be  collaterally  impeached  in  this  man- 
ner. It  appears  that  the  court  had  Jurisdic- 
tion of  the  person  and  subject-matter,  and 
power  to  render  the  particular  Judgment  In 
question.  The  inquiry  ends  at  that  point. 
In  order  for  the  objection  to  be  good,  the 
judgment  must  have  been,  not  erroneous,  but 
absolutely  void.  Tbe  court  had  power  to  en- 
ter judgment  of  conviction  upon  a  plea  of 
guilty.  It  therefore  necessarily  had  to  de- 
termine whether  a  idea  of  guilty  bad  in  ef- 
fect been  entered.  If  the  court  was  wronj; 
in  its  decision,  it  committed  error,  and  the 
judgment  would  be  erroneous,  but  not  void. 
Even  if  It  be  conceded  that  under  the  statute 
a  plea  of  guilty  to  a  misdemeanor  charge 
must  be  made  by  tbe  defendant  in  person, 
and  not  by  his  attorney,  the  moment  it  is 
granted  that  the  defendant  could  have  con- 
sented to  the  plea  being  made  by  his  attor- 
ney, or  have  ratified  the  action  of  his  attor- 
ney, or  in  any  manner  whatever  have  waived 
the  erroneous  entry  of  his  plea,  it  t>ecomes 
apparent  that  the  questioA  presented  is 
whether  the  court  erred.  No  such  question 
can  be  considered  on  collateral  attack.  Sudi 
auestions  can  only  be  considered  by  an  ap- 
pellate tribunal  with  i>ower  to  correct  errors 
und  usually  cannot  be  decided  upon  the  Judg- 
ment roll  alone.  Since  the  trial  court  could  not 
properly  go  behind  the  Judgment  of  convic- 
tion in  the  former  case  to  determine  wheth- 
er the  proceedings  leading  up  to  it  were  reg- 
ular, tbe  question  as  to  whether  or  not  er- 
ror was  committed  by  the  court  In  entering 
judgment  in  the  fonner  case  is  not  open  for 
consideration  In  this  court,  for  we 'are  only 
reviewing  the  action  of  tbe  trial  ooart  In  ad- 
mitting the  evidence. 

I  do  not  think  tbe  other  errors  assigned 
by  appellant  justify  a  reversal.  I  therefore 
concur  In  the  (tfELrmanG*  of  the  Judgment. 
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BUDGE,  J.  (concarring  Bpecially).  Airpel- 
lant  was  diarged  with  being  a  perslBtent  vio- 
lator of  the  prohibition  law.  This  appeal  1b 
from  a  Judgment  of  conviction. 

Appellant  makes  11  assignmenta  of  error. 
In  his  seventh  assignment  of  error  be  com- 
plains of  the  action  of  tbe  trial  court  In 
admitting  in  evidence  the  record  of  a  former 
conviction  of  a  violation  of  the  prohibition 
law,  for  the  reason  that  the  Judgment  im- 
posed a  fine  only,  and  that  appellant  was 
not  present  when  a  plea  of  guilty  was  receiv- 
ed by  the  court  and  entered  therein. 

As  to  the  first  point,  the  judgment  was  not 
invalid  by  reason  of  the  fact  that  the  court 
Imposed  a  fine  only,  although  the  statute  pro- 
vides for  the  imposition  of  both  a  fine  and 
imprisonment    C.  S.  {  2624. 

In  Bartholomew  t.  United  States,  177  Fed. 
902,  at  page  906,  101  a  O.  A  182,  186,  the 
court  said: 

"One  other  sapposed  error  ia  relied  npon, 
which  is  that  the  court  did  not  impose  a  fine  in 
addition  to  the  imprisonment;  and  counsel 
point  to  the  letter  of  the  statute  which  reads 
that  the  punishment  shall  be  by  fine  and  im- 
prisonment We  thhik  it  dear  from  the  con- 
text that  'and'  was  ased  in  the  sense  of  'or' 
but  if  not,  the  defendant  is  not  harmed  by  the 
omission  and  the  pnnisbment  imposed.  An 
adherence  to  the  letter  of  the  statute,  as  the 
defendant  claims  should  have  been  done  would 
only  add  to  the  penalty,  and  his  complaint  in 
that  regard  is  absurd." 

The  reasoning  of  the  federal  court  is  ai>- 
plicable  to  and  decisive  of  the  question  here 
raised,  and  this  conrt  should  not  countenance 
the  complaint  of  one  convicted  of  crime  that 
the  court  below  did  not  Inflict  upon  lilm  the 
full  measure  of  punishment  which  the  law 
justifies. 

It  appears  that,  In  connection  with  appel- 
lant's former  conviction,  he  appeared  upon 
the  arraignment  by  counsel,  and  entered  a 
plea  of  not  guilty ;  that  his  counsel  thereaft- 
er withdrew  the  plea  of  not  guilty,  and  en- 
tered a  plea  of  guilty  as  charged;  that  ap- 
pellant was  subsequently  brought  before  the 
court  for  sentence,  whereupon  the  court  duly 
informed  him  of  the  nature  of  the  informa- 
tion found  against  him,  for  the  crime  of 
transporting  intoxicating  liquor  in  a  prohi- 
bition district,  of  his  arraignment  and  plea 
of  guilty,  and  then  asked  him  if  he  had  any 
legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him,  to  which  be 
replied  tliat  he  had  none,  whereupon  he  was 
sentenced  to  pay,  and  paid,  a  fine. 

C.  S.  §  8881,  provides  that: 

"A  plea  of  guilty  can  be  pnt  in  by  the  de- 
fendant himself  only  in  open  court    •    •    •  » 

In  a  misdemeanor  case  the  defendant  may 
appear  upon  the  arraignment  by  'counsel  (C. 
S.  §  8848);  the  arraignment  includes  the  ask- 
ing of  defendant  by  the  conrt  whether  he 
pleads  guilty  or  not  guilty  to  the  information 
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(0.  S.  I  8860);    and,  furthermore,  the  trial 

may  be  had,  and  the  Judgment  pronounced, 

in  the  absence  of  defendant  (O.  S.  H  8905  and 

9025). 

The  question  then  arises,  where  a  plea  of 
guilty  has  been  made  by  defendant's  counsel 
in  a  misdemeanor  case,  may  the  defendant 
waive  the  proTiskm  of  the  statute  that  a  plea 
of  guilty  can  be  put  in  by  the  defendant  him- 
self only  in  open  court,  and,  if  so,  whether 
the  appellant  waived  such  provision  In  this 
case. 

The  CSallfomia  Penal  Code  contains  provi- 
sions almost  identical  with  the  sections  of 
our  statute  above  cited.  Gal.  Fen.  Code,  K 
977.  988,  1018,  and  1043.  In  the  case  of  Peo- 
ple V.  Ebner,  23  OaL  158,  the  California  court 
held  that: 

"In  an  indictment  (or  a  misdemeanor,  if  the 
defendant  appear  and  offer  to  plead  by  attor- 
ney, the  court  has  no  power  to  enter  his  de- 
fault and  declare  his  recognizance  forfeited.*' 

And  in  People  v.  Redinger,  55  CaL  290  at 
298,  36  Am.  Rep.  32,  it  was  said  that: 

"The  defendant  is  arraigned  in  person,  and 
pleads  in  person,  •  •  •  unless  in  case  of 
misdemeanor." 

Queere,  is  it  essential  to  a  valid  Judgment 
in  a  misdemeanor  case  that  he  be  arraigned 
in  iierson  and  plead  in  person? 

In  Sperry  v.  Commonwealth,  9  Leigh  (Va.) 
623,  33  Am.  Dea  261,  It  is  held  that,  in  pros- 
ecutiouB  for  felony  the  accused  must  be  ar- 
raigned and  plead  in  person;  and  in  all  sub- 
sequent proceedings  he  must  appear  in  per- 
son, not  by  attorney.  Defendant's  personal 
appearance  is  sometimes  rendered  unnecessa- 
ry by  statute,  and  a  provision  made  that  he 
may,  in  misdemeanors,  appear  by  counsel. 
People  v.  Ebner,  supra.  But  in  the  absence 
of  the  statute,  the  attorney's  plea  in  misde- 
meanors is  allowed  only  In  the  court's  dis- 
cretion. United  States  v.  Leckie,  1  Spr.  227, 
Fed.  Oas.  No.  15,683 ;  People  v.  Petry,  2  Hilt 
(N.  Y.)  623;  Ex  parte  Tracy,  25  Vt  93. 

In  Peeple  v.  Osterhout,  34  Hun  (N.  Y.) 
260,  the  subject  was  treated  thus: 

"The  defect  is  merely  technical,  affecting  bo 
[substantial]  rights  whatever.  *  •  •  Nor 
may  this  court  on  appeal  regard  technical  er- 
rors or  defects  or  exceptions  which  do  not 
affect  substantial  rights.  [Referring  to  a  stat- 
ute similar  to  our  C.  S.  §  9084.]  If  this  sec- 
tion is  to  have  any  meaning  at  all  it  applies  ex- 
actly to  a  case  like  the  present.  •  •  • 
Every  one  who  knows  anything  of  a  criminal 
trial  must  see  that  the  omission  did  the  de- 
fendant no  harm.  •  •  •  Where  the  prison- 
er appears  with  his  own  counsel,  the  omis- 
sion formally  to  arraign  and  to  ask  for  a  plea 
is  immaterial  to  his  rights. and  may  be  deemed 
to  be  waived." 

People  V.  Bradner,  107  N.  Y.  1, 18  N,  B.  87, 
is  to  the  same  effect: 

"A  formal  plea  of  not  guilty  ia  not  necessary 
to  put  the  defendant  «n  trial." 
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Further,  In  effect,  going  to  trial  as  if  an 
Issue  were  formed,  all  participants  acting 
as  If  all  formalities  had  been  complied  with, 
is  equivalent  to  arraignment  and  plea. 

"It  would  be  sacrificing  substance  to  form 
not  to  give  effect  to  the  transaction  according 
to  the  plain  understanding  of  the  court  and 
the  parties." 

In  State  t.  Cassady,  12  Kan.  550,  It  was 
conceded  that  the  absence  of  a  plea  formal- 
ly joining  issue  was  fatal  to  a  conviction  at 
common  law,  but,  said  the  court: 

"Under  our  statutes  we  think  a  different  rule 
must  obtain." 

The  case  of  State  v.  Straub,  16  Wash.  Ill, 
47  Pac.  227,  is  significant  in  that  it  was  a 
capital  case.  Acknowledging  fully  the  com- 
mon-law rule,  the  court  said: 

"We  tbhik,  under  the  system  adopted  by  the 
code  in  this  state  [which  is  substantially  the 
same  as  oursl,  that  such  an  omission  is  purely 
technical,  that  it  does  not  affect  any  of  the 
substantial  rights  of  the  defendant,  and  that,  if 
otherwise  properly  convicted,  the  judgment 
should  not  be  reversed.  Indeed,  this  is  the 
holding  of  many  modern  courts  under  statutes 
similar  to  ours." 

See  State  v.  Hamshaw,  61  Wash.  300,  112 
Pac.  379. 

In  Hudson  v.  State,  117  Oa.  704,  45  S.  E. 
66,  the  court  said,  substantially,  a  person 
who  goes  to  trial  without  a  formal  plea,  but 
in  all  respects  as  if  one  had  been  entered, 
and  has  had  the  benefit  of  the  presumption 
of  Innocence,  cannot  thereafter  take  advan- 
tage of  what  be  thus  waives.  He  is  not  prej- 
udiced in  any  right 

See,  also.  Commonwealth  ▼.  Neat,  89  Ky. 
241,  12  S.  W.  256,  11  Ky.  Law  Rep.  434; 
Kruger  v.  States  1  Neb.  3«5;  Johnson  v. 
People,  22  111.  814;  Payne  v.  Commonwealth, 
30  S.  W.  416,  16  Ky.  Law  Rep.  839;  Warren 
V.  State,  19  Ark.  214,  68  Am.  Dec.  214; 
Sweeden  v.  State,  19  Ark.  205;  United  States 
V.  Mayo,  1  Curt.  4.'0,  Fed.  Cas.  No.  15,754. 

In  Hack  v.  State,  141  Wis.  346,  124  N.  W. 
492,  45  L.  R.  A.  (N.  8.)  064,  the  court  said: 

"By  a  singular  oversight  the  defendant  was 
not  formally  arraigned  in  the  circuit  court,  and 
never  pleaded  to  the  information.  An  informa- 
tion in  due  form  was  filed;  tlie  jury  was  called 
and  sworn:  witnesses  for  both  the  state  and 
the  defendant  were  examined  and  cross-exam- 
ined: the  jury  was  charged  by  the  court,  and 
rendered  its  verdict,  in  all  respects  as  though 
issue  hod  been  formally  joined.  •  •  •  He 
knew  perfectly  well  the  offense  with  which  he 
was  charged,  and  was  allowed  to  make  his  de- 
fense just  as  fully  and  effectively  as  if  a  plea 
of  not  guilty  had  been  made,  and  the  question 
now  is  whether  the  inadvertent  omission  of 
arraignment  and  plea,  which  has  not  in  the 
least  affected  any  substantial  right  of  the  de- 
fendant, should  be  held  fatal  to  the  judgment. 
•  •  *  The  principle  now  declared  is  that  the 
right  of  arraignment  and  plea  will  be  waived 
by  the  defendant  by  his  silence  when  he  ought 


to  demand  it,  in  all  cases  (except  capital  cas- 
es) where  it  appears  that  he  is  fully  informed 
as  to  the  charge  against  him,  and  is  not  other- 
wise prejudiced  in  the  trial  of  the  case  by  the 
omission  of  that  formality.  Other  Code  statea 
so  hold." 

In  Hobbs  v.  State,  86  Ark.  360,  111  8.  W. 
264,  the  court  held  that,  even  without  a  for* 
mal  waiver  of  arraignment,  a  judgment 
would  not  be  reversed  "If  the  record  showa 
that  the  defendant  received  every  right  wbi<d> 
he  would  have  received  had  he  been  duly  ar- 
raigned." Davidson  v.  State,  108  Ark.  191. 
158  S.  W.  1103,  Ann.-  Cas.  1916B,  436. 

Any  right  to  demand  an  arraignment  by 
one  charged  with  a  misdemeanor  la  waived 
by  participating  in  the  trial  in  the  usual  way 
without  objection.  State  v.  Brock,  61  S.  C. 
141,  39  S.  E.  359.  The  right  of  formal  ar- 
raignment and  plea  will  be  conclusively  con- 
sidered as  waived  where  the  defendant  goes 
to  trial  before  the  jury  on  the  merits,  and 
fails  until  after  verdict  to  bring  to  tl>e  at- 
tention of  tlic  court  that  he  has  not  been 
foruially  called  upon  tu  enter  a  plea  to  the 
indictment  Waller  v.  State,  2  Oa.  App.  636. 
58  S.  R  1106. 

In  Grain  v.  United  States.  162  U.  S.  625, 
16  Sup.  Ct  952,  40  L.  Ed.  1097,  the  authori- 
ties are  reviewed,  and  the  doctrine  contended 
for  by  the  appellant  fully  sustained  by  a  di- 
vided court.  It  Is  held  in  that  case  that 
arraignment  and  plea  are  essential  to  due 
process  of  law,  guaranteed  to  the  citizen  by 
the  Fourteenth  Amendment.  A  state  could 
not,  therefore,  pass  a  law  providing  for  trial 
without  arraignment  or  plea,  but  that  does 
not  necessarily  affect  the  question  whether  a 
citizen  may  not  effectually  waive  that  right. 
Thus  an  accused  i)er8un  has  the  absolute  con- 
stitutional right  to  a  trial  by  Jury.  Yet  this 
right  may  be  waived. 

In  the  case  of  In  re  Staff,  63  Wis.  285,  23 
N.  W.  587,  53  Am.  Rep.  285,  it  was  held  that 
a  statute  permitting  a  defendant  to  waive  a 
jury  trial  was  not  unconstitutional,  and  Jus- 
tice Lyon,  in  the  opinion  in  that  case,  says 
section  7,  art.  1,  of  the  Constitution — 

"confers  many  rights  upon  a  person  accused 
of  crime,  every  one  of  which  he  may  waive, 
without  authority  of  statute,  as  has  often 
been  judicially  determined,  except  the  right 
to  be  tried  by  a  jury.  Such  waiver  may  be  ex- 
press or  it  may  be  by  failure  to  make  due  ob- 
jection and  exception." 

He  then  makes  an  elaborate  enumeration 
of  the  many  rights  conferred  which  the  pris- 
oner may  waive,  which  is  worth  examina- 
tion. 

In  the  case  of  Stoddard  v.  State,  132  Wis. 
520,  112  N.  W.  453,  13  Ann.  Cas.  1211,  it  was 
held  that  following  the  same  principle,  a  de- 
fendant might  waive  his  right  to  be  present 
when  the  verdict  was  returned,  and  did  so 
waive  it  by  absenting  himself  voluntarily 
from  the  room  when  the  jury  came  in. 


Digitized  by 


Google 


Idaho) 


STATE  V.  POYNTEB 
(MS  F.) 


56T 


In  Tlew  of  the  foregoing,  It  cannot  well  be 
Bald  that  the  court,  by  announcing  the  rule 
that  a  defendant  may  waive  his  right  to  ren- 
der a  plea  of  guilty  in  person  in  a  misde- 
meanor case,  would  change  the  law,  and  in- 
vade the  legislative  field  in  that  regard.  The 
Legislature  has  abrogated  the  doctrine  that 
arraignment  and  plea  in  a  criminal  case  can- 
not be  waived.  Our  Code  provides  that  no 
indictment  is  insufficient,  nor  can  the  trial, 
judgment,  or  other  proceeding  thpreon  be  af- 
fected by  reason  of  any  defect  or  imperfection 
in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  defend- 
ant upon  its  merits  (C.  S.  |  8835),  and  that 
neither  a  departure  from  the  form  or  mode 
prescribed  by  the  Code  In  respect  to  any  plead- 
ing Or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  invalid,  unless  it  has  ac- 
tually prejudiced  the  defendant,  or  tended 
to  his  prejudice  in  respect  to  a  substantial 
right  (C.  S.  i  9191),  and  we  are  admonished 
to  give  Judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  snbstantial  rights  of  the  par- 
ties (O.  S.  f  9084). 

The  power  of  the  court  to  proceed  did  not 
depend  upon  the  personal  presence  of  the 
accused.  Only  his  right  to  be  present  is  guar- 
anteed by  the  Constitution  and  laws,  and  it  is 
only  where  steps  are  taken  in  the  absence  of 
the  accused  without  his  consent  that  his 
rights  are  violated. 

Conceding  as  we  mu'bt,  in  view  of  the  au- 
thorities cited,  that  many  constitutional 
rights  may  be  waived  by  the  accused,  where 
it  appears  that  he  was  fully  informed  as  to 
the  charge  against  him,  and  of  all  of  the 
proceedings  had,  and  is  not  otherwise  prej- 
udiced, no  substantial  right  could  be  denied 
him  by  holding  that  by  his  acts  and  conduct 
he  waived  the  formality  of  entering  his  plea 
of  guilty  in  person  before  judgment  was  pro- 
nounced. Mere  formal  errors  and  technical 
objections  not  affecting  any  substantial  right 
of  the  defendant  should  be  disregarded,  and 
we  should  endeavor  "To  adhere  to  the  spirit 
of  the  law,  which  giveth  life,  rather  than  to 
the  letter  of  the  law,  which  killeth." 

In  this  case  appellant,  having  been  inform- 
ed of  the  charge  against  him,  and  of  his  plea 
of  guilty  which  had  been  entered  thereto  by 
his  counsel,  stated  in  open  court  that  he  had 
no  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.  The  only  in- 
ference which  can  be  drawn  from  this  is  that 
defendant's  counsel,  in  withdrawing  the  plea 
of  not  guilty  and  entering  a  plea  of  guilty, 
acted  under  appellant's  instructions,  and 
that  appellant  acquiesced  In  and  approved  of 
bis  counsel's  action  in  that  regard,  not  only 
by  reason  of  his  statement  in  open  court,  but 
also  by  reason  of  the  fact  that  he  paid  with- 
out question  the  fine  imposed  by  the  court. 

An  examination  of  the  remaining  10  as- 
signments of  error  discloses  no  error  preju- 
dicial to  the  defendant.  The  Judgment 
should  be  afiirmed. 


I/£E,  3.  (dissenting).  This  court,  spaklng 
through  Budge,  C.  J.,  In  State  v.  Schemlnl 
sky,  31  Idaho,  604, 174  P&c  611,  said: 

"2.  When  the  statute  imposes  a  higher  pen- 
alty upon  a  second  conviction,  it  makes  the 
prior  conviction  of  a  similar  offense  a  part  of 
the  description  and  character  of  the  offense 
intended  to  be  punished,  and  the  fact  of  such 
prior  conviction  must  be  charged  and  proved. 

"3.  An  indictment  or  information  charging  n 
defendant  with  being  'a  persistent  violator' 
under  section  19,  c.  11,  1915  Session  Laws, 
must  contain  a  specific  averment  of  the  previ- 
ous conviction,  that  act  constituting  an  essen- 
tial element  of  the  offense  defined  by  this  sec- 
tion." 

If  this  is  a  correct  statement  of  law  ap- 
plicable to  prosecutions  for  this  class  of 
crimes,  then  a  felony  charge  under  this  stat- 
ute makes  the  record  of  the  former  conviction 
"an  essential  element,"  and  it  is  "a  part  of 
the  description  and  character"  of  the  felony 
charge. 

The  Information  in  this  case  charges  that 
the  defendant,  Henry  Poynter — 

"was  on  March  9,  1917,  in  the  district  eoart 
of  the  Fifth  Jodidal  district  of  the  state  of 
Idaho  in  and  for  Bannock  connty,  convicted  up- 
on a  plea  of  guilty  of  the  crime  of  transport- 
ing intoxicating  liquors  in  Bannock  county 
*  *  *  and  that  judgment  wag  pronounced 
thereon  on  the  9th  day  of  March  1917,  which 
judgment  has  never  been  reversed,  annulled  or 
set  aside." 

In  order  to  sustain  this  averment  in  the 
information,  the  state  oflTered  a  record  of  the 
same  court,  of  what  it  claimed  was  a  part 
of  the  proceedings  of  the  former  case.  This 
record  Inter  alia  recites  that  the  defendant 
In  the  case  at  bar  appeared  by  his  counsel 
and  demurred  to  the  information;  that  the 
demurrer  was  overruled;  that  said  counsel 
on  behalf  of  defendant  thereafter  entered  a 
plea  of  not  guilty  to  the  charge  on  February 
21,  1917;  that  on  February  26th  following 
said  counsel  again  appeared  in  said  court 
and  withdrew  the  former  plea  of  not  guilty, 
and  entered  a  plea  of  guilty  on  behalf  of  the 
defendant ;  and  that  on  March  9tb  thereafter 
a  judgment  of  conviction  was  entered  by  the 
court  on  the  said  plea  of  guilty. 

In  the  trial  of  the  case  at  bar  the  stato 
attempted  to  identify  the  defendant  In  the 
former  case  as  one  and  the  same  person  as 
the  defendant  on  trial,  and  called  the  clerk 
of  the  court,  C.  W.  Pomeroy,  who,  in  response 
to  a  question  as  to  whether  the  judgment  of 
conviction  in  the  former  case  was  a  judgment 
of  conviction  against  the  defendant  then  on 
trial,  answered: 

"A.  I  can't  say,  for  the  reason  that  Mr. 
Poynter  didn't  appear.  He  appeared  through 
his  attorney,  Mr.  Smith." 

The  state  then  called  the  sheriff,  who  testi- 
fied to  substantially  the  same  state  of  facts. 
It  is  therefore  clear  from  the  record  In  the 
former  case  that  the  first  time  defendant  per- 
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flonally  appeared  before  the  court  waa  at 
chambers,  when  the  judgment  of  conviction 
was  entered  upon  the  plea  of  guilty  wblCb 
bad  been  substituted  by  an  attorney  for  de- 
fendant's former  plea  of  not  guilty,  in  his  at>- 
sence,  and,  so  far  as  the  record  shows,  with- 
out  bis  knowledge. 

A  plea  of  guilty  in  criminal  causes,  if  ac- 
cepted and  entered  by  the  court,  is  equivalent 
to  a  verdict  of  guilty  after  a  trial  upon  a 
plea  of  not  guilty,  and,  if  such  plea  has  been 
lawfully  made,  It  authorizes  the  Imposition 
of  a  Judgment  of  conviction  thereon  in  the 
same  manner  and  to  the  same  extent  as  if 
the  defendant  had  been  regularly  tried  and 
found  guilty  by  the  verdict  of  a  Jury.  8  R. 
0.  L.  p.  116w  But  a  Judgment  of  conviction 
cannot  be  entered  upon  a  void  plea  of  guilty, 
any  more  than  could  be  done  upon  a  void 
verdict,  or  where  there  was  in  fact  no  verdict 
at  all. 

O.  S.  I  8879,  defines  the  four  kinds  of  pleas 
in  a  criminal  cause:  (1)  Guilty;  (2)  not 
guilty;  (3)  former  Judgment  of  conviction  or 
acquittal;    (4)  once  in  Jeopardy. 

0.  S.  §  8880,  requires  every  plea  to  be  oral, 
and  to  be  entered  upon  the  minutes  of  the 
court,  and,  if  the  defendant  pleads  guilty,  It 
shall  be  in  substantially  the  following  form: 

"The  defendant  pleads  that  he  is  guilty  of 
the  offense  charged." 

0.  S.  i  8881,  provides  that: 

"A  plea  of  guilty  can  be  put  in  by  the  de- 
fendant himself  only  in  open  court,  unless  upon 
indictment  against  a  corporation,  in  which 
case  it  may  be  put  in  by  counsel.  The  court 
may  at  any  time  before  judgment,  upon  a  plea 
of  guilty,  permit  it  to  be  withdrawn  and  a  plea 
of  not  guilty  substituted." 

These  two  sections  are  identical  with  the 
corresponding  section.^  of  the  California 
Penal  Code,  which  had  been  construed  by  the 
courts  of  that  state  long  prior  to  their  en- 
actment in  this  state.  In  People  v.  Thomp- 
son, 4  Gal.  238,  that  court  said: 

"These  two  sections  must  be  construed  to- 
gether. The  299th  section,  taken  by  itself, 
would  seem  to  be  a  reaffirmance  of  the  com- 
mon law  which  required  the  prisoner  to  plead 
in  person;  the  latter  section,  however,  altera 
this  principle,  by  rendering  it  unnecessary  for 
the  prisoner  to  be  present  and  plead,  except  fai 
case  where  he  pleads  guilty.  No  inconvenience 
can  result  from  this  construction,  or  any  possi- 
ble harm  to  the  rights  of  the  prisoner,  while 
the  sense  of  the  statute  is  preserved.  'The 
plea  of  not  guilty  is  a  denial  of  every  allega- 
tion in  the  indictment.' 

"While  the  law  wiU  not  allow  an  attorney  or 
counsel  to  admit  away  the  life  or  liberty  of  a 
party,  there  can  be  no  danger  in  permitting 
him  to  plead  to  the  whole  charge,  and  put 
the  state  to  the  proof  of  the  offense."* 

This  provision  of  our  statute,  which  re- 
quires that  before  there  can  be  a  conviction 
for  crime  there  must  be  a  plea  to  the  Indict- 


ment or  Information — that  is,  that  there  must 
be  an  issue  presented — Is  an  age-old  require- 
ment of  the  common  law,  and  has  been  fre- 
quently held  by  the  United  States  Supreme 
Court  to  be  an  essential  requisite  to  a  com- 
pliance with  the  "due  process  of-  law"  clause 
of  the  federal  Constitution.  Prior  to  the 
change  made  in  the  criminal  jirocedure  by  C. 
S.  {  8881,  a  defendant  could  not  plead  either 
guilty  or  not  guilty  by  counsd ;  but  the  Leg- 
islature, which 'is  vested  with  power  by  the 
Constitution  to  change  the  law  within  the 
limits  of  that  instrument,  has  modified  the 
procedure  so  that  counsel  may  now  aiter  a 
plea  in  certain  cases,  but  It  expressly  prohib- 
its counsel  from  entering  a  plea  of  guilty  tn 
any  case,  i»0S8lbly  for  the  reason  suggested 
In  People  v.  Thompson,  supra,  that  counsel 
should  never  be  permitted  to  admit  away 
the  life  or  liberty  of  the  subject. 

The  plea  upon  which  the  former  Judgment 
of  conviction  was  had  having  been  entered  by 
an  attorney  in  the  absence  of  the  defendant, 
it  was  in  violation  of  the  plain  terms  of  C. 
S.  i  8881,  and  was  a  nullity  aa  a  plea.  If 
this  Judgment  of  conviction,  as  was  held  In 
State  V.  Schemlnisky,  supra,  Is  a  part  of  the 
description  and  character  of  the  crime  here 
charged,  and  is  one  of  the  essential  elements 
necessary  to  be  charged  and  proved  before 
the  defendant  can  be  convicted  of  a  felony  in 
case  at  bar,  the  record  here  does  not  sustain 
a  conviction  for  felony.  In  the  former  case, 
the  attorney  being  by' statute  prohibited  from 
entering  a  plea  of  guilty  for  defendant  in 
his  absence,  no  Issue  was  tendered  in  that 
case  upon  which  the  Judgment  of  conviction 
could  rest,  and  the  same  is  invalid  in  so  far 
as  it  is  relied  upon  to  constitute  one  of  the 
elements  of  the  felony  charge  In  this  caae. 

In  Grain  v.  United  States,  162  U.  S.  625,  16 
Sup.  Ct.  952,  40  L.  Bd.  1087,  Justice  Harlan, 
delivering  the  opinion  of  the  court,  which 
was  concurred  In  by  all  of  the  Justices  except 
Peckham,  said: 

"Until  the  accused  pleads  to  the  indictment 
and  thereby  indicates  the  issue  submitted  by 
him  for  trial,  there  ia  nothing  for  the  jury  to 
try;  and  the  fact  that  the  defendant  did  bo 
plead  shoi^d  not  be  left  to  be  inferred  from  a 
general  recital  in  some  order  that  the  jury 
was  sworn  to  'try  the  issue  joined.'    •    •    • 

"Due  process  of  law  requires  that  the  ac- 
cused plead,  or  be  ordered  to  plead,  or,  in  a 
proper  case,  that  a  plea  of  not  guilty  be  filed 
for  him,  before  his  trial  can  rightfully  pro- 
ceed.   •    •    •" 

The  opinion  reviews  the  authorities  at 
length,  all  of  which  hold  that  without  a  lAea 
there  is  nothing  to  try,  and  a  party  convicted 
on  a  verdict  under  sut-n  conditions  cannot  law- 
fnliy  be  sentenced.  Among  the  authorities  ao 
holding  are  the  following:  In  Origg  v.  Peo- 
ple, 31  Mich.  471,  Chief  Justice  Graves,  Jna- 
tlces  Cooley  and  Campbell  concurring,  said: 

"An  arraignment  and  plea  being  steps  imper- 
atively required,  a  recital  of  them,  if  they  wer« 
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taken,  was  a  necessaiy  ingredient  of  the  rec- 
ord." 

In  Douglass  t.  State,  8  Wis.  821,  that  court 
said: 

"A  plea,  and  issue,  is  absolutely  essential, 
nor  can  we  supply  an  issue  corresponding  to 
the  verdict,  when  the  record  ia  entirely  silent 
on  the  anbject." 

In  People  v.  Corbett,  28  Cal.  328,  that  court 
said: 

"A  verdict,  in  a  criminal  ease,  where  there 
has  been  neither  an  arraignment  or  a  plea,  is 
a  nullity,  and  no  valid  judgment  can  be  entered 
thereon." 

Sartorious  v.  State,  24  Miss.  602,  holds 
that  before  a  party  can  be  put  upon  his  trial 
he  must  plead  to  the  indictment.  In  Bowen 
V.  State,  108  Ind.  411,  8  N.  E.  378,  the  court 
says  that  It  can  no  longer  be  recognized  as 
subject  to  controversy  that,  where  the  rec- 
ord in  a  criminal  case  falls  to  disclose  af- 
firmatively that  a  plea  to  the  indictment  was 
entered,  either  by  or  for  the  defendant,  such 
record  on  its  face  shows  a  mistrial.  In 
Aylesworth  v.  People,  66  111.  301,  whidi  was 
an  indictment  for  a  misdemeanor,  the  court 
says: 

"The  record  should  also  show  that  a  plea  of 
not  guilty  was  entered.  Without  it  there  Is 
nothing  for  the  jury  to  try." 

In  Hoskins  v.  People,  84  lU.  87,  25  Am. 
Rep.  433,  Johnson  v.  People,  22  III.  314,  and 
Yundt  V.  People,  «B  lU.  372,  it  was  held  that 
■without  an  Issue  formed — that  Is,  without 
a  plea — there  would  be  nothing  to  try,  and  a 
party  convicted  could  not  properly  be  sen- 
tenced. In  State  v.  Chenler,  32  La.  Ann.  103, 
the  accused  was  arraigned  and  his  plea  en- 
tered after  the  trial  had  commenced,  and 
the  court  said :  ^ 

"We  cannot  sanction  such  a  departure  from 
ancient  landmarlis  in  criminal  procedure." 

In  Bay  V.  People,  6  Colo.  231,  the  defend- 
aut  not  having  pleaded  to  the  indictment,  the 
court  held  that  there  was  nothing  to  try ;  if 
tho  record  failed  to  show  an  arraignment 
and  plea,  prior  to  trial,  the  proceedings  were 
a  nullity.  In  State  v.  Vanhook,  88  Mo.  105, 
that  court  held  that  the  failure  of  the  rec- 
ord to  show  a  plea  was  fatal,  and  it  was  for 
the  Legislature,  not  the  court,  to  change  the 
law  on  the  subject  To  the  same  effect  are 
State  V.  Wilson,  42  Kan.  587,  22  Pac.  622; 
Jefferson  v.  State,  24  Tex.  App.  535,  7  S.  W, 
244 ;  Hic!k8  v.  State,  111  Ind.  402,  12  N.  E. 
622;  State  v.  Agee,  68  Mo.  264;  State  v. 
Saunders,  63  Mo.  234;  1  Bishop,  Crlm.  Proc. 
(3d  Ed.)  fS  301  and  733;  1  Wharton,  Am. 
Crim.  Law,  {  530. 

In  Hopt  V.  Utah,  110  U.  S.  574,  4  Sup.  Ct. 
202,  28  L.  Ed.  262,  the  court  held: 

"The  public  has  an  interest  in  the  life  and 
liberty  of  an  accused  person.    Neither  can  b« 


lawfully  taken  except  in  the  mode  prescribed  by 
law.  That  which  the  law  makes  essential  in 
proceedings  involving  the  deprivation  of  life 
or  liberty  cannot  be-  dispensed  with  or  affected 
by  the  consent  of  the  accused;  much  less  by 
his  mere  failure,  when  on  trial  and  in  custody, 
to  object  to  unauthorized  methods." 

In  8  R.  a  L  at  page  109,  It  is  said: 

"In  every  criminal  case  there  must  be  a  plea 
by  the  defendant,  or  the  equivalent  of  one. 
The  purpose  of  a  plea  is  of  course  to  make 
an  issue.  Without  an  issue  there  is  nothing  to 
be  tried,  and  nothing  on  wliich  the  verdict  of 
a  jury  or  judgment  and  sentence  of  a  court 
can  properly  be  predicated" — citing  maay  au- 
thorities in  support  of  this  proposition. 

In  State  T.  Walton,  60  Or.  142,  91  Pac.  4aP, 
13  L.  R.  A.  (N.  S.)  811,  It  is  held  that  ab- 
sence of  an  opportunity  to  plead,  which  by 
statute  is  made  a  part  of  the  arraignment  in 
a  prosecution  for  a  felony,  the  plea  also  be- 
ing made  essential.  Is  fatal  to  a  ccmvictlon, 
although  the  accused  manifested  no  desire  to 
enter  a  plea,  and  there  is  nothing  to  show 
that  he  was  in  any  way  Injured  by  not  being 
given  an  opportunity  to  do  so. 

This  case,  and  also  an  eztenstve  note  found 
In  the  L.  R.  A.  (N.  S.),  reviews  all  of  the 
later  authorities  on  this  question,  and  it 
would  seem  that  no  authority  can  be  found 
holding  that  a  plea  of  guilty  may  be  dispensed 
with  or  entered  by  counsel  In  the  absence 
of  a  defendant,  where  there  Is  a  statute 
similar  to  the  Idaho  provision,  or  where  the 
common-law  practice  has  not  been  modified 
by  statute. 

The  several  majority  opinions  reach  the 
conclusion  arrived  at  from  widely  different 
points  of  view,  which  suggests  that  it  is 
always  difficult  for  a  court  to  give  a  eatla- 
factory  reason  why  a  perfectly  plain  statute, 
which  has  been  In  force  for  more  than  half 
a  century  In  this  and  adjoining  states,  the 
validity  of  which  Is  not  questioned,  should 
not  be  followed  by  the  courts  until  repealed 
by  the  Legislature.  The  majority  opinion, 
which  states  the  law  of  the  case,  holds  that 
this  court  may  assume  that  the  defendant  In- 
tended to  waive  and  did  waive  the  right  which 
this  statute  gives  him  to  be  present  in  court 
and  plead  in  person  before  he  can  be  law- 
fully convicted  of  the  crime  charged,  but  I 
think  this  assumption  is  not  supported  either 
by  authority  or  sound  reason,  and  that  courta 
are  not  warranted  in  indulging  in  assump- 
tions of  this  character  where  it  in  ^ect 
nullifies  the  plain  provisions  of  a  statute. 

I  have  examined  the  numerous  cases  cited 
In  another  of  the  concurring  opinions,  except 
as  to  those  that  are  not  found  In  the  state's 
library.  Some  of  these  cases  hold  that, 
where  a  defendant  is  tried  upon  the  assump- 
tion that  he  has  entered  a  plea  of  not  guilty, 
although  the  record  fails  to  disclose  that 
such  a  plea  has  been  entered,  and  where 
none  of  hla  righto  appear  to  have  been  prej- 
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udiced  by  this  state  of  the  record,  it  will  be 
presumed  that  such  a  plea  was  in  fact  en- 
tered. Others  bold  that,  where  the  defend- 
ant's counsel  has  entered  a  plea  of  not  guilty, 
and  the  defendant  was  subsequently  con- 
victed upon  the  issue  thus  presented,  after 
conviction  it  will  be  presumed  that  the  entry 
of  the  plea  was  authorized.  But  none  of 
them  hold,  and  I  have  not  been  able  to  find 
a  case  where  it  has  been  held,  that  a  defend- 
ant may  be  arraltpied,  a  plea  of  not  guilty 
entered,  and  such  plea  withdrawn  by  counsel 
and  a  plea  of  guilty  entered,  all  in  defend- 
ant's absence,  aa  I  think  the  record  conclu- 
sively shows  was  done  in  this  case,  and  the 
Judgment  of  conviction  on  such  record  up- 
held. 

The  third  majority  opinion  announces  what 
seems  to  me  to  be  a  still  more  radical  de- 
parture from  what  have  generally  been  held 
to  be  the  settled  rules  of  criminal  procedure 
to  the  effect  that,  if  a  Judgment  of  convic- 
tion for  crime  is  regular  upon  Its  face,  and 
the  court  bad  Jurisdiction  of  the  person  and 
subject-matter  such  Judgment  is  conclusive, 
and  no  further  inquiry  may  be  had  with  re- 
gard to  whether  the  Intermediate  proceedings 
leading  up  to  the  conviction  had  been  taken. 
I  think  the  authorities  above  cited  are  a  suffi- 
cient answer  to  that  contention,  but  in  addi- 
tion to  them  attention  is  directed  to  the  hold- 
ings of  the  United  States  Supreme  Court  in 
the  celebrated  case  of  Frank  v.  Maugum,  237 
U.  S.  309,  35  Sup.  Ct.  582, 59  L.  Ed.  969.  While 
the  majority  opinion  in  that  case  holds  that 
the  facts  stated  in  the  petition  for  a  writ  of 
habeas  corpus  were  not  sufficient  to  warrant 
that  court  in  interfering  with  the  Judgment 
of  the  state  court,  both  opinions  are  clear  to 
the  effect  that  a  Judgment  of  conviction  is 
never  conclusive  unless  the  essential  proce- 
dure necessary  to  constitute  due  process  of 
law  Is  complied  with.  Justice  Pitney,  speak- 
ing for  the  majority,  states : 

"It  results  that  under  the  sections  cited  a 
prisoner  in  custody  pursuant  to  the  final  judg- 
ment of  a  state  court  of  criminal  jurisdiction 
may  have  a  judicial  inquiry  in  a  court  of  the 
United  States  into  the  very  truth  and  substance 
of  the  causes  of  his  detention,  although  it  may 
become  necessary  to  look  behind  and  beyond 
the  record  of  his  conviction  to  a  sufficient  ex- 
tent to  test  the  jurisdiction  of  the  state  court 
to  proceed  to  judgment  against  him." 

Justice  Holmes,  with  whom  Justice  Hughes 
concurs,  states  the  same  proposition  as  fol- 
lows: 

"The  argument  for  the  appellee  in  substance 
is  that  the  trial  was  in  a  court  of  competent 
jurisdiction;  that  it  retains  jurisdiction  al- 
tbouiih,  in  fact,  it  may  be  dominated  by  a  mob, 
and  that  the  rulings  of  the  state  court  as  to 
the  fact  of  such  domination  cannot  be  reviewed. 
*  *  *  When  such  a  case  is  presented,  it  can- 
not be  said,  in  our  view,  that  the  state  court 
decision  makes  the  matter  res  judicata."  The 
law  "cuts  through  all  forms,  and  goes  to  the 


very  tissue  of.  the  structure.  It  comes  in  from 
the  outside,  not  in  subordination  to  the  pro- 
ceedings, and  although  every  form  may  have 
been  preserved  opens  the  inquiry  whether  they 
have  been  more  than  an  empty  shelL" 

I  think  It  would  be  very  unfortunate  for 
this  court  to  hold  that  it  was  powerless  to 
go  behind  and  beyond  the  mere  form  of  a 
Judgment  of  conviction  in  one  of  the  inferior 
courts,  or  that  it  was  impotent  and  helpless 
to  consider  the  validity  of  a  Judgment  ot 
conviction  for  a  crime  because  the  court 
rendering  such  Judgment  bad  Jurisdiction  of 
the  person  and  subject-matter,  and  I  do  not 
understand  that  ttte  majority  opinion  so 
holds. 

Neither  can  I  agree  with  the  majority  opin- 
ion which,  by  Indulging  in  the  various  pre- 
sumptions and  assumptions  referred  to,  in  ef- 
fect nullifies  the  provisions  of  O.  S.  i  8S81, 
which  provide  that  "a  plea  of  guilty  can  be 
entered  by  the  defendant  himself  only  in 
open  court."  If  so  pronounced  a  change  is  to 
be  made  in  our  criminal  procedure^  it  should 
be  done  by  the  Legislature,  and  not  by  the 
courts. 

The  judgment  of  the  court  below  should 
be  limited  to  the  maximum  fine  and  im- 
prisonment provided  for  misdemeanors  of 
tills  class;  the  former  conviction  relied  upon 
as  an  essential  element  of  the  offense  charg- 
ed In  this  case  to  raise  It  to  the  grade  of 
a  felony  not  having  been  estabUshed. 

On    Rehearing. 

RICE,  0.  J.  A  petition  for  rehearing  in 
this  case  was  granted,  and  the  cause  has 
I>een  reargued  at  this  term. 

Appellant  urged  on  rehearing  tliat  error 
was  committed  by  the  trial  court  In  per- 
mitting witnesses  for  the  state,  Mabey  and 
Nelson,  sheriff  and  deputy  sheriff,  respec- 
tively, to  testify  that,  in  a  conversation  they 
had  with  appellant  shortly  after  his  arrest, 
he  did  not  deny  that  the  whislcy  which  it 
was  claimed  was  found- in  his  possession  he- 
longed  to  him.  In  the  opinion  of  the  writer 
the  admission  of  this  testimony  was  error. 
It  Is  the  better  rule  that  the  silence  of  a 
person  accused  of  crime,  when  under  arrest 
and  in  custody  of  the  officers  of  the  law.  Is 
not  admissible  in  evidence  against  him.  Com- 
monwealth V.  Kenney,  12  Mete.  (Mass.)  235, 46 
Am.  Dec.  672;  Commonwealth  v.  Bralley. 
134  Mass.  527;  People  v.  Pfanschmidt,  262 
111.  4U,  104  N.  E.  804,  Ann.  Cas.  1915A,  1171 ; 
Towery  v.  State,  13  Okl.  Cr.  210,  163  Pac 
331,  L.  R.  A.  1017D,  491;  Merriweather  v.. 
Commonwealth,  118  Ky.  870,  82  S.  W.  592. 
26  Ky.  Law  Rep.  793,  4  Ann.  Cas.  1039; 
Gardner  v.  State  (Tex.  Cr.  App.)  34  S.  W. 
945.  Even  under  the  broader  rule  followed 
in  some  Jurisdictions,  the  testimony  referred 
to  was  not  admissible.  The  witnesses  had  not 
accused  appellant!  of  being  the  owner  of  the 
liquor  said  to  have  been  in  his  possession,  or 
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made  any  other  statement  which  naturally 
called  for  a  denial  upon  hlB  part  16  C.  J. 
632. 

The  error,  however,  is  not  reversible.  Ap- 
pellant, on  direct  examination,  In  response 
to  questions  propounded  by  his  counsel, 
testified  that  be  told  Mabey  and  Nelson  that 
he  did  not  have  anything  to  do  with  the 
whisky,  and  throughout  his  testimony  he 
denied  that  it  belonged  to  him.  The  evidence 
objected  to  thus  proved  to  be  in  anticipation 
of  a)>peUant's  defense.  The  admission  of 
such  testimony  is  largely  in  the  discretion  of 
the  trial  court.  16  C.  J.  867.  If  the  evidence 
objected  to  had  not  been  admitted  by  the 
court  in  the  respondent's  case  in  chief,  or 
had  been  stricken,  it  >vould  have  been  prop- 
erly admitted  in  rebuttal.  The  record  shows 
beyond  question  that  the  admission  of  this 
evidence  in  chief  did  not  affect  appellant's 
defense,  or  his  manner  of  presenting  it,  In 
any  respect. 

The  othw  matters  urged  by  appellant  do 
not  justify  reversal,  or  require  further  dis- 
cussion. 

The  Judgment  should  be  affirmed,  and  it  is 
80  ordered. 

BUDGE,  J.,  adheres  to  the  views  express- 
ed In  his  concurring  opinion  on  the  original 
bearing. 

McCAKTHY,  J,  (concurring  specially).  For 
reasons  given  in  the  opinion  of  tba  Chief 
Justice  on  rehearing,  the  admission  ^f  evi- 
dence as  to  appellant's  silence  could  not  be 
ground  for  reversal.  I  see  no  need  of  an- 
nouncing in  this  case  a  general  rule  as  to 
the  admissibility  of  evidence  of  the  silence 
of  one  under  arrest.  I  concur  in  the  afBrm- 
ance  of  the  Judgment. 

DUNN,  J.,  concurs  in  the  views  above  ex- 
pressed by  Justice  MCCARTHY. 
LEE,  J.,  dissents. 


(69  UUh,  605) 

BOGDON  V.  LOS  ANGELES  &  S.  L.  R.  CO. 
(No.  2683.) 

'(Supreme    Court    of   Utah.     Feb.   20,   1922.) 

1.  Appeal  and  error  i@=9927 (3)— Appellee's  evi- 
dence must  control,  except  where  appellant's 
evidence  Is  uncontradicted. 

On  appeal  from  denial  of  a  nonsuit  to  plain- 
tiff,  plaintiff's  evidence  must  control,  except  as 
to  such  matters  as  are  not  shown  by  his  evi- 
dence and  as  to  which  defendant's  evidence  is 
uncontradicted. 

2.  Negligence  <&=>23( 2)— Railroad  cars  not  at- 
tractive nuisances. 

Railroad  cars  used  in  the  ordinary  course 
of  business  do  not  come  within  the  class  of  in- 


strumentalities that  may  be  designated  as  at- 
tractive nuisances  within  the  doctrine  that  a 
person  maintaining  an  attractive  nuisance 
upon  his  premises  must  guard  against  injury 
to  young  children  attracted  thereby.^ 

3.  Explosives  iS=>8— Evidence  held  not  to  show 
boy  was  enticed  by  powder  In  oar. 

Evidence  that  a  boy  went  upon  a  railroad 
right  of  way  looking  for  sheep,  and  while  there 
collected  from  the  floor  of  a  railroad  car  some 
powder,  which  he  exploded,  causing  severe 
burns  to  himself,  held  to  show  that  the  powder 
did  not  entice  him  on  to  the  railroad  premises 
so  as  to  render  the  railroad  company  liable 
under  attractive  nuisance  doctrine. 

4.  Explosives  <S=38— Railroad  can  assume  con- 
signee performed  duty  to  remove  powder 
from  car. 

A  railroad,  which  had  transported  powder 
in  its  usual  course  of  business  in  a  car  which 
was  unloaded  by  the  consignee,  who  had  re- 
ceived numerous  consignments  of  powder,  and 
always  handled  them  without  accident,  could 
assume  that  the  consignee  in  unloading  the  par- 
ticular car  would  not  leave  any  powder  therein, 
so  that  it  was  not  required  to  inspect  the  car 
after  unloading. 

5.  Trial  ®=3 1 4 1— Whether  fact  ought  to  have 
been  known  Is  question  of  law  when  evidence 
did  not  tend  to  support  conclusion. 

Though  it  is  ordinarily  a  question  for  the 
jury  whether  a  person  knew,  or  ought  to  have 
known,  a  particular  fact,  the  question  is  one 
of  law  for  the  court,  where  there  is  no  dis- 
pute concerning  the  facts,  and  there  is  no  fact 
on  which  the  conclusion  that  defendant  should 
have  known  could  be  based. 

6.  Explosives  iS=>8— Railroad  not  liable  for 
powder  loft  In  ear  by  oonslgnee  without  its 
knowledge. 

A  railroad  company  is  not  liable  (or  inju- 
ries to  a  ^oy  from  the  explosion  of  powder 
which  the  boy  found  in  one  of  its  cars,  where 
the  powder  was  left  in  the  car  by  the  con- 
signee, who  unloaded  it  a  short  time  before  the 
accident,  and  the  railroad  company  had  no 
knowledge  that  it  was  in  the  car,  or  that  a 
boy  would  be  apt  to  see  it  there. 

7.  Negllgenoo  ®=»63— No  liability,  unless  rea- 
sonable care  would  have  prevented  accident. 

In  the 'Conduct  of  modern  business  enter- 
prises, accidents  will,  and  of  necessity  must, 
happen,  but  the  law  does  not  impose  liability 
therefor,  unless  the  party  charged  with  neg- 
ligence could  by  the  exercise  of  reasonable  care 
and  diligence  have  prevented  the  accident. 

8.  Negllgeiioe  <S=37— No  liability  to  Injured 
child  to  whom  defendant  owes  no  duty. 

Though  children  of  tender  years  are  favored 
by  the  law,  they  cannot  recover  for  an  injury 
unless  it  is  shown  that  the  person  causing  the 
injury  owed  a  duty  to  the  injured  child,  which 
he  failed  to   discharge  by  failing  to   exercise 


>  Brown  v.  Bait  Lake  City,  38  Utah,  222,  S3  Pac. 
670,  14  L.  R.  A.  (N.  8.)  619,  126  Am.  St.  Rep.  828, 
14  Ann.  Caa.  1004;  Smallejr  v.  Railroad,  34  Utah, 
423,  tS  Pac.  811;  and  Cbarroz  t.  Bait  Lake  City, 
a  Utah.  455,  121  Pac.  901,  45  L.  B.  A.  (N.  8.)  (62. 
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the  degree  of  ear  required  by  law  mider  die 
drcDmstances. 

9.  Negligence  «=»l  1 9(6)— Contributory   negli- 
gence shown  by  plaintiffs  evidenoo  defense 
wttliout  pleading. : 
In  an  action  for  injuries  to  a  boy.  tbe  de> 
fendant  railroad  company  can,  without  affirm- 
atively  pleading   contributory   negligence,   rely 
upon  contributory  negligence  which  appears  by 
the  plaintiff's  own  testimony,  and  may  move  for 
a  nonsuit  or  directed   verdict  based  on  such 
contributory  negligence,  or  request  the  court 
to  charge  upon  that  issue.* 
Gideon  and  Weber,  Jf.,  dissenting  in  part 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  liOula  Brown,  Judge. 

Action  by  Dan  Bogd(m,  a  minor,  by  his 
guardian  ad  litem,  John  Bogdon,  against  the 
Los  Angeles  &  Salt  Lake  Railroad  Company. 
Judgment  for  the  plaintUT,  and  defendant 
appeals.    ReTersed. 

B.  B.  Porter,  of  Salt  Lake  City  (Geo.  H. 
Smith,  Jno.  V.  Lyle,  and  Dana  T.  Smith,  all 
of  Salt  Lake  City,  of  counsel),  for  appellant 

Willard  HaiiBon,  of  Salt  Lake  City,  for  re- 
spondent 

FRICK,  X  Dan  Bogdon,  a  minor,  by  his 
guardian  ad  litem,  brought  this  action  to  re- 
cover damages  for  personal  injuries  which  be 
alleges  lie  sustained  through  the  negligence 
of  the  defendant.  In  view  that  there  Is  no 
question  raised  respecting  the  sufficiency  of 
the  complaint,  it  is  unnecessary  to  set  forth 
the  allegations  therein  contained,  except  to 
state  that  the  plaintiff  relies  upon  the  doc- 
trine of  attractive  nuisances  and  further  re- 
lies upon  the  law  applicable  to  the  storing  of 
dangerous  explosiveB  upon  the  owner's  prem- 
ises at  such  a  place  or  places  wbere  children 
of  immature  judgment  are  permitted  to  go  or 
play.  It  is  likewise  sufficient  to  say  that  the 
answer  denies  all  the  alleged  acts  of  negli- 
gence. It  will  be  sufficient  to  state  the  con- 
trolling facts  as  they  are  made  to  appear 
from  the  undisputed  evidence  as  the  same  ap- 
pears In  the  bill  of  exceptions.  Those  facts, 
in  substance,  are: 

That  in  July,  1917,  the  Hercules  Powder 
Company,  located  at  Bacchus,  Utah,  shipped 
to  its  agent,  the  Tlntlc  Powder  &  Supply 
Company,  as  consignee,  to  Eureka,  tJtah,  a 
car  of  explosives,  including  therein  "100  kegs 
0*  4-F  black  blasting  powder" ;  that  the  pow- 
der was  shipped  In  metal  kegs  containing  25 
pounds  each;  that  while  the  shipment  orig- 
inated on  the  line  of  another  railroad,  it, 
nevertheless,  was  transported  over  defend- 
ant's railroad,  and  reached  its  destination. 
Eureka,  which  is  on  defendant's  railroad; 
that  the  powder  was  shipped  in  U.  P.  car 
No.  77451,  and  said  car  arrived  at  Silver 
City,  where  the  accident  occurred,  after  the 
powder   had   been   unloaded   therefrom,   at 


10:30  a.  m.  on  July  14,  1917;  (bat  fht  ear 
was  placed  on  the  side  track  at  Silver  City, 
Utah,  where  it  remained  until  about  4  p.  m.. 
or,  perhaps,  a  little  earlier  than  tliat  of  that 
day,  when  it  was  taken  to  the  Utah  ore 
sampler  at  Silver  City,  wbere  it  was  reload- 
ed and  "billed  out"  at  about  6  p.  m.  of  that 
day,  and  was,  in  the  regular  course  of  busi- 
ness, taken  and  transported  over  defendant's 
raUroad  on  the  following  morning,  the  IStli, 
at  10:30  o'clock ;  that  some  time  in  the  after- 
noon of  the  14th  the  plaintiff,  a  boy  alKnit 
eight  years  of  age,  in  searching  for  four  ot 
his  father's  sheep,  passed  over  defendajif s 
tracks  near  its  depot,  and.  In  passing  by  the 
car  in  question,  discovered  something  in  the 
car,  which,  he  says,  looked  to  him  like  pow- 
der, although  he  was  thai  not  cntain  what 
it  was;  that  he  went  Into  the  car,  gathered 
up  some  of  the  substance  he  there  found, 
and  put  it  into  what  he  called  a  "flap  Jade 
box,"  and  took  and  showed  it  to  dtfaidant'a 
station  agent,  and  asked  him  what  it  was; 
that  defendant's  agent  told  him  he  did  not 
know  what  it  was,  and  he  thai  left  the  agent 
and  placed  a  small  quantity  of  the  substance 
he  had  found  In  the  car  on  some  paper  and 
lighted  It  with  a  match,  which  he  had  with 
him,  when  it  flashed,  and  he  then  became 
convinced  tbtat  it  was  powder ;  that  he  th6n 
took  the  powder  he  had  in  the  box  some  dis- 
tance away  from  the  car  and  placed  it  into  a 
hole  and  placed  a  heavy  metal  bucket  over 
it  and  attempted  to  light  it;  tliat  it  did  not 
take  fire,  so  he  went  to  the  bucket  to  relight 
the  powder,  when  his  younger  brother  stirred 
the  powder  vnder  the  bucket  with  a  stick  and 
upset  the  bucket,  at  which  time  the  powder 
suddenly  flashed  and  set  plaintiff's  clothes 
on  Are,  which,  before  the  fire  could  be  put 
out  caused  him  to  be  very  seriously  burned, 
the  effects  of  which  are  permanent  and  quite 
serious. 

It  was  also  made  to  appear  from  plalnttfTa 
evidence  that  in  shipping  powder  the  kegs  tn 
which  it  was  shipped  would  at  times  Iiecome 
injured,  and  powder  would  leak  therefrom. 
There  was  no  evidence,  however,  that  such 
was  the  case  with  tbe  shipment  in  question, 
or  with  any  that  had  gone  into  the  Tintle 
district,  but  all  that' was  shown  was  that  ac- 
cording to  plalntlfiTs  evidence  there  was  a 
considerable  quantity  of  powder  left  on  tbe 
floor  of  the  car.  It  was  also  shown  on  behalf 
of  plaintiff  that  there  was  a  schoolhouse  near 
defoidant's  depot  grounds  and  its  swltdi 
trades,  and  that  there  was  a  public  street  os 
highway  which  passed  near  the  depot  where 
the  public.  Including  children,  and  especial- 
ly boys,  frequently  passed,  and  tliat  tbe 
boys  including  plaintiff,  had  frequently  play- 
ed on  Its  depot  grounds  and  in  and  about  tbe 
cars  standing  on  the  side  tracks.  It  also  ap- 
peared from  the  plalntifrs  evidoice  that  at 
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the  time  of  the  accident  school  was  not  In 
session,  and  that  it  was  vacation  time ;  that 
the  plaintiff,  on  the  occasion  in  question,  did 
not  go  to  defendant's  depot  grounds  or  tracks 
either  in  going  to  or  cmning  from  school; 
that  he  was  not  attracted  by  the  car,  and 
was  not  invited  to  go  there  by  any  one,  but 
went  there  on  his  own  initiative  and  for  the 
purpose  of  searching  for  bis  father's  sheep; 
that  the  presence  of  the  powder  was  unknown 
to  the  plaintiff  at  any  time,  and  its  discovery 
was  purely  accidentaL  There  was  no  evi- 
dence that  either  powder  or  any  other  explo- 
sive substance  had  ever  been  left  or  had  been 
found  in  any  of  the  defendant's  cars  before, 
although  the  evidence  was  that  large  quan- 
tities of  explosives  were  shipped  to  Tlntic 
district  every  month ;  the  Tintlc  district  then 
being,  and  for  many  years  having  been,  a 
mining  district.  It  also  appeared,  however, 
that  only  two  shipments  of  black  powder  had 
ever  been  made  into  the  district,  one  of 
which  was  the  shipment  in  question.  Nor 
was  it  made  to  appear  that  any  accident  of  a 
similar  nature,  or  of  any  character,  had  ever 
occurred  before,  or  that  any  explosives  of 
any  kind  had  ever  been  foimd  in  defendant's 
cars  or  upon  its  grounds. 

On  behaU  of  defendant  it  was  also  shown 
that  it  was  the  duty  of  the  consignee  to  un- 
load the  explosives  and  to  take  proper  care 
of  them  after. they  had  reached  their  desti- 
nation; that  none  of  defendant's  employes 
bad  anything  to  do  with  the  unloading  of  the 
car;  that  one  of  defendant's  employes  re- 
moved the  placard  from  the  car  after  the 
powder  had  been  unloaded  by  the  consignee, 
as  he  was  required  to  do.  There  is  no  evi- 
dence, .however,  that  any  of  defendant's  em- 
ploy<^B  knew  that  any  powder  was  left  in  the 
car  by  the  consignee,  or  that  the  powder  was 
discovered  in  the  car  while  the  same  was 
taken  from  Eureka,  where  it  was  unloaded 
to  Sliver  City,  where  it  was  taken  to  be  re- 
loaded as  before  stated.  It  was  also  made  to 
appear,  a  matter  not  made  clear  by  the  plain- 
tiff's evidence,  that  the  car  was  unloaded 
some  time  on  the  13th  of  July,  the  day  before 
the  accident 

[1]  While  plalntilTs  evidence  with  respect 
to  the  ijowder  being  left  in  the  car  was  con- 
tradicted by  defendant's  witnesses,  yet  such 
contradictions  are  immaterial  here,  since 
plaintiff's  evidence  must  control,  except  up- 
on such  matters  as  are  not  shown  by  plain- 
tiff's evidence,  and  where  defendant's  evi- 
dence stands  uncontradicted.  We  have  there- 
fore referred  to  defendant's  evidence  only 
where  reference  is  made  to  matters  not 
shown  by  the  plaintiff,  and  where  its  evi- 
dence stands  without  conflict  and  without 
dispute. 

After  the  plaintiff  rested,  the  defendant 
Interposed  a  motion  for  nonsuit,  the  princi- 
pal ground  being  that  plaintiff  bad  failed  to 
prove  that  the  defendant  was  guilty  of  any 


negligence.  The  motion  was  denied,  ^le 
defendant  then  produced  its  evidence,  and, 
after  the  evidoice  was  all  in.  It  moved  the 
court  to  direct  the  Jury  to  return  a  verdict  in 
its  favor,  no  canse  of  action,  upon  various 
grovmds,  but  principally  that  the  evidence 
was  insuffldent  to  sustain  a  finding  of  negli- 
gence on  the  part  of  defendant  The  motion 
was  denied,  and  the  defendant  duly  excepted 
to  the  court's  rulings  in  denying  the  mo- 
tions. 

It  is  now  insisted  that  the  ruling  of  the 
court  in  denying  its  motion  for  a  directed 
verdict  was  erroneous,  for  the  reason  that 
there  is  no  evidence  which  would  sustain  a 
finding  of  negligence,  and  that  therefore  the 
motion  should  have  been  granted  as  a  matter 
of  course.  Upon  the  other  hand,  counsel  for 
plaintiff  somewhat  vigorously  contend  that 
the  facts  of  this  case  bring  it  within  what  Is 
known  as  the  turntable  doctrine,  or  the  doc- 
trine of  attractive  nuisances.  They,  howev- 
er, further  contend  that  if  it  be  held  that  the 
case  does  not  come  within  the  foregoing  doc- 
trine, it  nevertheless,  comes  within  the  rule 
governing  the  storing  of  dangerous  explo- 
sives, and  that  the  defendant  was  guilty  of 
negligence  within  that  rule. 

We  shall  first  consider  the  doctrine  of  the 
so-called  turntable  cases,  or  what  is  other- 
wise known  as  the  doctrine  of  attractive  nui- 
sances. 

[2]  niat  question  has  been  before  this 
court  three  times.  Brown  v.  Salt  Lake  City, 
33  Utah,  222,  &S  Pac.  670,  14  L.  B.  A.  (N.  S.) 
619,  126  Am.  St.  Rep.  828,  14  Ann.  Cas.  KXM ; 
Smalley  v.  Railroad,  34  Utah,  423,  98  Pac. 
311,  and  Charvoz  v.  Salt  Lake  Caty,  42  Utah, 
455, 131  Pac.  901,  45  L.  R.  A.  (N.  S.)  652. 

In  the  case  first  cited  we,  with  some  hesi- 
tation, held  that  it  came  within  the  doctrine 
of  the  turntable  cases,  or,  rather,  within  that 
of  attractive  nuisances.  From  the  facts  in 
that  case  it  is  clear  that  the  dty  for  a  long 
period  of  time  (more  than  18  months)  had 
knowingly,  and  against  the  protests  of  the 
parents,  whose  children  were  attracted  by 
and  exposed  to  the  dangerous  condition  of  a 
certain  conduit  there  in  question,  maintained 
the  conduit  in  that  condition,  when  in  fact 
It  could,  by  very  small  effort  or  expense,  have 
been  made  safe  and  harmless.  Ftirther,  that 
the  conduit  was  maintained  within  a  short 
distance  of  a  school,  whcrie  a  large  number  of 
children  met  dally,  and  where  the  boys,  in- 
cluding the  plaintiff's  boy,  in  attending  school 
almost  daily,  if  not  daily,  resorted  to  the 
conduit  for  play,  and  which  ultimately  caus- 
ed the  death  of  plaintifTs  boy.  It  was  upon 
substantially  those  facts  that  we  held  that 
the  question  of  negligence  was  for  the  Jury. 

In  the  next  case,  Smalley  v.  Railroad,  su- 
pra, we  had  occasion  to  again  go  into  the 
question  very  fully.  In  that  case  it  was  con- 
tended that  the  doctrine  of  the  turntable 
cases  applied  to  cases  where  boys  had  resort- 
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ed  to  and  played  In  and  about  the  yards  and 
cars  of  a  railroad  company,  and  where  the 
Smalley  boy  while  so  playing  was  Injured  by 
being  run  over  by  the  wheels  of  a  car.  True, 
the  evidence  was  to  the  effect  that  the  em- 
ployes of  the  defendant  had  frequently  warn- 
ed the  boys  to  remain  away  from  the  cars, 
but  the  evidence  was  also  to  the  effect  that, 
notwithstanding  that,  the  boys  frequently 
played  in  and  about  the  yards  and  the  cars. 
It  was  there  contended  that  the  railroad 
company  was  negligent  In  injuring  the  child 
in  the  manner  aforesaid.  Mr.  Justice  Straup, 
in  speaking  for  the  court,  considered  the 
question  from  every  possible  point  of  view, 
and  he  pointed  out  that  railroad  cars  while 
being  switched  or  in  standing  in  the  yards  do 
not,  and  in  the  nature  of  things  cannot, 
constitute  attractive  nuisances,  and  hence 
cannot  be  classed  as  instrumentalities  com- 
ing within  the' doctrine  of  the  turntable  cas- 
es. In  referring  to  the  turntable  cases  Mr. 
Justice  Straup  said: 

"The  doctrine  underlying  the  'turntable' 
cases  is  that  the  leaving  or  maintaining  of  a 
dangerous  and  attractive  machine,  or  other  in- 
strument or  agency,  upon  one's  premises,  un- 
der circumstances  which  naturally  tend  to  at- 
tract or  allure  young  children  of  immature 
judgment,  and  to  induce  them  to  believe  that 
they  are  at  liberty  to  enter  and  handle  or  play 
with  it,  is  tantamount  to  an  implied  invitation 
to  enter." 

Railroad  cars  used  In  the  ordinary  course 
of  business,  however,  do  not  come  within  the 
class  of  instrumentalities  that  may  be  desig- 
nated as  attractive  nuisances.  That  that  is 
so  is  made  very  clear  in  the  opinion  in  the 
Smalley  Case.  If  railroad  cars,  although  at- 
tractive to  children,  and  especially  to  young 
boys  like  the  plaintiff  in  the  case  at  bar, 
were  held  to  come  within  the  doctrine  of  at- 
tractive nuisances,  then  every  instrumental- 
ity which  Is  attractive  to  children,  especially 
boys  of  tender  years,  and  which  in  playing 
with  it  might  cause  injury,  must  be  held  to 
be  an  attractive  nuisance. 

We  cannot  pause  here  to  repeat  the  rea- 
sons why  In  the  Brown  Case  we  held  the  city 
negligent,  nor  why  in  the  Smalley  Case  we 
held  the  railroad  company  was  not  negligent 
but  must  refer  the  reader  to  those  cases 
where  he  will  by  a  mere  cursory  reading  dis- 
cover that  both  decisions  are  based  upon 
sound  doctrine,  and  he  will  also  see  why  the 
case  at  bar  does  not  come  within  the  doc- 
trine of  the  Brown  Case. 

In  the  Cbarvoz  Case  we  again  had  occa- 
sion to  examine  the  doctrine  of  attractive 
nuisances,  and  we  there  again  pointed  out 
when  it  does  and  when  it  does  not  apply. 
The  rule  laid  down  in  Smalley  v.  Railroad 
and  in  Cbarvoz  v.  Salt  Lake  City,  supra,  is 
sustained  by  the  great  weight  of  authority. 

In  8  EUiott  on  RaUroads  (2d  Ed.)  |  1259, 


the  doctrine  Is  carefully  stated  In  the  fol- 
lowing language: 

"In  actions  of  injuries  to  children,  aa  in 
other  cases,  there  can  be  no  recovery  unless 
the  defendant  has  been  guilty  of  a  breach  of 
duty.  We'  presume  that  no  court  would  deny 
this  fundamental  doctrine,  but,  as  suggested 
in  a  recent  case,  it  is  sometimes  lost  sight  of, 
and  "in  dealing  with  cases  which  involve  in- 
juries to  children  courts  and  juries  have  gome- 
times  strangely  confounded  legal  obligations 
with  sentiments  independent  of  law.'  Indian- 
apolis V.  Emmelman,  108  Ind.  5.S0.  There  is 
sharp  conflict  among  the  authorities,  however, 
as  to  what  the  duty  of  a  railroad  company  ia 
to  children  who  come  upon  its  premises  as 
trespassers  or  mere  licensees.  We  believe 
the  true  rule  to  be  that,  although  the  age 
of  the  child  may  be  important  in  determining 
the  question  of  contributory  negligence  or  the 
duty  of  the  company  after  discovering  him, 
the  company  is,  in  general,  no  more  bound  to 
keep  its  premises  safe  for  children  who  are 
trespassers  or  bare  licensees,  nor  invited  or 
enticed  by  it,  than  it  is  to  keep  them  safe  for 
adults.  On  the  other  hand,  while  it  may  be 
contributory  negligence  for  a  child  to  play 
upon  the  track  or  any  other  dangerous  place, 
yet  if  he  has  a  right  to  be  there,  as,  for  in- 
stance, in  a  public  highway,  where  it  crosses 
the  track,  it  hag  been  held  that  he  cannot  l>e 
treated  as  a  trespasser.  So,  if  the  company 
invites,  allures,  or  entices  a  child  into  a  place 
of  danger,  and  negligently  injures  such  child 
whUe  there,  it  may  be  held  liable,  in  the  absence 
of  contributory  negligence,  for  such  injury. 
Some  of  the  authorities  have  applied  this  rul* 
in  favor  of  children  when  they  would  not  ha^a 
applied  it  to  adults,  and  have  held  railroad 
companies  liable  where  that  which  allured  them 
was  not  near  any  public  place  in  which  they 
had  a  right  to  be,  and  where  they  necessarily 
became  intruders  or  trespassers  before  they 
could  reach  it.  This  is  particularly  true  of 
some  of  the  turntable  cases.  In  an  early  case 
the  Supreme  Court  of  the  United  States  held 
that,  'While  a  railway  company  Is  not  bound 
to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  prem- 
ises that  it  owes  to  passengers  conveyed  by  it, 
it  is  not  exempt  from  responsibility  to  such 
strangers  for  injuries  arising  from  its  negU- 
gence  or  from  its  tortious  acts,'  and  that  when 
it  leaves  a  turntable  unlocked  and  unguarded 
in  an  exposed  place  where  children  are  likely 
to  be  attracted  by  it,  this  may  be  considered 
as  a  constructive  invitation  to  them,  and  the 
company  held  liable  for  their  injury.  This 
decision  has  been  followed  in  many  other  cases, 
in  some  of  which  the  doctrine  therein  an- 
nounced was  stretched  to  its  utmost  limits  in 
its  application  to  the  facts." 

In  section  1260,  the  author  further  says: 

"The  importance  of  this  subject  renders  de- 
sirable a  statement  of  what  has  been  held  in 
some  of  the  conflicting  authorities.  On  the  one 
band  it  has  been  held,  in  accordance  with  what 
we  regard  as  the  true  rule,  that  cars  are  not 
'dangerous  machines'  and  attractive  to  chil- 
dren, within  the  meaning  of  the  rule  adopted  in 
some  of  the  turntable  cases,  and  that  a  rail- 
road company  owes  no  duty  to  a  diild  tc«a- 
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passing  in  its  yards  to  see  that  he  does  not 
jump  on  its  ears,  or  to  fence  its  freightyard, 
nor  to  keep  its  cars  in  good  repair,  or  the 
doors  shut,  nor  to  gaard  them  so  that  such  a 
child  cannot  be  injured  by  loosening  the 
brakes." 

[3]  By  referring  to  the  undisputed  facts  In 
this  case  It  will  at  once  be  seen  that  we  have 
a  case  here  where  the  defendant  as  a  com- 
mon carrier  transported  In  the  usual  and  or- 
dinary way  a  car  of  explosives,  including 
100  kegs  of  black  blasting  powder.    In  view 
that  it  is  only  the  powder  that  Is  In  ques- 
tion here,  the  other  explosives  which  were 
In   the   car,   however   dangerous   they    may 
have  been,  are  necessarily  out  of   the   case. 
The  car  was  transported  In  the  usual  way  to 
the  consignee,  whose  duty  It  was  to  unload  It, 
which  It  did.    The  powder  was  removed  from 
the  car,  and  cared  for  In  the  usual  way.    It 
Is,  however,  contended,  and  to  that  effect  Is 
plaintiff's  evidence,  that  a  considerable  quan- 
tity of  powder  was  left  In  the  car  when  It 
was  unloaded.    There  Is  no  evidence,  howev- 
er, that  the  defendant  or  Its  agents  had  any 
knowledge  of  that  fact,  or  that  they  were 
made  aware  that  any  powder  was  left  In  the 
car  until  after  the  accident    The  evidence  Is 
without  dispute  that  after  the  powder  had 
been  unloaded  the  car  was.  In  the  ordinary 
course  of  business  and  in  the  usual  way,  tak- 
en from  Eureka  on  the  morning  of  the  14th 
of  July,  the  day  of  the  accident  to  Silver 
City,  the  place  where  the  accident  occurred, 
to  be  there  reloaded  with  freight,  and  It  was 
so  reloaded  on  the  evening  of  the  day  of  the 
accident     The  car  reached   Silver   CSty   at 
10:30  a.  m.  on  the  14th,  and  was  placed  on  a 
Bide  track,  and  there  remained  until  about  4 
p.  m.,  when  it  was  taken   to   the  Utah  ore 
sampler  to  be  reloaded  with  freight  which 
was  done,  and  the  car  was  "billed  out"  at  6 
p.  m.  on  that  day,  and  was  taken  away  the 
next  morning  In  the  ordinary  course  of  busi- 
ness.   The  car  thus  stood  on  the  side  track 
at  Silver  City  from  about  10:30  a.  m.  until 
about  4  p.  m.,  during  which  time  the  plain- 
tiff, in  searching  for  his  father's  sheep,  passed 
by  the  car  and  discovered  what  he  thought, 
and   after  testing  some  of  It  learned,  was 
powder.    There  Is  no  evidence  that  either  the 
plaintiff  or  any  one  else  In  Silver  City  knew 
that  there  was  any  powder  in  the  car.    In- 
deed, the  plaintiff.  In  view  of  the  evidence, 
could  not  even  have  known  that  the  car  had 
recently  been  used  for  the  purpose  of  trans- 
porting   powder    or    any    other    explosive, 
since,  so  far  as  the  evidence  discloses,  he  had 
no  Information  upon  that  subject    The  plain- 
tiff therefore  could  not  have  been  lured  or 
attracted  to  the  depot  grounds  of  the  defend- 
ant or  to  the  car  in   question   through   any 
knowledge  that  there  was  powder  in  the  car. 
It  is  also  beyond  dispute  that  the  car  was 
not  left  standing  on  a  public  street  or  so  near 


one  that  plaintiff,  or  any  other  child;  cotdd 
have  seen  what  was  In  the  car  from  such 
street,  and  by  reason  of  that  fact  could  have 
been  attracted  or  lured  to  the  car.  The  evi- 
dence, however.  Is,  that  the  manner  In  which 
plaintiff  came  to  see  what  he  thought  was 
powder  was  by  passing  by  the  car,  which 
was  standing  at  a  place  where  the  side  track 
was  lower  than  the  general  surface  of  the 
ground,  and  while  plaintiff  was  standing  up- 
on the  "bank,"  that  Is,  the  natural  surface  of 
the  ground,  he  could  see  Into  the  car,  and  In 
that  way  discovered  the  powder.  TSie  plain- 
tiff did  not  attend  school,  nor  was  he  playing 
with  other  twys  at  the  thne.  Indeed,  he  did 
not  go  upon  defendant's  depot  grounds  to 
play ;  he  did  not  have  any  business  with  the 
defendant  and  he  did  not  go  there  by  Its  In- 
vitation, but  solely  upon  his  own  initiative 
and  for  the  purpose  before  stated. 

The  foregoing  statements  have  been  made 
for  the  sole  purpose  of  showing  that,  while 
the  fact  that  there  was  a  school  near  by 
where  children  congregated,  and  that  the 
dangerous  instrumentality  was  In  or  near  a 
public  street  or  highway  where  people,  in- 
cluding children,  frequently  pass,  as  a  mat- 
ter of  right  are  of  importance  in  most  cases, 
yet  in  this  case  they  can  be  ^ven  no  force  or 
effect,  because  the  dangerous  thing  was  not 
known  to  exist  and  hence  did  not  and  could 
not  have  Induced  or  lured  the  plaintiff,  or 
any  one  else. 

[4,  5]  Again,  the  defendant  had  nothing 
to  do  with  the  dangerous  thing  except  to 
transport  It  with  due  circumspection  and 
care  so  as  to  injure  no  one  who  was  where 
he  had  a  right  to  ba  Moreover,  in  view 
that  nothing  of  a  similar  nature  had  ever 
occurred  before,  the  defendant  had  a  right 
to  assume  that  the  consignee  had  performed 
Its  duty  and  had  removed  all  the  powder 
from  the  car.  In  that  regard  It  cannot  be 
charged  with  negligence  until  it  knew  or  was 
put  upon  notice  that  some  powder  was  left 
In  the  car.  While  ordinarily  the  question 
of  whether  a  person  knew,  or  ought  to  have 
Icnown,  of  a  particular  fact  Is  a  question  of 
fact  for  the  jury,  yet  when,  as  here,  there 
is  no  dispute  concerning  the  facts,  and 
there  Is  absolutely  nothing  upon  which  such 
a  finding  or  conclusion  could  be  based,  the 
question  Is  one  of  law,  as  was  held  in  the 
Smalley  Case.  The  following  cases  are  di- 
rectly In  point  and  fully  support  the  doc- 
trine laid  down  In  Smalley  v.  Railroad  and 
Charvoz  v.  Salt  Lake  City,  supra ;  Barney  v. 
H.  &  St  Joe  Ry.  Co.,  126  Mo.  372,  28  S.  W. 
1069,  26  Ll  R.  a.  847;  KeUey  v.  Benas,  217 
Mo.  1,  116  S.  W.  557,  20  U  R.  A.  (N.  S.)  903. 

There  Is  therefore  nothing  in  this  case 
which  would  authorize  a  flnding  that  the 
plaintiff  was  enticed,  lured,  or  attracted  by 
anything  the  defendant  did  or  omitted  to 
do  to  the  car  in  question,  and  hence  the  case 
clearly  and  manifestly  does  not  come  with- 
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In  the  doctrine  of  the  tnmtable  cases  or  that 
of  attractlTe  nuisances. 

This  brings  ns  to  the  qaestlon  relating  to 
dangerous  explbslTes.  As  before  stated, 
plalntUTs  counsel  Insist  that  the  jndgmodt 
should  stand  upon  the  theory  that  the  de- 
fen'dant  was  negligent  In  permittbig  the 
powder  to  be  In  the  cap  as  hereinbefore  stat- 
ed. In  support  of  their  contention,  counsel 
hare  cited  many  cases,  among  which  are  the 
following:  Harrlman  ▼.  Railway  Co.,  45 
Ohio  St.  11,  12  N.  E.  451,  4  Am.  St.  Rep. 
507;  Railroad  Co.  v.  Marsh,  63  Ohio  St  236, 
58  N.  B.  821;  Powers  ▼.  Harlow,  63  Mich. 
507,  19  N.  W.  257,  51  Am.  Rep.  154;  Eckart 
V.  Kiel,  123  Minn.  114,  143  N.  W.  122;  Villa 
V.  City  of  Cloquet,  119  Minn.  277,  138  N.  W. 
33;  Olson  t.  GUI  Home  Inv.  Co.,  68  Wash. 
151,  108  Pac.  140,  27  L.  B.  A.  (N.  S.)  884; 
Clark  V.  Powder  Co.,  94  Kan.  268,  146  Paa 
320,  L.  R.  A.  1915B,  479,  Ann.  Cas.  1917B, 
340;  Nelson  v.  McLellan,  31  Wash.  208,  71 
Pac.  747,  60  I..  R.  A.  793,  96  Am.  St  Rep. 
902;  Little  v.  James  McCord  Co.  (Tex.  Civ. 
App.)  151  S.  W.  835 ;  MiUer  v.-  Chandler,  168 
Ky.  606,  182  S.  W.  833. 

While  in  the  opinion  of  the  writer  the 
courts  in  some  of  the  foregoing  cases  have 
perhaps  strained  the  law  beyond  reasonable 
and  practical  limits  in  sustaining  Judgments 
in  favor  of  children  of  tender  years  where 
such  children  wandered  upon  the  premises 
of  others,  yet  a  careful  examination  of  those 
cases  will  convince  the  disinterested  mind 
that  the  decision  in  none  of  them  goes  to 
the  extent  that  it  woul^  be  necessary  to  go 
In  this  case  to  sustain  the  Judgm<>nt 

In  order  to  Illustrate  the  principle  upon 
which  the  decisions  in  the  foregoing  cases 
are  based,  we  shall  make  special  refer^ice 
to  some  of  them. 

The  case  of  Harrlman  v.  Railway  is  spe- 
cially relied  on  by  plaintiff's  counsel.  In 
that  case  a  young  boy  was  severely  injured 
by  a  dangerous  explosive  which  was  left 
on  or  near  the  railroad  track  by  the  de- 
fendant at  a  point  where  the  track  crossed 
a  pathway  used  by  the  public.  The  court 
after  discussing  the  general  rules  which 
control  in  the  use  of  property,  in  the  course 
of  the  opinion  (45  Ohio  St  20,>12  N.  E.  454, 
4  Am.  St  Rep.  607)  says: 

"These  general  rules  are  given  controUing 
effect  when  only  the  conditioos  therein  stated 
are  present;  Init  must  be  applied  subject  to 
other  recoguized  principles  in  cases  including 
other  material  conditions. 

"It  is  apparent  that  there  may  be  a  substan- 
tial difference  between  absolving  the  owner 
from  the  active  duty  of  providing  against  the 
danger  of  accident  to  a  trespasser  upon  his 
premises,  or  one  who  enters  tlie  same  as  a 
mere  licensee,  and  giving  him  the  same  im- 
munity when  be  knowingly  places  a  highly  ex- 
plosive and  dangerous  instrument  or  agent  in 
the  way  that  be  luiowa  the  licensee — a  child  of 
tender  years — is  habitually  accustomed  to  go, 
and  where  an  ordinarily  prudent  person  would 


reasonably  expect  him  to  go,  and  be  thereby 
injured." 

It  will  be  observed  that  the  court  bas 
carefully  stated  the  elements  upon  which 
liability  In  such  cases  is  based.  It  is  only 
where  a  highly  explosive  substance  or  other 
dangerous  Instrumentality  Is  ktiouHnglif  plac- 
ed in  a  public  place  where  people.  Including 
Children,  have  a  right  to  be,  or  where  aach 
a  substance  or  Instrumentality  or  ag;ency 
Is  knowingly  placed  or  left  "in  the  way 
that  be  [the  owner]  knows  the  licensee— 
a  child  of  tender  years — is  ItaMtuaUu  ao- 
customed  to  go,  and  where  an  ordinarily 
prudent  person  would  reasonably  expect  bim 
to  go,  and  be  thereby  Injured,"  that  creates 
liability.  (Italics  ours.)  When  the  elements 
that  are  there  stated  as  constituting  the 
basis  of  liability  are  contrasted  with  the 
undisputed  facta  in  the  case  at  bar,  we 
have  not  the  slightest  hesitancy  In  saying 
that  the  decision  in  that  case  does  not  justi- 
fy a  recovery  in  the  case  at  bar.  The  slight- 
est reflection  will  make  clear  that  the  ele- 
ments there  stated  are  entirely  lacldng  in 
this  case. 

Passing  now  to  the  case  of  Railroad  Co. 
V.  Marsh,  supra,  it  will  be  seen  that  the 
case  of  Harrlman  v.  Railway  Co.  is  refer- 
red to  and  distinguished  In  the  Marsh  Case. 
The  court  however,  again  carefuUy  states 
the  doctrine  upon  which  the  Harrlman  Case 
rests.  In  the  opinion  (63  Ohio  St  242.  38 
N.  E.  823),  In  referring  to  the  Harrlman 
Case,  it  Is  said: 

"In  that  case  an  unezpioded  signal  torpedo 
was  knowingly  and  .recklessly  left  on  the  rail- 
road track  at  a  point  where  the  public,  includ- 
ing children,  had  for  years  t>een  permitted  to 
cross  the  track,  using  it  as  a  path  of  travel. 
and  the  torpedo  was  picked  up  l>y  a  boy  at 
that  place  while  using  the  path  of  travel  in 
the  usual  manner,  as  one  of  the  public  passing  ° 
and  repassing  along  the  same.    •    •    • " 

The  court  again  makes  clear  that  In  order 
to  impose  legal  liability  the  owner  must 
knowingly  or  recklessly  place  or  permit  the 
dangerous  agency  to  be  where  others,  and 
especially  children,  may  reasonably  be  ex- 
pected to  be  or  where  they  have  a  right 
to  be. 

The  decision  in  the  case  of  Powers  ▼. 
Harlow,  supra,  is  clearly  based  upon  the 
fact  that  the  boy  who  was  injured  had  a 
right  to  go  into  the  shed  where  the  explosive 
was  carelessly  stored,  by  reason  of  the  fact 
that  his  father  was  a  "licensee  coupled  with 
an  Interest"  and  upon  the  further  fact 
tiiat  the  defendant  In  that  case  knew  that 
some  people,  as  well  as  children,  frequently 
had  occasion  to  use  the  shed,  where  dte  ex- 
plosive was  stored,  as  a  shelter  from  rain 
and  storms.  It  was  accordingly  hdd  that 
from  those  f&cts  negligence  might  t>e  infer- 
red. The  Powers  Case  is  frequently  cited 
in  the  decisions  of  the  courts  and  in  several 
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instances  has  been  carried  beyond  its  legit- 
imate bounds.  Tbe  effect  of  tbe  decision 
is,  however,  somewhat  restricted  by  what 
is  said  b7  the  Supreme  Court  of  Michigan 
is  the  case  of  Ryan  t.  Towar,  128  Micb. 
463,  87  N.  W.  644,  65  L.  R.  A.  310,  92  Am. 
St  Rep.  481,  where  the  Powers  Case  is  re- 
viewed. l%e  writer  of  the  opinion  In  the 
case  Just  cited  reviews  the  authorities  ex- 
haustively upon  both  questions,  namely,  the 
turntable  doctrine  and  tbe  dangerous  explo- 
sive doctrine.  Formall  v.  Standard  Oil  Co., 
127  Mich.  496.  86  N.  W.  946,  Is  also  a  case 
where  the  Powers  Case  is  referred  to.  The 
Powers  Case  can  therefore  not  l>e  consider- 
ed a  precedent  for  the  case  at  bar.  as  sus- 
taining the  Judgment  In  question. 

The  decision  in  the  case  of  Eckait  t. 
Kiel,  supra,  is  most  liberal  in  allowing  re- 
covery In  cases  where  children  are  Injured 
by  bigtily  explosive  substances.  In  that 
case  the  owner  of  a  farm  sold  It  to  the  father 
of  the  lK>y  who  was  injured.  In  leaving  the 
farm  and  at  tbe  time  at  surrendering  pos- 
session to  the  purchaser  the  former  left 
some  dynamite  caps,  which  were  shown  to 
be  very  dangerous  explosives,  on  tbe  prem- 
ises, where  the  children  would  In  all  prob- 
ability find  th«n,  and  which  were  found  by 
the  purchaser's  child,  a  boy  of  tender  years, 
who  was  seriously  injured  by  the  explosion 
of  one  of  the  caps  which  he  found  and  with 
which  be  was  playing.  In  a  later  Minne- 
sota case,  Larson  v.  Duluth,  etc.,  Ry.  Ca, 
142  Minn.  366,  172  N.  W.  762,  It  Is  held 
that  before  an  owner  of  property  can  he  held 
liable  for  injuries  resulting  from  explosives 
which  are  found  or  discovered  on  his  prop- 
erty even  by  one  of  his  employes  It  must 
appear  that  he  had  notice  of  their  presoice. 
In  the  Eckart  Case  it  was  made  to  appear 
that  the  owner  of  the  farm  knowingly  stor- 
ed and  knowingly  left  the  dynamite  caps 
where  they  were  found,  and  the  court  held 
that  those  facts  Jnetlfled  a  finding  of  neg- 
ligence on  his  part 

The  case  of  Vllls  v.  City  of  Cloquet  is  In 
principle  the  same  as  tbe  Eckhart  Case, 
and  needs  no  further  comment 

In  Olson  V.  Gill  Home  Inv.  Co.,  the  gist 
of  the  decision  Is  well  stated  in  the  first 
headnote  in  the  following  words: 

"^t  is  negligence  for  defendant,  in  violation 
of  a  city  ordinance,  to  needleasly  store  ex- 
posed dynamite,  fuse,  and  caps,  not  intended 
for  immediate  use,  upon  a  slielf  in  an  unlocked 
toilet  on  premises  frequented  by  trespassing 
children,  where  it  was  apt  to  be  found  and 
taken,  and  tbe  defendant  is  liable  for  injuries 
nistained  by  a  l>oy  13  years  of  age,  who  took 
the  same  and  was  injured  in  attempting  to 
caase  an  explosion,  the  defendant  owing  in 
■ocb  case  the  highest  degree  of  care  as  to 
trespassing  children." 

It  will  be  observed  that.  In  view  that  the 
•  explosive  was  stored  In  violation  of  law,  the 
■et   of   so  storing  it  in  and  of  itself  con- 
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stltnted  negligence.  It  is  perhaps  for  that 
reason  that  the  court  Inroadly  held  that  "the 
highest  d^ree  of  care"  Is  due  to  tres- 
passing children.  Indeed,  the  holding  could 
not  be  Justified  upon  any  other  theory  un- 
less a  trespasser  is  as  a  matter  of  law 
clothed  with  the  same  rights  as  one  who 
has  a  right  to  be  on  the  dangerous  premises. 
To  so  hold  without  qualification  would  ig- 
nore the  rights  of  property  owners,  whlcli 
we  cannot  assume  was  intended  by  the  court. 
Tbe  Olson  Case  is  reviewed  by  the  Su- 
preme Court  of  Oklahoma  in  the  case  of 
Pollard  V.  Oklahoma  City  Ry.  Co.,  36  OkL 
96.  128  Pac.  300,  Ann.  Cas.  1915A,  140,  and 
it  is  there  pointed  out  that  tbe  facts  upon 
which  the  Olson  decision  are  based  are  pecul- 
iar, in  that  the  owner  of  the  property  stored 
explosives  In  violation  of  law  and  In  a  gross- 
ly negligent  manner. 

The  case  of  Nelson  v.  McLellan,  supra,  in 
elTect  is  the  same  as  the  Olson  Case. 

In  Clark  v.  Powder  Co.,  94  Kan.  268,  146 
Pac.  320,  L.  R.  A.  1916B,  479,  Ann.  Gas. 
1917B,  340,  tbe  gist  of  the  opinion  Is  stat- 
ed In  the  headnote  which  reads: 

"It  is  gross  negligence  for-  an  agent  of  a 
powder  company,  after  shooting  an  oil  well 
with  solidified  glycerine  to  leave  a  quart  of  that 
explosive  lying  near  the  welL    •    •    *  " 

The  decision  in  that  case  la,  however, 
based  njion  the  ground  that  the  explosive 
was  extraordinarily  dangerous,  .and  that  It 
was  knowingly  left  .where  it  endangered  the 
life  and  safety  of  others. 

In  Uttle  V.  James  McCord  Co.,  supra,  it 
was  held  that  storing  or  leaving  highly  ex- 
plosive substances  upon  premises  where  it 
was  known  by  the  person  storing  the  ex- 
plosive that  children  congregated  constitut- 
ed negllgrace,  although  the  explosives  did 
not  lure  or  induce  or  entice  the  children 
to  go  upon  the  premises  where  the  explo- 
Mivea  were  stored. 

In  Miller  v.  Chandler,  sapra,  the  defend- 
ant was  held  to  have  been  negligent  in  stor- 
ing "dynamite  and  dynamite  caps"  at  a 
place  to  which  he  knew  that  children  went 
and  which  he  knew  "was  used"  by  them. 
Here  again  the  negligence  was  based  upon 
actual  knowledge. 

[>]  There  is  not  a  single  case  that  has 
been  cited  where  the  explosive  was  not 
knowingly  stored  or  left  at  a  place  which 
was  either  a  public  place,  or  where  it  was 
known  that  children  had  a  right  to  go,  and 
where  they  ordinarily  did  go,  or  the  place 
where  the  explosive  was  stored  or  placed 
was  one  to  which  children  had  access  and  to 
which  any  person  of  ordinary  prudence  and 
intelligence  would  reasonably  expect  that 
children  would  go  and  might  suffer  injury. 
In  this  case,  however,  the  undisputed  evi- 
dence is  to  the  effect  that  the  defendant 
did  not  Imow  that  there  was  any  powder  in 
the  car.    Not  being  cognizant  of  that  fact. 
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it  conld  not  gaaxA  against  the  accident. 
Moreover,  the  iwwder  was  left  in  the  car 
by  the  consignee,  who.  It  was  shown  by  Oie 
evidence,  was  thoroughly  competent  to  han- 
dle explosives,  and  who  tor  years  had  dealt 
in  and  bandied  explosives  of  all  kinds,  and, 
80  far  as  the  evidence  shows,  without  in- 
jury to  any  one.  In  view,  therefore,  that  the 
consignee  was  thoroughly  responsible,  ex- 
perienced, and  competent  to  handle  explo- 
sives, and  that  it  was  Its  duty  to  remove  the 
same  from  the  car,  the  defendant  had  a 
right  to  assume  that  the  consignee  had  re- 
moved all  the  powder  from  the  car.  In  oth- 
er words,  it  had  the  right  to  assume  what 
all  others  have  a  right  to  assume,  that  one 
charged  with  a  duty  will  perform  it,  and 
in  so  doing  will  exercise  that  degree  of 
care  which  the  law  imposes.  In  this  con- 
nection it  is  also  Important  to  keep  in  mind 
that  the  powder  was  not  placed  In  the  car 
to  be  used  by  the  defendant  for  any  pur- 
pose. Kor  is  it  a  case  where  the  owner 
knowingly  or  recklessly  leaves  an  explosive 
which  he  intends  to  use  at  some  place  where 
or  near  which  people  had  a  right -to  pass, 
or  where  children  bad  been  accustomed  to 
pass  or  to  play,  and  of  which  fttct  the  own- 
er knew,  or,  by  the  exercise  of  ordinary 
care  be  should  have  known,  and  therefore 
is  deemed  to  know.  In  this  case  the  defend- 
ant merely  transported  the  powder  in  the 
usual  way,  and  delivered  It  to  the  consignee 
who  received  it  in  the  usual  course  of  busi- 
ness and  took  care  of  it. 

Then  again,  the  car  was  not  placed  in  a 
pnblib  street  or  in  a  public  place  where  the 
people.  Including  -children,  had  a  right  to 
pass,  and  where  it  might  be  expected  they 
would  pass.  Nor  did  the  placing  of  the 
car,  even  with  the  powder  in  it,  amount  to 
the  storing  of  explosives.  At  most,  the  pow- 
der was  inadvertently  or  accidentally  left  in 
the  car  by  the  consignee,  which  car  was  not 
stored,  but  was  being  moved  in  the  ordinary 
course  of  defendant's  business  and  in  the 
usual  way. 

The  undisputed  facts  in  this  case,  there- 
fore, do  not  bring  it  within  the  doctrine  of 
storing  dangerous  explosives  on  the  owner's 
prcmiises  or  at  places  where  persons,  in- 
cluding children,  are  known  to  go  or  near 
which  they  habitually  jyass.  That  question 
is  carefully  considered  in  Re  Ingrld  (D.  O.) 
195  Fed.  596,  where  it  is  held  that  where 
dangerous  explosives  were  knowingly  left 
in  a  railroad  car  at  their  destination  for 
six  days,  and  an  explosion  occurred,  that 
the  leaving  of  the  explosives  in  the  car  for 
that  length  of  time  did  not  bring  the  case 
within  the  doctrine  of  stored  explosives,  and 
therefore  the  railroad  company  was  not  lia- 
ble unless  it  were  shown  that  the  explosion 
was  due  to  its  negligence,  which,  it  was 
held,  was  not  shown  In  that  case.  In  Fort 
Worth,  etc.,  R.  R.  Co.  v.  Beauchnmp,  95  Tex. 
496,  68  S.  W.  502,  58  U  R.  A.  716,  97  Am. 


St  Rep.  864,  it  ia  likewise  held  that  know- 
ingly leavUig  dangerous  exploelves  in  a  car 
several  days  does  not  bring  the  case  within 
the  doctrine  of  storing  explosivea,  and  if 
the  railroad  company  is  held  liable  it  mast 
be  because  it  is  negligent  in  producing  tbe 
Injuries  complained  of. 

With  what,  nnder  the  facts  and  dream- 
stances  of  this  case,  the  holding  would  be 
if  another  shipper  to  whom  the  car  waa 
assigned  by  the  defendant  for  use,  or  Ills 
child,  had  been  .  injured  by  the  powder  io 
using  or  attempting  to  use  the  car,  we  are 
not  now  concerned.  We  are  not  confronted 
with  such  a  case.  We  are  here  dealing  with 
a  case  where  the  defendant  is  sought  to  be 
held  liable  upon  the  ground  that  it  was  guil- 
ty of  negligence  in  not  anticipating  a  dan- 
ger when  the  evidence  shows  that  it  had  nei- 
ther the  knowledge,  nor  su£9cient  time  to 
acquire  knowledge,  that  there  was  any  dan- 
ger. 

[7,  I]  While  the  accident  was  an  onfor- 
tunate  one,  yet  It  was  one  which  the  defend- 
ant could  not  have  foreseen,  and  therefore 
cannot  legally  be  held  liable  for.  In  the 
conduct  of  modern  business  enterprises,  ac- 
cidents will,  and  of  necessity  inust,  happot 
The  law,  however,  does  not  impose  liability 
unless  the  lurty  charged  with  negllgenc* 
could  by  the  exercise  of  reasonable  care 
and  diligence  have  prevented  the  acddoiL 
Although  children  of  tender  years  are  fa- 
vored by  the  law,  yet,  even  before  one  of 
them  can  recover  for  an  injury,  it  must 
appear  that  tbe  person  causing  the  injury 
owed  a  duty  to  the  injured  child,  and  that 
he  negligently  failed  to  discharge  that  duty 
by  failing  to  exercise  that  degree  of  care 
that  the  law  imposed  under  the  drcnm- 
stances.  It  goes  without  saying  that  one 
cannot  discharge  a  duty  before  it  is  known 
to  exist,  and  while  actual  knowledge  of  its 
existence  Is  not  always  necessary,  yet  the 
facts  must  be  such  that  knowledge  may  be 
imputed  upon  the  ground  that  the  person 
charged  by  the  exercise  of  reasonable  care 
ought  to  have  known,  and  hence,  in  contem- 
plation of  law,  did  know.  Tbe  undisputed 
facts  in  this  case  are  not  such  as  will  impute 
knowledge  to  the  defendant 

This  case  falls  squarely  within  the  prin- 
ciple of  law  stated  by  tbe  Supreme  Court  of 
New  Hampshire  in  Olney  v.  Boston  &  Maine 
R.  R.,  71  N.  a.  427,  52  AtL  1097,  whffleln  It 
is  said: 

"Whether  the  evidence  is  sufBcient  to  author- 
ize a  finding  that  the  negligence  complained  of 
was  the  legal  cause  of  the  injury  is  a  questioi 
of  law." 

See,  also,  McGiU  t.  Maine,  etc.  Go..  1% 
N.  H.  125,  46  Atl.  684,  85  Am.  St  Rep.  618. 

Defendant's  counsel  also  insist  that  the 
court  erred  in  charging  the  jury.  There  is 
no  doubt  that  some  of  tbe  instructions  giv- 
ea  by  the  court  are  contrary  to  the  law  as 
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we  have  stated  It  In  this  opinion.  In  so 
far  as  those  Instructions  conflict  with  the 
law  as  we  have  herein  stated  it,  they  were 
doubtlessly  erroneous.  In  view,  however, 
that  we  have  disposed  of  the  case  npon  the 
motion  for  a  directed  verdict  and  for  the 
further  reasons  "that  the  same  errors  wlU 
not  again  occur,  it  is  not  necessary  to  con- 
sider those  instructions  further. 

[I]  It  is  further  insisted   that  the  court 
erred  in  refusing  defendant's  requested  In- 
stnirtlons  on   the  question   of  contributory 
negligence.     The   defendant   did    not   Inter- 
pose a  plea  of  contributory  negligence,  and 
hence  did  not  tender  that  Issue.     It  was, 
however,  only  necessary  to  plead  that  de- 
fense if  the  defendant  desired  to  present  af- 
firmative evidence  upon   that  question.     It 
could,  however,  without  an  affirmative  plea, 
take  advantage  of  the  evidence  produced  by 
the  plaintiff  if  from  a  consideration  of  that 
evidence  it  was  made  to  appear  that  he  was 
guilty  of  contributory  negligence  which  was 
the  proximate  canse  of  the  injury  complain- 
ed of.     That  a  defendant  may   rely   upon 
plaintlfTs  evidence  in  tiiat  regard  and  may 
move  for  a  nonsuit  or  for  a  directed  ver- 
dict npon  plaintifTB  own  evidence  showing 
contributory  negligence,    and   that  he  may 
request  the  court  to  charge  upon  that  ques- 
tion upon  such  evidence,  is  fully  considered 
and  determined  In  favor  of  the  proposition 
by  this  court  in  the  case  of  Smith  t.  Ogden 
&  N.  W.  Ry.  Co.,  33  Utah,  129,  98  Pac.  186. 
To  the  same  effect  is  O.,  B.  &  Q.  R.  B.  Oo. 
V.  Cook,  18  Wyo.  43,  102  Pac  667,  and  cases 
there  cited.     The  district  court,  therefore, 
either   should   have   given    defendant's    re- 
quest,   or,    if    it    preferred    to    charge  the 
Jury  In  Its  own  language,   it  should  have 
done  so.    Where,  therefore,  there  Is  evidence 
of  contributory  negligence,   the  trial  court 
should  not  ignore  that  question  merely  be- 
cause there  Is  nX>  atflrmative  plea  of  contrib- 
utory negligence.     In   view,   however,  that 
we  have  disposed  of  this  case  upon  the  mo- 
tion for  a  directed  verdict,  it  is  not  neces- 
sary to  determine  whether  the  refusal  by 
the  court  to  give  defendant's  request  In  the 
language   It   was  offered   constituted   prej- 
ndicial  £rror  or  not 

From  what  has  been  said  It  follows  that 
the  judgment  should  be  reversed  with  costs ; 
and  it  Is  so  ordered. 

CORFMAN,  a  X,  and  THURMAN,  J., 
concur. 

GIDEON,  J.  I  concur  In  the  order  revers- 
ing the  judgment  and  directing  a  new  trial. 
The  appellant  was,  in  my  opinion,  under  the 
evidence  in  this  case,  entitled  to  have  an  In- 
struction submitting  the  question  of  con- 
tributory negligence  to  the  Jury.  3  Blllott 
[>n  Railroads  (2d  Ed.)  S  1261.  The  requested 
InstEactlon  was  timely  made.  The  giving 
nf  the  Instruction  as  requested  would  not 


have  been  reversible  error.  A  failure  to 
give  the  instruction  as  requested,  or  some 
other  instruction  embodying  the  substance 
of  the.  request,  was  necessarily  prejudicial. 

I  am  also  of  the  opinion  that  appellant 
was  not  liable  under  the  law  of  the  turntable 
or  attractive  nuisance  theory.  I  do  not  un- 
derstand, however  that  respondent  seriously 
contends  that  he  is  ^ititled  to  recover  upon 
that  theory. 

I  am  unable  to  agree  with  the  conclusions 
reached  by  the  court  on  the  remaining  ques- 
tion considered.  The  effect  of  that  conclu- 
sion precludes  a  recovery  upon  another  trial. 
The  result,  in  my  judgment,  is  not  Justlfi.d 
by  the  facts  in  this  record,  nor  it  is  war- 
ranted by  the  authorities.  I  desire,  tliere- 
fore  to  state  briefly  why  I  do  not  agree 
with  the  conclusion  of  the  court. 

The  testimony  is  abundant,  and.  In  fact.  Is 
undisputed,  that  the  place  where  the  car  was 
left  with  the  powder  in  it  was  a  place  fre- 
quented by  children,  and  that  respondent 
and  other  children  were  in  the  habit  of  play- 
ing there  at  any  time  they  desired.  The 
place  where  the  car  was  left  and  its  sur- 
roundings were  concisely  described  tf  the 
witness  W.  J.  Storrs.  His  testimony,  found 
in  anTellanfs  abstract,  Is  as  follows: 

« •  •  •  xhere  was  no  fence  dividing  any 
of  these  tracks  from  any  other  portion  of  the 
town,  and  they  were  easy  of  access;  cliildren 
have  played  around  the  tracks  a  great  deal  and 
around  the  yards;  they  went  in  and  about  the 
yard;  there  were  no  obstructions  of  any  kind 
to  stop  them;  at  times  they  would  go  in  and 
about  box  cars  or  other  cars  on  the  track; 
this  practice  was  continaong  off  and  on  during 
the  time  he  (witness)  was  there  daring  the 
year  1917,  more  in  the  summer  time  when  the 
children  were  out  of  school  and  when  the 
weather  permitted  them  to  be  out  of  doors. 
•    •    ••• 

That  testimony  Is  corroborated  by  the  re- 
spondent and  other  witnesses.  Re.spondent's 
testimony,  as  found  In  the  abstract,  respect- 
ing the  place  where  the  car  stood,  is  as  fol- 
lows: 

"  *  *  *  I  had  been  in  the  yards  before  dig- 
ging coal  and  getting  my  sheep.  I  had  played 
around  the  cars  before,  and  gone  in  them,  and 
other  boys.  There  was  a  lot  of  them;  there 
was  the  Painter  kids  and  the  Harris  kid.  I 
used  to  play  with  them  around  the  cars.  They 
were  about  my  age.  I  played  around  there 
during  the  summer;  I  would  go  there  about  six 
times  a  week;  I  would  go  there  almost  every 
day.  I  went  around  cars  and  climbed  into 
them.  Nobody  ever  stopped  me  nor  the  other 
boys;  the.agent  never  told  us  not  to.    •    •    *  " 

The  duty  of  any  one  handling  explosives 
not  to  place  them  in  a  place  where  children 
are  wont  to  congregate  is  re^cognized  by  all 
the  authorities.  The  Supreme  Court  of 
Kentucky,  In  Miller  v.  Chandler,  168  Kj, 
at  page  609,  182  S.  W.  at  page  834,  says: 
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"The  anthorldea  are  abandant  and  harmoni- 
oas  that  where  one  stores  dangerous  explosives 
in  a  place  apon  his  premises  which  he  knows 
is  accessible  to  and  frequented  by  children  he 
does  iM>t  exercise  the  ordinary  care  and  rea-, 
Bonable  precautions  he  is  bound  as  a  Bodal 
duty  to  exercise  to  prevent  accidents  to  chil- 
dren playing  with  or  in  the  vicinity  of  such 
explosives"— citing  cases. 

Again,  the  same  court,  In  Carter  Coal  Co. 
7.  Smith,  173  Ky.  at  page  844,  191  S.  W.  at 
page  632,  says: 

"If  appellant  was  responsible  for  the  pres- 
ence of  the  dynamite  caps  in  the  place  where 
they  were  found  upon  its  premises,  there  can 
foe  no  doubt  of  its  liability  to  this  litle  girl 
and  her  father  for  the  injuries  complained  of, 
because,  whether  children  were  in  the  habit  of 
frequenting  the  place  or  not,  its  accessibility  to 
them  was  sufficient  to  render  it  negligent  to 
)Iace  such  a  dangerous  explosive  as  dynamite 
caps  In  an  open  cupboard." 

If,  therefore,  appellant  knowingly  placed 
this  car,  or  permitted  it  to  be  left,  at  the 
place  where  It  was  left,  with  the  doors  open, 
and  it  contained  this  explosive,  appellant 
did  "not  exercise  the  ordinary  care  and  rea- 
sonable precaution"  It  Is  bound  "to  exercise 
as  a  social  duty  to  prevent  accidents  to  chil- 
dren." I  do  not  understand,  however,  that 
that  standard  of  duty  is  denied,  but  it  Is 
contended  that  there  is  no  testimony  in  this 
record  that  appellant  had  any  knowledge 
that  the  car  contained  this  explosive ;  hence 
no  liability.  I  do  not  contend,  nor  do  I 
understand  that  any  one  is  contending,  that 
liability  would  attach  if  the  powder  was  in 
the  car  without  the  knowledge  of  the  appel- 
lant or  if  the  facts  were  such  that  appellant 
in  the  exercise  of  ordinary  care  should  not 
be  charged  with  such  knowledge. 

The  argument  that  appellant  did  not  have 
sudi  knowledge,  or  in  the  exercise  of  ordi- 
nary care  could  not  have  had,  is  best  an- 
swered by  the  testimony  in  the  record.  Dur- 
ing the  trial  the  manager  of  the  Hercules 
Powder  Company  was  called  as  a  witness, 
and  on  cross-examination  detailed  the  meth- 
od of  stowing  powder  in  the  cars  at  the 
time  of  loading.  His  testimony  was  that 
the  black  powder  was  placed  in  steel  kegs 
of  about  25  pounds  each.  He  also  stated 
that  in  practically  all  shipments  some  of  the 
kegs  becaine  broken.  The  natural  result 
would  be  that  the  x>owder  would  run  out  of 
the  kegs  and  be  caught  on  the  floor  of  the 
car.  True,  this  same  witness  was  called  at 
a  later  time  during  the  hearing  of  the  case, 
and  to  some  extent  modified  the  statements 
made  in  the  early  part  of  his  examination. 
However,  that  testimony  is  in  the  record. 

Appellant  is  a  common  carrier  operating 
a  railroad  in  the  mining  districts  of  this 
state.  If  it  is  usual  in  shipping  powder 
that  some  of  the  kegs  become  broken  it  be- 
came a  question  for  the  Jury  to  determine 
whether  appellant  should  be  charged  with 


knowledge  of  such  fact  Moreover,  It  Is  in 
the  evidence  that  the  Bureau  tac  the  Safe 
Transportation  of  Explosives  requires  that 
placards  be  placed  upon  cars  containing 
explosives  during  shipment,  and  that  they 
remain  there  until  the  explosives  are  re- 
moved. The  car  in  question  bore  sudi  pla- 
cards. The  car  was  unloaded  at  Mammoth 
on  the  day  preceding  the  accident,  and  the 
placards  were  removed.  That  black  powder 
was  shipped  In  this  car  by  the  Hercules 
Powder  Company  over  the  railroad  of  ap- 
pellant, and  was  loaded  on  or  about  the 
12th  day  of  July,  1917,  is  without  dispute. 
That  powder  was  in  the  car  after  it  was 
placed  on  the  tracks  of  appellant  at  Silver 
City  is  likewise  not  disputed.  The  agent  of 
the  appellant  testified  that  after  the  acd^ 
dent  causing  the  injury  he  went  into  the 
car,  swept  it  out;  found  no  powder  at  or 
near  the  door,  although  he  did  find  a  little 
powder,  described  as  "possibly  a  few  pints," 
in  one  end  of  the  car. 

J.  3.  Mallaney,  a  witness  for  arocUant. 
stated  he  had  been  engine  foreman  for  ap- 
pellant for  something  like  2%  years;  that 
during  that  time  he  had  occaaion  to  handle 
shipments  of  black  powder  in  the  Tlntic  dis- 
trict; that  he  Judged  he  had  handled  an 
average  of  a  carload  of  explosives  a  month, 
and  that  there  were  frequently  less  than 
carload  lots,  some  containing  kegs  of  pow- 
der, boxes  of  caps,  and  such  like  material. 
On  cross-examination  he  testified: 

"Q.  What  were  yon  when  this  accident  hap- 
pened? A  I  was  engine  foreman  there,  and 
was  working  on  the  Mammoth  end  of  the  dis- 
trict at  the  time  of  this  accident.  *  *  *  Q. 
So  you  say  now  that  you  have  made  it  a  busi- 
ness to  examine  box  cars  When  they  came  in 
for  the  purpose  of  determining  if  there  is 
powder  in  them  and  to  see  that  they  are  all 
right  for  other  commodities,  because  there  are 
few  boxes  come  in?  A.  Tes,  sir.  Q.  That  has 
always  been  the  practice?  A.  Yes,  sir;  but  in 
addition  to  that  I  might  qualify  that  statement 
by  saying  that  there  are  no  instructions  that 
I  know  of  in  my  railroad  training  where  we 
are  cautioned  to  be  as  careful  as  we  are  in  the 
handling  of  powder  explosives.  Q.  Yes;  that  is 
right.  Now,  while  you  don't  examine  them 
with  that  view,  certainly  you  didn't  know  that 
these  cars  are  or£nary  powder  cars;  these  box 
cars  are  either  powder  cars  or  hay  cars?  A. 
All  powder  cars  are  placarded  on  both  ends 
and  both  sides.  Q.  Who  takes  off  those  pla> 
cards?  A.  The  conductor  handling  the  car; 
his  instructions.  Q.  It  isn't  the  shipper  at  all? 
It  isn't  the  consignee  at  all  took  it  off.  It  is  the 
conductor  of  the  train?  A.  Well,  I  wouldn't 
answer  that  question  that  you  place  more 
directly,  and  I  will  state  that  on  those  cars 
where  they  contain  inflammable  material  or 
powder,  there  are  instructions  to  the  conductor 
to  see  that  they  are  removed  immediately  that 
the  car  comes  into  his  charge.  Q.  The  conduc- 
tor is  the  one  to  do  that?  A.  Well,  he  ia 
responsible  if  it  shall  be  done.  I  will  answer 
your  question  that  way.  Q.  And  before  he  re- 
moves it  it  is  also  his  duty  to  •••  that  the 
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inflammables  are  taken  oat?    A.  Tea;  be  can't 
remove  it  until  he  knows  they  are  taken  out 
Q.  In  other  words,  the  conductor  on  a  freight 
train,  if  there  is  a   ear   over  the   Salt  Lake 
ronte,  has  the  duty  of  inspecting  the  car  that 
has  contained  powder,  to  see  that  it  is  taken 
out,  doesn't  he?    A.  Well,  he  can't  remove  the 
inflammable   tags   or  explosive  tags  from  the 
car  unless  he  knows  absolutely  that  all  mate- 
rials of  that  nature  have  been  removed  from 
the  car.    Q.  So  it  is  his  duty  before  those  cars 
are  taken—^before  those  inflammable  placards 
are  taken  out— or  before  the  car  has  continued 
in  transit,  to  inspect  the  car  to  see  that  all 
inflammables  or  explosives  are  taken  out;  that 
is  right,  isn't  it?    A.  Well,  I  wouldn't  say  that 
he  will  inspect  the  car,  bat  he  must  know  that 
He  cannot  remove  those  tags  until  the  explo- 
sives are  removed.    Q.  I  asked  yoa  whether  he 
inspects  it  or  caases  it  to  be  insi>ected;  he 
would  do  one  or  the  other?    A.  Yes,  sir;  he  is 
responsible.    •    •    •    Q.  That  is  the  duty  of 
the  conductor,  isn't  it,  before  he  removes  the 
placards,  to  see  that  all  inflammable  material 
is  taken  oat?     A.  That  is  my  understanding ; 
yes,  sir.    Q.  There  is  no  question  about  that 
is  there?    A.  No;  that  is  the  law,  as  I  under- 
stand it,  of  railroading.     Q.  Anyway,  that  is 
your  practice?     A.  Yes,  sir.     Q.  And  was  in 
1917?     A.  Oh,   yes.     Q.  And  if   the   car  has 
been  opened,  and  there  is  still  inflammable  ma- 
terial in  there,  you  don't  leave  it  open,  do  you? 
A.  Oh,  no.    •    •    •    Q.  You  can  easily  deter- 
mine by  a  careful  inspection  of  a  car  whether 
there  is  any  inflammable  material  in  the  car, 
loose  powder  or  powder  in  packages,  can't  yon? 
A.  Oh,  yes." 

It  will  be  seen  from  the  testimony  of  the 
above  w-ltness  that  it  was  the  duty  of  appel- 
lant to  remove  the  placards  before  movlni? 
the  car  after  the  explosives  bad  been  unload- 
ed, and  to  see  that  no  explosives  were  left 
In  the  car.  That  duty  was  imposed  by  de- 
fendant's own  r^ulatlons  and  rules.  That 
lefendant  violated  that  duty  and  left  the 
explosives  in  this  car  is  without  dispute. 
How  then  can  a  court  determine  as  a  mat- 
;er  of  law  that  appellant  had  no  knowledge, 
)r  in  the  exercise  of  ordinary  care  should 
lot  be  charged  with  knowledge,  of  the  fact 
:bat  powder  was  in  this  car?  No  case  Is 
;lted  so  holding.  No  principle  of  law  Is 
ilucidated  authorizing  such  deduction. 

The  length  of  time  the  car  was  in  ap- 
>ellant'8  yard  is  no  defense  if  it  was  there 
ong  enough  to  cause  the  injury.  Wells  v. 
Sallagher,  144  Ala.  363,  39  South.  747,  3  L. 
i.  A.  (K  S.)  759,  113  Am.  St.  Hep.  50. 

There  is,  however,  another,  element  in  this 
!ase  not  found  in  many  of  the  reported  cases. 
The  testimony  tended  to  show,  not  only  that 
he  car  was  left  with  an  open  door  on  a  switch 
vhere  children  frequently  congregated  or 
vere  permitted  to  go,  but,  in  addition,  after 
•espondent  obtained  possession  of  the  pow- 
Ler,  he  exhibited  it  to  the  agent  of  appellant. 
It  the  same  time  stating  to  him  that  he 
lad  taken  It  from  the  car,  and  asked  the 
igenc  what  It  was.  That  some  conversa- 
Ion  was  had  between  the  agent  of  appe- 


lant and  respondent  respecting  the  powder 
taken  from  the  car  is  corroborated  by  the 
agent's  testimony.  The  agrat  testified  that 
he  met  the  little  boy  carrying  a  burlap  sack 
over  his  shoulder  in  the  yards  near  the  de- 
pot at  about  the  time  stated,  and  said  to 
him:  "Hello,  Danny.  What  have  you  got 
In  your  sack?"  The  boy  replied:  "I  don't 
know,  Mr.  Mac.  It  looks  something  like 
powder."  The  agent  inquired  as  to  what 
he  was  going  to  do  with  the  powder  and  re- 
ceived the  answer  that  he  was  going  to  take 
It  to  bis  father.  The  agent  asked  respond- 
ent to  bring  It  over  to  the  station  to  let 
him  see  It.  It  appears  that  the  agent  was 
required  to  make  a  telegraphic  report  at 
about  that  hour,  and  he  was  In  a  hurry  to  get 
back  to  his  work  for  that  reason.  Respond- 
ent did  not  take  the  powder  to  the  station. 
These  additional  facts  bring  the  case  within 
the  principle  of  law  stated  in  Folsom-Morris 
Mln.  Ca  V.  0e  Vork,  61  Okl.  76,  160  Pac. 
64,  L.  R.  A.  1917A,  1290,  and  In  Btoford  r. 
Johnston,  82  Ind.  426.  42  Am.  Rep.  50a  In 
the  De  Vork  Case  the  defoidant  mining  com- 
pany was  engaged  in  coal  mining.  It  had 
an  uninclosed  powder  house  near  the  mine. 
The  powder  was  stored  In  this  house  in 
cans.  SmaU  quantities  of  powder  were  left 
in  the  cans,  and  the  cans  thrown  upon  the 
ground  near  the  powder  house.  Two  small 
boys  gathered  up  some  of  this  powder  from 
the  cans  and  carried  It  avniy.  One  of  them 
was  Injured  by  an  explosion.  Defendant 
was  held  Uable.  It  was  further  held  that  a 
person  employed  by  the  defendant  known 
as  a  "powder  monkey"  was  present,  and,  not 
objecting  to  the  removal  of  the  powder,  his 
action  must  be  regarded  as  the  negligent  act 
of  the  defendant 

"Ordinary  care"  Is  defined  in  3  Words  & 
Phrases,  Second  Series.  781,  as  follows: 

"The  terms  'ordinary  care,'  'reasonable  pru- 
dence,' and  such  like  terms,  as  applied  to  the 
conduct  and  affairs  of  men,  have  a  relative 
significance  and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one 
case  may,  under  different  surroundings  and  cir- 
cumstances, be  gross  negligence.  The  policy 
of  the  law  has  relegated  the  determination  of 
such  questions  to  the  jury  under  proper  in- 
structions"— citing  many  cases. 

In  discussing  the  degree  of  care  to  be 
exercised  by  any  one  having  control  of  ex- 
plosives, the  Supreme  Court  of  Kansas,  in 
Clark  V.  Powder  Co.,  94  Kan.  at  page  271, 
146  Pac.  at  page  821,  L.  R.  A.  1915E,  479, 
Ann.  Cas.  1917B,  340,  says: 

"The  highest  degree  of  care  is  required  of  all 
responsible  persons  having  ownership  or  con- 
trol of  dangerous  explosives  such  as  dynamite 
and  firearms.  The  utmost  prudence  and  cau- 
tion should  be  exercised  to  see  that  so  danger- 
ous an  instrumentality  does  not  work  mischief 
to  persons  or  property.  The  degree  of  care 
must  be  commensurate  with  the  dangerous 
character  of  the  eommoditr,  and  the  duty  to 
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cci-i'cise  this  highest  degree  of  care  in  keeping 
close  custody  of  an  article  like  dynamite  never 
cease*."     (Italics  mine.) 

Tlie  appellant  Iiad  control  and  possession 
of  this  dangerous  explosive.  This  Is  con- 
ceded. So  long  as  that  possession  continued, 
the  duty  to  guard  against  accident  did  not 
cease.  The  duty  being  primarily  upon 'the 
appellant  as  the  possessor  of  the  powder. 
It  could  not  escape  or  shift  that  duty  as 
against  the  respondent  by  presuming  that 
the  consignee  had  done  its  duty.  Appellant's 
duty  was  to  know  that  the  explosive  had 
been  removed  before  placing  the  car,  un- 
guarded and  with  the  doors  open.  In  a  place 
accessible  to  and  frequented  by  children. 
It  was  appellant's  further  duty  to  prevent 
the  respondent  carrying  away  the  powder 
after  knowledge  on  the  part  of  the  agent 
that  the  respondent  had  this  powder,  and 
that  he  had  taken  it  from  appellant's  car, 
being  the  car  in  question.  Had  either  of 
these  duties  been  performed,  this  unfoi> 
tunate  and  lamentable  accident  would  not 
have  occurred. 

The  court.  In  my  Judgment  did  not  err 
In  denying  the  nonsuit  nor  In  refusing  to 
direct  a  verdict 

WEBER,  J.,  concora. 


(B9  UUh.  56S) 

BLACKBURN  et  al.  v.  JONES.     (No.  3703.) 

(Supreme    Court    of    Utah.      Feb.    24,    1822. 
Rehearing  Denied  March  23,  1022.) 

1.  Appeal  and  error  <S=>655(2)— Bill  of  exce|h. 
tlons  not  presented  to  court  within  required 
time  because  of  respondent's  failure  to  return 
it  will  not  be  strieken. 

Bill  of  exceptions  served  within  the  re- 
qoired  time,  but  not  settled  by  the  court  within 
the  time  allowed  for  the  presentation  and  its 
service,  will  not  be  stricken  on  motion  of 
respondent,  where  the  only  reason  for  the 
allowance  within  the  required  time  was  re- 
spondent's failure  to  return  it.!- 

2.  Deeds  «s>2ll(l)— Gifts  «=94g(l)— Son's 
claim  to  mother's  land  made  after  mother's 
death  under  deeds  claimed  to  hava  been  ex- 
ecuted by  mother  closely  scrutinized. 

Where  a  mother  devised  land  equally  be- 
tween her  children,  and  it  was  apparent  that 
she  desired  children  to  share  equally  in  her 
estate,  a  claim  made  to  a  portion  of  her  land 
by  one  child  who  recorded  deeds  to  him  from 
her  after  her  death  will  be  closely  scrutinized 
bj  equity. 

3.  Deeds  «=3l92— Gifts  <S=347(3)— Son  dalm- 
Ing  fflother's  land  under  deeds  produced  after 
mother's  death  must  prove  conveyance  was 
as  a  gift  or  for  a  valuable  consideration. 

Son  claiming  mother's  land  under  deeds 
from  her  not  recorded  or  produced  until  after 


she  had  died  leaving  will  devising  land  to  diO- 
dren  in  equal  shares  had  burden  of  satisfac- 
torily explaining  that  the  conveyance  was  made 
either  as  a  gift  or  for  a  valuable  considera- 
tion. 

4.  Trial  $=3 1 07— Refusal   to  permit  devisees 

to  be  represented   by  counsel  in  executor's 

action   against   testator's   son,    who   claimed 

ownership  of  land  devised,  held  error. 

In  action  by  mother's  executor  against  son, 

to  quiet  title  to  land  claimed  by  son  under  deeds 

from  mother,  who  had  devised  the  land  to  all 

children    in    equal    shares,    refusal    to    permit 

other  children  made  parties  to  the  action  to  be 

represented   by   separate   counsel   heli  error. 

Frick,  J.,  dissenting. 

Appeal  from  District  Court,  Box  Elder 
County;    Wilson  McCarthy,  Judge. 

Action  by  Thomas  H.  Blackbnm,  as  exec- 
utor of  the  estate  of  Ann  H.  Burt,  deceased, 
and  others  against  Rlcy  H.  Jonea.  Decree 
for  defendant,  and  plaintiffs  appeal.  Judg- 
ment reversed  and  remanded. 

B.  H.  Jones,  of  Brigbam  City,  for  appel- 
lants. 
Rlcy  H.  Jones,  of  Brlgfaam  City,  pro  ea. 

GIDEON,  J.  The  plaintiff  below,  one  of 
the  appellants  here,  as  executor  of  the  last 
will  of  Ann  H.  Burt,  seeks  a  decree  quieting 
title  to  certain  real  property  described  in 
the  complaint  The  defendant  claims  title 
through  deeds  alleged  to  have  been  execut- 
ed by  the  deceased  some  years  prior  to  her 
death.  The  real  property  in  question  Is  lo- 
cated in  Box  Elder  county,  this  state.  The 
decen.sed  resided  in  that  connty  at  the  date 
of  her  death,  and  had  for  many  years  prior 
thereto.  The  defendant  below,  respondent 
here,  Is  a  son  of  the  deceased.  The  other 
parties  except  the  executor  appearing  as 
plaintiffs  and  appellants  are  also  children  of 
the  deceased.  The  Judge  of  the  district 
court  for  Box  Elder  county  being  disquali- 
fied, Judge  Agee,  from  the  Second  district, 
was  called  to  try  the  cause.  A  trial  was 
had  in  the  year  1918,  and  a  decree  entered 
quieting  the  title  to  the  property  in  ques- 
tion in  plaintiff.  Subsequently  a  new  trial 
was  granted,  and  Judge  McCarthy,  from  the 
Third  district,  heard  the  case,  and  a  decree 
was  entered  quieting  the  title  In  the  defend- 
ant From  that  Judgment  this  appeal  Is 
taken. 

It  appears  that  when  the  matter  was  first 
called  for  trial  la  April,  1918,  the  court  was 
of  the  opinion  that  It  was^  necessary  for  & 
complete  determination  of'  the  matters  In 
controversy  that  William  H.  Jones,  Esdras 
H.  Jones,  B.  Howell  Jones,  Alice  H.  Rosen- 
baum,  and  John  H.  Burt  should  be  made 
parties  to  the  action.  An  order  was  ac- 
cordingly made  directing  that  summons  be 
served  upon  said  parties,  if  they  failed  to 


^E^For  otber  cases  sea  same  topic  and  KEV-NUMBER  In  all  Key-Numbered  Dlaeeta  and  ladaxes 
1  Blackburn  t.  Baker,  47  t^tah,  2U.  15i  Fac.  1188 ;  Wo-gln-up  Eetats  (Utab)  132  Pac  2CT. 
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Toluntarny  appear,  and  that  they  be  re- 
quired to  set  up,  either  as  plaintiffs  or  de- 
fendants, any  title  or  Interest  they,  or  ei- 
ther of  them,  claimed  to  the  property  In 
question.  Subsequently  Esdras  H.  Jones,  B. 
Howell  Jones,  and  Alice  H.  Bosenbanm,  for 
themselves  and  as  assignees  or  transferees 
of  'WiUlam  H.  Jones  and  John  H.  Burt,  ap- 
peared and  filed  a  pleading  and  Joined  in 
the  prayer  of  the  complaint — in  other  words, 
became  plalntitTs  In  the  action.  It  should 
be  said  in  passing  that  B.  Howell  Jones  and 
Rlcy  H.  Jones  are  attorneys  at  law;  and 
menbers  of  the  bar  of  this  state.  B.  Howell 
Jones  and  William  J.  Lowe  signed  the  pa- 
per or  pleading  designated  "family  appeaiv 
ance"  by  Esdras  H.  Jones  and  others,  in 
conformity  with  the  order  requiring  these 
indlTiduals  to  be  made  partlea  to  the  pro- 
ceeding. 

Before  proceeding  to  a  discussion  of  the 
errors  it  Is  necessary  to  determine  a  motion 
to  strike  the  bill  of  exceptions. 

It  appears  that,  after  entering  Judgment 
quieting  title  in  respondent,  a  motion  for  new 
trial  was  made.  That  motion  was  denied  July 
14,  1920.  The  trial  Judge  granted  appellants 
80  days'  'additional  time  to  prepare  and 
■erre  a  bill  of  exceptions.  It  also  appears  that 
on  or  about  September  11,  1920,  apprliants 
did  prepare  and  serve  upon  counsel  for  re* 
spondent  a  proposed  bill  of  exceptions  con- 
sistlniT,  as  stated  in  the  brief,  "of  about  44 
pages  of  closely  written  typewritten  mat- 
ter." So  far  as  the  record  now  before  this 
court  shows,  that  proposed  bill  of  excep- 
tions was  never  returned  by  respondent  to 
the  court,  the  appellants,  or  their  attorneys. 
True  It  is  the  respondent  denies  ever  having 
received -such  bill  of  exceptions.  There  are, 
however,  found  in  the  record  two  affidavits, 
one  by  William  J.  Lowe,  who  was  attorney 
for  the  executor,  and  one  by  Le  Roy  B. 
Young,  who  at  that  time  was  one  of  the 
attorneys  for  the  respondent.  Both  of  these 
men  are  reputable  members  of  the  bar  of 
this  state,  and  this  court  has  no  hesitancy 
In  saying  that  It  accepts  their  statements 
aa  conclusive  on  the  controversy  as  to 
whether  this  bill  of  exceptions  was  ever 
prepared,  served,  or  received  by  counsel. 
There  is  foand  in  the  record  a  copy  of  a  re- 
ceipt executed  by  Mr.  Young  that  he  re- 
ceived the  proposed  bill  of  exceptions  on  Sep- 
tember 11,  1920.  The  affidavit  of  Mr.  Lowe 
is  to  the  effect  that  he  is  an  attorney  of 
record  in  this  case;  that  the  proposed  orig- 
inal draft  of  a  bill  of  exceptions  was  pre- 
xmred  on  behalf  of  appellants,  and  was 
served  upon  Le  Roy  B.  Young.  It  is  also 
stated  In  the  affidavit  that  no  amendments 
were  proposed  to  the  bill  to  the  best  of  af- 
fiant's information,  and  that  the  original 
draft  was  never  returned  to  him,  and  that 


lie  was  informed  by  Mr.  Young  that  it  was    for  any  continnanc*. 


held  by  the  defendant,  respondent  here,  Mr. 
Young  in  his  affidavit  states  that  >Iie  had 
been  counsel  for  respondent  in  this  caae; 
that  frequently  papers  were  served  upon 
him,  that  he  recalls  the  original  draft  of 
the  bill  of  exceptions  being  served  upon 
him;  that  he  receipted  for  the  same  and 
delivered  said  bill  to  the  respondent  per- 
sonally; that  no  amendments  were  pro- 
posed to  the  recollection  of  affiant,  and  aft- 
er a  period  of  10  days  a  request  was  made 
that  it  be  returned.  Respecting  that  mat- 
ter Mr.  Young  in  his  affidavit  says: 

"In  fact,  B.  H.  Jones  repeatedly  called  and 
applied  for  the  return  of  the  original  bill  of 
•xceptions,  and  I  requested  Ricy  H.  Jones 
to  return  it  to  me  so  that  I  could  deliver  it, 
but  it  was  never  returned  to  me  by.  the  defend- 
ant herein  or  by  any  other  person." 

At  a  later  date  such  proceedings  were 
had  that  the  present  bill  of  exceptions  was 
settled  by  the  present  Judge  in  that  district. 

[1]  It  will  be  sem  from  the  foregoing  that 
the  proposed  draft  of  the  bill  was  prepared 
and  served  within  the  time  allowed  under 
the  orders  made  extending  the  time  for  the 
preparation  and  service  of  the  bill.  From 
the  showing  made  it  must  be  concluded  that 
the  only  reason  why  the  bill  was  not  pre- 
sented to  the  court  for  allowance  was  the 
act  of  the  respondent  in  not  returning  it 
Under  that  state  of  facts  the  appellants 
should  be  given  an  opportunity  to  present 
a  bill  of  exceptions  and  have  the  matter 
heard  by  this  court  upon  the  record  made 
In  the  district  court  To  permit  respondent 
DOW  to  object  to  the  Jorlsdictlon  of  the  court 
to  settle  the  bill  would  be  both  Inequitable 
and  unfair,  and  should  not  be  p^mltted. 
i  O.  J.  476i  A  proposed  bill  having  been 
served  in  time,  the  fact  that  it  was  not  set- 
tled by  the  court  within  the  time  allowed 
for  its  presentation  and  service  will  not  Jus- 
tify or  authorize  an  order  striking  the  same 
from  the  record.  Blackburn  v.  Baker,  47 
Utah,  219,  152  Pac.  1188;  Wo-gln-up  Es- 
tate (Utah)  192  Pac.  267.  The  motion  to 
strike  will  be  denied. 

When  the  case  was  called  for  trial  at  the 
second  hearing  counsel  for  appellants  re- 
quested a  Jury  to  try  the  is.sues  of  fact  The 
request  was  denied.  Thereupon  the  fol- 
lowing colloquy  was  trad  between  counsel 
and  court  respecting  the  ai^>earance  of  B. 
H.  Jones  as  counsel  for  the  heirs: 

"The  Court:  Yon  may  proceed. 

"Mr.  B.  H.  Jones:  We  have  here,  if  your 
honor  please,  an  application  for  a  continnanoe. 

"The  Court:    On  file? 

"Mr.  Allen:  No;  we  haven't  been  served 
with  any  application  or  with  any  afiBdavits. 

"Mr.  B.  H.  Jones:  The  affidavit  is  aa  yon 
hold  it  in  your  band. 

"Mr.  Allen:    This  affidavit  showa  no  motion 
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"The  Court:  Maj  I  get  the  name  of  the  conn- 
eel?  Mr.  Jones,  in  this  case  I  would  pre- 
fer that  you  proceed  through  your  counsel  in- 
asmuch as  yon  are  a  party  to  the  action,  and 
likewise  the  other  gentlemen;  I  prefer  that 
he  should  also  proceed  through  his  counsel.  I 
think  that  ia  the  proper  way  to  proceed,  and  I 
understand  that  that  has  been  the  order  of 
this  court  heretofore,  and  that  will  be  tha  order 
of  this  court. 

"Mr.  B.  H.  Jones:  To  the  ruling  of  the 
court  we  respectfully  reserve  an  exception,  and 
I  will  say  to  your  honor  I  represent  plaintiffs 
in  this  case  that  my  associate  counsel  do  not 
represent. 

"The  Court:  Ton  appear  personally  for  some 
of   these   plaintiffs? 

"Mr.  B.  H.  Jones:  Yes;  Alice  H.  Rosenbanm. 

"The  Court:  Yon  are  not  appearing,  Mr. 
Lowe? 

"Mr.  l/owe:  Not  for  Mrs.  Rosenbanm. 

"Mr.  Allen:  I  think  the  pleadings  are  signed 
with  all  the  names. 

"Mr.  Lowe:  I  was  attorney  for  Mr.  Black- 
bnm,  and  any  appearance  I  have  heretofore 
made  or  at  the  present  time  Is  not  in  any  way 
for  the  heirs. 

"Mr.  Allen:  There  is  no  separation  of  conn- 
set  in  the  pleadings. 

"The  Court:  If  it  should  appear  daring  the 
trial  of  this  case  that  the  interests  of  this 
party  are  not  inrolved  in  the  general  issues 
here,  and  that  special  representation  other 
than  Mr.  Lowe  is  needed  in  this  case,  the  court, 
perhaps,  will  make  a  different  order,  but  until 
that  time  appears  the  order  of  this  court  will 
stand  as  heretofore'  made. 

"Mr.  B.  H.  Jones;  I  should  like  to  make  this 
showing  to  your  honor  before  I  am  disbarred  in 
this  case.  I  represent  all  of  the  children,  and 
have  represented  them  (all  of  the  children) 
throughout  the  entire  proceedings,  and  Brother 
Lowe  and  Brother  Foxley  at  one  time  rep- 
resented the  executor.  Alice  and  William  were 
impecunious  and  it  was  necessary  that  I  rep- 
resent them  because  they  were  unable  to  obtain 
counsel.  I  am  a  member  of  the  bar  of  the 
Flupreme  Court  of  this  state  and  of  the  United 
States,  and  there  has  never  been  any  order 
entered  in  this  court  disbarring  me,  and  I  ask 
the  privilege  of  representing  them  (the  chil- 
dren) in  this  case. 

"The  Court:  Mr.  Jones,  would  yon  mind  al- 
lowing the  counsel  on  the  other  side  to  proceed 
this  morning,  and  the  court  will  look  up  the 
record  in  this  matter." 

So  far  as  the  record  shows,  no  further 
order  was  made  respecting  counsel  for  the 
heirs.  The  heirs  bad  appeared  in  the  ac- 
tion in  response  to  an  order  of  the  court 
The  case  proceeded  to  Judgment  against  the 
executor  and  these  heirs  without  any  coun- 
sel being  present  in  court  representing  tbem 
with  the  exception  of  B.  H.  Jones.  The  rul- 
ing of  the  court  is  assigned  as  error. 

The  record  in  this  case  presents  a  most 
unusual,  if  not  to  say  extraordinary,  state 
of  facts.  The  deceased  made  a  will  in  1810. 
It  Is  stated  therein  that  at  that  time  she 
was  70  years  of  age.  She  died  in  the  latter 
part  of  1&16.  The  will,  after  making  cer- 
tain bequests  to  different  children,  directs 


that  an  the  other  property  sball  go  to  ber 
children,  share  and  share  alllEeL  After  the 
death  of  Mrs.  Burt  her  will  was  admitted 
to  probate  and  Thomas  H.  Blackburn  was 
confirmed  as  executor.  Daring  the  lifetime 
of  the  deceased  she,  either  in  person  or  by 
tenant,  occupied  the  property  In  question. 
consisting  of  two  separate  pieces.  She  exe- 
cuted leases  on  the  property  In  her  own 
name,  collected  the  rents,  paid  the  taxes 
thereon,  and  In  every  respect  exercised  all 
the  prerogatives  of  ownership.  It  is  also 
nppar^it  from  the  testimony  in  the  record, 
in  addition  to  the  terms  of  the  will,  that  it 
was  the  desire  of  the  deceased  that  her 
children  should  share  equally  in  whatever 
she  possessed  at  the  time  of  her  death. 
Some  seven  months  after  the  death  of  the 
deceased,  respondent,  defendant  below,  plac' 
ed  on  record  a  deed  purporting  to  have  been 
executed  conveying  to  him  one  of  the  pieces 
of  property  involved  In  this  action.  About 
the  same  time  a  deed  was  recorded  pur- 
porting to  have  been  executed  by  the  de- 
ceased conveying  the  remaining  real  prop- 
erty to  another  son.  A  deed  from  that  son 
to  the  respondent  was  also  produced.  The 
respondent  claims  the  property  under  these 
deeds.  The  original  deeds  are  not  In  the 
record;  nor  are  the  originals  of  any  of  the 
exhibits.  The  deed  from  the  deceased  to 
the  respondoit  of  what  Is  known  as  the 
"Main  street"  property  bears  date  some  five 
years  before  the  death  of  the  deceased.  l%e 
property  included  in  the  deed  constitates 
the  most  valuable  part  of  the  estate  of  the 
deceased.  It  also  appears  that  abont  the 
dates  these  respective  deeds  were  supposed 
to  have  been  executed  the  respondent  exe- 
cuted a  lease  on  the  premises  included  in 
the  CMiveyance  to  him  giving  to  his  mother 
a  life  tenancy.  That  lease  was  recorded 
prior  to  the  death  of  the  deceased.  It  also 
appears  that  the  other  son,  Esdras  H.  Jones, 
executed  a  lease  to  his  mother  for  the  term 
of  her  life  for  the  premises  conveyed  to  him. 
Whether  the  mother  had  any  personal 
knowledge  of  these  leases  does  not  satisfac- 
torily appear  from  the  evidence.  It  Is  also 
a  significant  fact,  as  stated  in  the  memoran- 
dum decision  of  Judge  Agee,  that  the  r^ 
spondent,  In  the  first  answer  filed  in  this 
action,  did  not  set  up  or  make  any  state- 
ment respecting  a  deed  held  by  him  from 
bis  mother,  but  based  his  claim  to  the  prop- 
erty on  the  fact  that  his  mother  held  a 
lense  from  him,  and  that  she  and  her  estate 
would  be  estopped  to  deny  his  title.  That 
original  answer  does  not,  however,  seem  to 
be  in  the  record. 

[2,  3]  It  Is  a  mere  truism  to  say  that  un- 
der such  a  state  of  facts  a  court  of  equity 
will  scrutinize  with  Jealous  care  any  dalm 
made  by  resiwndent,  and  the  burden  will  be 
upon  him  to  satisfactorily  explain  that  the 
conveyance  was  made  either  as  a  gift  or 
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for  a  valuable  consideration.  T*e  decree 
quieting  the  title  to  the  premises  In  the  re- 
spondent to  all  Intents  and  purposee  would 
give  the  respondent  the  entire  estate  left 
liy  his  ntotber.  It  can  readily  be  seen,  there- 
fore, that  the  Interest  of  the  remaining  heirs 
would  be  vitally  affected  by  a  decree  entered 
In  this  proceeding,  and  they  were  entitled.  If 
they  so  elected,  to  be  represented  by  counsel 
especially  charged  with  the  duty  of-  looking 
after  their  interest  and  presenting  to  the 
court  such  facts  and  legal  arguments  in  sup- 
port of  their  claims  as  such  counsel  should 
think  advisable. 

[41  We  are  therefore  of  the  opinion  that 
the  order  of  the  court  refusing  to  permit  B. 
Howell  Jones  to  represent  these  heirs  as  an 
attorney  was  prejudicial  error  unless  at  the 
same  time  an  opportunity  was  given  these 
claimants  to  employ  other  counsel.  If  In 
the  orderly  procedure  of  the  court  it  was 
found  necessary  or  deemed  advisable  that 
these  claimants  should  be  represented  by 
other  counsel,  it  was  the  duty  of  the  court 
to  so  advise,  and  they  should  have  been 
given  the  opportunity  of  employing  addi- 
tional counsel. 

This  record  la  burdened  with  many  mo- 
tions, affidavits,  counter  affidavits  and  ob- 
jections. Upon  a  retrial  the  court  can  ig- 
nore these  motions,  take  the  issues  as  made 
by  the  pleadings,  and  proceed  to  hear  the 
testimony  and  determine  ttie  matter  in  an 
orderly  and  regular  way. 

The  Judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  granted.  Neither 
party  will  be  allowed  costs  on  this  appeal. 


CORPMAN,    O.    J.,     and 
THURMAN,  JJ.,  concur. 


WEBER    and 


FRICK,  J.  I  dissent  This  is  an  action 
to  quiet  title  to  certain  real  estate  in  Box 
Elder  coKnty.  The  action  was  commenced 
by  one  Thomas  H.  Blackburn  "as  the  execu-. 
tor  01  the  estate  of  Aim  H.  Burt,  deceased," 
against  Ricy  H.  Jones  and  others.  It  was, 
however,  dismissed  as  to  the  other  defend- 
ants before  trial.  The  case  was  tried  twice. 
The  first  trial  was  had  before  Hon.  A.  W. 
Agee,  who,  after  making  findings  and  enter- 
ing judgment  in  favor  of  the  plaintifT,  set 
aside  his  findings  and  judgment  and  granted 
a  new  trial.  After  a  new  trial  was  granted 
Thomas  H.  Blackburn  resigned  as  executor, 
and  Charles  E.  Foxley  was  duly  appointed 
his  successor,  and  the  latter  is  now  the  act- 
ing executor  of  the  said  estate.  A  second 
trial  was  had  before  Hon.  Wilson  McCarthy, 
who,  after  hearing  the  evidence,  made  find- 
ings of  fact  and  conclusions  of  law  and  en- 
tered judgment  In  favor  of  the  defendant 
a'nd  quieted  the  title  to  the  premises  in  dis- 
pute in  him.  The  present  executor  appeals 
from  the  judgment 

It  will  be  observed  that  the  judgment  la 


reversed  up<m  the  sole  ground  that  the  dis- 
trict court  erred  in  not  permitting  B.  Howell 
Jones,  who  claims  that  he  represented  him- 
self and  the  other  heirs  at  law  of  the  de- 
ceased, to  take  an  active  part  In  the  trial. 
As  before  stated,  the  action  is  one  to  quiet 
title  to  certain  real  estate  In  aji  estate,  and  is 
therefore  purely  Suitable.  The  judgment  Is, 
however,  reversed  for  a  mere  technical  error, 
and  upon  the  theory  that  it  Is  an  action  at 
law.  In  actions  in  equity  it  is  the  duty  of 
this  court  to  dispose  of  the  case  upon  the 
merits,  and  upon  the  record  presented,  and 
If,  upon  a  full  consideration  of  the  whole 
record,  this  court  is  satisfied  that  the  trial 
court  erred  in  its  findings  or  lias  erred  in 
granting  relief,  this  court  Is  then  required 
to  make  or  to  direct  findings  In  accordance 
^-Ith  the  evidence,  and  to  enter  or  direct  a 
judgment  or  decree  to  be  Altered  according- 
ly. This  court  is  not  permitted  to  merely 
reverse  judgments  in  equity  cases,  and  to 
remand  the  cases  for  new  trials,  but  Is  re- 
quired to  finally  dispose  of  such  cases  upon 
the  record,  unless  for  want  of  evidence 
which  should  have  been  admitted  and  certi- 
fied up  such  cannot  be  done,  and  then  the 
cases  are  remanded  only  for  the  purpose  of 
supplying  any  defect  In  that  respect. 

This  case  should  therefore  be  disposed  of 
upon  the  merits.  If  it  should  be  found, 
however,  that  the  findings  are  not  sustained 
by  the  evidence,  or  that  the  conclusions  of 
law  and  judgment  are  contrary  to  law,  this 
court  should  nevertheless  make  or  direct 
proper  findings  to  be  made,  and  should  ei- 
ther enter  or  require  judgment  to  be  en- 
tered accordingly. 

I  have  carefully  read  all  of  the  evidence 
as  the  same  is  preserved  and  certified  la  the 
bill  of  exceptions.  No  good  whatever  could 
he  subserved  by  attempting  to  aSt  It  out  ei- 
ther in  detail  or  in  substance  to  demon- 
strate the  correctness  of  the  court's  findings 
of  fact.  If  it  were  held,  however,  that  the 
testimony  does  not  support  the  findings,  this 
judgment  should,  nevertheless,  not  be  re- 
versed for  the  reasons  stated  in  the  pre- 
vailing opinion.  Under  our  statute  (Comp. 
Laws  Utah  1917,  fit  6495  and  7220)  the  heirs 
are  not  necessary  parties  to  an  action  to 
quiet  title  imless  they  daim  some  interest 
in  the  subject-matter  of  the  action  adverse 
to  the  estate.  In  Famsworth  v.  Hatch,  47 
Utah,  62,  151  Pac.  537,  we  held  that  the 
heirs  were  represented  by  the  administra- 
tor or  executor,  as  the  case  may  be,  and 
that  they  were  bound  by  any  judgment  en- 
tered in  such  action  eithei:  in  favor  of  or 
against  the  executor.  In  the  case  at  bar, 
however,  the  heirs.  Including  B.  Howell 
Jones,  were  not  only  not  necessary  parties 
to  this  action,  but  after  they  were  made  par- 
ties they  at  once  appeared  and  disclaimed 
all  Interest  adverse  to  the  estate.  The  rec- 
ord discloses  that  the  heirs  at  And  H.  Burt, 
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deceased,  other  than  t&e  defendant,  appear- 
ed by  B.  Howell  Jones  as  their  attorney, 
and  that — 

"Tbey  and  each  of  tfiem  disclaimed  any  right 
or  title  to  the  rents  or  profits  or  to  its  pos- 
session adverse  to  said  Thomas  H.  Blackburn 
as  executor  aforesaid.  •  •  *  They  and  each 
of  them  disdaitD  and  set  up  no  right,  claim  or 
title  whatsoeyer." 

It  Is  further  made  to  appear  in  said  dis- 
claimer that  each  of  the  heirs  aforesaid 
claim  only  as  heirs  of  the  deceased,  and 
that  tbey  claim  nothing  against  said  exec- 
utor, and  that  their  claims  and  the  claims  of 
each  of  them  are  merely  as  heirs  at  law  of 
said  deceased.  They  were  therefore  repre- 
sented by  the  executor  and  by  his  attorneys 
who  appeared  in  the  case.  If  it  were  held, 
however,  that,  notwithstanding  their  dis- 
claimers, ordinarily  the  heirs  nevertheless 
had  a  right  to  be  independently  represented 
by  an  attorney  of  tlieir  own  choice,  yet  in 
this  case  no  such  claim  can  be  preferred,  (1) 
because  in  the  disclaimer  it  is  expressly  al- 
leged that  they  directed  the  executor  to 
bring  the  action  in  his  name  for  their  bene- 
fit, and  (2)  because  it  is  not  made  to  ap- 
pear that  independent  representation  was  nec- 
essary for  any  purpose.  Indeed,  the  record 
is  loaded  with  facts  and  circumstances  from 
which  it  is  apparent  that  the  district  court 
acted  wisely  In  requiring  the  heirs,  as  well 
as  the  defendant  Ricy  H.  Jones,  to  be  heard 
through  their  respective  attorneys — that  is, 
the  heirs  other  than  Ricy  H.  Jones  to  he 
heard  throu]^  the  attorneys  representing 
the  executor  and  that  he  be  heard  through 
his  attorney.  The  record  teems  with  crim- 
inations and  recriminations  on  thQ,  part  of 
Ricy  H.  and  B.  Howell  Jones.  Moreover,  at 
the  hearing  in  this  court  it  was  made  ap- 
parent that  the  antagonistic  feelings  of  the 
two  brothers  was  such  that  they  constantly 
bad  to  be  admonished  to  confine  themselves 
to  the  law  and  the  facts,  and  to  desist  from 
personalities.  The  record,  however,  also 
shows  that  B.  Howell  Jones  testified  as  a 
witness  in  the  case,  and  that  he  was  the 
principal  witness  in  his  own  behalf  and  on 
behalf  of  his  coclalmants;  that  his  state- 
ments constitute  a  little  more  than  25  per 
cent,  of  the  whole  evidence,  and  that  at  the 
trial  he  again  in  open  court,  both  for  him- 
self and  for  the  other  heirs  except  the  de- 
fendant, disclaimed  all  Interest  in  and  to 
the  estate  except  such  as  was  represented 
by  the  executor  and  his  attorneys.  In  ad- 
dition to  all  that  there  is  not  a  word  or  a 
syllable  anywhere  in  this  record  tending  to 
show  that  the  heirs  were  in  any  way  preju- 
diced by  the  court's  rulings.  It,  therefore, 
this  were  tried  merely  as  a  law  case,  this 
court,  in  view  of  the  record,  would  not  be 
authorized  to  reverse  the  judgment  for  the 
reasons  stated  in  the  prevailing  opinion. 

lliere  Is,  however,  another  reason  why 
this  court  should  not  reverse  the  findings' 


and  Judgment  of  the  district  court  in  this 
case.  At  the  trial  the  defendant,  in  addition 
to  much  oral  and  documentary  evidence,  of- 
fered in  evidence  the  depositions  of  two  wit- 
nesses. All  that  is  made  to  appear  in  the 
bill  of  exceptions  and  in  the  minutes  of  the 
court  in  respect  to  these  depositions  is  that 
the  district  court  admitted  the  deposition  of 
Dr.  Brown  In  evidence,  "whereupon  Mr. 
AUen  (attorney  for  defendant)  reads  the 
deposition  of  Dr.  Brown."  As  to  the  other 
deposition,  the  record  reads:  "Whereupon 
Mr.  Allen  reads  the  above  deposition."  In 
addition,  therefore,  to  the  evidence  produced 
on  behalf  of  the  defendant,  which  is  In  the 
bill  of  exceptions,  there  were  read  In  evi- 
dence the  depositions  of  the  two  witnesses 
who  testified  on  defendant's  behalf,  -  and 
which  were  considered  by  the  district  court, 
but  which  are  entirely  omitted  from  the  rec- 
ord in  this  court.  If  there  were  nothing 
dae  than  that  omission  this  court  should  not 
interfere  with  the  judgment 

If,  however,  this  court  desires  to  Interfere 
in  this  case,  it  should  take  the  responsibility 
of  doing  so  ui>on  the  whole  record  as  it  Is 
presented  and  should  dispose  of  the  case 
upon  Its  merits.  The  testimony  of  several 
disinterested  witnesses  shows  that  the  de- 
ceased, many  years  before  her  death,  made 
two  deeds  in  which  she  conveyed  the  prem- 
ises in  question.  In  one  of  the  deeds  the 
defendant,  Ricy  H.  Jones,  is  the  grantee, 
and  in  the  other  his  brother  Esdras  was  the 
grantee.  Esdras  afterwards  conveyed  to 
Ricy  H.  Jones,  and  the  latter  paid  the  par- 
chase  price  to  the  mother.  The  deceased, 
after  making  the  two  deeds,  took  a  life 
lease  from  each  one  of  the  brothers,  which 
life  lease,  the  testimony  shows,  was  by  ber 
duly  recorded  and  the  recorded  instruments 
returned  to  her  several  years  before  her 
death.  The  evidence  from  disinterested  wit- 
nesses also  shows  that  the  defendant,  Ricy 
H.  Jones,  paid  to  the  deceased  the  full  con- 
sideration mentioned  in  the  deeds  for  the 
premises,  but  did  not  record  the  deeds  un- 
til after  the  death  of  his  mother,  the  de- 
ceased. In  view  of  this  evidence,  coming 
from  disinterested  witnesses  who  testified 
that  they  were  present  when  the  mother 
made  the  deeds  and  the  life  leases,  and  that 
she  had  the  life  leases  in  which  she  was  the 
lessee  recorded  several  years  before  her 
death,  that  she  had  received  the  full  con- 
sideration for  which  she  had  sold  the  prem- 
ises, it  is  indeed  dUIicult  for  me  to  under- 
stand how  the  trial  court  could  have  found 
otherwise  than  it  did. 

Nor  can  I  see  how  the  court  committed  re- 
versible error  in  insisting  upon  the  orderly 
conduct  of  the  trial  by  compelling  the  two 
brothers,  who  were  constantly  in  conflict, 
to  be  heard  through  their  attorneys.  If 
that  ruling  was  prejudicial  it  should  at  least 
be  made  to  appear  to  have  been  so.  I  am 
utterly  unable  to  understand  how,  ondw  our 
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.statute,  an  belr  can  come  into  this  court  and 
have  a  Judgment   reversed   merely   because 
be  was  not  permitted  to  personally  take  part 
In  trying  a  case  to  which  he  was  not  a  nec- 
essary party,  and  where  he  was  represented 
by  the  attorneys  of  the  executor  through 
whom  he  claims,  without  at  least  showing 
tbat  he  suffered  some  prejudice.    This  is  es- 
poclnlly  true  where,   as   here,   the  attorney 
who  Is  complaining  was  the  principal  wit- 
ness in  the  case  on  betauU  of  the  estate,  and 
where  he  always  knew  he  would  be  a  wit- 
ness.   The  usual  rule  is  that,  where  an  at- 
torney knows  he  will  be  called  as  a  witness 
on  the  principal  issues  in  a  case,  he  should 
cease  from  acting  as  such  attoi;ney  In  the 
case.     1  Thornton  on  Attorneys  at  Law,   S 
.3.31.    Indeed,  It  is  one  of  the  canons  of  ethics 
of  the  American  bar  Association.     Archer, 
Ethical  Obligations  of  the  Lawyer.     {  123. 
Here,  however,  an  equity  case  is  reversed 
which,  in  my  judgment,  is  clearly  decided 
rlghf  upon  the  evidence  upon  the  sole  ground 
that  an  attorney  who  was  one  of  the  prin- 
cipal witnesses  In  the  case  on  his  own  be- 
half and  on  behalf  of  his  coclaimants  was 
not  permitted  to  take  an  active  part  as  an 
attorney  in  trying  the  case,  and  this,  too, 
without  any   showing  of  prejudice,   I   most 
respectfully  submit  tbat  such  a  result  is  not 
in  accord  with  either  principle  or  reason. 

Again,  as  appears  from  the  colloquy  be- 
tween the  court  and  Mr.  Jones  who  now 
complains,  the  court  did  not  make  a  posi- 
tive order  denying  him  the  right  to  be  per- 
sonally heard.  What  the  court  said  indi- 
cates this.  It  said,  "Mr.  Jones,  would  you 
mind  allowing  the  counsel  on  the  other  side 
to  proceed  this  morning  and  the  court  will 
look  up  this  matter?"  In  that  suggestion, 
so  far  as  the  record  shows,  Mr.  Jones  ac- 
quiesced until  he  came  into  this  court  It 
would  se<!m  that.  In  view  that  he  became 
one  of  the  principal  witnesses  in  the  case, 
the  court  at  least  ought  not  to  l>e  convicted 
of  error  merely  because  it  preferred  to  have 
the  other  counsel  conduct  the  case  and  make 
the  arguments. 

Moreover,  the  district  judge  saw  and 
heard  all  that  transpired,  heard  and  saw 
the  witnesses,  and  was  thus  in  a  better  posi- 
tion to  judge  of  the  weight  that  should  be 
given  to  their  statements  than  We  are,  and, 
unless  It  is  made  to  appear  from  the  record 
that  bis  findings  are  clearly  against  the  evi- 
dence, under  the  repeated  rulings  of  this 
?ourt  they  should  prevail.  Nor  should  the 
judgment  be  reversed  upon  a  mere  technl- 
?allty. 

As  before  stated,  upon  the  record  the  flnd- 
ngs  are  not  only  amply  justified,  but,  in  my 
judgment,    are   clearly    In   accordance    with 
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(2S  ArU.  601) 

BLACKFORD  «t  al.  v.  NEAVE8. 

(No.  IM9.) 

(Supreme  Court  of  Arizona.     April  6,  1922.) 

1.  Appeal  and  error  «=9B3I(3)— Coneluslons 
In  support  of  Judgment  presnmed. 

In  the  absence  of  findings  of  fact,  it  moat 
be  presumed  that  tbe  trial  court's  condnsions 
on  every  necessary  issue  were  such  as  would 
support  tbe  judgment 

2.  Appeal  and  error  «=9lOI  I  (I)— Judgment  on 
controverted  facts  sustained. 

Tbe  trial  court's  judgment  on  controverted 
questions  of  fact  should  be  sustained  when 
supported  by  substantial  evidence. 

3.  Sales  9=3479(2)  —  Under  oonditlonal  sala, 
sollor  may  retake  possession,  without  agreo'' 
nont,  on  buyer's  default. 

Under  an  absolute  sale,  leaving  part  of  the 
purchase  price  unpaid,  the  seller,  without  an 
express  agreement  for  Tescission  on  failure  to 
pay,  cannot  'retake  the  property,  but  may  only 
sue  for  tbe  purchase  price,  but  where  tbe  sale 
is  conditional,  the  seller,  retaining  title,  may 
retake  possession,  without  agreement  to  such 
effect,  on  the  buyer's  default 

4.  Sales  «=»479  (2)— Seller  may  retake  posses> 
sioD  on  buyer's  default,  without  resort  to 
courts. 

Under  a  conditional  sale,  the  seller  may 
retake  possession  on  the  buyer's  default  with- 
out resort  to  the  courts,  if  he  can  obtain  the 
property  without  a  breach  of  the  peace. 

5.  Sales  ®=9459— Whether  absolute  or  conitl' 
tlonal,  depends  on  parties'  intention  and  con- 
duct. 

Whether  a  sale  is  absolute  or  conditional,  at 
least  as  between  the  parties,  depends  chiefly 
on  tbeir  intention,  and  a  reservation  of  title 
may  be  implied  from  their  acts. 

6.  Sales  <s=346&— Conditional  sale  contract  val- 
id between  parties,  though  not  written. 

Under  Civ.  Code  li)13,  par.  3278,  a  con- 
ditional sale  contract  is  valid  as  between  the 
parties,  though  not  written. 

7.  Salos  9=9459  —  Evtdsnce  held  t»  support 
finding  tale  was  conditional. 

Evidence  held  sufficient  to  sustain  a  finding 
that  tbe  sale  of  an  automobile  was  conditional, 
title  remaining  in  tbe  seller,  subject  to  the 
making  of  future  payments,  as  set  forth  in  an 
escrow   agreement 


8.  Sales  <S=»I95  —  Buyer  aocepting  car  with 
knowledge  of  breach  of  warranty  not  excused 
from  further  payments. 
Buyers  who  took  possession  of  sn  automo- 
bile under  a  conditional  sale  contract,  with 
full  knowledge  of  tbe  seller's  breach  of  war- 
ranty of  deliverable  quality,  were  not  excused 
from  further  payments  until  tbe  seller  complied 
with  an  agreement  to  put  the  car  in  good  con- 
dition,  their  only  remedy  under  Civ.  Code  1013, 
he  weight  of  the  evidence.  The  judgment  pars.  5235,  5236,  being  to  set  up  such  breach 
;hould   therefore  be  aflSrmed.  J  in  diminution  of  the  price. 

«=3For  other  casaa  see  lame  topic  and  KBT-NUUBSR  In  all  Key-Numbered  DlgeBts  and  Indexes 
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9.  Sales  <8s»479(l2)— Buyers  not  entitled  to 
refund  on  seller's  rotaking  possession  on  de- 
fault. 
Buyers  of  an  antomobile  under  a  condi- 
tional gale  contract,  who  defaulted  on  their  pay- 
ments without  excuse  except  that  they  paid  out 
money  the  seller  should  have  paid  to  put  the 
car  in  good  condition  as  agreed,  and  took  it 
with  full  knowledge  of  such  breach,  were  not 
entitled,  on  the  seller's  retaking  the  car,  to  any 
refund  'of  money  paid  on  the  purchase  price,  in 
the  absence  of  an  agreement  to  such  effect,  or  a 
wrongful  act  by  the  seller,  but  must  tender  the 
balance  due  after  deducting  the  amount  the 
seller  should  have  paid. 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; A.  O.  McAlister,  Judge. 

Action  by  Mignon  Blackford  and  another 
against  Francis  Neaves.  Judgment  for  de- 
fendant, and  plaiutifts  aiH>oal.    Affirmed. 

W.  K.  Dial,  of  Safford,  for  appellant 

LOCKWOOD,  Superior  Court  Judge.  Plain- 
tiffs herein,  In  their  complaint,  alleged  that 
defendant  was  the  owner  of  a  certain  auto- 
mobile; and  that  on  Norember  9,  1917,  and 
at  Miami,  Ariz.,  he  sold  and  delivered  the 
same  to  plaintiffs  for  the  agreed  price  of 
$825,  $325  of  which  was  paid  at  the  time  of 
delivery,  and  the  balance  agreed  to  be  paid 
in  various  Installments.  The  defendant  at 
such  time  agreed  to  have  the  automobile  out 
in  running  order  at  his  expense,  but  that 
when,  several  days  after  the  sale,  plaintiffs 
went  to  get  the  car,  it  was  not  properly  re- 
paired, and  they  were  compelled  to  have  cer- 
tain work  dune  on  it,  which  they  did,  at  an 
expense  of  $44.50,  and  then  put  the  car  in 
the  rent  service  at  Deming,  N.  M.,  paying 
$51  license  fee,  and  earning  $8.95  per  day 
for  ten  days.  That  thereafter,  on  or  about 
the  24th  day  of  December,  defendant  went 
to  Deming  and  stole  the  car,  bringing  It  to 
Arizona,  whereupon  this  suit  was  commenced. 

Plaintiffs  further  alleged  that  they  had 
performed  all  the  conditions  of  their  con- 
tract, but  that  defendant  had  failed  and  re- 
fused to  abide  thereby,  and  that  they  were 
put  to  the  expense  of  $41.60  in  pursuing  him 
and  endeavoring  to  obtain  possession  of  the 
car,  claiming  general  damages  in  the  sum  of 
$560.60.    Defendant  pleads  a  general  denial. 

The  case  was  tried  to  the  court  without  a 
jury,  and  judgment  was  rendered  in  favor  of 
the  defendant  Motion  for  a  new  trial  was 
duly  presented  and  overruled,  and  plaintiffs 
appeal  from  the  order  so  overruling  said  mo- 
tion and  from  the  judgment 

Appellants  have  assigned  four  errors  In 
their  brief,  alleging  that  the  trial  court  erred 
in  its  holdings:  First,  that  defendant  could 
forcibly  take  possession  of  the  automobile  for 
any  default  in  payment,  and  retain  what 
hud  been  paid  thereon ;  second,  that  plain- 
tiffs waived  their  right  to  have  the  car  put 


in  a  deliverable  state  because  tbey  fumisbed 

the  necessary  parts  and  took  it  away ;  third, 
that  they  were  not  entitled  to  offset  the 
amount  they  paid  on  the  car  against  the  pur- 
chase price;  and  fourth,  that  a  vendor  cad 
retake  proi)erty  after  possession  had  l>een 
delivered,  when  vendee  has  made  default  in 
payments.  In  the  absence  of  a  forfeiture 
clause  in  the  contract 

[1,2]  The  trial  court  filed  no  findings  of 
fact,  but  we  must  presume  that  its  conclu- 
sions on  every  necessary  issue  were  such  as 
would  support  the  judgment  4  Corpus  Ju- 
ris, 778;  Croft  v.  Bain,  49  Mont  484,  143 
Paa  960.  If,  therefore,  there  is  sufilcient 
evidence  in  the  record  to  justify  the  judg- 
ment, it  should  be  sustained;  otherwise  it 
must  be  reversed,  for  tills  court  will  not  sub- 
stitute Its  opinion  on  controverted  questions 
of  fact  for  that  of  the  trial  court,  when  sub- 
stantial evidence  supports  the  judgment  of 
the  latter.  McGowan  v.  Sullivan,  5  Ariz. 
334,  52  Pac.  986;  De  Mund  Lbr.  Co.  ▼.  Stll- 
well,  8  Ariz.  1.  68  Pac.  543. 

[3, 4]  The  vital  point  in  the  case  is  wheth- 
er the  transaction  was  an  ordinary  sale,  with 
property  in  the  automobile  passing  to  the 
buyers  leaving  part  of  the  purchase  price 
unpaid;  or  a  conditional  sale,  where  the  poe- 
session  is  transferred,  but  the  ownership  re- 
tained by  the  seller,  until  after  full  payment. 
If  it  was  the  former,  defendant  undoubtedly 
had  no  right  to  retake  the  car,  as  it  is  ad- 
mitted he  did.  He  had  delivered  possession 
to  the  plaintiffs.  There  was  no  exprees 
agreement  for  rescission  of  the  contract  on 
failure  to  pay,  and  his  only  remedy  was  an 
action  for  the  purchase  price  of  the  goods. 
But  if  the  sale  was  only  conditional,  with 
the  title  retained  by  the  defendant,  the  law 
is  very  different.  Under  such  a  sale,  even 
in  the  absence  of  an  express  agreement  to 
that  effect,  on  the  failure  of  payment,  fbe 
vendor  may  retake  possession  of  the  prc^erty 
sold.  Pels  V.  Millen,  192  Mass.  13,  77  N^  E. 
1152 ;  Blanchard  v.  Cooke,  147  Mass.  215,  17 
N.  B.  313;  Smith  v.  Barber,  153  Ind.  3^ 
53  N.  E.  1014;  WiUiams  t.  WlUIams  (Miss.) 
23  South.  291.  Nor  does  be  need  to  resort 
to  the  courts  If  he  can  obtain  the  property 
without  a  breach  of  the  peace.  Sliireman  v. 
Jackson,  14  Ind.  459;  Proctor  t.  Tilton,  65 
N.  H.  3,  17  AU.  638. 

[1,6]  Now,  whether  or  not  a  sale  is  abso- 
lute or  conditional,  so  far  at  least  as  its  ef- 
fect between  the  parties  is  concerned,  like 
all  other  contracts,  depends  chiefly  on  tlieir 
intention,  and  a  reservation  of  title  may  be 
implied  from  their  acts.  Hammett  v.  Unne- 
man,  48  N.  Y.  399 ;  McManus  v.  Walters,  62 
Kan.  128,  61  Pac.  686;  Whitwell  v.  Vincent, 
4  Pick.  (Mass.)  449,  16  Am.  Dec.  355.  Nor 
is  a  written  contract  necessary  as  between 
the  parties.  Butts  v.  Screws,  96  N.  a  215; 
Blackwell  v.  Walker  (C.  C.)  6  Fed.  419;  Par. 
3278  B.  S.  A.  1913. 
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[7]  In  Tlew  of  the  undisputed  testimony 
that  a  bill  of  sale  was  made  out  and  placed 
in  escrow,  with  proTlslons  for  future  pay- 
ments, and  one  of  the  plaintiffs'  statements 
that  it  was  a  "bill  of  sale  or  condltlcHial  sale 
contract  I  don't  know  what  It  was,"  tlie 
trial  court  was  justified  in  finding,  as  it 
must  have  found  to  sustain  the  Judgment, 
that  the  transaction  was  one  of  a  conditional 
sale  where  the  title  was  to  remain  In  the  de- 
fendant, subject  to  the  making  of  the  future 
payments  set  forth  in  the  escrow  agreement. 
Such  being  the  case,  defendant  had  a  right 
to  retake  possessiem  of  the  car,  if  plaintiffs 
bad  failed  to  carry  out  their  agreement, 
without  a  legal  excuse  therefor. 

[8]  But  plaintiffs  contend  that  defendant 
agreed  to  pat  the  car  In  good  condition  be- 
fore delivery,  and  since  he  did  not  do  so, 
and  tbey  were  forced  to  pay  $44.50  to  make 
it  conform  to  the  contract,  they  were  excused 
from  further  payments  until  defendant  com- 
plied with  his  agreement  Admitting  that 
there  was  a  breach  of  warranty  of  deliver- 
able quality,  such  as  plaintiffs  allege,  after 
they  had,  with  full  knowledge  thereof  taken 
possession  of  the  car,  their  only  remedy  was 
to  set  up  such  breach  in  diminution  of  the 
price.  Paragraphs  0235  and  5236,  R.  S.  A. 
1913. 

[I]  By  the  terms  of  the  agreement,  $175 
was  due  on  the  purchase  price  when  defend- 
ant retook  the  car,  and  plaintiffs  only  claim 
a  damage  of  ,$44.50  for  failure  of  warranty. 
The  evidence  justifies  a  finding  that  they 
made  no  tender  of  what  was  the  balance  due 
on  November  17  and  December  8, 1917,  at  any 
time  prior  to,  or  at  the  date  when,  defendant 
demanded  either  the  car  or  his  money,  and 
that  they  were  then  unable  to  make  the  pay- 
ment. 

Since  the  trial  court  was  justified  in  find- 
ing that  the  transaction  was  a  conditional 
sale,  and  that  plaintUfs  had  failed  to  make 
their  payments,  without  legal  cause  therefor, 
the  only  i-emaining  question  is  whether  or 
not  on  defendant's  retaking  the  car,  plain- 
tiffs were  entitled  to  any  refund  of  the  money 
already  paid  thereon,  when  the  original 
agreement  is  silent  on  the  point  There  is  a 
sharp  conflict  <m  this  question.  Many  re- 
spectable authorities,  both  in  weight  and 
number,  hold  that  it  is  not  necessary  to  re- 
fund payments  already  made.  Fleck  v.  War- 
ner, 25  Kan.  492;  Lorain  Steel  Co.  v.  Nor- 
folk, etc.,  187  Mass.  600,  73  N.  B.  646;  Duke 
v.  Shackleford,  56  Miss.  652 ;  Tufts  v.  jyAr- 
cambal,  85  Mich.  185,  48  N.  W.  497,  12  L.  R. 
A.  446,  24  Am.  St.  Bep.  79;  Humeston  v. 
Cherry,  23  Hun,  141;  Morgan  v.  Kidder,  55 
Vt  367;  Baston  v.  Clifford,  68  111.  67,  18 
Am.  Rep.  647.  Others  rule  that  the  vendee 
may  recover  any  money  he  has  paid,  but 
usually  annex  to  this  right  the  duty  to  pay 
a  reasonable  sum  for  the-  use  of  the  prop- 
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erty.  Puffer,  etc,  Mfg.  Co.  v.  Lucas,  112 
N.  C.  377,  17  8.  B.  174,  19  I*  B.  A.  effi; 
Snook  V.  Raglan,  89  6a.  251,  16  S.  SI  364; 
Latham  v.  Davis  (0.  C.)  44  Ted.  862 ;  Shafer 
V.  Russel,  28  Utah,  444,  79  Pac.  559.  It  seems, 
however,  that  the  best  rule  has  been  laid 
down  in  Singer  Mfg.  Co.  v.  EUington,  103 
111.  App.  526,  wherein  the  court  says: 

"Contracts  of  the  kind  in  evidence,  ar«  in- 
tended to  secure  the  vendor  for  the  purchase 
money':  Tbey  should  not  be  construed  so  as  to 
give  the  vendor  both  the  property  and  money 
received  for  it,  unless  expressly  so  stipulated, 
or  unless  the  facts  In  the  case  disclose  no 
wrongfnl  act  in  the  vendor,  and  no  grounds  for 
relief  in  the  vendee." 

On  the  evidence  In  this  case,  I  cannot  say 
that  the  trial  court  was  not  justified  In  find- 
ing that  there  was  "no  wrongfnl  act  In  the 
vendor,  and  no  groimd  for  relief  in  the  ven- 
dee." Plaintiffs  defaulted  on  their  payments 
without  any  excuse  except  that  they  liad  paid 
out  $44.50,  which  defendant  should  have  paid. 
Having  taken  the  car  with  full  knowledge  of 
that  fact,  the  least  they  could  do  was  to 
tender  the  balance  admittedly  due,  after  de- 
ducting the  $44.50.    This  was  not  done. 

The  trial  court  having  been  Justified  on 
the  evidence  in  drawing  the  conclusion  that 
defendant  had  the  right  to  retake  the  car, 
and  that  plaintiffs  had  no  equitable  grounds 
for  relief  in  recovery  of  the  amounts  already 
paid  thereon,  the  Judgment  should  be  af- 
firmed. 

BOSS,  0.  J.,  and  FLANIQAN,  J,  concur. 

NoTX. — Judge  McALISTER,  being  disqual- 
ified, took  no  part  In  the  dedsiom  of  this  case. 


(23  Aril.  608) 

ARIZONA  FIRE  INS.  CO.  V.  DILLINGHAM. 
(No.   1855.) 

(Supreme  Court  of  Arizona.    April  6,  1922.) 

1.  iBsvranee  9=>328(2)— Agreemast  for  sx- 
ohange  held  to  show  title  to  property  Insured 
bad  passed  before  Are. 

Agreement  by  owner  of  an  insured  stock 
of  goods  to  exchange  the  stock  and  certain 
lands  owned  by  him  for  other  lands,  he  to  give 
possession  of  the  stock  immediately,  the  other 
party  to  apply  proceeds  from  the  sale  there- 
of to  the  indebtedness  assumed  by  him,  shows 
that  the  change  in  title  occurred  on  transfer 
of  possession,  which  was  before  the  fire  de- 
stroying the  goods,  though  no  deeds  for  the 
conveyance  of  the  lands  exchanged  had  then 
been  executed,  especially  where  the  conduct 
of  the  parties  was  in  accord  with  that  con- 
struction. 

2.  Evldeae*  «=>■  58(27)— Writing  Is  bast  avi- 
dence  of  terms  of  written  contrast. 

Where  the  parties  have  reduced  their  con- 
tract in  writing  which  is  dear  and  unambigu- 
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0U8,  the  writing  ia,  in  the  abscuce  of  fraud  or 
mistake,  the  best  evidence  of  the  terms  of  the 
agreement. 

3.  Contracts    $=3l70(l)— No    constniotlon    by 
parties  where  contraot  unambiguous. 

The  Interpretation  of  a  clear  and  unambign- 
ons  written  contract  is  for  the  court,  and  not 
for  the  parties  thereto. 

4.  Insurance  <3=9328(t)— Provision  in  lire  pol- 
icy against  change  of  Interest  Is  valid. 

The  provision  in  a  fire  insurance  policy 
making  it  void  if  any  change  tal(e  place  in  the 
interest,  title,  'or  possession  of  the  property 
without  the  consent  of  the  insurer  is  part  of 
the  New  York  standard  form  which  Civ.  Code 
1913.  par.  3440,  requires  every  insurance  com- 
pany doing  business  within  the  state  to  use, 
and  is  reasonable  and  valid. 

5.  Insurance  ^=3l46(3)— Insured  cannot  Ignore 
plain   requirements  of  policy. 

Though  the  courts  universally  strive  to 
nphold  the  right  of  the  insured  to  recover  and 
place  the  burden  upon  the  insurer  to  point  out 
wherein  the  terms  of  the  policy  have  been  vio- 
lated by  indubitable  and  conclusive  evidence, 
a  company  meeting  such  requirement  is  entitled 
to  protection  as.  much  as  any  other  litigant, 
and  the  insured  cannot,  vrith  absolute  im- 
munity, ignore  the  agreements  he  made  in  the 
policy. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  C.  D.  Dillingham  against  the 
Arizona  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals 
from  the  Judgment  and  from  the  order  re- 
fusing a  new  trial.  Reversed  and  remanded, 
witb  directions  to  dismiss  the  complaint. 

Ward  &  Griffith,  of  Phoenix,  for  appellant, 
Elbbe.v,  Bennett,  Gust  &  Smith  and  A.  T. 
Jjh  Prade,  all  of  Pboeniz,  for  appellee. 

ROSS,  C.  J.  This  Is  a  Bult  by  the  insured, 
C.  D.  Dillingham,  to  recover  from  the  insur- 
ance company  a  fire  loss.  The  policy,  run- 
ning for  one  year,  was  dated  March  3,  1919, 
and  covered  a  stock  of  general  merchandise 
which  was  destroyed  by  fire  on  May  24,  1919. 
The  insurance  company  refusing  to  pay  the 
loss,  suit  was  instituted  for  the  full  amount 
of  policy,  $2,000,  15  per  cent,  penalty,  and 
reasonable  attorney's  fees.  The  Insurance 
company  Hied  a  general  demurrer  to  the  com- 
plaint It  also  set  forth  in  its  answer  that 
the  InKured.  before  the  fire,  had  sold  and  de- 
livered possession  of  the  stock  of  merchan- 
dise to  one  J.  B.  Anderson,  who  continued 
to  carry  on  the  business,  selling  and  re- 
plenishing the  stock  of  goods;  that  said  sale 
and  delivery  of  possession  to  Anderson  was 
without  the  knowledge  or  consent  of  the  in- 
surer. It  is  alleged  that  such  sale  violated 
that  clause  of  the  contract  of  insurance 
against  any  change  in  the  Interest,  title,  or 
possession  of  the  property  without  the  con- 


sent of  insurer.  There  were  other  defenstve 
matters  In  the  answer,  but  this  statement 
will  present  the  vital  questions  at  issue.  The 
Jury  returned  a  verdict  for  the  fuU  amount 
of  the  insured's  claim.  Whereupon  the  court 
entered  Judgment  for  $2,000  damages,  and  the 
statutory  15  per  cent,  penalty.  The  court, 
after  taking  proof,  allowed  attorney's  fees  in 
the  sum  of  $400.  The  defendant.  Insurance 
company,  appeals  from  the  Judgment,  and 
from  the  order  refusing  a  new  trial. 

From  the  conclusion  we  have  come  to.  It 
will  be  necessary  for  us  to  consider  but  one 
of  the  errors  assigned.  At  the  close  of  the 
ease  the  appellant  moved  the  court  for  an  in- 
structed verdict,  and  we  think  the  court's  re- 
fusal to  grant  it  was  error.  One  of  the  con- 
ditions of  the  insurance  policy  was: 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  *  *  *  if  any  change, 
othen  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance  (except  change  of  oc- 
cupants without  increase  of  hazard)  whether 
by  legal  process  or  judgment  or  by  voluntary 
act  of  the  insured,  or  otherwise.    •    •    •  " 

It  is  not  contended  that  the  appellant  con- 
sented to,  or  knew  of,  any  change  in  the  in- 
terest, title,  or  possession  of  tb^  subject  of 
insurance  from  appellee  to  any  one  else. 

The  appellant  attached  to  its  answer  as  an 
exhibit,  and  also  introduced  in  evidence  to 
sustain  Its  contention  that  the  appellee  bad 
sold  the  stock  of  merchandise  and  delivered 
possession  thereof  to  one  J.  E.  Anderson,  the 
following  agreement: 

"An  Agreement  of  Sale. 

"This  agreement  made  and  entered  into  this 
1st  day  of  May,  1919,  between  C.  D.  DOlins- 
ham,  hereinafter  designated  the  'first  party,' 
and  J.  E.  Anderson,  hereinafter  designated  the 
'Second  party'    •    •    •    witnesseth:    That, 

"Whereas,  the  first  party  the  owner  of  m. 
stock  of  mixed  merchandise  consisting  of  gro- 
ceries, hardware,  dry  goods  and  drugs,  situated 
three  miles  north  from  Tolleson,  Maricop« 
County,  Arizona,  in  the  store  building  known 
as  'West  End  Store'  and  now  occupied  by  firat 
party  under  a  lease  on  said  building;  and  said 
first  party  being  also  the  owner  of  the  follow- 
ing described  land,  to  wit,  N.  E.  V4  of  Sec.  8, 
Tp.  12  N.,  range  26  W.  Ind.  M.,  in  the  state 
of  Oklahoma,  and  the  county  of  Rodger  \fills. 
and  consisting  of  160  acres.  Second  party  is 
the  owner  of  160  acres  of  laud  in  Beckham 
county,  state  of  Oklahoma  and  described  as  N. 
B.  %  of  Sec.  26,  Tp.  11  N.,  B.  22  W.  of  Ind.  M. : 

"Therefore,  said  first  party  contracts  to  sell 
unto  the  second  party  for  the  consideration 
hereinafter  stated,  the  stock  of  merchandise 
hereinbefore  described,  and  to  give  second  par- 
ty immediate  possession  thereof.  The  said 
second  party  agrees  to  assume  indebtedness  of 
first  party  for  scales,  oil  tank,  one  ton  trnck 
and  stock  of  merchandise  herein  described  to 
the  amount  of  twelve  hundred  fifty    ($1,250) 
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dollars.  It  being  understood  that  if  first 
part;  shonld  elect  to  retain  tlie  scales  referred 
to,  that  the  amount  of  indebtedness  assumed  by 
■econd  part;  shall  be  eleven  hundred  fifty  (|1,- 
ISO)  dollars  and  no  more.  That  the  first  part7 
assumes  all  other  indebtedness  that  may  be 
against   said  stoclc   of   merchandise. 

"First  party  further  agrees  that  as  soon 
as  he  can  conveniently  obtain  his  abstract  of 
title  to  the  lands  hereinbefore  described  as  be- 
longing to  him,  and  which  abstract  shall  show 
a  complete  title  in  him,  to  deed  the  same  to  sec- 
ond party  by  good  and  sufiSdent  deed  therefor, 
free  from  all  incumbrances  of  whatsoever  na- 
ture. And  In  consideration  of  the  foregoing 
covenants  by  the  first  party  hereto,  the  second 
party  hereto  agrees  to  make  a  good  and  suf- 
ficient deed  to  first  party  to  the  lands  herein- 
before described  aa  belonging  to  second  party, 
said  deed  to  show  the  lands  so  deeded  to  be 
free  from  all  incumbrances  except  a  mortgage 
thereon  in  the  sum  of  fifteen  hundred  ($1,500) 
dollars  which  said  incumbrance  the  first  party 
hereto  agrees  to  assume. 

"It  is  mutually  understood  between  both  par- 
ties hereto,  that  the  abstracts  of  title  to  said 
land  shall  be  obtained  in  a  reasonable  time 
from  this  date,  and,  shonld  any  latent  defects 
in  the  title  of  either  of  said  two  tracts  of  land 
be  found,  then  said  party  that  now  holds  the 
title  to  said  tract,  and  who  is  hereby  contract- 
ing and  selling  the  same  to  the  other  party, 
shall  have,  and  it  shall  be  his  duty  to  remove 
said  defects  therefrom.  It  is  further  under- 
stood that  by  the  taking  possession  Imme- 
diately of  the  stock  of  merchandise  hereinbe- 
fore described,  the  party  of  the  second  part 
shall  apply  all  moneys  received  from  sales 
thereof  for  the  purpose  of  replenishing  said 
stock  of  goods  and  liquidation  of  the  said  sum 
of  twelve  hundred  fifty  ($1,250)  dollars  until 
the  said  sum  of  twelve  hundred  fifty  ($1,230) 
rollars  is  fully  paid  and  discharged. 

"It  is  further  understood  and  agreed  that  the 
lands  that  are  hereby  contracted  to  be  ex- 
changed between  the  parties  hereto,  each  have 
crop  tenants  thereon  for  the  yean  1019,  and 
that  this  contract  carry  the  right  of  Immediate 
possession  to  each  of  said  tracts  of  land  to 
each  of  the  respective  parties  hereto  upon  the 
signing  hereof,  subject  to  the  rights  of  said 
tenants.  It  is  further  understood  that  should 
the  said  indebtedness  be  less  than  $1,250,  that 
second  party  will  pay  the  difference  between 
the  sum  of  indebtedness  and  that  of  $1,250. 

"Witness  our  signatures  hereto  the  day  above 
written.    C.  D.  Dillingham,  3.  E.  Anderson." 

The  day  of  the  date  of  the  above  a^ree- 
m«at  Anderson  took  charge  of  the  West  End 
Store  and  stock  of  merchandise  and  contin- 
ued In  charge  thereof  until  May  24th,  when 
the  bnildins  and  contents  were  destroyed  by 
fire.  During  that  time  the  stock  on  hand  was 
sold  from  day  to  day,  and  out  of  the  receipts 
Anderson  paid  some  $600  or  $700  of  the  debts 
be  had  assumed.  The  stock  was  replenished 
In  part  with  receipts  from  the  business,  and 
in  part  with  goods  bought  on  credit  and 
charged  to  Anderson.  Appellee  let  it  be  gen- 
erally known  to  bis  old  customers  that  he 
had  sold  the  store  to  Anderson.  He  intro- 
duced Anderson  to  tlie  wholesalers  of  Phoe- 
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nix  with  whom  he  had  been  trading  as  his 
successor  In  the  ownership  of  the  West  End 
Store,  and  advertised  in  a  local  paper  that  be 
had  sold  "bis  stock  of  goods  at  West  End 
Store  to  J.  E.  Anderson  on  the  8tb  day  of 
May."  Anderson  became  the  tenant  of  the 
store  building  and  attorned  to  the  landlord 
for  the  rent.  Appellee  did  not  quit  the  store, 
but  remained  there  and  employed  himself  in 
and  about  the  carrying  on  of  the  business  In 
the  capacity  of  an  employee,  according  to  the 
testimony  of  Anderson,  and  according  to  his 
own  admissions  and  statements  made  before 
the  fire. 

[1]  After  the  fire,  the  deeds  for  the  land 
mentioned  in  the  contract  not  having  been  ex- 
changed, and  the  deal  fully  consummated, 
appellee  took  the  position  that  there  was  no 
transfer  of  title,  interest,  or  change  of  pos- 
session of  the  stock  of  merchandise,  and  ac- 
tually testified  at  the  trial  that  he  remained 
In  the  store  after  Anderson  took  charge,  not 
as  an  employee,  but  as  owner.  In  other 
words,  he  testified  In  effect  that  there  was 
no  sale  of  the  goods  to  Anderson  and  no  de- 
livery of  possession,  and  that  none  was  in- 
tended until  the  exchange  of  the  deeds  for 
the  land.  This  position  of  appellee  is  in  di- 
rect convict  with  bis  written  agreement,  for 
therein  be  contracted  "to  gl\e  second  party 
(Anderson)  immediate  possession"  of  the 
stock  of  merchandise  with  the  power  and  au- 
thority to  sell  and  replenish  the  same  as 
though  he  were  the  absolute  and  uncondition- 
al owner,  and  the  following  condition  in  the 
agreement  of  sale  can  mean  nothing  less: 

"It  is  further  understood  that  by  taking  pos- 
session immediately  of  the  stock  of  merchan- 
dise hereinbefore  described  the  party  of  the 
second  part  (Anderson)  shall  apply  ail  moneys 
received  from  sale  thereof  for  the  purpose  of 
replenishing  said  stock  of  goods  and  liquidation 
of  the  said  sum  of  $1,250  until  the  said  sum  of 
$1,250  is  fully  paid  and  discharged." 

The  conduct  of  appellee  and  Anderson,  un- 
til the  fire,  was  In  entire  harmony  and  ac- 
cord with  the  terms  of  the  written  contract. 

[2,  3]  It  Is  elementaiy  where  the  parties 
hare  reduced  their  contract  to  writing.  In 
the  absence  of  fraud  or  mistake,  the  writing, 
being  clear  and  unambiguous.  Is  the  liest  evi- 
dence of  the  terms  of  the  agreement,  and  Its 
Interpretation  is  for  the  court,  and  not  for 
the  parties  thereto.  10  R.  C.  L.  1016,  (f  208, 
209.  It  is,  however,  too  evident  from  the 
conduct  of  the  parties  that  they  interpreted 
their  agreement  as  a  present  sale  and  deliv- 
ery so.  far  as  the  merchandise  is  concerned. 

The  evidence  is  that  some  of  the  goods  that 
were  destroyed  were  bought  by  Anderson  on 
his  personal  credit.  Just  what  proportion  is 
not  shown.  Other  goods  were  bought  by  An- 
derson and  paid  for  out  of  receipts  from  the 
business,  but  the  amount  is  not  given.  This 
would  depend  upon  the  daily  turnover,  and 
the  evidence  is  silent  on  that  point  Whatever 
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the  amount,  and  It  mlgbt  have  been  consider- 
able, these  goods  by  no  Juggling  of  the  facts 
were  appellee's.  He  did  not  buy  them,  did 
not  become  personally  responsible  for  them, 
did  not  own  them,  and,  of  course,  conld  not 
claim  indemnity  for  their  loss.  The  contract 
of  insurance  was  to  cover  apiiellee's  goods, 
and  not -some  one  else's. 

In  Phoenix  Insurance  Co.  ▼.  Quinette,  86 
Okl.  381,  128  Pac.  722,  it  appears  the  owner 
of  a  stock  of  merchandise,  after  securing  a 
policy  of  insurance  thereon  in  his  faror,  sold 
the  stock  to  one  Gray,  conditioned  upon  the 
title  not  passing  until  full  purchase  price 
was  paid.  The  contract  of  sale  authorized 
Gray  to  carry  on  the  business  and  to  replen- 
ish the  stock  as  absolutely  necessary,  and 
provided  that  any  stock  remaining  on  band 
after  full  purchase  price  was  paid  should  he 
Gray's.    The  court  said: 

"It  scarcely  seems  necessary  to  cite  au- 
thorities to  show  that  when  Gray  was  pat  in 
possession  under  the  contract  set  oat  above 
there  was  a  change  in  plaintiff's  interest.  Prior 
to  that  time  be  was  the  unqualified  and  uncon- 
ditional owner.  From  that  time  the  vendee 
was  in  possession.  He  could  sell  and  make 
title  to  articles  sold  oat  of  the  store  in  the 
coarse  of  the  ordinary  retail  business,  and  he 
could  and  did  bay,  in  his  own  name,  goods  to 
place  in  the  stock.  If  Gray  performed  his  con- 
tract, plaintiff  could  never  regain  the  posses- 
sion of  the  goods,  and  could  have  been  com- 
pelled to  make  a  further  conveyance  if  neces- 
sary. It  is  not  here  decided  whether  a  fur- 
ther conveyance  would  have  been  necessary  if 
Gray  had  paid  all  the  notes  according  to  the 
contract  Gray  had  paid  nearly  one-third  of 
the  purchase  price  before  the  fire,  and  could 
have  been  compelled  to  pay  the  remainder,  re- 
gardless of  the  loss." 

The  sale  In  the  Quinette  Case  diifered 
from  the  sale  in  the  case  at  bar  in  that  there 
the  insured  in  the  contract  of  sale  retained 
title  to  goods  until  paid  for,  whereas  in  this 
contract  of  sale  the  buyer  was  given  title  and 
placed  In  possession  of  the  stock  of  merchan- 
dise. It  is  too  plain  that  Anderson  could 
have  been  compelled  to  specifically  perform 
his  contract,  or,  failing  to  do  so,  to  pay  ap- 
pellee for  the  stock  of  merchandise.  Fire 
Ass'n  of  Philadelphia  v.  Perry  (Tex.  Civ. 
App.)  185  S.  W.  374,  is  a  case  where  the  in- 
-sured  conditionally  sold  some  billiard  and 
pool  tables,  the  buyer  taking  possession  and 
agreeing  to  pay  therefor  in  monthly  install- 
ments, and  in  a  suit  by  the  insured  to  recover 
on  the  policy  the  court  held: 

"  •  •  •  That  by  the  voluntary  contract  or 
agreement  of  the  plaintiffs  there  was  a  dhange, 
other  than  by  the  death  of  the  insured,  in  the 
interest,  title,   and  possession  of  the  insured 


property,  and  in  view  of  the  fact  that  the 
policy  of  insurance  provided  that  If  any  diange, 
other  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance,  the  entire  policy  shall  be- 
come void,'  plaintiffB  cannot  recover  in  their 
suit  upon  said  policy,  and  it  therefore  fol- 
lows that  the  court  erred  in  not  rendering  Jadg- 
ment  for  defendant,  Fire  Assodatian  of  Phila- 
delphia." 

[4]  The  provision  in  the  policy  daimed  to 
have  been  violated  by  appellee  Is  a  very  com- 
mon one.  It  is  a  part  of  the  New  Tork  stand- 
ard form  which  our  statute  (paragraph  3440, 
Oivil  Code)  requires  every  insurance  com- 
pany doing  business  in  Arizona  to  use. 

"These  conditions  against  alienation  or 
change  of  title  or  interest,  whether  appearing 
in  the  policy  itself,  or  in  the  by-laws  of  a 
mutual  company,  have  uniformly  been  upheld 
as  reasonable  and  valid."    26  C.  J.  228,  i  279. 

"A  policy  t>eing  only  an  agreement  to  indem* 
nits  insured  and  not  an  absolute  agreement  to 
pay  a  sum  of  money  when  property  is  destroy- 
ed, an  insurable  interest  at  the  time  of  the 
loss  is  as  absolutely  necessary  as  it  is  In  the 
inception  of  the  contraet."    Id. 

'Whatever  may  be  said  about  the  unsold 
part  of  the  goods  appellee  turned  over  to  An- 
derson, it  seems  certain  appellee  had  no  in- 
surable interest  whatever  in  the  replenish- 
ments made  by  Anderson. 

[5]  We  think  the  courts  universally  strive 
to  uphold  the  right  of  the  insured  to  recover, 
and,  when  the  in.surance  company  realsta  pay> 
ment,  place  the  burden  upon  it  to  point  out 
wherein  the  t^rms  of  the  iwlicy  have  been 
violated,  and  this  must  be  done  with  indubit- 
able and  conclusive  evidence.  When  this  re- 
quirement has  been  met  by  the  company  it 
is  entitled  to  protection  as  much  as  any  other 
litigant.  While  it  must  observe  the  terms  of 
its  contract  construed  most  favorably  to  pro- 
tect the  Insured,  the  latter  may  not,  with 
absolute  immunity,  ignore  what  he  lias 
agreed  to.  The  appellee  was  familiar  witti 
all  the  f&cts,  and  if  he  misconceived  the  law. 
and  failed  to  take  steps  necessary  to  protect 
his  rights  as  by  securing  modification  of  his 
insurance  policy,  it  was  his  fault  When  tbe 
changed  condition  of  the  property  took  place 
the  insurance  company,  under  its  agreement, 
was  relieved  from  further  responsibility. 

We  cannot  conceive  how,  under  the  state 
of  the  evidence,  it  would  be  possible  for  the 
appellee  to  recover,  and  it  is  accordingly  or- 
dered that  the  Judgment  of  the  lower  court 
be  reversed,  and  the  cause  remanded,  witb 
directions  to  dismiss  the  complaint 

McALISTER  and  FLANIOAN,  S3.,  ooncar. 
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(Supreme  Court  of  Nerad*. 


(No.  2S35.) 
April  6,  1922.) 


1.  Divorce  «»245(l)— Modlficatloi  of  deorae 
held  aatborlnd. 

Where  decree  of  divorce  provided  that  it 
might  be  modified  aa  to  allowances  to  wife  and 
child,  the  court  had  authority  aubsequ^tly  to 
modify  it  upon  a  proper  showing. 

2.  Appeal  aad  error  «=»948( I) —Appeal  aet 
eeaaldered  apea  evidence  la  absaaoe  of  bill 
of  oxeeptloas. 

Where  there  is  no  IhU  of  exceptions  in 
the  record  on  an  appeal  from  an  order  denying 
■  motion  to  diange  the  terms  of  a  decree  of 
divorce  so  as  to  disallow  an  item  for  the  sup- 
port of  a  child,  the  appeal  cannot  be  considered 
opon  the  evidence  nnder  St  1915,  c.  142,  {  6,  p. 
165. 

Appeal  from  District  Conrt,  Washoe  Conn- 
ty;    Tbomas  F.  Moran,  Jndge. 


Suit  by  Dorothy  Parsons  Dechert  against 
James  Flanagan  Dechert  From  an  order 
made  after  final  decree  granting  plaintiff  a 
divorce,  and  maldng  an  allowance  for  her 
support  and  for  the  support  of  a  minor  child, 
defendant  appeals.     Affirmed. 

Vernon  A.  Vrooman,  of  Beno  (Harrison 
ClarlE,  of  Beno,  of  counsel),  for  appellant 
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[1,  2]  The  conrt,  after  a  fnll  hearing  on 
the  motion,  denied  the  same ;  hence  this  ap- 
peal. A  motion  has  been  interposed  to  af- 
firm the  judgment,  for  the  reason  that  there 
is  no  bill  of  exceptions  in  the  record.  The 
decree  of  divorce  provides  that  It  may  be 
modified  as  to  the  allowance  mentioned,  and 
hence  the  court  would  have  aatbority  to 
modify  It  upon  a  proper  showing  (Sweeney 
V.  Sweeney.  42  Nev.  431,  179  Pac.  638);  but 
there  Is  a  wide  difference  between  the  modi- 
fication of  a  decree  in  re^)ect  to  such  a  mat- 
ter upon  the  ground  of  changed  conditions  of 
the  parties  and  the  entry  of  a  different  de- 
cree. This  Is  an  application  to  change  the 
decree  itself,  and  not  to  modi^  It  because 
of  changed  conditions  of  the  parties,  or  either 
of  them.  As  to  the  first  ground  of  the  mo- 
tion, it  Is  not  even  here  contended  that  the 
attorney  who  appeared  for .  the  defendant 
at  the  trial  of  tbe  case  violated  bis  instruc- 
tions. The  query  naturally  arises  whether 
the  court,  upon  an  application  of  this  kind, 
can  revamp  its  decree  and  enter  a  different 
one ;  also,  whether  the  court  Is  bound  by  an 
extrajudicial  agreement  of  the  parties  as  to 
an  allowance  for  a  minor  child.  But  we  do 
not  thinlc  we  can  consider  the  appeal  upon 
its  merits.  From  the  very  nature  of  tbe  ap- 
plication— ^that  Is,  of  the  grounds  thereof — 
to  change  the  terms  of  the  decree,  It  is  ap- 
parent that  no  reliance  can  be  based  upon 


for  respondent 


Cheney,  Downer,  Price*  Hawkins,  of  Beno.' *»»«  '^cord  proper  to  sustain  It,  since  none 

of  the  matters  relied  upon  appear  therefrom, 
or  could  appear  therefrom ;  hence  these  mat- 

COLEMAN.  J.  This  is  an  appeal  from  an !  ^t^K"""*.  ",*  ^'».^\*n.  "^'  attenUon.  If  at 
order  made  after  a  final  decree  granting  i  ""•  ^^  " '^"ly '«t"«l/'"  "^"'^P""^-  Tbe 
the  plalnUff  a  divorce,  and  making  an  aUow-|  P"''P'»«  »'  »  ""  »'  "cepUons  U  to  bring 
ance  for  her  own  support  and  for  the  support!  *°^  ^^  "»*''«  »  »"'  °^  *•»*  '^^''^  <*«  «'*" 
of  a  minor  child.  Something  more  than  a  •^«'"*  ^^^  *°d  '^^  "P""  *<^  "»«  t^'  «' 
year  after  the  decree  mentioned  had  been '  "  '^^-  Unless  the  evidence  Is  made  a  part 
entered,  a  moUon  was  mfide  to  change  Its  I  °^  "**  record  by  a  duly  settled  bill  of  ex- 
terms  so  as  to  disallow  the  Item  of  1100  per   ceptions,   it  cannot   be  considered   by   this 


month  for  the  support  of  the  child.  Four 
grounds  are  stated  in  the  motion  in  support 
thereof,  namely:  (1)  That  counsel  for  the 
defendant  was  Instructed  by  tbe  defendant 
not  to  consent  to  the  allowance  by  tbe  trial 
court  of  the  item  complained  of;  (2)  that 
the  said  item  bo  allowed  by  the  court  is  in 
violation  of  the  terms  of  an  agreement  made 
between  the  parties,  prior  to  the  trial  of^  ^ 
the  case,  settling  the  question  of  allowance  |  ^**  ^f'" 
for  the  wife  and  child;     t3)  that  It   i.-5   i,,    'l»ereln. 

violation  of  the  terms  of  a  certain  trust  deed  I     No  error  appearing  from  the  record  prop- 
execDted  by  the  defendant  to  secure  a  com-  *^^'  '*  ^  o"'  ^^^^  t°  affirm  the  order  ap- 
pliance with  the  terms  agreed  upon  In  said    P<*aled  from, 
agreement  settling  the  question  of  allowance       '*  1»  accordingly  so  ordered, 
for  the  wife  and  child ;    and   (4)    that  the  i 
plaintiff  committed  a  fraud  upon  tbe  court.       SANDEB8,  0.  J.,  and  DUOKEB,  J.,  eoncv. 


court  This  being  an  appeal  from  an  order 
made  after  final  Judgment,  the  bill  of  excep- 
tions must  be  settled  as  pointed  out  in  Stata. 
1915,  §  6,  a  142,  p.  166,  which  may  be  either 
by  stipulation  of  the  parties  or  order  of  the 
trial  Judge  or  of  tbe  court.  There  is  no  bill 
of  exceptions  in  the  record  on  appeal  in  this 
matter;  hence  we  cannot  consider  the  ap- 
peal upon  the  evidence.  Corcoran  v.  Dodge, 
204  Pac.  879,  and  cases  cited 
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(46  Not.  1) 

STATE  ex  rel.  WEBER  et  al.  v.  McFADDEN, 
Judge.    (No.  2532.) 

(Supreme  Court  of  Nevada.     April  6,  1922.) 

1.  Mandamua  ®=362  —  Determlnatlen  whether 
t»  etrike  report  from  court  flies  involves  Ju- 
dicial discretion. 

The  determination  whether  'to  strike  or  re- 
fuse to  strike  from  the  files  of  the  court  a 
report  by  the  grand  jury  involves' the  exercise 
of  purely  judicial  functions,  and  was  not  a 
ministerial  act,  and  will  not  be  controlled  by 
mandamus. 

2.  Mandamus  ®=328— Does  not  lie  to  oontrol 
Judicial  discretion. 

Mandamus  will  not  lie  to  control  judicial 
discretion  or  revise  judicial  action. 

Original  proceeding  In  mandamus  by  the 
State,  on  relation  of  John  Weber  and  others, 
against  C.  J.  McFadden,  Judge  of  the  Kinth 
Judicial  District  Court  in  and  for  White 
Pine  County.    Writ  denied. 

Anthony  Jurlch,  of  Ely,  for  petitioners. 

Chandler  &  Quayle,  of  Ely,  for  respondent 

DUCKER,  J.  This  te  an  original  proceed- 
ing by  the  state,  on  relation  of  John  Weber, 
W.  E.  Meyers,  and  R.  L.  Tucker. 

Among  other  matters  the  petition  relates 
that  said  petitioners  are  citizens  of  White 
Pine  county,  Nev.,  and  that  the  two  former 
were  coimty  commissioners  of  said  White 
Pine  county  durhig  the  years  19i9  and  1920, 
while  the  latter  now  is  such  county  commis- 
sioner and  chairman  of  the  board;  that  re- 
spondent was  during  said  years  and  now  is 
the  district  judge  of  the  Ninth  Judicial  dis- 
trict court  of  the  state  of  Nevada,  in  and  for 
said  county;  that  during  the  month  of  Jan- 
uary, 1921,  a  grand  jury  was  duly  and  reg- 
ularly Impaneled  by  the  respondent,  and  that 
on  the  23d  day  of  January,  1921,  said  grand 
jury  rendered  and  submitted  to  the  respond- 
ent a  report,  which  report  was  filed  with,  the 
derk  of  the  court;  that  In  said  report  these 
petitioners  are  charged,  while  acting  as  mem- 
bers of  the  board  of  county  commissioners 
of  said  county,  with  malfeasance  and  non- 
feasance in  office,  and  are  further  charged 
with  having  committed  numerous  public  of- 
fenses while  acting  In  the  above  capacity,  and 
are  further  charged  with  defrauding  said 
White  Pine  county  of  large  sums  of  money  In 
connection  with  the  building  of  a  county  hos- 
pital by  said  county  during  their  term  of  of- 
fice, and  are  further  charged  with  misapply- 
ing funds  belonging  to  said  county;  that  in 
said  report  petitioners  are  charged,  while  act- 
ing as  members  of  the  board  of  county  com- 
missioners of  said  county,  with  having  violat- 
ed various  statutes  of  the  state  concerning 
the  duties  of  county  commissioners,  and  of 
defrauding  said  county  of  large  sums  of  mon- 


ey; that  by  said  report  petltlonem  are  pub- 
licly called,  described,  and  denounced  as  plon- 
derers  of  the  county  treasury  of  said  White 
Pine  county;  that  the  said  report  of  the  grand 
Jury,  within  a  few  hours  after  being  filed, 
was  published  in  full  in  three  newspapers'of 
said  county  having  a  wide  circulation  there- 
in; that  shortly  after  said  report  was  filed 
petitioners  requested  respondent,  in  writing, 
to  cause  said  grand  jury  to  reconvene  for 
the  purpose  of  considering  further  the  charg- 
es contained  in  said  report  concerning  them, 
and  to  find  either  an  indictment  or  present- 
ment against  said  petitioners,  it  said  grand 
jury  had  evidence  sustaining  the  said  diarg- 
es,  or  to  exonerate  said  petitioners  there- 
from; that  on  the  25th  of  B^bruary  the  re- 
spondent in  writing  advised  these  petltion«8 
that  the  grand  Jury  would  reconvene  on  the 
2d  day  of  March  to  consider  the  matter  con- 
tained in  their  petition;  that  on  the  date 
last  mentioned  said  grand  Jury  did  recon- 
vene and  filed  their  second  report  to  respond- 
ent, but  found  no  indictment  or  presentment 
against  petitioners,  and  further  refused  to 
exonerate  them  of  the  charges  in  said  report 
made  against  them:  that  on  the  1st  day  of 
October,  1921,  petitioners  filed  and  present- 
ed to  restwndent  a  motion  and  petition  pray- 
ing for  an  order  expunging  and  striking  from 
the  files  of  said  court  said  r^>ort  of  the 
grand  Jury  of  January  23,  1921,  whldi  aaid 
motion  and  i)etition  were  denied  by  respond- 
ent on  the  grounds  and  for  the  reasons  that 
the  report  of  the  grand  Jury  was  a  privileg- 
ed communication.  The  petition  farther  re- 
cites that  petitioners  as  citizens  and  public 
oflicers  of  said  county  have  had  the  respect 
and  confidence  of  the  people  of  the  county 
and  of  their  friends  and  acquaintenances, 
and  have  never  heretofore  been  charged  with 
violation  of  any  law;  that  by  reason  of  said 
charges  and  the  publication  thereof,  and  the 
refusal  of  the  grand  jury  to  either  find  an 
indictment  or  presentment  against  petition- 
ers, thereby  giving  them  an  opportunity  to 
def^id  themselves,  and  the  refusal  of  re- 
spondent to  expunge  said  report  from  the 
records  of  his  court,  these  petitioners.  In  the 
eyes  of  the  public,  stand  convicted  of  serious 
crimes,  and  they  and  their  families  are  forc- 
ed to  submit  to  disgrace  and  humiliation: 
that  the  charges  are  false  and  prompted  by 
malice;  that  it  was  the  duty  of  respondent 
to  refuse  to  permit  the  report  to  be  filed,  and. 
having  ordered  the  same  to  be  filed,  upoo 
ascertaining  the  contents  thereof,  it  was  his 
duty  to  order  the  same  stricken  and  expung- 
ed from  the  records;  and  that  petitioners 
have  no  plain,  speedy,  or  adequate  remedy  at 
law. 

The  petition  concludes  with  a  prayer  that 
this  court  enter  an  order  commanding  re- 
spondent to  mter  an  order  summarily' ex- 
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[Hinging  and  striking  said  report  from  the 
files  of  said  court  A  copy  of  the  report  of 
tbe  grand  Jury  containing  the  charges  com- 
plained of  is  attached  to  and  made  a  part  of 
tbe  petition. 

Upon  tbe  appUcatloa,  tbe  alternative  writ 
}f  mandamus  Issued  out  of  this  court,  and 
:o  this  writ  and  the  petition  respondent  filed 
1  demurrer.  The  demurrer  sets  out  four 
grounds,  namely: 

(1)  That  the  act  sought  to  be  coerced  is 
lot  a  ministerial  act 

(2)  That  petlttoners  do  not  show  a  certain 
)r  clear  right  to  have  the  grand  Jury's  re- 
tort expunged. 

(3)  That  the  refusal  of  respondent  to  make 
ts  order  to  expunge  the  report  was  a  part 
if  respondent's  Judicial  functions  and  in  the 
xerclse  of  his  Judicial  discretion. 

(4)  That  the  petition  shows  that  respond- 
nt  has  already  heard,  considered,  and  acted, 
nd  tbe  manifest  purpose  of  this  proceeding 
i  to  review  or  correct  such  conclusion  and 
ction. 

[1,2]  Counsel  for  respondent  insist  that 
inndamas  is  not  a  proper  remedy  in  this 
n9e,  and  we  agree  with  their  contention. 
Whether  it  was  resiwndent's  legal  duty  un- 
er  the  facts  stated  in  the  petition  to  grant 
le  motion  cannot  be  Inquired  into  in  this 
roceedlng.  The  act  sought  to  be  reviewed 
Dd  reversed  was  not  a  ministerial  act  The 
Bwer  to  strike  or  refuse  to  strike  the  report 
•om  the  flies  of  the  court  involved  the  exer- 
se  of  purely  Judicial  functions.  It  is  a  rule 
'.  general  acceptance  that  mandamus  will 
jt  lie  to  control  discretion  or  revise  jndi- 
al  action.  18  R.  C.  L.  297-299;  High's  Ex- 
aordinary  Legal  Remedies  (3d  Ed.)  pp.  81, 
'.,  169,  174.  This  rule  is  well  settled  In 
lis  state.  State  v.  Curler,  4  Nev.  445;'  State 
:  rel.  Hetzel  ▼.  Board  of  Commissioners  of 
ureka  County,  8  Nev.  309;  Hoole  v.  Kin- 
?ad,  16  Nev.  217;  State  v.  Curler,  26  Nev. 
7,  67  Pac.  1075;  State  v.  District  Court,  40 
BV.  163,  161  Pac.  510.  In  the  latter  case 
is  court  recognized  tbe  general  acceptance 

the  rule  In  the  following  language: 

"It  needs  no  dtation  of  authority  to  support 
e  well-established  role  that  the  writ  of  man- 
inus  will  not  assume  tbe  function  of  a  writ 

error,  nor  will  it  serve  to  require  tbe  in- 
rior  tribunal  to  act  in  a  particular  manner  or 

enter  any  particular  Judgment  or  order.  On 
e  contrary,  it  serves  only  to  compel  tbe  do- 
;  of  some  act  which  it  is  tbe  clear,  legal  duty 

the  lower  court  in  some  way  to  do." 

The  present  case  does  not  fall  within  the 
Lss  of  cases  decided  by  this  court  in  which 
was  held  that  the  general  rule  did  not 
ply;  as  State  v.  Murphy,  19  Nev.  89,  6  Pac. 
),  in  which  it  was  held  that  the  rule  had 
application  to  tbe  determination  of  prellm- 
iry  questions  relating  to  the  settlement  of 
statement  on  motion  for  a  new  trial,  or 
jyd  V.  District  Court,  36  Nev.  349,  135  Pac. 


922,  4  A.  ;j.  R.  646,  and  Roberts  et  aL  y.  Sec- 
ond Judicial  Dlst  Court,  43  Nev.  832,  185 
Pac.  1067,  in  which  cases  it  was  determined 
that  mandamus  was  a  proper  remedy  to  com- 
pel a  district  court  to  assume  Jurisdiction 
and  try  a  cause  on  appeal,  when  it  has  er- 
roneously decided  that  it  had  no  Jurisdiction. 
In  the  present  case  no  preliminary  ques- 
tion was  involved,  nor  did  the  court  decline 
to  proceed  to  determine  the  matter  present- 
ed by  the  motion.  On  the  contrary,  it  en- 
tertained the  motion,  and  made  its  order  re- 
fusing to  strike  the  report  of  tbe  grand  Jury 
from  the  flies  of  the  court  We  cannot  now, 
under  tbe  rule  stated,  issue  the  writ  of  man- 
date to  review  the  Judgment  of  the  lower 
court  We  are  aware,  and  counsel  for  peti- 
tioner by  citation  has  pointed  out,  that  in 
some  Jurisdictions  mandamus  has  been  em- 
ployed to  control  discretion  and  revise  Judi- 
cial action,  but  the  decisions  to  this  effect 
are  contrary  to  tbe  great  weight  of  authori- 
ty. Of  this'Cbaracter  Is  the  case  of  Bennett, 
Pros.  Atty.,  v.  Kalamazoo  Clrpult  Judge,  183 
Mich.  200,  150  N.  W.  141,  Ann.  Cas.  19ieE, 
223,  cited  by  counsel  for  petitioners.  In  which 
tbe  writ  of  mandamus  was  issued  to  expunge 
from  the  records  of  the  circuit  court  a  report 
of  a  grand  Jury  assailing  the  official  conduct 
of  a  prosecuting  attorney.  In  High's  E>xtraor- 
dlnary  Legal  Remedies  (3d  Ed.)  the  author 
comments  on  tbe  exceptional  scope  given  to 
the  writ  of  mandamus  in  the  jurisdiction  of 
Michigan.    At  page  106  he  says: 

"A  similar  departure  from  tbe  well-establish- 
ed rule  denying  the  writ  for  the  correction  of 
errors,  which  are  ordinarily  redfessed  by  writ 
of  error  or  appeal,  is  noticeable  in  Michigan. 
The  cases  illustrative  of  this  departure  from 
the  general  doctrine  seem  to  rest  in  part  upon 
tbe  theory  that  the  granting  of  a  mandamus  to 
direct  the  action  of  a  subordinate  judicial  tri- 
bunal is  the  appropriate  exercise  of  a  super- 
visory judicial  control,  and  is  in  the  nature  of 
appellate  action,  and  in  part  upon  the  absence 
or  inadequacy  of  other  legal  remedies." 

There  is  nothing  in  any  of  the  decisions  of 
this  court  cited  or  discussed  by  counsel  for 
petitioners  at  variance  with  the  general  rule 
which  prevents  the  issuance  of  the  writ  of 
mandamus  to  review  and  correct  Judicial 
acts.  In  State  ex  rel.  Torreyson  v.  Board  of 
CJounty  Cora'rs,  22  Nev.  263,  38  Pac.  668,  the 
writ  was  denied  because  the  petitioner  had 
another  adequate  remedy  at  law.  The  plain 
implication  of  the  language  used  in  the  opin- 
ion Is  that,  even  though  the  petitioner  was 
otherwise  entitled  to  the  writ,  it  could  not 
issue  because  the  relief  sought  could  be  ob- 
tained by  means  of  another  remedy  at  law. 
The  language  employed  does  not  mean  that 
the  writ  will  Issue  In  all  cases  where  no  oth- 
er adequate  remedy  is  available.  The  case 
of  State  of  Nevada  v.  Wright,  10  Nev.  167, 
has  no  bearing  upon  the  question  of  the  pro- 
priety of  the  writ  in  the  present  case.    The 
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case  of  State  ▼.  Gonunlsslcmers  Lander  Coun- 
ty, 22  Nev.  71,  35  Pac.  300,  also  eltefl  and  dis- 
cussed by  counsel  for  petitioners,  does  not 
sustain  his  contention. 

The  general  rule  that  tbe  writ  of  manda- 
mus  will  not  issue  to  control  discretion  or 
revise  judicial  action  was  recognized  in  that 
case,  but  it  was  held  that  the  questions  con- 
cerning which  it  was  claimed  the  board  of 
county  commissioners  must  exercise  judg- 
ment or  discretion  were  "merely  preliminary 
ones  to  the  main  question  of  whether  it  was 
their  duty  to  aUow  the  claim."  The  refer- 
ence In  the  latter  decision  to  the  tests  adopt- 
ed in  Wood  T.  Strother,  76  Cal.  545,  18  Pac. 
766,  9  Am.  St.  Rep.  249,  to  determine  the 
propriety  of  a  writ  of  mandate,  namely, 
whether  the  determination  of  the  tribunal 
sought  to  be  coerced  was  intended  by  law  to 
be  final,  and,  tf  not,  whether  there  was  any 
other  plain,  speedy  and  adequate  remedy  at 
law,  was  merely  a  suggestion. 

The  principle  recognized  and .  allied  in 
State  V.  Mnrphy,  supra,  was  declared  to  be 
decisive  of  the  question  presented  In  State 
V.  Commissioners  Lander  County. 

The  decisions  cited  wherein  matter  held 
to  be  contemptuous  of  this  court  has  been 
ordered  stricken  from  its  flies  and  from  the 
records  of  the  district  court  are  not  at  all 
■in  point,  even  up<Mi  the  main  question-  which 
petitioners  seek  to  have  determined  in  this 
proceeding,  that  it  is  their  legal  right  to  have 
the  report  of  the  grand  Jury  stricken  from 
the  files  of  the  court  Certainly  the  principles 
involved  in  those  cases  are  not  applicable 
to  the  question  presented  here.  As  stated  bj 
counsel  for  respondent,  the  rules  governing 
contempt  of  court  are  very  different  from 
the  rules  governing  the  Issuance  of  a  writ 
of  mandamus,  and  there  is  no  analogy  be- 
tween them. 

The  writ  must  be  denied;  and  It  la  so  ot^ 
dered. 

SANDERS,  0.  J.,  and  COLEMAN,  J.,  con- 
cur. 


(UO  Kan.  686) 

STEVENS  et  at.  v.  DIMKE  at  al.* 
(No.  23548.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(8vllahu$  hy  the  Court.) 
Wills  i9=>268— Order  denying  state  board  of 
administration's  application  to  be  made  a  de- 
fendant and  resist  attack  upon  will  leavino 
property  to  State  Orphans'  Home  held  error. 
A  will  was  made  and  probated  leaving  one 
cent  to  each  of  the  testator's  four  broibers  and 
two  sisters,  providing  for  funeral  expenses  and 
a  monument,  and  giving  the  rest  of  his  property 
to  the  trustees  of  the  State  Orphans'  Home. 


A  part  of  the  heirs,  induding  one  of  the  broth- 
ers, brought  an  action  to  set  aside  the  win  be- 
cause of  the  testator's  incapacity,  naming  as 
defendants  one  of  the  sisters,  the  administra- 
tor, and  the  state  board  of  administration  and 
its  members,  who  constitute  the  tniateea  of 
the  home.  The  board  upon  a  spedal  appear- 
ance moved  to  quash  the  service  on  it  oecauae 
it  represented  the  state  and  could  not  be  sued 
without  its  consent,  and  the  motion  was  sus- 
tained. The  sister  who  was  a  defendant  filed 
an  answer  consisting  of  a  general  denial.  The 
administrator  filed  an  answer  raising  no  issue. 
A  receiver  was  appointed  to  take  charge  of  the 
real  estate  left  by  the  testator.  A  trial  was 
had  between  the  plaintiff,  on  the  one  hand,  and 
the  answering  defendants,  on  the  other,  and  a 
judgment  was  r«idered  setting  aside  the  will. 
Nearly  three  months  later,  bnt  before  the  ex- 
piration of  the  term  of  court,  the  board  of  ad- 
ministration asked  to  be  made  a  defendant  and 
to  be  permitted  to  resist  the  attack  upon  the 
will.  The  application  was  denied,  and  from 
that  roling  the  board  appeals.  It  is  held  that, 
in  view  of  the  facts  that  after  the  board  had 
caused  the  service  upon  it  to  be  qnashed  the 
situation  was  changed  by  the  appointment  of  a 
receiver  for  the  real  estate,  and  that  the  trial 
was  had  and  judgment  rendered  solely  between 
parties  having  no  substantial  adverse  interests, 
the  court  should  have  granted  the  request  of 
the  board  for  permission  to  become  a  party  and  . 
make  a  defense. 
West,  J.,  dissenting. 

Appeal  from  District  Court;  Sumner 
County. 

Action  by  Joshua  Stevens  and  others 
against  Emma  Dimke  and  others  to  set  aside 
a  will,  in  which  the  defendant  State  Board 
of  Administration,  trustees  of  the  State  Or- 
phans' Home,  appeared  specially  and  moved 
to  quash  summons  because  representing  the 
state,  which  could  not  be  sued  without  its 
consent,  and  the  motion  was  sustained,  and 
the  State  Board  of  Education  appeals  from 
an  order  denying  its  aubsequent  application 
to  be  made  a  defendant  and  to  be  permitted 
to  resist  the  attack  upon  the  will.  Order  re- 
versed, and  cause  remanded,  with  directiona 
to  grant  application. 

Richard  J.  Hopkins,  Atty.  Gen.,  3.  K.  Ban- 
kin,  of  Topeka,  and  Ed  T.  Hackney,  of  Well- 
ington, for  appellant. 

James  Lawrence,  of  Wellington,  for  appel- 
lees. 

MASON,  J.  James  Alexander  Stevens  died 
leaving  a  will  by  which,  after  providing  $200 
for  funeral  expenses  and  $300  for  a  monu- 
ment and  bequeathing  one  cent  to  eaCh  or 
four  brothers  and  two  sisters,  he  gave  all 
the  rest  of  his  property  to  the  trustees  of 
the  Orphans'  Home  of  the  state  of  Kansas. 
The  will  was  duly  probated,  and,  the  p^aon 
it  named  as  executor  having  removed,  an  ad- 
ministrator   was   appointed.     Thereafter   • 
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number  of  his  helra,  indadlng  at  least  (me 
brother  and  a]n>areiitly  some  neidiewB  and 
nieces,  brought  an  action  to  set  aside  the 
Till  on  the  ground  of  the  testator's  want  of 
capacity.  The  defendants  named  in  the  peti- 
tion were  Ihnma  Dlmke,  one  of  the  sisters, 
James  Stevens,  who  seems  not  to  hare  en- 
tered an  appearance  or  to  have  been  served 
with  snmmons,  the  administrator,  and  the 
board  of  administration  (and  its  members), 
which  is  the  board  of  trustees  for  the  Or- 
phans' Home.  Laws  1917,  c.  297,  i{  14,  17. 
The  board  of  administration  made  a  special 
appearance  and  moved  to  set  aside  the  serv- 
ice of  summons  npon  it  and  dismiss  th^  ac- 
tion on  the  ground  that,  aa  it  represented 
the  state  in  the  matter.  It  could  not  be  sued 
with  respect  thereto  without  its  consent,  up- 
on the  authority  of  Construction  Co.  v.  Board 
of  Administration,  105  Kan.  291,  182  Pac.  3S6. 
On  September  2,  1919,  this  motion  was  sus- 
tained; the  form  of  the  order  being  that  the 
service  of  summons  upon  the  board  and  its 
members  was  quashed  and  the  action  dis- 
missed as  to  them  without  prejudice. 

On  June  6,  1919,  the  administrator  filed 
an  answer  raising  no  issue,  but  setting  out 
merely  that  he  claimed  only  such  Interest 
in  the  estate  as  arose  from  bis  official  capac- 
ity. On  the  same  day  the  defendant  £mma 
Dlmke  filed  a  general  denial.  On  October 
1.3,  1919,  on  motion  of  the  plaintlfTs,  the 
court  appointed  a  receiver  to  take  charge  of 
the  real  estate  owned  by  the  testator  at  the 
time  of  bis  death.  On  January  9,  1920,  a 
trial  was  bad  between  the  plaintiffs,  on  the 
one  hand,  and  defendant  Emma  Dlmke  and 
the  administrator,  on  the  other,  as  the  result 
of  which  the  court  on  January  16,  1920,  rea- 
dered  a  judionent  setting  aside  the  will  on 
the  ground  of  a  want  of  testamentary  ca- 
pacity. On  April  7,  1920,  the  board  of  ad- 
ministration asked  to  be  made  a  defendant 
and  to  be  permitted  to  defend  the  capacity 
of  the  testator,  which  application  was  on 
February  25,  1921,  heard  and  denied.  The 
board  appeals  from  that  mling. 

No  one  other  than  the  board  of  adminis- 
tration had  any  real  interest  in  resisting  the 
action  to  set  aside  the  will.  The  interest 
of  the  other  legatees  to  whom  one  cent  each 
had  been  bequeathed  was  not  substantlaL 
The  board  was  not  only  a  necessary  party, 
but  the  sole  party  to  be  materially  benefited 
by  the  upholding  of  the  will.  Except  for  its 
immunity  from  being  sued  without  its  cpn- 
sent,  the  court  teight  properly  have  required 
it  to  be  made  a  party  if  the  plaintiff  had 
not  undertaken  to  do  so.  Gen.  Stat.  1915,  | 
6930.  If  the  situation  had  been  such  as  to 
make  the  board  merely  a  proper  party — ^If 
without  its  presence  there  bad  been  a  real 
controversy  between  adverse  claimants — the 
refusal  to  permit  the  board  to  Intervene  after 
It  had  effectively  resisted  the  effort  of  the 
plaintiff  to  bring  it  in  by  sununons  might 
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be  regarded  as  wdl  within  the  dlscretlcHi  of 
the  court  under  the  prec^t  that  "he  who 
will  not  when  he  may,  when  he  will  he  shall 
have  nay."  In  this  connection  it. is  to  be 
borne  in  mind,  however,  thAt  the  board's 
challenge  of  the  plaintiffs'  right  to  sue  It 
without  its  consent  bad  no  necessary  con- 
nection with  its  deciding  whether  or  not  as 
a  matter  ot  policy  It  should  become  a  party 
to  the  litigation.  Moreover,  it  was  not  bound 
to  anticipate  the  appointment  of  a  receiver 
for  the  real  estate  left  by  the  testator,  and 
that  step  created  what  might  justly  be  re- 
garded as  a  new  reason  for  its  desiring'  to 
intervene.  If  within  a  few  days  after  the 
sustaining  of  Its  motion  to  quash  the  service 
or  after  the  appointment  of  the  receiver  the 
board  had  asked  to  be  made  a  defendant, 
it  would  have  had  a  clear  right  to  have  its 
request  granted,  and  doubtless  It  would  have 
been  granted.  The  only  doubt  as  to  its  being 
entitled  to  resist  in  the  present  proceeding 
the  setting  aside  of  the  will  grows  out  of 
its  having  failed  to  ask  an  opportunity  to  do 
so  until  nearly  three  months  after  Judgment 
had  been  rendered  between  the  other  par- 
ties, although  the  application  was  filed  before 
the  expiration  of  the  term  of  court  In  an 
ordinary  case — one  in  which  there  was  a  real 
controversy  to  be  determined  between  the 
other  parties — this  delay  would  be  fatal  to 
the  board's  contention  that  it  was  error  to 
refuse  to  allow  it  to  intervene  at  so  late  a 
stage  of  the  proceedings.  But,  as  already 
said,  there  can  be  no  substantial  basis  for 
Adjudicating  the  validity  of  a  will  upon  is- 
sues made  between  parties  whose  Interests 
are  the  same,  between  all  the  heirs  but  one 
against  the  remaining  heir,  who  in  common 
with  at  least  one  of  the  plaintiffs  was  given 
by  the  terms  of  the  will  a  legacy  of  one 
cent  Whatever  the  Issues  and  the  interests 
of  the  parties  bad  been,  the  judgment,  of 
course,  could  not  have  affected  the  rights  of 
the  board,  because  of  its  not  being  a  imrty. 
Here,  however,  the  judgment  was  not  be- 
tween adversary  parties  and  accomplished 
nothing.  It  is  doubtless  true  that  the  rights 
of  the  board  could  be  determined  and  pro- 
tected in  some  other  action  brought  by  it. 
But  a  direct  contest  of  the  will  is  the  natural 
proceeding  for  the  settlement  of  the  ques- 
tion of  the  testator's  capacity.  Why  the 
plaintiffs  should  not  welcome  the  bringing  in 
of  the  real  party  in  Interest  is  not  clear._  If 
the  action  was  worth  bringing  at  all^  it 
would  seem  worth  while  to  have  It  tried  in 
such  a  way  as  to  reach  a  decisive  result 
In  view  of  the  exceptional  circumstances 
stated,  we  think  the  court  should  have  sus- 
tained the  board's  application  to  be  allowed 
to  resist  in  this  action  the  attack  upon  the 
validity  of  the  wllL 

In  the  appeal  the  board  seeks  also  to  chal- 
lenge the  action  of  the  court  in  allowing  the 
case  to  proceed  to  Judgment  in  the  absence  of 
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a  defendant  having  an  adverse  Interest  We 
do  not  regard  that  action  as  reviewable  at 
the  instance  of  the  board  in  this  proceeding. 

The  order  denying  the  board's  application 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  grant  it 

All  the  Justices  concurring. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
PORTER,  MARSHALL,  and  DAWSON,  JJ., 
concurring. 

WEST,  J.  (dissenting).  Section  14,  c  297, 
Laws  of  1917,  puts  the  Orphans'  Home  "under 
the  control  of  such  business  manager  and 
the  state  board  of  administration."  Section 
15  authorizes  the  board  "to  bring  all  suits 
and  institute  or  defend  any  and  all  proceed- 
ings necessary  to  be  brought  or  defend  in 
any  action  to  protect  the  interests  of  the 
state  herein  and  carry  out  the  provisions  of 
this  act  to  hold  property,  and  receive  and 
execute  trusts  for  any  or  all  said  institu- 
tions.   •    •    •  " 

This  will  gave  the  property  to  "the  trus- 
tees of  the  Orphans'  Home  of  the  state  of 
Kansas,"  who  are  the  members  of  this  board. 
Some  heirs  sued  to  break  the  wlU  and  made 
the  board  defendant.  The  board  appeared 
specially  and  as^serted,  among  other  things, 
that  the  court  had  no  Jurisdiction  over  it, 
claiming  that  the  suit  was  one  against  the 
state.  After  this  motion  was  granted,  and 
there  appeared  danger  of  losing  the  devise, 
the  board  came  back  and  asked  to  be  made 
a  jmrty,  and  the  court  very  consistently  told 
it  to  stay  out  where  it  had  chosen  to  stay. 
It  was  its  duty  to  defend  the  suit  In  the 
first  instance  In  obedience  to  the  statute 
quoted. 

The  universal  rule  is  that  even  when  a 
state  itself,  not  merely  an  administrative 
board  once  consents  to  be  sued  or  brings  a 
suit,  "it  will  be  held  to  have  laid  aside  its 
sovereignty  and  to  have  taken  on  the  garb 
of  an  ordinary  suitor,  so  far  as  concerns 
all  proper  matters  of  adjudication  growing 
out  of  the  cause  sued  on."  25  R.  C.  L.  410, 
i  40:  Moore  v.  Tate,  87  Tenn.  725.  11  S.  W. 
m^.  10  Am.  St  Rep.  712.  So  far  as  the 
bonrd  of  administration  is  concerned,  "it 
would  not  when  it  could"  and  ought  not  now 
to  be  heard  to  complain  beonnse  the  court 
ruled  consistently  with  its  own  first  choice. 


(110  Kan.  693) 

EMRY  V.   GRIPES. 


(No.  23554.) 


(Sapreme  Court  of  Kansas.    March  11,  1922.) 

(Syllahut  bu  the  Court.) 
I.  Master  and  servant  ^s>385(l3)— Statutory 
schedule  of  compensation   for  total  loss  of 
hand  Inapplicable  to  partial  disability. 

Under  the  Workmen's   Compensation   Act 
where  a  permanent  partial  disability  to  a  work- 


man's hand  is  only  equivalent  to  50  per  cent, 
to  75  per  cent,  of  the  total  loss  of  the  hand  or 
a  total  loss  of  its  use,  compensation  for  such 
injury  cannot  be  awarded  by  applying  the  stat- 
utory schedule  of  allowance  prescribed  for  the 
total  loss  of  the  band  or  total  loss  of  its  use; 
nor  does  the  statute  permit  the  compensation 
to  be  based  on  a  proportionate  amount  of  such 
scheduled  allowance  for  the  total  loss  of  the 
hand. 

2.  Master  and  servant  «=»385(ll)— Role  for 
determining  compensation  for  permanent  par* 
tial  disability  stated. 
Under  the  Workmen's  Compensation  Act, 
where  a  workman  suffers  a  permanent  partial 
disability,  the  compensation  for  which  is  not 
definitely  prescribed  by  the  statutory  schedole 
for  specific  injuries,  the  rule  for  determininc 
the  compensation  to  be  awarded  is  to  make  a 
computation  of  60  per  cent,  of  the  difference 
in  bis  weekly  earning  capacity  before  and  aft- 
er his  injury,  for  eight  years;  and  if  this  com- 
putation results  in  any  sum  less  than  a  mini- 
mum of  $6  per  week  for  eight  years,  the  disa- 
bled workman  shall  be  awarded  such  minimum. 

Dawson,  Porter,  and  Marshall,  JJ.,  disaentinc 
in  part 

Appeal  from  District  Court  Reno  County. 

Action  by  Fred  D.  Emry,  by  his  father 
and  next  friend,  Julius  W.  Emry,  against  A. 
J.  Cripes,  doing  business  as  the  Crtpes  Bak- 
ery, brought  undef  the  Workmen's  Compensa- 
tion Act  for  Injury  to  plainttfTs  hand.  Judg- 
ment for  plaintifF,  and  both  plaintifT  and  de- 
fendant appeal.  Reversed  and  remanded 
with  directions. 

Malloy,  Davis  &  White,  of  Hutchinson,  for 
appellant 

Williams  &  Martindell,  of  Hutchinson,  and 
J.  W.  Rogers,  of  Kansas  City,  Mo.,  for  ap- 
pellee. 

DAWSON,  J.  This  was  an  action  under 
the  Workmen's  Compensation  Act  (Laws 
1917,  c.  220)  for  injuries  to  plalntirs  hand 
in  a  bread-molding  machine  in  defendant's 
bakery. 

The  jury  allowed  compensation  in  the  sum 
of  $1,500  less  a  credit  of  $95.70  for  i>ayments 
already  made  by  defendant  before  the  action 
was  begun. 

The  Jury  answered  some  special  questions : 

"Q.  No.  1.  State  whether  you  find  that  the 
plaintiff  is  permanently  partially  disabled.  A. 
No.l.  Yes. 

"Q.  No.  2.  State  what  you  find  to  be  the  aver- 
age weekly  earnings  of  a  workman  in  the  same 
grade  employed  at  the  same  or  similar  work 
to  that  in  which  the  plaintiff  was  employed  at 
the  time  of  the  accident  by  the  same  employer. 
A.  No.  2.  $20.00. 

"Q.  No.  3.  If  yon  find  that  no  workman  was 
employed  by  the  defendant  in  the  same  grade 
and  at  the  same  work  as  the  plaintiff  for  a  year 
preceding  the  accident,  then  state  what  you 
find  to  be  the  average  weekly  earnings  of  a  per- 
son in  the  same  grade  employed  by  some  other 
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oinployer  in  the  same  district  at  the  game  or 
similar  work  or  employment.    A.  No.  3.  $20.00. 

"Q.  No.  4.  Is  the  plaintiff's  injury  of  sach  a 
nature  that  he  will  suffer  a  disability  partial  in 
character  but  permanent  in  quality?  A.  No.  4. 
Yes. 

"Q.  No.  6.  Did  plaintiff's  injury  entirely  de- 
stroy the  use  of  his  hand?    A.  No.  6.  No. 

"Q.  No.  6.  If  you  answer  the  above  interrog- 
atory in  the  negative,  then  to  what  extent  did 
plaintiffs  injury  impair  the  use  of  his  hand? 
A.  No.  6.    Fifty  per  cent  to  75  per  cent. 

"Q.  No.  7.  Was  the  injury  to  plaintiff's  hand 
less  than  the  loss  of  his  hand,  or  the  loss  of 
the  use  of  his  hand?    A.  No.  7.  Tea. 

"Q.  No.  8.  What  do  you  find  to  be  the  per 
:eDt.  of  the  use  of  plaintiff's  hand  as  compared 
with  the  entire  loss  of  said  hand  or  the  entire 
OSS  of  the  use  of  said  hand?  A.  No.  8.  Twen- 
ty-five per  cent  to  50  per  cent" 

Judgment  was  entered  for  plaintiff,  and 
both  parties  appeal — the  plaintiff  because 
it  Is  too  little,  and  the  defendant  because  It 
is  too  mnch. 

The  trial  conrt  determined  the  amount  of 
F>ompensatlon  to  be  awarded  by  applying  the 
'tatutory  mle — 

"Where  disability,  partial  in  character  but 
Permanent  in  quality,  results  from  the  injury, 
■  *  *  compensation  in  a  lump  sum  shall  be 
Dsid  as  provided  in  the  following  schedule 
•  *  *  [but]  in  no  case  less  than  $6  per  week 
nor  more  than  $12  per  week.    •    •    • 

"(11)  For  the  loss  of  a  hand,  60  per  cent 
jf  the  average  weekly  wages  during  150  weeks." 
(Excerpt  from  section  S  of  chapter  226,  Laws 
)f  1917,  p.  306.) 

"(22)  Loss  of  nse.  Permanent  loss  of  the 
ise  of  a  hand,  arm,  foot,  leg  or  eye,  as  a  direct 
-esult  of  an  injury,  shall  be  considered  as  the 
equivalent  of  the  loss  of  such  hand,  arm,  foot, 
eg  or  eye." 

[1]  If  this  were  the  proper  rule  to  apply, 
:he  Judgment  was  correct;  but  both  sides 
igree  that  such  Is  not  the  proper  rule,  and 
:hey  are  both  measurably  right  on  this  point, 
lecause  the  Jury  determined  that  the  hand 
,vas  not  rendered  altogether  useless,  it  was 
lot  a  total  loss,  but  only  diminished  In  use- 
'ulness  from  50  per  cent  to  75  per  cent. 

The  defendant  asked  for  an  instruction 
n  the  trial  court,  and  contends  to  the  same 
'ffect  here,  that  since  the  Injury  to  the  plain- 
iff's  hand  only  impaired  Its  usefulness  50 
ler  cent,  to  75  per  cent.,  he  could  only  recov- 
?r  50  per  cent,  to  75  per  cent,  of  the  amount 
illowed  by  the  statute  for  the  loss  of  a  hand 
)r  permanent  loss  of  Its  use.  Whatever 
ilanslbility  there  might  be  in  that  contention 
IS  a  mere  abstract  theory,  the  complete  an- 
swer to  it  lies  In  the  fact  that  the  matter 
s  not  governed  by  abstract  principles  of  law 
)ut,  as  we  shall  see,  by  a  pertinent  provision 
>f  the  statute  Itself.   That  provision  reads : 

"(19)  *  •  •  In  case  of  partial  disability 
lot  covered  by  schedule  the  workman  shall  re- 
oive  during  such  period  of  partial  disability 
lot  exceeding  (8)  eight  years,  60  per  cent,  of 
be    difference   between    the    amount   he   was 
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earning  prior  to  said  injury  as  in  this  act  pro- 
vided and  the  amount  he  is  able  to  earn  after 
such  injury." 

Certainly  this  provision  Is  pertluent  to  the 
matter  under  consideration.  In  this  case,  the 
amount  which  the  plaintiff  is  able  to  earn 
since  the  Injury  to  his  hand  was  not  de- 
termined, but  that  must  be  ascertained  be- 
fore  this  case  can  foe  fully   disposed   of. 

[2]  The  plaintiff,  however,  contends  for 
another  rule — the  one  which.  In  addition  to 
the  one  last  quoted,  fixes  a  minimum  of  $6 
per  week.  If  the  "60  per  cent  of  the  dif- 
ference" rule  does  not  amount  to  that  mini- 
mum. He  relies  on  the  case  of  Stefan  v. 
Elevator  Co.,  106  Kan.  369,  187  Pac.  861, 
where  it  was  held  that  the  maximum  and 
minimum  limitations  of  $6  to  $12  per  week 
cover  cases  of  partial  disability  not  cover- 
ed by  the  schedule.  The  court's  opinion,  In 
part,  reads: 

"Section  3  of  chapter  226  of  the  Laws  of 
1917  is  devoted  to  the  subject  of  amount  of 
compensation.  The  section  is  divided  into 
three  major  paragraphs.  *  •  •  Paragraph  3 
is  8nl>divided.  Subdivision  'c'  commences  with 
an  unnumbered  introductory  paragraph.    •    ?    • 

"Then  follow  twenty-three  numbered  para- 
graphs. The  first  eighteen  deal  with  specific 
injuries.    •    ♦    ♦ 

"Paragraphs  10  and  16  are  interpretative, 
and  are  similar  in  character  to  paragraph 
22.    •    •    • 

"How  compensation  provided  for  in  para- 
graph 19  shall  be  computed  is  a  question  of 
some  difficulty.  The  earnings  before  and  after 
injury  referred  to  are  evidently  average  week- 
ly wages,  computable  in  the  usual  way;  but  no 
maximum  and  minimum  limit  is  affixed.  In  one 
sense  that  which  is  referred  to  in  the  introduc- 
tory paragraph  of  division  'c'  as  'the  follow- 
ing schedule,'  ends  with  paragraph  18.  Para- 
graph 22,  however,  is  as  much  a  part  of  the 
schedule  as  paragraph  10  or  paragraph  16;  so 
that,  to  the  extent  necessary,  all  the  numbered 
paragraphs  may  be  said  to  constitute  the  sched- 
ule. Major  paragraphs  1  and  2  of  section  3 
fix  maximum  and  minimum  amounts  of  compen- 
sation. Major  paragraph  3  discloses  a  distinct 
purpose  to  fix  a  weekly  wage  basis  with  a  max- 
imum and  minimum  limit  for  the  computation  of 
compensation  in  all  cases,  unless  paragraph  19 
of  division  'c'  be  an  exception.  It  will  not  be  as- 
sumed the  policy  was  abandoned  in  paragraph 
19,  and  the  court  is  of  the  opinion  the  iJrovision 
contained  in  the  introductory  paragraph  of  di- 
vision V — 'the  compensation  to  be  in  no  case 
less  than  $6  per  week  nor  more  than  $12  per 
week' — applies  to  the  disability  covered  by 
paragraph  19.  Without  proof  that  60  per  cent. 
of  the  difference  between  earnings  before  and 
after  injury  would  equal  or  exceed  $6  per  week, 
the  plaintiff  is  entitled  to  the  minimum  for  the 
period  of  eight  years  less  one  week,  on  account 
of  permanent  partial  disability  found  by  the 
jury.    •    •    •" 

Under  this  authority — ^and  a  majority  of 
the  court  continues  to  adhere  to  It — the 
plaintiff's  principali  contention  is  correct 
The  plaintiff  is  entitled  to  60  per  cent,  of  the 
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difference  betvreen  his  past  and  present  earn- 
ing capacity  computed  for  elgbt  years,  and 
It  that  computation  produces  a  minimum  of 
less  than  an  average  amount  of  $6  per  week 
his  compensation  shall  be  raised  to  that 
sum.  That  this  may  result  in  a  greater  com- 
pensation for  a  permanent  partial  disability 
of  his  band  than  for  a  total  loss  of  It  or  a 
total  loss  of  its  use  is  merely  one  of  the 
possible  inconsistencies  which  sometimes  at- 
tend the  application  of  general  laws  to  par- 
ticular cases,  but  such  peculiar  results  are 
subject  only  to  legislative  correction  and  not 
to  judicial  nullification.  Close  v.  Mining  Co,, 
105  Kan.  257,  182  Pac.  S82. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  the  ascertalnm^it  of  the  plain- 
tiffs present  earning  capacity,  and  to  apply 
the  "60  per  cent,  of  the  difference"  rule 
thereto,  with  the  further  direction  that .  if 
such  rule  does  not  produce  the  statutory  min- 
imum of  $6  per  week,  that  he  be  allowed  that 
sum  for  eight  years,  less  deductions  for  ad- 
vances already  paid. 

JOHNSTON,  O.  3.,  and  BUBOH,  UASON, 
and  WEST,  JJ.,  concurring. 

DAWSON,  J.  ^ dissenting  in  part).  The 
minimum  and  maximum  allowance  per  week 
for  eight  years  does  not  apply  except  in  the 
specific  instance  where  the  statute  says  it 
shall  apply.  It  applies  in  cases  of  total  per- 
manent disability.  The  minimum  and  maxi- 
mum weekly  allowance,  for  the  particular 
times  fixed.  In  the  nnmerons  other  specified 
cases  mentioned  In  the  statutory  schedule 
(none  of  which  Is  for  eight  years),  applies 
to  those  specified  cases  and  for  the  times  fix- 
ed in  those  cases.  To  illustrate,  the  sched- 
ule, page  306,  Session  Laws  of  1917,  pro- 
vides: "(1)  For  the  loss  of  a  thumb,  60 
per  cent  of  the  average  weekly  wages  dur- 
ing 60  weeks."  Now,  if  a  workman  should 
lose  a  thumb,  and  his  average  weekly  wages 
bad  been  $20  per  week,  then  60  per  cent 
of  $20  for  60  weeks  would  amount  to  $600. 
That  would  satisfy  the  minimum  requirement 
of  $6  per  week  for  60  weeks,  and  It  would 
not  exceed  the  maximum  of  $12  per  week  for 
that  period.  If  his  wages  had  been  $50  per 
week,  50  per  cent,  of  such  amount  for  60 
weeks  would  be  $1,500,  but  the  maximum 
allowance  is  $12  per  week,  so,  notwithstand- 
ing this  computation  his  maximum  allowance 
could  not  exceed  $720.  On  the  other  hand. 
If  his  average  weekly  wages  had  been  only 
•58,  50  per  cent,  of  that  amount  for  60  weeks 
would  only  be  $240,  but  that  sum  would  not 
satisfy  the  statutory  minimum  which  in  the 
supposed  case  would  be  $6  per  week  for  60 
weeks,  or  $360.  This 'Is  according  to  the 
schedule. 

But  the  plaintiff's  case  Is  not  covered  by 
the  schedule.    It  la  aquarely  within  the  pro- 


vision governing  Injuries  "^ot  covered  by 
schedule"  quoted  In  the  main  opinion — 60  per 
cent  of  the  difference  between  $20  per  week 
and  the  amount  he  is.  now  able  to  earn,  com- 
puted for  'eight  years.  To  determine  hla 
present  earning  capacity  and  to  make  the 
proper  computation  for  hla  compensatloii 
thereon  in  accordance  with  the  toregoiag,  the 
judgment  of  the  district  oonrt  should  be  re- 
versed and  remanded. 

But  I  do  not  assent  to  any  result  which 
can  lead  to  an  allowance  of  two  or  three 
times  as  much  as  a  permanent  partial  In- 
Jury  to  plaintiff's  hand  as  the  Legislatnre 
has  spec^Scally  fixed  for  the  total  loss  of  it 
or  a  total  loss  of  its  use.  I  cannot  assent  to 
thrusting  into  the  schedule  a  case  not  cover- 
ed by  the  schedule  and  one  expressly  ^clnd- 
ed  therefrom ;  and  while  I  would  by  no 
means  disregard  an  express  statutory  provi- 
sion, I  deem  It  proper,  always,  to  search  for 
an  Interpretation  of  a  statute  which  will 
avoid  giving  it  an  Illogical  result  Take  the 
example  of  the  lost  thumb  again.  The  mini- 
mum allowance  is  $360 ;  the  maximum  $720; 
but  for  a  permanent  partial  loss  of  it,  the 
minimum,  under  the  rule  here  applied,  must 
be  $2,496.  And  this  minimum  must  be 
awarded,  however  slight  the  disability.  If  it 
Is  sufficiently  serious  to  require  any  com- 
pensation at  all.    To  this  extent  I  dissent. 

PORTER  and  MARSHAIX,  JJ.,  concur  la 
this  partial  dissent 
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WINTERSCHEIDT    et    al.   V.    WINTER- - 
SCHEIDT  et  al.     (No.  23136.) 

(Supreme  Court  of  Kansas.    March  11,  1162.) 

(Syllahu*  ly  tie  Court.) 

1.  Garnishment  «=342— Unmature  and  oontia- 
oent  llahllitles  held  subject. 

Under  the  statute  relating  to  garnishment, 
and  following  Back  v.  Doodelinger,  103  Kan. 
444,  175  Pac.  109,  it  is  held  that  the  onma- 
ture  and  contingent  liabilities  Involved  herein 
were  properly  reached  by  the  garnishment. 

2.  Appearance  «=>24(5)— Appearance  and  na- 
swer  held  to  preclude  questioning  oanilsk- 
ment  summoas. 

The  appearance  and  answer  of  Emma  Web- 
er, the  defendant  in  the  Roberts  Case,  prednd- 
ed  her  from  subsequently  questioning  the  serv- 
ice of  the  garnishment  summons. 

3.  Orders  heid  properly  made  and  with  a  safll- 
oient  Justice. 

The  orders  appealed  from  held  to  have  been 
properly  made  and  with  sufficient  justice. 

Appeal  from  District  Court,  Brown  County. 

ActlMi  by  Peter  F.  Wlutersdieidt  and  oth- 
ers against  Bidward  Peter  Wlnterscheidt  and 
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>thers  to  aniet  title,  and  from  a  judgm^t 
therein  the  defendants,  except  Len  Boberta, 
ippeal.    Affirmed. 

T.  A.  Moxcey,  of  Atchison,  for  appellantB. 
S.   M.   Brewster,   of   Topeka,    and   W.    P. 
tfeans,  of  Hiawatha,  for  appellees. 

WB}ST,  J.  Christian  Winterscheldt  died  In 
1915,  owning  277  acres  of  land  In  Brown 
:ounty.  He  left  one-eighth  of  his  estate  to 
!ach  of  his  eight  children.  Seven  of  them 
»ld  their  interest  in  57  acres  of  the  land  to 
heir  brother,  John  G.  Winterscheldt,  he 
igreeing  to  stand  charged  to  the  others  for 
!425  each,  and  executed  a  quitclaim  deed  to 
hem  covering  his  undivided  Interest  In  the 
■emalning  220  acres.  This  deed  was  deposit- 
ed with  a  local  bank  to  stand  as  secnrity  that 
Then  the  220-acre  tract  should  be  sold  he 
vould  pay  them  from  his  share  of  the  pro- 
'eeds  the  amount  due  for  their  Shares  In  the 
p7  acres.  The  deed  was  never  taken  from 
he  liank  or  delivered  or  recorded. 

Emma  Weber,  one  of  the  sisters,  bad  in 
.918  given  a  mortgage  on  her  one-eighth  in- 
ere.st  to  the  Citizens'  State  Bank  of  Horton 
or  $2,500,  which  was  conceded  to  be  a  first 
len.  In  January,  1919,  the  heirs,  acting  by 
acob  J.  Winterscheldt,  contracted  with  An- 
la  M.  Burkart  to  sell  h&  the  220-acre  tract. 
?be  amount  of  the  sale  price  in  the  contract 
ras  $39,300,  which  included  a  year's  rent  of 
1,300.  The  purchaser  paid  into  the  bank 
200,  and  the  sellers  agreed  to  make  and  de- 
loslt  a  deed  to  be  held  in  escrow  until  the 
leal  should  be  closed;  they  to  furnish  an 
bstract  which  the  purchaser  was  to  have  a 
easonable  time  to  examine.  If  the  purchas- 
r  should  fall  to  make  the  payments,  sho 
fas  to  forfeit  all  amounts  paid.  The  deed 
t'as  made  and  deposited  and  the  abstract 
uriiishcd.  iiiul  the  requlremonts  thereon 
rere  such  that  a  suit  to  quiet  title  was 
eemed  necessary,  and  this  Is  that  suit 

Emma  Weber's  husband,  M.  J.  Weber,  bad 
ecorae  heavily  in  debt,  and  she  had  signed  a 
umber  of  his  notes  and  had  given  her  mort- 
age for  the  $2,500,  already  referred  to,  for 
aoney  to  be  used  by  him.  He  owed  Len  Rob- 
rts  over  $4,000  on  notes  wlilch  his  wife  had 
igned  as  security.  She  owed  a  similar 
mount  on  a  homestead  which  was  mort- 
aged  to  Wilson  and  a  second  mortgage  to 
he  Farmers'  State  Bank  for  $840.  On  June 
4,  1919,  Len  Roberts  sued  Emma  Weber  cm 
is  claim  and  caused  garnishment  summons 
0  be  issued  to  Anna  M.  Burkart;  the  snm- 
lons  being  served  on  her  on  the  same  day. 
>n  June  26,  1919,  Emma  Weber  and  husband 
ave  the  mortgage  on  her  undivided  inter- 
st  In  the  220  acres  to  Wilson  and  the  Farm- 
rs'  State  Bank,  already  referred  to.  This 
iras  filed  Jime  28.  On  November  24  Emma 
sslgned  her  claim  against  her  brother,  John 
V^lnterscheidt,  for  $425  to  Wilson  to  hold  as 
ecurity  for  her  debt  to  blm.    November  3^ 
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1919,    Bobertg   recovered    judgment   against 

Fimma  Weber  for  his  debt,  no  order  being 

made  In  reference  to  the  garnishment,  the 

decision  thereon  being  reserved. 

Mrs.  Burkart  filed  an  answer  setting  np 
her 'contract  of  purchase  and  her  information 
concerning  all  mortgages,  but  none  of  the 
mortgagees  were  brought  in  as  parties  or  ap- 
peared. Len  Roberts  appeared  as  interplead- 
er in  the  suit  and  set  up  that  he  had  a  lien 
by  reason  of  his  garnlshmoit  which  he 
claimed  was  ahead  of  the  interest  of  the 
Farmers'  State  Bank  and  Wilson,  both  of 
which  parties  answered,  setting  up  their 
mortgages.  Wilson  also  set  up  the  assign- 
ment of  Emma  Weber  of  her  claim  against 
her  brother. 

On  December  22,  1919,  the  court  quieted  ti- 
tle In  the  Winterscheldt  heirs  subject  to  l^e 
rights  of  Mrs.  Burkart  and  her  contract 
agralnst  all  the  defendants,  except  the  mort- 
gagees and  Uenholders,  and  found  that  on 
consummation  of  the  sale  the  proceeds  should 
he  paid  into  court  and  the  mortgages  of  the 
State  Bank  of  Horton  should  be  paid,  and 
the  balance  of  her  one-eighth,  less  the  costs, 
should  be  held  to  await  the  decision  in  con- 
troversy between  Roberts  and  Wilson  and 
the  Farmers'  State  Bank. 

Judgment  was  given  against  Emma  Weber 
for  the  Citizens'  State  Bank  of  Horton,  whl<3i 
is  a  first  Hen.  On  February  9,  1920,  the 
court  decided  for  the  Interpleader  in  the  mat- 
ter against  Wilson  and  the  bank,  who  appeal. 

[11  It  is  contended  that  only  a  contingent 
liability  was  garnished  In  this  case,  and 
that  such  liaWUty  is  not  subject  to  garnish- 
ment proceedings.    Counsel  say: 

"It  cannot  surely  be  daimed  that  anTthing 
was  owing  from  Mrs.  Burkart  untH  after  the 
title  was  examined  and  reqairements  if  any 
made  compiled  with." 

The  statute  (Gen.  Stat  191S,  |  7120)  enti- 
tles any  creditor  to  proceed  by  garnishment 
against  any  person — 

"who  shall  be  indebted  to  or  have  any  property, 
real  or  personal,  in  his  possession  or  under 
his  control  belonging  to  such  creditor's  debtor." 

Section  7126  requires  the  garnishee  to  an- 
swer— 

"whether  he  was  at  the  time  of  the  service  of 
the  garnishee  summons  or  has  since  become  In- 
debted or  under  any  liability  to  the  defendant 
named  in  the  notice  in  any  manner  or  upon  any 
account  specifying,  if  indebted  or  liable,  the 
amount,  the  interest  thereon,  the  manner  in 
which  evidenced,  when  payable,  whether  an  ab- 
solute or  contingent  liability,  and  all  the  facts 
and  drcnmstances  necessary  to  a  complete  un- 
derstanding of  such  indebtedness  or  liability." 

Section  7134  provides  that  from  the  time 
of  the  service  of  the  summons  upon  the  gar- 
nishee— 

"he  shall  stand  liable  to  the  plaintifT  to  the 
•mount  of  the  property,  moneya,  credits  and 
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effects  in  his  possession  or  under  Ms  control, 
belonging  to  the  defendant  or  in  which  he  shall 
be  interested,  to  the  extent  of  his  right  or  In- 
terest therein,  and  of  nil  debts  due  or  to  be- 
come due  to  the  defendant,  except  such  as  may 
be  by  law  exempt  from  execution." 

It  Is  true  that  section  7135,  subd.  4,  pro- 
vides that  no  Judgment  shall  be  rendered  up- 
on a  liability  arising — 

"by  reason  of  any  money  or  other  thing  owing 
from  him  to  the  defendant,  unless  before  judg- 
ment against  the  defendant  it  shall  become  due 
absolutely  and  without  depending  on  any  future 
emergency." 

Bat  the  same  subdivision  also  provides 
that: 

"Judgment  may  be  given  for  any  money  or 
other  thing  owing,  although  it  has  not  become 
payable,  in  which  case  the  garnishee  shall  not 
be  required  to  pay  or  deliver  it  before  the 
time  appointed  by  the  contract" 

Lumber  Co.  v.  Trust  Co.,  64  Kan.  124,  87 
Pac.  983,  is  quoted  from.  It  was  there  said, 
touching  the  trust  agreement  involved,  that 
until  that  was  carried  out  it  could  not  be  de- 
termined that  any  portion  of  the  fund  would 
be  unexpended,  and  that  until  that  time  the 
fund  was  not  subject  to  garnishment  The 
principal  thing  decided  in  that  case  was  that 
a  garnishment  proceeding  simply  substitutes 
the  plaintiff  for  the  defendant  In  the  enforce- 
ment of  any  liability  against  the  garnishee 
and  gives  him  no  -greater  right  than  the  debt- 
or himself  possesses.  In  Bank  v.  Dondelin- 
ger,  103  Kan.  444,  175  Pac.  109,  it  was  held 
that  a  person  Indebted  to  the  defendant  on 
nonnegotlable  promissory  notes  not  yet  due, 
and  payable  on  the  happening  of  certain  con- 
tingencies. Is  subject  to  gnrnlshment.  The 
defendant  was  said  to  have  overlooked  the 
provisions  of  the  statute  requiring  the  gar- 
nishee to  answer  respecting  contingent  as 
well  as  absolute  liabilities  and  making  him 
liable  for  debts  to  become  due  as  well  as 
debts  due,  and  also  the  provision  of  section 
7135  authorizing  Judgment  for  money  owing, 
but  not  yet  payable  but  postponing  payment. 

If  by  the  garnishment  proceedings  the 
plaintiff  was  placed  in  the  position  of  Mrs. 
Weber,  then  when  the  contract  for  the  sale 
of  the  220  acres  of  land  should  be  carried 
out  Mrs.  Bnrknrt  would  be  owing  the  plain- 
tiff Instead  of  Mrs.  Weber,  and  It  is  Impossl- 
bl«  to  read  section  7135  without  concluding 


that  Just  such  a  contingency  and  future  lia- 
bility were  Intended  to  be  reached  by  gar- 
nishment proceedings. 

[2]  It  Is  argued  that  the  $425  owing  to  Bm- 
ma  Weber  from  her  brother  John  could  not 
be  reached  by  garnishment  service  on  Anna 
M.  Bnrkart.  Counsel  say  her  one-eighth  in- 
terest would,  amoimt  to  $4,662.50,  on  whlcb 
there  was  a  first  mortgage  to  the  Citizens' 
State  Bank  for  $2,500  and  Interest,  amount- 
ing to  $2,617.12,  which  would  leave  $4,045.38 
In  controversy  between  WUson  and  the  Farm- 
ers' State  Bank;  that  Kmma  Weber  had  a 
claim  of  $425  against  her  brother,  John  G. 
Winterscheidt,  secured  by  a  lien  on  his  one- 
eighth  interest  in  the  land,  and  he  was  not 
garnished  as  creditor;  and  that  no  lien 
therefor  had  been  decreed  when  Roberts  gar- 
nished and  none  was  decreed  until  Decem- 
ber, 1919.  To  this  it  is  replied  that  Emma 
Weber  has  not  appealed;  that  she  cannot 
now  raise  that  question  in  this  suit  Coun- 
sel rejoin  that  Roberts,  instead  of  interplead- 
ing Wilson  and  the  Farmers*  State  Bank, 
filed  9n  interplea  in  this  suit  based  on  the 
garnishment  he  had  obtained  In  the  Web«r 
action,  that  as  Wilson  and  the  Farmers'  State 
Bank  were  never  brought  in  as  interplead- 
ers in  the  Roberts  Case,  the  Judgment  there- 
in would  be  without  effect  as  to  them.  The 
litigation  now  before  us,  however^  appears 
to  involve  and  Include  all  the  parties  and 
matters  affected  by  the  orders  appealed  from. 

It  Is  claimed  that  the  garnishment  Is  in- 
valid because  not  properly  served  as  provid- 
ed by  section  231  of  the  Civil  Code  (Gen.  St. 
1915,  S  7123).  But  Mrs.  Weber  appeared  and 
answered  and  moved  to  discharge  the  gar- 
nishment on  July  24,  1919,  and  not  until  No- 
vember 24  did  she  object  to  the  manner  of 
the  service.  The  grounds  of  the  motion  were 
that  no  proper  affidavit  was  filed,  no  proper 
bond  was  given,  the  allegation  and  answer 
were  not  true,  and  no  sufllcient  service  of 
summons  was  made  in  the  case,  and  none 
ever  made  on  Emma  Wd)er.  This  fourth 
ground  was  not  added  until  November  24, 
so  It  appears  that  Emma  Weber  had  already 
submitted  herself  to  the  Jurisdiction  of  the 
court  by  her  answer,  thereby  waiving  any  in- 
validity In  the  service. 

[3]  An  examination  of  the  record  indicates 
that  the  orders  complained  of  were  properly 
made  and  with  sufficient  Jurisdiction. 

Such  orders  ar^  therefore  affirmed. 

All  the  Justices  concurring. 
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CITY  OF  CIMARRON  v.  MIDLAND  WATER, 
LIGHT  &  ICE  CO.  et  aL    (No.  23867.)* 

(Supreme  Court  of  Kaneas.    March  11,  1922.) 

(SyUabui  by  the  Court.) 

1.  Electricity  «=> 1 1— Company  furnishing  lloM 
and  power  to  city  held  subject  to  Public  Serv- 
ice Commission. 

Wliere  an  electric  light  plant  owned  by  a 
city  and  used  by  it  to  furnish  light,  heat,  and 
power  for  itself  and  for  its  residents  proves 
inadequate  to  the  demands  upon  it,  and  the  city 
enters  into  a  15-year  contract  to  obtain  cur- 
rent at  an  agreed  price  from  a  company  en- 
gaged in  furnishing  electricity  to  the  people 
of  one  city  and  to  several  other  cities,  such 
company  in  entering  into  such  contract  acts 
as  a  public  utility,  and  is  subject  to  regulation 
by  the  public  utilities  commission  vrith  refer- 
ence  thereto. 

2.  Electricity  €=9l  I— Public  utilities  commis- 
sion may  authorize  Increase  of  rates  for  pow> 
er  furnished  dty  under  contract. 

Where  a  dty  under  a  statutory  power  to 
contract  for  electric  current  enters  into  a  15- 
year  contract  with  a  private  corporation  to 
furnish  it  at  an  agreed  price  with  electricity 
for  its  own  use  and  for  its  distribution  to  its 
residents  on  such  terms  as  it  shall  see  fit,  the 
public  utilities  commission  under  a  statute 
passed  before  the  making  of  the  contract,  giv- 
ing it  power  to  regulate  the  charges  of  public 
utilities,  may  authorize  an  increase  in  the  rates 
fixed  in  such  contract;  that  is,  it  may  release 
the  company  from  the  obligation  to  continne 
furnishing  service  at  the  contract  rates. 

3.  Electricity  «=>  1 1— Allegation  of  breach  of 
contract  In  petition  Involving  rate  fixed  by 
public  utilities  commission  held  merely  in- 
cidental to  rate  controversy. 

Allegations  in  the  petition  concerning  other 
matters  are  held  to  be  merely  incidental  to  the 
complaint  concerning  the  increase  of  rates. 

Appeal  from  District  0>urt,  BV>rd  Oonnty. 

Action  by  the  City  of  Cimarron  against 
tlie  MidLind  Water,  Light  &  Ice  Company, 
and  its  sQccessor,  the  Electric  Service  Com- 
pany. Demurrer  to  petition  sustained,  and 
the  plalntiO:  appeals.    Affirmed. 

John  M.  Martin,  F.  L.  Martin,  and  James 
N.  Farley,  all  of  Hutchinson,  for  appellant 

E.  H.  Hogueland,  of  Topeka,  and  Scates 
&  Watlclns,  of  Dodge  City,  for  appellees.    ' 

MASON,  J.  The  dty  of  (Tlmarron  In  1917 
had  an  electric  plant  by  means  of  which 
it  provided  current  for  Its  own  use  and  also 
for  the  use  of  its  residents,  in  famishing 
heat,  light,  and  power.  The  plant  proving 
too  small  for  the  demands  upon  it,  the  city 
entered  into  a  contract  with  the  Midland 
Water,  Light  &  Ice  Company,  of  Dodge 
City,  to  supply  It  with  electricity  for  the 


purposes  indicated  for  16  years  at  3,  4,  and 
5  cents  per  iiiiowatt  hour,  according  to  the 
quantity  used,  for  the  first  3  years,  and  3 
cents  thereafter.  On  January  15,  1920, 
the  public  utilities  commission,  on  the  ap- 
plication of  the  Midland  Company,  made  an 
order  permitting  It  to  increase  its  rates  to 
5,  6,  and  7  cents,  according  to  quantity  per 
month.  Bills  were  rendered  and  paid  ac- 
cording to  the  new  schedule  for  some  time, 
but  in  July,  1921,  the  city  brought  an 
action  in  the  district  court  against  the 
Midland  Company  and  its  successor,  the  Elec- 
tric Service  Company,  aslting  an  Injunction 
against  charging  the  increased  .rates,  on  the 
ground  that  the  utilities  commission  had  no 
jiurisdlction  in  the  matter.  A  demurrer  to 
its  petition  was  sustained,  and  it  appeals. 

The  petition  In  addition  to  the  foregoing 
facts  alleged  that  the  city  could  have  obtain- 
ed the  additional  current  needed  at  a  rea- 
sonable cost  by  enlarging  its  own  plant,  or 
by  accepting  a  proposition  from  a  Garden 
City  Company,  but  the  Midland  Company 
represented  that  it  was  able  to  furnish  it 
economically  and  at  a  reasonable  price,  and 
its  offer  was  accepted  In  reliance  upon  that 
representation;  that  the  cost  of  the  service 
to  the  company  was  made  unnecessarily 
large  by  tlie  use  of  uneconomical  mate- 
rial and  methods ;  and  that  the  company  put 
up  a  transmission  line  from  Dodge  City  to 
Cimarron  as  provided  in  the  contract  It 
appears  from  the  order  of  the  utilities  com- 
mission, which  is  embodied  in  the  petition, 
that  the  company  furnished  electricity  to 
the  cities  of  Buclslln,  Minneola,  MuUinsvUle, 
and  Ford,  as  well  as  to  the  people  of  Dodge 
City.  In  the  order  of  the  commission  the 
rates  for  current  furnished  to  cities  were 
designated  as  such  merely  by  being  placed 
under  the  head  "Industrial  Power." 

[1]  1.  The  substance  of  the  plaintiff's 
principal  contention  may  be  thus  stated: 
The  utilities  commission  had  no  J^irlsdic- 
tlon  to  contnd  the  rates  to  be  paid  by  the 
city  to  the  company  because  the  current 
was  supplied  under  a  private  contract  be- 
tween the  company  and  the  dty  acting  in 
Its  proprietary  capadty.  The  company  in 
supplying  the  current  to  the  dty  was  not 
acting  as  a  public  utility,  serving  the  city 
as  one  of  the  public  whom  It  was  under  legal 
obligation  to  supply  on  the  same  terms  as 
Its  other  customers ;  It  arranged  by,  a  special 
agreement  to  sell  to  the  city  (not  to  its 
residents)  a  quantity  of  electricity,  just  as 
it  might  have  contracted  to  furnish  It  so 
much  water,  or  ice,  or  coal.  It  would  not 
on  Its  part  have  been  at  the  expense  of  put- 
ting up  the  line  from  Dodge  City  to  Cimar- 
ron except  under  a  contract  covering  a  term 
of  years.  And  the  dty  would  not  have  agreed 
to  take  the  current  from  it  for  that  period 
except  at  a  price  fixed  in  advance.  If  the 
company  made  an  Improvident  contract  the 


^ssFor  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Kumbered  Dlgesta  and  Indexe* 
*Reheariiig  denied  April  14,  1921;    also  motion  to   modify  opinion  denied. 
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utilities  conunlsslon  was  no  more  empowered 
to  relieve  It  therefrom  to  prevent  its  pass- 
ing the  loss  on  to  the  public  than  if  it  had 
agreed  to  pay  too  mwdi  for  Its  future  sup- 
ply of  fuel,  or  to  sell  some  by-product  too 
cheaply.  The  statutory  definition  of  a  pub- 
lic utility  may  be  literally  read  as  Includ- 
ing "all  comi>anles  for  the  production,  trans- 
mission, delivery  or  furnishing  of  heat,  light, 
water  or  power"  (Gen.  Stat.  191B,  §  8329), 
but  the  words  quoted  must  be  regarded  as 
though  qualified  by  the  phrase  "except  for 
private  use,"  occurring  earlier  in  the  chap- 
ter; and,  although  a  company  is  operating 
as  a  public  utility  in  supplying  electricity 
for  light,  heat,  and  power  to  the  public  with- 
in its  field  of  operatlcm,  there  is  no  valid 
reason  why  it  may  not  in  a  particular  case 
furnish  to  a  dty  outside  of  that  field,  un- 
der special  contract,  by  means  of  a  trans-' 
mission  line  constructed  for  the  purpose,  so 
much  current  as  the  dty  may  require  to 
enable  it  to  supply  its  own  needs  and  those 
of  its  residents.  The  statute  expressly  ex- 
cepts from  the  contr(d  of  the  commission 
utilities  owned  and  operated  by  municipali- 
ties (Gen.  Stat.  1916,  i  8329),  and  if  the 
commission  can  fix  the  price  at  which  a 
city  shall  buy  electricity  it  can  thereby  con- 
trol the  rates  at  which  individuals  are  sup- 
plied by  the  city,  and  the  effect  of  the  stat- 
ute is  thereby  nullified. 

Upon  this  branch  of  the  case  the  court 
reaches  these  conclusions:  The  company 
in  arranging  to  supply  the  city  with  electric- 
ity, whether  for  its  own  use  or  to  be  dis- 
tributed among  its  residents,  was  acting 
in  its  character  as  a  public  utility.  It  could 
not  make  a  discriminatory  contract  with  a 
city  any  more  than  with  any  other  consum- 
er. See  notes,  3  A.  U  R,  T36,  2d  col.;  10 
A.  I/.  R.  S04.  The  fhct  that  the  dty  was 
acting  in  its  proprietary  capadty  tends  to 
strengthen  rather  than  weaken  this  view. 
The  price  at  which  service  is  furnished  to 
municipalities,  necessarily  affects  the  rea- 
sonableness of  charges  made  to  other  con- 
sumers, and  should  be  subject  to  the  same 
degree  of  regulation  in  the  absence  of  stat- 
utory provision  to  the  contrary.  The  im- 
munity from  control  by  the  utilities  com- 
mission given  by  the  statute  to  municipali- 
ties applies  where  the  dty  acts  as  a  utility, 
and  not  where  it  is  a  customer  of  another 
utility.  Tlie  fact  that  a  transmission  wire 
of  considerable  length  (although  Cimarron 
was  nearer  to  Dodge  City  than  some  of 
the  other  dtles  served)  had  to  be  provided 
did  not  Justify  an  agreement  for  different 
rates  than  obtained  under  similar  conditions 
elsewhere.  Neither  that  nor  any  of  the 
drcmnstances  stated  authorized  the  mak- 
ing of  a  private  contract,  beyond  legislative 
Interference,  to  furnish  electridty  to  a 
particular  customer  at  a  spedal  rate. 

[2]  2.  The  statute  authorizes  a  dty  of 
tbe  second  or  third  class  "to  contract  for 


and     purchase,     •    •    •     electric     current 

•  •  •  to  be  delivered  where  purchased  or 
elsewhere,  and  to  construct,  maintain  and 
oi>erate  •  *  •  wires  and  oth«!  equip- 
ment for  the  transportation  of  the  same 
from  the  place  where  such  •  •  •  elec- 
tric current  •  •  •  may  be  delivered,  to 
such  points  within  or  without  the  dty  as 
may  be  deemed  advisable,  for  the  purpose 
of  supplying  said  dty,  its  dtlzais  and  oth- 
ers,   wiUi    •     •    •    li^t    •    •     •    power 

*  •  •  or  heat  for  domestic  use  or  other 
purposes."  Gen.  Stat  1915,  f  868.  The 
plaintiff  urges  that  its  contract  with  the 
company  was  duly  authorised  and  under 
the  federal  C!onstitutlon  its  obligation  can- 
not be  impaired  by  state  law.  A  rate  fixed 
for  a  term  of  years  by  a  franchise  con- 
tract expressly  authorized  by  statute  be- 
tween a  municipality  and  a  public  servioe 
corporation  cannot  be  reduced  by  subse- 
quent legislation,  but  there  Is  room  for 
doubt  as  to  Just  what  constitutes  an  express 
authorization.  Note,  L.  K.  A.  1915G,  261. 
The  prevailing  view  is  that  the  I«gislatnre 
directly  or  through  a  utUities  commission 
may  Increase  franchise  rates  notwithstand- 
ing the  existence  of  a  contract  valid  as  be- 
tween the  parties.  Notes,  3  A.  L.  R.  730: 
9  A.  li.  R.  1166.  Many  dedsions  to  that  ef- 
fect are  based  on  this  reason,  which  doea 
not  apply  to  a  reduction  of  rates— the  dty 
exists  at  the  will  of  the  state;  its  rigbts 
are  subject  to  unlimited  control  by  the  Leg- 
islature ;  the  state  may  act  for  It  and  in  co- 
operation with  the  utility  may  in  effect 
modify  the  contract  Note,  8  L.  R.  A.  742. 
See,  also,  Worcester  ▼.  Street  Railway  Co.. 
196  U.  S.  549,  25  Sup.  Ct  327,  49  I*  Ed.  591. 
and  Township  v.  Reno  County,  6S  Kan.  0, 
68  Pac.  1105.  A  distinction  has  sometimes 
been  noted,  in  the  matter  of  the  effect  of 
legislation  thereon,  between  a  contrad  made 
by  a  dty  for  services  to  itsdf  and  one  re- 
garding rates  to  be  charged  to  its  residents. 
Note,  3  A.  li.  R.  735.  See,  also.  City  of 
Charleston  v.  Public  Servioe  Com.,  88  W.  Va. 
536,  103  S.  K.  673.  It  is  settled,  however, 
that  so  far  as  concerns  any  provision  of  the 
federal  Constitution  a  statutory  commission 
may  fix  rates  to  t>e  charged  by  a  public 
service  corporation  to  an  Individual,  which 
will  supersede  those  of  an  unexpired  con- 
tract (Union  Dry  Goods  Co.  r.  Georgia  Pab- 
11c  Service  Corporation,  248  U.  8.  872,  88 
Sup.  Ct  117,  63  L.  Ed.  309,  annotated  in  9 
A.  L.  B.  1423),  and  this  irrespective  of  wheth- 
er the  statute  was  passed  before  or  after  the 
contract  was  made  (Producers'  Transp.  Go. 
V.  R.  R.  Covom.,  251  U.  S.  228,  232,  40  Sup. 
(7t.  131,  64  L.  Ed.  239;  and  other  cases  dted 
In  .Nowata  CJounty  Gas  Co.  v.  Henry  Oil 
Co.  [C.  C.  A.]  269  Fed.  742,  745).  We  think 
a  dty  even  when  (and  perhaps  especially 
when)  acting  in  its  proprietary  capacity 
stands  upon  no  higher  ground  in  this  z»- 
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ird  -than  an  individual  or  private  corpora- 
on,  and  is  subject  to  tbe  same  rale.  See 
ity  of  Washington  v.  Public  Service  Commis- 
on  and.)  129  N.  B.  401;  Leiper  v.  Baltl- 
lore  &  P.  R.  Co.,  282  Pa.  328,  105  Atl.  651 ; 
tate  V.  Public  Service  Comm.,  275  Mo.  201, 
54  S.  W.  497;  3  Dillon  on  Mun.  Corp.  { 
}03,  p.  2134,  text  to  note  3. 

In  respect  to  Its  governmental  powers  a 
ty  is  absolutely  subject  to  legislative  con- 
■ol.  If  that  control  Is  limited  -wh^re  the 
ty  acts  In  its  proprietary  capacity,  It  must 
len  be  content  to  accept  tbe  same  treat- 
lent  given  to  a  private  corporation,  rather 
mn  claim  any  degree  of  Immunity  grow- 
ig  out  of  its  public  character,  whldi  It  has 
I  a  sense  laid  a8id«  for  the  time  being.  It 
innot  well  assert  at  once  and  with  respect 
>  the  same  transaction  the  privileges  pecul- 
r  to  each  side  of  its  dual  capacity.  In 
le  present  case  the  law  creating  the  utlli- 
es  commlsslim  having  been  In  force  at  the 
me  the  contract  was  executed  may  be  re- 
irded  as  entering  Into  It  and  qualifying  its 
rovistons  from  the  moment  they  were 
preed  ^  to — a  consideration  of  obvlouB  Im- 
>rtanc<B  if  the  qnestion  Is  otherwise  re- 
trded  as  doubtful.  We  hold  that  the  ntlli- 
es  commission  had  power  to  authorize  an 
crease  in  the  rates  fixed  in  the  contract; 
at  Is,  to  release  the  company  from  the  ob- 
^tion  to  continue  the  service  at  the  con- 
act  rates  or  at  rates  less  than  those  fixed 
7  the  commission.  Tbe  order  of  tbe  com- 
ission  does  not  mean  that  tbe  city  must 
ntlnue  to  take  current  from  the  company 
'I  the  remainder  of  the  15-year  period,  pay- 
g  at  tbe  rate  fixed  by  the  commission,  but 
lat  that  rate  shall  govern  for  so  long  as 
e  city  shall  continue  to  receive  oorrent 
om  that  BOorMi 

The  question  whether  the  dty  can  be  re- 
tired to  continue  taking  current  from  the 
impany  at  a  greater  rate  than  that  named 

the  contract  is  not  involved,  and  nothing 
>rein  contained  la  intended  to  alfect  that 
lestion  one  way  or  the  other. 
[3]  3.  The  plalntifr  suggests  that  the  peti- 
m  was  good  against  a  demurrer  because 
'  allegations  that  the  company  bad  failed 

keep  Its  contract,  and  that  the  city  had 
curred  expaise  by  reason  thereof.  A 
irt  of  the  prayer  Is  that  the  company  be 
quired  to  furnish  service  In  compliance 
ith  the  contract  and  without  interruption, 
lese  portions  of  the  petition  however  ap- 
ar  to  be  inserted  rather  as  Incidental  to 
id  In  connection  with  the  rate  controversy 
an  as  constituting  an  Independent  cause 

action,  and  we  think  the  ruling  of  tbe 
lal  court  must  be  treated  as  Involving  only 
e  question  of  the  Jurisdiction  of  the  utill- 
^s  commission. 
The  Judgment  is  affirmed. 
All  the  Justices  concurring. 
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STOVER  V.  DAVIS  tt  $i.    (No.  23544.)* 

(Supreme  Gonrt  of  Kansas.   March  11,  1922.) 

(Bvttabut  by  the  Oowrt.) 

Master  and  servant  •=3381— Campensatlan  Aot 
held  Inapplicable  to  eaplayert  drilling  oil  wall 
with  crew  below  minimum  number. 
Tbe  proceedings  in  an  action  for  compensa- 
tion considered,  and  held  the  Workmen's  Com- 
pensation  Act  did   not  apply  to   the   injured 
workmen's. employers,  whose  bnsiness  was  drill- 
ing oU  wells,  because  they  had  not  employed 
five  or  more  workmen  continnonsly  for  more 
than  one  month,  at  the  time  of  the  accident. 
Oen.  St.  1916,  |  6902. 

AjTpeal  from  District  Court,  Butler  County. 

Action  by  ISla  Stover,  as  an  individual  and 
as  guardian,  against  James  Davis  and  an- 
other, copartners  as  Davis  &  Aylward,  for 
compensation  for  the  death  of  plaintHTB  hus- 
band. Judgment  for  plaintiff,  and  defend- 
ants api)eal.  Reversed  and  remanded,  with 
direction  to  enter  Judgment  for  defendants. 

Alkman  &  Alkman  and  Hamilton  &  McBjiy, 
all  of  M  Dorado,  for  appellants. 

Kramer  &  Benson,  and  J.  M.  Pleasant,  all 
of  M  Dorado,  for  appellee. 


BtJRCH,  J.  Tbe  action  was  one  for  com- 
pensation for  death  of  the  plalntifTs  husband. 
The  plaintlir  recovered,  and  tbe  defendants 
appeal. 

The  defendants  Davis  and  Aylward  are 
partners  In  the  business  of  drilling  oil  and 
gas  wells.  At  the  time  of  the  accident  they 
were  engaged  In  drilling  an  oil  well  for  the 
Ramsey  Petroleum  Company,  on  a  farm  near 
El  Dorado.  The  plaintiff's  husband,  John 
Stover,  was  <»e  of  the  defendants'  drillers, 
and  worked  from  midnight  to  noon.  On  the 
night  of  November  29,  1917,  a  casing  crew 
was  pulling  casing,  and  encountered  a  "fro- 
zen" joint  of  10-lnch  casing.  Four  members 
of  the  crew  were  pushing  on  the  casing  pole, 
and  Stover  and  the  tool  dresser,  wbo  were 
assisting  the  casing  crew,  were  pulling.  Sto- 
ver released  bis  gra^  of  the  pole,  put  his 
hand  to  the  right  side  of  his  neck,  said 
he  was  hurt,  stepped  aside,  and  sat  down. 
This  occurred  at  about  11:80  p.  m.  Stover 
went  home,  his  wife  bathed  his  neck  with 
liniment,  and  he  w«it  to  bed  without  eating 
anything.  The  next  morning  he  appeared  to 
be  in  pain,  would  put  his  hand  to  the  right 
side  of  his  neck,  and  ate  but  little,  but  he 
went  to  work  at  noon.  That  night  wben  he 
came  home  his  wife  bathed  his  neck,  and  when 
he  got  warm  he  went  to  bed.  During  the 
day  he  had  worked  as  usual.  In  the  fore- 
noon of  December  1,  be  arranged  to  purchase 
some  stock  in  the  petroleum  company,  and 
then,  because  he  was  late,  expressed  anxiety 
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to  get  to  the  well,  which  had  been  drilled 
to  the  oil  sand.  When  he  came  on  duty  about 
1  p.  m.,  he  operated  the  bailer  for  a  time, 
and  then,  together  with  the  defendant  Davis, 
washed  some  of  the  sand.  They  were  drill- 
ing In,  and  had  reached  the  point  where  the 
character  of  the  well  would  soon  be  revealed. 
Stover  was  v^ry  much  interested,  and  exhib- 
ited some  excitement  A  witness-  testified  as 
follows: 

"I  saw  him  leave  the  rig  with  Davis  to  wash 
some  sand.  They  went  back  of  the  engine 
house;  Stover  was  stirring  the  sahd;  he  was 
stooped  over;  and  when  he  raised  up  he  just 
went  around  asd  sat  down  on  the  tool  rack. 
He  said,  'My  God,  my  head  hurts  me,'  and  put 
his  hand  up  there.  Somebody  asked  him  if  he 
got  hurt,  and  he  said  'No,'  but  he  complained  of 
his  head  hurting.  Four  or  five  asked  him  if 
be  got  hurt,  and  he  told  them  all  'No.'  Duff 
and  Davis  and  I  brought  him  to  town  in  my 
car.  He  kept  complaining  of  his  head,  and  tell- 
ing Davis  he  was  going  to  die.  Mrs.  Stover 
came  out,  as  we  were  taking  Iiim  out  of  the 
car,  and  said  'John,  how  did  you  get  hurt?'  and 
he  said  'Mama,  I  didn't  get  hurt';  and  then  we 
took  him  out  of  the  car.  We  got  the  doctors 
as  soon  as  possible." 

So<m  after  the  doctors  arrived,  Stover  died 
of  apoplexy. 

While  apoplexy  may  occur  when  the  sub- 
ject is  at  rest  or  asleep,  severe  exertion, 
such  as  lifting  a  heavy  object,  is  a  direct 
cause  and,  without  doubt,  the  strain  incident 
to  Stover's  pulling  on  the  casing  pole  caused 
a  cerebral  hemorrhage.  The  efTect  of  a  cere- 
bral hemorrhage  depends  on  the  pwtlon  of 
the  brain  in  which  It  occurs,  the  amount  of 
blood  which  escapes,  and  the  rate  of  extrava- 
sation. Death  may  come  quickly.  In  case  of 
slight  lesion  and  slow  hemorrbagei  the  first 
symptoms  may  be  of  minor  severity,  and  the 
attack  may  progress  slowly  to  culmination, 
occurring  some  days  later.  During  this  peri- 
od the  person  affected  may  be  able  to  per- 
form his  usual  work.  Sometimes  the  blood 
clot  is  absorbed,  and  the  patient  apparently 
recovers.  Generally  the  attack  is  a  blow  to 
health,  with  marked  residual  physical  effect. 
The  patient  should  be  put  to  bed  and  k^t 
quiet, '  physical  strain  should  be  avoided, 
blood  pressure  should  be  reduced,  and  emo- 
tional stress  should  be  avoided.  In  this  in- 
stance, Storer  not  only  kept  at  work,  but 
worked  under  the  excitement  attending  bring- 
ing in  the  well,  in  which  he  was  financially 
interested,  and  the  result  was  inevitable. 

The  district  court  found  that  Stover's 
death  resulted  from  personal  Injury,  by  ac- 
cident arising  out  of  his  employment  Ap- 
proval of  the  finding  would  not  benefit  the 
plaintiff.  Her  action  must  fail,  because  the 
Workmen's  Compensation  Act  (Gen.  St  1915, 
{|  5S96-5942),  did  not  apply  to  her  husband's 
employment 

The  defendants  owned  five  "strings  of 
tools."     When  all  of  them  were  in  use,  20 


men  were  regularly  employed,  2  drOlers  and 
2  tool  dressers  to  each  weU.  The  number  of 
outfits  continuously  in  use  depended  on  the 
number  of  drilling  contracts  the  defendants 
were  able  to  obtain.  Sometimes  their  entire 
equipment  was  busy,  sometimes  2  or  3  stringa 
were  in  use,  and  sometimes  none  at  all. 
Whenever  a  string  of  tools  was  shut  down, 
the  men  who  had  been  operating  it  were  re- 
leased. For  a  period  of  four  or  five  days 
previous  to  the  casing  pole  incident  and  for 
a  week  or  more  previous  to  the  sand-wash- 
ing incident,  the  defendants  had  no  men  em- 
ployed except  the  four.  Including  Stover,  who 
were  drilling  the  petroleum  company's  welL 
Other  work  in  progress  when  this  well  was 
commenced  had  been  completed,  and  tlie 
workmen  had  been  discharged.  The  perti- 
nent statutes  read  as  follows: 

"This  act  shall  apply  only  to  employment  in 
the  course  of  the  employer's  trade  or  business 
on,  in  or  about  a  railway,  factory,  mine  or 
quarry,  electric,  building  or  engineering  work. 

•    •    • 

"  'Engineering  work'  means  any  work  in  the 
construction,  alteration,  extension,  repair,  or 
demolition  of  a  railway  (as  hereinbefore  de- 
fined), bridge,  jetty,  dyke,  dam,  reservoir,  on- 
derground  conduit,  pole  lines  constructed  or 
uRed  for  carrying  conductors,  sewer|  oil  or  gas 
well.    •    •    •" 

Laws  1917,  c.  226,  |  1,  2. 

"It  is  hereby  determined  that  the  necessity 
for  this  law  and  the  reason  for  its  enactment, 
exist  only  with  regard  to  employers  who  em- 
ploy a  considerable  number  of  persons.  This 
act,  therefore,  shall  only  apply  to  employers  by 
whom  five  or  more  workmen  have  been  (em- 
ployed) continuously  for  more  than  one  month 
at  the  time  of  the  accident:  Provided,  bow- 
ever,  that  employers  having  less  than  five  work- 
men may  elect  to  come  within  the  provisions  of 
this  act  in  which  case  his  employees  shall  be 
included  herein,  as  hereinafter  provided:  And 
provided  further,  that  this  act  shall  apply  to 
mines  without  regard  to  number  of  workmen 
employed." 

Gen.  Stat.  191S,  {  5802. 

When  applied  to  the  facts  disclosed  by  the 
evidence,  the  meaning  of  the  section  last 
quoted  is  too  plain  to  require  interpretation. 
A  definite  minimum  number  of  worfcmoi 
must  have  been  employed,  not  intermittently, 
or  part  of  the  time,  but  continuously  for  a 
definite  minimum  period,  computed  from  the 
time  of  the  accident  Possibly,  under  some 
circumstances,  fortuitous  interruption  affect- 
ing number  of  workmen  or  continuity  o£ 
employment  may  be  taken  into  consideration. 
Upon  that  subject  the  court  expresses  no 
opinion.  There  is  no  room,  however,  for  in- 
terpolating, by  process  of  average,  a  mean 
number  of  workmen  or  mean  time  of  em- 
ployment ;  there  is  no  way  of  bridging  over  a 
clear  gap  in  number  of  men  or  continuity  ot 
employment ;  and  the  statute  may  not  be  re- 
stated in  terms  which  would  make  It  apply 
to  some  usual  number  <^  men,  ordinarily  em- 
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ployed  most  of  the  time  during  considerable 
p<>riods  when  basiness  was  fairly  good.  In 
this  instance  there  is  no  suggestion  of  pur- 
pose to  evade  the  statute.  The  accident  was 
not  anticipated;  and  workmen  were  dis- 
charged because  the  defendants  had  no  work 
for  them  to  do.  Whatever  the  status  of  the 
defendants  with  reference  to  the  compensa- 
tion act  earlier  In  November,  the  public 
Interest  and  public  policy,  which  prompted 
the  statute,  ceased  to  be  concerned  with  their 
business  when  the  number  of  employees  fell 
below  the  statutory  minimum. 

The  plaintiff  seeks  to  bring  the  employ- 
ment within  the  terms  of  the  statute  by 
counting  the  casing  crew  of  five  men.  This 
may  not  be  done  for  two  reasons.  The  cas- 
ing crew  worked  but  three  days,  November 
20,  November  30,  and  December  1,  and  the 
casing  crew  was  not  employed  by  the  de- 
fendants. When  drilling  an  oil  well,  the 
contractor  puts  in  the  casing,  but  It  is  no 
part  of  his  business  to  remove  casing  when 
the  well  approaches  completion.  For  that 
purpose  casing  crews  are  employed  and  paid 
by  the  owner  of  the  well.  The  drillers  su- 
pervise the  work  of  pulling  casing,  the  drill- 
ers and  tool  dressers  work  with  the  casing 
crew,  and  the  contractor  Is  paid  by  the  own- 
er for  use  of  his  tools  and  men  while  drill- 
ing operations  are  su^ended.  In  this  in- 
stance the  defendants  were  paid  $60  per  day 
while  the  casing  crew  was  at  work.  In  prac- 
tice, the  owner  of  the  well  tells  the  contrao- 
tor  what  casing  he  desires  pulled.  The  coo- 
tractor  speaks  to  the  manager  or  foreman  of 
some  casing  ciew,  who  brings  his  men,  kec^ 
accounts  of  their  time,  renders  his  bill  to  the 
3wner,  collects  the  sum  due,  and  pays  his 
oaen. 

The  defendants'  workmen  were  taken  from 
die  city  of  EI  Dorado,  where  they  resided,  to 
'he  site  of  the  well,  and  from  the  well  to  the 
:ity,  by  a  taxlcab  driver  who  made  two  trips 
3er  day,  one  at  noon  and  one  at  midnight 
The  plaintiff  insists  that  the  taxicab  driv- 
er should  be  counted  as  one  of  the  defend- 
ints'  workmen.  In  its  relation  to  the  pres- 
mt  controversy,  application  of  the  statute  of 
.917,  quoted  above,  Is  limited  to  employment 
n  the  course  of  the  employer's  business  on, 
n,  or  about  engineering  work,  embracing  con- 
tmctlon  of  an-  oil  well.  Workmen  affected 
ly  the  act  are  workmen  exposed  to  the  pecul- 
ar  hazards  of  the  locality  (Bevard  v.  C!oal 
:o.,  101  Kan.  207,  165  Pac.  667;  Hicks  v. 
Swift  &  Co.,  101  Kan.  760,  168  Pac.  905),  and 
n  ascertaining  the  number  of  workmen 
lecessary  to  bring  an  employer's  business 
i-itbin  the  statute,  none  are  to  be  counted  ex- 
ept  those  exposed  to  the  hazards  of  the  lo- 
ality.  Udey  v.  City  of  Winfleld,  97  Kan. 
79,  155  Pac.  43.  It  seems  quite  dear  the  El 
>orado  taxicab  driver  was  engaged  In  the 
ransportation  business,  and  not  in  engineer- 


ing work  on  the  farm  where  the  well  was 
located. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  Judgment  for  the  defendants. 

All  the  Justioes  concurring. 


(110  Kan.  799) 

VANN  V.  MISSOURI,  K.  &  T.  RY.  CO.* 

(No.  23339.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(Syllalu*  hy  the  Court.) 

i.  Limitation  of  actioas  «s>l  19(2)— Filing  of 
petition  and  Issuance  of  summons  not  served 
upon  defendant  not  "commenoement"  of  the 
action. 
The  filing  of  a  petition  and  the  Issuance  of 
a  summons  which  was  not  served  upon  the  de- 
fendant  cannot  be  regarded  as* the  commence- 
ment of  an  action  within  the  meaning  of  the 
statute  of  limitations,  and,  where  a  judgment 
was  given  for  plaintiff  in  such  a  proceeding  on 
the  service  made,  which  was  reversed  on  ap- 
peal and  a  dismissal  ordered  on  the  ground  that 
the  service  made  was  void,  a  new  action  brought 
by  plaintiff  within  one  year  after  the  reversal 
is  sot  within  the  saving  provision  of  section  22 
of  the  Civil  Code  (Gen.  St.  1915,  |  6912). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Commencement.] 

2.  Limitation  of  actions  «=»II9(2)  —  Running 
of  statute  not  Interrupted  by  service  on  one 
not  authorized  hy  defendant  to  receive  IL 
The  filing  of  a  petition  and  the  issuance  of 
a  summons,  which  was  served  upon   another 
than  the  defendant  or  upon  one  not  authorized 
to  receive  service,  does  not  interrupt  the  run- 
ning of  the  statute  of  limitations. 

Appeal  from  District  Ourt,  Labette 
County. 

Action  by  Hannah  Vann  gainst  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff  and  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

W.  W.  Brown,  O.  T.  Atherton,  and  B.  I*. 
Burton,  all  of  Parsons,  for  appellant 
A.  D.  Neale,  of  Chetopa,  for  appellee. 

JOHNSTON,  C.  J.  This  action  was 
brought  by  Hannah  Vann  against  the  M.,  K. 
&  T.  By.  C!o.,  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  her  while 
she  was  a  passenger  on  defendant's  train 
that  was  derailed  through  the  alleged  negli- 
gence of  the  defendant  She  recovered  a 
Judgment  for  $3,000,  and  defendant  appeals. 

One  of  defendant's  contentions  is  that 
plaintiff's  action  was  barred  by  the  statute  of 
limitations.  The  injuries  to  plaintiff  were 
sustained  on  September  12, 1915.    She  brought 


^=9For  other  casea  ne  aame  topic  and  KET-NUUBER  in  all  Kay-Numbered  Dlseats  and  Imdezes 
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an  action  to  recover  damages  for  the  inju- 
ries' on  June  3,  1916.  Service  of  the  sum- 
mons  then  issued  was  made,  not  upon  an  of- 
ficer or  agent  of  the  defendant,  but  upon  the 
agent  of  a  receiver,  who  had  obtained  pos- 
sessimi  of  the  railroad  and  was  operating  it 
The  legality  of  that  service  was  challenged 
and  held  to  be  invalid  upon  a  former  appeal, 
with  the  result  that  the  action  was  dismiss- 
ed. Vann  v.  RaUway  Co.,  103  Kan.  857,  176 
Pac.  652.  On  January  SI,  1919,  the  present 
action  was  begun  and  service  obtained  upon 
the  defendant  It  is  contended  by  plaintiff 
that  the  action  was  brought  within  time,  un- 
der the  provisions  of  the  Civil  Code,  §  22 
(Gen.  St  1915,  {  6912),  which  provides  that, 
if  an  action  is  commenced  in  due  time  and' 
the  Judgment  therein  is  reversed  or  if  the 
plaintiff  fail  in  the  action  othervTlse  upon  the 
merits,  a  new  action  may  be  commenced 
within  one  year  after  the  reversal  or  failure, 
and  that  this  action  was  brought  in  less  than 
one  year  after  the  disposition  of  the  earlier 
case  In  which  there  was  no  service  upon  de- 
fendant 

[1]  The  plaintiff's  action  is  manifestly 
barred,  unless  the  former  attempt  to  com- 
mence an  action  brings  it  within  the  saving 
provision  of  section  22.  She  insists  that,  un- 
der section  58  of  the  Code  (section  6949), 
which  provides  that: 

"A  civil  action  may  be  commenced  in  a  court 
of  record  by  filing  in  the  office  of  the  clerk  of 
the  proper  court  a  petition,  and  cansing  a  sum- 
mons to  be  issned  thereon," 

— the  action  must  be  deemed  to  have  been 
commenced  when  the  petition  was  filed  and 
summons  issued  in  June,  1916,  and  that, 
as  there  was  a  reversal  and  the  case  first 
brought  failed  otherwise  than  upon  the  mer- 
its, she  is  within  the  provisions  of  section 
22,  and  that,  as  the  new  action  was  brought 
within  one  year  after  the  reversal  and  fail- 
ure, she  is  not  barred  by  the  statute  of  limi- 
tations. The  filing  of  a  petition  and  the  is- 
suance of  a  summons  are  the  preliminary 
steps  by  which  an  action  may  be  commenced 
and  the  defendant  brought  into  court  When 
these  steps  are  taken,  the  plaintiff  may  ob- 
tain an  order  of  attachment  or  of  arrest, 
and,  for  these  purposes,  the  action  may  then 
be  treated  as  commenced.  Bannister  v.  Car- 
roll, 43  Kan.  64,  22  Pac.  1012 ;  Jones  v.  War- 
nick,  49  Kan.  63,  30  Pac.  116.  These  steps 
are  effectual  or  nugatory,  depending  upon  the 
fact  that  service  of  summons  is  subsequent- 
ly made  within  the  prescribed  time  and  the' 
court  actually  acquires  Jurisdiction  of  the 
defendant.  By  the  doctrine  of  relation,  the 
filing  of  the  petition  and  the  issuance  of  the 
summons  may  mark  the  commencement  of 
the  action.  In  the  Bannister  Case,  where 
this  section  was  considered  in  connection 
with  other  sections  of  the  Code,  it  was  said: 


"  ♦  *  •  We  think  the  proper  construction 
to  be  given  to  section  57  of  the  Code  [section 
58  of  the  present  Code]  is  that,  when  a  petition 
is  filed  and  a  gammons  served,  or  the  first  pub- 
lication is  made  within  60  days,  such  service  or 
first  publication  relates  back  to  the  time  of  th^ 
filing  of  the  peltition  and  pmdpe  and  other 
necessary  papers,  and  by  sach  relati<Ki  the  suit 
is  to  be  deemed  to  have  been  commenced  at  the 
date  of  their  filing."    43  Kan.  68,  22  Pac  1014. 

The  time  of  filing  a  petition  may  be  con- 
trolling where  there  is  a  questi(Xi  as  to  which 
of  two  courts  acquires  first  and  paramount 
Jurisdiction  in  actions  brought  relating  to 
the  same  subject-matter.  The  one  in  whlcb 
a  petition  is  first  filed  and  a  summons  Issued, 
upon  which  service  is  afterwards  duly  made, 
will  gain  paramount  Jurisdiction  as  against 
the  other,  in  which  the  petition  is  filed  at  a 
later  time,  but  its  summons  was  first  served. 
However  the  earlier  filing  of  the  petition  and 
issuance  of  the  summons  will  be  without 
effect  if  the  summons  la  not  served  within 
the  prescribed  time.  That  la  illustrated  by 
the  case  of  Chicago,  K.  &  W.  R.  Co.  t.  Board 
of  Com'rs  of  Chase  County,  42  Kan.  223.  21 
Pac.  1071,  where  the  petition  was  filed  In, 
and  process  issued  by,  the  Supreme  Court 
one  day  earlier  than  the  filing  of  a  petition 
in,  and  Issuance  of  a. summons  from,  the 
district  court  of  Chase  county,  but  the  pro- 
cess from  the  Iatt»  court  was  first  served. 
On  the  question  of  which  had  gained  para- 
mount Jurisdiction  It  was  held  to  be  in  the 
Supreme  Court  because  of  the  earlier  filing 
of  the  petition  and  issuance  of  the  summons. 
but  this  precedence  can  only  be  given  where 
timely  service  of  the  summons  is  afterwards 
made.  If  service  is  made  upon  the  earlier 
petition,  then,  by  the  doctrine  of  relation, 
the  action  is  deemed  to  have  been  commenc- 
ed when  the  petition  was  first  filed  and  sum- 
mons Issued.  If  no  service  is  made,  and 
there  Is  no  appearance  by  the  defendant 
these  preliminary  steps  will  be  nullities  and 
cannot  be  regarded  as 'the  commencement  of 
the  acticm.    In  the  case  Just  dted  it  was  said: 

"Although  actual  JnriB<£ction  of  a  defendant 
cannot  be  obtained  without  service  of  snmmons 
or  original  process  upon  him,  nor  nntil  the 
service  is  actually  made,  yet  when  the  serv- 
ice is  actually  made,  the  case  must  then  be 
considered  aa  having  been  commenced  at  the 
date  of  the  process  served  upon  the  defendant 
[citing  authorities],  and,  by  relation,  the  date 
of  such  process  will  determine  the  time  from 
which  the  right  of  the  court  to  take  jurisdic- 
tion to  hear  and  determine  the  case,  must  be 
computed." 

The  same  rule  of  relation  governs  In  ap- 
plying the  doctrine  of  Us  peidens.  When  tfiis 
petition  is  filed,  the  action  is  deemed  to  have 
been  commenced  and  is  pending  so  as  to 
charge  third  parties  with  notice  of  its  pend- 
ency, with  the  result  that  they  cannot  ao- 
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lire  an  interest  as  against  the  plaintiff  In 
le  subject-matter  of  ttie  suit,  but  sucb  no- 
ce  will  be  without  effect  unless  a  summons 

served  or  a  publication  made  within  60 
lys  after  the  petition  is  filed.  If  due  serv- 
e  is  made,  the  action  is  deemed  to  be  begun 
id  be  pending  from  the  filing  of  the  poti- 
on, but.  If  no  service  is  made,  no  action  is 
mding,  and  the  constructive  notice  arising 
om  the  filing  of  the  petition  is  unavailing. 
Iv.  Code,  §  86  (section  G977). 
There  Is  another  provision  to  the  effect 
lat  an  injunctioh  may  be  granted  at  the 
>ne  an  action  is  commenced,  and  it  has  been 
!ld  that  such  an  action  is  commenced  at 
e  date  of  the  summons  which  is  served  up- 
I  the  defendant.  In  re  Sharp,  87  Kan.  604, 
:4  Pac.  532,  Ann.  Cas.  1913E,  460.  While 
ction  58  of  the  Code  prescribes  the  Initia- 
te steps  t<x  commencing  an  action,  other 
■ovisions  of  the  Code  are  to  be  considered 

its  Interpretation,  and  one  that  is  directly 
)pUcabIe  where  the  statute  of  limitations  la 
volved  is  section  19  (section  6909).  It  pro- 
des  that: 

"An  action  shall  be  deemed  eosuqaenced  with- 
the  meaning  of  this  article,  as  to  each  de- 
ndant,  at  the  date  of  the  summons  which  is 
rved  on  him,  or  on  a  codefendant  who  is  a 
int  contractor,  or  otherwise  nnited  in  interest 
th  him,"  etc. 

[2]  This  provision  is  specially  applicable 
tiere  a  question  arises  as  to  whether  an  ac- 
)n  has  been  commenced  within  the  meaning 
the  statute  of  limitations,  and  that  is  the 
lestion  presented  in  this  case.  Here  no 
rvice  of  the  summons  was  made,  no  Jurl*. 
ctlon  of  the  defendant  was  acquired,  and, 
thin  the  meaning  of  the  Code,  no  action 
is  in  fact  commenced.  There  was  nothing 
any  validity  before  the  court  but  the  peti- 
in  and  praecipe,  and  these,  without  service 
summons,  did  not  operate  to  interrupt  the 
nnipg  of  the  statute  of  limitations.  A 
rvice  upon  one  not  authorized  to  receive  it 
es  not  Interrupt  the  statute.  The  saving 
ovision  of  section  22  proceeds  on  the  the- 
y  that  an  action  has  been  actually  com- 
inced  which  has  resulted  In  a  Judgment 
It  has  been  reversed  or  in  which  plaintiff 
s  failed  otherwise  than  on  the  merits, 
here  the  steps  first  taken  do  not  Initiate 
action,  there  is  nothing  to  save  under  seo- 
n  22,  and  here  the  statute  continued  to 
D  untU  the  bar  had  fallen.  A  case  very 
sely  in  point  is  O'Neil  v.  Eppler,  99  Kan. 
i,  162  Pac.  311.  There  an  action  had  be&n 
>ught  in  good  time  which  went  to  a  }udg- 
int,  but,  upon  appeal,  it  was  determined 
It,  as  there  was  no  service,  the  judgment 
.8  absolutely  T<dd.  Another  action  was 
>ughtwhen  it  was  too  late,  unless  it  should 
held  that  the  first  proceeding  brought  the 
fv  action  within  the  saving  provision  of, 


In  passing  upon  that  question  it 


section  22. 
was  said: 

"That  section  baa  no  applicatiOD  here,  be- 
cause it  appears  that  no  action  by  Eppler  was 
commenced  until  long  after  the  limitation  pe- 
riod was  complete.  It  is  true  he  filed  a  bUl  of 
particulars,  but,  as  no  service  was  obtained,  no 
jurisdiction  was  acquired  and,  as  the  trial  court 
held,  the  attempted  action  was  a  mere  nullity, 
which  did  not  interrupt  the  rtmning  of  the  stat- 
ute of  HmitationB.  The  filing  of  a  pleading  and 
prtedpe  is  not  the  commencement  of  an  action, 
and  it  cannot  be  regarded  as  commenced  until 
valid  service  has  been  obtained  upon  the  de- 
fendant. •  •  •  It  is  contended  that  the  pro- 
vision applies  because  the  action  brought  by 
Sppler  before  the  justice  of  the  peace  failed 
otherwise  than  on  the  merits,  but  the  diffi- 
culty with  the  contention  is  that  an  action  was 
never  in  fact  commenced."  99  Kaii.  495,  162 
Pac.  812. 

Bee  cases  there  cited,  and  also  Brock  v. 
Francis.  89  Kan.  463,  181  Pac  1179,  46  L.  R. 
A.  (N.  S.)  Tt56. 

Under  the  authorities  It  must  be  held  that 
the  action  taken  by  ^alntlff  in  the  first  pro- 
ceeding was  not  the  commencement  of  an  ac- 
tion within  the  meaning  of  the  statute  of 
limitations,  and  that  the  new  action  brought 
by  plaintiff  was  not  wtbin  the  saving  provi- 
sion of  section  22  of  the  Civil  Code.  This  de- 
termination renders  It  unnecessary  to  con- 
sider the  trial  errors  assigned. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  the  direction  to  enter  Judg- 
ment for  defendant. 

All  the  Justices  concurring. 


BRADLEY  & 


VROOMAN  CO. 
(No.  22320.) 


(110  Kan.  662) 
V.  SUMMER. 


(Supreme  Court  of  Kansas.    March  11,  1922.) 

(BvJtalut  hy  the  Court.) 

1.  Appeal  and  error  ®=>lt9— No  appeal  lies 
where  only  matter  involved  Is  costs  adjudged 
against  appellant. 

No  appeal  lies  from  a  decision  where  the 
only  matter  involved  is  the  costs  adjudged 
against  the  appellant. 

2.  Appeal  and  error  $=>23 — Conrt  reqaired.  to 
raise  question  of  Jurisdiction. 

Although  the  appellee  does  not  raise  the 
question  of  jurisdiction,  it  is  the  duty  of  the 
court,  where  the  record  discloses  the  lacli  of 
jurisdiction,  to  raise  the  question  itself  and 
dismiss  the  appeal. 

Appeal  from  District  Court,  Montgomery' 
Cownty. 

Action  by  the  Bradley  &  Vrooman  Com- 
pany against  W.  A.  Summer.  Judgment  for 
plaintiff  on  only  a  part  of  Its  claim.     From 


®=3For  otbsr  cases  se*  nxaa  toplo  and  KBY -NUMBER  In  all  Ksy-Numbored  Dlgasu  and  IndexM 
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]ud8;ment  awarding  defendant  costs,  plain- 
tiff appeals.    Appeal  dismissed. 

G.  J.  Bryant,  of  Independence,  and  B>.  H. 
Koehl,  of  Caney,  for  appellant 

Hal  B.  Clark,  of  Independence,  for  ap- 
pellee. 

JOETXSTON,  C.  J.  The  only  question  rais- 
ed by  this  appeal  is  the  validity  of  an  award 
of  costs  In  favor  of  defendant  when  the 
co.art  bad  given  Judgment  in  favor  of  plain- 
tiff upon  a  part  of  Its  claim. 

Plaintiff  sued  the  defendant  for  $427.41, 
alleged  to  be  due  upon  an  account  for  paint 
sold  by  it  to  the  defendant  The  defense 
was  that  the  paints  were  represented  to  be 
of  a  certain  quality,  and  that  an  agreement 
bad  been  made  that,  if  they  were  not  up  to 
that  standard,  the  defendant  had  the  right 
to  return  the  same.  Defendant  claimed  that 
when  the  paints  were  received^  and  a  part 
of  the  same  had  been  disposed  of,  complaints 
of  quality  came  in  from  customers,  and  ui>on 
investigation  he  fo>ind  the  paints  were. In- 
ferior in  quality,  and  not  up  to  the  agreed 
standard.  He  then  returned  that  part  of 
the  goods  which  had  not  been  sold,  and  also 
sent  plaintiff  a  check  for  $144.81,  which  he 
said  was  the  balance  due  for  the  goods 
which  had  been  sold.  Plaintiff  refused  to 
accept  the  tender  made,  and  brought  suit 
for  the  amount  for  which  the  goods  were 
sold.  When  the  defendant  answered  setting 
up  his  defense,  he  renewed  his  tender  of 
$144.81,  and  alleged  that  he  was  ready  to 
pay  the  same  to  the  clerk  upon  the  order 
of  the  court.  On  a  trial  before  a  Jury  they 
found  the  amount  due  to  plaintiff  to  be 
$144.81,  and  thereupon  the  court  awarded 
the  plaintiff  that  amount,  but  adjudged  that 
the  defendant  recover  the  costs  of  tho 
action  taxed  at  $106.71. 

The  contention  of  the  plaintiff  which  ap- 
peals Is  that  the  tender  as  made  was  insuffi- 
cient in  that  it  did  not  include  an  offer  to 
pay  the  accrued  costs,  and  that  the  verdict 
of  the  Jury  in  its  tavor  legally  entitled  it 
to  a  Judgment  for  costa 

[1]  The  defendant  plausibly  argues  that 
his  tender  of  the  full  amount  due  upon  the 
debt  before  the  action  was  brought,  and 
which  he  renewed  and  kept  good  in  his  an- 
swer, precludes  a  recovery  of  costs  by  plain- 
tlffi  but  it  must  be  held  that  the  court  is 
wiOiout  Jurisdiction  to  determine  the  ques- 
tion. The  only  matter  in  controversy  is  the 
decision  as  to  the  recovery  of  costs.  In 
plaintiff's  notice  of  appeal  it  expressly  stat- 
ed that  this  question  is  the  only  part  at 
the  Judgment  brought  up  for  review.  Limi- 
tations have  been  placed  upon  appeals,  and 
under  the  Code  no  appeal  lies  from  a  deci- 
sion where  only  costs  are  involved.  Civ. 
Code,  {  566  (Gen.  Stat  1915,  i  7470);  Os- 
wald V.  Rallw^ay  Co.,  104  Kan.  281,  178  Pac. 
621,  and  cases  there  cited. 


[2]  Although  the  question  of  Jurisdiction 
is  not  raised  by  the  defendant,  the  lack  of 
{lower  in  the  court  to  review  the  decislmi 
is  apparent,  and  it  Is  the  duty  of  the  court 
to  raise  the  question  itself  and  dismiss  the 
appeal. 

Dismissed. 

All  the  Justices  concurring. 


010  Kan.  786) 

FARM  MORTGAGE  TRUST  CO.  V.  WILSON, 
Baak  Com'r,  at  al.    (No.  23083.)* 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(SvOahut  Iv  the  Court.) 

1.  Banks  and  banking  css'lS— Interest-bearing 
deposit  oertlfleate  at  rate  approved  by  oom- 
nlssloner  held  valid  and  within  tlw  protactioa 
of  state  guaranty  fund. 

A  deposit  in  a  bank  for  which  a  certificat« 
was  issued  bearing  interest  at  the  rate  approv- 
ed by  the  banlc  commissioner  is  not  rendered 
invalid  nor  taken  out  of  the  protection  of  'the 
state  guaranty  fund  because  it  was  solicited 
by  a  third  party  not  the  agent  of  the  bank, 
and  who,  to  advance  his  own  interest  paid 
the  depositor  a  l>onus  to  procure  the  maidng  of 
a  deposit 

2.  Banks  and  banking  ^=slS  —  Depositor's 
agreement   with   bank  to    maintain   deposits 

'  held  not  to  defprlve  depositor  of  protection 
of  state  guaranty  fund   on  Interest-bearlnt 
oertifloate. 
An  arrangement  between  the  bank  issuing 
the  certificate  and  the  plalntilf  to  the  effect  that 
the  bank  would  maintain  a  deposit  with  plain- 
tiff during  the   life  of   the   certificate   is   held 
not  to  have  been  intended  to  create  an  abso- 
lutely binding  obligation,  and  did  not  have  tho 
effect  of  converting  the  transaction  into  a  loan 
nor  of  depriving  the  holder  of  the  certificate 
of  deposit  issved  by  the  bank  of  the  protecUon 
of  the  guaranty  fund. 

Burch,  J.,  dissenting. 

Original  proceeding  in  mandamus  by  ttie 
Farm  Mortgage  Trust  Company  against  Wal- 
ter E.  Wilson,  Bank  Com'r,  and  others.  Judg- 
ment for  plaintiff. 

(Had  Hamilton  and  Clay  Hamilton,  both  of 
Topeka,  for  plaintiff. 

Stone,  Gamble,  McDermott  &  Webb,  of 
Topeka,  Richard  J.  Hopkins,  Atty.  Gen.,  and 
J.  K.  Bankin,  John  O.  E>gan,  J.  B.  Larimer, 
and  Godard  &  MyerSt  aU  of  Topeka,  for  de- 
fendants. 


JOHNSTON.  CJ,  J.  The  Farm  Mortgage 
Trust  Company,  whld)  makes  deposits  iu 
other  banking  and  trust  Institutions,  brought 
this  action  to  compri  the  bank  commissioDer 
to  issue  to  it  a  certificate  payable  out  of  the 
bank  guaranty  fund  of  $10,000,  the  amount 
which  it  had  placed  in  the  Kansas  Stat* 


^ssFor  other  casM  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbgred  Dlgesta  and  Indexai 
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Digitized  by 


Google 


Kan.) 


FARM  MORTGAGE  TRUST  CO.  v.  WILSON 
(205  P.) 


611 


Bank,  which  subsequently  became  Insolvent 
The  Kansas  State  Bank  was  operated  imder 
the  Bank  Guairanty  Low,  and  the  plaintiff 
claims  that  the  amount  wltlch  it  placed  in 
that  bank  vraa  a  deposit  within  the  meaning 
of  that  law,  and  Is  eligible  to  guairanty  under 
its  proTisions. 

It  appears  that  the  deposit  was  secured 
through  the  action  of  BJarl  G.  Bberhardt  and 
Etay  C.  Noonan,  agents  of  a  life  insurance 
company,  who  had  a  reciprocal  arrangement 
K-ith  a  number  of  banks  by  which  they  so- 
licited and  obtained  deposits  for  the  banks, 
in  return  for  which  the  officers  of  the  banks 
iv'ere  to  aid  the  agents  in  securing  appltea- 
:ions  for  life  insurance  in  their  company.  In 
February,  1919,  these  agents  called  upon  J. 
3.  Griest,  the  secretary-treasurer  of  the  trust 
;ompany,  and  exhibited  to  him  a  list  of 
)anka  for  which  they  were  soliciting  deposits. 
Chey  pr<^osed  to  him  the  making  of  a  de- 
losit  in  the  Kansas  State  Bank,  and  Griest 
■emarked  that  he  would  examine  into  the 
nndition  of  the  bank  and  advise  them  later 
IS  to  what  action  would  l>e  taken.  After 
aaklng  the  examination  he  told  them  that 
he  bank  appeared  to  be  all  right.  A  deposit 
if  $10,000  was  arranged  for  by  plaintiff  pass- 
ng  $10,000  to  the  credit  of  the  Kansas  State 
iank,  upon  which  plaintiff  was  to  receive 
nterest  on  the  certificate  at  the  rate  of  4 
ler  cent,  a  rate  authorized  by  the  bank  com- 
lissloner,  and  the  agents  agreed  to  pay  plaln- 
Iff  a  bonus  of  $100,  which,  if  added  to  the 
Dterest  upon  a  six  months'  certificate,  would 
e  the  equivalent  of  6  per  cent 
There  was  a  further  understanding  between 
liem  that  the  Kansas  State  Bank  should 
e«p  with  plaintiff  approximately  $2,500  dur- 
ig  the  life  of  the  certificate,  and  that  plain- 
.ff  would  pay  the  Kansas  State  Bank  8  per 
ent  on  the  agerage  dally  balances  on  the  de- 
osit  placed  with  plaintiff.  The  insurance 
gents  were  not  agents  of  the  bank,  nor  em- 
ioyed  by  it  to  solicit  deposits,  but  secured  this 
ae  for  the  reciprocal  benefits  expected  to  re- 
lit from  the  influence  of  the  officers  in  Iielp- 
is  them  to  obtain  applications  for  insurance, 
hey  solicited  and  secored  deposits  by  the 
'ust  company  in  other  banks  on  like  terms, 
pon  which  certificates  were  issued,  and  the 
ij-ment  of  the  $100  by  them  to  bring  the 
iturns  up  to  the  equivalent  of  6  per  cent, 
as  likewise  made  in  the  hope  that  the  of- 
fers of  the  bank  would  aid  in  bringing  them 
3w  Insurance  business.  The  trust  company 
as  looking  for  new  business  connections, 
id  hoped  by  making  the  deposit  with  the 
ink  to  obtain  a  reciprocal  deposit  and  open 
istness  relations  with  a  new  concern  which 
ould  prove  mutually  advantageous.  The  in- 
irance  agents  procured  the  bank  to  issue  a 
rtiflcate  of  deposit  for  $10,000  at  4  per 
nt.  and  sevt  It  to  the  trust  company,  end 
[tb  it  a  cashier's  check  for  $100,  which  was 


taken  out  of  their  individaal  funds.  When 
these  were  received  by  the  trust  company 
the  certificate  was  returned  to  the  bank,  with 
the  information  that  It  must  come  directly 
from  the  bonkv  Thereupon  the  assistant 
cashier  of  the  bank  telephoned  Griest  that 
the  bank  had  regarded  the  transaction  as 
closed;  that  it  had  already  drawn  drafts 
against  the  deposit  and  the  bank  would  be 
embarrassed  if  the  drafts  were  dishonored. 
F.  J.  Harper,  a  bank  examiner,  happened 
to  be  in  the  bank  at  the  time  of  the  tele- 
phone interview,  and  was  engaged  in  check- 
ing up  the  bank.  The  cashier  called  him  to 
the  phone,  and  he  had  an  Interview  with' 
Grleet  and  told  the  latter  that  things  were 
regular  In  the  bank,  and  he  saw  no  reason 
why  the  transaction  should  not  be  completed. 
Griest  then  asked  the  cashier  to  send  him 
a  statement  of  the  bank's  condition,  and,  if 
It  proved  to  be  satisfactory,  the  transaction 
would  be  carried  out.  Immediately  after- 
wards Griest  called  the  bank  commissioner's 
office  on  the  telephone  and  had  a  conversa- 
tion with  the  assistant  commissioner,  asking 
him  as  to  the  identity  of  the  examiner  who 
was  checking  up  the  bank,  and  with  whom 
he  had  had  e  telephone  interview,  and  also 
asked  if  the  bank  was  operating  under  the 
Bank  Guaranty  Law.  The  assistant  commis- 
sioner responded  that  Harper  was  the  name 
of  the  examiner  who  was  in  Salina  checking 
up  the  bank,  and  that  the  Kansas  State  Bank 
was  being  operated  under  the  Bank  Guaran- 
ty Law.  A  statement  of  the  bank's  condi- 
tion was  received  by  plaintiff  on  March  8, 
1919,  and  immediately  afterwards  a  credit 
slip  for  $10,000  was  issued  and  forwarded 
to  and  received  by  the  bank  on  March  7th. 
In  the  communication  attention  was  called  to 
the  arrangement  that  the  bank  was  to  main- 
tain a  deposit  of  at  least  $2,500  with  the  trust 
company,  and  he  incidentally  spoke  of  the 
transaction  aa  a  loan.  On  March  7th  the 
plaintiff  paid  a  draft  drawn  upon  it  by  the 
bank  for  $5,000,  and  later  on  the  same  day 
another  draft  for  $2,500  was  presented  and 
paid.  Some  time  before  May  1,  1919,  the 
bank  notified  the  trust  company  that  it  de- 
sired to  draw  out  the  remaining  $2,500  of 
the  deposit,  but  the  plaintiff  objected  to  this 
course,  and  called  attention  to  the  agree- 
ment that  $2,500  should  be  deposited  with 
plaintiff  during  the  time  it  held  the  certifi- 
cate'of  deposit,  and  that,  if  the  bank  desired 
to  make  any  change,  plaintiff  would  pref^ 
to  have  the  bank  take  up  the  certificate  and 
close  the  account  On  May  17,  1919,  plaintiff 
received  a  telegram  from  the  National  Bank 
of  Commerce  asking  if  It  would  pay  a  draft 
of  the  Kansas  State  Bank  for  $2,500.  On 
the  same  day  plaintiff  replied  by  telegram 
asking  the  date,  amount  and  payee  of  the 
draft  mentioned.  A  telegram  was  sent  by 
the  Xational  Bank  of  Ck)mmerce  giving  the 
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^■eauested  Information.  Tbe  tmst  company 
then  responded  with  another  telegram,  say- 
ing that  the  Kansas  State  Bank  had  a  suf- 
ficient balance  with  plalntUf  to  take  care  of 
the  $2,600,  and  that  It  would  honor  the  draft 
If  the  balance  with  the  tmst  company  was 
■ufflcient  when  it  was  presented.  The  draft 
was  presented  to  and  paid  by  the  trust  com- 
pany on  May  18th.  The  certificate  Issued 
to  plaintiffs,  was  regularly  registered  in  a 
record  book  of  the  bank  kept  for  that  purpose 
with  the  approval  of  the  bank  commissioner, 
and  was  carried  there  as  a  deposit  eligible 
to  guaranty  upon  which  assessments  were 
made  in  accordance  with  the  Bank  Guaranty 
Law.  After  the  bank  became  Insolyent  a  de- 
mand was  made  upon  the  bank  commissioner 
to  Issue  a  certlflcate  on  the  bank  guaranty 
fund,  but  he  declined  to  issue  It,  on  the 
ground  that  the  trust  company  had  received 
a  rate  of  Interest  in  excess  of  4  per  cent, 
and  the  advancement  of  the  $100  by  the  in- 
surance agents  to  bring  the  rate  of  the  trust 
company  equal  to  6  i>er  cent.  He  reserved 
the  right  to  make  other  objections,  and  one 
of  those  which  he  has  since  urged  is  the 
agreement  that  the  bank  should  maintain  a 
deposit  with  the  trust  company  of  $2,600  dui^ 
Ing  the  life  of  the  certlflcate  of  deposit  The 
commissioner  appointed  to  take  the  testi- 
mony after  finding  the  facts  stated  the  fol- 
lowing conclusions: 

"A  bank  or  trust  company  may  be  a  depoed- 
tor  within  tbe  meaning  of  the  Bank  Onaranty 
Law,  and  the  deposits  may  be  made  as  well  by 
placing  it  at  the  disposal  bf  the  depositary  as 
l>y  tbe  actual  physical  delivery  of  the  currency 
to  it  Such  is  tbe  interpretation  placed  upon 
the  law  by  the  state  bank  commissioner's  de- 
partment, and  while  such  interpretation  does 
not  affect  the  liability  of  the  depositor's  guar- 
anty fund,  it  Is  correct." 

"The  characterization  of  a  transaction  by  tbe 
parties  to  it,  either  during  its  conanmmation  or 
afterwards,  as  a  loan,  investment  or  deposit 
is  not  controlling." 

"Tbe  agreement  to  maintain  a  balance  of  ap- 
proximately $2,600  of  the  fnnd  with  plaintiff 
during  tbe  life  of  the  certificate  did  not  con- 
vert the  transaction  into  a  loan,  nor  was  It 
'security'  within  tbe  meaning  of  the  Bank  Guar- 
anty Law,  nor  did  it  render  the  transaction  il- 
legal. It  was  nothing  more  than  an  arrange- 
ment for  a  reciprocal  deposit." 

"The  payment  of  a  bonus  by  Eberhardt  vio- 
lated no  law  and  did  nVt  render  the  transaction 
a  loan." 

"Tbe  transaction  descril>ed  In  the  findings  of 
fact  was  a  deposit  eligible  to  guaranty  and, was 
not  a  loan." 

[1]  There  Is  no  serious  complaint  of  the 
findings  of  fact,  but  defendant  challenges 
tbe  correctness  of  the  conclusions  of  law 
made  by  the  commissioner.  It  is  insisted 
that  under  the  facts  found,  the  transaction 
between  tbe  bank  and  the  trust  company 
was  in  fact  a  loan,  and  that  In  any  view  It 
was  not  a  deposit  within  the  meaning  of 


the  Guaranty  Lew.  One  of  the  grounds  lor 
tbe  contention  la  tbe  payment  of  a  bonus  of 
$100  by  the  insurance  agents,  who  solicited 
and  secured  the  deposit  In  the  present  case 
the  $10,000  represented  by  the  certificate  giv- 
en to  plaintiff  was  received  and  used  by  tbe 
bank  and  the  rate  of  interest  named  in  tbe 
certlflcate  was  the  amiio^^  rate  of  4  per 
cent  It  la  contended  that  the  payment  of 
the  bonus  was  made  for  the  use  and  benefit 
of  the  bank,  and  that  the  acc^tance  of  the 
same  by  plaintiff  made  It  an  unlawful  trans- 
action, which  takes  it  outside  of  the  protec- 
tion of  the  Guaranty  Lew.  In  that  act  there 
is  «  provision  that,  if  a  bank  ofllcer  sball  pay 
Interest  on  a  deposit  in  excess  of  the  uni- 
form rate  fixed  and  approved  by  the  bank 
commissioner,  it  shall  be  deemed  reddess 
banking,  for  which  he  may  be  removed  froD^ 
office  and  the  bank  shall  be  dlaquallfled  to 
participate  in  the  benefits  of  tbe  act  Gen. 
Stat.  1915,  {  601.  The  approved  rate  of  in- 
terest at  tbe  time  of  this  transaction  was  4 
per  cent,  and,  as  we  have  seen,  that  was 
the  rate  named  in  the  certificate  wbldi  the 
bank  issued  to  plaintiff.  It  has  been  foond 
upon  sufficient  evidence,  and  we  approve  the 
finding,  that  tbe  insurance  agents  who  solicit- 
ed the  deposit  were  not  the  agents  of  the  bank 
They  paid  the  bonus  from  their  own  funds. 
By  soliciting  and  securing  the  deposits  tbey 
hoped  and  expected  to  obtain  new  insur- 
ance business,  but  tbls  had  not  been  done 
under  employment  by  the  bank,  and  tbey 
were  not  agents  of  the  bank  at  any  time 
during  the  transaction.  The  bonus  was  paid, 
not  tor  the  benefit  of  the  bank,  bat  was  ad- 
vanced by  the  solicitors  for  their  own  bene- 
fit The  Bcdicltlng  of  deposits  has  become  a 
common  practice  among  banks,  and  tbe  fact 
that  a  deposit  has  been  solicited  does  not  give 
it  the  character  of  a  loan,  nor  deprive  it  d 
tbe  protection  of  the  act  In  American 
State  Bank  v.  Wilson  (fCan.)  204  Pac  TOS, 
decided  February  11, 1922,  it  was  said: 

"That  a  deposit  is  made  in  response  to  ac- 
tive and  personal  solicitation  is  not  enough  to 
convert  it  into  a  loan;  that  being  a  recognised 
method  of  increasing  deposits.  Nor  is  the  mere 
fact  that  certificates  of  deposit  are  drawn  and 
signed  before  an  agreement  to  take  them  baa 
been  made." 

These  circumstances,  in  connection  with 
others  tending  to  show  a  borrowing  of  mon- 
ey, might  characterize  a  transaction  as  a 
loan,  but  of  themselves,  and  where  the  bonus 
is  paid  by  a  third  party,  tbey  do  not. 

A  different  rule  would  apply  tf  the  bank 
had  issued  a  certificate  bearing  a  higher 
rate  of  interest  than  the  maximum  allowed 
by  the  bank  commissioner,  or  the  bank  it- 
self bad  paid  a  bonus  to  obtain  a  deposit  that 
would  Increase  the  rate  of  Interest  beyond 
that  authorized  to  be  paid.  Here  the  bank 
had  no  connection  with  the  bonus.    It  gained 
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>  adranfage  and  suffered  no  detriment  from 
3  payment ;  -lis  oblIgatl<xi  on  tbe  certificate 
as  not  Increased  by  the  payment,  and  the 
ill  amount  named  In  the  certificate  was  re- 
ived and  used  by  It  in  Its  current  business, 
the  EoUcltlng-  of  deposits  by  banks,  which 
always  attended  by  some  expense,  is  le- 
il,  surely  an  expenditure  by  an  outsider  in 
curing  a  deitoslt  In  which  tiie  bank  had  no 
irt  In  order  to  promote  a  purpose  of  his 
m  does  not  convert  a  deposit  into  a  loan, 
taint  a  certificate  otherwise  legally  is- 
ed.    In  the  course  of  the  trial  the  commis- 
)ner  asked  this  question: 

'Suppose  I  have  $10,000.  It  is  in  my  power 
deposit  it  in  any  bank  which  I  may  select, 
friend  of  mine  knows  that  I  have  the  money. 
i  wants  to  borrow  money.  He  goes  to  a 
nker  in  my  town  of  Concordia.  Tlie  banker 
1^8  to  him,  lUr.  Hunt  has  a  considerable 
lount  of  money  which  he  is  prepared  to  de- 
sit  somewhere.  If  yon  will  get  a  deposit 
>m  him  of  |8,000  or  $10,000,  I  will  loan  you 
,000.'  My  friend  comes  to  me  and  offers  to 
y  me  $100  if  I  will  deposit  $10,000  fn  the 
ok  from  which  he  has  a  prospect  of  borrow- 
;  money.  I  dcpoeit  my  money  in  the  desig- 
tcd  bank.  Now,  do  yon  say  that  tiiat  is  not 
legal  deposit  within  the  meaning  of  the 
laranty  Act?" 

It  would  hardly  seem  that  such  a  deposit 
aid  be  regarded  as  Illegal  and  unprotected ; 
t  in  the  supposed  transaction  there  is  tha 
iture  that  the  bank  held  out  the  induce- 
snt  and  agreed  that  It  would  make  a  loan 
the  soliciting  party  if  he  secured  the  de- 
sit,  an  element  that  Is  absent  in  the  case 
der  consideration.  We  conclude  that,  under 
i  circumstances,  the  payment  of  a  bonus 
the  insurance  agents  did  not  make  the 
insaction  a  Ictfin  nor  operate  to  deprive 
i  plaintiff  of  the  protection  of  the  guaranty 
Id. 

2]  Another  contention  of  the  defendant  is 
It  the  agreement  of  the  tiank  to  leave  a 
ance  or  to  maintain  a  deposit  with  plain- 
'  during  the  life  of  the  certificate  makes  the 
nsactlon  something  other  than  a  deposit, 
1  prevents  the  money  placed  in  the  bank 
m.  being  a  liability  against  the  guaranty 
id.     According  to  the  testimony  and  find- 
is,  the  plaintiff  was  endeavoring  to  extend 
business  connections  by  making  deposits 
its  surplus  funds  in  banks,  and  in  this  In- 
nce,  as  In  others,  it  sought  to  open  up  new 
ilness  relations  that  would  be  mutually  ad- 
itngeous.      The    understanding   that    the 
ik  should  maintain  business  relations  with 
I  plaintiff  and  keep  a  deposit  with  it  Is 
an  uncommon  transaction  among  bank- 
Institutions.     The  arrangement  contem- 
ted  that  the  deposit  would  be  of  a  shift- 
amount,  as  the  bank  ivas  to  pay  3  per 
t.  on  the  average  dally  balances.     Upon 
issuance  of  the  certificate  the  amount  of 
ras  placed  by  the  plaintiff  to  the  credit  of 
bank,  and  a  credit  slip  for  the  whole 


amount  was  sent  to  the  bank.  $7,600  of  the 
deposit  was  immediately  drawn,  and  shortly 
afterwards  a  draft  for  the  remainder  was  is- 
sued and  paid.  While  some  objection  was 
made  by  plaintiff  that  the  bank  was  not  car- 
rying out  the  understanding  for  maintaining 
the  reciprocal  deposit,  it  appears  that  the 
plaintiff  recognized  that  the  remainder  of  the 
deposit  belonged  to  the  bank,  and  when  the 
draft  was  drawn  It  was  paid.  The  diarac- 
ter  of  the  negotiations  concerning  the  leaving 
of  approximately  $2,600  on  deposit  with  the 
plaintiff,  including  its  use  in  its  letters  of 
the  words  "arrangement"  and  "onderstand- 
ing"  in  referring  to  that  feature  of  the  trans- 
action, seem  fairly  open  to  the  view  that 
what  was  said  about  that  matter  was  not 
intended  to  create  an  absolutely  binding  ob- 
ligation on  the  subject  The  fact  that,  al- 
though the  plaintiff  made  to  the  cashier  of 
the  Kansas  State  Bank  en  objection  to  pay- 
ing out  the  last  $2,500  of  the  deposit,  its  ex- 
ecutive board  decided  that  the  fund  was  sub- 
ject to  withdrawal,  and  that  there  was  no 
legal  reason  for  refusing  the  draft  against 
it,  and  acted  upon  the  decision,  may  be  con- 
sidered a  practical  construction  given  to 
their  contract  by  the .  parties.  When  the 
plaintiff  placed  $10,000  to  the  credit  of  the 
bank  a  deposit  was  in  fact  made.  In  Amer- 
ican State  Bank  v.  Wilson,  supra,  syl.  1,  it 
was  said: 

"A  deposit  which  will  be  protected  by  the 
state  guaranty  fund  may  be  accomplished  by 
giving  the  bank  credit  in  another  bank  in  ex- 
change for  a  certificate  of  deposit."    Syl.  1. 

In  Fourth  National  Bank  v.  Wilson  (Fos- 
ter, substituted),  decided  February  11,  1922 
(Kan.)  204  Pac.  716,  there  was  a  further  dis- 
cussi(»i  as  to  the  essentials  of  a  deposit  and 
it  was  said: 

"Money  left  with  a  bank,  subject  to  order  of 
the  person  leaving  it,  is  a  deposit  A  deposit 
may  be  accomplished  by  taking  credit  on  the 
books  of  the  bank  for  a  discounted  note,  or 
even  by  some  obligatory  arrang^ent  with  the 
bank  for  credit.  In  creating  a  deposit,  pure 
formalities  may  be  dispensed  with,  such  as  tak- 
ing money  across  the  counter  on  a  matured 
certificate  of  deposit  and  passing  it  back  to 
obtain  a  new  certificate." 

The  bank  was  given  credit  for  the  whole 
amount  in  exchange  for  the  certificate  of  de- 
posit The  arrangement  for  reciprocal  de- 
posits was  something  aside  from  the  obliga- 
tion of  the  certificate,  and  that  this  was  the 
understanding  is  made  to  appear  by  the  pay- 
ment of  the  money  when  the  draft  was  pre- 
sented. It  was  an  arrangement  for  an  inter- 
change of  business  between  plaintiff  and  the 
bank.  When  one  bank  deposits  money  in  an- 
other tiie  depositor  has  a  right  to  expect  that 
one  receiving  the  deposit  shall  recognize  the 
business  relation  and  do  part  of  its  busi- 
ness with  the  depositing  bank.  Such  inter- 
change  of  business  Is   a   general   practice 
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among  banking  Institutions,  and  it  would  be 
a  harsh  rule  to  bold  that  a  deposit  made 
where  such  an  arrangement  existed  would  be 
illegal  and  outside  the  protection  of  tlie 
Guaranty  Law.  Ordinarily  when  a  business 
man  deposits  in  a  bank  funds  for  which  he 
has  no  present  use  it  is  with  the  mutual  un- 
de^tanding  that  the  bank  will  in  the  future 
take  care  of  him,  and  make  reasonable  pro- 
vision for  furnishing  money  to  carry  on  his 
business.  A  mutual  understanding  of  that 
kind  could  hardly  be  held  to  Impair  the  valid- 
ity of  a  certificate  of  deposit  Issued  by  the 
bank  to  the  business  man.  The  deposits  ex- 
cluded from  the  protection  of  the  guaranty 
fund  are  expressly  mentioned  In  the  act.  It 
provides  that: 

"All  deposits  not  otherwise  secured  shall  be 
guaranteed  by  this  act  The  guaranty  as  pro- 
vided for  in  this  act  shall  not  apply  to  a  bank's 
obligation  as  indorser  upon  bills  rediscounted, 
nor  to  bills  payable,  nor  to  money  borrowed 
from  its  correspondents  or  others."  Qen.  Stat. 
1915,  i  600. 

The  transaction  in  question  has  none  of 
the  excepted  features  mentioned  in  the  stat- 
ute. The  deposit  was  not  other wi8<!  secured; 
it  was  not  an  obligation  of  the  bank  as  indors- 
er on  rediscounted  bills,  waa  not  a  bill  pay- 
able, and  has  not  the  characteristics  of  bor- 
rowed money. 

It  was  the  manifest  Intention  of  the  liCg- 
Islature  that  all  good-faith  deposits  not  ex- 
cluded by  the  terms  of  the  act  should  be 
witmn  its  protection.  Tbe  purpose  of  the 
act  was  not  csily  to  afford  protection  to  de- 
positors, but  it  was  evidently  the  intention 
to  provide  such  a  guaranty  as  would  induce 
tbe  holders  of  money  who  kept  It  In  their 
pockets  to  deimslt  It  in  banks,  and  in  that 
way  increase  the  money  available  for  gen- 
eral use,  thus  stimulating  business  and  en- 
abling the  banks  to  give  more  etticient  serv- 
ice to  the  communities  in  which  the/  were 
located.  Another  consideration  was  that  the 
liability  assumed  by  the  banks  operating  un- 
der the  act  would  lead  them  to  give  closer 
attention  to  the  condition  of  the  banks  as- 
sociated with  them,  and  induce  them  to  fur- 
nish the  banking  department  information  of 
any  irregularities  or  reckless  banking  by 
their  neighboring  banka  The  act  should  be 
Interpreted  In  the  light  of  the  manifest  pur- 
poses of  tbe  Legislature,  and  an  important 
one  was  to  protect  all  bona  fide  deposits  not 
otherwise  secured.  That  purpose  would  be 
defeated  if  slight  irregularities  or  mere  in- 
formalities should  be  held  to  take  the  certif- 
icates issued  to  depositors  out  of  the  guar- 
anteed protection.  None  of  the  grounds  re- 
lied on  by  tbe  defendant  appear  to  be 
sufllcient  to  deprive  the  plaintiff  of  the  pro- 
tection of  the  act  The  plaintiff's  claim  dif- 
fers materially  from  those  of  the  claimants 
on  the  guaranty  fund  in  tbe  cases  already 
cited.    In  one  case  the  claimed  deposit  was 


otherwise  secured,  an  excess  rate  of  Interest 
was  agreed  to  be  paid,  the  bank  (mly  received 
a  part  of  the  money  for  which  the  certificate 
was  issued,  and  tbe  claimant  knew  that  tbe 
bank  was  financially  emlmrrassed  when  the 
certificate  was  issued.  American  State  Bank 
V.  Wilson,  supra.  In  tbe  other  cases  the 
transactions  in  connection  with  the  Issuance 
of  tbe  certificate  were  not  bank  transactions, 
but  the  certificates  were  issued  to  take  up 
personal  obligations  of  certain  promoters, 
and  had  no  deposit  of  money  or  money  equiv- 
alent behind  them,  and  the  payees  of  the  cer- 
tificate knew  that  they  had  been  Issued  In 
liayment  of  a  private  debt  Fourth  National 
Bank  v.  Wilson,  supra.  In  plaintiff's  case 
the  entire  amount  of  money  represented  In 
the  certificate  was  actually  deposited  in  and 
used  by  the  bank.  Although  the  bank  was 
financially  embarrassed  at  the  time  of  tbe 
transaction,  the  plaintiff  had  no  knowledge 
of  Its  condition.  An  oflBcer  of  the  plaintifl 
took  pains  to  Inquire,  and  was  assured  by  a 
bank  examiner  who  chanced  to  be  In  the 
bank  when  the  Inquiry  was  made,  that  the 
bank  was  regular,  and  there  was  no  reason 
why  the  proposed  transaction  should  not  be 
carried  out  The  officer  of  the  plaintiff  pur- 
sued the  inquiry  farther,  and  took  the  pre- 
caution to  call  up  the  bank  commissioner's 
oflice  for  further  information,  and  was 'told 
the  name  of  the  examiner  representing  the 
banking  department  who  had  g^ven  assur- 
ances to  tbe  plaintiff  as  to  the  condition  of 
the  bank,  and  was  also  Informed  that  the 
bank  was  operating  under  the  Guaranty 
Law.  Upon  this  Information,  and  the  bank 
statement  showing  the  bank  to  be  in  a  ad- 
vent condition,  the  plaintiff  made  the  deposit 
and  received  the  certificate,  believing  the 
bank  was  solvent  and  the  deposit  within  the 
protection  of  the  Bank  Guaranty  Law. 

Holding  that  the  money  placed  in  the  bank 
by  plaintiff  Is  a  guaranteed  deposit,  Indg-  - 
ment  as  prayed  for  must  go  In  favor  of  the 
plaintiff. 

MARSHALL,  J.,  heard  the  argument  In 
this  case,  but  does  not  take  part  in  the  deci- 
sion. 

MASON,  PORTER,  WEST,  and  DAWSON. 
JJ.,  concur. 

BURCH,  J.  (dissenting).  In  my  opinion, 
the  facts  stated  In  the  first  paragraph  of  tbe 
syllabus  as  the  basis  for  the  conclusion  of 
law  are  not  the  facts  on  which  the  decislMi 
depends,  and  the  Inference  of  fact  stated  In 
the  second  paragraph  of  the  syllabus  as  the 
basis  of  the  conclusion  of  law  is  not  war- 
ranted by  the  facts. 

The  transaction  resulting  in  issuance  of 
the  certificate  embraced  two  conditions  im- 
posed by  the  plaintiff:  First,  the  plainUfiT 
should  have  6  per  cent  Interest  on  Its  mon- 
ey; and,  second,  tbe  bank  should  leave  with 


Digitized  by 


Google 


Kan^ 


FARM  MOKTOAGE  TRUST  CO.  T,  WILSON 
(20S  p.) 


the  plaintiff  25  i>er  cent  of  tbe  amount  of  tbe 
certificate  nntil  It  matured.  The  term  "bo- 
nus" was  not  used  In  tbe  negotiations  which 
resnlted  in  Issuance  of  tbe  certificate.  It 
was  brought  Into  the  record  by  the  attorneys. 
En>erfaardt  and  Noonan  conducted  the  nego- 
tiations which  led  to  issuance  of  the  certifi- 
cate. They  had  with  them  a  list  of  banks, 
which  included  the  Salina  bank,  and  they 
afterwards  marketed  to  the  plaintiff  paper  of 
some  of  the  other  banks.  Bberhardt  testi- 
fied as  follows: 

"Q.  Who  was  it  first  snggested  that  there 
ahoold  be  a  bonus  of  $100  paid?  A.  Why,  the 
nnderstanding  that  we  had,  that  any  paper  they 
bonght  had  to  net  6  per  cent. 

"Q.  That  is  your  anderstanding  here  with  the 
tmst  compaoy?  A.  Yes,  sir.  And  those  C. 
D.'s  drew  4  per  cent,  so  we  had  to  pay  the 
additional  amount  to  make  the  6  per  cent 

"Q.  To  bring  it  up  to  6  per  cent?  ▲.  Tes, 
sir. 

"Q.  And  that  is  the  reason  of  this  check  of 
$100?  A.  That  is  the  reason  I  sent  that  $100 
check;    yes. 

"Q.  Now,  you  talked  with  them,  not  only 
•bout  tbe  Kansas  State  Bank,  but  about  these 
other  banks?    A.  Yes,  sir. 

"Q.  And  after  your  conversation  with  Mr. 
Slaughter  and  Mr.  Griest  and  Mr.  CoUingwood 
—or  rather,  during  your  oonyersation— you 
were  told  that  any  arrangement  that  you  made 
here  by  which  they  handled  paper  for  any  of 
these  banks,  would  have  to  net  them  6  per 
cent?  A.  Yes,  sir. 

"Q.  Bo  when  you  obtained  a  O.  D.  from  the 
Salina  State  Bank  you  understood,  if  you  han- 
dled it  here,  you  would  have  to  Increase  it  to 
6  per  cent,  did  you?    A.  Yes,  sir. 

"Q.  And  the  $100  was  paid  in  order  that  the 
C.  D.  might  be  negotiated?    A.  Yes,  sir. 

"Q.  That  is  2  per  cent  interest  in  addition 
to  the  4  per  cent?    A.  What  is  that? 

"Q.  The  $100,  then,  represented  2  per  cent 
interest  on  $10,000  for  six  months?  A.  Six 
months;   yes,  sir. 

"Q.  Did  you  make  an  arrangement  with  the 
trust  company  here  for  any  of  tbe  other  banks? 
A.  That  day  we  bad  a  list  of  banks,  and  we 
asked  them  if  it  would  be  all  right  if  we  se- 
cured 'them. 

"Q.  Yes,  sir.  A.  And  later  on  we  got  two 
more  banks  for  them. 

"Q.  What  banks  did  you  get?  A.  We  got 
the  Solomon  National,  and  I  think  it^  is  the 
Farmers'  State  at  Beloit  that  we  got. 

"Q.  And  were  C.  D.'s  issued  for  those  two 
banks?    A.  Yes,  sir. 

"Q.  You  had  the  Farmers'  State  at  Oakley? 
A.  I  tliink  it  was  the  Farmers'  State  at  Oak- 
ley; yes,  sir. 

"Q.  Those  C.  D.'s  brought  4  per  cent,  the 
same  ai  the  others?    A.  Yes. 

"Q.  And  in  negotiating  them  here  with  the 
tmst  company  you  bad  to  make  them  equal 
to  6  per  cent  paper,  did  you?    A.  Yes,  sir. 

"Q.  And  did  BO?  '  A.  He  did;  yes. 

"Q.  And  tbe  same  arrangement  of  at  least 
25  per  cent  must  remain  on  deposit?  A.  Yes, 
sir.    •    •    • 

"Q.  It  was  definitely  understood,  however, 
that  25  par  cent  should  remain  for  the  full 
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A.  That  was  the  agree- 


period  of  six  months? 
ment  that  was  made. 

"Q.  That  was  the  agreement  that  was  made? 
A.  Yes,  sir. 

"Q.  That  was  not  reduced  to  writing,  that 
agreement  was  not?    A.  No,  sir. 

"Q.  Then  you  could  not  have,  as  yon  under- 
stood it— you  could  not  have  negotiated  this  O. 
D.  for  the  Kansas  State  Bank  without  pay- 
ing that  $1007    A.  That  was  tbe  understanding. 

"Q.  Yes?  A.  And  keeping  the  25  per  cent 
agreed  to. 

"Q.  But  after  your  preliminary  conversa- 
tion here,  you  then  went  to  the  Kansas  State 
Bank  at  Saiina  and  suggested  to  them  tba^ 
they  might  obtain — or  might  open  negotiations 
here?  A.  Yes,  sir. 

"Q.  And  you  told  them  at  that  time  that  if 
they  would  issue  a  C.  D.  for  $10,000,  you  could 
have  that  passed  to  their  credit  on  the  books 
here,  on  the  conditions  that  you  have  named? 
A.  Yes,  sir. 

"Q.  And  one  of  which  was  that  they  must 
maintain  here  at  least  25  per  cent  of  their 
balance?    A.  Yes. 

"Q.  During  the  life  of  the  O.  D.'a?    A.  Yes." 

3.  E.  Griest,  secretary  and  treasurer  of 
the  plaintiff,  testified  as  follows: 

"Q.  State  to  the  commissioner  what  the 
terms  were  of  the  arrangement  A.  Weil,  we 
were  to  get  the  regular  percentage  from  tbe 
bank  on  deposits  that  we  required,  the  same 
as  all  other  correspondents.  This  arrangement 
included  opening  an  account  in  the  trust  com- 
pany. They  were  to  keep  a  balance  of  approxi- 
mately 25  per  cent,  of  the  amount  at  least 
of  this  certificate  of  deposit  here.    *    *    • 

"Q.  Were  you  looking  for  a  depositary  at  that 
time?  A.  We  were  in  the  bank  correspondent 
business. 

"Q.  Were  yon  looking  for  chances  to  deposit 
money  in  soma  new  bank?    A.  Yes. 

"Q.  You  were?    A.  Yes,  sir. 

"Q.  You  were  looking  for  an  opportunity  to 
deposit  $10,000?  A.  To  Invest  money,  or  have 
them  take  it  on. 

"Q.  To  invest  money?  A.  Yes,  or  its  equiva- 
lent" 

When  the  transaction  was  closed,  Mr. 
Griest  wrote  tbe  cashier  of  the  Salina  State 
Banlc  as  follows: 

"Herewith  credit  slip  for  the  $10,000  certifi- 
cate of  deposit  received  yesterday.  Would  like 
to  have  you  understand  that  an  arrangement 
is  made  to  maintain  at  least  a  25  per  cent 
reserve  while  this  loan  is  made  to  yon." 

J.  H.  CoUingwood,  vice  president  of  the 
plaintiff,  testified  as  foUows: 

"We  made  deposits  at  Eberbardt's  and  Noon- 
an's  solicitations,  in  different  l>anks;  I  think 
one  at  Solomon,  and  I  believe  one  at  Oakley, 
and  I  think  there  was  one  at  Wilson,  Kan.  I 
am  not  sure  that  we  required  the  .paper  to  lie 
brought  to  6  per  cent,  but  I  think  we  did  ia 
every  case." 

"Q.  You  had  a  surplus  there?  A.  We  wanted 
to  have  a  better  rate  for  it.  You  understand 
when  it  is  deposited  in  banks  such  as  we  de- 
posited that  in  the  bank  at  Salina,  and  accept 
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0.  D.'i;  It  Isn't  eligible  for  reserve;  It  la  ■ 
time  deposit,  and  not  subject  to  cbeck. 

"Q.  And  it  is  not  a  part  of  the  reserve?  A. 
Yes;  and  we  had  more  money  than  we  conid 
nse  in  car  bnslnesa. 

"Q.  And  wanted  to  get  it  oat?  A;  And 
wanted  to  get  it  out  earning  money  for  ua. 

"Q.  And  get  it  out  at  aa  l^h  rate  as  possi- 
ble?   A.  Exactly. 

"Q.  And  the  converse  of  that  is  true — and  a 
bank  needing  money  frequently  gives  one  of  its 
C.  D.'s  that  way  so  they  can  borrow  money? 
A.  I  think  it  is  generally  done,  although  I 
have  never  done  it  wit|i  any  of  my  banks.  I 
never  put  out  C.  D.'s  for  that  purpose,  but 
I  am  confident  it  is  done  in  some  cases. 

".Q.  And  what  they  were  doing  here?  A. 
And  apparently  what  they  were  doing  here." 

Commissioner  Hunt  returned  tbe  following 
finding  of  fact: 

"Some  time  prior  to  May,  1919,  there  was 
some  communication  from  the  ECansas  State 
Bank,  the  nature  of  which  is  not  disclosed  by 
the  evidence,  but  was  an  indication  that  the 
bank  desired  to  withdraw  the  remaining  $2,- 
000.  The  plaintiff  objected  to  its  withdrawal 
because  of  the  arrangement  that  approximately 
$2,600  was  to  remain  in  its  hands,  and  the 
plaintiff  wrote  to  the  Kansas  State  Bank  the 
following  letter: 

"  'Beferring  to  your  telephone  conversation 
to-day  watb  reference  to  the  (10,000  C.  D. 
issued  to  this  company  with  the  understanding 
that  yon  were  to  retain  a  balance  of  $2,500  in 
this  trust  company  during  the  time  the  C.  D. 
was  held  by  us:  We  shall  expect  you  to  keep 
your  agreement  in  this  respect.  In  case  you 
desire  to  make  any  change,  we  prefer  to  have 
you  take  up  the  O.  D.  and  dose  the  account.' " 

Cutting  througta  forms,  disregarding  after- 
thoughts, and  going  directly  to  the  substance 
of  the  transaction,  it  seems  clear  to  me  the 
plaintiff  loaned  the  bank  $10,000  at  6  per 
cent,  interest  on  a  certificate  of  deposit  bear- 
ing 4  per  cent,  interest,  secured  by  retention 
of  25  per  cent,  of  the  principal  sum.  The  re- 
maining 2'  per  cent  Interest  was  taken  in 
advance  In  casta.  The  2  per  cent,  interest 
paid  by  Eberbardt  was  no  more  a  bonus  to 
the  plaintiff  than  the  4  per  cent,  interest  re- 
cited in  the  certificate  was  a  bonus  to  be  paid 
to  the  plaintiff  by  ttie  borrowing  bank.  The 
plaintiff  required  6  per  cent.  Interest  on  its 
money,  and  the  requirement  was  met  The 
agreement  for  the  security  was  as  definite 
as  any  other  feature  of  the  transaction. 
While  a  varying  daily  balance  was  contem- 
plated, on  which  Interest  was  to  be  paid,  the 
balance  was  not  to  fail  below  $2,500  at  any 
time  during  life  of  the  certificate.  Leffer- 
dink  needed  all  the  money  be  had  borrowed, 
and  of  course  he  disregarded  the  agreement. 
The  plalntl?  might  have  refused  to  pay  the 
last  draft  without  Incurring  any  liability. 
That  it  chose  to  yield  to  Letferdlnk  did  not 
aifect  the  original  character  of  the  transac- 
tion. 


The  opinion  of  the  conrt  speaka  of  a  prac- 
tical Interpretation  of  the  contract  relating 
to  retention  of  the  $2,600,  and  there  was 
such  an  Interpretation.  It  occurred  when 
Lefferdlnk,  knowing  the  contract  prohibited 
him  from  drawing  the  money,  indicated  he 
desired  to  do  so,  and  the  bank,  having  tbe 
same  understanding  of  the  matter,  denied  the 
request 

There  was  no  "reciprocal  depoalt,"  and 
could  be  none,  because  of  the  agreement 
$2,500  of  the  amount  of  the  certificate  was 
not  subject  to  check  or  draft  The  certifi- 
cate was  issued  on  that  condition,  and 
whether  or  not  the  condition  waa  anbse- 
quently  waived  is  immaterial. 

In  my  opinion  tbe  writ  should  be  d«iled. 


030  Kan.  788) 

8TICE  V.  MINES,  Olreeter  Gaaaral  af  Rail- 
roads.   (No.  23480.) 

(Supreme  Court  of  Kanaas.    March  11,  1922.) 

(Syllabiu  hv  the  Conrt.) 

IVta«ter  and  servant  «=»284(l).  286(29),  288 
(6)— Employment  In  Interstate  eommeroe  held 
for  Jury;    nagllgenoe  and  aasnmptien  of  risk 
In  replacing  derailed  engine  held  for  Jary. 
In  an  action  founded  on  the  federal  Em- 
ployers' Liability  Act  (U.  8.  Ownp.  St  SI  8867- 
8665)  to  recover  for  Injuries  to  plaintiff  while 
assisting  in  replacing  upon  the  tracks  a  awitdi 
engine  that  bad  been  derailed,  held,  as  against 
a  demurrer,   there   was   evidence   sufficient   to 
take    the   case   to  the   jury   on    the   issue    of 
whether   at   the   time   of  the   derailment    the 
track  was  being  used  in  interstate  commerce, 
the   question    of   defendant's   negligence,    and 
the  Issue  of  assumed  risk. 

Appeal  from  District  Conrt,  Labette 
County. 

Action  by  Ira  J.  Stice  against  Walker  D. 
Hines,  Director  General  and  Federal  Agent 
etc.,  for  whom  James  C.  Davia  aa  Federal 
Agent  etc.,  was  substituted.  Judgment  for 
defendant,  and  plaintUT  appeals.  BeTersed. 
with  directions. 

Pile  &  Goodrich,  of  Parsons,  for  ai^tellant. 
W.  W.  Brown,  O.  T.  Atherton  and  E.  L. 
Burton,  all  of  Parsons,  for  appellee. 

POBTEB,  J,  Hie  action  waa  founded  ui>- 
on  the  federal  Employers'  Liability  Act  (U. 
S.  Ck>mp.  St.  SS  8657-5665),  and  was  brought 
to  recover  for  injuries  plaintiff  sustained 
while  assisting  a  wrecking  crew  in  replaclni; 
upon  tbe  tracks  a  switch  engine  which  bad 
been  derailed  in  tbe  yards  of  tbe  defendant 
at  Parsons.  The  appeal  48  from  a  rulln); 
sustaining  a  demurrer  to  plaintiff's  'evidence. 

Plaintiff  was  obliged  to  show  that  he  waa 
employed  in  Interstate  commerce  at  tbe  time 
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his  Injury,  which  occtirred  November  6, 
.8.  The  trark  where  the  engine  was  de- 
led was  known  as  the  old  K.  C.  &  P.  main 
ck.  At  one  time  all  trains  passed  over 
s  track.  The  defendant  company  became 
!  owners  of  It  In  1889.  Its  use  for  pa»- 
iger  service  had  been  abandoned  for  81 
irs.  The  defendant  concedes  that  part  of 
3  track  is  used  as  a  switch  track  In  the 
Iway  yards,  but  contends  that  the  place 
ere  the  derailment  and  the  accident  oc- 
•red  had  not  been  for  a  number  of  years 
•d  for  any  purpose,  and  that  it  had  been 
mdoned.  The  railway  yards  and  tracks 
the  defendant  In  Parsons  run  northwest 
1  southeast.  The  general  switch  tracks 
I  yards  for  the  switching  and  movement 
freight  are  located  in  the  northwest  part 
the  yards.  A  blueprint  map  was  Intro- 
•ed  in  evidence,  together  with  a  stipulation 
the  parties,  in  which  the  railway  company 
nltted  that  the  portion  of  the  old  K.  O, 
?.  line  south  of  the  place  of  the  accident 
a,  on  and  before  November  5,  1918,  used 
switch  oil  consigned  to  the  dty  of  Par- 
s  from  points  outside  the  state,  the  oil 
Qg  unloaded  at  what  was  known  as  the 
r  oil  platform.  It  was  admitted  that  Ber- 
1  industrial  plants,  referred  to  In  the  evl- 
ice  as  the  Barvester  Company's  buildings, 

Sprague  warehouse,  the  marble  works, 
Britton  coal  o£9ce  and  bins,  and  the  Par- 
8  poultry  and  egg  plant,  were  all  located 
the  track  in  question ;  but  the  defendant 
tended  that  the  deliveries  of  shipments  to 
se  Industries  and  warehouses,  which  were 
north  of  Broadway,  were  made  by  enter- 
the  track  at  the  north  switch  from  that 
tlon  of  the  yard  where  freight  trains 
le  in  and  were  brcAen  up;  also  that  the 
[very  of  shipments  of  oil  to  the  dty  of 
■sons  Bonth  of  the  place  of  the  accident 
!  made  by  entrance  up<Mi  the  track  in 
stion  at  the  south  switch;  the  defendant 
tending  that  none  of  these  shipments 
Bed  over  the  porti<m  of  the  track  between 
nlng  avenue,  the  place  of  the  accident, 

the  north  side  of  Broadway. 
a  support  of  the  demurrer  the  defendant 
tes  from  the  testimony  of  B.  D.  Wray, 
>  was  operating  the  switch  engine  at  the 
e  It  was  derailed.  On  cross-examination 
testified  that  the  last  time  he  saw  a  pas- 
ser train  on  the  old  K.  C.  &  P.  main  track 
I  about  1884: 

'.  don't  know  exactly  the  last  time  I  saw  a 
ght  train  passing  over  the  point  where  de- 
ment took  place.  This  track  has  not  been 
1  to  mn  trains  over  for  a  few  years." 

le  testified  that  ordinarily  they  switched 
s  to  the  poultry  and  egg  plant,  the  Brit- 
coal  yards,  the  marble  works,  and  the 
ague  warehouse  from  the  north  end ;  that 
switching  oil  shipments  to  the  oil  station 
:he  city  the.  usual  and  ordinary  route  was 
come  to  this  track  from  the  south  end. 
!  engine  that  was  derailed  is  a  standard 
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engine,  one  of  five  or  six  In  the  yards  at 
Parsons.  The  engines  w&k  in  a  pool,  and 
each  was  worked  as  it  came  the  turn  for  that 
engine.  "After  engine  No.  34  derailed,  we 
left  It  and  got  another  engine."  The  same 
witness,  however,  had  testified  in  direct  ex- 
amination that — 

They  used  the  portion  of  the  track  in  ques- 
tion if  they  had  occasion  to  place  cars  there; 
and  "we  used  that  track  to  place  them  from 
both  yards.  If  we  could  get  in  from  the  iiorti 
end  easier  than  we.  could  from  the  south  end, 
we  came  in  from  the  north  end,  and  if  wt 
could  come  in  from  the  south  end  easier  we 
would  come  in  the  south  end.  We  handled 
the  cars  the  easiest  and  doaest  way.  During 
these  years  we  have  used  the  entire  track.  The 
Harvester  Company  has  a  loading  platform  on 
the  old  K.  C.  &  P.  main;  they  can  unload  from 
both  tracka.  The  unloading  platform  has  been 
there  ever  since  the  EUirvester  Company  has 
been  built— 8  or  10  years." 

J.  Q.  Ehman,  a  switch  engine  foreman 
of  defendant  for  22  years,  testified  that — 

The  switch  track  is  known  as  the  .irest  track 
of  the  Parsons  yards;  "I  know  how  tbe  old  P. 
&  P.  main  was  used  by  the  company  on  No- 
vember 5,  1918,  and  for  some  years  before. 
That  track  was  used  for  the  industrial  points 
— by  the  International  Harvesting  Company, 
Swalm  Lumber  Company,  the  old  Bell  Tele- 
phone Company." 

He  had  used  the  trade  to  set  out  cars  for 
the  Bine  Valley  Creamery,  the  poultry  and 
egg  company,  the  Sprague  warehouse,  and 
other  Industrial  plants;  and  he  said  it  was 
also  used  to  unload  oil  for  the  city  and  to 
unload  telephone  poles.  "On  and  before  No- 
vember 6,  1918,  we  used  all  the  track  in  our 
switching  operations."  It  is  true  that  on 
cross-examination  he  said  that  cars  were  not 
set  out  to  the  Sprague  warehouse  from  the 
sonth  "very  often."  His  testimony  is,  how- 
ever, that  at  the  time  of  the  derailment  they 
were  going  to  the  Sprague  warehouse  to 
"spot"  a  car. 

Tbe  plaintiff  sought  to  bring  his  case  with- 
in the  doctrine  of  KaUway  Co.  y,  Puckett,' 
244  XJ.  S.  571,  37  Sup.  Ct.  703,  61  L.  Ed.  1321, 
Ann.  Cas.  1918B,  69.  In  that  case  a  workman 
was  Injured  in  jacking  up  a  wrecked  car  to 
rescue  a  fellow  employee,  and  the  trial  court 
held  his  act,  nevertheless,  was  the  first  step 
in  clearing  the  obstruction  to  the  tracks  to 
the  end  that  the  remaining  cars  for  train 
No.  75  mi^t  be  hauled  over  them.  The  Su- 
preme Court  concurred  in  this  view,  and  in 
tbe  opinion  said: 

"We  concur  in  this  view.  From  the  facts 
found,  it  is  plain  that  the  object  of  clearing  the 
tracks  entered  inseparably  into  tbe  purpose  of 
jacking  up  the  car,  and  gave  to  the  operation 
tbe  character  of  interstate  commerce.  Tbe 
case  is  controlled  by  Pedersen  v.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  229  U.  S. 
146,  152;  New  Tork  Central  &  Hudson  River 
R.  R.  Co.  V.  Carr,  238  U.  S.  260,  263;  Penn- 
sylvania Co.  V.  Donat,  239  U.  S.  QO;  Louisville 


Digitized  b'y 


Google 


618 


205  PACIFIC  REPORTER 


(ECan. 


&  Nashvffle  R.  R.  Co.  v.  Parker,  242  U.  S.  18. 
Pederseo  t.  Delaware,  Lackawanna  &  West- 
ern R.  R.  Co.,  enpra.  holds  that  a  workman 
employed  in  maintaining  interstate  tracks  in 
proper  condition  while  they  are  in  nse  is  em- 
ployed in  interstate  commerce;  the  other 
cases  are  to  the  effect  that  preparatory  move- 
ments in  aid  of  interstate  transportation  are  a 
part  of  snch  commerce  within  the  meaning  of 
the  act"  244  U.  S.  573,  37  Sup.  Ct.  705,  61 
L.  Bd.  1S21,  Ann.  Cas.  IdlSB,  69. 

In  the  brlefit  of  the  defendant  It  is  urged 
that  there  was  no  showing  at  all  that  on  the 
day  in  question  this  particular  portion  of 
the  track  was  used  for  the  purpose  of  for- 
warding Interstate  commerce.  In  order  to 
identify  the  portion  of  the  track  which  plain- 
tiff claims  bftd  In  some  manner  been  with- 
drawn from  Interstate  traffic,  it  appears  on 
the  plat  attached  to  the  stipulation,  marked 
In  yellow;  the  other  portions  of  the  track 
being  in  red.  But  It  was  all  one  track,  and 
apparently  the  employees  of  the  defendant 
supposed  that  the  portion  marked  on  the 
map  in  yellow  could  be  used  the  same  as  any 
other,  for  it  appears  that  when  the  oiglne 
went  off  the  track  It  was  being  used  to  take 
a  car  to  an  industry  located  north  of  Broad- 
way. As  against  a  demurrer,  there  was  some 
erldence  that  the  track  was  being  used  at  the 
time  of  the  derailment  in  Interstate  com- 
merce, and  to  Indicate  that  plaintiff  at  the 
time  of  his  Injury  was  a.ss!stlng  in  restoring 
an  instrumentality  to  Interstate  commerce. 
While  plaintiff's  evidence  upon  this  point 
was  weak,  we  think  the  case  should  have 
been  submitted  to  the  Jury  for  their  deter- 
mination of  that  question.  On  a  demurrer  to 
the  evidence  every  reasonable  Inference  must 
be  Indulged  In  favor  of  the  party  who  intro- 
duced the  evidence.  Christie  v.  Barnes,  33 
Kan.  317,  6  Pac.  599;  City  of  Syracuse  v. 
Reed,  48  Kan.  520,  26  Paa  1043;  Rogers  v. 
Hodgson,  46  Kan.  276,  26  Pac.  732;  Buoy 
v.  Milling  Co.,  68  Kan.  436,  75  Pac.  466; 
Hoffmeier  v.  Kansas  Clty-Leavenworth  R. 
Co.,  68  Kan.  831,  76  Pac.  1117 ;  State  ex  rel. 
V.  Gerhards,  09  Kan.  462,  464,  162  Pac.  1149; 
Bushey  v.  CoICman,  103  Kan.  209,  "214,  173 
Pac.  341. 

One  of  the  grounds  of  the  demurrer  Is  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant.  The  plaintiff's  evi- 
dence tended  to  show  that  he  was  working 
under  the  immediate  personal  direction  of  a 
foreman  who  selected  the  plan  of  doing  the 
work,  and  that  the  plan  was  this:  Cribbing 
had  been  laid  under  the  front  and  rear  ends 
of  the  engine  upon  which  a  Jack  was  placed. 
The  Jack  had  a  lifting  capacity  of  50  tons. 
At  the  time  of  the  accident  to  plaintiff.  It 
was  lifting  about  one-half  of  Its  capacity. 
The  boiler  was  6%  feet  In  diameter.  The 
head  of  the  Jack  was  ^%  inches  square.  An 
oak  wedge  IS  Inches  long,  4  Inches  square  at 
one  end,  and  feathered  to  an  edge  at  the 
other,  was  rested  against  the  side  of  the 
boiler.     Against   this   hardwood   blodt,   the 


head  of  the  Jack  was  placed.  When  the  for- 
ward Jack  was  first  set,  two  men  operated 
It  with  the  lever.  More  than  two  men  were 
required  to  lift  the  engine,  and  the  foreman 
gave  an  order  for  the  workmen  to  double  up, 
and  the  plaintiff  and  the  other  worlunan 
came  from  the  rear  to  the  forward  Jack. 
All  four,  while  standing  on  the  cribbing,  op- 
erated the  Jack  by  pulling  down  on  the  lever. 
The  evidence  showed  that  the  Jack  was 
placed  in  a  slanting  position  in  order  to  raise 
the  engine  upward  and  at  the  same  time  push 
It  toward  the  track,  and  as  the  lever  was 
operated  the  bearing  of  the  load  was  changed 
more  or  less.  As  the  Jack  was  extended  up- 
ward the  load  would  tend  to  roll  to  one  side, 
and  it  became  necessary  to  change  the  i>osi- 
tlon  of  the  Jack  or  It  would  be  thron-n  out 
of  position  automatically.  Some  one  had  to 
decide  when  to-  change  the  Jadt  to  a  more 
upright  position.  While  the  four  men  were 
standing  on  the  cribbing  and  pulling  down 
on  the  lever,  the  Jack  was  thrown  out  of 
position,  fell  against  the  plaintiff,  and  broke 
his  leg.  If  the  defendant  failed  to  exercise 
reasonable  diligence  and  care  to  give  to  the 
plaintiff  a  reasonably  safe  place  In  which  to 
perform  this  dangerous  work,  it  was  negli- 
gent. As  against  a  demurrer,  we  think  the 
evidence  was  sufficient  to  go  to  the  Jury  on 
the  question  of  the  defendant's  negligence. 

Another  ground  of  the  demurrer  was  that 
the  plaintiff  had  assumed  the  risk.  It  is  said 
the  evidence  shows  that  plaintiff  had  been 
employed  in  the  car  department  for  about 
three  years  in  heavy  repair  work  on  cars, 
had  become  familiar  with  the  use  of  Jacks 
of  the  character  used  on  this  occasion;  that 
he  helped  to  carry  the  blocks  for  the  founda- 
tion of  the  Jacks;  had  helped  to  place  them 
in  position;  bad  helped  to  lift  the  Jack  upon 
them  and  to  adjust  the  head  of  it  against  the 
boiler ;  that  Just  prior  to  the  accident  he  bad 
operated  a  similar  Jack  at  the  south  end  of 
the  boiler,  and  that  he  selected  his  position 
at  the  forward  Jack  without  any  suggestion 
that  anything  was  dangerous.  The  plaintiff 
testified  that  be  did  not  remember  of  helping 
to  set  up  the  north  Jack.  He  thought  It 
weighed  about  200  pounds ;  it  was  of  a  kind 
not  used  on  the  repair  track  very  much.  He 
was  the  last  man  to  take  hold  of  the  handle 
of  the  Jack.  He  stood  partly  on  the  bloc^ins 
and  partly  on  the  ground.  His  recollection 
was  that  they  operated  the  Jack  once,  and 
"it  slipped  out  when  we  all  went  to  pull 
down."  He  had  worked  on  the  car  repair 
track  about  2%  years,  and  his  duties  consist- 
ed of  repairing  cars.  Before  that  he  had 
been  a  farmer  all  his  life.  Our  conclusion 
is  that  it  was  for  the  Jury  to  say  on  all  the 
facts  whether  he  knew  and  appreciated  the 
danger  of  the  Jack  slipping  and  causing  the 
injury. 

It  follows  that  the  Judgment  Is  reversed, 
with  directions  to  overrule  the  demurrer  to 
the  evidence. 

All  the  Justices  concurrin(. 
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tt  al.  V.  HINTON  et  al.* 
(No.  23281.) 


(Sapreme  Court  of  Kanaaa.    March  11,  1922.) 


(SyUabu*  Im  the  Court.) 

1.  Record  lavolvlng  Items  of  aeconnt  oarrected, 
aad  Judgment  ordered  acordinoly* 

The  record  of  an  action  InTolring  a  num- 
ber of  items  of  account  between  landlord  and 
tenant  examined,  obrious  errors  in  two  small 
items  of  the  account  corrected,  and  the  proper 
judgment  ordered  accordinfly. 

2.  Landlord  aad  tenant  «ss33l  (7)— Provision 
of  statate  for  landlord's  attachment  lien  on 
crops  does  not  apply  where  lease  provides 
tenant  shall  market  crop  and  divide  proceeds. 

The  proTision  of  the  Landlord  and  Tenant 
Act  (Gen.  St.  1915,  {{  59S2,  5983)  which  per- 
mits a  landlord  to  sue  out  an  attachment  lien 
on  the  crops  grown  on  the  leased  land  where 
the  tenant  seeka  to  remove  or  does  remove  the 
crops  without  paying  the  rent,  etc.,  does  not 
rover  the  situation  which  arises  when  the  lease 
contract  provides  that  the  tenant  shall  market 
the  crop  and  divide  the  proceeda  with  the  land- 
lord. 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  Uzxle  Coulson  and  another 
against  Merle  K  Hlnton  and  another.  Ver- 
dict and  Judgment  for  defendants,  and  from 
the  Judgment  and  from  a  ruling  allowing  a 
motion  to  dissolve  attachment,  the  plaintiffs 
appeaL  Judgment  on  principal  cause  revers- 
ed, with  Instructions  to  enter  Judgment  for 
plaintUTs.  Judgment  on  attachment  appeal 
afilrmed. 

H.  S.  Bines  and  W.  L.'  Cunningham,  both 
of  Arkansas  City,  for  appellants. 

C.  T.  Atkinson  and  Tom  Prlngle,  both  of 
Arkansas  City,  for  appellees. 

DAWSON,  J.  This  was  an  action  between 
landlord  and  tenant  to  recover  rent,  dam- 
ages, and  certain  items  of  account  The  de- 
fense was  a  denial  of  most  of  plaintiffs' 
claims,  and  a  cross-action  for  certain  items 
of  account. 

The  plaintiffs  owned  a  farm  and  some  live 
stock  and  farming  machinery  which  they  put 
Into  the  care  and  keeping  of  the  defendants 
under  a  written  lease  for  the  farming  season 
tif  1920.  Among  the  written  stipulations  of 
the  lease  it  was  provided  that  the  defendants 
were  to  give  one-half  of  the  crops  to  the 
plaintiffs,  and  to  bale  plaintiffs'  half  of  the 
hay,  and  to  market  all  perishable  crops  In 
sea.son  and  pay  the  plaintiffs  half  of  the  pro- 
ceeds. Among  the  machinery  to  be  provided 
by  the  plaintiffs  was  a  bay  press,  and  the 
plaintiffs  were  to  pay  for  the  work  of  repair- 
ing all  implements. 

Plaintiffs'   petition    alleged,   among  other 
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matters,  tbat  defendants  failed  to  bale  plain- 
tiffs' half  of  the  hay,  and  "that  the  reason- 
able cost  to  these  plaintiffs  In  baling  these 
plaintiffs'  one-half  of  said  hay,  which  would 
amount  to  about  20  acres,  will  be  $100." 

A  variegated  assortment  of  claims  for 
damages  for  defendants'  negligent  attention 
to  crops  and  live  stock  which  Is  set  up  hi  the 
petition  needs  no  attention  now  except: 

Claim  tor  one-halt  the  valua  ot  melons  rais- 
ed and  sold  by  defendants |160  OO 

Service  of  man  and  team  four  days  tcmlsh- 
ed  by  plaintiffs U  00 

Services  ot  plaintiffs'  minor  son 8  OO 


Defendants'  answer,  after  denying  alleged 
matters  not  now  in  issue,  admitted  that  they 
were  Indebted  to  plaintiffs  for  their  share  of 
melons  sold,  $85.59,  and  admitted  other 
items  of  Indebtedness: 

Labor  of  plaintiffs'  minor  son t  S  00 

Labor  of  man  hired  by  plaintiffs 11  OO 

Groceries  supplied  by  plaintiffs 26  81 

Among  the  Items  set  up  In  defendants' 
cross-claim  were  the  following: 

Services  for  jerking  com  during  summer  and 

tall  for  fuU-femllng  hogs $40  00 

Repairs  for  windmill 14  M 

Repairs  for  mowing  machine 1  (0 

Labor  replasterlng  house 4  SO 

Defendants  claimed  a  net  balance  of  ac- 
counts due  them  in  the  sum  of  $21.31. 

Issues  were  Joined,  and  the  cause  was 
tried  before  a  Jury.  A  verdict  for  |19.85  was 
returned  in  favor  of '  defendants,  and  Judg- 
ment was  entered  thereon.  The  Jury  an- 
swered some  special  questions  submitted  by 
plaintiffs: 

"(1)  What  was  the  amount  received  by  de- 
fendants from  the  sale  of  watermelons?  An- 
swer: $171.18  (full  amount  received). 

"(2)  What  amount,  if  any,  do  yon  allow  de- 
fendants for  jerking  com  during  summer  and 
fall    for  full -feeding  hogs?    Answer:  $40. 

"(S)  How  much  do  you  allow  defendants  for 
repairs  to  windmill?    Answer:  $14.60. 

"(4)  How  much  do  you  allow  defendants  for 
repairs  to  mowing  machine?    Answer:  $3.65. 

"(5)  How  much  do  you  allow  defendants  for 
repairs  to  house?    Answer:  $4.50. 

"(6)  How  much  do  yon  find  the  defendants 
were  indebted  to  plaintiffs,  not  Including  any 
offset  by  defendants?    Answer:  $111.40. 

"(7)  How  much  do  you  find  plaintiffs  were 
indebted  to  defendants  not  including  the 
amounts  which  plaintiffs  claim  the  defendants 
were  indebted  to  them?    Answer:  $131.25. 

"(8)  How  mi'ch  do  yon  find  was  the  reasona- 
ble cost  to  the  plaintiffs,  Coulsons,  of  baling 
hay?    Answer:  Nothing." 

[1]  Plaintiffs  appeal.  No  formal  assign- 
ment of  errors  is  presented,  but  a  general 
argument  Is  made  against  the  net  result,  and 
some  Instances  of  possible  discrepancies  in 
the  Jury's  findings  are  discussed.  The  first 
point  plaintiffs  seek  to  make  relates  to  the 
defendants'  failure  to  bale  plaintiffs'  share 


4=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

•Rehearing  denied  April  14.  1921. 
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of  the  bay  as  they  were  bound  to  do  under 
their  written  contract.  But  the  reason  for 
the  failure  was  clearly  established.  The  bal- 
ing machine  was  to  be  furnished  by  plain- 
tiffs. It  was  out  of  repair.  And  Eli  W. 
Coulson,  the  person  with  whom  all  the  de- 
fendants' dealings  with  plaintiffs  were  con- 
ducted, told  deffflidants  to  stack  the  hay  in- 
stead of  baling  It.  Defendants  did  so,  and 
consequently  the  Jury's  allowance  of  "Noth- 
ing" for  hay  baling  was  correct. 

The  next  point  urged  by  plaintUTs  is  based 
upon  the  fact  that  defendants  admitted 
items  of  indebtedness  totaling  1130.40,  while 
the  Jury's  special  finding  of  such  indebted- 
ness Is  only  $111.40,  which  Is  obviously  $19 
less  than  it  should  be.  The  brief  of  defend- 
ants does  not  answer  this. 

Another  discrepancy  urged  relates  to  the 
item  of  $4.50  allowed  to  defendants  for  re- 
pairs to  the  bouse.  Plalntifrs  say  the  court 
instructed  the  jury  not  to  consider  that  item  ; 
but  that  is  disputed  by  defendants,  and  a 
pertinent  quotation  is  taken  from  the  tran- 
script which  supports  their  contention;  and, 
moreover,  the  trial  court  permitted  plaintiffs 
to  submit  a  special  question  to  the  jury  on 
that  item,  which  would  not  have  been  done 
if  the  item  had  been  withdrawn.  Further- 
more, the  defendants'  evidence  showed  that 
the  work  was  done  at  plaintiffs'  request  and 
upon  their  promise  of  compensation  therefor. 

The  same  answer  disposes  of  the  plaintiffs' 
objection  to  the  allowance  of  $14.60  for  re- 
pairs for  the  windmill.  The  windmill  had 
to  be  repaired,  and  one  of  defendants  was 
directed  by  plaintiffs  to  repair  it  This  al- 
lowance was  correct. 

Yet  another  item  of  allowance  by  the  Ju- 
ry is  complained  of— $3.65  for  repairs  for 
the  mowing  machine.  In  their  cross-petition 
defendants  claimed  $1.60  for  these  repairs, 
and  the  evidence  to  support  the  claim  was 
the  account  book  of  defendant  Merle  Hin- 
ton,  which  read:  "Repairs  for  the  mowing 
machine  $1.50."  Obviously,  therefore,  the  al- 
lowance of  $3.65  was  too  much  by  $2.15. 

There  seems  to  be  no  merit  in  plaintiffs' 
complaint  at  the  allowance  of  $40  for  jerking 
com  in  the  summer  and  fall  and  full-feeding 
the  hogs.  Defendants  did  not  agree  to  per- 
form these  particular  services.  True  they 
were  to  husk  the  com  in  season,  and  to  feed 
and  care  for  the  live  stock,  which  included 
the  hogs.  But  husking  is  done  in  early  wla- 
ter  when  the  rush  of  farm  work  Is  over. 


Jerking  com  for  fall-feeding  of  hogs  is  done 
in  the  late  summer  and  autumn,  when  a  tern- 
ant's  time  means  a  good  deal  to  him.  More- 
over, defendants'  evidence  showed  that  there 
was  a  special  agre«nent  between  the  parties 
that  this  special  service  should  be  paid  for. 

The  court  discerns  nothing  further  in  this 
case  whldi  needs  discussion ;  and  only  two  of 
the  discrepancies  urged  by  plaintiffs  have 
any  merit — the  finding  of  defendants'  indebt- 
edness to  plaintiffs  to  be  $111.40  when  It 
should  have  been  $130.40,  and  the  allowance 
of  $3.65  for  repairs  for  tbe  mowing  madilne 
when  only  $1.60  was  asked  and  only  $1.50 
was  proved.  l%e  total  Indebtedness  of  plain- 
tiffs to  defendants  was  found  by  the  jtiry  to 
be  $131.25,  but  this  includes  an  excess  allow- 
ance of  $2.15  for  repairs  on  the  mower,  and 
so  the  special  finding  of  plalntiffsf  Indebted- 
ness to  defendants  must  be  reduced  to 
$129.10.  Striking  a  balance  between  the  ag- 
gregate sum  admitted  to  be  due  plaintiffs, 
$130.25,  and  the  corrected  amount  due  de-' 
fendants,  $129.10,  the  net  result  Is  that  the 
sum  of  $1.15  is  due  from  defendants  to  plain- 
tiffs and  consequently  the  judgment  In  de- 
fendants' behalf  was  incorrect  That  Judg- 
ment is  reversed,  and  the  trial  court  is  in- 
structed to  enter  Judgment  for  plaintiffs  In 
accordance  herewith. 

[2]  The  plaintiffs  have  also  brought  to  this 
court  for  review,  and  have  separately  ab- 
stracted and  briefed  for  our  consideration,  a 
ruling  of  the  trial  court  on  a  motion  to  dis- 
solve an  attachment  which  plaintiffs  procur- 
ed to  be  issued  while  the  main  cause  was 
pending  and  undetermined  in  the  trial  court 
The  attachment  was  attonpted  to  be  based 
on  that  provision  of  the  Landlord  and  Tenant 
act  (Gen.  Stat  1915,  {|  9882,  5983)  which  per- 
mits attachments  on  behalf  of  the  landlord 
where  the  tenant  is  disposing  of  the  crops 
without  paying  his  rent  etc.  The  evidence 
showed  clearly  that  the  attachment  was  ill 
founded.  The  written  contract  of  lease  pro- 
vided that  the  tenants  were  to  market  all 
perishable  crops  in  season  (mdons)  and  pay 
half  the  proceeds  to  the  landlord.  There 
was  no  rent  share  of  the  perishable  ctopa 
due  until  this  special  provision  of  the  con- 
tract was  executed — until  the  perishable 
crops  were  sold.  This  phase  of  the  appeal 
has  no  merit  and  the  trial  court's  judgment 
thereon  is  affirmed. 

The  costs  will  be  divided. 

AU  the  Justices  concurriDC 
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TROUP  LUMBER  CO.  v.  LARMOR  M  al. 
(No.  23362.) 

3nprem«  Conrt  of  Kanaaa.    Mareb  11,  1922.) 


(8yllaJ>u»  by  th«  Oowrt.) 

Mechanloa'  liens  «=»I6— Will  not  attach  to 
a  building  of  one  wiio  Is  merely  a  lloenseo  as 
to  tlie  land. 

One  baving  a  mere  license  with  respect  to 
ialty  has  no  estate  or  interest  therein,  and, 
ider  our  statute,  a  mechanic'a  lien  cannot 
itacb  to  a  building  which  he  erects  upon  it. 

Meoiianlos'  liens  «=s>20— Contraot  iMld  to 
show  a  mere  lloensa. 
The  contract  invtlved  in  the  present  case 
held  not  to  be  a  lease,  bnt  an  agreement  by 
le  owner  of  land  that  another  person  might 
'ect  a  sorghum  mill  thereon,  and  maintain  it 
ng  enough  to  enable  him  to  extract  the  syrup 
om  his  cane  then  on  hand;  the  right  there- 
r  acquired  being  merely  a  license,  incapable 
!  supporting  a  mechanic's  lien. 

Appeal  from  District  Court,  Flimey  Coon- 
Action  by  the  Stroup  Lumber  Company 
^inst  17118011  0.  Larmor  and  another, 
idgment  for  the  defendants,  and  the  plain- 
er appeals.    Affirmed. 

Hosklnson  &  Field,  of  Garden  City,  and  J. 
,  Wilson  and  J.  H.  Wilson,  both  of  Sallna, 
r  appellant. 

Foster  &  Foster  and  H.  O.  Trinkle,  all  of 
irden  City,  for  appellees. 

MASON,  J.  Wilson  C.  Larmor  obtained 
^rmission  from  the  owner  of  a  tract  of  land 

erect  and  operate  a  sorghum  mill  thereon, 
e  built  and  used  the  mill,  a  structure  20 
et  long  and  12  or  14  feet  wide,  purchasing 
part  of  the  material  from  Stroup  Lumber 
)mpany,  which  filed  a  claim  under  the  me- 
anic's  lien  statute.    This  action  is  brought 

foreclose  such  lien,  and  subject  thereto 
Bterial  which  has  passed  into  the  hands  of 
e  First  National  Bank  of  Garden  City; 
e  building  having  been  taken  down.  The 
aintltf  contends  that  Larmor  bad  an  oral 
ase  on  the  land,  which  would  sustain  a 
m ;  the  bank'  contends  that  he  had  only  a 
lense,  which  would  not.  A  demurrer  to 
e  plaintiff's  evidence  was  sustained,  and  he 
ipeals. 

[1]  1.  If  Larmor  was  a  mere  licensee^  he 
id  no  interest  or  estate  in  the  realty,  and, 
ider  our  statute,  there  was  nothing  to 
tilch  a  lien  could  attach.  Oil  Co.  v.  Mc- 
foy,  75  Kan.  SIS,  SB  Pac.  1048;  Oil  Co.  r. 
$nnel,  76  Kan.  786,  92  Pac,  1101.  This  is 
it  controverted;  the  plaintiff  relying  upon 
e  contention  that  he  had  a  lease. 
[2]  2.  The  question  to  be  determined  Is, 
erefore,  whether  a  finding  that  the  relation 

landlord  and  tenant  existed  would  have 
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been  warranted.  The  land  In  Question  was 
a  part  of  a  tract  belonging  to  the  county 
which  had  been  purchased  and  formerly  used 
as  a  poor  farm.  At  the  time  of  the  trans- 
actions involved,  however,  it  had  been  rented 
by  the  county  to  one  Jesse  Stansifer.  Lar- 
mor had  some  cane  tn  the  neighborhood  from 
which  he  wished  to  extract  the  syrup.  He 
came  to  Stansifer  and  asked  permission  to 
erect  a  mill  on  a  part  of  the  tract  for  the 
purpose;  This  was  given  by  Stansifer  and 
the 'county  commissioners,  and  acted  upon  by 
Larmor.    Stansifer  gave  this  testimony: 


"Did  Wilson  O.  Larmor  bnild  a  syrup  factory 
and  silo  on  part  of  the  ground  yon  had  rented 
from  the  county?    A.  Tea. 

"Qt  Did  he  make  arrangements  with  yon  be* 
forehand  about  building  these  buildings  there? 
A.  He  came  and  asked  me  and  I  wouldn't  give 
my  consent  nntil  be  had  seen  the  county  com- 
missioners, and  between  us  we  gave  him  con- 
sent to  build  there. 

"Q.  What  was  he  to  pay  yon  for  the  use  of 
that  ground?    A.  He  was  to  give  me  $25. 

"Q.  For  how  long  a  period  of  time  was  he 
to  have  it?  A.  Just  daring  the  campaign, 
while  he  was  making  the  molasses. 

"Q.  During  the  period  of  time  to  make  his 
sorghum  into  syrup?    A.  Yes,  air.    •    •    • 

"Q.  This  land  that  yon  rented  to  him  was  a 
part  of  the  poor  farm— part  of  the  county 
farm?    A.  Yes,  sir. 

"Q.  It  was  that  part  next  to  the  pumping 
plant  there?    A.  Yes. 

"Q.  Along  the  Santa  F4  track  on  the  north 
side?  A.  The  Santa  F6  track  run  there;  the 
sugar  company  track,  south  of  the  Santa  F£, 
run  right  along  the  edge  of  the  sugar  factory 
track;  the  Santa  F£  track  went  there,  too, 
and  this  is  on  the  north  side  of  the  track,  at 
the  northwest  comer  of  the  poor  farm  place. 
•    •    * 

"Q.  What  land  did  you  lease  Larmor?  A.  I 
leaaed  him — ^yov  mean  how  much  land? 

"Q.  Yes,  sir;  describe  the  land  you  leaaed 
him.  A.  Well,  it  waa  the  place  coming  out  in 
smooth  iron  shape.  The  railroad  cut  off  one 
corner,  and  I  just  let  him  move  up  in  that 
smooth  iron  shape  with  his  buHding. 

"Q.  When  you  leased  it  to  him,  wasn't  any- 
thing said  particularly  about  the  description  of 
the  land?  A.  I  don't  know  as  there  was,  he 
just  came  to  me  and  wanted  to  know  if  he 
could  lease  an  acre  or  so;  I  said,  'go  ahead  and 
help  your§elf,  providing  you  don't  damage  n;», 
and  the  commissioners  are  willing.' 

"Q.  You  gave  him  permission?    A.  Yes,  sir. 

"Q.  And  he  consented  to  give  you  $25  to 
make  his  sorghum  there  on -that  place?  A. 
Yes." 

The  words  "rented"  and  "leased"  used  by 
the  witness  of  course  do  not  serve  to  charac- 
terize the  transaction  In  its  legal  aspect. 
Whether  or  not  the  rdation  of  landlord  and 
tenant  was  established  must  be  determined 
by  the  nature  of  the  right  which  It  was  the 
Intention  of  the  parties  should  be  acquired 
by  Larmor.  For  the  arrangement  to  amount 
to  a  lease  it  was  essential  that  he  should 
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have  been  given  a  right  to  the  possession  of 
some  part  of  the  land  even  as  against  Stan- 
slfer;  otherwise  he  was  a  mere  licensee.  25 
Cyc.  640,  641;  16  E.  C.  L.  649.  We  thlnls  It 
dear  upon  the  whole  record  that  wlutt  Lar- 
mor  desired  and  what  he  obtained  was  the 
privilege  of  erecting  his  mill  on  the  land  and 
keeping  it  there  for  so  long  as  it  should  take 
to  extract  the  molasses  from  his  sorghum; 
that  he  neither  asked  nor  was  given  the  ex- 
clusive possession  of  any  part  of  the  tract 
It  is  true  that  the  mill  upon  Its  erection 
would  necessarily  occupy  a  portion  of  the 
surface  to  the  exclusion  of  anything  else,  but 
this  Ls  not  enough  to  meet  the  condition  stat- 
ed— to  constitute  a  right  to  exclusive  posses- 
sion. • 

"Every  license  to  do  an  act  upon  land  in- 
volves the  exclusive  occupation  of  the  land  by 
the  licensee,  so  far  as  is  necessary  to  do  the 
net,  and  no  further."  Lowell  v.  Strahan,  145 
Mass.  1,  12  N.  E.  401,  1  Am.  St.  Eep.  422. 

Agreements  have  been  held  to  be  licenses 
by  which  the  owner  of  realty  has  given  to 
another  permission  to  maintain  thereon 
horse  sheds  (Druse  v.  Wheeler,  22  Mich.  439), 
a  logging  road  (Nowlin  Lumber  Co.  v.  Wil- 
son, 119  Mich.  406,  78  N.  W.  338),  a  bath- 
house (Brower  v.  Wekeman,  88  Conn.  8,  89 
Atl.  913),  a  sheet  music  business  in  space  in 
a  department  store  for  which  "rental"  was  to 
be  paid  (E.  H.  White  Co.  v.  Eemick  &  Co., 
198  Mass.  41,  84  N.  E.  113),  and  billboards 
(United  Merchants'  R.  &  I.  Co.  v.  N.  I.  Hip- 
podrome, 133  App.  Div.  682,  118  N.  T.  Supp. 
128,  affirmed  In  201  N.  T.  601,  95  N.  E.  1140; 
C.  J.  Sullivan  Advertising  Co.  t.  Goldstlck- 
et,  73  Misc.  Rep.  291,  130  N.  Y.  Supp.  1021), 
and  to  Sow  the  land  with  water  (Johnson  v. 
Skillman,  29  Minn.  95,  12  N.  W.  149,  43  Am. 
Eep.  192).  A  permit  to  graze  sheep,  although 
called  a  lease,  has  been  held  to  be  but  a  li- 
cense. Boley  V.  Butterfleld  (Utah)  194  Pac. 
128. 

"The  occupancy  by  a  licensee  may  and  often 
is  of  a  very  temporary  character,  but  it  also 
may  be  in  some  cases  for  rather  notorious  and 
continuous  purposes,  such  as  maintaining  a 
building  or  other  residence  thereon."  Vicker 
V.  Byrne,  155  Wis.  281,  284,  143  K  W.  186, 
188. 

In  Lumber  Co.  v.  Malone,  8  Kan.  App.  121, 
54  Pac.  C92,  a  writing  by  which  a  railroad 
company  gave  what  it  termed  a  license  or 
permit  to  erect  a  hay  barn  on  its  right  of 
way  (of  which  it  owned  the  fee)  was  treated 
as  a  lease  conveying  an  estate  sufficient  to 
support  a  mechanic's  lien.  The  syllabus  and 
the  cases  cited  in  the  opinion  relate  wholly 
to  the  question  whether  the  word  "owner"  in 
the  statute  includes  one  who  has  a  leasehold 
or  other  interest  less  than  full  ownership. 
So  far  as  the  decision  depends  upon  regard 


ing  the  contract  there  set  out  as  a  leasee  we 
must  decline  to  follow  it. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(UO  Kan.  TZl) 
PARHAM  V.  MoCARTY  et  al.     (No.  235B5.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(Syttabut  T>v  the  Court.) 

IVIechanlcs'  liens  iS=>l6,  28 1  (3)— EvIdMoe  heM 

to  Justify  finding  that  one  erecting  building 

had  a  mare  license  from   landowner,   wMoh 

would  not  support  a  mechanic's  lien. 

The  evidence  is  held  to  Justify  a  finding  that 

a  writing  by  the  owner  of  land  giving  a  land 

company    permission    to    erect   and    maintain 

thereon    buildings   for   the    accommodation    of 

its   prospective   buyers   was  not  a   lease,   but 

created  a  mere  license,  which  cannot  be  made 

the  basis  of  a  mechanic's  lien. 

Appeal  from  District  Conrt,  Binn^ 
CJounty. 

Action  by  J.  N.  Parham  against  Francla  C. 
McCarty  and  others.  From  a  Judgment 
denying  lien,  the  defendant  C.  O.  Isely  Lum- 
ber Company  appeals.     Affirmed. 

H.  O..  Trlnkle,  of  Garden  (}Ity,  for  a^pd- 
lant 

A.  Schulman,  of  Garden  City,  for  aKtel- 
lee. 

MASOTf,  J.  This  case  Is  very  similar  to 
Stroup  Lumber  Co.  v.  Larmor,  205  Pac.  621, 
Just  decided.  The  question  Involved  is 
whether  a  writing  executed  by  the  Garden 
City  Sugar  &  Land  Company  giving  the 
Francis  O.  McCarty  Land  Company  the  right 
to  build,  use,  and  remove  buildings  and 
other  improvements  upon  land  owned  by 
the  sugar  comi>any  made  the  land  company 
a  tenant  or  a  mere  licen.«ec.  In  an  action 
to  which  it  had  been  made  a  defendant, 
the  C.  C.  Isely  Lumber  Company  undertook 
to  subject  to  a  mechanic's  lien  the  material 
of  a  fence  which  bad  been  taken  on  an 
attachment  against  the  land  company  by  S. 
Schulman,  who  resists  the  claim.  The 
fence  had  been  built  by  the  land  company 
around  the  clubhouse  or  pavilion  and  other 
small  buildings  which  had  been  erected. 
The  trial  court  denied  the  lien,  and  the  lum- 
ber company  appeals. 

Thi»  land  company,  in  the  coarse  of  its 
business,  arranged  excursions  of  prospective 
buyers,  and  desired  to  erect  a  pavilion  and 
other  structures  for  their  accommodatioa. 
The  sugar  company  volunteered  to  allowr 
this  to  be  done  on  its  land,  withont  com- 
pensation, putting  the  offer  in  the  form  of 
a  letter  reading  as  follows: 

"This  letter  will  be  your  authority  for  the 
occupying  of  a  portion  of  approximately  forty 
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10)  acrei  of  ground  In  the  northwest  comer 

the  northwest  quarter  of  section  25 — 23 — 34, 
longing  to  this  company,  with  your  beadquar- 
rs  buildings  and  whatever  improyements  yon 
ny  desire  to  erect  on  this  land  in  order  to 
ke  care  of  your  operations  in  this  Ticinity. 

this  connection  will  state  that,  when  yon 
sire  to  vacate  this  property,  you  may  re- 
ove  all  the  buildings  and  other  property  be-, 
aging  to  yon  or  your  company  and  the  only 
'ligation  we  will  require  for  ibe  use  of  this 
ad  is  that  you,  when  yon  are  through  with 

will  restore  it  to  us  in  the  condition  it 
IS  in  at  the  time  yon  took  charge  of  it.  We 
11  be  pleased  if  you  will  kindly  advise  if  thin 
11  be  done  and  that  this  is  your  understanding 

the  proposition." 

The  land  company  made  this  reply: 

"Your  letter  of  the  8th  inst.,  granting  us  au- 
ority  for  occupying  the  lands  mentioned  by 
u,  came  duly  to  hand,  and  in  reply  we  desire 

say  that  your  letter  expresses  our  under- 
inding  of  the  matter  and  is  quite  acceptable 

us." 

The  officer  of  the  sugar  company  who 
•ote  the  letter  testified  that  there  was  no 
tentlon  to  create  the  relation  of  landlord 
id  tenant,  but  merely  to  give  a  license  to 
ect  the  buildings  and  remove  them.  Tes- 
nony  of  this  character  is  quite  difTerent 

its  effect  from  the  mere  casual  use  of  the 
)rd  "lease"  or  "license"  in  describing  a 
Dtract.  It  does  not  tend  to  contradict  the 
•iting,  but  rather  to  Interpret  It,  if  it 
eds  interpretation.  We  think  the  trial 
art  was  justified  in  holding  that  the  agree- 
}nt  amounted  to  no  more  than  the  giving 

permission  to  the  land  company  to  erect 
e  structures  referred  to  on  the  sugar  com- 
ny's  land,  maintain  them  there  during  its 
erattons,  and  reonove  them  when  tihey 
're  at  an  end;  that  no  exclusive  right  to 
i  possession  of  the  land  was  granted,  no 
tate  or  interest  therein  passed;  and  that 
i  land  company  was  a  licensee  and  not  a 
lant  It  follows  that  the  claim  of  lloi 
IS  rightly  denied. 
The  Judgment  is  affirmed. 
Ml  the  Jastic«8  concurring; 


*  Kan.  701) 

SCHLOTTHAUER  v.  GREENFIELD. 
(No.  23557.) 

upreme  Court  of  Kansas.    March  11,  1922.) 

(Syllabui  ty  the  Court.) 

Idence  $=>444(l)  —  In  action  to  cancel  an 
ill  lease,  evidence  held  admissible  to  show 
ease  was  to  become  effective  only  on  a  oondU 
ion  not  performed. 

The  proceedings  in  an  action  to  cancel  an 

and   gas  lease '  considered,  and  held-,  evi- 

ice  was  properly  introduced  of  an  oral  agree- 

nt  that  the  instrument  should  not  become 


effective  as  a  binding  engagement  except  on 
condition  which  was  not  performed. 

Appeal  from  District  Court,  Marlon  Coun- 
ty. 

Action  by  William  Schlotthauer  against  B. 
J.  Greenfield.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

H.  C.  Castor,  of  Wichita,  and  K.  W.  Shar- 
tel,  of  Des  Moines,  Iowa,  for  appellant. 

S.  Burkholder  and  W.  H.  Carpenter,  both 
of  Marlon,  for  appellee. 

BURCH,  J.  The  action  was  one  to  cancel 
an  oil  and  gas  lease.  JTudgment  was  ren- 
dered in  favor  at  the  plaintiff,  and  the  de- 
fendant appeals. 

The  lease  was  dated  July  2, 1010,  recited  a 
consideration  of  |1,  and  granted  the  plain- 
tiff's farm  to  the  defendant  for  the  fiole  pur- 
pose of  operating  for  and  producing  oil  and 
gas  for  the  term  of  five  years,  and  as  much 
longer  as  mineral  was  p^'oduced.  The  lease 
contained  the  following  provision: 

"If  no  well  be  commenced  on  said  land  on  or 
before  the  2d  day  of  July,  1920,  this  lease  shall 
terminate  as  to  both  parties,  unless  the  lessee, 
on  or  before  that  date,  shall  pay  or  tender  to 
the  lessor,  or  to  the  lessor's  credit  in  the  State 
Bank  of  Commerce  bank  at  Marion,  or  its  suc- 
cessors, which  shall  continue  as  the  depository 
regardless  of  changes  in  the  ownership  of  said 
land,  the  sum  of  one  hundred  and  sixty  dollars, 
which  sum  shall  operate  as  a  rental  and  cover 
the  privilege  of  deferring  the  commencement  of 
a  well  for  twelve  months  from  said  date.  In 
like  manner  and  upon  like  payments  or  ten- 
ders the  commencement  of  a  well  may  be  fur- 
ther deferred  for  like  periods  of  the  same  num- 
ber of  months  successively." 

The  Instrument  contained  no  provision 
which  obligated  the  defendant  either  to  drill 
or  to  pay  rent.  The  defendant  was  endeav- 
oring to  secure  a  block  of  leases  in  the  neigh- 
borhood of  the  plaintiff's  farm,  desired  that 
the  lease  be  given  him  free  of  charge,  and 
the  recited  money  consideration  watf  not 
IMld.  The  plaintiff  desired  development,  and 
an  oral  agreement  was  made  to  this  effect: 
The  executed  lease  was  to  be  placed  in  a 
bank  at  Marion,  to  be  held  by  the  bank  for 
90  days;  if  the  defendant  did  not  begin  drill- 
ing on  the  plaintiffs  land,  or  on  some  part 
of  the  block,  within  00  days,  the  lease  was  to 
be  returned  to  the  plaintiff;  If  the  defendant 
did  begin  drilling  within  90  days,  the  lease 
was  to  belong  to  him.  The  plaintiff  gave  the 
instrument  to  the  defendant,  to  be  taken  to 
town  to  the  bank,  on  these  terms.  Tb^  de- 
fendant took  the  lease  to  the  bank,  but  said 
nothing  about  the  escrow  agreement,  and  left 
the  instrument  with  the  bank  as  his  own,  for 
safe-keeping.  No  well  was  drilled  within  90 
days,  or  afterward.    After  the  90-day  period 
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expired,  the  plaintiff  made  demand  on  the 
bank  for  return  of  the  lease,  and  the  demand 
was  refused.  In  June,  1920,  the  defendant 
tendered  to  the  bank  for  the  plaintiff  the 
sum  of  $160,   and  the  tender  was  refused. 

The  defendant  says  evidence  of  the  parol 
agreement  was  Inadmissible,  and  cites  the 
authorities  relating  to  merger  of  negotiations 
in  the  contractual  writing  concluding  them, 
and  contradiction  of  such  a  writing  by  parol 
evidence.  Those  authorities  have  no  applica- 
tion. The  lease  did  not  acquire  the  char- 
acter of  written  evldeace  of  negotiations  con- 
cluded by  contract  The  plaintiff  Imposed 
the  condition,  assented  to  by  the  defendant, 
that  the  lease  should  not  become  operative 
as  a  binding  engagement  unless  the  defend- 
ant drilled  an  oil  well  In  a  certain  locality 
within  90  days.  Meanwhile  the  Instru- 
ment was  to  repose  in  neutral  custody,  to  be 
delivered  according  to  the  future  event.  In 
strictness,  the  plaintiff  gave  the  defendant 
an  option  to  acquire  a  lease  by  drilling  a 
well  within  90  days;  but  the  subject  is  usual- 
ly discussed  as  belonging  in  the  category  of 
conditional  execution,  Bartholomew  ▼.  Fell, 
92  Kan.  64,  139  Pac.  1016;  Goutermont  ▼. 
Bland,  99  Kan.  431,  162  Pac.  270;  Rice  y. 
Rice,  101  Kan.  20,  165  Pac.  799;  MlUer  ▼'. 
Buss,  103  Kan.  338,  173  Pac.  975.  See,  also, 
Naftzger  v.  Buser,  106  Kan.  115,  117,  186 
Pac.  907 ;  Underwood  v.  VUes,  106  Kan.  287, 
289,  187  Pac.  881. 

The  defendant  cites  the  authorities  to  the 
effect  that  a  grantor  may  not  deliver  a  deed 
to  the  grantee  in  escrow.  Those  authorities 
have  no  application.  The  defendant  was  not 
made  depositary,  and.  In  taking  the  deed  to 
the  bank,  he  virtually  performed  the  func- 
tion of  the  rural  free  delivery  mall  service. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


(110  Kan.  7(M) 

LINNENS  V.  GREENFIELD.  GLOISTEHN 
V.  SAME.  HILSENBECK  V.  SAME.  (Nos. 
23558,  23560.  23561.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

Actions  by  one  linnens,  by  one  Gloistehn, 
and  by  one  Hil8enl>eck  against  E.  J.  Greenfield. 
Judgments  herein  affirmed  on  appeal  in  accord- 
ance with  opinion  in  preceding  case. 

H.  C.  Castor,  of  Wichita,  and  K.  W.  Shar- 
tel,  of  Des  Moines,  Iowa,  for  appellant. 

S.  Burkbolder  and  W.  H.  Carpenter,  both  of 
Marion,  for  appellees. 

PER  CURIAM.  The  questions  presented  In 
these  cases  are  similar  to  the  questions  pre- 
sented in  the  case  just  decided,  Schlotthauer  v. 
Greenfield,  205  Pac.  623,  and  the  judgments  in 
those  cases  are  affirmed. 

All  the  Justices  concurring. 


(UO  Kan.  706) 
BIRD  V.  ^TNA  BLDG.  ft  LOAN  ASS'N.  * 
(No.  23572.) 

{Supreme  Court  of  Kansas.    March  11,  1922.). 

(ByXUbnt  Itt  ike  Court.} 

1.  Principal  and  agent  «=»I23(I0)— Evideao* 
'    held  sufficient  to  uphold  flndino  of  agency  to 

receive  payment 
There  was  evidence  sufficient  to  uphold  a 
finding  of  agency  to  receive  payment 

2.  Trial  «s>l4l— Not  error  to  submit  aa  nnooa- 
troverted  fact  question  where  evidence  may 
be  disbelieved. 

It  is  not  error  to  submit  to  a  jary  a  ques- 
tion of  fact  where  evidence  which  may  be  dis- 
believed has  been  introduced  to  establish  that 
fact,  although  there  is  no  evidence  to  the  con- 
trary. 

3.  Mortgages  ®=»3I4  —  Under  contract  that 
mortgagor  sball  pay  for  releasing  mortgao* 
If  paid  before  maturity,  mortgagee  mast  pay 
for  release  if  he  is  paid  by  mortgagor. 

Under  a  contract  between  a  mortgagor  and 
a  mortgagee  that  the  mortgagor  shall  pay  for 
releasing  the  mortgage  if  it  is  paid  before  ma- 
tdrity,  it  is  the  duty  of  the  mortgagee  to  pay 
the  fee  for  the  release  of  the  mortgage  if  that 
amount  is  paid  or  tendered  to  liim  by  the  mort- 
gagor. 

4.  Registers  of  deads  ts'S— 25  cents  held  iefal 
fee  for  release  of  single  folio  mortgage. 

Twenty-five  cents  is  the  legal  fee  to  a 
register  of  deeds  for  recording  a  release  of  a 
real  estate  mortgage,  where  the  release  con- 
sists of  only  one  folio  and  Is  indorsed  <m  the 
original  mortgage. 

Appeal  from  District  Court  Wyandotte 
County. 

Action  by  Anna  Bird  against  the  .iStna 
Building  &  Loan  Association.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afilrmed. 

C.  D.  Sharp,  of  Kansas  City,  and  John  D. 
Rogers,  of  Topeka,  for  appellant 

Frank  L.  Bates,  of  Kansas  Oltyi  for  ap- 
pellee. 

MARSHALL,  J.  This  action  was  com- 
menced by  the  plaintlfl  under  section  6471 
of  the  General  Statutes  of  1915,  to  recover, 
for  the  defendant's  failure  to  release  a  mort- 
gage on  real  property,  the  statutory  dam- 
ages of  $100  and  an  attorney's  fee  of  $50. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $100  damages  and  $50  attorney's  fee, 
and  the  defendant  appeals. 

There  was  evidence  which  tended  to  prove 
the  following  facts:  The  plaintiff  became  tbe 
owner  of  real  property  that  was  mortgaged 
to  the  defendant.  O.  D.  Charp,  an  attorney 
at  law,  was  the  agent  of  the  defendant  in 
Kansas  City,  Kan.  The  mortgage  was  paid 
before  maturity;  a  release  was  Indorsed  on 
It,  and  it  was  sent  by  the  defendant  to  O.  D. 
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Sharp  to  be  deUvered  to  the  plalBtlff.    Sharp 
left  bis  office  and  Instructed  Kellie  Ryan, 
bis  stenographer,    to   deliver   the    released 
mortgage  to  the  plaintiff  when  the  latter 
called  for  it    The  husband  of  the  plaintiff 
went  to  Sharp's  office  to  get  the  mortgage. 
Nellie  Ryan  handed  it  to  him,  and  told  him 
to  take  It  to  the  office  of  the  register  of  deeds, 
to  pay  25  cents,  and  to  have  the  release  re- 
corded.   He  tendered  to  her  25  cents  to  pay 
for  recording  the  release,  but  she  refused  to 
accept  it.    The  application  for  the  loan  pro- 
vided that,  If  the  mortgage  were  paid  be- 
fore maturity,  the  mortgagor  should  pay  for 
releasing  It.    The  mortgage  remained  in  the 
possession   of  G.   D.   Sharp;    demand   waa 
made  for  its  release;    it  was  not  released, 
and  after  the  expiration  of  60  days,   this 
action  was  commenced. 

[1]  1.  The  principal  question  argued  con- 
cerns the  authority  of  Wellle  Ryan  to  act  as 
agent  for  the  defendant  to  receive  -25  cpnts 
to  pay  for  recording  the  release  of  the  mort- 
gage. C.  D.  Sharp,  who  represented  the  de- 
fendant on  the  trial  of  this  action  In  the 
district  court,  In  his  trial  statement  to  the 
Jury  said: 

"The  evidence  will  farther  be  that  I  have  a 
stenographer  in  the  office  by  the  name  of  Nellie 
Ryan,  a  little  Catholic  girl,  that  came  to  me 
about  7  or  8  years  ago,  and  has  been  my  ste- 
nographer ever  since,  and  handles  all  of  thai 
detail  work  of  these  payments,  and  taking  in 
payments,  and  bookkeeping,  and  all  that.  I 
hardly  ever  have  very  much  to  do  with  it 

"Now,  that  little  lady  will  take  the  stand, 
and  she  will  tell  yon  gentlemen  that  these  pa- 
pers did  come  from  Topeka,  satisfied,  and  in- 
structions to  deliver  them  to  this  lady.  That 
either  this  lady  or  her  hnsband  came  to  get 
the  papers,  and  Nellie  Ryan  handed  them  to 
her.  I  will  farther  state  that  mail  first  comes 
to  my  desk;  that  I  took  it  out  and  gave  it  to 
Nellie,  and  told  her,  when  those  people  come 
in,  to  give  them  their  papers." 

The  evidence  and  trial  statement  were 
sufficient  to  warrant  the  Jury  In  finding  that 
Nellie  Ryan  had  authority  to  receive  the 
25  cents  to  pay  for  recording  the  lease,  aad 
tbat  the  tender  of  that  amount  to  her  was 
a  tender  to  the  defendant  The  evidence 
was  also  sufficient  to  justify  the  court  in 
submitting  these  questions  to  the  Jury  un- 
der proper  Instructions. 

[2]  The  court  gave  the  following  instmc- 
tlon: 

"If  you  find  from  the  preponderance  of  the 
svidence  that  the  original  mortgagor  named  in 
laid  mort^rage  agreed  in  the  written  applica- 
:ion  for  said  loan  covered  by  said  mortgage  to 
>ay  the  fee  for  the  release  of  said  mortgage  of 
ecord  if  it  was  satisfied  before  maturity,  and 
hat  neither  said  mortgagor  nor  plaintiff  paid 
>r  tendered  said  fee  of  25  cents  to  the  defend- 
nt  for  releasing  said  mortgage  of  record,  it 
rill  be  yonr  dnty  to  find  in  favor  of  th«  defend- 
nt." 
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The  defendant  argues  that  it  was  error  for 
the  court  to  submit  to  the  Jury  the  qnestion 
of  whether  the  application  of  the  mortgagor 
provided  that  he  should  pay  for  the  release 
of  the  mortgage  If  It  were  paid  before  ma- 
turity; that  the  evidence  was  clear,  con- 
vincing, and  undisputed  that  the  original 
mortgagor  agreed  to  pay  for  releasing  the 
mortgage  under  the  circumstances  named; 
and  tbat  the  Instruction  submitted  an  estab- 
lished fact  to  the  Jury  for  consideration. 
The  defendant's  evidence  clearly  tended  to 
establish  that  fact,  but  it  was  not  admitted 
by  the  plaintiff,  and  the  Jury  might  not  have 
believed  that  evidence.  It  was  not  error  to 
submit  the  question  to  the  Jury. 

[3}  3.  Complaint  is  made  of  an  instructioa 
concerning  the  tender  of  the  25  cents.  Tlie 
court  in 'substance  instructed  the  Jury  that, 
if  the  plaintiff  tendered-tbe  25  cents  to  pay 
for  recording  the  release  on  the  mortgage, 
and  the  defendant  failed  to  release  it  for 
00  days  after  tender  and  demand,  the  ver- 
dict should  be  for  the  plaintiff.  The  defend- 
ant's argument  is  that  It  was  the  duty  of 
the  plaintiff  to  take  the  mortgage,  have  the 
release  recorded,  and  pay  the  fee  therefor. 
The  statute  governing  the  releasing  of  paid 
mortgages,  section  6471  of  the  General  Stat- 
utes of  1915,  which,  so  far  as  this  action  Is 
concerned,  Is  the  same  as  section  5202  of  the 
General  Statutes  of  1900,  In  part  reads: 

"When  any  mortgage  of  real  estate  shall  be 
paid  •  •  •  It  shall  be  the  duty  of  the  mort- 
gagee *  *  *  to  enter  satisfaction  or  cause 
satisfaction  of  such  mortgage  to  be  entered  of 
record  without  charge." 

This  court  has  said  that — 

"Parties  may  bind  themselves  by  an  agree- 
ment that  the  mortgagee  shall  execute  and  de- 
liver a  release  when  the  mortgage  ia  paid,  which 
shall  be  recorded  at  the  expense  of  the  mort- 
gagor." Blount  V.  Building  &  Loan  Associa- 
tion, 97  Kan.  77,  164  Pac.  222. 

The  applictitlon,  as  shown  by  the  defend- 
ant's evidence,  provided  that  the  plaintiff 
should  pay  the  expense  of  releasing  the 
mortgage  If  it  should  be  paid  before  maturi- 
ty, a  proposition  different  from  that  contend- 
ed for  by  the  defendant.  The  evidence  tend- 
ed to  prove  that  the  plaintiff  offered  to  pay 
for  recording  the  release  and  tendered  to 
the  defendant  the  amount  of  money  neces- 
sary for  that  purpose.  The  Jury,  by  its  gen- 
eral verdict,  found  that  payment  for  record- 
ing the  release  had  been  tendered.  It  fol- 
lowed that  It  was  the  duty  of  the  defendant 
to  record  the  release.  The  instruction  con- 
cerning the  tender  waa  correct. 

[4]  4.  The  defendant  insists  tbat  the  ten- 
der of  25  cents  was  not  sufficient;  that  SO 
cents  should  have  been  tendered,  5  cents 
to  pay  for  entering  the  release  of  the  mort- 
gage on  the  transfer  record,  and  25  cents 
for   recording   the   release.    Neither    mort- 
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gages  nor  releases  of  mortgages  are  entered 
on  the  transfer  record.  The  statute  (G.  S. 
1915,  {  4720)  provides  that  the  fee  for  releas- 
ing a  mortgage,  when  indorsed  on  the  orig- 
inal, shall  be  25  cents  for  the  first  folio. 
The  release  was  Indorsed  on  the  mortgage, 
and  It  does  not  appear  that  there  was  more 
than  one  folio.  The  amount  tendered  was 
sufficient. 

Other  matters  are  presented.  They  hare 
been  examined.  There  is  no  prejudicial  er- 
ror In  any  of  them. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring.  - 


(UO  Kan.  728) 

CA8EBEER   et  al.  v.   CARBON   COAL  CO. 
(No.  23795.) 

(Snpreme  Court  of  Kansas.    March  11,  1922.) 

fSunatus  lu  the  Court.) 

1.  Master  and  servant  «=s4l8(3)— Objection  to 
award  of  oompensation  held  too  late. 

The  defendant,  having  consented  to  the 
appointment  of  an  arbitrator  under  the  Work- 
men's Compensation  Act  and  having  appeared 
before  him  without  objection  and  tried  the 
matter,  cannot  now  be  heard  for  the  first  time 
to  impeach  (he  award  because  not  filed  within 
60  days  from  the  appointment. 

2.  Master    and    servant   <s=>4!8(3)— Objection 
to  compensation  dslm  held  too  late. 

The  apph'cation  for  appointment  having  al- 
leged proper  notice  of  the  injury  and  demand 
for  compensation,  and  no  objection  for  lack  of 
proof  thereof  being  made  in  the  court  below, 
none  will  be  heard  now. 

8.  Master  and  servant  «s>40S(4)— Finding  of 
compensable  Injury  sustained. 
The  evidence  examined,  end  held  fairly  to 
support  the  conclusion  that  the  injury   arose 
out  of  and  in  the  course  of  the  employment. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Polly  Casebeer  and  eight  minor 
children  of  John  Casebeer,  deceased,  against 
the  Carbon  Coal  Company,  brought  under 
the  Workmen's  Compensation  Act,  for  an 
award.  Judgment  for  the  plaintiffs,  and  the 
defendant  appeals.    Affirmed. 

J.  J.  Campbell,  P.  E.  Nulton.  and  0.  O. 
Plngry,  all  of  Pittsburg,  for  appellant 

C.  A.  McNeill,  of  Columbus,  Maurice  Mc- 
Neill, of  Galena,  and  E.  V.  McNeill,  of  Bax- 
ter Springs,  for  appellees. 

WEST,  J.  The  defendant  coal  company 
appeals  from  the  Judgment  rendered  under 
the  Workmen's  Compensation  Act,  Laws 
1911,  c.  218  as  amended  by  Laws  1913,  c.  216. 

John  Casebeer  had  been  employed  by  the 
defendant  about  16  months  before  his  death, 


and  was  operating  a  steam'  shovel  In  a 
strip  pit  In  the  pit  was  a  pump  controlled 
by  electricity.  Casebeer  was  directed  with 
others  to  lift  this  pump  np  on  some  ties  to 
get  It  out  of  the  water.  While  so  doing  he 
fell,  and  threw  out  his  hand  and  grasped  an 
electric  wire,  which  rendered  him  ancon- 
sclous  for  three  or  four  minutes.  His  hand 
was  burned,  but  he  came  back  to  work,  and 
continued  working  some  time.  His  ear  be- 
came Inflamed,  and  as  a  result  he  died  Janu- 
ary 8,  1921.  The  plaintiffs  ai^Ued  for  the 
appointment  of  ian  arbitrator,  alleging  that 
the  deceased  in  the  discharge  of  his  duties 
was  injured,  and  as  a  result  of  the  accident 
death  ensued,  asking  foi<  $3,800^  alleging 
failure  to  agree  upon  an  arbitrator,  demand 
in  writing,  and  notice  of  the  Injury.  The 
company  filed  its  consent  to  the  appointment 
of  an  arbitrator,  and  one  was  appointed  on 
February  16,  1921.  The  deceased's  wife  tes- 
tified before  the  arbitrator  that  some  time 
about  the  1st  of  December  he  came  home, 
and  something  appeared  to  be  the  matter 
with  him. 

"He  came  home  at  quitting  time  In  the  eve- 
ning; he  was  sick.  Clear  across  his  hands 
were  wire  prints.  They  were  bama.  There 
was  a  kind  of  watery  blood,  not  real  red  blood, 
but  watery  blood  coming  from  the  right  ear. 
He  appeared  to  be  sick  and  suffering  and  trem- 
bly. He  couldn't  hardly  hold  his  fork  at  tne 
'table,  and  he  was  pale  and  apparently  suffer- 
ing pain.  My  husband  attempted  to  work 
after  that  After  that  he  just  looked  bad, 
looked  pale  and  like  he  was  in  pain  always. 
During  part  of  the  time  it  was  bloody  water 
like  and  corruption  coming  from  his  ear.  I 
had  n6ver  noticed  that  condition  prior  to  the 
time  he  came  on  the  4th  day  of  December. 
*  *  *  A.  He  said  he  was  going  to  die.  'He 
called  me  to  him  and  told  me  that  he  got  hurt 
with  the  Carbon  Coal  Company,  and  had  always 
suffered  ever  since.  He  got  hurt  moving  a 
pump,  he  said,  lifting  a  pump  over  some  way. 
He  told  me  that  Mr.  Crossby  and  two  or  three 
other  men  and  his  son  were  there  at  the  time 
he  got  hurt  This  wire  struck  bim,  or  he 
took  hold  of  it  in  some  wsy,  he  said.  And  he 
said,  Ton  call  Mr.  McNeill;  I  am  going  to 
leave  you  and  the  children.' "  (The  part 
about  Mr.  McNeill  was  stricken  out  .by  the 
court.) 

Dr.  Brookhart  testified  that  he  attended 
the  deceased  in  his  last  siclcness. 

"He  was  in  a  very  precarious  condition.  He 
lived  a  few  hours  after  that.  He  had  an  in- 
fectious condition.  It  was  not  produced  by 
any  of  the  common  diseases  I  am  colled  upon 
to  treat.  I  have  a  slight  experience  in  regard 
to  persons  afflicted  with  electric  shock.  I 
have  studied  the  matter  a  little.  In  an  electric 
shock,  if  it  is  of  enough  severity  to  inflict  any 
great  injury,  there  is  usually  two  points,  the 
one  of  the  contact  and  one  of  the  current." 

He  was  asked  a  hypothetical  question  In- 
tended to  cover  the  history  of  the  case  and 
said: 


4=9For  other  canes  aee  same  topic  and  KEY-NUMBBR  in  all  Ker-Numbered  Digests  aad  Indexes 


Digitized  by 


Google 


Kau.) 


CASEBEER  v.  CARBON  COAL  00. 
(2oe  P.) 


627 


"A.  I  believe,  from  my  experience,  that  the 
shock  could  hare  some  bearing  on  the  condi- 
tion.' 

John  Casebeer  testified  that  he  was  work- 
ing with  Us  father  when  he  -  received  the 
shock. 

"My  father  was  anconsciona  between  three 
and  five  minatea  after  grabbing  the  wire,  and 
he  bad  burns  across  his  left  hand.  He  was 
nervous,  and  complained  about  his  head  that 
night.  Prior  to  that  time  he  was  well  and  able- 
bodied,  and  after  this  injury  he  was  rather 
nervous,  and  some  times  weak-minded.  We 
both  continued  to  work  at  that  mine,  and  at 
times  we  were  working  together  I  helped  him. 
Prior  to  his  getting  this  shock,  it  was  not  nec- 
essary for  me  to  assist  him.  He  became  more 
weak  and  nervons,  and  finally  quit  work.  He 
went  out  two  or  three  times  before  he  quit, 
and  came  back  because  he  couldn't  stand  it. 
He  was  nervons,  trembly,  and  pale.  I  did  not 
notice  anything  of  this  kind  before  the  shock." 

He  testified  that  he  thought  the  shock  was 
received  between  the  Ist  and  15th  of  De- 
cember. 

"The  pump  was  not  moved  the  latter  part 
of  July  or  August  instead  of  December.  It 
seems  to  me  it  was  the  first  of  December  or 
the  last  of  November  that  the  pnmp  was  mov- 
ed. It  don't  seem  like  the  last  of  August  to  me. 
I  saw  some  kind  of  pale  watery  blood  coming 
from  my  father's  ear  the  same  evening  he  was 
hurt" 

Other  witnesses  for  the  plaintiffs  were 
more  or  less  indefinite  as  to  when  the  shock 
was  received  though  one  miner  thought  it 
was  In  August  and  another  thought  it  was  in 
July.  The  defendant's  witnesses  who  testi- 
fied on  this  question  seemed  all  to  place  it 
In  July. 

On  May  14,  1921,  the  arbitrator  made  the 
award,  finding  that  John  Casebeer  died  Jan- 
uary 8, 1921,  as  a  result  of  accidental  Injuries 
received  while  in  the  course  of  his  employ- 
ment; that  his  average  earnings  the  pre- 
ceding year  were  more  than  $1,500,  three 
times  the  amount  of  which  would  be  more 
than  $3,800,  the  total  amount  of  compensa- 
tion to  be  received  by  the  plaintiffs,  for 
which  judgment  was  ^ven,  with  costs.  A 
petition  for  review  and  cancellation  of  the 
award  was  filed  by  the  defendant  company 
on  the  grounds  that  it  was  obtained  through 
fraud  and  undue  infiuence;  was  made  with- 
out authority  of  law;  that  the  arbitrator 
was  guilty  of  misconduct,  and  found  contrary 
to  law  that  there  was  $3,800  due;  and  that 
the  conclusions  were  not  supported  by  the 
testimony.  The  plaintiff  moved  to  confirm 
the  report  and  findings,  and  on  June  22, 1921, 
the  court  sustained  the  motion  to  the  extent 
of  ordering  $405  paid  is  a  lump  sum,  and  the 


balance  of  the  award  at  Che  rate  of  $15  a 
week  on  the  regular  semimonthly  pay  days 
until  paid  in  full. 

The  defendant  moved  for  a  new  trial, 
claiming  error  in  finding  that  Cbsebeer  died 
of  an  accident  arising  out  of  and  In  the  course 
of  his  employment,  and  in  the  finding  that 
the  defendant  should  pay  interest  on  $405, 
and  for  refusing  to  cancel  the  award. 

Specifications  of  errors  are  abuse  of  dis- 
cretion in  refusing  the  petition  for  modifica- 
tion and  cancellation;  error  in  finding  that 
the  deceased's  death  was  caused  by  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment, and  refusing  a  new  trial. 

[1]  The  defendant  in  its  brief  insists  that 
the  award  is  void  because  not  filed  within  the 
time  provided  by  law,  the  statute  fixing  60 
days  is  cited,  but  as  the  defendant  appeared 
without  objection  before  the  arbitrator  when 
60  days  had  already  elapsed  and  tried  its 
side  of  the  case,  It  cannot  be  heard  now  to 
insist  on  the  invalidity  of  the  award  because 
not  made  within  the  60  days. 

[2]  It  is  argued  that  the  arbitrator  made 
the  award  without  authority  of  law,  because 
the  claim  for  compensation  was  not  made 
within  the  required  time,  and  because  the 
death  did  not  result  from  an  injury  arising 
out  of  and  in  the  course  of  the  employment 
The  application  for  appointment  of  an  arbi- 
trator alleged  demand  In  writing  and  knowl- 
edge of  the  injury  on  the  part  of  the  defend- 
ant, and  no  point  appears  to  have  been  made 
on  this  in  the  hearing  before  the  arbitrator. 
Neither  does  the  point  appear  to  have  been 
made  in  the  motion  to  set  aside  the  award  or 
in  the  motion  for  a  new  trlaL  We  deem  it 
without  merit  now. 

[3]  It  is  argued  that  the  death  did  not  re- 
sult from  an  injury  arising  out  of  and  in 
the  course  of  the  employment,  because  the 
shock  occurred  several  months  before  the 
fatal  sickness  of  the  deceased,  and  consider- 
able point  is  sought  to  be  made  touching  the 
time  when  tho  pump  was  moved  and  when 
the  shock  was  received.  The  conflicting  evi- 
dence on  this  point  was  considered  by  the 
arbitrator,  who  found  against  the  defendant, 
and  there  is  sufiicient  evidence  in  the  record 
to  support  such  finding.  In  almost  every 
lawsuit  the  trier  or  triers  of  facts  must 
reconcile  conflicting  testimony,  and  that  is 
all  the  arbitrator  did  In  this  case,  and  his 
conclusion  is  something  which  the  trial  court 
did  not,  and  which  we  cannot,  overturn.   " 

A  careful  consideration  of  the  entire  rec- 
ord and  all  the  points  presented  impels  the 
conclusion  that  no  material  error  has  been 
committed. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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KAUTZ  V.  8HRIMPLIN.     (No.  23569.) 

(Sapreme  Court  of  Kansas.    March  11,  1922.) 

(Byttaiua  by  the  Court.) 

Landlord  and  teaant  9s>286— Landlord  obtain- 
ing possMslon  and  damages,  held  not  entitled 
to  proceeds  of  orep  raised  by  tenant  holding 
over. 

The  plaintiff  claimed  to  hare  rented  a  farm 
to  the  defendant,  the  contract  being  that,  in 
case  of  sale  during  the  term  or  90  days  before 
the  end  of  any  current  year,  he  was  to  notify 
the  defendant,  who  was  to  surrender  possession 
the  next  March,  and  be  paid  for  any  seeding  or 
plowing  he  had  done  before  receiving  such  no- 
tice. He  alleged  such  sale  and  notice,  demand 
for  statement  of  any  claim  for  seeding  or  plow- 
ing and  the  defendant's  failure  to  make  claim 
and  refusal  to  surrender  possession.  In  a 
second  cause  of  action  he  alleged  a  rental  val- 
ue of  $60  a  month,  and  asked  judgment  there- 
for "by  reason  of  said  defendant  having  re- 
tained possession  of  said  land."  He  added  a 
third  cause  and  alleged  damages  by  reason  of 
the  detention  and  asked  judgment  for  $1,000 
in  addition  to  the  monthly  rental  of  $60.  The 
answer  was  a  general  denial.  Before  trial 
was  had  the  proceeds  of  the  wheat  crop  raised 
during  the  current  year  were  ordered  paid  into 
court  Judgment  was  afterwards  recovered  for 
possession  and  $500  for  damages.  Instead  of 
appealing  from  the  judgment  the  plaintiff  moved 
that  the  proceeds  of  the  wheat  crop  be  paid  to 
him.  field,  the  trial  conrt  properly  denied  such 
motion. 

Appeal  from  District  Court,  Osage  County. 

Action  by  Hugh  R.  Kautz  against  John 
Starlmplin,  for  possession  of  land  and  dam- 
ages for  its  detention,  in  whicti  the  defendant 
was  made  receiver  to  harvest  and  market  the 
crop,  and  plaintiff  recovered  Judgment  for 
the  land  and  $500  damages,  and,  after  judg- 
ment, plalntitPs  motion  that  the  proceeds  of 
the  crop  be  paid  over  to  plaintiff  was  denied, 
and  the  money  was  ordered  paid  to  defend- 
ant, and  from  this  ruling  the  plaintiff  ap- 
peals.   Affirmed. 

D.  E.  Adams,  of  Hamilton,  Mo.  and  0.  G. 
Messerley,  of  Osage  City,  for  appellant. 

A.  B.  Crum,  of  Lyndon,  and  J.  P.  Mclyaugh- 
lin  and  James  B.  Wood,  botli  of  Osage  City, 
for  appellee. 

WEST,  J.  The  plaintiff  sued  for  posses- 
sion oif  a  quarter  section  of  land  and  dam- 
ages for  its  detention.  He  alleged  that  he 
had  leased  it  to  the  defendant  for  three  years, 
to  end  March  1,  1920,  $600  for  the  first  year, 
and  $500  for  each  of  the  other  years;  that 
tbe  contract  provided,  In  the  event  he  sold 
the  land  during  the  term  or  90  days  before 
the  end  of  any  current  year,  the  defoidant 
should  receive  notice  of  such  sale  90  days  be- 1 


fore  tbe  end  of  any  nicb  current  year  and 
should  surrender  possession  the  next  March, 
and,  if  he  had  done  any  seeding  or  plowing 
theretofore,  the  plaintiff  wonld  stand  indebt- 
ed to  him  for  such  seed  and  plowing  prior 
to  the  time'hfe  had  been  notified  that  the  land 
had  been  sold.  It  was  further  alleged  that 
the  plaintiff  sold  the  land  July  6,  1918,  and. 
on  the  25th  of  August  thereafter,  served  the 
defendant  with  notice  thereof  in  writing  to 
abandon  possession  of  the  land  on  March  1, 
1919 ;  that  at  different  times  before  March  1, 
1919,  be  requested  a  statement  from  the  de- 
fendant of  any  claim  he  bad  for  seed  or 
plowing  before  receiving  notice,  and  received 
none.    The  answer  was  a  general  denial. 

At  the  June  term  of  the  district  court  the 
plaintiff  applied  for  a  receiver  to  take  charge 
of  the  wheat  crop  which  the  defendant  had 
sown  on  the  land  in  1918,  after  having  been 
notified  of  the  sale.  By  agreement,  the  court 
ordered  the  defendant  to  harvest  and  market 
the  wheat  and  pay  the  proceeds  into  tlie 
court,  less  the  cost  At  the  November  term, 
1919,  the  plaintiff  recovered  Judgment  for 
possession  of  the  land  and  $500  damages. 
The  defendant  had  not  filed  his  report  as 
receiver. 

After  the  Judgment  had  been  rendered 
the  plaintiff  filed  a  motion  that  the  defendant 
be  required  to  pay  over  to  him  the  proceeds 
of  the  sale  of  the  wheat.  Th|s  motion  was 
denied,  and  the  money  was  ordered  paid  to 
the  defendant,  and  from  this  ruling  this  ap- 
peal is  taken.  There  was  no  appeal  from  the 
judgment  in  the  action. 

The  plaintiff  contends  that,  having  re- 
covered judgment  for  possession  as  well  a.<: 
damages,  he  was  entitled  to  possession  March 
1,  1919,  and  to  eTer.rthing  on  the  land  at  the 
time,  which  included  the  wheat  crop.  Au- 
thorities are  cited  on  the  proposition  that 
the  tenant,  who  sows  and  knows  that  his 
term  does  not  continue  until  reaping  time, 
does  so  at  his  peril.  Counsel  In  their  brief 
say  that,  in  November,  1919,  when  the  case 
was  tried,  the  defendant  had  deprived  the 
plaintiff  of  the  use  of  the  land,  and  for  all 
practical  purposes  the  trial  might  as  well 
have  been  had  on  the  last  day  of  February. 
1920;  that  the  year  was  lost  to  the  plaintiff 
and  the  $500  damages  would  hare  been  only 
what  he  would  have  been  entitled  to  if 
there  had  been  no  crop  on  the  land;  that  if 
the  defendant  could  not  have  held  the  wheat 
crop  sowed  before  the  term  expired  March 
1,  1920,  for  the  same  reason  he  cannot  hold 
it  now;,  that  when  the  suit  was  begun  the 
value  of  the  crop  could  not  have  been  in- 
cluded as  an  element  of  damages  because  the 
defendant  had  not  yet  converted  It;  that  he 
has  not  yet  converted  it,  but  Is  simply  try- 
ing to  do  so,  its  proceeds  being  in  the  hands 
of  the  court. 
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The  defendant  calls  attention  to  tlie  fact 
that  the  plaintiff's  second  cauEs  of  action 
was  for  the  reasonable  rental  value  of  the 
land,  and  the  third  for  damages  for  refusal 
to  deliver  possession.  Counsel  state  that  the 
Judgment  for  $500  was  paid  to  the  clerk  of 
the  district  court  on  January  Id,  1920.  They 
insist  that  the  defendant  was  In  possession 
when  the  wheat  was  sown,  and  claimed  the 
right  as  well  when  It  was  growing,  harvesrted, 
and  marketed;  that  the  plaintiff  has  waived 
big  right  to  this  action  by  having  elected  to 
sue  for  possession,  and  that  his  measure  of 
damages  Is  the  reasonable  rental  of  the 
premises  occupied  by  the  defendant.  They 
suggest  that  the  crop  sowed  in  1919  was  bar- 
vested  and  marketed  Ijefore  the  trial  in  No- 
vember and  that,  though  the  plaintiff  might 
bave  pursued  some  other  remedy,  he  has 
already  recovered  all  he  is  entitled  to  under 
the  remedy  be  elected  to  pursue,  and  there 
ivas  no  error  In  refusing  tte  order  to  turn 
the  money  over  to  him.  It  Is  suggested  that, 
irhen  the  trial  was  bad,  the  wheat  bad  be- 
come personal  proi)erty  and  could  not  be 
heated  as  a  growing  crop  on  the  premises, 
ind  authorities  are  cited  in  support  of  this 
luggestion. 

The  plaintltTs  theory  seems  to  be  that,  as 
:he  defendant  sowed  the  wheat  after  he 
lad  received  notice  that  the  land  had  been 
iold,  be  did  so  at  his  peril,  and  that  the 
udgment  had  the  effect  of  adjudicating  the 
)Ialntiff's  right  to  possession  on  March  1, 
l919,  and  as  the  wheat  was  then  growing  on 
be  land  the  Judgment  settled  the  plaintiff's 
ight  to  It.  The  trouble  with  this  theory  Is 
hat  the  plaintiff  alleged,  proved,  and  re- 
overed  damages  against  the  defendant  for 
allure  to  stirrender  possession  March  1, 1919, 
v-hich  the  Jury  fixed  at  $500,  and  when  this 
'erdlct  was  reached  the  wheat  had  been  har- 
ested  and  marketed  and  the  proceeds  turned 
nto  court  It  would  seem  that  the  trial  pre- 
ceded the  same  as  If  this  had  not  been  taken 
□to  consideration,  or  if  It  was,  then  the  pre- 
umption  is  that  the  Jury  found  the  plaintiff's 
3SS  by  reason  of  the  wheat  crop  to  be  $500, 
r'hlch  would  end  the  matter.  If  not,  then 
be  plaintiff  should  have  amended  his  plead- 
igs  and  had  this  matter  included  In  the  lltl- 
atlon.  Having  proceeded  to  Judgment,  and 
avlng  taken  no  appeal  therefrom,  the  Judg- 
lent  having  been  jiaid  into  court,  he  oc- 
upies  the  enviable  attitude  of  one  entirely 
uccessful  in  his  litigation.  If  the  Judgment 
ecovered  was  deemed  too  small  to  compen- 
»te  for  the  crop,  raised,  the  plaintiff  could 
ave  appealed,  but  he  prayed  for  damages 
>r  withholding  possession  and  recovered, 
nd  rested  content  therewith.  His  subse- 
uent  motion  to  be  paid  $1,826.12  more  was 
ovel,  to  say  the  least,  and  Its  dmial  is 
eemed  entirely  prop^. 
The  cause  has  beooi  ably  presented,  and, 


while  the  situation  shown  by  the  record  is 
interesting,  we  find  no  error,  and  the  ruling 
is  affirmed. 
All  tb«  Jostloes  concurring. 


HOLIMAN  V.  JOSLIN  st  al. 


(110  Kan.  674) 
(No.  23395.) 


(Supreme  C!ourt  of  Kansas.    March  11,  1922.) 

(Syttabut  by  the  Court.) 

Speeliks    performasca    e=>l  14(4)— Where   de- 
fendast  vendor  had   declared  oontraot  for- 
feited, petition  held  to  show  exouse  for  delay. 
Where  the  veodor  declares  a  land  contract 
(in  which  time  is  made  essential)  forfeited  for 
failure  to  meet  a  deferred  payment  promptly, 
a  petition,  in  an  action  by  the  purchaser  for 
specific  performance,  brought  18  months  later, 
is   not   demurrable    because   not  filed   sooner, 
where  it  contains  allegationa  inconsistent  with 
the  theory  that  the  delay  indicated  acquiescence 
or  abandonment.     And  it  is  held,  that  allega- 
tions of  that  character  were  made  in  the  peti- 
tion in  this  case.  ' 

On  rehearing.    Motion  for  rehearing  over- 
ruled. 
For  former  opinion,  see  204  Paa  697. 

MASON,  J.  In  a  motion  for  a  rehearing 
the  defendants  urge  that  the  demurrer  to  the 
petition  was  rightfully  sustained  because  by 
delaying  to  bring  suit  for  nearly  18  months 
after  his  rights  had  been  declared  forfeited 
the  plaintiff  acquiesced  in  the  forfeiture  and 
abandoned  any  dalm  he  might  have  had. 
This  point  was  overlooked  in  the  original ' 
opinion,  partly  because,  although  raised  by 
the  defendants  at  the  oral  argument,  it  was 
not  referred  to  in  their  brief,  and  partly  be- 
cause it  was  overshadowed  l>y  what  seemed 
a  much  more  difficult  question.  E^ven  a  rel- 
atively short  delay  to  sue  is  sometimes  held 
to  bar  an  action  for  spedflc  performance 
where  it  Indicates  acquiescence  or  abandon- 
ment. Fowler  V.  Marshall,  29  Kan.  665;  36 
Cyc.  .728.  We  do  not  consider  a  delay  of  18 
months  fatal  in  the  present  case,  because  any 
supposition  that  it  was  due  to  the  plaintiff 
acquiescing  in  the  cancellation  of  the  con- 
tract is  negatived  by  allegations  of  the  exist- 
ence of  these  facts:  Shortly  after  Joslln's 
refusal  to  accept  the  overdue  payment,  the 
plaintiff  tendered  the  full  amount  of  the  un- 
paid purchase  price.  Joslln,  having  declared 
the  contract  forfeited,  "ever  since,  until  the 
time  of  his  death,  refused  to  acknowledge  or 
carry  out  the  same."  The  plaintiff  was  at 
all  times  able,  ready,  and  willing  to  pay  the 
balance  due.  Joslin  having  died  in  the  fall 
of  1918,  the  plaintiff  made  a  demand  (the 
time  of  which  however  is  not  shown)  upon 
his  heirs,  the  defendants,  for  a  compliance 
with  the  contract    After  the  attempted  for- 
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felture  the  plaintiff  coutlnaed  to  occupy,  cul- 
tivate, and  improve  tbe  land.  The  suggestion 
that  upon  the  face  of  the  petition  the  plain- 
tiffs desire  for  the  enforcement  of  the  con- 
tract is  due  to  an  increase  in  the  value  of 
the  land  between  the  declaration  of  forfei- 
ture and  the  bringing  of  the  action  is  Incon- 
sistent with  his  allegation  of  an  increase  in 
value  from  $1,200  to  $5,000  due  in  part  to  his 
having  made  improvements  to  the  amount  of 
$2,500. 

The  defendants  in  their  motion  also  sug- 
gest that  the  fact  of  the  plaintiff  having 
made  improvements  upon  the  land  is  not  in- 
volved in  this  casf'— that  questions  in  that  re- 
gard can  be  settled  in  an  action  to  recover 
possession  of  the  land.  If  the  defendants' 
coptentions  are  sound,  and  the  petition  states 
no  cause  of  action,  all  rights  of  the  plaintiff 
with  regard  to  the  land  have  been  forfeited — 
have  ceased  to  exist — and  he  has  no  claim 
in  an  action  of  ejectment  or  otherwise  for 
any  allowance  either  on  account  of  part  pay- 
ments or  improvements.  As  was  said  In  the 
defendapts'  brief: 

"Tbe  case  of  Boeken  r.  Alderman,  20  Kan. 
738,  wag  an  action  of  ejectment,  in  which  tbe 
contract  between  the  parties  was  practically 
identical  in  its  terms  with  the  contract  in  tbe 
case  at  bar.  The  court  in  that  case  holds  that 
tbe  defendant  bad  no  right  to  the  benefit  of  the 
occupying  claimant  act,  and  could  not  recover 
for  improvements,  payments  of  purchase- 
money  or  taxes.  This  case  is  decisive  of  the 
question  raised  by  tbe  appellant  in  the  case  at 
bar." 

l%e  petition  alleges  that  both  deferred 
payments  were  made  by  the  plaintiff.  The 
date  of  the  first  however  was  February  20, 
1916,  while  the  contract  was  not  assigned  to 
him  until  December  2,  1916.  Of  course,  he 
might  have  made  tbe  payment  in  anticipa- 
tion of  the  assignment  At  all  events,  the  al- 
legation is  sufficient  to  assert  knoArledge  op 
his  part  of  the  first  deferred  payment  having 
been  accepted  after  it  was  due,  which  is  the 
only  Importance  the  matter  has. 

The  motion  for  a  rehearing  is  overruled. 

All  the  Justices  concurring. 


(UO  Kan.  7E») 

EHRHART  at  al.  v.  EHRHART  et  al. 
(No.  23363.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(Syllaiut  iu  the  Court.) 

Tmancy  In  common  ®=>4 — Deed  to  daughter 

held  on  grantee's  death  to  vest  one-half  of 

land   in   surviving   husband   and   one-half   In 

daughter's    children    subject    to    grantors' 

rights. 

Mary  Amelia  Ebrhart  died  in  August,  1901, 

leaving  surviving  her  three  children  who  are 

tbe  plaintiffs  and  her  husband,  the  defendant. 


who  is  their  father.  At  her  death  she  owned 
80  acres  of  land  by  a  conveyance  from  her 
parents  made  in  1903  on  tbe  condition  that  she 
should  pay  tbe  grantors  on  tbe  1st  day  of 
January  of  each  year  during  tbe  lifetime  of 
the  grantors  or  either  of  them  not  less  than 
$80  nor  more  than  $100.  Time  was  made  tbe 
essence  of  the  contract,  and  the  failure  to  make 
the  payments  punctually  made  the  contract 
void.  After  her  death  the  defendant  continued 
to  reside  on  tbe  land  and  made  the  annual  pay- 
ments until  January  1,  1919,  when  be  made 
default.  Tbe  children  in  the  meantime  had  left 
home.  On  September  3,  1919,  tbe  defendant 
obtained  from  tbe  grandfather  of  the  plaintiffs, 
tbe  surviving  grantor  in  the  first  deed,  a  quit- 
claim deed  which  recited  that  it  was  made  in 
lieu  of  the  former  deed  and  because  tbe  condi- 
tions of  the  former  deed  had  been  broken.  It 
provided  for  tbe  same  payments  as  the  first 
deed.  In  an  action  brought  by  the  children  to 
set  aside  the  second  deed  and  to  obtain  their 
rights,  it  is  held,  that  the  evidence  was  suffi- 
cient to  sustain  a  finding  that,  upon  tbe  death 
of  Mary  Amelia  Ehrbart,  the  defendant  and 
plaintiffs  became  the  owners  as  tenants  in 
common  subject  only  to  tbe  interest  of  the 
grantors;  that  by  tbe  second  deed  the  defendant 
acquired  no  right  or  interest  to  the  exclusion 
of  his  children;  and  that,  subject  to  tbe  rights 
of  the  surviving  grantor,  each  of  the  plaintiffs 
is  tbe  owner  of  an  undivided  one-sixth  interest 
and  the  defendant  of  an  undivided  one-half  in- 
terest. 

Appeal  from  District  Court,  Jackson 
Ck>unty. 

Action  by  Amelia  F.  Ebrhart  and  others 
against  Nicholas  J.  Ebrhart,  and  others. 
Judgment  for  the  plaintiffs,  and  defendants 
appeal.  Affirmed. 

A.  E.  Crane,  of  Topeka,  and  Floyd  W. 
Hobbs,  of  Holton,  for  appellants. 

Monroo.  Hiirfih.  Sloan  &  Monroe,  of  To- 
I)eka,  tor  appelleea 

PORTER,  J.  On  January  12,  1903,  Jacob 
Bausch  and  wife  conveyed  by  warranty  deed 
80  acres  of  land  In  Jackson  county  to  their 
daughter,  Mary  Amelia  Ehrbart,  on  the  ex- 
press conditions  that  the  grantee  should  pay 
the  grantors  on  the  1st  day  of  January  of 
each  year  during  the  lifetime  of  the  grantors 
or  either  of  them  "not  less  than  $80  nor 
more  than  $100  or  so  much  thereof  as  said 
grantors  may  elect  to  charge."  Time  waa 
expressly  made  the  essence  of  the  c(»itract, 
and  it  was  agreed  that  if  tbe  grantee  "shall 
fall  to  make  the  payments  herein  specified, 
and  each  of  them,  punctually  ur>on  the  strict 
terms  and  time  above  limited,"  the  deed 
should,  so  far  as  it  bound  the  grantors,  be- 
come "utterly  null  and  void,"  and  all  rights 
of  the  grantee  should  "entirely  cease  and  de- 
termine and  revert  to  and  revest  In  said 
grantors,  without  any  dedaraUon  of  for- 
feiture or  act  of  re-entry  or  any  other  acts 
to  be  performed  by  said  grantors."     On  the 


3F0T  other 


■M  urn*  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DisesU  and  Inda^M 


Digitized  by 


Google 


Kan.) 


EHRHART  v.  EHRHART 
(ioe  P.) 


631 


deUyeiy  of  the  deed,  Mary  Amelia  Ehrtaart, 
who  was  the  wife  of  Nicholas  Ehrhart,  de- 
fendant, took  possession.  She  died  In  Au- 
gust, 1904,  and  left  her  surrlvlng  the  husband 
and  tluree  children.  The  family  continued 
to  reside  on  the  land,  but  as  the  children 
grew  older  trouble  arose  between  them  and 
their  father,  and  they  left  home.  For  15 
years,  the  defendant,  Nicholas  Ehrhart,  com- 
plied with  the  conditions  of  the  deed  and 
made  the  annual  payments,  but  failed  to 
pay  the  money  due  on  January  1,  1919.  On 
September  3,  1019,  Jacob  Bausch,  grandfath- 
er of  the  plaintiffs,  grantor  in  the  first  deed, 
executed  and  delivered  to  Nicholas  Ehrhart 
a  quitclaim  deed  to  the  land  which  contained 
the  following  condition: 

"This  deed  is  made  in  lien  of  the  deed  made 
by  grantor  and  wife  for  said  described  premis- 
es to  Mary  Amelia  K.  Bausch  Ehrhart,  March 
3,  1903,  tlie  conditions  of  said  deed  having 
been  broken  in  that  the  sum  of  money  therein 
provided  to  be  paid  the  first  day  of  January 
each  year  remains  unpaid  from  January  1, 
1919,  by  reason  of  which  grantee  demanded 
possession  of  said  real  estate  and  re-entered 
and  possessed  the  same,  and  being  in  posses- 
sion thereof  this  deed  is  made  and  upon  the 
the  conditions  also,  that  the  grantee,  Nicholas 
J.  Ehrhart,  shall  pay  to  first  party,  grantor, 
not  less  than  $80,  nor  more  than  |100,  on  the 
first  day  of  January  each  year  during  first 
party's  life  and  failing  to  do  so,  first  party 
may  immediately  re-enter  said  real  estate  and 
possess  the  same  without  notice  to  second 
party." 

O.  J.  Bausch  was  appointed  guardian  for 
the  two  nUnor  children  of  defendant,  and 
this  action  was  brought  October  27,  1919. 
The  petition  alleged  that  defendant  has  had 
the  use  of  the  land  and  received  the  rents 
And  profits  which  at  all  times  were  more 
than  sufficient  to  pay  the  sums  of  money 
provided  for  in  the  first  deed ;  that  plaintiffs 
depended  and  trusted  him  to  make  the  pay- 
nient  falling  due  January  1,  1919,  but  that, 
with  the  fraudulent  intent  of  obtaining  title 
to  the  real  estate  and  depriving  his  children 
of  their  interest,  he  failed  without  their 
knowledge  to  make  tlmt  payment.  It  waS 
alleged  that  Jacob  Bausch  was  past  80  years 
of  age  and  In  feeble  health,  and  that  the  de- 
fendant took  advantage  of  bis  condition  and 
falsely  and  fraudulently  represented  to  him 
that  he  was  imable  to  pay  the  money  due 
under  the  terms  of  the  deed  of  1903,  and 
insisted  upon  Jacob  Bausch  declaring  a  for- 
feiture; and  that  he,  with  the  fraudulent 
purpose  of  depriving  plaintiffs  of  their  in- 
terests, agreed  to  declare  a  forfeiture,  but 
that  Jacob  Bausch  had  never  in  fact  demand- 
ed possession  of  the  real  estate  and  bad 
never  entered  upon  or  taken  possession  of 
the  same.  The  petition  asked  that  the  second 
deed  be  set  aside,  that  the  real  estate  be  par- 
titioned, and  that  plaintiffs  have  such  relief 
■B  eqni^  demanded.    Issues  were  Joined  and 


the  cause  was  tried.  The  court  rendered 
judgment  against  Nicholas  Ehrhart,  and  be 
appeala 

The  guardian,  who  is  a  nephew  of  the 
mother  of  the  children,  testified  that  the 
rental  value  of  the  land  in  controversy  is 
$250;  he  had  a  talk  with  old  man  Bausch' 
Just  before  the  suit  was  brought;  "he  told 
me  why  he  forfeited  the  deed;  he  said  he 
was  not  getting  rent;  Ehrhart  would  not 
pay  with  that  kind  of  a  deed  and  wanted 
another  deed,  and  so  he  gave  bim  another 
one." 

The  daughter,  Amelia  Ehrhart,  testified 
that  she  was  8  years  old  when  her  mother 
died;  she  did  the  housework  and  received 
her  schooling  and  clothes ;  she  quit  going  to 
school  when  she  was  14.  Because  of  some 
difference  with  her  father,  she  left  home 
when  she  was  19  and  has  sinoe  worked  for 
herself. 

The  boys  testified,  in  substance:  That  they 
were  living  on  the  farm  until  after  the  sec- 
ond deed  was  made ;  no  notice  was  served  on 
them  to  leave  the  farm;  their  father  did 
not  move  away  at  any  time ;  they  supposed 
their  father  was  paying  $100  each  year  to 
the  grandfather;  they  did  not  know  that 
they  had  any  interest  in  ithe  land,  and  for 
that  reason  did  not  pay  any  attention  to  it ; 
both  left  homQ  because  of  dlsagreemen,ts 
with  their  father. 

It  is  insisted  that  the  provision  in  the  first 
deed  making  time  the  essence  of  the  contract, 
and  the  admitted  failure  to  make  the  pay- 
ment due  on  January  1,  1919,  authorized 
Jacob  Bausch  to  forfeit  the  deed.  Authori- 
ties are  cited  in  support  of  the  contention 
that  he  might  have  maintained  a  suit  in 
ejectment  at  any  time  after  the  failure  to 
make  the  payment  due  in  1919.  Ccmced- 
ing,  for  the  purposes  of  the  argument,  that  he 
might  have  maintained  such  an  action  (see, 
however,  Holman  v.  Joslin  et  al.  [Kan.]  204 
Pac.  697,  205  Pac.  629;  Luther  v.  HekUing 
[Kan.]  204  Pac  523),  he  would  have  no  right 
to  enter  into  an  arrangement  with  the  de- 
fendant for  a  colorable  forfeiture  with  the 
purpose  of  defeating  the  rights  of  the  plain- 
tiffs who  were  tenants  in  common  with  the 
defendant 

Ck>mplaint  Is  made  that  the  evidence  falls 
to  disclose  a  willingness  on  the  part  of  the 
children  to  malce  the  payment  due  at  the 
time  the  second  deed  was  made,  or  to  tender 
any  payment;  that  'no  evidence  was  offered 
to  show  that  Jacob  Bausch  was  mentally  in- 
competent to  make  the  deed  of  1913;  that 
no  evidence  was  offered  to  show  that  there 
was  a  fraudulent  purpose  upon  the  part  of 
the  defendant  and  Jacob  Bausch  to  declare  a 
forfeiture. 

The  findings  of  the  court  are  that  upon  the 
death  of  Mary  Amelia  Bausch  the  defendant 
and  the  plaintiffs,  as  her  heirs  at  law,  be- 
came the  owners  as  tenants  in  common  of  the 
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real  estate,  sDbJect  to  the  Interest  of  the 
grantors  In  the  deed;  that  by  the  execntlon 
and  delivery  ot  the  deed  ot  September  8, 
1919,  Nicholas  J.  Enirbart  acquired  no  right 
or  title  to  the  exclusion  of  the  Interest  of 
the  plaintiffs;  that  any  interest  he  acquired 
by  the  last  deed  Is  held  by  him  for  the  use 
and  tieneflt  of  himself  and  the  plaintiffs; 
and  that  the  only  Interest  of  Jacob  Bausch, 
the  grandfather,  is  the  interest  reserved  In 
the  deed.  It  was  held  that,  subject  to  the 
rights  of  Jacob  Bausch,  each  of  the  plain- 
tiffs Is  the  owner  of  an  undivided  one-sixth 
interest  and  Nicholas  Ehrhart  Is  the  owner 
of  an  undivided  one-half  Interest. 

We  think  the  evidence  sustains  the  find- 
ings. It  was  not  necessary  to  prove  every 
allegation  in  the  petition.  SufUcient  was 
proven  to  show  that  there  was  merely  a  pre- 
tended forfeiture,  and  that  it  would  be  un- 
conscionable and  inequitable  to  permit  the 
father  of  these  children  and  their  grandfath- 
er to  forfeit  their  interests  In  the  property. 

The  Judgment  is  affirmed. 

AU  the  Justices  concurring. 


(UO  Kan.  S17) 

STATE  V.  BREEN.    (No.  23954.)  * 
(Supreme  Court  of  Kansas.    March  U,  1922.) 

(SyUahut  hf  the  Court.) 

insurrection  and  sedition  «=32— Count  charg- 
ing advocacy  of  criminal  syndicalism  hold  In- 
sufflolent;    count   charging    unlawful    assom- 
blage  to  teach  criminal  syndioalism  hold  In- 
sufflleent;    count    charging    the   aiding    and 
abetting  of  the  teaching  of  criminal  syndioal- 
tom  held  Insufflolont. 
An  information  undertaking  to  charge  the 
defendant  with  violation  of  the  statute  relating 
to  criminal  syndicalism  and  salxitage,  and  with 
counseling,  aiding,  and  abetting  violations  of  the 
statute,  considered,  and  held  insufficient  to  au- 
thorize the  district  court  to  place  the  defend- 
ant on  trial. 

Appeal  from  District  Ck)urt.  Trego  County. 

Harry  T.  Breen  was  convicted  of  violating 
the  statute  relating  to  criminal  syndicalism 
and  sabotage,  and  of  aiding  and  teaching  the 
advocacy  of  criminal  syndicalism  and  sabo- 
tage, and  he  appeals.  Reversed  and  re- 
manded. 

Harold  O.  Mulks,  of  Chicago,  111.,  for  ajv- 
pellant 

Richard  J.  Hopl^lns,  Atty.  Gen.,  and  John 
R.  Parsons,  of  Wakeeney,  for  the  State. 

BURGH,  J.  The  defendant  was  charged 
in  three  counts  of  the  Information  with  vio- 
lation of  the  statute  relating  to  criminal 
syndicalism  and  sabotage  (Laws  1020,  c.  37), 
and  In  the  fourth  count  with  aiding  and  abet- 


ting teaching  and  advocacy  of  criminal  etyn- 
dicallsm  and  sabotage.  He  was  convicted  on 
the  second,  third,  and  fourth  counts,  antl 
appeals.  The  principal  error  assigned  Is 
that  the  court  denied  a  motion  to  quash  the 
Information. 

The  statute  1b  framed  according  to  the 
following  scheme: 

Section  1  defines  criminal  syndicalism. 
Section  2  defines  sabotage.  Section  3  de- 
nounces felonies  of  four  general  classes: 

(1)  Advocating,  affirmatively  suggesting,  or 
teaching  the  duty,  necessity,  propriety,  or 
exx>edlency  of  criminal  syndicalism  or  sabo- 
tage. 

(2)  Printing,  publishing,  circulating,  etc, 
books,  pamphlets,  eta,  containing  matter  ad- 
vocating, etc.,  criminal  syndicalism  or  sabo- 
tage. 

(3)  Attempting  to  Justify  sabotage  or  crim- 
inal syndicalism,  with  Intent  to  exemplify, 
spread,  teach,  etc. 

(4)  Organiizing,  helping  to  organize,  becom- 
ing a  member  of,  or  voluntarily  assembling 
with  any  society  or  'assemplage  which 
teaches,  advocates,  etc.,  criminal  syndicalism 
or  sabotage. 

Section  i  provides  for  punishment  of  any 
owner,  lessee,  etc.,  of  any  building,  room, 
etc.,  who  knowingly  permits  therein  any  as- 
sembly or  consort  of  persons  prt^blted  by 
section  8. 

The  first  count  of  the  Information  charged 
the  defendant  with  becoming  a  meml>er  of  a 
society  which  had  for  its  object  and  pur- 
pose the  doing  of  unlawful  acts  as  means 
of  affecting  Industrial  and  political  revolu- 
tion. The  defendant  was  acquitted  of  this 
charge. 

The  second  count  charged  that  the  defend- 
ant unlawfully  and  feloniously,  advocated 
and  affirmatively  suggested  unlawful  acts  as 
a  means  of  accomplishing  an  industrial  and 
political  revolution.  The  nature  of  the  sup- 
posed advocacy  and  suggestion,  whether  by 
word  of  mouth,  by  writing,  or  by  other 
means,  was  not  stated.  The  substance  of  the 
communication  was  not  stated.  The  de- 
fendant Insists  that  words  used  by  way  of 
advocacy,  teaching,  or  suggestion  should  be 
set  out  with  verbal  accuracy.  This  is  not 
necessary,  but  the  content  of  the  propaga- 
tion should  be  fairly  Indicated.  The  nature 
of  the  unlawful  acts  advocated  and  suggest- 
ed was  not  stated.  The  result  is,  the  de- 
fendant was  not  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  as  the 
Constitution  requires  (Bills  of  Rights,  $  10; 
Gen.  Stot.  1915,  §  114),  and  the  Information 
did  not  contain  a  statement  of  the  facts  con- 
stituting the  offense  with  the  directness  and 
certainty  required  by  Code  of  Criminal  Pro- 
cedure, §§  103,  104  (Gen.  Stat  1915,  U 
8017,  8018). 

The  third  count  of  the  information  charged 
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:bat,  in  the  ooxinty  of  Trego  and  state  of 

Slansas,  on  the  8th  day  of  Jnly,  1920,  the  de- 
'endant  and  three  other  named  persons  did 
'unlawfully  and  feloniously  assemble  with 
in  assemblage  of  persons,  which  assemblage 
lad  for  Its  purpose  and  object  the  teaching, 
idvocating,  and  affirmatively  snggesting  the 
loctrlne  of  criminal  syndicalism."  The  por- 
:ion  of  the  statute  under  which  the  third 
:ount  was  drawn  reads  as  follows: 

"Any  person  who  •  •  •  organizes,  or 
lelpa  to  organize  or  become  [s]  a  member  of  or 
roluntarily  assembles  with  any  society  or  as- 
semblage of  persons  which  teaches,  advocates 
>r  a£SrmatiyeIy  suggests  the  doctrine  of  crim- 
nal  syndicalism,  sabotage,  or  the  necessity, 
propriety  or  expediency  of  doing  any  act  of 
physical  violence  or  the  commission  of  any 
M'ime  or  unlawful  act  as  a  means  of  accom- 
plishing or  effecting  any  industrial  or  political 
inds,  change  or  revolntion  or  for  profit,  is  guilty 
)f  a  felony.    *    •    •  »    Laws  10i20,  c.  37,  i  3. 

It  will  be  observed  the  statute  speaks  of 
iny  society  or  assemblage  "which  teaches, 
idvocates,''  etc.  It  does  not  speak  of  an  as- 
iemblage  "to  teadi,  to  advocate,"  etc.,  and 
Ices  not  speak  of  an  assemblage  of  "persons 
vho  advocate,"  etc.  Teaching,  advocating, 
!tc.,  had  been  treated  earlier  in  the  statutory 
icheme,  and  this  portion  of  the  statute  un- 
lertook  to  deal  with  organization  of  and 
nembership  in  societies,  and  the  holding  of 
heir  meetiijgs. 

Perhaps  the  meaning  of  the  statute  may 
)e  made  clearer  by  applying  it  to  a  well- 
cnown  organization  to  which  the  defend- 
mt  belonged.  The  Industrial  Workers  of 
he  World  is  a  society  organized  under  a 
'onstitutlon  and  governed  by  by-laws.  Its 
iffairs  are  directed  by  a  general  executive 
loard,  chosen  at  an  annual  convention,  which 
s  the  supreme  legislative  body.  This  society 
idvocates  and  teaches  criminal  syndicalism 
md  sabotage.  It  grants  charters  to  local  so- 
:!etles,  called  local  unions.  These  unions 
ire  required  to  hold  at  least  one  regular 
neeting  each  month,  and  they  exist  to  propa- 
late  criminal  syndicalism  and  sabotage.  A 
terson  who  desires  to  become  a  member  of 
he  Industrial  Workers  of  the  World  may 
lecome  a  member  at  large  when  there  Is  no 
ocal  union  ba  his  vicinity.  The  restriction 
m  organizing  and  becoming  a  member  of 
:urh  a  society  wiU  necessarily  lead  to  less 
ormal  gatherings  of  defenders  of  the  faith 
ban  union  meetings.  These  consortings, 
inalogous  to  and  substantially  taking  the 
>lace  of  regular  meetings,  the  Legislature 
lesignated  as  assemblages.  Under  the  stat- 
ite,  voluntarily  assembling  with  a  society 
ir  assemblage  is  made  a  felony.  Having 
ittributes  which  classify  them  as  men,  mem- 
lers  of  the  Industrial  Workers  of  the  World 
aay  gratify  their  social  Instincts  by  asso- 
iatlng  with  their  fellows,  singly  or  In 
Toups,  without  fear  of  the  law;  but  when- 
iver  a  number  of  them  convene  ia  some  q)e- 


des  of  society  meeting,  however  Informal, 
the  assembling  becomes  unlawful.  Delegates 
and  organizers  are  sent  out  from  the  gener- 
al headquarters  of  the  Industrial  Workers 
of  the  World  to  teach  and  advocate  the  doc- 
trines of  the  society,  distribute  literature, 
solicit  members,  initiate  new  members,  and 
otherwise  further  what  the  organization  re- 
gards as  its  Intwcsts.  Suppose  an  organizer 
should  address  a  miscellaneous  street  gather- 
ing of  such  people  as  stopped  to  hear  him. 
He  would  be  guilty  of  teaching  and  advocat- 
ing criminal  syndicalism  and  sabotage,  but 
he  would  not  be  guilty  of  assembling  with 
an  assemblage  which  teaches  criminal  syn- 
dicalism, and  sabotage.  Let  it  be  assumed 
the  defendant  and  the  persons  charged  joint- 
ly with  him  were  delegates  and  organizers 
sent  from  general  headquarter  to  Trego  coun- 
ty in  July,  1920,  to  execute  their  agencies 
among  workers  In  the  harvest  fields.  The 
fact  that  they  were  seen  together  in  Wa- 
keeney,  or  were  seen  with  a  group  ot  other 
members  of  the  society,  would  not  make 
them  guilty  of  assembling  with  an  assem- 
blage which  tfeaches  and  advocates  criminal 
syndicalism  and  sabotage.  In  other  words, 
the  court  is  not  able  to  discover  In  the  stat- 
ute a  declaration  to  the  effect  that,  if  three 
or  m<»e  or  five  or  more  persons  who  advo- 
cate and  teach  criminal  syndicalism  and  sa- 
botage shall  Tolontarily  come  together  at 
the  same  place  at  the  same  time,  each  (me 
shall  be  guilty  of  a  felony. 

The  court  does  not  know  what  the  county 
attorney  had  in  mind  when  he  drew  the 
third  count  of  the  information.  If  he  had 
followed  the  language  of  the  statute,  and 
had  charged  that  the  defendant  did  then  and 
there  unlawfully,  feloniously,  and  voluntari- 
ly assemble  with  an  assemblage  of  persons 
which  teaches,  etc.,  he  would  have  stated  a 
case  of-  unlawful  assembling.  Instead  of 
that,  he  charged  that  the  defendants  assem- 
bled with  ad  assemblage  of  persons,  which 
assemblage  had  for  its  purpose  and  object 
the  teaching,  etc  It  may  be  inferred  from 
statements  made  in  the  course  of  the  trial 
that  he  regarded  any  coming  together,  or  any 
working  in  the  same  vicinity,  of  members  of 
the  Industrial  Workers  of  the  World  as  un- 
lawfully assembling.  The  word  "assem- 
blage" means  not  only  a  collection  of  persons, 
but  also  the  act  of  coming  together;  and 
the  intention  doubtless  was  to  charge  that 
the  defendants  assembled  with  an  assemblage 
of  persons,  which  assemblage — that  Is,  act 
of  assembling — had  for  its  purpose  and  ob- 
ject the  teaching,  etc.  The  count  is  suscepti- 
ble of  but  one  other  interpretation:  The  de- 
fendants assembled  with  an  assemblage, 
which  assemblage  (then  and  there)  had  for 
its  purpose  and  object  the  teaching,  etc. 
While  teaching  was  to  characterize  the  meet- 
ing In  Trego  county  In  July,  1920,  If  It  lasted 
long  enough,  the  meeting  was  not  a  meet- 
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ing  of  an  organization  characterized  by  its 
teaching.  In  either  case,  the  third  count 
of  the  information  failed  to  state  a  pnblic 
offense. 

The  substance  of  the  fourth  count  was 
this:  A  society  calUng  itself  "InduSftrial 
Worlters  of  the  World,"  and  its  agents,  were 
engaged  in  teaching,  advocating,  and  affirma- 
tively suggesting,  in  Trego  county,  the  things 
enumerated  in  the  definitions  of  criminal 
syndicalism  and  sabotage.  The  defendant 
counseled,  aided,  and  abetted  the  agents  of 
the  society  in  such  teaching,  etc.  One  of 
the  agents  was  the  defendant  himself,  who 
was  in  Trego  county.  Another  agent  was 
Fred  Bishop,  who  lived,  or  had  an  office  at, 
1001  West  Madison  Street,  Chicago,  Hi.,  and 
who  was  engaged  in  "sending  out  literature  to 
the  agents  of  said  society."  There  Is  no  al- 
legation that  the  society  or  its  agents  en- 
gaged in  teaching,  advocating,  etc.,  by  means 
of  circulating,  distributing,  etc.,  boolcs,  i>am- 
phlets,  or  other  written  or  printed  matter, 
and  there  is  no  specification  of  any  other 
means  by  which  the  teaching,  etc.,  was  ac- 
complished. There  is  no  description  of  the 
"literature"  sent  from  Chicago,  Identifying 
It  with  any  of  the  classes  interdicted  by  the 
statute,  and  it  is  impossible  to  discover,  from 
the  information,  what  criminal  acts  the  de- 
fendant couns^ed,  aided,  and  alietted. 
Therefore  the  motion  to  quash  the  fourth 
count  should  have  been  allowed. 

In  a  preceding  paragraph  reference  was 
made  to  following  the  language  of  the  stat- 
ute. In  preparing  an  information  under  this 
statute,  which  was  designed  to  meet  a  pe- 
culiar kind  of  propaganda,  and  which  stops 
just  short  of  trespassing  on  constitutional 
guaranties,  it  is  not  safe  to  take  liberties 
with  phraseology.  While  a  charge  In  the 
words  of  the  first  subdivision  of  section  3 
would  not  be  sufficient,  as  was  indicated  in 
the  discussion  of  the  second  count,  still  the 
words  of  the  statute  ought  to  be  used,  and 
the  necessary  specifications  added.  In  the 
third  count  the  word  "voluntarily"  was  omit- 
ted. It  may  be  the  omission  would  not 
have  been  fatal  if  the  count  had  been  other- 
wise sufficient  Perhaps  the  words  "unlaw- 
fully and  feloniously"  would  have  indicated 
the  defendant  acted  of  his  own  free  will. 
However  this  may  be,  It  is  a  good  rule  not 
to  leave  out  of  a  pleading  words  which  the 
Legislature  deemed  important  in  definition 
of  a  crime.  The  use  of  the  word  "literature" 
in  the  fourth  count  astonishes.  In  but  one 
count  of  this  information  was  the  Legisla- 
ture's choice  of  words  observed,  although  the 
case  was  one  demandiag  the  utmost  care  in 
pleading. 

The  organization,  "Industrial  Workers  of 
the  World,"  maintains  a  press,  which  pub- 
lishes newspapers  and  periodicals  in  Eng- 
lish and  in  many  foreign  languages.  It  also 
maintains  a  publishing  bureau,  which  pub- 
lishes books,  pamphlets,  leaflets,  and  other 


literature,  including  song  books.  Here  are 
two  songs  which  reveal  some  of  the  social 
aims  and  the  spiritual  enlightenment  of  In- 
dustrial Workers  of  the  World.  One  of  them 
Is  of  special  interest  to  those  engaged  in  and 
dependent  on  this  state's  basic  industry — 
farming— and  the  other  is  of  interest  to  all 
Christian  people: 

Habvest  Was  Soro. 

By  Pat  Brennan. 
(Tune:    "Tlpperary.") 

We  are  coming  home,  John  Fanner;    we  are 

coming  back  to  stay. 
For  nigh  on  fifty  years  or  more,  we've  gath 

ered  up  your  bay. 
We  have  slept  out  in  your  bayfields,  we  have 

heard  your  morning  shont; 
We've   beard   yoo   wondering,   where  in   hell's 

them    pesky    go-abouts? 

Chorus. 

It's  a  long  way,  now  understand  me;  it's  a  long 
way  to  town; 

It's  a  long  way  across  the  prairie,  and  to  hell 
with  Farmer  John. 

Up  goes  machine  or  wages,  and  the  hours  must 
come  down; 

For  we're  out  for  a  winter's  stake  this  sum- 
mer, and  we  want  no  scabs  around. 

You've  paid  the  going  wages,  that's  what  kept 
ua  on  the  bum, 

Tou  say  you've  done  your  duty,  you  chin-whis- 
kered son  of  a  gun. 

We  have  sent  your  kids  to  college,  but  still  yon 
must  rave  and  shout. 

And  call  ua  tramps  and  hoboes,  and  pesky  go- 
abouts. 

But  now  the  wintry  breezes  are  a-sbaking  oor 

poor  frames. 
And  the  long-drawn  days  of  hunger  try  to  drive 

us  boes  insane. 
It  is  driving   us  to  action— we  are  organized 

to-day ; 
Us  pesky  tramps  and  hoboes  are  coming  back 

to  stay. 

Chwstiaws  at  Wab. 

By  John  F.  Kendrick. 

(Tune:    "Onward,  Christian  Soldiers.") 

Onward,    Christian    soldiers!      Duty's   way    is 

plain; 
Slay  your  Christian  neighbors,  or  by  them  b« 

alaid. 
Pulpiteers   are   spouting  efferveejtent  swill, 
God  above  is  calling  you  to  rob  and  rape  and 

kill, 
All  your  acts  are  sanctified  by  the  Lamb  on 

high; 
If  you  love  the  Holy  Ohost,  go  murder,  pray, 

and  die. 

Onward,  Christian  soldiers,  rip  and  tear  and 

smite! 
Let  the  gentle  Jesus  bless  your  dynamite. 
Splinter  skulls  with  shrapnel,  fertilize  the  sod: 
Folks  who  do  not  speak  your  tongue  deserve 

the  curse  of  God. 
Smash  the  doors  of  every  home,  pretty  maidens 

seize: 
Use  your  might  and  sacred  right  to  treat  them 

as  you  please. 
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Onward,  Christian  BoldlersT  Bat  and  drinlc 
your  fill; 

Rob  with  bloody  fingers,  Christ  O.  K.'s  the  bill. 

Steal  the  farmer's  savings,  talie  their  grain  and 
meat; 

Even  though  the  children  starye,  the  Saviour's 
bums  must  eat. 

Burn  the  peasant's  cottages,  orphans  leave  be- 
reft; 

In  Jehovah's  holy  name  wreak  ruin  right  and 
left 

Onward,  Christian  soldiers!     Drench  the  land 

with  gore; 
Mercy  is  a  weakness  all  the  gods  abhor. 
Bayonet  the  babies,  jab  the  mothers,  too;- 
Hoist  the  cross  of  Calvary  to  hallow  all  you  do. 
File  your  bullets'  noses  fiat,  poison  every  well; 
God  decrees  your  enemies  must  all  go  plumb  to 

hell. 
Onward,  Christian  soldiers!     Blighting  all  you 

meet; 
Trampling  human  freedom  under  pious  feet. 
Praise  the  Lord  whose  dollar  sign  dupes  his 

forward  race! 
Make  the   foreign  trash   respect  your  bullion 

brand  of  grace. 
Trust    in    mock    salvation,    serve    as    pirates' 

tools; 
History  will  say  of  you:    "That  pack  of  G 

d fools." 

The  defendant's  credential  as  a  delegate 
for  all  industrial  anions  of  the  Industrial 
Workers  of  the  World  was  Introduced  in  evi- 
dence. He  could  not,  however,  be  placed  on 
trial,  according  to  law,  on  an  Information 
some  counts  of  which  failed  to  comply  with 
constitutional  and  statutory  requirements, 
and  other  counts  of  which  failed  to  state 
any  offense  against  the  laws  of  the  state  of 
Kansaa 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  quash  the  information. 

All  the  Justices  concnrring. 


(110  Kan.  746) 

FOUR-8  RAZOR  CO.  v.  QUYIMON  at  al. 

(No.  23931.) 

(Supreme  Court  of  Kansas.    March  11,  1922.) 

(Svllahut  by  the  Court.) 

1.  Corporations  <e=>592</2  —  Legislature  may 
provide  for  forfeiture  of  charter  and  ending 
existence  without  court  Judgment. 

It  is  within  the  power  of  the  Legislature 
to  provide  that  the  failure  of  a  corporation  to 
comply  with  certain  prescribed  requirements 
and  duties  shall  work  a  forfeiture  of  its  charter 
and  end  its  corporate  existence  without  the 
judgment  of  a  court. 

2.  Corporations  «=»592>/2  — Statute  provldlRg 
for  forfeiting  charter  held  withip  the  Legisla- 
ture's power. 

The  enactment  that  the  failure  of  a  corpo- 
ration to  make  annual  statements  and  pay  a 


CO.  V.  GUYMON  635 

P.> 

prescribed  fee  witiiin  a  fixed  time  shall  work 
a  forfeiture  of  its  charter,  and  that  the  state 
charter  l>oard  may  then  declare  the  charter  to 
be  forfeited,  is  within  the  constitutional  pow- 
er of  the  Legislature,  and,  when  the  declara- 
tion is  made,  it  ceases  to  be  a  corporation. 

3.  Evidence  ®=>83(l)— In  the  absence  of  con- 
trary evidence,  it  Is  presumed  that  state  char- 
ter board's  action  in   declaring  charter  for- 
feited was  legal. 
In  the  absence  of  evidence  to  the  contrary, 

it   will    be   presumed   that   the   action   of   the 

state  charter  board  was  regularly  and  legally 

taken. 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Four-S  Razor  Company, 
against  E.  T.  Guymon  and  C.  A.  Ryker,  trus- 
tee. Defendants'  plea  in  abatement  sustain- 
ed, and  petition  dismissed,  and  the  plaintiff 
appeals.  Judgment  sustaining  plea  of  abate- 
ment affirmed. 

F.  Dumont  Smith  and  Eustace  Smith,  both 
of  Hutchinson,  for  appellant 
Williams  &  Martindell,  of  Hatcblns<Hi,  for 

appellee. 

JOHNSTON,  C.  J.  The  contention  on  this 
appeal  is  that  the  trial  court  erred  In  sus- 
taining defendant's  plea  In  abatement  and  In 
dismissing  plaintiff's  action  against  E.  T. 
Guymon  to  recover  damages  for  the  conver- 
sion of  certain  bonds  of  the  plaintiff;  C.  A. 
Ryker,  who  had  been  appointed  trustee  In 
a  bankruptcy  proceeding  against  the  plain- 
tiff, was  made  a  party,  but  he  has  taken  no 
appeal,  and  Is  not  contending  here.  The 
plaintiff  was  organized  as  a  corporation  In 
December,  1915,  and  for  noncompliance  with 
statutory  requirements  in  respect  to  filing 
annual  statements  and  the  payment  of  an- 
nual fees  the  charter  board  entered  an  order 
declaring  a  forfeiture  of  its  rights  or  author- 
ity to  do  business  under  the  charter.  No  ac- 
tion for  the  dissolution  of  the  plaintiff  cor- 
poration has  ever  been  brought  In  any  court. 
The  plaintiff  was  adjudged  a  bankrupt  on 
June  25,  1918,  and  in  August,  1918,  all  of 
its  assets  were  sold  to  a  trust  company,  act- 
ing for  the  holders  of  the  bonds  of  the  plain- 
tiff, for  the  sum  of  $3,600.  This  was  the 
total  consideration  for  the  salp  of  all  the  as- 
sets owned  by  the  company,  and  was  distrib- 
uted among  and  paid  to  the  general  creditors 
of  the  plaintiff  upon  an  order  of  the  referee 
in  the  bankruptcy  proceeding.  In  that  pro- 
ceeding the  plaintiff  was  discharged  .as  a 
bankrupt  on  October  23,  1918,  but  it  appears 
that  the  trustee  has  not  been  discharged. 
By  reason  of  the  facts  recited,  and  on  which 
there  Is  no  disagreement,  the  court  upheld 
the  plea  in  abatement,  holding  that  plaintiff 
bad  ceased  to  exist  as  a  corporation,  and 
was  without  authority  to  maintain  the  ac- 
tion, and  thereupon  dismissed  it 
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^^,tJ  The  only  question  Inyolved  here  Is 
wfaether  the  pUtlntiff  Is  wlfhoHt  authority  to 
maintain  the  action  by  reason  of  the  decla- 
ration pt  forfeiture  made  by  the  charter 
board,  or  whether  it  may  proceed  to  wind  np 
its  business  and  bring  suits  such  as  this  one 
to  accomplish  that  purpose.  The  statute  pro- 
vides that,  if  a  corporation  fails  to  file  the 
required  report  with  the  secretary  of  state, 
or  to  pay  the  prescribed  fee,  It  shall  be  sul>- 
ject  to  certain  penalties  which  may  be  recov- 
ered in  an  action  brought  by  the  state.  An- 
other t>roTi8iou  is  that  the  state  cliarter 
board  may,  in  its  discretion,  with  the  consent 
of  the  Governor,  remit  the  penalty  or  any 
part  of  it  imposed  under  this  section.  Gen. 
Stat  1915,  f  2173.  Other  sections  of  the  stat- 
ute provide  that  any  corporation  question- 
ing the  amount  of  the  fees  charged  has  a 
right  to  a  hearing  of  the  matter  before  the 
Secretary  of  State,  and.  If  aggrieved  by  Iiis 
decision,  may  appeal  to  a  tribunal  composed 
of  the  Governor,  Attorney  Gieneral,  and  Bank 
Commissioner.  Gen.  Stat  1915,  U  2174,  2175. 
The  provision  relating  to  forfeiture  is: 

'••  •  •  xiie  failure  of  any  domestic  cor- 
poration to  file  the  annual  statement  and  to 
pay  the  annual  fee  herein  provided  for  within 
90  days  of  the  time  for  filing  and  paying  the 
same  shall,  in  addition  to  other  penalties,  worlc 
the  forfeiture  of  the  charter  of  such  corpora- 
tion organized  under  the  laws  of  this  state  and 
the  charter  board  may  at  any  time  thereafter 
declare  the  charter  of  such  corporation  for- 
feited; and  upon  the  declaration  of  any  snch 
forfeiture  it  shall  be  the  duty  of  the  Attorney 
General  to  apply  to  the  district  court  of  the 
proper  county  for  the  appointment  of  a  receiver 
to  close  oat  the  business  of  such  corporation." 
Gen.  Stat  1915,  %  2172. 

Plalntifr  insists  that  the  failure  to  make 
the  required  reports  and  pay  the  fees  does 
not  ipso  facto  work  a  forfeiture  of  its 
charter  rights.  Under  the  statute  these 
omissions  are  causes  of  forfeiture,  but  the 
existence  of  grounds. of  forfeiture  does  not 
terminate  corporate  life.  The  corrective 
power  of  the  state  may  be  exercised  by  an 
action  to  recover  the  fees  and  by  the  impos- 
ing of  penalties,  and,  if  the  corporation  ques- 
tions the  amount  of  the  fees,  It  may  appeal 
from  the  decision  of  the  Secretary  of  State. 
While  noncompliance  with  the  requirements 
as  to  reports  and  the  payments  of  fees  con- 
stitutes grounds  for  forfeiture  which  the 
state  may  enforce.  It  does  not  lose  its  corpo- 
rate character  until  the  existence  of  the 
grounds  has  been  determined,  and  declared 
in  the  manner  provided  by  law.  The  statute 
provides  that  this  may  be  done  by  the  state 
charter  board.  Corporate  life  may  also  be 
ended  in  certain  cases  by  a  vote  of  the  stock- 
holders (Gen.  Stat  1915,  {  2181),  by  the  ex- 
piration of  the  time  limited  in  its  charter 
(section  218S),  and  by  a  Judgment  of  a  court 
in  an  action  brought  by  the  state  upon  charg- 


es that  the  ooiporatlon  Is  abusing  Its  priv- 
ileges or  Is  Insolvent  (section  2182).  It  is 
competent  for  the  Legislature  which  provided 
for  the  creation  of  corporations  to  also  pro- 
vide tliat  particular  omissions  or  acts  shonld 
operate  to  end  their  existence,  and  to  make 
these  provisions  self-executing.  In  order 
that  such  acts  and  omissions  of  a  corpora- 
tion shall  work  a  forfeiture  it  mnst  appear 
plainly  from  the  language  employed  in  the 
statute  that  it  was  the  legislative  purpose 
to  end  the  existence  of  the  corporation  in 
that  way.  The  L«gislatnre  may  provide  for 
a  legislative  or  administrative  forfeiture,  as 
well  as  for  a  Judicial  one.  The  plalntUt  or- 
ganized under  the  general  laws  of  the  state, 
and  it  accepted  the  privileges  granted  upon 
the  conditions  prescribed  by  the  Legislature, 
one  of  which  was  that  its  existence  might  lie 
terminated  by  the  omissions  mentioned.  It 
owes  ita  existence  to  the  state,  and  the  sov- 
ereign power  that  created  it  may  prescribe 
the  circumstances  which  will  oi>erate  as  a 
forfeiture  of  the  granted  rights.  Tliat  the 
state  has  reserved  this  power  over  corpora- 
tions is  shown  by  the  constitntional  provi- 
sion that — 

"Corporations  may  be  created  under  general 
laws;  but  all  such  laws  may  be  amended  or  re- 
pealed."   Const,  art  12,  {  1. 

The  question  was  before  the  Court  of  Ap- 
peals of  New  Xork,  and  it  was  there  said : 

"The  general  principle  is  not  disputed  that  a 
corporation,  by  omitting  to  perform  a  duty  im- 
posed by  its  charter  or  to  comply  with  its  pro- 
visions does  not  ipso  facto  lose  its  corporate 
character  or  cease  to  be  a  corporation,  bat 
simply  exposes  itself  to  the  hazard  of  being 
deprived  of  its  corporate  character  and  fran- 
chises by  the  Judgment  of  the  court  in  an  ac- 
tion instituted  for  that  purpose  by  the  Attorney 
General  in  behalf  of  the  people;  but  it  cannot 
be  denied,  that  the  Legislature  has  the  power 
to  provide  that  a  corporation  may  lose  its  cor- 
porate existence  without  the  intervention  of 
the  courts  by  any  omission  of  duty  or  violation 
of  its  charter  or  default  as  to  limitations  im- 
posed, and  whether  the  Legislature  has  in- 
tended 80  to  p'.-ovide  in  any  case  depends  upon 
the  construction  of  the  language  nsecL" 
Brooklyn  Steam  Transit  Co.  ▼.  City  of  Brook- 
lyn, 78  N.  T.  624. 

See,  also,  Matter  of  B.  W.  ft  N.  Ry.  Co., 
72  N.  T.  245;  Los  Angeles  Ry.  Co.  t.  Los 
Angeles,  152  Gal.  242,  92  Paa  490, 15  L.  R.  A. 
(N.  S.)  1269,  125  Am.  St  Rep.  54;  Kaiser 
Land  J&.  Fruit  Co.  v.  Curry,  155  Cal.  638.  103 
Fac.  341;  Commonwealth  v.  Lykens  Water 
Co.,  110  Pa.  891,  2  AU.  63;  Nlcolai  v.  Mary- 
Und  Agricultural  Ass'n,  96  Md.  323,  63  AtL 
965. 

Authorities  are  cited  holding  that,  before 
a  corporation  can  be  deprived  of  ite  cccpo- 
rate  privileges,  the  grounds  of  forfeitare 
must  be  Judicially  ascertained  and  a  judg- 
ment of  dissolution  rendered.  The  ccmflict 
in  the  authorities  arises  mainly  from  ttM 


Digitized  by 


Google 


KanJ 


DA  VIES  V.  LT7TZ 
(106  P.) 


637 


language  employed  by  the  Legislature  In  the 
statutes  under  which  the  corporations  are 
created  and  operate.  In  the  absence  of  a 
special  statute  providing  for  a  legislative  or 
administrative  declaration  of  forfeiture.  It 
can  only  be  enforced  by  resort  to  a  Judicial 
tribunal,  and  the  mode  of  declaring  or  ad- 
Judging  a  forfeiture  depends  upon  the  terms 
of  the  statute  or  charter  under  whldi  the 
corporation  exists.  In  Fletcher  on  Corpora- 
tions, }  5427,  the  power  of  the  Legislature  as 
to  forfeiture  and  the  effect  of  statutes  pass- 
ed to  that  end  are.  discussed  as  follows: 


"There  is  considerable  conSict  in  the  de- 
cisions as  to  whether  certain  provisioDs  in 
cliarters  or  statutes  are  so  self-executing  as 
to  make  the  act,  omission  or  occurrence  as  to 
which  provision  is  made  operate  of  itself,  and 
without  resort  to  the  courts,  as  a  forfeiture 
or  dissolution  terminating  the  existence  of  the 
corporation.  No  doubt  the  language  used  in 
the  statute  or  charter  may  be  so  broad  as  to 
show  an  Intention  to  make  the  happening  of  .  (Supreme  Court  of  Kansas.  March  11,  1922.) 
the  event  itself  operate  as  a  dissolution  or  for- 
feiture, and  that  a  statute  making  a  ground  of '  (ByTbtbu*  by  th«  Court.) 

forfeiture  self-executing  is  constitutional,  pro-  ,  ,     .---^i  ..^  „„_„. mi^AiA^    -..-i  ■  ^ ^.a 

^A^A  »t-  »..„o.  *»  -«„r.i  ♦>,.  -h.,t.,  f.  «o.t^  :  '.Appeal  and  error  «=»  1 064  (4)— Trial  «=>244 

(3),    296(12)— Use  of   phrase   "false  state- 


porate  affairs  (Gen.  Stat  1916,  i  2172),  and 
there  la  a  further  provision  that.  If  a  receiv- 
er la  act  aKiolBted,  the  president  and  direc- 
tors or  managers  of  the  affairs  of  the  corpo- 
ration at  the  time  of  the  dissolution  shall  be 
trustees  of  the  creditors  and  stockholders 
with  fuU  power  to  settle  the  affairs  and 
collect  outstanding  debts  and  divide  the  mon- 
eys or  other  property  among  the  stockhold- 
ers, and  for  these  purposes  may  maintain 
and  defend  actions  In  the  courts  (Gen.  Stat. 
1915,  i  2184). . 

The  Judgment  of  the  court  sustaining  the 
plea  in  abatement  is  a£Brmed. 

All  the  Justices  concurring. 


DAVIE8  V.  LUTZ  at  al. 


(UO  Kan.  657) 
(No.  23286.)* 


vided  the  power  to  repeal  the  charter  is  vested 
in  the  Legislature,  but  the  courts,  at  least  In 
most  states,  require  strong  and  unmistakable 
language  to  effect  such  a  result,  and  in  most  of 
the  cases  where  the  question  has  arisen  it  has 
been  held  that  the  ground  is  not  self-ezeeut- 
Ing." 

See  the  numerous  authorities  collected  by 
that  author  In  support  of  the  text 

The  language  of  the  act  in  question  clear- 
ly evinces  the  legislative  Intention  to  be  that 
a  forfeiture  may  be  declarf^  and  «nforcMl 
without  resort  to  the  courts.  The  act  pre- 
scribes that  certain  omissions  and  defaults 
shall  v^ork  a  forfeiture,  and  for  these  the 
state  charter  board  may  declare  the  forfei- 
ture. That  board  Is  thereby  given  authori- 
ty to  determine  the  existence  of  the  grounds, 
and,  if  fotmd  to  exist  to  terminate  the  life 
of  the  corporation  by  a  declaration  of  forfei- 
ture. 

[3]  It  is  argued  that  its  corporate  life  can- 
not be  ended  without  notice  or  a  bearing. 
There  is  nothing  In  the  record  as  to  the  steps 
that  were  taken  to  collect  the  fees  or  as 
to  the  notice  that  was  given  to  the  plaintiff 
as  to  the  Inquiry  and  determination  of  the 
state  charter  board.  However,  In  the  ab- 
absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  the  action  of  the  board 
was  regularly  and  legally  taken.  Head  v. 
Daniels,  38  Kan.  1,  15  Pac.  911 ;  Harrod  v. 
Burke.  76  Kan.  909,  92  Pac.  112S,  123  Am. 
8t.  Rep.  179.  It  may  be  remarked  that  the 
fact  that  the  corporation  has  ceased  to  ex- 
ist does  not  prevent  the  settlement  of  the 
corporate  affairs  and  the  winding  up  of  its 
business.  Upon  dissolution,  the  Attorney 
General  may  apply  to  a  court  for  the  ap- 
pointment of  a  receiver  to  close  up  the  cor- 


ments"    Instead    of    "false    representations" 

held  not  prejudicial  error;  use  of  worit  "ac> 

oommodatlon"  In  Instruotlon  held  explained 

by  subtequent  phrase  so  as  to  avoid  preju- 

dloe;   order   of  enumeration   of  defendant's 

claims  of  fraud  In  Instruction  held  not  error. 

The  instructions  in  an  action  involving  a 

claim  of  false  representations  are  held  to  have 

been  either  correct  or  nonprejudicial. 

2.  Mortgaaes  «=>8 1— Payment  oannot  be  de- 
feated beoanse  party  naJUao  loan  sought  to 
evade  taxation. 

The  rule  followed  that  payment  of  a  mort- 
gage cannot  be  defeated  by  showing  that  the 
person  making  the  loan,  for  the  purpose  of 
evading  taxation,  caused  the  mortgage  to  be 
made  to  another,  who  assigned  it  to  him. 

3.  Appeal  and  error  «=3l04S(6),  1051(3), 
1052(5)— Trial  «=967— Incompetent  evidence 
on  damages  Is  not  prejudicial,  where  special 
finding  took  that  question  out  of  the  case; 
permitting  reopening  of  ease  after  resting 
Is  within  trial  court's  discretion;  appellant 
may  not  complain  of  rejection  of  evidenoe 
of  fact  admitted;  exclusion  of  deposition  held 
not  harmful  In  view  of  other  evidence. 

Rulings  admitting  and  rejecting  evidence 
are  held  to  have  been  either  correct  or  non- 
prejudicial. 

4.  Motion  for  change  of  venue  held  without 
merit. 

A  motion  for  a  change  of  venue  is  held 
to  have  been  without  merit 

5.  Process  9=3 1 20— Nonresident  witness  ex* 
empt  from  service  of  summons. 

A  resident  of  another  state  who  comes  here 
to  attend  a  trial  as  a  witness  is  during  such 
attendance  exempt  from  the  service  of  sum- 
mons. 
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Appeal  from  District  Court,  Harper 
County. 

Action  by  John  W.  Davles  against  Norman 
Lutz  and  wife  and  others  to  foreclose  a  mort- 
gage. The  original  plaintiff  having  died,  Tbeo- 
dosia  Davles  was  substituted  as  his  adminis- 
tratrix Verdict  and  judgment  for  the  plain- 
tiff, and  defendants  L*utz  and  wife  appeal. 
Affirmed. 

Geo.  E.  McMahon,  of  Anthony,  for  appel- 
lants. 

B.  C.  Wilcox,  of  Anthony,  and  T.  A.  Mox- 
cey,  of  Atchison,  for  appellee. 

MASON,  J.  O.  A.  Simmons,  the  owner  of 
a  tract  of  land  in  Harper  county  containing 
447%  acres,  on  February  7, 1910,  executed  to 
the  Exchange  State  Bank,  of  NortonvUle,  a 
five-year  note  for  |10,000,  with  a  mortgage 
on  said  land  securing  It.  On  February  14, 
1910,  the  bank  Indorsed  the  note  (withoat 
recourse)  and  assigned  the  mortgage  to  John 
W.  Davles.  On  July  24,  1911,  Simmons  con- 
veyed the  land  subject  to  the  mortgage  to 
Norman  Lutz,  who  in  the  deed  assumed  its 
payment.  On  March  2,  1918,  Davles  brought 
an  action  to  foreclose  the  mortgage.  Latz 
resisted  the  foreclosure  on  the  ground  that 
he  had  been  induced  to  purchase  the  land  by 
fraudulent  representations  of  its  value,  and 
in  a  cross-petition  set  up  a  claim  for  dam- 
ages against  the  plaintiff  and  others  on  ac- 
count of  the  fraud.  The  original  plaintiff 
having  died,  his  administratrix  was  substi- 
tuted. A  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff,  and  Lutz  and  his 
wife  appeal.  Lutz  will  hereafter  t>e  spoken 
of  as  the  defendant. 

The  note  and  mortgage  were  not  made  in 
return  for  a  loan  by  the  bank  to  Simmons. 
He  received  no  consideration  for  them  from 
the  bank,  which  held  them  and  transferred 
them  to  Davles  for  his  benefit,  he  receiving 
the  proceeds,  and  conducting  the  negotiations. 
As  we  understand  the  defendant's  claim  of 
fraud,  It  may  be  thus  stated:  The  execution 
of  the  note  and  mortgage  to  the  bank,  with 
the  use  that  was  thereafter  made  of  them, 
amounted  to  a  false  representation  that  the 
bank  had  lent  $10,000  upon  the  security  of 
the  land,  which  was  material  because  a  pro- 
spectlve  buyer  would  naturally  infer  that  if  a 
bank  would  lend  that  much  upon  it.  It  must 
be  worth  considerably  more.  The  Jury,  not 
only  by  their  general  verdict,  but  by  answers 
to  special  questions,  found  that  Simmons 
ntade  no  false  representations  to  the  defend- 
ant concerning  the  land. 

[1]  1.  The  defendant  alleges  that  the 
(Charge  to  the  Jury  did  not  fairly  set  out  his 
claims  as  made  in  bis  cross-petition.  One! 
complaint  is  tliat  the  instructions  were  so 
worded  as  to  lead  the  Jury  to  suppose  tliat 
the  defendant  relied  merely  upon  oral  mis- 
representations, instead  of  upon  the  fart  of 
the  note  and  mortgage  having  been  made  to 


the  bank,  which  had  no  interest  In  tbem. 
The  defendant  pleaded  and  apparently   at- 
tempted  to   prove  certain  oral  statements, 
and   the  instructions  not  only  referred    to 
these,  but  also  set  out  In  much  the  words  of 
the  pleading  the  claims  with  regard  to  the 
purpose  and  effect  of  the  note  and  mortgage 
being  drawn  so  as  to  run  to  the  bank.     In 
defining    fraud    one    instruction    used    the 
phrase  "false  statements"  where  "false  rep- 
resentations"  would  have   l>eeu  more   accu- 
rate, but  we  do  not  regard  this  as  prejudicial 
error,  particularly  in  view  of  the  fact  that 
no  other  instruction  was  asked  on  the  sub- 
ject    In  stating  the  plaintiff's   theory   the 
court  spoke  of  the  note  as  "an  accommoda- 
tion note  in  so  far  as  the  bank  was  con- 
cerned, and  in  which  they  [the  bank]  bad  no 
pecuniary  Interest."    The  use  of  the  word 
"accommodation"  is  complained  of  as  incor- 
rect.    Whether  it  was  technically  accurate 
or  not,  the  further  use  of  the  phrase  "in 
which    they    had    no    pecuniary    interest" 
showed  clearly  what  was  meant,  and  no  prej- 
udice could  have  resulted.    In  enumerating 
the  defendant's  claims  of  fraud,  tlie  court 
named  the  false  statements  as  to  the  charac- 
ter of  the  land  before  the  matter  of  the  pa- 
pers being  made  to  the  bank,  although  in  the 
pleading  they  appeared  in  the  reverse  order. 
This  the  defendant  regards  as  giving  undue 
emphasis  to  the  oral  statements.     We  think 
the  order  wholly  immaterial.     Objection  is 
made  because  the  Jury  were  told  that  if  Sim- 
mons procured  a  loan  of  $10,000  from  Davles 
and   was   the   real  owner  of   the  note  and 
mortgage  he  had  executed   to  the  bank,  it 
was  legal  and  perfectly  proper  for  him  to 
cause  them  to  be  transferred  to  Davles.    We 
see  nothing  Illegal  in  such  a  transaction,  in 
and  of  itself.     A  recital  in  the  charge  that 
the  cross-petition  alleged  ttmt  the  plaintiff 
had  represented  the  land  to  be  worth  $20,000 
is  criticized  because  the  allegation  was  that 
if  the  representations  concerning  its  char- 
acter had  been  true  It   would   have  been 
worth   that  amount     The  difference  Is  not 
enough  to  form  a  basis  for  reversal.    The  de- 
fendant asserts   that   the  court   wrongfully 
led  the  Jury  to  believe  that  he  had  intro- 
duced evidence  that  Davles  had  not  paid 
taxes  on  the  note  and  mortgage  on  the  the- 
ory that  that  fact  if  proved  would  constitute 
a  complete  defense.     The  instruction   com- 
plained of  on  this  account  is  not  op«i  to  tliat 
interpretation.      It   merely    states   that   the 
nonpayment  of  taxes  would  not  constitute  a 
defense,  but  might  be  taken  Into  considera- 
tion in  determining  whether  Davles  had  been 
the  owmer  of  the  iiaper. 

[2]  2.  The  defendant  complains  of  the  fail- 
ure of  the  court  to  instruct  the  Jury  that  if 
the  purpose  of  having  the  note  and  mortgage 
made  to  the  bank  and  by  it  assigned  to  Da- 
vies,  instead  of  being  made  directly  by  Sim- 
mons to  Davles,  was  to  enable  Davles  to 


Digitized  by 


Google 


San.) 


STATE  T.  WOL.KOW 
<iOt  P.) 


639 


evade  the  payment  of  taxes  thereon,  the 
plaintiff  could  not  recover.  That  fact  if  It 
existed  would  not  enable  the  defendant  to 
escape  liability  on  the  mortgage.  Berrldge 
V.  Gaylord,  108  Kan.  105,  193  Pac.  1066. 

[3]  3.  The  plaintiff  was  permitted  to  in- 
troduce evidence  tending  to  place  a  low  val- 
ue on  the  land  which  the  defendant  traded 
to  Simmons.  This  evidence  was  not  compe- 
tent upon  the  question  of  the  amount  of  dam- 
ages the  defendant  was  entitled  to,  if  any. 
The  Jury  were  Instructed,  however,  that  they 
should  not  consider  it  upon  that  issue,  but 
only  upon  the  issue  whether  Lutz  relied  np- 
on  the  false  representations  alleged  to  have 
been  made.  The  special  finding  that  no  such 
representations  were  made  tool£  both  ques- 
tions out  of  the  case.  These  facts  prevent 
the  evidence  from  having  been  prejudicial 
within  the  rule  of  the  cases  In  which  .the  re- 
jection of  such  evidence  has  been  held  prop- 
er, and  we  do  not  regard  It  upon  any  ground 
as  furnishing  a  basis  for  reversal.  GriflSn  v. 
Kaufman,  110  Kan.  182,  203  Pac.  924,  decided 
January  7,  1922. 

The  plaintiff  at  the  end  of  the  first  day  of 
the  trial  rested  the  case.  The  next  morn- 
ing it  was  reopened  and  additional  evidence 
.was  Introduced.  Complaint  Is  made  on  this 
account,  but  the  matter  was  within  'the  dis- 
cretion of  the  court.  The  fact  that  a  wit- 
ness was  recalled  and  modified  bis  testimony 
previously  given  Is  complained  of,  but  that 
procedure  was  not  objectionable. 

Complaint  is  made  of  the  rejection  of  a 
copy  of  an  inventory  of  the  estate  of  the 
original  plaintiff  filed  in  the  probate  court  In 
Texas.  Its  only  apparent  purpose  was  to 
show  that  the  administratrix  had  not  re- 
turned the  note  and  mortgage  in  that  state 
as  a  part  of  the  assets,  and,  as  this  fact 
was  admitted  by  her,  the  ruling  was  non- 
prejudicial. 

Such  admission  was  made  In  a  deposition 
taken  In  her  own  behalf;  and,  while  the  dep- 
osition was  not  introduced  in  evidence,  the 
admission  as  made  was  available  to  the  de- 
fendant. It  shows  that  In  fact  there  was  no 
controversy  over  the  matter,  and  the  exclu- 
sion of  the  copy  of  the  Inventory  was  n^ot  of 
such  importance  as  to  warrant  a  reversal. 
The  contention  Is  made  that  because  the  In- 
ventory showed  property  to  the  value  of  only 
$23,954.11  it  tended  to  contradict  evidence 
that  Davies  was  a  man  of  wealth,  loaning 
large  sums.  We  regard  the  excluded  evi- 
dence as  of  too  little  consequence  In  that  con- 
nection to  furnish  a  ground  for  ordering  a 
new  trIaL  The  court  appears  to  have  ex- 
cluded from  a  deposition  a  statement  of  the 
value  of  the  mortgaged  land  in  1908  and 
1909,  two  years  before  the  deal  bere  Involved 
was  made.  As  there  was  no  apparent  diffi- 
culty in  obtaining  evidence  of  Its  value  at 
tbe   time   In   question,   the  ruling  was  not 


harmful.  Evidence  was  admitted  of  tbe  per- 
sonal property  returned  for  taxation  by  the 
original  plaintiff  for  the  years  1910  to  1915, 
Inclusive.  The  defendant  also  offered  a  copy 
of  his  statement  for  1909,  which  was  exclud- 
ed, being  prior  to  the  execution  of  tbe  mort- 
gage sued  on.  This  ruling  is  complained  of, 
but  we  see  no  error  in  it. 

[4]  4.  The  overruling  of  a  motion  for  a 
change  of  venue  on  the  ground  of  prejudice 
on  the  part  of  the  judge  Is  assigned  as  er- 
ror, and  argued  at  some  length.  The  motion 
was  without  substantial  basis. 

[t]  6.  Simmons,  who  at  the  time  was  a 
resident  of  California,  attended  the  trial  as 
a  ^vltDess  in  behalf  of  the  plaintiff.  While 
he  was  so  In  attendance  the  defendant  caused 
him  to  be  served  with  a  summons  as  one  of 
the  persons  against  whom  his  cross-petition 
set  out  a  cause  of  action  for  damages.  The 
service  was  properly  quashed  upon  the 
ground  that  a  resident  of  another  state  who 
comes  here  to  appear  as  a  witness  in  liti- 
gation is  during  such  attendance  immune 
from  the  service  of  summons.  Underwood  v. 
Fosha,  73  Kan.  408,  85  Pac.  564,  9  Ann.  Cas. 
833,  and  cases  there  cited. 

"The  immnnity  from  service  of  civil  procesn 
of  a  witness  while  attending  a  trial  in  a  state 
other  than  that  of  his  residence  to  give  evi- 
dence seems  to  be  oniversally  recognized."  21 
K.  0.  L.  1306. 

Various  other  <^alms  of  error  are  made, 
many  of  which  Involve  an  argument  upon 
the  facts  In  controversy.  We  think,  however, 
that  further  discussion  Is  not  warranted. 

The  judgment  is  affirmed. 

All  the  Justices  ooncurrlng. 


STATE  V.  WOLKOW. 

(Supreme  Conrt  of  Kansas. 


(UO  Kan.  722) 
(No.  23763.)* 

llarch  U,  1922.) 


(BytUbiu  ly  the  Court.) 

1.  Criminal  law  €=444— Assistant  In  broker's 
offloe  may  testify  that  record  was  kept  In  usual 
course  of  business,  and  may  testify  as  to  con- 
tents thereof,  though  she  did  not  make  en- 
tries. 

A  witness  who  was  an  assistant  in  a  bro- 
ker's office,  and  who  was  familiar  with  its  rec- 
ord of  business  transactions,  may  testify  that 
the  record  was  kept  in  the  usnal  coarse  of  busi- 
ness, and  may  testify  as  to  its  contents,  al- 
though she  herself  did  not  make  the  entries  in 
such  record. 

2.  Criminal  law  «=»448(7)  —  Testimony  ^hat 
witness  recognized  signature  on  check  pay- 
able to  defendant  for  stolen  bonds  as  that  of 
broker  admissible. 

Other  objections  to  corroborative  evidence 
examined  and  not  sustained. 
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S.  CrlmlMl  Uw  «s>59(S)  —  Defendut,  who 
prottHrad  others  to  oommit  tho  crimo,  guilty 
thereof,  though  not  within  state  when  orimo 
was  oommitted. 
An  instraction  tonching  the   criminal  re- 
•ponaibility  of  one  who,  while  absent  from  the 
state,  commits  a  crime  or  participates  in  its 
commission,  by  an  agent  or  other  means  with- 
in the  state,  examined,  and  held  to  be  a  cor- 
rect and  pertinent  statement  of  law,  f oUowing 
section  7930  of  the  General  Statutes  of  1915 
(Code  Cr.  Proc.  {  21). 

4.  Criminal  law  «=»59  (3)— Defendant's  pres- 
onoe  In  state  at  time  of  orimo  not  a  proroq< 
ulslte  to  eoavlction. 

The  actual  presence  of  a  defendant  with- 
in the  state  at  the  time  of  the  commission  of 
a  crime  with  which  he  is  charged  is  not  a  pre- 
requisite in  fixing  his  criminal  responsibility 
therefor. 

5.  Criminal  law  «=s>62— Person  who  while  out- 
side of  state  commits  crimo  within  state  by 
means  of  guilty  agent  can  be  prosocntod 
therefor. 

The  antiquated  rule  that  a  person  who 
while  without  the  state  commits  a  crime  with- 
in the  state  by  means  of  a  guilty  agent  can- 
not be  prosecuted  for  such  crime,  but  can  be 
prosecuted  if  he  perpetrates  the  crime  by 
means  of  an  innocent  agent,  is  no  part  of  Kan- 
sas jurisprudence. 

6.  Criminal  law  «=b792(3),  814(1 1)— Instruo- 
tion  on  alibi  property  refused,  where  state'a 
theory  waa  that  defendant  was  outside  of  state 
at  the  time  of  oommisslon  of  crime;  Instruo- 
tlon  submitting  defendsnt's  guilt  on  theory 
that  while  outside  of  state  he  committed 
crime  through  agent  held  sufflclent. 

When  the  state's  sdmitted  theory  of  a 
defendant's  participation  in  a  crime  commit- 
ted in  this  state  was  thst  he  was  personally 
absent  from  the  state  at  the  time  of  its  com- 
mission, the  ordinary  instruction  touching  the 
effect  of  an  alibi  was  not  pertinent,  and  was 
properly  refused;  and  iteldy  also,  that  the  in- 
straction given  waa  correct. 

7.  Criminal  law  <S=388S  —  Verdict  finding  de- 
fendant guilty  of  committing  grand  larceny 
by  means  of  an  agent  held  sufficient  under 
Indictment  charging  grand  larceny. 

Some  surplus  matter  in  the  jury's  verdict 
of  guilty  of  grand  larceny,  which  specified  the 
means  by  which  the  defendant  committed  the 
crimo,  did  not  vitiate  the  verdict,  and  wrought 
no  prejudice  to  defendant. 

8.  Larceny  4=>6&— Evidence  held  to  sustain 
oonvlotlon. 

In  a  prosecution  for  burglary  and  grand  lar- 
ceny, the  state's  evidence  tended  to  show  that 
the  bank  of  Buhler,  in  Reno  county,  was  bur- 
glarized and  robbed  of  a  large  amount  of  Liber- 
ty Bonds.  The  defendant,  a  pawnbroker  of 
Wichita,  went  to  Kansas  City,  Mo.,  some  days 
before  the  crime,  and  remained  there  for  about 
two  weeks.  While  there  he  cultivated  the  ac- 
quaintance of  a  bond  broker's  firm  under  an 
assumed  name,  consulted  the  firm  about  bond 
prices,  and  said  he  expected  to  receive  some 
Ubeity  Bonds  which  he  would  bring  to  the 


broker's  office  (or  sale.  On  the  third  visit,  a 
week  after  the  crime,  he  brought  to  the  bro- 
ker's office  about  $2,<XX)  worth  of  bonds,  one 
of  which  was  particularly  identified  as  part  of 
the  property  stolen  from  the  Buhler  bank. 
Record  examined,  no  prejudicial  error  discern- 
ed therein,  and  judgment  of  conviction  (or 
grand  larceny  affirmed. 

Appeal  from  Dtstrlct  Court,  Reno  County. 

Ben  Wolkow  was  convicted  o(  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

Geo.  McGlIl,  of  Wichita,  and  Oarr  W. 
Taylor,  of  Hutchinson,  (or  aivoUant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Wm. 
H.  Burnett  and  G.  T.  Foote,  botb  of  Uutctain- 
son,  (or  the  State. 

DAWSON,  J.  This  was  an  action  In  wbich 
the  de(endant  was  prosecuted  on  a  charge 
of  burglary  with  explosives  and  grand  lar- 
ceny. He  was  convicted  of  the  latter  offense, 
and  appeals. 

The  state's  case  against  the  defendant 
tended  to  prove  the  following  (acts:  The 
State  Bank  at  Buhler,  in  Reno  county,  was 
burglarized  on  Friday  night,  February  7, 
1919.  The  bank  vault  had  been  blown  open 
with  explosives,  and  a  large  number  of  safety 
deposit  boxes  bad  been  opened  and  looted. 
In  these  safety  deposit  boxes  were  Liberty 
Bonds  and  other  securltieB  belonging  to  the 
bank's  patrons.-  Many  thousands  o(  dollars' 
worth  of  these  bonds  was  stolen.  The  de- 
fendant, Ben  Wolkow,  who  kept  a  pawnshop 
in  Wichita,  went  to  Kansas  City,  Mo.,  a  few 
days  before  the  crime,  and  arranged  to  stay 
there  for  a  couple  of  weeks,  and  was  there- 
about on  the  night  o(  the  burglary.  On  Mon- 
day or  Tuesday,  three  or  four  days  after 
the  burglary  of  the  bank  and  theft  of  the 
bonds,  Ben  Wolkow,  called  on  a  bond  broker 
in  Kansas  (3ty,  Mo.,  giving  the  name  of  M. 
Kaplan,  of  Wichita,  and  asked  the  prices  ou 
Liberty  Bonds  of  all  issues.  He  stated  that 
he  expected  to  receive  some  bonds.  He  called 
a  second  time  during  the  same  weeli  on  the 
same  errand,  and  stated  he  would  telephone 
his  brother  in  Wichita  to  forward  the  bonds, 
and  that  he  would  bring  them  to  the  broker's 
office.  On  February  14,  one  week  after  the 
crime  at  Buhler,  he  again  called  at  this 
broker's  oUice  with  some  $2,(X)0  worth  of 
bonds  of  the  third  and  fourth  issues,  and 
sold  them  to  the  broker.  Within  a  few 
hours  thereafter  one  of  these  bonds,  a  $50 
bond  of  the  third  issue,  was  ideutifled  by 
its  number  as  one  of  the  bonds  stolen  from 
the  Buhler  bank.  The  wife  of  the  broker 
who  purchased  the  bonds  came  to  Wichita 
the  following  week  and  Identified  the  defend- 
ant as  the  person  who  had  called  at  the 
broker's  office  three  times  the  preceding  week 
Inquiring  about  the  bond  market,  and  who 
under  the  name  of  M.  Kaplan  had  sold  and 
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delivered  the  bonds,  Including  the  partlcplar- 
ly  Identified  one,  to  her  husband's  firm. 

The  defendant  appeals  from  the  Judgment 
of  conviction,  assigning  many  errors  which 
relate  to  the  admission  of  incompetent  evi- 
dence, to  the  instructions  given  and  refused, 
and  to  the  court's  ruling  on  his  motion  in 
arrest  of  judgment. 

[1]  Our  attention  is  first  directed  to  the 
testimony  of  the  wife  of  the  Kansas  City 
bond  broker.  She  gave  tills  testimony  at  the 
preliminary  examination,  and  it  was  read  at 
the  main  trial.'  Counsel  for  d^endant  ob- 
jected to  part  of  her  testimony  for  the  rea- 
son that  It  related  to  matters  not  within  her 
own  knowledge.  The  husband  of  the  witness 
made  the  actual  purchase  of  the  stolen  bonds 
from  defendant  But  the  evidence  of  the 
witness  clearly  showed  that  she  was  familiar 
\('itb  the  business  methods  of  her  husband's 
firm;  that  she  assisted  him  in  his  business, 
that  she  was  present  when  her  husband  pur- 
chased the  bonds  from  the  defendant;  that 
the  record  of  the  bonds  with  their  serial 
numbers,  and  including  ^e  one  positively 
identified,  was  made  in  the  usaal  course  of 
business.  That  she  did  not' accompany  her 
husband  to  the  bank  and  see  tiim  pay  over 
the  cash  to  the  defendant  or  see  the  defend- 
ant cash  the  check  is  immaterial.  The  chief 
purpose  of  the  testimony  was  to  establish  the 
fact  that  the  stolen  bonds,  or  one  of  them, 
was  in  the  possession  of  the  defendant  with- 
in a  few  days  after  the  theft  of  them.  The 
testimony  on  that  point  was  clear  and  direct, 
as  was  also  the  further  incriminating  cir- 
cumstance that  he  had  put  in  most  of  the 
week  succeeding  the  crime  in  establishing  a 
business  relationship  with  this  broker's  firm, 
under  an  assumed  name,  for  the  purpose  of 
disposing  of  the  stolen  bonds,  and  that  he 
did  thus  dispose  of  them.  This  evidence  was 
competent.  Gen.  Stat.  1915,  §  7288  (Code 
Civ.  Proc.  §  384);  State  v.  McCormick,  67 
Kan.  440,  445,  46  Pac.  777,  67  Am.  St  Rep. 
341;  State  v.  Stephenson,  69  Kan.  405,  76 
I'ac.  905,  105  Am.  St  Rep.  171,  2  Ann.  Cas. 
8-11 ;  Richolson  v.  Ferguson,  87  Kau.  411, 
.124  Pac.  360,  40  L.  R.  A.  (N.  S.)  855 ;  Cock- 
rill  v.  Railway  Co.,  90  Kan.  650,  136  Pac.  322; 
Flanigan  v.  Railway  Co.,  108  Kan.  133,  193 
Pac.  1077 ;  2  Wigmore  on  Evidence,  i  1530. 

In  State  t.  Mooney,  93  Kan.  353,  144  Pac. 
228,  which  was  a  prosecution  for  burglary 
and  larceny  in  a  freight  car,  the  fact  that 
the  freight  car  was  sealed  was  established 
by  the  railway  company's  record,  but  neither 
the  person  who  sealed  the  car  nor  the  person 
who  made  the  entry  in  the  record  was  pro- 
duced to  testify.  But  it  was  shown  that  the 
record  was  made  up  in  the  company's  usual 
way  of  transacting  its  business,  and  it  was 
held  that  the  evidence  was  admissible.  In 
the  present  case,  at  the  preliminary,  the  orig- 
inal record  of  the  bonds  purchased  from  de- 
fendant was  introduced,  and  the  testimony 
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of  the  witness  was  given  in  connecti<m  there- 
with. 

[2]  Another  objection  to  the  evidence  con- 
cerned the  evidence  of  a  banker  in  Kansas 
City,  Mo.,  who  testified  that  he  recognized 
the  signature  of  the  broker  on  the  check  giv- 
en in  payment  of  the  stolen  bonds.  The 
check  was  made  payable  to  M.  Kaplan.  The 
objection  was  that  it  was  "something  that 
took  place  In  the  absence  of  the  defendant, 
and  calling  for  the  conclusion  of  the  witness, 
and  too  general."  We  discern  no  point  to 
this  objection,  and  it  was  proi)erly  overruled. 
The  presence  or  absence  of  the  defendant 
was  Immaterial.  The  evidence  served  slight- 
ly to  corroborate  the  testimony  of  the  bro- 
ker's wife  that  defendant  had  a  bond  transac- 
tion with  her  husband's  firm  on  that  day. 

[S-5]  Turning  then,  to  the  instructions 
given  by  the  trial  court  we  note  that  the 
state  made  no  contention  that  the  defendant 
was  personally  present  at  Buhler,  in  Reno 
county,  on  the  night  the  bank  was  burglar- 
ized and  plundered.  Indeed,  the  prosecuting 
attorney,  in  his  opening  statement  to  the 
jury,  in  part  said: 

"Now  that  is  our  theory  in  this  case.  We 
are  not  going  to  introduce  any  evidence  to  try 
to  show  that  Ben  Wolkow  was  in  the  state  of 
Kansas,  or  in  Buhler,  Kan.,  on  the  night  of 
February  7,  1919.  We  have  grave  doubts 
whether  be  was  there.  I  don't  believe  he  was 
there,  but  I  do  believe  that  by  means  of  some 
agency  he  obtained  those  bonds  from  the  Buhl- 
er State  Bank,  and  that  he  was  in  possession 
of  those  bonds  recently  after  they  were  stolen, 
sufBciently  recent  to  show  that  he  was  the 
guilty  man,  and  that  he  participated  iu  some 
manner  in  the  robbery,  in  the  burglary.  We 
think  our  evidence  will  be  sufficient  to  show 
that" 

It  was  on  this  theory  that  the  case  was 
tried  by  the  state.  The  principal  complaint 
of  defendant  as  to  the  instructions  was  con- 
cerning No.  8,  which  reads: 

"The  jury  are  instructed  that  section  7930 
of  the  General  Statutes  of  Kansas  of  1915 
lOode  Cr.  Proc.  S  21]  provides: 

"  'Every  person  being  without  the  state, 
committing  or  consummating  an  offense  by  an 
agent  or  means  within  the  state,  is  liable  to 
be  punished  by  the  laws  thereof  in  the  same 
manner  as  if  he  were  present  and  had  com- 
menced and  consummated  the  offense  within 
the  state.' 

"The  jury  are  further  instructed  that  it  is 
a  maxim  of  the  law  that:  'That  which  a  person 
does  by  another,  he  does  himself,'  and  if  you 
believe,  from  all  the  evidence  and  circumstanc- 
es in  evidence  in  this  case  beyond  a  reasonable 
doubt,  that  the  defendant,  Ben  Wolkow,  by  an 
agent  or  means  committed  the  offense  of  bur- 
glary or  larceny  charged  in  the  information, 
although  he  was  not  in  the  state  of  Kansas  at 
the  time,  then  you  should  return  a  verdict  of 
guilty  of  the  offense  so  committed  the  same  as 
if  he  had  been  present  in  Buhler,  Reno  coun- 
ty, Kan.,  and  had  committed  the  crime  himself. 
In  other  words,  if  the  defendant  Ben  Wolkow, 
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employed  and  procured  some  other  person  or 
persons  to  commit  the  offense  charged  in  the 
information,  and  the  person  or  persons  so  em- 
ployed and  procured  did  commit  the  said  of- 
fense, then  the  defendant  Wolkow  woald  be 
guilty  of  the  offense  although  he  was  not  in 
the  state  of  Kansas."  , 

It  is  argued  for  defendant  that,  notwith- 
Btauding  the  statute  which  was  quoted  in 
the  instruction  itself,  such  instruction  was 
not  a  correct  statement  of  the  law ;  and  ex- 
cerpts and  citations  from  decisions  in  other 
Jurisdictions  are  cited  in  support  of  that 
contention.  But  wliile  we  should  give  due 
deference  to  these  precedents  in  the  absence 
of  pertinent  rulings  of  our  own,  yet  we  must 
follow  our  own  statutes  and  our  own  analo- 
gous precedents  where  we  have  them.  The 
statute  quoted  in  the  court's  instruction  is 
valid  and  pertinent  Moreover,  our  statutes 
also  provide  that  accessories  before  the  fact, 
even  in  felony  cases,  may  be  tried  and  pun- 
ished as  principals.  Gen.  Stat.  1915,  {  3332 ; 
State  V.  Cassady,  12  Kan.  550;  State  v.  Mos- 
ley,  31  Kan.  355,  2  Pac.  782 ;  State  y.  Patter- 
son, 52  Kan.  335,  34  Pac  784. 

That  the  defendant's  actual  presence  with- 
in the  state  at  the  time  of  the  commission  of 
a  crime  with  which  he  is  charged  is  not  a 
prerequisite  in  fixing  his  criminal  leponsibil- 
ity  therefor  has  been  held  in:  In  re  Fowles, 
89  Kan.  430,  131  Pac.  598,  47  L.  B.  A.  (N.  S.) 
227;  State  v.  Wellman,  102  Kan.  503,  608, 
509,  170  Pac.  1052,  L.  B.  A.  1918D,  949,  Ann. 
Gas.  1918D,  1006;  State  v.  Johnson,  109  Kan. 
230,  199  Pac.  104 ;  16  C.  J.  163  et  seq.,  12  Cyc. 
208 ;    note  in  33  L.  R.  A.  (N.  S.)  331  et  seq. 

Against   this   authority   of   statute   prece- 
dents, and  text-writers,  defendant  cites  cases 
which  still  adhere  to  the  old  distinctions  be- 
tween principals  and  accessories,  and  which 
draw  subtle  niceties  between  principals  who 
from   without   the  state   perpetrate   crimes ; 
within  the  state  by  means  of  guilty  agents, ' 
and  those  who  commit  them  by  means  of  in- 1 
nocent  agents.     It  must  suflice  to  say  that.  I 
having  blazed  our  own  trail,  we  decline  to ; 
follow  this  antiquated  rule,  which,  in  these' 
days  when  crimes,  as  well  as  legitimate  bus-  [ 
Iness,  can  be  effectually  consummated  at  long 
distances  and  across  state  lines,  would  prac- 
tically frustrate  the  prosecution  and  punish- 
ment of  criminals.    The  criticized  instruction 
contained  no  error.    .  | 

But  it  is  urged  that  there  was  no  evidence 
on  which  to  base  such  an  instruction.    The , 
defendant  was  not  convicted  of  the  crime  of  I 
burglary.     He  was  convicted  of  gr^nd  lar-j 
ceny.     The  fact  of  the  crime  of  grand  lar- 
ceny was  established.    The  evidence  inherent 
in  the  circumstances  clearly  showed  primari- 
ly how  it  was  done — by  the  agency  or  means 
of  one  or   more   miscreants.     Some  of  the 
stolen  property  was  proved  to  have  been  in 
defendant's  possession  a  week  later,  and  it 
was  also  proved  that  within  three  or  four 
days  of  the  crime  he  anticipated  that  the 


bonds  would  reacb  his  hands  and  be  avail- 
able for  dfsposltlon  by  him.  There  Is  not 
even  a  remote  probability  that  he  was  only 
an  accessory  after  the  fact  How  could  be 
know  that  the  stolen  bonds,  would  be  forth- 
coming and  in  bis  control  for  disposition  ao 
promptly  after  their  theft  and  him  in  Kan- 
sas City,  Mo.,  unless  he  had  foreknowledge 
of  the  design  to  burglarize  and  plunder  tlie 
bank  of  its  contents?  The  imezplained  pos- 
session of  the  recently  stolen  property  was 
prima  facie  evidence  sufficient  to  convict  him, 
and  the  circumstances  sufficiently  disclosed 
the  means  by  which  he  with  others  perpetrat- 
ed the  crime  to  Justify  the  instruction  given. 
[6]  Complaint  is  also  made  because  the 
trial  court  refused  to  give  an  instruction 
on  the  law  of  alibi — that  "to  entitle  the  de- 
fendant to  an  acquittal,  it  is  sufficient  \l 
the  evidence  raises  a  reasonable  doubt  of 
his  presence  at  the  time  and  place  of  tho 
commission  of  the  crime  charged,"  etc  There 
was  no  purpose  to  be  served  by  giving  sudi 
Instruction.  The  Jnry  did  not  need  to  con- 
sider whether  th&  defendant  was  at  Buhler 
at  the  time  the. bank  was  robbed;  the  state 
conceded'  that  he  was  not  The  trial  court 
correctly  instructed  as  follows: 

"The  jury  are  instracted  that  the  defendant 
in  this  case  claims,  among  other  defenses,  an 
alibi;  that  is,  that  he  was  absent  from  the 
place  of  the  commission  of  the  crime  at  the 
time  the  same  was  committed,  and  that  he  waa 
outside  of  the  state  of  Kansas,  and  therefore 
could  not  have  committed  the  crime  charged  in 
the  information. 

"The  jury  are  instructed  that  if  from  all  the 
evidence  and  circumstances  the  jury  entertain 
a  reasonable  doubt  as  to  whether  or  not  the 
defendant  was  in  the  state  of  Kansas  at  the 
time  said  alleged  crime  was  committed,  then  you 
cnnnot  convict  the  defendant  of  personally  com- 
mitting the  crime,  and,  if  you  fail  to  find  from 
all  the  evidence  that  the  defendant  was  in  the 
state  of  Kansas  at  the  time  the  alleged  crime 
was  committed,  you  will  then  consider  the  ques- 
tion of  whether  or  not  the  evidence  shows  be- 
yond a  reasonable  doubt  that  he  is  guil^  of 
committing  the  offense  by  an  agent  or  means  aa 
you  are  instructed  in  instruction  No.  8." 

[7]   Error  is  also  assigned  because  defend-, 
ant's  motion  in  arrest  of  judgment  waa  over- 
ruled.   The  verdict  was: 

"We,  the  jury  impaneled  and  sworn  In  the 
above-entitled  case,  do  upon  our  oaths  find  the 
defendant  Ben  Wolkow,  guilty  of  grand  lar- 
ceny, as  charged  in  the  information  by  an  agent 
within  the  state  of  Kansas,  the  defendant  Ben 
Wolkow,  at  the  time  of  the  commission  of  said 
larceny  being  without  the  ^tate  of  Kansas." 

Defendant's  point  on  tills  motion  waa  that 
the  Information  charging  burglary  and  grand 
larceny  "did  not  charge  appellant  with  a 
crime  by  an  agent,  and  therefore  he  was  not 
by  the  verdict  of  the  jury  convicted  of  the 
offense  charged."  This  verdict  merely  con- 
tained some  unnecessary  and  surplus  mat- 
ter which  could  not  prejudice  the  defendant. 
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The  same  point  was  answered  by  Judge 
Brewer,  In  the  Cassady  Case,  supra.  There 
the  information  charged  burglary  and  grand 
larceny.  The  Jury  found  htm  guilty  of  be- 
ing "accessory  before  the  fact  to  grand  lar- 
ceny."   The  court  said: 


"The  verdict  might  properly  have  been  sim- 
ply guilty  of  larceny.  Yet  specifying  the  par- 
ticular connection  of  defendant  with  the  crime 
did  not  vitiate  the  verdict.  It  wrought  no 
prejudice  to  his  rights."    12  Kan.  557. 

[8]  Several  less  Important  matters  are  pre- 
sented in  the  brief  of  defendant's  counseL 
These  have  been  duly  noted,  but  they  require 
no  discussion.  Nothing  approaching  the 
gravity  of  prejudicial  error  appears  In  the 
record,  and  the  Judgment  is  affirmed. 

AU  the  Justices  concurring. 


(110  Kan.  6S3) 

IMOLLOHAN  V.  PATTON  et  al.     (N».  23321.) 

(Supreme  Court  of  Kansas.    March  11,  1822.) 

(8yUah«a  hy  th«  Court.) 

I.  Appeal  and  error  «=>I97(6)— An  ob]eotloii 
that  special  damages  were  not  pleaded  Is  not 
available  where  not  made  below. 
It  is  held  that,  in  a  statutory  action  for  the 
refusal  to  dischargei  upon  the   record  an   oil 
and  gas  lease  alleged  to  have  been  forfeited,  an 
objection  that  special  damages  were  not  plead- 
ed is  not  available  on  review,  because  not  made 
in  the  trial  court,  and  the  evidence  is  sufficient 
to  show  damages  of  that  character. 

2.  Appeal  and  error  $=»I73(2)  —  Mines  and 
minerals   «=>78(7)— Undertaking   to   justify 
refnsal  to  discharge  record  of  lease  not  con> 
elusive  as  to  honest  belief  of  lawful  oonduct; 
defense  of  good  faith  In  refusing  to  discharge 
record  of  lease  held  not  shown  and  If  not 
made  In  trial  court  Is  not  available  on  review. 
The  fact  that  the  defendant  in  such  an  ac- 
tion undertakes  to  justify  his  refusal  to  dis- 
charge the  record  of  a  lease  is  not  conclusive 
proof  that  he  acted  under  an  honest  belief  that 
his  conduct,  was  lawful.     A  defense   of  good 
faith,  unless   made  in  the  trial  court,  is  not 
available  on  review. 

3.  Appeal  and  error  «=»835(2)— Constltntlon- 

allty   of   statute    not   considered   when   flrst 

raised  on  rehearing. 

Consideration  of  the.  constitutionality  of  the 

statute  referred  to  is  refused  because  not  pre- 

•euted  untU  after  the  decision  of  the  case. 

On  rehearing.  Motion  for  rehearing  over- 
rated. 

For  former  opinion,  see  202  Pac.  616. 

MASON,  J.  [1]  1.  This  case  was  brought 
under  the  statute  (Oen.  Stat  1915,  3§  4992, 
4994,  4995)  making  the  lessee  liable  for  a  re- 
fusal upon  demand  to  discharge  of  record  an 
oil    and  gas  lease  that  has  been  forfeited. 


The  plaintlfr  recovered,  and  tlie  Judgment 
was  affirmed.  In  a  motion  for  a  rehearing 
the  defendant  urges  that,  in  accordance  with 
the  rule  in  actions  for  slander  of  title,  spe- 
cial damages  were  required  to  be  pleaded  and 
proved  in  order  to  sustain  a  recovery,  and 
that  a  reversal  should  be  ordered  because 
the  plaintiff  did  not  plead  or  prove  that  a 
sale  of  the  lease  was  lost  through  the  fail- 
ure of  the  defendant  to  (dear  the  record.  The 
plaintiff's  husband  testified  that,  if  it  had 
been  free  (that  is,  if  the  release  had  been  en- 
tered), be  thought  he  could  have  leased  it 
(the  land)  for  at  least  $500  per  acre.  We  re- 
gard this  as  open  to  the  meaning  that  he 
could  and  would  have  made  a  sale  for  that 
price  if  it  had  not  been  for  the  record — that 
a  sale  was  prevented' by  that  means.  No  de- 
tails .were  given,  but  they  could  have  been 
developed  If  desired  by  cross-examination. 
The  generality  of  staten^ent  in  the  pleading 
and  proof  not  having  been  objected  to  upon 
the  ground  now  nrged,  either  in  the  trial 
court  or  in  this  court  until  the  filing  of  the 
motion  for  a  rehearing,  is  not  now  available 
to  the  defendant  as  an  objection  to  the  Judg- 
ment. 

[2]  2.  In  the  motion  for  a  rehearing  the 
defendant  also,  for  the  flrst  time,  urges  tbat, 
if  the  statute  Is  so  interpreted  as  to  allow  a 
recovery  against  a  lessee  for  a  failure  to  dis- 
charge a  lease,  which  in  the  ensuing  litiga- 
tion he  claims  to  be  still  valid,  it  is  obnox- 
ious to  various  provisions  of  the  federal  and 
state  Constitutions,  inasmuch  as  without  sub- 
stantial reason  it  places  burdens  on  one  liti- 
gant not  borne  by  the  other.  At  this  stage  of 
the  proceedings  we  can  hardly  be  expected  to 
enter  into  a  very  close  examination  of  a  new- 
ly suggested  ccmstitutional  question,  but  we 
think  the  following  considerations  sufficient 
to  dispose  of  the  matter  so  far  as  concerns 
the  present  case. 

The  statute  here  involved  is  quite  analo- 
gous to  tbose  rendering  a  mortgagee  liable  to 
damages  and  attorney's  fees  for  a  failure  to 
release  the  mortgage  upon  full  payment  It 
is  quite  generally  held,  although  there  Is 
some  difference  of  Judicial  opinion  as  to  the 
existence  ^nd  extent  of  the  ruTe,  that  in  an 
action  under  such  a  statute  it  is  a  sufficient 
defense  to  show  that  th^  refusal  was  due  to 
an  honest  although  mistaken  belief  that  the 
mortgage  had  not  been  fully  paid.  Park- 
hurst  v.  National  Bank,  53  Kan.  136,  35  Pac. 
1116,  27  Oyc.  1428.  Where  an  action  Is 
brought  upon  such  a  statute  or  one  of  a  sim- 
ilar nature  the  fact  that  the  defendant  un- 
successfully undertakes  to  Justify  bis  con- 
duct in  refusing  to  perform  the  duty  required 
of  him  cannot  be  accepted  aa  conclusive  proof 
of  his  good  faith;  otherwise  the  statute 
would  be  of  little  practical  value.  Here  the 
defendant  might  have  presented  to  the  trial 
court  the  issue  of  his  honest  belief  in  the 
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continued  validity  of  tbe  lease,  asked  an  In- 
atructlon  that  this  belief,  If  established, 
would  constitute  a  defense,  and  complained 
on  appeal  of  the  mllng  if  sncb  charge  had 
been  refused.  But  these  steiM  were  not  tak- 
en, and  we  are  unable  to  see  how  the  conten- 
tion respecting  the  defendant's  purpose  can 
now  be  made  available  to  him. 

[3]  S.  With  the  statute  so  Interpreted  as 
to  make  good  faith  a  defense  the  constitution- 
al questions  do  not  seem  of  such  character  as 
to  Justify  us  in  reopening  the  case  for  their 
consideration. 

The  motion  for  a  rehearing  is  overruled. 

All  the  Justices  concurring. 


(UO  Kan.  732) 

STATE  V.  MOORE.     (No.  238p6.) 

(Snpreme  Court  of  Kansas.    March  11,  1922.) 

(Byllahut  ly  the  Court.) 

1.  Rape  «=>33— Information  oharalng  attempt 
to  forcibly  ravish  a  wromaa  18  years  of  age 
held  to  oharge  an  offense. 

An  information,  drawn  under  sections  3393 
and  3328  of  the  General  Statutes  of  1915, 
charged  that  the  defendant  attempted  "to  forci- 
bly ravish  and  carnally  know"  a  woman  of  the 
age  of  18  years,  and  set  ont  the  acta  done  in  the 
attempt  Held,  that  the  information  charged 
an  offense. 

2.  Rape  «=353(l)— Any  evidence  of  force  held 
sufficient  to  uphold  verdlot  of  attempt  to  rape. 

Evidence  of  any  force  used  by  a  man  in  an 
attempt  to  have  carnal  knowledge  of  a  woman 
against  her  will  is  sufficient  to  uphold  a  ver- 
dict of  guilty  under  a  charge  of  an  attempt  to 
commit  rape. 

3.  Criminal  law  «=>828( I)— Refusing  an  la- 
stniotlon,  otherwise  gIvM  Id  substanoe.  Is 
not  error. 

It  is  not  reversible  error  to  refnse  to  give 
an  instruction  as  requested,  where  it  is  other- 
wise given  in  substance. 

4.  Rape  €=»I5— An  Instruotlon  ob  attompted 
rape  held  to  state  the  law. 

Under  a  charge  of  an  attempt  to  commit 
rape,  an  instruction  which  states  that  the  at- 
tempt must  be  made  with  the  intention  to 
ravish  end  carnally  know  the  woman  against 
her  will  correctly  states  the  law  concerning 
one  of  the  elements  of  the  offense. 

5.  Rape  «s»l5— .A  maa  may  be  guilty  of  an 
attempt  although  he  voluntarily  ceases  his 
efforts  before  aooompllshing  his  purpose. 

A.  man  may  be  guilty  of  an  attempt  to  rav- 
ish and  carnally  know  a  woman  against  her 
will,  although  he  voluntarily  ceases  his  ef- 
forts before  he  succeeds  in  accomplishing  his 
purpose. 

6.  Rape  «s>l5— Not  ■ocessary  that  the  foroo 
used  be  reasonably  oalonlatod  to  ovoroome  r»* 
sistance. 

To  commit  the  offense  of  an  attempt  to 
ravish  and  carnally  know  a  woman  against  her 


win,  It  is  not  necessary  tliat  the  force  used  b* 
reasonably  calculated  to  overcome  resistance, 
nor  that  it  be  intended  to  use  force  suffident 
to  overcome  all  resistance. 

7.  Criminal  law  «^76l(6)— Refnsing  to  ghro  m 
requested  Instruction  assuming  faots  bsM 
not  error. 

On  account  of  an  incorrect  assumption  of 
facts  shown  by  the  evidence,  it  was  not  reversi- 
ble error  for  the  court  to  refnse  to  give  a 
requested  instruction  concerning  the  failure  of 
the  woman  to  make  prompt  outcry  or  com- 
plaint witliin  a  short  time  after  the  attempt. 

8.  Criminal  law  «=>77S(3)— Raps  «=959(I8)— 
Instruction  on  alibi,  and  detlaing  its  ot»- 
msnts  of  attempted  rape  held  not  mfsloadinf . 

The  instructions  correctly  stated  the  law 
concerning  alibi,  and  the  statement  contained 
in  the  instruction  naming  the  essential  ele- 
ments of  the  offense,  that  it  may  have  been 
committed  at  any  time  with  2  years  prior 
to  the  time  when  the  action  was  commenced, 
was  not  misleading. 

9.  Rape  «s>44— Under  a  charge  of  attompt  to 
rape,  It  Is  proper  to  show  previous  assiic- 
cessful  solicitations  by  defendant 

Under  a  charge  of  an  attempt  to  commit 
rape,  it  is  proper  to  show  previous  nnsuccess- 
fnl  solidtationa  to  have  carnal  knowledge  of 
the  woman,  where  in  anch  solicitations  he 
threatened  to  use  force. 

10.  Witnesses  <S=>269(4),  388(2)— Rofssal  to 
permit  oross-examlaatlon  of  prosecatlsg  wtt> 
ness  concerning  conversation  with  anothar 
not  a  witness  held  not  error. 

It  is  not  error  to  refuse  to  permit  cross- 
examination  of  the  prosecuting  witness  con- 
cerning a  conversation  bad  by  her  with  one 
who  is  not  a  witness,  where  the  fact  that  sncli 
a  conversation  liad  occurred  was  developed  on 
cross-examination,  and  where  none  of  the  con- 
versation had  been  testified  to  in  diief,  and  no 
foundation  had  been  laid  for  the  introduction 
of  contradictory  statements. 

Aigieal  from  District  Ckmrt,  Stafford 
CJounty. 

Addison  P.  Moore  was  convicted  of  at- 
tempt to  rape,  and  he  appeals.    Affirmed. 

Bobert  Garvin,  of  St.  John,  and  G.  M. 
Williams  and  D.  O.  Martlndell,  both  of  HnbA- 
inson,  for  api>ellant. 

Richard  3.  Hopkins,  Atty.  Gen.,  and  Bay 
H.  Beals,  Paul  R.  Nagle,  Harry  T.  Gray,  and 
Wm.  Davison,  all  of  St  John,  for  the  State. 

MARSHALL,  J.  The  defendant  appeala 
from  a  Judgmoit  convicting  him  of  attempt- 
ing "to  forcibly  ravish  and  carnally  know" 
Naomi  Moore,  a  woman  over  18  years  of 
age. 

[1]  1.  The  defendant  filed  a  moti<m  to 
quash  the  Information.  The  motion  was 
overruled,  and  the  defendant  insists  that 
the  motion  should  have  been  sustained. 
The  Information  was  drawn  under  sections 


fcsPor  other  caaw  sea  same  topic  and  KSY-MUMBBR  insU  Key-Numbend  Dlsssta  and  IndexM 


Digitized  by 


Google 


Ean.)  STATE  v 

(20S 

S392  and  S328  of  the  General  Statntes  of 
1915.    Section  3392  In  part  reads  as  follows: 

"Every  person  who  shall  be  convicted  of  rape 
•  •  •  by  forcibly  ravishlnj;  any  woman  of 
the  age  of  eighteen  yean  or  npwards,  ahall  be 
pimished.     •    •    • " 

Section  3S28,  bo  far  as  it  applies  to  tills 
action,  reads: 

"Every  person  who  shall  attempt  to  commit 
an  offense  prohibited  by  law,  and  in  such  at- 
tempt shall  do  any  act  toward  the  commission 
of  such  offense  bnt  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in 
ezecatiug  the  game,  upon  conviction  thereof 
shall,  in  cases  where  no  provision  is  made  by 
law  for  the  punishment  of  soch  attempt,  be 
punished  as  follows." 

The  information  charged  that  the  defend- 
ant unlawfully,  feloniously  and  willfully  at- 
tempted "to  forcibly  ravish  and  carnally 
know  one  Naomi  Moore,"  a  woman  of  the 
age  of  18  years.  (It  may  be  proper  to  say 
that  the  word  "forcibly"  in  the  expression 
"forcibly  ravish"  adds  nothing  to  the  word 
"ravish.")  The  information  set  out  the  acts 
done  by  the  defendant  in  the  attempt  charg- 
ed, and  alleged  that  the  defendant  was  the 
father  of  Naomi  Moore.  The  information 
was  good.  , 

[2]  2.  The  defendant  contends  that  the  of- 
fense charged  was  not  proved.  Naomi 
Moore  testified  clearly,  positively,  and  di- 
rectly to  the  acts  of  the  defendant  It  is 
unnecessary,  and  probably  is  improper,  to 
describe  those  acts  in  detail  in  this  opinion. 
It  is  enough  to  say  that  the  statements  of 
the  defendant  accompanying  those  acts 
evinced  'an  intention  on  his  part  to  ravish 
Naomi  Moore,  and  that  those  acts  consisted 
of  the  use  of  force  in  an  effort  on  his  part 
to  overcome  her  resistance  to  his  advances, 
and  showed  that  he  attempted  to  have 
sexual  intercourse  with  Jier  against  her 
wIlL  The  evidence  showed  that  she  resist- 
ed by  kicking  and  striking,  and  that  she 
pleaded  with  the  defendant  for  him  to  de- 
sist. After  a  struggle  of  four  or  five  min- 
utes, he  ceased  his  efforts  and  went  away.  * 
The  defendant  argues  that — 

"The  state  must  prove  that  the  defendant  In- 
tended to  use  such  force  as  was  necessary  to 
have  carnal  intercourse  with  the  prosecuting 
witness,  over  her  resistance  and  against  her 
will,  and  that  this  intent  continued  until  he  was 
prevented,  intercepted,  or  failed." 

The  defendant  was  not  intercepted  In  his 
attempt  to  commit  the  crime.  For  four  or 
five  minutes,  he  was  prevented  front  so  do- 
ing by  the  complainant.  After  tliat  length 
of  time,  the  defendant  ceased  his  efforts. 
Why,  does  not  appear.  It  may  have  been 
because  of  the  complainant's  resistance,  be- 
cause of  her  pleading,  or  because  of  both. 
Bat,  in  any  event,  the  defendant  during  that 
attempt,  according  to  the  evidence.  Intended 
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to  ravish  the  complainant    The  defendant 

quotes  from  State  y.  Buth,  21  Kan.  583,  5t»), 

as  follows: 

"There  must  be  actual  physical  resistance. 
The  female  when  assailed  must  persist,  though 
she  knows  resistance  will  be  vain;  she  must 
fight,  though  she  may  believe  this  course  will 
bring  upon  her  other  and  perhaps  greater  vio- 
lence. She  most  cry  aloud,  though  she  knows 
no  relief  is  near.  She  must  arouse  her  sleeping 
infant  sisters  to  be  witnesses  to  the  outrage, 
thqugh  she  knows  they  can  render  her  no  aid." 

That  quotation  does  not  correctly  state 
the  rule  that  was  adhered  to  by  the  court 
in  that  case.  The  quotation  states  the  rule 
that  was  there  contended  for  by  the  defend- 
ant. There  has  been  an  advancement  in  the 
law  to  protect  women  from  men  who  would 
forcibly  compel  them  unwillingly  to  endure 
outrages  of  this  character.  The  man  who  re- 
sorts to  force  to  compel  a  woman  to  submit 
to  ills  desires  should  and  must  take  the  con- 
sequences of  the  exertion  of  that  force.  The 
law  should  not  closely  measure  the  extent 
of  her  resistance,  nor  closely  qieasure  her 
efforts  to  alarm  others.  So  long  as  she  i» 
an  unwilling  victim,  and  so  long  as  the  man 
resorts  to  any  force  to  have  Intercourse  with 
her,  the  man  must  bear  the  consequences  of 
bis  criminal  act  If  the  defendant  Is  cor- 
rect, no  man  who  attempts  to  ravish  a  wo- 
man and  falls  can  be  successfully  prosecut- 
ed unless  hlB  attempt  is  foiled  by  outside 
influences. 

The  language  in  People  v.  Norrington 
(Cal.  App.)  202  Pac.  933,  may  well  be  quoted 
In  answer  to  the  defendant's  argument. 

"The  weakness  of  appellant's  argument  lies 
in  the  fact  .  that  Ids  counsel  overemphasize 
the  necessity  for  extreme  resistance  by  the 
woman,  and  overlook  the  effect  of  defendant's 
intent  as  manifested  by  his  conduct.  *  •  • 
The  importance  of  resistance  by  the  woman  is 
simply  to  show  two  elements  of  the  crime — 
the  assailant's  intent  to  use  force  in  order  to 
have  carnal  knowledge,  and  the  woman's  non- 
consent." 

State  V.  Nell,  13  Idaho,  539,  647,  90  Pac. 
860,  862,  declares  the  rule  that  should  be 
followed  in  determining  the  guilt  or  inno- 
cence of  the  defendant  charged  with  an  of- 
fense of  this  character.  That  court  there 
said: 

"A  large  number  of  authorities  are  cited  by 
counsel  for  appellant  to  the  effect  that  the 
state  must  show  in  such  cases  that  the  female 
'showed  the  utmost  reluctance  and  used  the 
utmost  resistance.'  De  Voy  v.  State,  122  Wis. 
148,  9ft  N.  W.  455.  To  our  minds  the  trouble 
with  a  number  of  these  authorities  is  that  they 
reversed  the  order  of  the  inquiry;  they  go 
about  inquiring  into  the  kind,  character  and 
nature  of  the  fight  put  up  by  the  woman, 
rather  than  the  nature  of  the  assault  and  evi- 
dent and  manifest  purpose  and  intent  of  the  ^ 
assailant.  For  tiie  purpose  of  reaching  the ' 
condusions  announced  in  some  of  these  cases 
it  is  necessary   to  assume   that,  in  the  first 
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place,  a  man  baa  a  right  to  approach  a  woman, 
lay  hold  on  her  person,  take  indecent  Uberties 
with  her,  and  that  unless  she  'kicks,  bites, 
scratches  and  screams'  (People  t.  Morrison,  1 
Park  Or.  Rep.  626),  to  the  'utmost  of  her  pow- 
er and  ability,'  she  will  be  deemed  to  have 
consented,  and  indeed  to  have  invited  the  fa- 
miliarity. Such  is  neither  justice,  law  nor 
sound  reason.  On  the  contrary,  under  the  stat- 
ute a  case  might  arise  where  a  conviction  would 
be  properly  had  for  assault  with  intent  to  com- 
mit rape,  and  still  no  personal  encounter  or  con- 
tact have  ever  taken  place.  In  fact,  many 
such  cases  are  reported." 

[S]  3.  The  defendant  requested  a  number 
of  instructions  which  were  in  substance  giv- 
en by  the  court,  although  not  In  the  lan- 
guage in  which  they  were  asked.  No  revers- 
ible error  can  be  based  on  an  Instruction 
given  substantially  as  requested. 

[4]  4.  The  court  Instructed  the  Jury  con- 
cerning the  elements  of  the  offense.  The 
defendant  insists  that  this  instruction  said 
nothing  about  the  resistance  of  the  com- 
plainant or  the  intention  of  the  defendant 
to  overcome  such  resistance.  The  instruc- 
tion stated  as  one  of  the  elements  that  the 
attempt  must  be  made  by  the  defendant 
with  the  Intention  to  ravish  and  carnally 
know  Kaoml  Moore  against  her  will.  That 
Instruction  correctly  stated  the  law,-  and, 
when  considered  with  other  Instructions 
concerning  the  nature  of  the  force  employed, 
was  all  that  was  necessary  for  the  court  to 
glre  on  that  question. 

[5]  6.  The  defendant  requested  an  instruc- 
tion In  substance  that  If  the  defendant 
ceased  bis  efforts  without  the  Intervention 
of  circumstances  independent  of  his  own 
will,  the  law  presumes  that  he  did  not  have 
the  Intention  to  ravish  the  complainant 
The  Instruction  requested  did  not  correctly 
state  the  law.  If  the  defendant  attempted 
to  ravish  the  complainant,  be  Is  guilty  al- 
though, after  making  an  imsuccessful  at- 
tempt, he  voluntarily  ceased  his  efforts. 

[6]  6.  The  defendant  requested  the  fol- 
lowing Instruction: 

"No  person  under  the  laws  of  the  state,  can 
be  guilty  of  an  attempt  to  commit  rape  un- 
less the  evidence  shows  beyond  a  reasonable 
doubt  that  the  attempt  was  made  hy  the  use  of 
force  in  the  manner  charged  in  the  informa- 
tion, and  that'  the  force  intended  to  be  used 
was  reasonably  calculated  to  overcome  resist- 
ance, taking  in  consideration  the  relative 
strength  of  the  parties  and  all  the  other  cir- 
cumstances of  the  case,  and  that  the  defendant 
intended  by  the  use  of  such  force  to  overcome 
any  resistance  of  the  prosecutrix,  Naomi  Moore, 
and  by  the  use  of  such  force  accomplish  the 
offense  of  rape." 

This  Instruction  did  not  correctly  state 
the  law.  It  was  not  necessary  that  the 
amount  of  force  used  be  reasonably  calcu- 
lated to  overcom'e  resistance,  nor  that  the 
amount  of  force  used  be  Intended  to  over- 
c(Mne   all    resistance.     It    was    Immaterial 


whether  the  amount  of  force  was  auifident 
to  overoome  resistance  or  reasonably  suffi- 
cient to  overcome  that  resistance,  If  force 
was  used  In  an  attempt  to  have  Intercourse 
with  the  complainant  against  her  wiU. 

[7]  7.  The  defendant  asked  the  court  to 
Instruct  the  Jury  that — 

"It  is  necessary  for  the  state  to  prove  that 
the  prosecuting  witness,  Naomi  Moore,  used 
physical  resistance  to  prevent  said  attempt,  and 
I  instruct  you  that  the  failure  of  the  said  pros- 
ecuting witness  to  make  prompt  outcry  or 
complaint  within  a  short  time  after  said  al- 
leged attempt  is  a  circumstance  to  be  con- 
sidered by  the  jury  tending  to  show  that  the 
said  prosecuting  witness  did  not  resist  said  al- 
leged attempt,  and  is  a  circumstance  to  be  con- 
sidered by  the  jury  as  tending  to  disprove  on* 
of  the  essential  elements  of  the  crime  charged." 

The  court  refused  to  give  that  instruction 
in  the  form  in  which  It  was  presented.  The 
matter  was  not  directly  covered  by  the  In- 
structions of  the  court.  The  evidence  tend- 
ed to  show  that  the  prosecutrix  did  Inform 
others  of  the  conduct  of  the  defendant; 
that  she  left  home  a  short  time  after  the 
occurrences  charged  In  the  Information; 
and  that  complaint  concerning  it  was  flied 
with  a  Justice  of  the  peace  about  two 
months  thereafter.  The  instructions  con- 
cerning the  consideration  of  the  evidence 
were  In  all  other  respects  eminently  fair  and 
proper.  The  court  might  have  properly  In- 
structed the  Jury  concerning  Naomi  Moore's 
complaint  of  the  defendant's  conduct,  but 
the  requested  Instruction  assumed  that  com- 
plaint had  not  been  made,  and  the  instruc- 
tion was  an  invitation  to  the  Jury  to  find 
that  the  complainant  had  not  resisted.  It 
was  not  prejudicial  error  to  refuse  the  in- 
struction requested.  Johnston  v.  Clements, 
25  Kan.  376;  Baughman,  Sheriff,  t.  Penn., 
33  Kan.  504,  6  Pac.  890;  Mo.  Pac.  R.  Co.  t. 
Carpenter,  44  Kan.  257,  24  Pac.  462;  RaU- 
way  Co.  V.  McClure,  68  Kan.  109,  48  Pac. 
566. 

The  court  Instructed  the  Jury  that — 

"Before  the  defendant  can  be  convicted  of 
the  charge  contained  in  the  information,  it  is 
incumbent  upon  the  state  to  prove  and  establish 
by  the  evidence  and  beyond  a  reasonable  doubt 
each  one  of  the  essential  elements  of  the  in- 
formation.   These  essential  elements  are: 

"First,  that  on  or  about  the  15th  day  of 
February,  1921,  the  defendant  did  attempt  to 
forcibly  ravish  and  carnally  know  Naomi  Moore, 
or  within  2  years  prior  to  the  20th  day  of  April, 
the  time  when  this  action  was  commenced." 

[S]  The  defendant  complains  of  this  in- 
struction, and  cites  State  v.  Abbott,  65  Kan. 
139,  69  Pac.  160.  There  the  charge  was 
rape.    This  court  them  said: 

"The  defendant  set  up  as  a  defense  an  alibi, 
and  introduced  evidence  tending  to  prove  that 
on  Saturday,  June  15,  he  was  in  another  placa, 
some  considerable  distance  away;  that  he  was 
five  miles  away  from  the  alleged  scene  of  th« 
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crime  on  June  22,  and  that  he  was  at  the  dty 
of  Howard  oo  Saturday,  June  29.  The  court 
instracted  the  jury  that  one  of  the  defenses 
interposed  by  the  defendant  was  an  alibi,  and 
that  the  fact  that  the  defendant  was  present 
at  the  time  and  place  the  offense  was  com- 
mitted must  be  proven  by  the  state  beyond  a 
reasonable  doubt.  In  another  instruction,  how- 
ever, the  court  told  the  Jury  that  it  was  'not 
necessary  that  the  precise  date  of  the  commis- 
sion of  the  oftense  be  proven  if  it  is  established 
beyond  a  reasonable  doubt  by  the  evidence  that 
said  offense  charged  or  included  therein  waa 
committed  within  2  years  just  preceding  the 
rommencement  of  the  prosecution.'"  65  Kan. 
pp.  142-143,  69  Pac.  160,  161. 

The  Judgm^it  of  convictloii  was  reversed 
liecause  "the  unqualified  Instmctlon  as  to 
time  was  misleading  and  erroneous."  65 
Kan.  144,  69  Pac.  162.  In  the  present  ac- 
tion, the  court  Instructed  the  Jury  as  fol- 
lows: 

"Now,  it  is  claimed  by  the  state,  and  charg- 
ed in  the  information,  that  on  or  about  the 
15th  day  of  February,  1921  •  *  •  [the  de- 
fendant did  the  acts  named  in  the  instruction]. 
Now,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  at  the  time  and  place 
as  claimed  by  the  state  the  defendant  did 
*  *  *  [again  describing  the  acts  named  in 
the  instruction],  then  and  in  such  case  he  wonid 
be  guilty  of  the  offense  as  charged  in  the  in- 
formation, and  you  should  so  find.  But  if,  upon 
the  other  hand,  he  was  not  at  his  home  at  the 
time  claimed  and  was  elsewhere,  this  fact  if 
believed  by  you  would  constitute  a  complete 
defense  to  the  charge,  because  if  the  defendant 
was  not  present  at  the  time  and  place  as 
claimed  by  the  state  the  offense  was  committed, 
then  it  follows  as  a  maimer  of  course  that  he 
could  not  be  guilty  of  the  offense.  And  in  this 
connection  I  may  say  to  yon  that,  if  you  en- 
tertain a  reasonable  doubt  after  a  consideration 
of  all  the  facts  and  circumstances  shown  upon 
the  trial  whether  or  not  the  defendant  was 
present  at  his  home  as  claimed  by  the  state 
at  the  time  it  was  claimed  he  was  there  and 
perpetrated  the  offense,  then  that  doubt  should 
be  resolved  in  favor  of  the  defendant,  and  he 
should  be  acquitted." 

The  difference  between  the  instruction  in 
the  Abbott  Case  and  that  in  the  present  case 
is  as  follows:  In  the  Abbott  Case,  the  Jury 
was  told  that  it  was  not  necessary  to  prove 
the  precise  date  of  the  commission  of  the 
offense  if  It  was  established  beyond  a  rea- 
sonable doubt  that  the  offense  had  been  com- 
mitted within  2  years  preceding  the  com- 
mencement of  the  prosecution.  Here,  the 
Jury  was  specifically  told  that  if  the  defend- 
ant was  not  at  home  at  the  time  dalmed  by 
the  state,  he  must  be  acquitted,  and  that  If 


the  Jury  entertained  a  reasonable  doubt  of 
the  presence  of  the  defendant  at  his  home, 
as  claimed  by  the  state  at  the  time  It  was 
claimed  he  was  there  and  perpetrated  the 
offense,  he  should  be  acquitted.  The  state 
claimed  and  the  evidence  tended  to  prove 
that  the  offense  was  committed  on  one  of 
two  certain  dates.  If  the  first  of  the  court's 
instruction  as  quoted  stood  alone,  a  reversal 
of  the  judgment  would  be  compelled;  but 
it  did  not  stand  alone,  nor  prominent.  It 
could  not  have  misled  the  Jury.  The  instruc- 
tions were  clear  and  distinct  that  the  state 
must  prove  beyond  a  reasonable  doubt  that 
the  defendant  was  present  at  the  time  and 
place  claimed  by  the  state. 

[I]  9.  The  defendant  complains  of  evi- 
dence Introduced  by  the  plaintiff  to  show 
solicitations  made  by  the  defendant  to  the 
complainant  on  a  number  of  occasions  prior 
to  the  one  charged  in  the  Information.  The 
evidence  tended  to  show  that  in  some  of 
those  solicitations  the  defendant  threatened 
to  use  force.  That  evidence  was  competent 
to  show  the  intention  of  the  defendant  at 
the  time  of  the  acts  for  which  he  was  tried. 
State  ▼.  Bums,  35  Kan.  387,  11  Pac.  161; 
State  V.  Shumaker,  103  Kan.  741,  175  Pac. 
978,  and  cases  there  dted. 

[10]  10.  Naomi  Moore  left  home  a  few 
days  after  the  commission  of  the  acts  charg- 
ed in  the  Information,  and  went  to  Newton. 
On  her  cross-examination,  it  was  shown  that 
while  she  was  there,  Frank  Hawver,  a 
neighbor  of  the  defendant,  went  to  Newton 
and  talked  to  ber;  that  they  returned  to 
St.  John  on  the  same  train;  and  that  on 
the  day  of  the  return,  the  complaint  in  this 
action  was  filed  before  a  Justice  of  the  peace. 
The  defendant  sought  to  have  Naomi  Moore 
detail  the  conversation  between  her  and 
Frank  Hawver,  but  it  was  excluded  on  the 
objection  of  the  state  on  the  ground  that  it 
wos  not  proper  cross-examination.  The  de- 
fendant argues  that  this  was  error.  Frank 
Hawver  was  not  a  witness.  What  Naomi 
Moore  said  to  him  was  wholly  Immaterial, 
unless  something  that  she  did  say  to  him 
was  contradictory  to  some  of  her  evidence 
on  the  witness  stand.  Such  contradiction 
could  have  been  shown  by  way  of  impeach- 
ment If  a  proper  foundation  had  been  laid 
therefor  and  proper  questions  had  been  ask- 
ed. That  was  not  done.  It  was  not  error 
to  exclude  the  conversation  between  Naomi 
Moore  and  Frank  Hawver  from  the  cross- 
examination. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 
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STANHOPE     V.     RURAL     HIGH     SCHOOL 

DIST.    NO.    I    OF    GREENWOOD 

COUNTY  St  at.     (No.  23929.) 

(Supreme  Court  of  Kansas.    Ifarcb  11,  1922.) 

fSvllabtu  ly  the  Court.) 

1.  Appeal  and  error  (8=>I54(I),  781(1)— DIv 
Bilsia]  of  appeal  from  a  Judgment  holding  pro- 
oeeitlngs  for  high  school  building  bonds  In- 
valid held  not  justified  because  of  another 
•lection  or  because  appeHant  called  such 
other  eieotiott. 

When  the  proceedings  leading  up  to  a  pro- 
posed issue  of  school  bonds  to  erect  a  high 
school  building  are  held  invalid  by  a  district 
court,  atid  the  judgment  is  brought  to  this  court 
for  review,  and  pending  the  appeal  another  bond 
election  is  duly  called  and  held  on  the  prop- 
osition to  vote  another  and  different  amount  of 
bonds,  an^  such  proposition  is  defeated  at  the 
election,  neither  the  discharge  of  the  district 
officers'  duty  in  calling  the  second  election, 
nor  the  election  Kself,  nor  the  levying  of  a 
tax  to  provide  a  fund  to  erect  a  school  build- 
ing, is  sufficient  to  justify,  a  dismissal  of  the 
appeal,  nor  did  the  discbarge  of  their  official 
duties  operate  as  an  estoppel  of  their  right  to 
prosecute  their  appeal. 

2.  Schools  and  school  districts  9=397  (4)— No- 
tices of  bond  election  on  printed  forms  with 
blank  spacM  fliled  In  with  Ink  haid  to  comply 
with  statute. 

Notices  of  a  school  bond  election  on  printed 
forms  prepared  by  the  state  Bchool  fund  com- 
mission for  general  use  throughout  the  state, 
but  necessarily  contnining  blank  spaces  in  which 
time,  place,  and  similar  details  were  inserted 
with  pen  and  ink,  were  in  due  form  and  suffi- 
ciently complied  with  the  statutory  provision 
that  such  notices  be  printed  or  typewritten. 

3.  Schools  and  school  distrkits  #=997(4)— Propt- 
osltlon  to  vote  bonds  held  sufflclently  prvdse 
as  to  location  of  site. 

A  proposition  to  vote  bonds  for  the  erec- 
tion of  a  high  school  building  "upon  a  suitable 
site  to  be  selected  in  Reece,  Greenwood  county, 
Kan.,"  is  a  sufficiently  precise  location  of  the 
site  to  answer  the  purpose  of  the  election,  fol- 
lowing Miely  v.  Metzger,  97  Kan.  804,  156 
Pae.  753,  and  School  District  v.  Davis,  99  Kan. 
185,  160  Pac.  1008. 

4.  Signatures  €=s>4  —  Person's  name  may  be 
signed  for  him  at  his  direction  as  validly  as  by 
himself. 

Where  a  person's  name  is  signed  for  him  at 
bis  direction  and  in  his  presence  by  another, 
the  signature  becomes  his  own,  and  has  the 
same  validity  as  if  written  by  himself. 

5.  Sclicols  and  school  districts  «=>97(4)— 
Words  In  bond  election  notice  held  mere  sur- 
plusage not  affecting  validity. 

On  the  printed  form  of  notice  calling  a 
rural  high  school  bond  election,  the  words, 
"Board  of  County  Commissioners,"  followed 
the  blank  lines  for  the  signatures  of  the  offi- 
cers calling  the  election.  The  notice  contained 
the  signatures  and  official  titles  of  the  officers 


calling  the  election,  but  the  words  "Board  of 
County  Commissioners"  were  not  stricken  oot. 
Held,  that  these  words  were  mere  surplusage 
and  did  not  affect  the  validity  of  the  noticea. 

6.  Schools  and  school  districts  «=397  (4)— Aus- 
tralian ballot  law  held  not  applicable  to  school 
bond  election. 

Under  the  Rural  High  School  Law  (chapter 
284,  Laws  1917),  a  bond  election  may  la  wf ally 
be  conducted  in  the  same  manner  as  an  ordinary 
school  district  election,  and  in  such  case  the 
Australian  ballot  law,  which  is  designed  for 
use  in  subdivisions  of  the  state  larger  than  a 
school  district,  has  no  application,  following 
Abrahams  t.  School  District,  97  ELan.  325, 
155  Pac.  16. 

7.  Schools  and  school  districts  «=997(4)— Bal- 
lot in  connection  with  notices  safllciout  to 
secure  intelligent  expreasion  of  will  of  olae- 
tors  held  valid. 

The  ballot  used  in  this  bond  election,  when 
read  in  the  accompanying  light  of  the  official 
notices  calling  the  election,  was  sufficient  for 
the  purpose  of  securing  an  intelligent  expres- 
sion of  the  will  of  the  electors  thereon,  and 
was  valid. 

Appeal  from  District  Court,  Oremwood 
County. 

Action  by  A.  B.  Stanhope  against  Rural 
High  School  District  Ko.  1  of  Greenwood 
County  and  others.  Judgm^it  for  plalntlft 
enjoining  l)ond  Issue  and  the  levying  and 
collection  of  taxes,  and  the  defendant  school 
board  appeals.  Reversed  and  remanded,  n'ith 
Instructions  to  enter  judgment  for  the  de- 
fendants. 

Long,  Cowan  &  Depew,  Forest  D.  Slefliin, 
James  G.  Martl^,  and  James  Q.  Norton,  all 
of  Wichita,  for  appellants. 

Wicker  &  Badger,  of  Eureka,  for  appellee^ 

DAWSON,  J.    The  plaintiff  as  a  taxpayer 

brought  this  action  to  enjoin  the  defendant 
district  board  of  a  Greenwood  county  rural 
high  school  from  issuing  bonds  in  the  sum 
of  $50,000  whldi  the  district  had  voted  for 
the  purpose  of  constructing  a  school  building. 
Plaintiff  alleged  that  the  proposed  issue  was 
subject  to  certain  inflrmities;  that  the  no- 
tices of  the  election  were  neither  printed  nor 
typewritten  as  the  statute  requires,  that  tbe 
site  of  the  proposed  school  building  was  not 
definitely  fixed,  that  some  of  the  notices  were 
not  personally  signed  by  the  members  of  the 
school  board,  that  in  some  of  the  notices  the 
members  of  the  school  board  erroneously 
designated  themselves  as  the  board  of  county 
commissioners  and  not  as  the  rural  higb 
school  board,  and  that  the  ballot  used  at 
the  election  did  not  conform  to  the  require- 
ments of  the  general  election  law  relating  to 
tbe  submlisslon  of  special  proposlttans  to  be 
voted  on  by  the  peopla 

The  trial  court  gave  judgment  In  favor  of 
plaintiff,  enjoining  the  bond  issue  and  the 
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levying  and  collection  of  taxes  thereon ;  and 
tbe  scbool  board  api)eal8. 

[1]  The  plaintiff  flies  In  this  court  a  mo- 
tion to  dismiss  for  the  reason  that,  after  the 
Judgment  In  the  trial  court,  another  bond 
election  was  held  pursuant  to  a  call  of  the 
defendant  school  board,  at  which  election 
tbe  proposition  to  issue  bonds  for  the  con- 
stroction  of  a  high  school  building  was  de- 
feated ;   and  that — 

In  80  doing,  the  defendants  "have  treated  the 
judgment  of  the  district  court  in  this  action 
ns  valiti,  binding  and  proper,  and  said  actions 
of  the  appellants  in  calling  said  special  election 
as  aforesaid  and  resubmitting  the  question  of 
tbe  issuance  of  bonds  for  the  erection  of  a 
high  scbool  in  said  district  and  making  tax 
levy  for  school  building  are  inconsistent  with 
tlie  invalidity  of  said  judgment,  aijd  by  reason 
of  said  facts  the  appellants  are  now  estopped 
to  question  the  propriety  of  the  judgment  ren- 
dered by  the  district  court  in  this  action  and 
are  now  estopped  from  prosecuting  this  ap- 
peal." 

It  seems  pr<q;>er  to  consider  this  motion 
first.  At  the  oral  argument,  we  were  advised 
by  counsel  that  the  second  bond  election  was 
held  on  the  proposition  to  vote  bonds  in  the 
sum  of  $30,000  to  er&ct  a  high  school  build- 
ing. Now,  the  electors  who  gave  their  ap- 
proval to  an  issue  of  $50,000  might  well  con- 
sider that  an  issue  of  $30,000  was  Inadequate, 
or,  if  tbe  $50,000  issue  should  be  held  by  this 
court  to  be  vaUd,  the  additional  $30,000 
would  be  unnecessary  and  superfluous.  Fur- 
thermore, if  a  proper  petition  for  the  calling 
of  the  second  bond  election  was  duly  present- 
ed to  the  defendant  board.  It  bad  no  choice 
but  to  call  the  election.  The  performance  of 
its  legal  duty  did  not  operate  as  an  estoppel. 
Neither  did  the  levying  of  a  tax  for  a  school 
building.  Tbe  collection  of  such  a  tax  will 
merely  diminish  the  amount  of  bonds  whidi 
the  school  board  vrill  be  required  to  issue. 
Laswell  v.  Seaton,  107  Kan.  439,  191  Pac. 
266.    This  motion  to  dismiss  must  be  d^iied. 

The  trial  court  found  generally  for  the 
plalntifT,  without  Indicating  which  of  the  sev- 
eral grounds  of  objection  to  the  bond  Issue 
wa.<3  the  basis  of  its  judgment.  This  will  re- 
quire us  to  examine  all  the  objections — ^a 
task  somewhat  tedious,  but  by  no  means  dif- 
ficult. 

[2]  Taking  these  in  order,  the  first  objec- 
tion was  that  the  notice  was  neither  printed 
nor  typewritten  as  the  statute  requires.  The 
statute  says  that  printed  or  typewritten  no- 
tices of  a  bond  election  shall  be  posted  on  the 
door  of  each  schoolhouse  in  the  rural  high 
school  district  Laws  1917,  c.  284,  §§  2,  5. 
The  notices  so  posted  were  on  the  printed 
forms  furnished  by  the  state  superintendent 
of  public  instruction  and  the  other  members 
of  the  school  fund  commission.  The  notice 
itself  is,  of  course,  mandatory  (State  v.  Bent- 
ley,  80  Kan.  227,  101  Pae.  1073);  but  the 
form,  printed  or  typewritten.  Is  directory  and 
merely  for  ease  of  lability  (Jones  v.  State, 


1  Kan.  273;  GDleland  v.  Sdiuyler,  9  Kan. 
569,  686,  687 ;  36  Qya  1167  et  seq.).  These 
prepared  and  printed  forms,  being  made  for 
general  use  throughout  the  state,  necessarily 
have  Idank  spaces  which  are  to  be  filled  up 
with  the  appropriate  details  of  time,  place, 
etc.,  pertinent  to  the  particular  locality 
where  they  are  to  be  used.  1%at  these  de- 
tails were  written  in  with  v^n  and  ink,  or 
otherwise  legibly  Inserted,  in  the  blank  sxwces 
of  the  regular  printed  forms  of  notices,  de- 
tracts naught  from  the  validity  of  the  notices. 
The  objection  to  tbe  form  of  the  notices  has 
no  merit 

[S]  The  next  alleged  defect  In  tbe  proceed- 
ings was  that  tbe  election  notices  did  not  def- 
initely state  the  site  of  the  proposed  building. 
The  notice  Invited  the  electors  to  vote  on  a 
bond  proposition  for  a  high  school  building 
"upon  a  suitable  site  to  be  selected  In  Reece, 
Greenwood  county,  Kan."  From  a  glance  at 
the  map  we  learn  that  Reece  is  a  village  on 
a  railway  a  few  miles  west  of  the  county 
seat-  Surely  that. was  a  sufficient  designa- 
tion. We  have  hrid  that  a  site  defined  as 
"within  Osawkle,  Kan.,"  was  sufficiently  def- 
inite (Mlely  V.  Metzger,  97  Kan.  804, 156  Pac. 
753) ;  and  that  "within  or  near  the  village  of 
Rantoul"  was  likewise  sufficient  (School  Dis- 
trict V.  Davis,  99  Kan.  185, 160  Pac.  1008). 

[4]  The  third  defect  urged  was  that  the  of- 
ficers of  the  district  did  not  In  fact  sign  the 
notices — ^that  one  of  them  signed  the  names 
of  the  others.  But  the  others  sanctioned  the 
signatures,  which  were  written  In  their  pres- 
ence. It  is  famllar  law  that,  where  a  person's 
name  Is  signed  for  him  at  his  direction  and 
in  his  presence  by  another,  the  signature  be- 
comes his  own,  and  has  precisely  the  same 
validity  as  if  he  had  written  it  himself.  Note 
In  22  Jj.  R.  A.  297:   36  Cyc.  450. 

[6]  Tet  another  defect  pressed  on  our  at- 
tention arose  from  the  failure  of  the  draughts- 
man who  filled  out  the  printed  notices  to  strike 
out,  at  the  foot  of  the  places  for  signatures, 
the  words  "Board  of  County  Commissioners." 
These  rural  high  school  bond  elections  are 
frequently  and  properly  called  by  the  coun- 
ty commissioners  at  the  same  time  that 
the  vote  is  being  taken  to  organize  such  high 
school  districts  in  which  cases  they  sign  the 
notices  for  tiie  bond  elections.  Laws  1917,  c. 
284,  §  2.  But  If  the  district  Is  fully  organized 
and  has  an  official  board  of  Its  own,  the  lat- 
ter, of  course,  should  call  the  bond  election. 
Stewart  v.  Glsh,  100  Kan.  206,  198  Pac.  259. 
It  so  often  happens,  however,  that  such  bond 
elections  are  called  by  the  county  coihmls- 
sloners  that  the  printed  forms  of  notices  for 
such  elections  are  prepared  for  their  signa- 
tures as  "the  Board  of  (3ounty  Commission- 
ers." In  the  case  before  us,  the  notices  were 
signed  thus: 

"Bert  Seymore,  Director 
"J.  J.  Klehi,  Clerk 
"R.  V.  Dyer,  Treasurer 
*^oard  of  County  Commissionen." 
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The  words  "Board  of  County  Gmnmlsslon- 
ers"  should  have  been  stricken  out;  but  the 
titles  of  the  school  officers  followed  their  sig- 
natures, their  authority  to  sign  and  call  the 
bond  election  was  not  questioned  nor  ques- 
tionable; and  the  uncanceled  words  were 
clearly  superfluous  and  could  have  misled 
nobody. 

[6]  The  final  objection  to  the  proposed 
bond  issue  went  to  the  form  ot  the  baUot, 
which  was  as  follows : 

"Official  Ballot 

"To  vote  in  favor  of  the  proposition  aDbniit- 
ted  on  this  ballot,  make  an  (X)  mark  in  the 
square  opposite  the  word  'Tea.' 

"To  vote  against  the  proposition  submitted 
on  this  ballot  make  a  cross  (X)  mark  in  the 
square  opposite  the  word  'No.' 

"Shall  the  following  be  adopted? 

"For  the  bonds  as  proposed  Tes  [      ] 

"Against  the  bonds  as  proposed         No  [      J 

"Indorsements  on  ballot: 

"Official  Ballot  Bond  Election,  Beece  Rural 
High  School  Dist.  No.  1.  March  26,  1821. 
J>ba  Klein,  District  Clerk." 

It  is  contended  by  plaintiff  that  this  form 
of  ballot  does  not  comply  with  the  provisions 
of  section  4210  of  the  General  Statutes  of 
1915,  whidi  prescribes  the  form  of  ballot  to 
be  used  for  the  submission  of  constitutional 
amendments  and  other  propositions  referred 
to  the  electors  for  their  approval  or  rejection 
at  general  elections.  This  section  is  part  of 
the  Australian  ballot  law  adopted  La  1897 
(chapter  129)  and  later  amendments.  The 
first  section  of  the  act  restricts  its  use  to  elec- 
tions in  political  "subdivisions  larger  than  a 
sdiool  district."  So  we  start  with  the  gen- 
eral proposition  that  elections  concerning 
school  district  affairs  are  not  within  the  pur- 
view of  the  Australian  ballot  law.  Lathen 
V.  Campbell,  7  Kan.  App.  388,  61  Pac.  931. 
This  rural  high  school  statute  itself  provides : 

"All  elections  held  under  the  provisions  of 
this  act  shall  be  governed  by  the  general  elec- 
tion laws  of  the  state  when  not  contrary  to 
this  act."    Part  of  section  2,  c.  284,  Laws  1917. 

"That  no  bonds  shall  be_  issued  unless  au- 
thorized by  an  election  held 'in  accordance  with 
section  2  of  this  act  or  by  an  election  held  in 
accordance  with  sections  9177  akd  9178  of  the 
General  Statutes  of  1915."  Part  of  section  6, 
Id. 

Sections  9177  and  9178  of  the  General  Stat- 
utes of  1915  govern  matters  of  bond  elections 
and  bond  issues  in  common  school  districts. 
It  has  been  hold  that  the  Australian  ballot 
law  does  not  apply  to  bond  elections  in  com- 
mon school  districts  (Abrahams  v.  School 
District,  97  Kan.  325,  156  Pac.  16),  and  this 


statute  of  1917  specifically  provides  that 
bond  elections  In  rural  high  school  districts 
may  be  conducted  In  the  same  manner  as 
bond  elections  In  common  school  districts. 
Nothing  said  in  Miely  v.  Metzger,  97  Kan. 
804,  156  Pac.  753,  or  State  ex  reL  v.  McPher- 
son  County,  107  Kan.  144,  147,  190  Pac.  694, 
qualifies  or  limits  the  rule  announced  in 
Abrahams  v.  School  District,  supra. 

[7]  Furthermore,  there  was  very  little  the 
matter  with  the  form  of  the  ballot  used  In 
this  election,  even  if  the  Australian  ballot 
law  were  held  to  govern  it.  The  notices  of 
the  election  fully  stated  the  proposition  upon 
which  the  people  were  called  upon  to  regis- 
ter their  win.  The  proposition  as  abridged 
on  the  ballot  did  not  mislead  the  voters.  An 
analogous  case,  t/iun  t.  Omaha,  76  Netx  563, 
107  N.  W.  983,  is  in  point.  There  the  electors 
of  the  city  of  Omaha  used  a  voting  machine 
to  register  their  will  on  a  proposition  to  issue 
bonds  to  pay  for  fire  engine  houses.  On  the 
ballot  label  on  the  voting  machine  the  propo- 
sition necessarily  had  to  be  greatly  abridged, 
but  the  election  was  held  valid  nevertheless. 
The  court  said: 

"The  inscription  on  the  baUot  label  was  not 
intended  to  furnish  information  to  the  voter 
in  detail  as  to  the  object  of  the  election.  The 
prodamation  was  notice  of  the  election  and 
fully  informed  the  electors  of  the  object  of  the 
election.  The  object  of  the  inscription  wiis 
to  instruct  the  voter  as  to  how  he  might  In- 
telligently vote  on  the  question  of  which  the 
proclamation  gave  him  notice.  For  this  pur- 
pose the  inscription  was  sufficient  and  within 
the  provisions  of  the  law."  76  Neb.  559,  107 
N.  W.  085. 

We  have  often  held  that  irregularities  in 
elections,  where  there  had  been  departures 
from  directory  provisions  of  the  statute,  did 
not  vitiate  such  elections  where  such  irregu- 
larities did  not  frustrate  or  tend  to  prevent 
the  free  e-vpression  of  the  electors'  Intentions, 
nor  otherwise  to  mislead  them.  And  there  is 
no  room  for  such  an  Intimation  here.  See 
State  ex  rel.  v.  Meager,  26  Kan.  395 ;  dark 
V.  Com'rs  of  Montgomery  Co.,  33  Kan.  202, 
6  Pac.  311,  52  Am.  Rep.  526;  Wilds  v.  State 
Board  of  Canvassers,  50  Kan.  144,  82  Pac. 
136 ;  Parker  v.  Hughes,  64  Kan.  216,  67  Pac. 
637,  58  L.  B.  A.  275,  91  Am.  St.  Bep.  216: 
Mathewson  v.  Campbell,  91  Kan.  625,  138 
Pac.  637. 

It  must  therefore  be  held  that  there  was 
no  infirmity  in  the  proceedings  leading  up 
to  this  proposed  issue  of  bonds. 

The  judgment  of  the  district  court  la  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  enter  judgment  for  defendants. 

All  the  Justices  coocarrtng. 
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PETEFISH  V.  MORRISON.     (No.  23574.) 

(Supreme  Court  of  EansaB.    Mftrcb  11,  1922.) 

(SyUahiu  hy  th»  Court.) 

Physldant  and  surgeons  «=»I8(8)  —  Evidence 
held  to  sustain  a  verdict  and  judgment  against 
a  physician  for  malpractice. 

The  record  in  an  action  for  damages  against 
a  pbysidan  for  negligence  in  his  treatment  and 
rare  of  an  injured  patient  examined,  and  no 
error  discerned  therein. 

Appeal  from  District  Court,  Iilnn  County. 

Action  by  U.  E.  Peteflsh  against  S.  D.  Mor* 
risoii.     Verdict  and  judgment  for  plaintiff. 
.  Motion  for  new  trial  overruled,  and  the  de- 
fendant appeals.    Aflarmed. 

Chas.  F.  Trlnkle,  of  La  Cygne,  for  appel- 
lant. 
John  A.  Hall,  of  Pleaaantou,  for  appellee. 


DAWSON,  J.  This  was  an  action  for 
damages  against  a  physician  because  of  his 
alleged  negligence  in  the  care  and  treatment 
of  the  plaintiff's  broken  leg.  Her  right  leg 
was  broken  near  the  ankle,  and  the  defend- 
ant was  called  upon  to  treat  the  injured 
member.  He  dressed  the  broken  limb  and 
braced  it  with  a  splint,  and  propped  the  foot 
straight  forward  with  a  pillow.  The  weight 
of  the  foot  caused  It  to  turn  outward,  and  in 
that  position  the  fracture  healed,  so  that 
now,  as  the  plaintiff  walks,  her  right  foot 
turns  outward  at  an  angle  of  nearly  90  de- 
grees. 

Issues  were  joined,  and  the  cause  was  tried 
before  a  Jury,  which  returned  a  verdict  f<Mr 
plaintiff,  and  judgment  was  rendered  there- 
on. A  motion  for  a  new  trial  was  filed  and 
overruled,  and  this  is  assigned  as  error. 

This  court  has  carefully  read  the  abstract 
and  counter  abstract  in  this  case,  and  also 
the  briefs  of  counsel,  but  we  find  little  there- 
in which  would  be  profitable  to  discuss.  It 
is  urged  that  the  verdict  and  judgment  is 
not  supported  by  "any  substantial  evidence." 
One  e.\pert  witness,  an  orthopedic  surgeon, 
testified: 

"It  is  elementary  in  setting  fractures  that 
the  limb  must  be  placed  in  a  normal  position, 
and  the  limb  immobilized  and  held  firmly  by 
some  method  in  its  normal  position  until  the 
bones  have  an  opportunity  to  mend;  that,  if 
the  foot  was  rotated  outward,  that  was  suffi- 
cient notice  that  the  foot  should  be  put  back 
in  a  normal  position  and  held  there,  independ- 
ent of  whether  an  X-ray  was  available  or  not." 

Many  witnesses  testified  for  plaintiff  that 
this  precaution  to  keep  the  foot  in  position 
was  not  taken,  and  that  it  was  permitted  to 
lay  over  and  outward  to  the  right.  The  de- 
fendant's visits  to  his  patient,  the  plaintiff, 
continued  off  and  on  for  about  three  weeks 
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before  he  discovered  that  her  foot  was  evert- 
ed, by  which  time  the  cartilaginous  substance 
had  so  far  formed  that  the  foot  could  only 
have  been  straightened  by  more  pain  and  suf- 
fering; and  the  record  shows  that  the  af- 
flicted woman  had  certainly  borne  enough  of 
that,  partly  owing  to  the  wrong  position  of 
her  foot  while  the  fracture  was  healing. 
There  was  evidence  for  defendant  that  the 
foot  was  correctly  placed  and  the  fracture 
properly  treated;  and  it  is  argued  for  de- 
fendant that  he  undertook  to  render  limited 
services  only;  that  he  told  her  she  should 
go  to  a  hospital  where  an  X-ray  photograph 
of  her  Injury  could  be  taken  and  where 
she  could  receive  more  attention;  that  her 
accident  occurred  during  an  epidemic  of 
"flu";  that  he  had  so  many  patients  he  was 
going  night  and  day,  sleeping  only  three  or 
four  hours  in  the  twenty-four,  at  the  time, 
etc.;  and  that  the  eversion  of  the  foot 
was  caused  by  plaintiff's  own  negligence. 

The  trial  court's  instructions  are  not  be- 
fore us.  Doubtless  the  Jury  were  correctly 
Instructed  on  these  matters  so  far  as  they 
affected  the  defendant's  liability;  but  the 
disputed  facts  are  all  disposed  of  by  the 
Jury's  verdict. 

The  record  shows  no  basis  for  the  argu- 
ment that  the  defendant  did  not  have  a  fair 
trial,  nor  any  error  in  the  trial  court's  re- 
fusal to  grant  a  new  triaL 

Affirmed. 

All  the  Justices  concorrlns. 


(62  Mont.  254) 

BENSON-STABECK  CO.  V.  RESERVATION 
FARMERS' GRAIN  CO.  etal.    (No.  4576.) 

(Supreme  Court  of  Montana.    Jan.  31,  1922. 
Rehearing  Denied  April   5,   1922.) 

i.  Gaming  ®=>I4— Sale  for  future  delivery  by 
one  not  having  goods  valid,  but  not  If  pay> 
ment  of  differences  in  prices  intended. 
In  the  absence  of  statutory  regulation,  a 
contract  for  the  sale  of  goods  for  future  de- 
livery is  valid,  though  the  seller  has  not  the 
goods,  nor  any  means  of  getting  them  other 
than  to  go  into  the  market  and  buy  them,  but 
such  a  contract  is  only  valid  when  the  parties 
really  intend  and  agree  that  the  goods  are  to 
be  delivered  and  the  price  paid;  and,  if  the 
real  Intent  is  that  one  party  is  to  pay  the  oth- 
er the  difference  between  the  contract  and  mar- 
ket prices  at  the  date  fiied  for  delivery,  the 
transaction  is  a  wager,  and  is  null  and  void. 

2.  Gaming    <S=>I4— Botli    parties    must   Intend 

payment  of  differences  in  price  to  invalidate 

contract. 

To  invalidate  a  contract  of  sale  for  future 

delivery  as  a  wagering  one,  both  parties  must 

intend  that  instead  of  delivery  there  shall  be  a 

mere  payment  of  the  difference  between  the 

contract  and  market  prices. 
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3.  Gaming  «=»49(l)— Sales  for  fature  Mlvary 
presumed  valid. 

As  a  general  rale,  contracts  for  the  sale 
of  grain,  etc.,  for  futore  delivery,  are  presum- 
ed lawful  and  valid,  and  it  Is  presumed  that 
they  will  be  carried  out  by  actual  delivery  or 
settled  in  some  way  sanctioned  by  law,  and  the 
burden  is  on  the  party  assailing  the  trans- 
action to  show  an  intention  by  both  parties  to 
settle  by  a  payment  of  market  differences. 

4.  Gaming  «=949 (3)— Intent  to  svttle  by  pay- 
ment of  market  differences  need  not  be  prov- 
ed by  statements  or  declarations. 

The  intent  of  the  parties  to  a  sale  for  fu- 
ture delivery  as  to  actually  delivery  or  settle- 
ment by  payment  of  market  differences  need 
not  be  established  by  declarations  or  state- 
ments of  the  party  showing  such  intention  or 
understanding,  bnt  may  be  determined  from  all 
the  facts  and  circumstances  surrounding  the 
transaction. 

5.  Gaming  €=>49(3)— Statements  of  parties  as 
to  Intent  may  ba  overborne  by  faots  and  olr- 
cumstanoes. 

Statements  of  the  parties  to  a  sale  for 
future  delivery  as  to  their  intent  respecting 
delivery,  or  settlement  by  payment  of  market 
differences,  may  be  overborne  by  the  facts  and 
circumstances. 

6.  Gaming  <s=350( I)— Question  wlietlier  sale* 
were  wagering  transactions  Is  for  Jury  when 
reasonable  men   miglit  differ. 

If  there  is  any  substantial  and  competent 
testimony  upon  which  reasonable  men  might 
differ  as  to  the  intention  of  the  parties  to  a 
sale  of  grain  for  future  delivery  at  the  time  the 
contracts  were  entered  into,  the  question 
whether  it  was  intended  to  settle  by  a  pay- 
ment of  market  differences  is  properly  anb- 
mitted  to  the  jury. 

7.  Gaming  «=»50( I)— Evidence  held  to  make 
question  for  Jury  as  to  whether  sales  for 
future  delivery  were  gambling  transactions. 

In  an  action  on  a  note  given  a  grain  com- 
mission merchant  for  an  indel>tedDe8s  grow- 
ing out  of  purchases  and  sales  of  grain  for 
future  delivery,  evidence  held  to  make  a  ques- 
tion for  the  jury  whether  the  transactions  were 
gambling  transactions,  in  that  actual  delivery 
was  not  intended. 

8.  Gaming  «=>49(3)— Tliat  sales  for  future 
delivery  were  margin  transactions  not  con- 
clusive, but  may  be  considered. 

The  fact,  standing  alone,  that  purchases 
and  sales  of  grain  for  future  delivery  were 
margin  transactions  is  not  sufficient  to  stamp 
tbem  as  wagering  contracts,  bnt  may  be  con- 
sidered in  connection  with  otber  competent 
testimony  tending  to  show  an  illegal  contract, 
in  determining  the  intention  of  the  parties. 

Commlasioners*  Opinion. 
Appeal    from    District    Court,    Missoala 
County;   Theodore  Lentz,  Jadge. 

Action  by  the  Benson-Stabeck  Company 
against  the  Reservation  Farmers'  Grain  Com- 
pany and  others.  I'rom  a  Judgment  for  de- 
fendant, and  an  order  dmylng  a  new  trial, 
plaintiCT  appeala    AtBraied. 


A.  N.  Wbltlock,  of  Mlssonla,  O.  W.  Bd- 
den,  of  Lewistown,  and  Mnlroney  ft  Mal- 
roney,  of  Missoula,  for  appellant 

Bnssell  &  Madeen  and  William  Wayne,  all 
of  Mlssonla,  for  respondents. 

STABS,  C.  0.  This  Is  an  acUon  on  a 
promissory  note.  The  plainUff  Is  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Minnesota,  transacting  business  as  a  grain 
commission  merchant  at  Minneapolis  and 
Duluth,  under  a  license  issued  by  the  State 
Railroad  and  Warehouse  Commission  of  that 
state,  and  duly  bonded  as  such.  It  is  a 
member  of  the  Chamber  of  Commerce  of 
Minneapolis  and  also  of  the  Chamber  of 
Commerce  Clearing  Association  of  said  city, 
both  of  which  organizations  are  corporations 
under  the  laws  of  the  state  of  Minnesota. 

The  defendant  Reservation  Farmers'  Grain 
Comiuny  (hereafter  referred  to  as  the  "grain 
company")  is  a  corporation  under  the  laws 
of  the  state  of  Montana,  with  its  principal 
place  of  business  at  Ravalli  in  Missoula 
county,  organized  for  the  purpose  of  buying, 
selling,  and  dealing  in  grain  and  farm  prod- 
ucts of  all  kinds  at  wholesale  or  retail,  with 
authority  to  own  and  manage  grain  elevators 
and  generally  to  transact  any  business  In- 
cident and  necessary  to  carrying  out  the  pur- 
poses of  Its  organlzati<m.  The  defendants 
Deardorf,  Elliott,  Grant,  and  Price  were 
members  of  its  board  of  directors. 

The  complaint  Is  In  the  usual  form,  and 
alleges  that  at  Missoula  county,  on  October 
:>.0.  I9l(t,  the  defendant  grain  company  made, 
executed,  and  delivered  to  plaintiff  its  prom- 
issory note  for  the  sum  of  $10,000,  payable 
on  demand  at  Minneapolis,  Minn.,  bearing ' 
interest  at  6  per  cent,  per  annum  from 
date;  that  prior  to  its  delivery  the  defend- 
ants Deardorf,  Elliott,  Grant,  and  Price  '"in- 
dorsed the  said  note  for  the  purpose  of  se- 
curing credit  ot  the  said  maker  with  the 
plaintiff ;"  that  demand  for  payment  bad  been 
made  upon  and  refused  by  all  of  the  defend- 
ants, and  prays  for  judgment  against  the 
defendants  for  the  amount  of  the  note  and 
interest. 

The  defendants  separately  filed  general  de- 
murrers to  the  complaint,  which  were  over- 
ruled, and  thereupon  they  filed  separate 
answers,  each  of  which  raises  the  same  is- 
sues. These  answers  admit  the  execution 
and  delivery  of  the  note  In  suit;  that  the 
same  has  not  been  paid ;  that  the  plaintiff  is 
the  owner  and  holder  thereof,  but  deny  that 
the  same  was  executed  for  a  valuable  con- 
sideration, or  that  It  Is  a  valid  obligation 
against  the  defendants,  or  either  of  tbem. 

For  a  separate  and  affirmative  defense  to 
the  action.  It  Is  alleged  that  at  all  the  times 
mentioned  the  defendant  grain  company  was 
engaged  in  the  business  of  buying  and  sell- 
ing grain  as  a  warehouseman,  and  In  con- 
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tractin^  for  the  purchase  of  the  ^me  from 
farmers,  and  bad,  prior  to  the  execution  of 
the  note  in  suit,  shipped  grain  to  the  plain- 
till,  and  desired  to  continue  to  do  so,  but  was 
unable  to  do  this  unless  the  plaintiff  would 
extend  credit  to  it ;  that  plaintiff  refused  to 
extend  such  credit,  except  upon  the  condi- 
tion that  the  defendants  would  glye  to  it 
the  note  in  question  as  security  therefor; 
that  thereupon  and  in  compliance  with  such 
demand  the  note  was  executed  and  delivered 
to  the  plaintiff. 

It  is  then  alleged  that  the  indebtedness,  if 
any,  existing  in  favor  of  the  plaintiff  and 
against  the  grain  company,  to  secure  which 
said  note  was  furnished  as  collateral,  was 
created  through  ijersons  acting  wholly  with- 
out authority  of  the  grain  company,  or  Its 
board  of  directors,  but  who  pretmded  to  act 
in  its  behalf  in  the  buying  and  selling  Of 
what  are  commonly  called  "options"  or  "fu- 
tures" on  the  Minneapolis  Board  of  Trade, 
which  were  purchased  and  sold  by  and 
through  the  plaintiff  that  in  such  transac- 
tions no  grain  was  actually  handled,  but 
that— 

"It  was  contemplated  and  intended  that  snch 
transactions  between  the  plaintiff  and  the  de- 
fendant grain  company  would  bft  adjusted, 
settled,  and  closed  according  to  and  upon  the 
basis  of  the  public  market  quotations  of  pric- 
es on  the  Board  of  Trade  or  Exchanges  upon 
which  said  grain  was  dealt  in." 

Finally,  the  answers  set  out  tbe  provisions 
.  of  sections  8991  and  8992  of  tbe  General  Stat- 
utes of  Minnesota  of  1913,  which  make  the 
maintenance  of  a  bucket  shop  unlawful  and 
Impose  a  penalty  upon  the  keeper  or  pro- 
prietor thereof.  The  term  "bucket  shop,"  as 
used  in  these  sections,  is  defined  as  follows : 

"A  bucket  shop,  within  tbe  meaning  of  this 
act,  is  defined  to  be  an  ofSce,  store  or  other 
place  wherein  tbe  proprietor  •  •  •  con- 
ducts the  business  of  making,  or  offering  to 
make,  contracts,  agreements,  trades  or  trans- 
actions respecting  the  purchase  or  sale,  or 
purchase  and  sale,  of  any  stocks,  grain,  provi- 
sions, or  other  commodity,  or  personal  proper- 
ty, wherein  both  parties  thereto,  or  said  pro- 
prietor or  keeper,  contemplates  or  intends  that 
such  contracts,  agreements,  trades  or  trans- 
actions, shall  be,  or  may  be,  closed,  adjusted  or 
settled,  according  to,  or  upon  the  basis  of  the 
public  market  quotations,  of  prices  made  on  any 
board  of  trade  or  exchange,  upon  which  the 
commodities  or  securities  referred  to  in  said 
contracts,  agreements,  trades  or  transactions 
are  dealt  in,  and  without  a  bona  fide  transac- 
tion on  such  board  of  trade  or  exchange. 
•    •    • » 

Tbe  plaintiff  filed  motions  to  strike  the  af- 
firmative defenses  from  said  answers  on  the 
ground  that  they  were  Immaterial,  irrelevant, 
and  redundant,  and  also  filed  general  de- 
murrers to  the  samci  aU  of  which  motlcxis 
And  demurrers  were  overruled.  Thereafter 
replies  were  filed,  denying  tbe  afllrmatlve 


allegations  of  the  answers,  and  upon  the  Is- 
sues so  framed  the  case  was  tried  to  a  Jury, 
and  resulted  in  a  verdict  in  favor  of  tbe  de- 
fendants, upon  which  Judgment  was  entered 
against  the  plaintlfl.  The  plaintiff  moved 
for  a  new  trial,  which  was  overruled,  and 
the  case,  is  now  before  this  court  upon  an  ap- 
peal from  such  Judgment  and  order. 

Tbe  testimony  discloses  that,  during  a 
period  of  time  extending  from  the  fall  of 
1$>13  to  the  spring  of  1917,  the  grain  corupany 
actually  bought  from  the  producers  of  grain 
in  the  country  contiguous  to  its  elevators 
approximately  a  quarter  of  a  million  bushels 
of  wheat,  which  was  shipped  to  the  markets 
at  Duluth  and  Minneapolis,  for  sale,  and  In 
the  sale  of  li7,000  bushels  of  this  wheat  up- 
on the  market,  the  plaintiff  acted  as  its 
agent  in  actually  transacting  tbe  business. 
Upon  the  arrival  of  a  car  of  wheat  at  Min- 
neapolis, or  Duluth,  the  plaintiff  would  see 
that  it  was  correctly  weighed  and  graded  by 
the  state  authorities,  pay  the  freight  and  In- 
spection charges,  sell  the  wheat,  and  from 
the  proceeds  deduct  the  charges  against  the 
same,  tndnding  a  commission  of  one  cent 
per  bushel  as  Its  compensation,  and  then 
render  a  statement  designated  an  "account 
sales,"  and  remit  to  the  grain  company  the 
net  proceeds  or  pass  the  same  to  Its  credit 

In  each  instance  the  grain  company,  when 
It  consigned  a  car  of  wheat  to  the  plaintiff 
for  sale  upon  the  market,  would  make  a 
draft  on  the  plaintiff  for  a  major  portion  of 
the  value  of  the  wheat  consigned,  which 
draft  would  be  honored  by  the  plaintiff  prior 
to  the  arrival  of  the  shipment  Upon  the 
money  so  advanced,  the  plaintiff  charged  the 
grain  company  interest  for  the  time  elapsing 
between  the  date  of  the  payment  of  the 
draft  and  the  date  of  the  receipt  of  the  pro- 
ceeds of  the  car  of  wheat.  These  were 
known  as  "cash  grain"  transactions,  and 
there  were  92  of  them  between  the  plaintiff 
and  tbe  grain  company  during  the  period 
covered  by  the  record. 

In  buying  wheat  the  grain  company  was 
obliged  in  many  instances  to  make  advances 
to  tho  producers  prior  to  the  actual  delivery 
Of  the  wheat  at  its  elevators,  and  after  de- 
livery of  the  wheat  at  the  elevators  there 
were  frequently  considerable  delays  before 
It  was  actually  shipped  to  the  market  To 
guard  against  losses  Incident  to  the  fiuctna- 
tions  of  the  market,  the  grain  company  fol- 
lowed the  practice  known  as  "hedging."  Un- 
der this  practice,  in  theory,  when  It  bought 
wheat  at  its  elevators.  It  would  also  sell, 
on  the  Minneapolis  market  for  future  de- 
livery, a  snfflcient  quantity  to  cover  such 
purchase,  so  that,  whether  the  price  went 
up  or  went  down,  its  gain  on  one  transaction 
would  offset  its  loss  on  the  other.  Upon  the 
arrival  of  a  car  of  wheat  at  the  Minneapolis 
market  against  which  a  "hedge"  had  been 
bought,  it  would  s«U  the  wheat  and  dose 


Digitized  by 


Google 


654 


205  PACIFIC  REPOBrKB 


(Mont 


its  previous  sale  for  future  delivery  by  buy- 
ing baclc  an  equal  quantity  on  the  Mlnneap^ 
oils  market  One  "future"  transaction  thus 
canceled  the  other,  and  the  gain  or  loss 
would  am)roximately  balance  the  loss  or  gain 
on  the  actual  wheat  bought,  shipped,  and 
sold,  leaving  the  grain  company  its  regular 
profit  All  the  purchases  and  sales  of  these 
"hedging'.'  "options"  or  "futures"  were  nego- 
tiated for  the  grain  company  on  the  Minneap- 
olis Chamber  of  Commerce  by  the  plaintiff  as 
its  agent  or  broker. 

Another  class  of  transactions  between  the 
plaintiff  and  the  grain  company  is  illustrated 
by  Defendants'  Exhibit  No.  208,  which,  omit- 
ting the  formal  parts,  is  an  "account  sales" 
rendered  by  plaintiff  to  the  grain  company, 
and  the  telegrams  connected  with  the  trans- 
action. This  exhibit  is  as  follows: 

20  M.  Bu8b«ls  May  Wbt. 
Reaervatlon  Far.  Or.  Co.,   RaTalll,  Mont 
523 

Bot 
«/2  20  May  wht.  153% PO.7SO.00 

Sold 

8/17    8  May  wht,  149% 811.070.00 

8/18    2  May  wht.  152% 8.055.00 

8/19  10  May  wht.  ISSM 16.812S0 

Internal    revenue 8.09 

Commissions    80.00 

To  your  Cr. 64.41 

$30,837.50    830,887.60 
B.  Ic  O.  B.    Benson-Newhouse-Stabeck  Co. 
Minneapolis,  Minn.,  9—2—16. 

Telegram 
A12T  BXS  <  Ravalli,  Mont    1018A    Sep.  8  191*. 

Benson  Stabeck  Co.  Minneapolis,  Minn.  Buy  to 
cloRe  twenty  May  wheat  Reservation  Fare.  Gr.  Co. 
1186  A. 

Telegram 
B177NARA         RaTslK.  Mont    Aug.  19.  1916    lOlOA 

Benson  8.  Co.  Minneapolis,  Minn.  Bell  ten  May 
at  market     Reservation  Fara.  Or.  Co.    1131    AM. 

Telegram 
B106NAT  •       Ravalli,  Mont     1020A    Aug.  IS,  19U 

Benson  8.  Co.  Minneapolis,  Minn.  Sell  two  May 
wheat  at  market    Reservation  Fars.  Or.  Co.    12  KN. 

Telegram 
B131NA  RA  «  Ravalli,  Mont    1010  A    Aug.  17,  1916 

Benson  8.  Co.  Minneapolis,  Minn.  Sell  eight  May 
wheat  at  market.  Reservation  Fars.  Or.  Co.  1134 
AM. 

In  this  exhibit,  the  tel^ram  following  the 
statement  shows  an  order  to  buy  20,000  bush- 
els of  May  wheal  on  September  2d,  and  or- 
ders the  sale  of  a  like  amount  which  had 
been  purchased  on  the  17th,  18th,  and  19th 
days  of  August  preceding,  so  that  at  the  date 
of  the  telegmiu  which  reads,  "Buy  to  close 
twenty  May  wheat,"  there  bad  been  sold  for 
the  grain  company's  account  20,000  bushels  of 
wheat,  and  the  order  of  September  2d  was 
an  order  to  purchase  20,000  bushels  to  close 
this  deaL  In  the  parlance  of  the  Stock  Ex- 
change, the  grain  company  was  short  20,000 
bushels  of  May  wheat  (that  Is,  it  had  bought 
20,000  bushels  of  May  wheat  before  selling 
the  same),  which  was  covered  by  the  pur- 


chase of  September  2d,  the  purcluue  beiat 
"set  off"  against  the  previous  sales,  and 
thereby  the  transaction  closed.  This  is  des- 
ignated as  a  straight  "option"  or  "fataie" 
contract 

To  illustrate  another  kind  of  transaction, 
we  refer  to  Defendants  Exhibit  No.  168, 
which  is  as  follows: 

1  M  bu  May  Wheat 
Reservation  Farmers'  Qr,  Co.,  Ravalli,  Kmit    Aeot 
Bates. 
5092. 

Bought 
3-7  1  M  May  U4% 1,147.60 

Sold 

3-13  1  M  May  109% tWlM 

Internal  revenue .11 

Commissions  (Jo.  entry  page  51)....        1.25 
(Bates)  To  your  debit 6US 

B.    A   O.    B.    Benson-Newhoose-Sta- 

beck  Co. 1,148.8(    U48JI 

Minneapolis,  Minn.  3—13—1916 

Confirmation 

t-T— U. 
Reservation  Farmers'  Or.  Co.. 
Ravalli,  Mont  Aoct  Bates. 
Bought  of  Quantity.    Delivery.    Artlcla.    Prle*. 

Shears  a.    1081     1  M  Bus        May  Wheat     114% 

liBttW 

Minneapolis,  Minn.,  March  7,  1916. 
Reservation  Farm.  Oraln  Co.,  Ravalli,  Montana- 
Gentlemen:  We  Inclose  confirmation  on  1  M  wheat 
bought  for  the  account  of  Bates  and  have  entered 
a  stop  loss  order  to  sell  same  when  the  margin  of 
6i  Is  exhausted.  This  Is  In  accordance  with  yonr 
wire  instructions. 
Very  truly  yours, 

Benson-Newhouse-Stabeck  Company 

U  M.  Stabeck.  Assistant  Secretary.      • 

Telegram 

B  73  NA  W  10    Received  at  Chamber  of  Oommate(b 

Minneapolis,  Minn. 

Benson  N  S  Co  Minneapolis  Minn  Buy  one  May 
wheat  stop  loss  five  cents  account  Bates  Reserva- 
tion Fanners'  Grain  Co.      1020A. 

This  shows  an  order  for  plaintiff  to  pur- 
chase 1,000  bushels  of  wheat  on  margins. 
The  expression  "stop  loss  five  cents"  in  the 
last  telegram  Indicates  that  in  the  event  the 
price  of  wheat  on  the  market  should  decline 
five  cents  per  bushel,  the  plaintiff  should 
close  out  this  deal  for  the  grain  company, 
without  further  instructions. 

There  were  99  separate  transactions  be- 
tween the  plaintiff  and  the  grain  company, 
similar  to  the  ones  disclosed  in  the  exhibits 
last  referred  to,  beginning  in  November, 
1915,  and  ending  In  April,  1917.  They  are 
designated  as  "Purchase  and  Sale"  contracts, 
and  are  shown  in  defendants'  Exhibits  Nos. 
1.51  to  252,  inclusive.  While  these  transac- 
tions differ  in  some  respects,  they  are  alike 
in  that  each  consists  of  an  order  for  the  pur^ 
chase  and  sale  of  grain  for  future  delivery, 
and  a  purchase  and  sale  memorandum  show- 
ing the  execution  of  the  order. 

In  carrying  on  these  various  Items  of  busi- 
ness, i.  e.,  the  advancing  of  money  to  the 
farmers  for  grain  to  be  delivered  to  Its  die- 
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va  tors  cat  future  dates,  payment  of  Interest 
accruing  to  the  plaintiff  for  advances  made 
upon  grain  prior  to  its  arrival  at  the  market, 
and  the  payment  of  commissions,  margins, 
and  other  expenses  connected  with  "hedges" 
and  the  trades  in  "futures"  and  "options,"  the 
grain  company  became  Indebted  to  the  plain- 
tiff in  considerable  sums  for  money  which 
the  plaintiff  had  advanced,  so  that  on  the 
30th  day  of  October,  1916,  the  date  of  tlie 
note  in  suit.  It  was  owing  plaintiff  $11,513.44, 
taking  all  the  transactions  into  considera- 
tion. The  plaintiff  was  unwilling  to  extend 
a  further  credit  to  the  gi-aln  company  unless 
the  note  In  question  was  given  to  -it  as  se- 
curity, and  as  a  result  of  correspondence  the 
note  was  executed,  indorsed,  and  delivered 
to  the  plaintiff  on  October  30,  1916. 

On. the  books  of  the  plaintiff,  its  transac- 
tions with  the  grain  company  were  carried 
under  two  separate  accounts,  one  of  which, 
designated  the  "cash  grain  account,"  Anbrac- 
ed  all  of  the  items  covered  by  the  cash  grain 
transactions  shown  in  Exhibits  Nos.  S3  to 
149;  and  the  other  designated  as  the  "op- 
tion" or  "future  contract  account,"  included 
the  P.  &  S.  transactions  shown  in  Exhibits 
Nos.  151  to  252,  inclusive. 

It  appears  from  the  testimony  that  on  Oc- 
tober 24,  1916,  which  was  six  days  pri<w  to 
the  execution  of  the  note,  this  "option^'  or 
"future"  account  showed  a  loss  by  the  grain 
<'ompany  on  that  account  of  about  $8,500. 
On  that  day  the  plaintiff  charged  the  "cash 
grain  account"  with  the  sum  of  $8,500,  and 
credited  the  "option"  or  "future  contract  ac- 
count" with  the  same  amount,  the  reason  for 
this  transfer  being  explained  in  a  letter  to 
the  grain  company  on  that  date  as  follows: 

"By  charging  yonr  regular  account  with  this 
amonnt,  we  thereby  get  the  interest  on  the 
money  which  we  are  forced  to  put  up  with  the 
Clearing  House  on  the  losses  which  your  open 
trades  show." 

Between  that  date  and  the  time  of  the  com- 
mencement of  suit,  this  account  varied  from 
time  to  time,  so  that  when  the  action  was  in- 
stituted on  October  30, 1917,  It  showed  an  in- 
debtedness of  $13,241.52  in  favor  of  the  plain- 
tiff, which  amount  was  reduced  prior  to  the 
trial  to  $8,433.47  by  the  proceeds  of  sales  of 
grain  made  by  plaintiff  for  the  grain  compa- 
ny. I 

The  defense  relied  upon  by  the  defendants 
Is  that  the  indebtedness  secured  by  the  note 
arose  out  of  the  00  "future"  or  "option"  con- 
tracts or  deals  on  the  Minneapolis  Chamber 
of  Commerce,  shown  by  Exhibits  Nos.  151  to 
252,  which  they  claim  were  made  with  the 
contemplation  and  intention  on  the  part  of 
both  plaintiff  and  the  grain  company  that 
there  should  be  no  delivery  of  the  wheat 
called  for  therein,  but'  that  they  should  be 
settled  according  to  and  upon  the  basis  of 
the  public  market  quotations  of  the  Board  of 


Trade  or  excl^nges  upon  which  said  wheat 
was  dealt  in,  that  is,  a  settlement  on  the  dif- 
ferences, for  which  reason  it  is  contended 
they  ccmstitute  mere  gambling  or  wagering 
contracts,  are  illegal,  and  no  recovery  can 
be  had  thereon. 

To  sustain  this  defense,  the  defendants  in- 
troduced In  evidence  statements  of  all  the 
transactions  between  the  plaintiff  and  the 
grain  company,  also-  correspondence  leading 
up  to  the  execution  of  the  note,  as  well  as 
oral  Wtimony  in  explanation  of  the  same, 
and  likewise  produced  competent  oral  proof 
tending  to  establish  the  fact  that  in  the 
various  "future"  and  "option"  transactions 
It  was  not  the  intention  of  the  grain  company 
to  receive  or  deliver  the  wheat  called  for 
in  the  different  contracts,  but  only  to  make 
settlement  thereof  upon  the  differences  be- 
tween the  contract  price  and  the  market 
price  of  wheat  quoted  on  the  public  exchange 
at  the  dates  fixed  for  executing  the  contracts. 

The  defendants  further  contend  that  the 
correspondence,  statements  and  conduct  of 
the  parties  show,  or  tend  to  show,  that  the 
plaintiff  at  aU  times  had  knowledge  of  this 
intention  on  the  part  of  the  defendant  grain 
company.  On  the  other  band,  the  plaintiff 
claims,  and  on  the  trial  introduced  evidence 
tending  to  show,  that  each  of  the  transac- 
tions in  question  represented  an  actual  deal 
on  the  Minneapolis  Chamber  of  Commerce; 
that  the  same  were  carried  on  in  accordance 
with  the  rules  of  the  Chamber  of  Commerce 
and  the  Chamber  of  Commerce  Clearing  As- 
sociation, all  of  which  rules  were  introduced 
in  evidence;  that  in  each  transaction  it  made 
a  vali^  and  binding  contract  for  the  sale  or 
purchase  and  delivery  or  receipt  of  the  wheat 
contracted  for;  that  under  these  contracts 
it  could  have  been  compelled  to  deliver  or 
receive  the  wheat;  that  it  was  its  bona  fide 
intention  to  do  so;  and  that  it  did  not  at  any 
time  have  any  knowledge  or  notice  of  the 
fact  that  the  grain  company  had  any  inten- 
tion other  than  to  receive  and  pay  for  the 
grain  it  contracted  to  buy  or  to  deliver  and . 
accept  payment  for  the  grain  it  contracted  to 
sell;  or  at  least  to  make  settlement  of  these 
"option"  or  "future"  contracts  In  a  manner 
sanctioned  by  law;  that  It  had  no  inten- 
tion to  settle  any  of  said  transactions  on  the 
differences;  and  that  if  the  grain  company 
entertained  such  Intention,  it  had  no  faiowl- 
edge  thereof. 

[1]  On  this  appeal  the  plaintiff  assigns  sev- 
eral errors  on  the  part  of  the  trial  court,  the 
first  six  of  which  may  properly  be  disposed 
of  by  a  consideration  of  assignment  of  error 
No.  3,  viz.  that  the  court  erred  in  overruling 
plaintiff's  motion  for  a  directed  verdict 

"The  generally  accepted,  doctrine  in  this 
country  is,  as  stated  by  Mr.  Benjamin,  that 
a  contract  for  the  sale  of  goods  to  be  delivered 
at  a  future  day  is  valid,  even  though  the  seller 
has  not  the  goods,   nor  any   other  means  of 
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getting  them  than  to  go  Into  the  market  and 
bus  them;  bat  such  a  contract  is  only  valid  when 
the  parties  really  intend  and  agree  that  the 
goods  are  to  be  delivered  by  the  seller  and  the 
price  to  be  paid  by  the  buyer;  and,  if  under 
guise  of  such  a  contract,  the  real  intent  be 
merely  to  speculat*  in  the  rise  or  fall  of  prices, 
and  the  goods  are  not  to  be  delivered,  but  one 
party  is  to  pay  to  the  other  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  goods  at  the  date  fixed  for  executing  the 
contract,  then  the  whole  transaction  cjinsti- 
tues  nothing  mora  than  a  wager,  and  is  null 
and  void." 

The  above  quotation  Is  taken  from  the  case 
of  Irwin  v.  Willlar,  110  TJ.  S.  499,  4  Sup.  Ct. 
160,  28  I*  Ed.  225,  and  the  same  Is  quoted 
and  ai^roved  by  the  United  States  Supreme 
Court  in  Clews  v.  Jamieson,  182  TJ.  S.  4G1,  21 
Sup.  Ct  845,  45  L.  Ed.  1183,  1190.  The  same 
rule  runs  through  all  the  cases,  and  there  can 
be  no  doubt  but  that,  in  the  absence  of  statu- 
tory regulation,  It  is  the  settled  law.  Cleage 
V.  Leldley  et  aL,  149  Fed.  346,  79  C.  O.  A. 
284;  Chicago  Board  of  Trade  v.  Christie,  198 
V.  S.  236,  25  Sup.  Ct.  637,  49  h.  Ed.  1031; 
•   Sampson  v.  Cotton  Mills  (C.  C.)  82  Fed.  833. 

[2]  In  order  to  invalidate  a  contract  as 
a  wagering  one,  both  parties  must  Intend 
that,  instead  of  delivery  of  the  article,  there 
shall  be  a  mere  payment  of  the  difference  be- 
tween the  contraJct  price  and  the  market 
price;  that  is,  a  settlement  of  the  differences. 
Clews  V.  Jamieson,  supra;  Bailey  v.  Phillips 
(C.  C.)  159  Fed.  637. 

[3]  The  general  rule  of  law  Is  that  con- 
tracts for  the  purchase  and  sale  of  grain  and 
so  forth,  to  be  delivered  in  the  future,  are 
presumed  to  be  lawful  and  valid,  and  that 
they  will  be  carried  out  by  actual  delivery  of 
the  property  Involved,  or  that  they  will  be 
.  settled  in  some  of  the  ways  sanctioned  by 
law.  Gettys  v.  Newbnrger  (C.  O.  A.)  272 
Fed.  209,  216. 

The  burden  is  upon  a  party  assailing  such 
a  transaction  on  the  groimds  that  it  is  a 
wagering  contract  to  show  an  intention  by 
both  parties  to  settle  by  a  payment  of  the 
market  differences.  Clews  v.  Jamieson,  su- 
pra ;   and  all  other  cases. 

[4,  5]  In  its  final  analysis  the  problem  ot 
determining  the  validity  or  invalidity  of  such 
a  contract  resolves  Itself  into  the  question 
of  the  Intent  of  the  parties  at  the  time  the 
contract  was  made.  To  establish  this  intent, 
it  is  not  Indispensable. that  declarations  or 
statements  of  the  parties  showing  such  in- 
tention or  understanding  should  be  proven. 
Pratt  v.  Ashmore,  '224  111.  587,  79  N.  E.  952, 
953.  Such  statements  may  be  overborne  f.-om 
facts  and  circumstances.  Carson  et  al.  v. 
Milwaukee  Produce  Co.,  133  Wis.  85,  113  N. 
W.  393-395.  It  is  to  be  determined  from  all 
the  facts  and  circumstances  surrounding  the 
transaction:  the  acts,  statements,  and  dec^ 
larations  of  the  parties.  Oettys  t.  Newburg- 
er,  supra. 


[I]  If,  therefbre,  there  la  any  substantial 
and  competent  testimony  in  the  record  upon 
which  reasonable  men  might  differ  as  to  the 
intention  of  the  plaintiff  and  the  grain  com- 
pany at  the  time  these  contracts  were  entered 
Into,  the  case  was  properly  submitted  to  the 
Jury  and  Its  verdict  and  the  Judgment  en- 
tered thereon  should  stand. 

In  advance  of  a  consideration  of  the  evi- 
dence, It  should  be  stated  In  a  gqieral  way 
that  In  point  of  time  the  "cash  grain,"  "hedg- 
ing," "future,"  and  "option"  transactions 
are  mixed  and  intermingled  and  the  ques- 
tioned transactions  appear  from  time  to  time 
almost  from  the  opening  of  the  acooont  un- 
til its  dose.  The  case,  bowever,  as  present- 
ed here  In  both  brief  and  oral  argumoit, 
assumes  that  the  same  general  intent  runs 
through  all  the  99  transactions,  the  legality 
of  which  Is  questioned. 

[7]  Keeping  in  mind  the  foregoing  rules  of 
law,  w%  proceed  to  an  examination  of  por- 
tions of  the  testimony  bearing  upon  the 
question  of  the  Intent  of  the  plaintUt  with 
reference  to  the  "future"  and  "option"  con- 
tracts. It  is  urged  by  plaintiff  that  all  these 
contracts  were  made  under  and  In  aocord- 
ance  with  the  rules  of  the  Chamber  of  Com- 
merce of  Minneapolis,  which  fact  would  raise 
a  presumption  of  their  legality.  The  three 
following  transactions  seem  to  contradict  this 
contention.  January  4, 1016,  defendant  grain 
company  wired  plaintiff: 

"Buy  ten  May  at  market  on  opening  stop 
loss  at  two  cents  under  advise  by  wire  to 
Ravalli  in  code." 

This  order  was  executed  by  pislntiff  by 
purchase  of  lOM  May  wheat  on  January  5 
at  $1.25,  which  was  sold  by  plaintiff  on  Jan- 
uary 7,  1916,  at  $1.23,  pursuant  to  the  stop 
loss  order,  without  any  additional  Instruc- 
tions from  defendant  On  March  1,  1916, 
defendant  wired  plaintiff:  "Wired  you  this 
morning  buy  one  May«  wheat  dollar  nine  or 
lower  additional  one  May  wheat  dollar  seven 
open  order  buy  five  May  wheat  at  opeilng 
stop  loss  live  cents  for  account  of  I.  L.  Dear- 
dorf,"  and  on  March  8, 1916,  defendant  wired 
plaintiff  In  connection  with  the  same  trans- 
action: 

"Sell  stop  to  dose  five  May  dollar  ten  halt 
Deardorf." 

This  order  was  executed  by  plaintiff  by 
purchase  on  March  2  of  5M  May  wheat  at 
$1.11,  and  the  sale  on  March  8  of  5M  May 
wheat  at  $1.10%.  At  another  time  defend- 
ant wired  plaintiff : 

"Buy  one  May  wheat  stop  loss  five  cents 
account  Bates." 

This  order  was  executed  by  plaintiff  on 
March  7,  1916,  by  piirchase  of  IM  bushels 
May  wheat  at  $1.14%,  and  sale  of  same  quan- 
tity on  March  13,  1916,  at  $1.09%,  without 
any   further   InstrucUona   from   defendant. 
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Section  7,  rule  4,  of  the  Minneapolis  Chamber 
of  Commerce  prohibits  a  member  from— 

"making  or  entering  into  any  trade,  contract 
or  transaction  in  any  such  commodity  [wheat], 
which  such  person,  firm,  corporation  or  as- 
sociation [member]  shall  contemplate  or  in- 
tend shall  be  or  nay  be  closed  or  terminated 
when  the  market  price  of  such  commodity  shall 
reach  a  certain  figure." 

It  is  apparent  that  the  three  transactions 
above  mentioned  were  in  contravention  of 
this  rule.  These  three  transactions  resulted 
in  a  net  loss  of  $410.63,  which  amount  was 
charged  to  the  grain  company,  and  is  a  part 
of  the  sum  claimed  to  be  due  upon  the  note 
In  suit. 

On  December  6,  1916,  plain  tifT  sent  to  the 
grain  company  a  statement  showing  the  con- 
dition of  its  option  trades,  disclosing  that  the 
grain  company  was  "long"  1,000  bushels  of 
December  wheat,  to  which  was  attached  a 
memorandum  reading  as  follows : 

"We  would  like  very  much  to  have  this  1 
Dec.  wheat  taken  care  of  for  there  is  a  pos- 
sibility of  delivery  in  case  those  who  now  have 
short  Dec.  wheat  with  us  should  buy  it  in, 
which  they  may  do  at  any  time." 

On  December  9,  1916,  In  reply  to  the  fore- 
going, the  grain  company  wrote  to  plaintiff, 
stating  they  were  under  the  impression  that 
this  December  wheat  had  been  liquidated 
long  ago,  which  letter  contains  this  state- 
ment: ■ 

"We  have  decided  not  to  sell  out  this  Dec. 
-  wheat  at  the  present  time,  and,  if  forced  upon 
us,  you  may  sell  same  out  for  our  account,  ad- 
vising us  by  wire, 'that  is,  if  this  wheat  is  forced 
on  us  before  liquidation  of  hedge." 

There  had  been  some  misunderstanding  be- 
tween plaintiff  and  the  grain  company  over 
this  transaction  on  account  of  the  fact  that 
it  had  been  bandied  partly  in  the  Dnluth 
office  of  plaintiff  and  partly  in  its  Minneap- 
olis office,  and  on  December  12, 1916,  in  reply 
to  the  above  letter,  plaintiff  wrote  to  the 
grain  company  in  reference  to  the  transac- 
tion, the  closing  paragraph  of  the  letter  read- 
ing as  follows: 

"We  will  instruct  our  Duluth  office  to  trans- 
fer this  1  Dec.  wheat,  which  you  are  long  there 
into  May,  if  they  find  it  necessary  in  order  to 
avoid  delivery.  We  make  these  transfers  with- 
out definite  Instructions,  as  it  is  very  expen- 
sive to  accept  delivery  of  grain,  and  it  does 
not  pay  to  take  any  chances  on  such  trades." 

December  15,  1916,  tdalntiS  wrote  to  the 
grain  company: 

"Tou  are  still  long  one  thousand  Dec.  wheat 
with  us  and  we  may  have  this  delivered  to  us  in 
cash  wheat  so  we  will  have  to  change  this  over 
to  May  in  the  morning  unless  we  hear  from 
yon  overnight  that  you  want  the  Dec.  sold  out. 
We  hare  not  hurried  about  changing  this  ovor 
as  we  have  notified  you  that  it  should  be 
traded  over,  and  we  have  happened  to  have 
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short  Dec.  wheat  for  another  customer  so  that 
the  clearing  house  could  not  deliver  to  us  but 
today  he  bought  in  his  short  wheat  and  this 
now  leaves  us  liable  to  delivery  of  the  cash 
wheat." 

And  again  on  December  19,  1916,  in  refer- 
ence to  the  same  transaction,  the  plaintiff 
wrote  to  the  grain  company : 

"We  saw  an  opportunity  this  morning  to 
change  over  your  1  long  Dec.  wheat  to  May  at 
24  difference,  which  is  full  market  at  present. 
We  scalped  a  1^  on  the  May  end  of  it,  thus 
getting  l%i  difference." 

The  word  "scalped,"  as  used  In  the  letter 
last  quoted,  seems  to  have  a  special  meaning 
in  connection  with  transactions  in  "options" 
or  "futures." 

In  McCormick  et  al.  v.  Nichols  et  al.,  19 
111.  App.  334,  336,  a  question  similar  to  the 
one  here  was  at  Issue.  A  witness  had  testi- 
fied that  his  understanding  of  the  word 
"scalp"  in  such  connection  was  "a  trade  for 
the  day,  and  sold  out  that  evening  or  the 
next  day;  it  Is  a  short  trade."  Whereupon 
the  following  question  was  asked :  "Q.  Does 
that  mean  or  Intend  the  delivery  of  grain, 
or  a  settlement  on  differences?"  and  the  fol- 
lowing answer  given :  "A.  It  is  a  settlement 
on  differences."  Another  witness,  on  the 
same  subject,  testified: 

"I  have  been  in  the  grain  bnsmess  10  or  12 
years.  As  I  understand  it,  a  scalp  is  where  we 
buy  in  the  morning  and  dose  it  out  that  night; 
it  is  a  short  deal,  a  quick  sale  and  a  settle- 
ment on  differences.  *  *  *  A  short  deal  is 
what  I  call  a  scalp." 

The  court  comments  on  the  fact  that  no 
attempt  was  made  to  show  a  different  under- 
standing of  the  term  "scalp,"  though  sever- 
al members  of  the  Board  of  Trade  were  pres- 
ent and  testified.  This  was  held  sufficient 
to  send  the  case  to  the  jury  on  the  question 
of  whether  the  contract  in  controversy  was 
a  gambling  transaction  or  not. 

[8]  All  of  the  questioned  dealings  between 
the  parties  were  "margin"  transactions. 
This  fact,  standing  alone,  is  not  sufficient, 
under  the  authorities,  to  stamp  them  as 
wagering  contracts.  It  is  true,  however, 
that  such  fact  may  be  considered,  in  connec- 
tion with  other  competent  testimony  tending 
to  show  an  illegal  contract,  in  determining 
the  intention  of  the  parties.  Jamieson  v. 
WaUace,  167  IlL  388,  47  N.  E.  762,  59  Am. 
St  Rep.  302;  Sharp  v.  Stalker,  63  N.  J.  Eq. 
596,  52  Ati.  1120;  Phelps  v.  Holderness,  56 
Ark.  300,  19  S.  W.  921;  Sprague  v.  Warren, 
26  Neb.  326,  41  N.  W.  1113,  3  A.  L.  R.  679. 

Taking  into  consideration  the  fact  that  at 
least  three  of  the  transactions  were  in  viola- 
tion of  the  rules  of  the  Minneapolis  Chamber 
of  Commerce;  that  in  the  correspondence 
above  quoted  the  plaintiff  was  endeavoring 
to  avoid  acceptance  of  delivery  of  wheat,  at 
a  time  when  delivery  was  imminent,  saying 
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tbat  it  was  "expensive,  and  it  does  not  par 
to  take  any  chances  on  such  trades" ;  that 
all  the  deals  were  on  "margins";  and,  finally, 
that  plaintiff  wrote  the  grain  company  that 
it  had  "scalped"  the  market  on  one  of  its 
deals — we  are  Impelled  to  the  conclusion  that 
there  was  competent  and  substantial  evi- 
dence to  warrant  the  court  in  submitting  the 
case  to  the  Jury,  and  that  its  determination 
should  stand. 

We  have  examined  the  other  errors  as- 
signed by  appellant  and  find  them  without 
merit 

We  therefore  recommend  that  the  Judg- 
ment and  order  appealed  from  be  affirmed. 

FEB  CURIAM.  For  the  reasmis  given 
in  the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 


(C2  Mont.  430) 
QENZBERQER  v.  ADAMS.     (No.  4652.) 

(Supreme  Court  of  Montana.    March  6,  1822.) 

t.  Appeal  and  error  «=>232(2)— Objeotioii  to 
admlselon  In  evidence  of  assignment  of  Judg- 
ment lieid  not  to  raise  question  of  oflloer's  au- 
thority to  sign. 
In  an  action  against  an  administratrix  on 
a  Judgment  assigned  by  a  bank  doing  business 
under   authority   of  state   examiner,   who   ap- 
proved the  assignment,  objection  that  the  bank 
had  no  autliority  to  make  the  assignment  was 
not  sufficient  to  raise  question  as  to  authority 
of  officer  of  bank  to  make  the  assignment  was 
not  error. 

2.  Judgment  «=3833— Judgment  may  be  as- 
slgned. 

Under  Rev.  Codes  1921,  {  6837,  providug 
that  property  of  any  kind  may  be  transferred 
except  as  otherwise  provided,  and  which  con- 
tains no  provision  forbidding  transfer  of  judg- 
ments, a  judgment  may  be  assigned. 

3.  Banks  and  banking  <g=>94— Bank  may  tell 
and  transfer  a  judgment. 

It  is  one  of  the  incidental  powers  of  a 
banking  corporation  to  sell  and  transfer  a 
judgment  owned  by  it. 

4.  Trial  <S=>9l— Where  evidenee  is  properly 
admitted,  striking  out  on  other  grounds  pre- 
seated  later  is  in  dlsoretlon  of  trial  court. 

In  an  action  against  an  administratrix, 
where  a  judgment  assigned  by  a  bank  was 
properly  admitted  in  evidence,  it  wss  within  the 
discretion  of  the  court  to  refuse  to  strike  it 
out  on  other  grounds  tliereafter  urged  as  to 
its  competency,  since  when  a  party  allows 
evidence  to  be  introduced  without  objection  he 
cannot  thereafter  assert  that  the  court  was  in 
error  in  refusing  to  strike  it  out. 

5.  Trial  «=>g I— Permission  to  move  to  otrike 
evidenee  after  being  admitted  held  not  to  war- 
rant assumption  tbat  motion  to  strike  oould 
be  made  on  grounds  other  than  those  raised. 

Where  a  judgment  assigned  by  a  bank 
was   admitted   in   evidence   over   an   objection 


that  the  bank  bad  no  authority  to  make  the 
assignment,  permission  given  at  the  time  to 
later  move  to  strike  it  out  did  not  warrant 
the  assumption  that  opposing  counsel  were  at 
liberty  to  include  other  grounds  of  objection 
when  they  came  to  make  the  motion. 

6.  Banks  and  banking  e=3l  IB— Seal  of  bank  on 
assignment  of  Judgment  held  prima  faoio 
evidence  that  vloe  president  was  authorized 
to  assign  It. 

Where  a  judgment  assigned  by  a  bank  was 
admitted  in  evidence  over  the  objection  that  the 
bank  had  no  anthority  to  make  the  assignment, 
the  seal  of  the  bank  was  prima  facie  evidence 
that  the  vice  president  was  duly  authorized  to 
make  the  assignment,  and  tbat  the  execution  of 
it  was  the  act  of  the  corporation. 

7.  Judgment  ®=9920>— Evidence  held  sufllclest 
to  show  prima  fade  ownership  of  a  Judgment 

In  a  suit  on  a  judgment,  evidence  held  suf- 
ficient to  show  prima  facie  ownership  of  tlie 
Judgment  by  plaintiff. 

8.  Appeal  and  error  0=31050(1)— Admission 
of  written  assignment  of  judgment  held  not 
prejudlolal. 

Under  Rev.  Codes  1921,  i  6837,  providing 

that  property  of  any  kind  may  be  transferred 
except  as  otherwise  provided  by  that  chapter, 
which  contains  no  exception  relating  to  trans- 
fer of  judgments,  and  section  6841,  providing 
tbat  transfer  may  be  made  without  wridog  in 
any  case  in  which  a  writing  is  not  expressly  re- 
quired by  statute,  in  view  of  the  fact  that  no 
statute  requires  a  judgment  to  be  transferred 
by  writing,  in  an  action  on  a  Judgment  assigned 
by  a  bank,  in  which  defendant  made  no  effort 
to  controvert'  evidence  that  the  transfer  had 
in  fact  been  made,  the  admission  of  a  written 
assignment  of  the  Judgment  was  not  preju- 
dicial. 

9.  Judgment  «=>gi9— Refusal  to  admit  evi- 
dence that  plaintiir  bought  a  Judgment  saed 
on  for  benefit  of  another  held  not  error. 

In  an  action  on  a  judgment  assigned  to 
plaintiff,  in  which  the  answer  raised  no  issue 
that  the  judgment  was  bought  by  plaintiff,  for 
the  benefit  of  another,  refusal  to  admit  evi- 
dence of  that  fact  was  not  error,  since  plaintiff 
was  the  real  party  in  interest  and  entitled  to 
sue  within  Rev,  Codes  1921,  i  9067. 

10.  Judgment  <s=>92 1— Direction  of  verdict  for 
plaintiff  held  proper. 

In  an  action  on  a  judgment  in  wliich  the 
judgment  was  introduced  in  evidence  and  there 
was  no  substantial  conflict  in  the  evidence,  di- 
recting a  verdict  for  plaintiff  was  proper. 

Appeal  from  District  Court  Silver  Bow 
(bounty;   Jeremiah  3.  Lynch,  Judge. 

Action  by  Sol.  Genzberger  against  ESthelyn 
C.  Adams,  as  executrix  of  the  estate  of  J. 
C.  Adams,  deceased.  From  an  order  deny- 
ing defendant's  motion  for  a  new  trial  after 
granting  plaintiff's  motion  for  a  directed  ver- 
dict, defendant  appeals.    Order  affirmed. 
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Wheeler  &  Baldwin,  of  Butte,  for  ai^- 
lant. 

Earl  N.  Genzberger,  of  Butte,  for  respond- 
ent 

BRANTTiT,    O.    J.    [1]  This    action    was 
brought  on  April  11,  1914,  to  recover  of  the 
defendant  the  amount  of  a  Judgmmt    The 
allegations  of  the  complaint.  In  brief,  are 
the  following:    On  April  10,  1907,  a  Judg- 
ment was  duly  given  and  made  by  the  dis- 
trict court  of  Sliver  Bow  county  in  favor 
of  plaintiff  In  an  action  entitled  "State  Sav- 
ings Bank  v.  J.  O.  Adams  and  H.  K  Frank," 
for   the  sum  of  $2,739.92.    On   January  9, 
1908,  the  State  Savings  Bank,  the  plaintiff 
In  that  action,  assigned  the  Judgment  to  the 
plaintiff  in  this  action,  who  is  now  the  owner 
and  holder  of  It;    no  part  of  It  having  been 
paid.    On  October  17,  1913,  Adams  died  in 
Silver  Bow  county,  leaving  a  will  in  which 
th^  defendant  was  named  as  executrix.    On 
November  22,  1913,  the  wiU  was  admitted  to 
probate  by  the  district  court  of  that  county. 
On  the  same  date  letters  testamentary  were 
issued  to  the  defendant,  whereupon  she  duly 
■lualifled  and  entered  upon  the  discharge  of 
her  duties  and  ever  since  that  time  has  been 
engaged  in  the  performance  thereof.    On  No- 
vember 29  the  executrix  caused  a  notice  to 
the  creditors  of  the  deceased  to  be  published 
in  the  Butte  Dally  Post,  this  being  the  news- 
paper designated  by  the  order  of  the  court, 
requiring  all  persons  having  claims  against 
the  estate  to  exhibit  them  to  her  with  the 
necessary  vouchers,  at  Room  616,  Hennessy 
Building,  at  Butte,  Mont.,  the  place  desig- 
nated by  her  for  the  transaction  of  business 
of  the  estate,  within  ten  months.    On  De- 
cember 26,  within  the  time  si)ecifled  In  the 
notice,  plaintiff  presented  his  claim  for  $4,- 
207..30,  the  amount  of  the  Judgment  including 
interest.    The  claim  was  in  writing,  verified 
by  the  oath  of  the  plaintiff  as  required  by 
law.    It  was  rejected  by  the  defendant  on 
.Tnnuary  13,  1914. 

The  defendant  in  her  answer  admitted  all 
of  the  allegations  of  the  complaint,  except 
that  she  denied  that  the  State  Savings  Bank 
did  on  January  9,  1908,  or  at  all,  assign  the 
judgment  to  the  plaintiff,  or  that  plaintiff 
is  now  or  ever  was  the  owner  or  holder  of  It. 
Trial  of  these  issues  was  had  to  a  Jury.  At 
the  close  of  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit,  which  was  denied.  At 
the  close  of  all  the  evidence  she  moved  for 
a  directed  verdict.  The  motion  was  denied. 
Thereupon  the  plaintiff  moved  for  a  directed 
verdict  for  the  amount  claimed,  together  with 
the  costs  of  the  action.  This  motion  was, 
granted.  The  defendant  has  appealed  from 
an  order  denying  her  motion  for  a  new  trial. 
She  contends  that  she  is  entitled  to  a  re- 
versal of  the  order  on  the  ground  that  the 
jourt  erred  to  her  prejudice  in  its  rulings  on 
luestiuns  of  evidence  and  in  directing  a  ver- 
iict  for  the  plaintiff. 


To  establish  bis  title  to  the  Judgment, 
plaintiff  offered  In  evidence  a  written  assign- 
ment of  it  to  him  by  the  bank;  executed  on 
its  be&alf,  on  January  9,  1908,  by  B.  P. 
Chapln,  Its  vice  president,  attested  by  Its 
corporate  seal,  and  acknowledged  before  Al- 
len P.  Bowie,  a  notary  public  of  Silver  Bow 
county.  It  was  Indorsed,  "Approved,"  by  T. 
E.  Collins,  as  state  examiner,  who  was  then 
in  charge  of  the  bank  under  the  provisions 
of  section  4004,  Revised  Codes  of  1907. 
Plaintiff  objected  to  the  introduction  of  It 
on  the  ground  that  It  was  Incompetent  In  that 
the  bank  had  no  authority  to  make  it.  The 
court  overruled  the  objection,  stating  that 
It  would  be  admitted  subject  to  a  motion 
later  to  strike  It  out.  The  plaintiff  then, 
called  in  his  own  behalf,  testified  that  no 
part  of  the  Judgment  had  been  paid.  He 
stated  further  that  he  had  bought  It  from 
the  bank.  On  cross-examination  he  stated 
that  Collins,  the  state  examiner,  was  In 
charge  of  the  bank,  but  that  its  doors  were 
open  for  business.  Continuing,  be  said  that 
the  consideration  paid  by  him  to  the  bank 
for  the  Judgment  was  $3,014.20  in  money. 
He  thereupon  rested.  Defendant  then  moved 
to  strike  out  the  assignment  on  the  ground 
embodied  In  the  objection  to  Its  admission, 
and  also  on  the  grounds  that  It  had  not  been 
shown  that  It  .had  been  made  by  an  officer 
of  the  bank,  nor  that  either  Chapln  or  Col- 
lins ever  made  It  This  motion  was  denied. 
It  is  insisted  that  both  rulings  were  erro- 
neous for  the  reason  that  there  was  no  evi- 
dence showing  that  Chapln  was  In  fact  the 
vice  president  of  the  bank  nor  that  he  had 
authority  to  act  for  It 

[2]  The  argument  proceeds  upon  the  theory 
that,  the  authority  of  an  officer  of  a  bank  to 
act  in  Its  behalf  being  governed  by  the  gen- 
eral rules  of  agency.  It  was  error  to  admit 
the  assignment  until  it  had  been  shown  that 
Chapln  was  In  fact  the  vice  president  of  the 
bank  and  that  he  was  acting  within  the 
scope  of  his  authority  as  such.  There  is  no 
merit  in  this  contention.  The  objection  made 
to  the  admission  of  the  evidence  presented 
only  the  question  of  the  authority  of  the 
bank  to  make  the  assignment  In  the  form 
in  which  It  was  made,  it  assumed — at  leiast 
it  did  not  challenge — the  genuineness  of 
Chapin's  signature,  and  that  be  was  acting 
within  the  scope  of  his  authority.  There  can 
be  no  question  that  a  Judgment  Is  assignable. 
Uaupt  V.  Burton,  21  Mont  572,  65  Pac.  110, 
C9  Am.  St  Rep.  698;  Merchants'  National 
Bank  v.  Great  Falls  Opera  House  Co.,  23 
Mont  33,  57  Pac.  445,  45  L.  R.  A.  285,  75 
Am.  St  Rep.  499;  Revised  Codes  1921,  { 
6837. 

[3-S]  It  requires  no  citation  of  authority 
to  sustain  the  proposition'  that  it  is  one  of 
the  incidental  powers  of  a  banking  corpora- 
tion to  sell  and  transfer  a  Judgment  owned 
by  it.  Just  as  it  may  sell  bonds  or  other  se- 
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curitieB  of  which  It  has  become  the  owner  in 
the  ordinary  course  of  business.  Wliile  the 
bank  had  been  taken  in  charge  by  Collins,  as 
state  examiner,  it  was  nevertheless  still  do- 
ing business  under  bis  authority.  His  ap- 
proval of  the  assignment  obviated  the  objec- 
tion to  its  admission  on  the  ground  that  the 
bank,  was  without  authority  to  make  it,  and, 
it  having  been  properly  admitted  in  the  first 
place,  it  was  within  the  discretion  of  the 
court  to  refuse  to  strike  it  out  on  other 
pounds  thereafter  urged  as  to  its  incom- 
petency. When  a  party  sits  by  at  a  trial  and 
allows  evidence  to  be  Introduced  without 
objection,  be  cannot  thereafter  assert  that 
the  court  was  in  error  in  refusing  to  strike 
It  out.  Toder  v.  Reynolds,  28  Mont.  183,  72 
Pac.  417;  PolndexterA  Orr  Livestock  Co.  v. 
Oregon  Short  Line  Ry.  Co.,  S3  Mont  338,  83 
Pac.  886;  Bean  v.  Missoula  Lumber  Co.,  40 
Mont.  31,  104  Pac.  869;  State  v.  Rhys,  40 
Mont  131,  105  Pac.  494';  State  v.  Van,  44 
Mont.  374,  120  Pac.  479.  The  rule  announced 
In  these  cases  applies  here.  The  pennission 
of  the  court,  given  at  the  time  the  ruling  was 
made  that  the  evidence  was  admissible,  to 
later  move  to  strike  it  out,  did  not  warrant 
the  assumption  by  counsel  that  tfaey  were  at 
liberty  to  include  other  grounds  of  objection 
when  tbey  came  to  make  the  motion.  Fur- 
thermore, the  objection  having  impliedly  as- 
sumed the  genuineness  of  the  signature  of 
Chapin,  the  vice  president,  the  seal  of  the 
bank  was  prima  fade  evidence  that  he  was 
duly  authorized  to  make  the  assignment  and 
that  the  execution  of  it  was  the  act  of  the 
corporation.  10  Cyc.  944;  BuUen  v.  Mil- 
waukee Trading  Co.,  109  Wis.  41,  86  N.  W. 
115 ;  McCracken  v.  City  of  San  Francisco,  16 
Cal.  639;  Levering  v.  Mayor,  etc.,  of  Mem- 
phis, 7  Humph.  653;  President  etc.,  of  B.  4 
D.  T.  Road  v.  Myers,  6  Serg.  &  R.  12,  9  Am. 
Dec.  402;  BurriU  v.  Nahant  Bank,  2  Mete 
(Mass.)  163,  35  Am.  Dec.  395 ;  Angell  &  Ames 
on  Corporations,  224. 

[7,  t]  Again,  the  plaintiff  testified  that  he 
had  bought  the  judgment  from  the  bank  for 
the  sum  of  $3,014.20.  Conceding,  for  the 
sake  of  argument,  that  the  written  assign- 
ment was  not  competent  on  any  one  or  all 
of  the  grounds  alleged  by  the  defendant  this 
testimony  was  sufficient  to  show  prima  facie 
ownership  of  the  judgment  In  the  plaintiff. 
Section  6887,  Revised  Codes,  1921,  supra,  de- 
clares: 

"Property  of  any  kind  may  be  transferred  ex- 
cept as  otherwise  provided  by  this  chapter." 

We  find  no  exception  In  the  chapter  (sec- 
tions 6835-6858.  Rev.  Codes  1921)  rdating  to 
the  transfer  of  judgments.  Section  6841  pro- 
vides farther: 


"A  transfer  may  be  made  witboat  writing  in 
eveiy  case  in  which  a  writing  is  not  expressly 
required  by  statute." 

There  Is  no  provision  In  the  Code  requiring 
such  a  transfer  to  be  in  writing.  Therefore, 
though  it  was  error  to  admit  the  written  as- 
signment the  defendant  was  not  prejudiced ; 
she  having  made  no  effort  to  controvert  by 
bee  evidence  that  the  transfer  bad  been  In 
fact  made. 

Counsel  have  presented  an  extended  argu- 
ment in  their  brief  in  an  effort  to  maintain 
the  proiwsltlon  that  the  certificate  of  ac- 
knowledgment of  the  assignment  was  in- 
valid for  the  reason  that  it  was  made  by 
Cbapin,  the  vice  president  instead  of  the 
president  of  the  bank,  as  required  by  sec- 
tions 4069  and  4664  of  the  Revised  Codes  of 
1907  in  force  at  the  time  it  was  made.  The 
conclusion  announced  above  renders  it  un- 
necessary to  consider  this  contrition.  We 
therefore  pass  it  withont  farther  notice. 

[91  Contention  is  made  that  the  court  erred 
in  snstaining  plaintiff's  objection  to  evidence 
offered  by  the  defendant  tlie  purpose  of 
which  was  to  show  that  the  plaintifl  bad 
bought  the  judgment  for  the  benefit  of  the 
Frank  estate  (Frank  being  now  dead)  and  not 
for  blmseltt  There  was  no  error  in  the  rol- 
Ing  because  it  pertained  to  an  issue  not  pre- 
sented by  defendant's  answer.  The  argu- 
ment is  made  In  this  court,  however,  that  it 
was  prejudicial  because  it  tended  to  show 
that  the  plaintiff  is  not  the  real  party  In  in- 
terest, and  therefore  that  he  could  not  main- 
tain this  action.  It  having  been  made  ap- 
parent that  plaintiff  was  vested  with  the 
legal  title,  he  was  the  real  party  in  interest 
within  the  meaning  of  the  statute  and  could 
maintain  the  action.  Rev.  Codes,  1921,  { 
9067;  Merchants'  National  Bank  v.  Great 
Falls  Ox>era  House  Co.,  supra ;  20  R.  O.  L.  p. 
666. 

[10]  There  was  no  substantial  conflict  In 
the  evidence.  It  will  accomplisli  no  useful 
purpose  to  enter  into  an  analysis  and  dis- 
cussion of  it  Defendant's  motions  for  non- 
suit and  for  a  directed  verdict  were  there- 
fore properly  overruled,  and  the  actim  of 
the  court  in  directing  a  verdict  for  the  plain- 
tiff was  proper.  Other  assignments  urged 
upon  our  attention  are  not  of  sufficient  merit 
to  require  special  notice. 

The  order  is  affirmed. 

Affirmed. 

COOPEK,  HOLLOW  AT,  and  GALEN,  33., 
concur. 

REYNOLDS,  3.,  being  absent  takes  no 
part  in  the  foregoing  decision. 
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JOHNSON.    (No.  4957.) 

(Supreme  Ooturt  of  Montana.    March  9,  1922.) 

1.  Criminal  law  «i=3665(5)— Refusal  to  admit 
testimony  of  witness  present  In  oourtroom 
In  violation  of  rule  iieid.  error. 

The  exclusion  of  the  testimony  of  a  wit- 
ness by  whom  the  accused  could  have  estab- 
lished an  alibi,  because  the  witness  without 
his  fault  or  that  of  defendant  was  in  the  court- 
room in  violation  of  a  rule  of  exclusion  of 
witnesses  in  pursuance  of  Bev.  Codes  1921,  f 
10660,  in  view  of  the  character  of  the  state's 
evidence,  was  reversible  error. 

2.  Witnesses  «=9t  02— Testimony  of  ioteetlvoo 
is  comp«tent. 

Testimony  of  detectives  or  decoys  employed 
to  discover  infractioDs  of  law  is  competent; 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  Rudolf  Von  Tobel,  Judge. 

A.  D.  Johnson  was  convicted  of  selling  in- 
toxicating liquor,  and  he  appeala  Beversed 
and  remanded. 

J.  C.  Huntoon,  of  Lewistown,  for  appellant. 
W.  D.  Banldn,  Atty.  Gen.,  and  L.  A.  Foot, 
Asst.  Atty.  Gen.,  for  the  State. 

GALEN,  J.  In  this  case  the  defendant  was 
charged  by  information  with  a  misdemeanor, 
It  being  aUeged  that  at  Lewistown,  in  Fergus 
county,  he  did,  on  or  about  August  28,  1920, 
sell  intoxicating  liquors  contrary  to  the  law. 
The  case  was  tried  to  a  Jury  and  upon  a  ver- 
dict of  guilty,  wherein  the  punishment  was 
left  to  be  fixed  by  the  court,  sentence  was 
Imposed  upon  the  defendant  to  pay  a  fine  ot 
$:jOO  and  to  serve  a  term  of  two  years'  im- 
prisonment in  the  Fergus  county  Jail.  At  the 
beginning  ot  the  trial,  on  application  of 
defendant's  counsel,  the  rule  excluding  wit- 
nesses during  the  taking  of  testimony  was 
ordered.  The  appeal  is  from  the  Judgment 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

[1  ]  Several  errors  are  assigned,  but  one 
of  which  requires  consideration  for  the  prop- 
er disposition  of  this  appeal.  It  is  urged  that 
the  court  erred  in  sustaining  objection  to  the 
giving  of  testimony  by  the  witness  Boy  E. 
Ayers,  and  in  overruling  the  defendant's  of- 
fer of  proof  in  connection  therewith.  The 
objection,  ruling  of  the  court,  and  offer  of 
proof  are  shown  by  the  record  as  follows: 

"Boy  E.  Ayers,  called  as  a  witness  on  behalf 
of  defendant,  and  being  first  duly  sworn,  was 
interrogated  as  follows: 

"Direct  examination  by  Mr.  Hnntoon:  Q. 
Yon  may  state  your  name. 

"Mr.  McConochie  (Co.  Atty.):  Just  a  min- 
ute; if  it  please  the  court,  we  object  to  the 
testimony  of  this  witness  for  the  reason  that 
the  rule  was  made  at  the  beginning  of  this 
case  that  all  witnesses,  both  on  the  part  of 
the    defense   and   the   prosecution,    should   be 
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excluded  from  the  courtroom,  and  this  wit- 
ness has  been  in  the  courtroom  during  the  trial 
of  this  case. 

"Mr.  Huntoon:  I  will  submit  to  the  court 
that  he  has  not  been  in  the  courtroom. 

"Witness:  Yes,  Mr.  Huntoon,  I  came  in  and 
sat  down  there  a  moment,  but  this  role  is  news 
to  me,  and  the  county  attorney  saw  me  sitting 
there,  and  didn't  call  my  attention  16  it. 

"Mr.  Huntoon:  I  will  say  we  didn't  discover 
until  the  very  last  minute  here  that  this  man 
on  the  21st  was  in  Stanford,  this  gentleman 
here  and  two  others.  As  soon  as  I  found  that 
out,  I  got  subpoenas  oat. 

"The  Court:  The  judge  was  in  here  for  about 
10  minutes,  I  think. 

"Mr.  Huntoon:  I  don't  think  he  has  been  in 
here  since  subpena  was  served  on  him. 

"Witness:  Yes;  I  was  in  here,  but  I  didn't 
know  anything  about  the  rule;  I  wouldn't 
violate  any  rule. 

"Mr.  McConochie:  We  object  to  the  testi- 
mony of  this  witness  under  the  rule  of  the 
court. 

"The  Court:  I  don't  see  how  I  can  do  other- 
wise than  to  sustain  it.  I  didn't  know  that 
Judge  Ayers  was  a  witness,  or  going  to  be, 
or  I  would  have  told  him,  and  he  knew  nothing 
about  the  rule. 

"Mr.  McConochie:  No,  but,  your  honor,  it 
was  the  bailiff's  instructions — 

"Mr.  Huntoon  (interrupting):  Why,  if  the 
court  please,  assume  that  a  man  doesn't  know 
anything  about  a  case,  and  happens  to  drop 
into  this  courtroom;  I  discover  that  he  is  a 
witness,  and  I  have  a  subpoena  issued  and 
served  upon  him. 

"The  Court:  Did  yon  know  it  before  he 
came  in  here? 

"Mr.  Huntoon:  I  did  not.  I  didn't  know  the 
situation  here  until  these  men  gave  these 
dates  here. 

"The  Court:  Mr.  Huntoon,  that  is  after  we 
had  resumed  the  testimony  in  here,  after  I  had 
waited  for  yon  to  have  a  witness  come  up 
from  town;  it  was  after  we  had  resumed  in 
here  that  Judge  Ayers  and  Jndge  Be  Kalb 
came  in  and  sat  down  there  for  probably  10 
minutes. 

"Mr.  Huntoon:  Well,  I  didn't  know  anything 
about  that;  if  I  had,  I  certainly— ber^anse  I  had 
subpcenas  out  for  the  judge  at  that  time. 

"Witness:  I  came  in  the  minute  I  was 
subpoenaed. 

"The  Court:  I  don't  see  how  I  can  do  other 
than  sustain  the  objection,  since  it  is  made. 

"Mr.  Huntoon:  Well,  if  the  court  please,  we 
have  no  means  of  proving — 

"Mr.  McConochie  (interrupting):  We  object 
to  the  remarks  of  counsel  at  this  time. 

"Mr.  Huntoon:  If  you  will  let  me  use  his 
check,  Mr.  McConochie,  I  will  be  satisfied. 

"Mr.  McConochie  (interrupting) :  We  object 
to  the  remarks  of  counsel. 

"Mr.  Hnntoon  (continuing):  To  fix  these 
dates. 

"Mr.  McConochie;  And  ask  they  be  stricken 
from  the  record. 

"The  Court:    Sustained.     Strike  them  out. 

"Mr.  Huntoon:  I  would  like  to  make  an 
offer  ot  proof  by  this  witness. 

"The  Court:    Yon  may. 

"Mr.  Huntoon  (out  of  hearing  of  the  Jury): 
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The  defendant  offers  to  prove  by  the  witness 
Roy  E.  Ayers,  whose  testimony  has  been  ob- 
jected to  and  objection  sastained  by  the  court, 
that  on  the  14th  day  of  Angnst,  1920,  at  the 
town  of  Stanford,  he  met  the  defendant,  and 
knows  of  his  being  present  a  greater  portion  of 
■that  afternoon,  a^d  I  think  part  olf  the 
evening;  and  on  the  2l8t  day  of  Angust,  1920, 
he  has  peHonal  knowledge  of  the  defendant 
being  present  with  Perry  Irish  in  the  town  of 
Stanford;  and  that  he  was  there  and  talked 
with  him  and  saw  him  at  that  time,  and  that 
both  of  these  dates  are  susceptible  of  proof 
by  checks  that  the  witness  Ayers  had  cashed 
on  those  dates  in  the  town  of  Stanford,  one  on 
the  14th  of  Angust,  and  one  on  the  2l8t  day 
of  August,  1920. 

">fr.  McConochie:  To  which  the  state  ob- 
jects for  the  reason  that  ander  the  prior  ruling 
of  the  court  all  witnesses  were  to  be  excluded, 
both  for  the  defense  and  the  slate,  and  that 
this  witness  was  present  in  the  courtroom 
during  the  trial  of  the  action,  and  after  he 
knew  he  had  been  sabpcenaed  to  appear  as  a 
witness  in  the  case. 

"Mr.  Huntoon:  I  wonld  like  to  add  to  that 
offer  of  proof. 

"The  Court:  Ton  might  put  in  there  'but 
without  any  knowledge  by  Judge  Ayers  of  the 
rule.' 

"Mr.  Hnntoon:  I  should  like  to  add  to  that 
offer  of  proof  by  this  witness  Ayers  that  I 
expect  to  prove  these  dates,  the  14th  and  2lBt 
by  these  checks,  which  I  have  no  means  of 
proving  by  the  recollection  of  the  other  wit- 
ness called  in  that  respect.  (Objection  sus- 
tained, exception  noted,  witness  excused.)" 

In  support  of  the  charge,  the  state  In- 
troduced two  witnesses,  George  Bender  and 
M.  J.  Ryan,  both  of  whom  were  paid  detec- 
tives, or  decoys,  in  the  employ  of  the  county, 
attorney.  The  first  of  these  witnesses.  Bend- 
er, testified  that  on  August  28,  1920,  between 
the  hours  of  9  and  10  o'clock  p.  m.,  he  en- 
tered the  Silver  Dollar,  conducted  by  the  de- 
fendant, and  asked  the  bartender,  Mr.  Refer, 
for  a  "shot"    He    testified: 

"Well,  I  went  in  there  and  called  for  a  shot. 
What  I  called  for  in  there  to  Mr.  Refer,  what- 
ever is  his  name,  and  he  gave  me  a  drink  of 
whisky  over  the  bar.  I  paid  50  cents.  I  asked 
bim  if  I  could  get  a  pint;  he  said,  'Ves.' 
*  •  •  Mr.  Refer  went  to  work  and  selled  a 
pint  of  whisky  over  the  bar,  behind  the  bar, 
and  I  was  standing  alongside  the  bar,  and  I 
handed  a  $5  bill  and  some  silver,  $6.  *  *  * 
I  gave  him  a  $5  bill  and  a  silver  dollar,  so  I 
took  the  bottle  and  put  it  in  my  pocket.  He 
gave  me  another  drink  for  his  treat.  *  •  • 
Mr.  Johnson  was  sitting  in  the  back  end,  and 
some  men  around  the  table  two  or  three — I 
wouldn't  say  how  many — and  furthermore,  I 
couldn't  tell  if  Mr.  Johnson  noticed  it  or  not" 

He  further  testified  that  on  Saturday, 
August  21,  1020,  between  8  and  0  o'clock  In 
the  evening,  he  bought  a  drink  in  the  Silver 
Dollar,  and  as  to  the  person  who  sold  it  to 
him,  he  testified: 

"Q.  And  whom  did  you  buy  that  from?  A. 
I  believe  from  my  knowledge   I   bought  that 


from  Hr.  Johnson.  Q.  The  defendant  in  this 
case?  A.  Yes,  sir.  Q.  Well,  yon  know,  don't 
yon?    A.  I  believe  I  do." 

The  bottle,  containing  what  remained  of 
the  whisky  purchased  by  the  witness  from 
the  bartender  Refer  on  August  28,  1920, 
was  introduced  in  evidence  against  the  de- 
fendant. 

The  witness  Ryan  testified  to  haTtnc 
bought  two  drinks  from  the  defendant,  John- 
son, in  the  Silver  Dollar  on  Saturday,  August 
21,  1920,  at  5  o'clock  in  the  evening,  and 
that  the  defendant,  Johnson,  drank  one  of 
the  drinks  so  purchased ;  that  again  on  Sun- 
day morning,  the  22d  day  of  August,  1920, 
at  about  8:30,  he  made  purchase  of  two 
drinks  from  the  bartender  Refer, '  the  de- 
fendant Johnson  being  present,  and  that 
Johnson  drank  one  of  such  drinks;  and  that 
again  on  Sunday  evening  between  7  and  9 
o'clock,  he  bought  eight  drinks  from  the  de- 
fendant, Johnson,  four  at  a  time;  and  tliat 
again  on  August  23d,  at  about  5  o'clock  in 
the  afternoon,  he  purchased  four  drinks  from 
the  defendant  Johnson,  two  other  men. 
strangers  to  the  witness,  and  Johnson  Joining 
in  the  treat;  his  testimony  in  this  respect 
being  as  foUows: 

"Q.  On  the  23d,  did  yon  make  any  purchases 
from  Red  Johnson?  A.  I  did.  Q.  About 
what  time  of  the  day  was  that?  A.  About  5 
o'clock  in  the  afternoon.  Q.  And  what  did  yon 
purchase  at  that  time?  A.  Whisky.  Q.  And 
did  you  pay  for  it?  A.  Yes,  sir.  °Q.  To  whom 
did  you  make  the  payment?  A.  Red  Johnson. 
Q.  Do  you  remember  how  many  drinks  were 
purchased  at  that  time?  A.  Four  drinks.  Q. 
Did  you  drink  them  all  yourself,  or  was  some- 
one else  present?  A.  Two  other  men  there, 
and  Red  Johnson  and  myself.  Q.  This  was  the 
23d  day  of  what  month?  A.  Aognst  Q.  In 
what  year?    A.  1920." 

Upon  this  testimony  the  state  elected  aa 
the  date  of  the  offense  charged  August  23, 
1920. 

The  defendant,  having  been  called  to  the 
stand  as  a  witness  in  his  own  behalf,  denied 
all  knowledge  of  the  whisky  sales  alleged 
to  have  been  made  in  his  place  of  business, 
and  said  that  as  near  as  he  could  fix  the  date 
he  was  at  Stanford,  35  mil^  from  Lewla- 
town,  on  August  21,  1920,  in  company  with 
Deputy  Sheriff  Perry  Irish,  and  that  they 
returned  home  that  evening  after  supper  by 
way  of  Denton,  the  distance  from  Stanford 
to  Denton  being  approximately  25  miles,  and 
that  they  did  not  reach  Lewistown  until 
about  2  o'clock  a.  m.,  the  morning  of  the 
22d  of  August. 

Irish,  called  as  a  witness  for  defendant 
corroborated  the  defendant's  testimony  re- 
garding their  having  been  in  Stanford,  and 
having  there  met  Judge  Roy  E.  Ayers,  but 
was  unable  to  fix  the  date  positively.  There- 
upon Judge  Ayers  was  subpoenaed  and  called 
as  a  witness  in  order  to  fix  the  date  when 
the  defendant  claimed  to  have  been  la  Stan- 
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ford,  namely,  August  21,  1920,  and  bis  eri- 
dence  was  excluded  as  heretofore  indicated. 
The  only  possible  theory  upon  which  the 
testimony  of  the  witness  Bender  was  admis- 
sible, and  that  of  Kyan,  respecting  the  sale 
of  whisky  made  other  than  on  August  23, 
1920,  was  to  show  a  disposition  to  commit 
like  offenses  and  continued  law  Infractions 
of  like  character  in  proof  of  the  particular 
charge.  Section  10660,  B.  C.  M.  1821,  pro- 
vides: 

"If  either  party  requires  it,  the  judge  may 
exclude  from  the  courtroom  any  witness  of  the 
adverse  party,  not  at  the  time  under  examina- 
tion, so  that  he  may  not  hear  the  testimony  of 
other  witnesses." 

In  case  of  violation  of  an  order  of  exclusion, 
the  proper  remedy  to  be  jtdopted  by  the 
court  is  to  punish  the  offender  for  contempt, 
in  the  absence  of  a  showing  of  connivance 
or  collusion  on  the  part  of  the  defendant  or 
his  counsel,  rather  than  to  deprive  the  de- 
fendant of  material  evidence  in  his  defense. 
To  deprive  a  party  of  his  witness  because  of 
misconduct  which  the  party  has  not  caused, 
procured,  or  permitted  would  be  to  punish 
tlie  innocent.  Palmer  v.  People,  112  IlL  App. 
527.  The  direct  punishment  for  the  offense 
should  be  visited  upon  the  offender  himself 
as  for  a  contempt  of  court,  and  not  go  to  the 
extent  of  denying  the  accused  the  right  of 
making  bis  defense.  Loose  t.  State,  120 
Wis.  115,  97  N.  W.  526. 

Refusal  to  permit  a  witness  to  testify  In 
a  criminal  case  on  the  ground  that  he  had 
violated  the  order  excluding  witnesses,  is 
reversible  «error,  where  neither  the  state 
nor  the  defendant  was  responsible  for  the 
violation  of  the  order  and  did  not  know  be 
was  present.  State  T.  David,  25  Ind.  App. 
297,  58  N.  E.  83. 

In  a  quite  similar  case  involving  an  order 
of  exclusion  made  by  the  trial  court  under 
the  statute  above  cited.  It  appears  that  at 
the  request  of  the  d^endant  the  presiding 
judge  required  all  witnesses  to  be  excluded, 
and  that  the  witness  Keller,  a  deputy  sheriff 
in  charge  of  the  defendant,  and  who  held 
him  In  custody,  remained  thereafter  in  the 
courtroom.  The  deputy  sheriff  had  not  been 
served  with  a  subpcena,  and  the  county  at- 
torney did  not  know  when  the  order  was 
made  that  it  would  be  necessary  to  call  bim 
to  testify.  Later  it  appeared  that  his  testi- 
mony would  be  substantial  and  material,  and 
when  be  was  called  counsel  for  the  defend- 
ant objected  on  the  groimd  that  he  bad  dis- 
qualified himself  from  testifying  by  disobey- 
ing the  order  of  exclusion.  The  court  over- 
ruled the  objection,  and  allowed  him  to  tes- 
tify. This  court  in  passing  upon  the  question 
on  appeal  held  that  there  was  no  error,  and 
through  Mr.  Chief  Justice  Brantly  said: 

"The  order  of  ezclnsion  could  not  apply  to 
any  oae  who  did  not  expect  to  be  called  as  a 
witness.    £3ven  if  the  order  had  applied  to  Kel- 


ler, the  penalty  for  hia  disobedience  should  have 
been  inflicted  upon  bim  by  punishing  him  fot 
contempt,  and  not  upon  the  state  by  excluding 
bis  evidence.  Of  course,  in  so  far  as  by  his 
conduct  in  violating  such  order  a  witness  mani- 
fests unusual  interest  in  the  result  of  the 
trial,  be  furnishes  ground  for  the  jury  to  ques- 
tion the  credibility  of  his  testimony;  neverthe- 
lesa  be  is  not  thereby  disqualified  to  testify, 
nor  may  the  party  whose  witness  he  is  b« 
deprived  of  his  testimony."  State  v.  McDon- 
ald, 51  Mont.  1,  149  Pac.  279. 

Another  case  which  presents  facts  not  un- 
like the  case  before  us  is  that  of  Pile  v.  State, 
107  Tenn.  532,  64  S.  W.  477,  wherein  it  ap- 
pears that  the  defendant,  in  order  to  con- 
tradict the  material  evidence  of  one  of  the 
witnesses  for  the  state,  called  as  a  witness 
one  Fox,  who  resided  some  distance  from  the 
county  seat  and  who  was  not  present  when 
the  trial  of  the  case  commenced,  and  who 
was  not  expected  for  some  hours,  but  who  in 
fact  arrived  late  in  the  day,  sooner  than  was 
anticipated,  and.  went  directly  into  the  court- 
room, where  he  remained,  as  he  supposed 
was  his  duty  to  do,  without  the  knowledge 
of  the  defendant  or  his  counsel.*  The  court 
in  passing  upon  the  subject  used  language 
which  we  quote  with  approval  as  applicable 
to  the  case  under  consideration: 

"This  disclosure,  in  our  opinion,  made  a 
clear  and  obvious  case  for  the  admission  of  the 
proposed  testimony.  The  intended  witness  was 
entirely  without  fault,  and  so  were  the  defend- 
ant and  bis  counsel.  The  testimony  rejected 
was  very  material  to  the  defense,  and  might 
have  changed  the  result.  Such  being  true,  the 
testimony  should,  undoubtedly,  have  been  ad- 
mitted.    Smith  V.  State,  4  Lee,  428." 

In  Davis  v.  Byrd,  94  Ind.  525,  the  court  In 
discussing  the  disobedience  of  a  witness  who 
bad  been  placed  under  the  rule  as  affecting 
the  admissibility  of  bis  testimony,  said: 

"A  witness  who  disobeys  the  order  of  the 
court  excluding  bim  from  the  courtroom  should 
be  punished,  and  severely  punished,  for  his 
disobedience,  but  this  punishment  should  fall 
on  the  guilty  person,  and  not  on  an  innocent 
party.  It  is  difficult  to  imagine  any  principle 
of  law  which  will  justify  the  punishment  of  an 
innocent  party  for  the  contumacious  behavior 
of  a  witness.  A  litigant  has  no  authority  over 
the  witnesses  subpoenaed  by  bim,  and  is  not 
answerable  for  their  wrongful  conduct,  and  he 
ought  not  to  be  denied  a  right  because  a  wrong 
has  been  committed  for  which  he  is  neither 
morally  nor  legally  responsible.  It  may  be  a 
very  serious  punishment  to  be  deprived  of  the 
testimony  of  a  witness,  and  if  the  party  is 
himself  free  from  fault,  this  punishment  should 
not  be  visited  on  him." 

The  weight  of  authority,  and  we  think  the 
better  view,  is  that  where  the  party  is  with- 
out fault  and  the  witness  disobeys  the 
order  for  exclusion,  the  party  ought  not  to 
be  deprived  of  the  testimony  of  the  witness. 
3  Jones  on  Evid.  {  308 ;  Holder  v.  U.  S.,  150 
U.  S.  91,  14  Sup.  Ct  10.  37  U  Ed.  1010; 
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Rooka  V.  State,  65  Ga.  830;  Lasslter  v.  State, 
67  Ga.  739;  Grant  v.  State,  89  Ga.  893,  15 
S.  E.  488;  Cnnnlngham  v.  State,  97  Ga.  214, 
22  S.  E.  954;  Hoxle  ▼.  State,  114  Ga.  19, 
39  S.  B.  944;  McWhorter  v.  State,  118  Ga. 
55.  44  S.  E.  873;  Davis  v.  State,  120  Ga. 
843,  48  S.  E.  305;  State  v.  Ward,  61  Vt  153, 
17  AU.  483;  Parker  v.  State,  67  Md.  329,  10 
AtL  219,  1  Am.  St  Rep.  387 ;  Com.  v.  Brown, 
90  Va.  671,  19  S.  B.  447. 

[2]   It  is  setUed  In  this  sUte  that  the  tes- 
timony of  such  detectives  or  decoys  employed 
to  ferret  out  Infractions  of  the  law  Is  com- 
petent.    In   re  Wellcome,  23  Mont  131,  69 
Pac.  836;    State  v.  O'Brien,  35  Mont  482,  90 
Pac.  514,  10  Ann.  Cas.  1006;    State  v.  Tudor, 
4rMont  185,  131  Pac.  632;   State  v.  Showen 
(Mont.)  199  Pac.  917.    But  the  weight  and 
credibility  to  be  given  to  such  evidence  are 
matters  proper  (or  consideration  of  the  Jury 
(40  Cyc.  2654;    State  v.  Showen,  supra),  so 
that  the  testimony  of  the  witness  Ayers  was 
of  Importance  to  the  defendant  aa  affecting 
the  credibility  of  the  detective  witnesses  for 
the  state.    If  the  defendant  was  not  In  his 
place  of  business  and  could  not  have  been 
there  at  the  time  mentioned  by  the  witnesses 
on  August  21,  1920,  evidence  showing  this 
fact  might  have  had  weight  with  the  Jury 
In  determining  whether  the  defendant  actual- 
ly committed  the  offense  charged  on  August 
23,  1920.     And  had  such  evidence  been  ad- 
mitted It  Is  possible  that  the  Jury  would  have 
considered  the  evidence  of  the  detective  wit 
nesses  so  discredited  that  there  would  have 
been  an  entirely  different  verdict  rendered, 
In  this  case  It  appears  that  the  witness 
Ayers  was  entirely  Ignorant  of  the  rule  of 
exclusion  of  witnesses.    There  was  no  show- 
ing of  connivance  by  the  defendant,  or  knowl- 
edge of  his  presence  in  the  courtroom  during 
the  trial;  and  the  defendant  should  not  be  pe- 
nalized by  being  deprived  of  such  important 
testimony  in  defense.     If  any  one  were  to 
blame.  It  was  the  witness  who  violated  the 
rule,  rather  than  the  defendant;  and  In  cases 
of  willful  violation  of  a  rule  by  the  witness 
the  remedy  Is  punishment  of  the  witness  for 
contempt    In  our  opinion  the  evidence  of  the 
witness  Ayers  was  most  important  to  the 
defendant,  and  by  excluding  it  the  court  was 
In  error.    It  Is  manifest  that  gross.  Injustice 
was  perpetrated  against  the  defendant  when 
the  court  permitted  the  witnesses  to  testify 
to  sales  of  liquor  on  August  21st  and  then 
denied  him  the  right  to  impeach  such  testi- 
mony.   To  exclude  this  evidence.  In  our  opin- 
ion, was  more  than  an  abuse  of  discretion; 
it  amounted  to  a  denial  of  substantial  rights 
of  the  accused.    He  was  not  in  any  manner 
accountable  for  Judge  Ayers'  presence  in  the 
courtroom  in  violation  of  the  rule  of  exclu- 
rion  of  witnesses,  and  should  not  on  this 
account  be  penalized  and  denied  'the  right 
of  complete  defense. 
The  Judgment  and  order  are  reversed,  and 


the  cause  remanded  to  the  district  court 
of  Fergus  county  for  a  new  trial. 
Reversed  and  remanded. 

BBANTLZ,  0.  X,  and  OOOPBB  and  HOI<. 
LOW  AT,  JJ.,  concur. 

REYNOLDS,   J.,   being   absent,   takea  no 
part  in  the  foregoing  decision. 


(82  Hont.  477) 

MORK  V.  MELLETT  et  al.  (HOYT,  latervea> 
er).    (No.  4677.) 

(Supreme  Court  of  Montana.    March  6,  1922.) 

1.  Public  lands  <8=:>35(4)— "Heirs"  who  take 
homestead  of  deceased  entryman  are  those 
designated  by  state  statute. 

Since  the  statutes  of  the  United  States  do 
not  undertake  to  designate  who  are  the  heirs 
of  a  deceased  homestead  entryman  to  whom  the 
patent  for  the  entry  will  be  issued,  such  heirs 
are  those  desiguated  by  the  statute  of  the 
state  in  wliich  the  land  la  located;  and  In  Mon- 
tana the  heirs  of  a  woman  who  died  without 
issue  are,  under  Rev.  Codes  1921,  }  7073,  her 
surviving  husband  and  surviving  parent,  or,  if 
the  latter  cannot  be  considered  an  heir,  the 
surviving  husband  and  the  surviving  sister  of 
the  entryman. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

2.  Aliens  «=39— Right  to  Inherit  depends  oa 
statute. 

An  alien  may  inherit  lands  within  the  state 
only  by  grace  of  state  statute. 

3.  Public  lands  (3=>35(4)— Allen  hair  of  entry- 
man  cannot  take  homestead. 

The  provision  of  Rev.  Codes  1921,  {  7068. 
permitting  an  alien  to  inherit  lands  within  the 
state,  must  yield  in  so  far  as  the  right  of  an 
heir  to  receive  the  patent  for  the  homestead 
of  a  deceased  entryman  is  concerned  to  the 
provision  of  Rev.  St  V.  S.  {  2291  (U.  S.  Comp. 
St.  S  4532),  requiring  the  heir  to  whom  patent 
is  to  be  issued  to  make  proof  of  citizenship, 
so  that  such  alien  heir  must  be  disregarded,  and 
the  property  vests  in  those  citizens  who  would 
be  the  heirs  if  the  alien  were  not  living. 

Appeal  from  District  Court,  Hill  County; 
W.  B.  Bboades,  Judge. 

Action  by  Anna  Mork  against  Cyrus  Mel- 
lett  and  the  unknown  heirs,  etc,  of  Hannali 
Mellett  deceased.  In  which  Annette  MatUe 
Hoyt  Intervened  to  claim  an  Interest  In  the 
property  In  controversy,  li'^om  a  Judgment 
awarding  the  property  to  the  defendant  C5y- 
rus  Mellett  and  the  intervener,  plaintiff 
appeals.    Affirmed. 

Stranahan  &  Stranahan,  of  Havre,  for  ai>- 
pellant. 

Kline  &  Elwell,  of  Havre,  for  respondents. 

GALEN,  J.  In  Oils  case  it  appears  tlxat 
on  June  2,  1910,  one  Hannah  Mork  made 
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homestead  entry  under  the  laws  of  tbe  United 
States  for  a  tract  of  land  now  located  In 
Hill  county  and  that  gubsegaently  she  mar- 
ried the  defendant  Cyrus  Mellett  Later 
she  died  intestate,  and  left  no  heirs  or  next 
of  kin  other  than  her  husband,  the  defend- 
ant Cyrus  Mellett,  her  mother,  the  plaintiff, 
Anna  Mork,  and  her  sister,  the  Intervener, 
Annette  Mattle  Koyt.  After  her  death  the 
defendant  Cyrus  Mellett,  on  or  about  March 
25,  1913,  made  final  proof  on  the  homeetead, 
paid  all  the  expenses  necessary  and  incident 
thereto,  amounting  to  the  sum  of  $26.50,  and 
register's  certificate  for  the  land  was  duly 
issued  by  the  United  States  Land  Office  at 
Havre,  Mont.,  on  April  21,  ldl5,  to  the  "heirs 
of  Anna  Mellett,  formerly  Anna  Mork." 
At  the  time  of  the  making  of  the  final  proof 
on  the  homestead  entry  and  of  the  trial,  it 
appears  that  the  plain  tifT,  Anna  Mork,  was 
not  a  citizen  of  the  United  States,  and  that 
the  defendant  Cyms  Mellett,  and  the  .inter- 
vener, Annette  Mattie  Hoyt,  were  at  the  time 
mentioned  and  now  are,  such  citizens.  The 
action  was  commenced  in  Hill  county  by  the 
plaintiff  to  have  her  rights  decreed  to  the 
property  in  question  as  an  heir.  The  defend- 
ant having  denied  the  right  of  the  plaintiff 
to  succeed  as  an  heir  to  the  estate  because 
of  her  alienage,  the  sister  of  the  deceased, 
Annette  Mattie  Hoyt,  intervened,  prayjng 
that,  in  the  event  of  the  plaintiff  being  de- 
nied her  rights  alleged  as  an  heir  to  the  de- 
ceased, intervener,  as  such  sister  of  the  de- 
ceased, be  decreed  entitled  to  an  undivided 
one-half  Interest  in  the  property.  Upon  Is- 
sue Joined,  the  case  was  tried  to  the  court 
without  a  Jury.  Findings  of  fact  and  con- 
clusions of  law  were  made,  wherein  and 
whereby  the  plaintiff  was  denied  the  right 
of  succession  as  an  heir  to  any  interest  in 
such  homestead  on  account  of  her  alienage, 
and  that  the  defendant  Cyrus  Mellett  and 
the  intervener,  Annette  Mattie  Hoyt,  were 
each  entitled  to  an  undivided  one-half  inter- 
est in  and  to  such  homestead.  Judgment 
was  entered  accordingly,  from  which  the 
plaintiff  appeals. 

There  is  but  one  question  involved  in  this 
appeal,  namely :  Was  the  plaintiff,  an  alien, 
entitled  as  an  heir  to  succeed  to  an  interest 
in  the  homestead,  and,  i^*  not,  what  are  the 
rights  of  the  surviving  sister? 

[1]  In  this  case  the  final  certificate  issued 
by  the  United  States  Land  Office  is  to  tbe 
"heirs  of  Hannah  Mellett,  formerly  Hannah 
Mork,"  without  other  words  to  more  definite- 
ly designate  those  in  whom  the  equitable  title 
vests,  and,  ordinarily,  to  determine  those 
thus  made  beneficiaries,  resort  must  be  .bad 
to  the  statutes  of  the  stata  Since  the  Unit- 
ed States  has  no  general  law  of  succession, 
the  heirs  must  be  found  by  the  law  of  tbe 
state  or  territory  in  which  the  land  la  sit- 
uated, and  comprise  those  whom  the  law  ap- 
points to  succeed  to  a  decedent's  estate,  in 


case  be  dies  wlQumt  disposing  of  It  by  wUL 
It  is  the  practice  of  the  Land  Department  of 
the  government  to  issue  patents  to  the  "heirs 
or  devisees"  in  case  of  the  death  of  the  en- 
tryman  leaving  no  widow  or  minor  children, 
and  to  leave  It  to  tbe  conrts  to  determine 
who  are  the  heirs  or  devisees  of  the  deceased, 
and  the  extent  of  their  respective  interests. 
22  E.  C.  L.  330;  Hayes  v.  Wyatt,  19  Idaho, 
5U,  115  Paa  13,  34  L.  E.  A.  (N.  S.)  39T. 

In  CaldweU  v.  Miller,  44  Kan.  12,  23  Paa 
946,  the  court  said: 

"Congress  has  not  defined  the  term  'heirs.' 
*  *  ♦  Therefore,  to  determine  who  are 
meant  by  the  words  in  the  patent,  'heirs  of 
Robert  Titos,  deceased,'  we  Uiink,  we  must 
look  to  the  statutes  of  this  state.  'It  seems 
scarcely  necessary  to  say  that  this  is  purely 
a  question  of  statutory  law.'  McBanney  t. 
Stewart,  6  Kan.  2dl." 

In  Hutchinson  Invest.  Co.  t.  Caldwell,  152 
U.  8.  65,  14  Sup.  Ct.  504,  38  L.  Ed.  356,  sus- 
taining and  affirming  the  decision  in  the  last 
cited  case,  the  court  said: 

"  'It  is  an  established  principle  «f  law  every- 
where recognized,  arising  from  the  necessity 
of  the  case,  that  the  disposition  of  immovable 
property,  whether  by  deed,  descent,  or  any  oth- 
er mode,  is  exclusively  subject  to  the  govern- 
ment within  whose  jurisdiction  tbe  property  is 
situated'  [U.  S.  v.  Pox,  04  U.  S.  315,  320]; 
and  although  Congress  might  have  designated 
particular  grantees  to  whom  the  land  should 
go  in  the  first  instance,  it  did  not  do  so,  nor 
make  use  of  words  indicative  of  any  intent 
that  the  law  of  the  state  should  not  be  follow- 
ed. •  *  •  The  object  sought  to  be  obtained 
by  Congress  was  that  those  who  woold  have 
taken  the  land  on  the  death  of  the  preemptor, 
if  tbe  patent  had  issned  to  him,  should  still 
obtain  it  notwithstanding  liis  death,  an  object 
which  would  be  in  part  defeated  by  the  ex- 
clusion of  any  who  would  have  so  taken  by  the 
local  law  if  die  title  had  vested  in  him." 

Under  our  statute  of  succession,  the  de- 
ceased having  died  Intestate,  her  estate  de- 
scends one-half  to  her  surviving  husband 
and  the  remaining  one-half  to  her  surviving 
mother,  or,  if  the  mother  be  considered  as 
nonexistent,  then  to  the  surviving  Bister. 
Section  7073,  Kev.  Codes  1921. 

[2]  The  right  to  inherit  Is  dependent  upon 
tbe  will  of  the  Legislature,  except  In  so  far 
as  its  power*  in  this  regard  is  restricted  by 
constitutional  provision;  hence  an  alien  or 
foreigner  may  inherit  lands  or  take  by  law 
only  by  grace  of  the  state  within  the  bound- 
aries of  which  they  are  situated.  In  re 
Colbert's  Estate,  44  Mont.  259,  119  Pac.  791. 

[3]  Section  7088,  Bev.  Codes  1921,  provides 
in  part  as  follows: 

"Resident  aliens  may  take  in  all  cases  by 
succession  as  citizens;  and  no  person  capable 
of  succeeding  under  the  provisions  of  this  chap- 
ter is  precluded  from  such  succession  by  rea- 
son of  the  alienage  of  any  relative.    •    •    * " 
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If,  in  this  case,  our  general  law  of  succes- 
sion is  applicable,  then  there  is  no  question 
as  to  the  mother's  rights  as  an  heir.  Sec- 
tion 2291  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  f  4632)  pro- 
vides in  part  as  follows: 

"No  certificate,  however,'  shall  be  griven  or 
patent  insued  therefor  until  the  expiration  of 
three  years  from  the  date  of  such  entry;  and 
if  at  the  expiration  of  such  time,  or  at  any  time 
within  two  years  thereafter,  the  person  making 
such  entry,  or  if  he  be  dead  his  widow,  or  in 
case  of  her  death  bis  heirs  or  devisee,  or  in 
case  of  a  widow  making  such  entry  her  heirs 
or  devisee,  in  case  of  her  death,  proves  by  him- 
self and  by  two  .credible  witnesses,  •  •  * 
that  he,  she,  or  they  will  bear  true  allegiance 
to  the  government  of  the  United  States,  then  in 
such  case  he,  she,  or  they,  if  at  that  time  dti- 
zens  of  the  United  States,  shall  be  entitled  to 
a  patent,  as  in  other  cases  provided  by  law. 
•    •    •  n 

Our  statutes  of  succession  must  in  this  in- 
stance be  applied  with  reference  to  the  spe- 
cific limitations  contained  tn  the  Homestead 
Act  Section  2291,  Rev.  Stat  The  govern- 
ment being  the  donor,  may  place  such  limita- 
tions or  restrictions  on  the  grant  as  It  sees 
tit;  and  the  laws  of  succession  of  the  state 
must  l)e  applied  with  respect  thereto.  So 
that,  while  ordinarily  the  mother,  though  an 
alien,  would  be  entitled  as  an  heir  to  succeed 
to  the  property  belonging  to  her  daughter  up- 
on the  latter's  death,  yet  a  different  rule 
must  be  applied  in  the  case  of  homesteads  as 
to  which  final  proof  has  not  been  made.  The 
United  States  statute  expressly  bars  aliena 
The  language  of  the  statute  requires  that 
the  heir,  In  order  to  be  entitled  to  succeed 
to  the  rights  of  the  homestead  entryman, 
must  be  a  citizen  of  the  United  States,  and 
such  has  been  generally  the  holdings  of  the 
courts  and  Land  Department 

"The  heirs  succeed  to  the  rights  of  the  home- 
steader not  as  heirs  who  have  inherited  his 
title,  but  because  the  law  gives  them  prefer- 
ence as  new  homesteaders,  allowing  to  them 
the  benefit  of  the  residence  of  their  ancestor 
upon  the  lands."    82  Cyc  834. 

In  the  case  of  Towner  v.  Rodegeb,  33  Wash. 
153,  74  Pac.  50,  90  Am.  St  Rep.  936,  the  Su- 
preme Court  of  Washington  said : 

"The  homestead  law  vests  the  rights  in  the 
land  in  the  claimant  himself,  for, his  exclusive 
benefit,  and  if  be  die  before  patent  issues, 
leaving  no  widow,  then  in  his  heirs  or  devisees, 
if  they  be  at  the  time  citizens  of  the  United 
States." 

Alien  heirs  have  no  right  to  perfect  the 
entry  of  a  deceased  homesteader;  and  this 
is  the  rule  even  though,  under  the  local  state 
statute,  where  the  land  is  situated,  they 
might  Inherit  had  the  deceased  entryman 
left  an  estate.  22  R.  C  L.  331 ;  Bergstrom  v. 
Svenson,  20  N.  D.  55, 126  N.  W.  497,  Ann.  Cas. 
1912C,  694.  The  case  last  cited  presents  a 
state  of  facts  almost  Identical  with  those 


here  involved.  There  It  appears  that  one 
Axel  Bergstrom  made  a  homestead  entry  on 
certain  government  land  In  the  state  of  North 
Dakota,  and  before  final  proof  died  intestate, 
leaving  surviving  him  the  plaintiff,  his 
brother,  a  citizen  of  the  United  States,  and 
resident  of  North  Dakota,  and  also  the  de- 
fendant, his  mother,  an  alien,  who  was  a 
citizen  and  resident  of  Sweden.  In  an  action 
between  the  surviving  brother  as  plaintUT 
against  the  mother,  to  have  determined  the 
respective  rights  of  the  parties  to  succession 
under  section  2291  of  the  Revised  Statutes 
of  the  United  States,  Mr.  Justice  Flak,  speak- 
ing for  the  court,  said  in  part  as  follows: 

"It  is  entirely  dear  from  a  reading  of  the 
above  statute  [section  2291,  Rev.  SUt]  that 
alien  heirs  are  incapable  of  making  final  proof, 
even  though  under  the  local  state  statute  where 
the  land  is  situated  they  might  inherit  had  the 
deceased  entryman  left  an  estate.  *  *  *  It 
is  contrary  to  the  whole  policy  of  the  home- 
stead law  that  persons  i^ot  citizens  of  the 
United  States,  may,  under  any  conditions,  ac- 
quire title  thereunder.  This  is  manifest  from 
the  various  provisions  of  the  act  limiting  the 
beneficiaries  thereof  to  persons  only  who  are 
citizens.  While,  as  stated  by  counsel  for  appel- 
lant, defendant  is,  under  our  state  statute,  the 
sole  heir  of  Axel  Bergstrom,  and  as  such  would, 
although  an  alien  inherit  any  property  left  by 
him,  still  such  fact  Is  in  no  manner  controlling. 
Axel  Bergstrom  had  no  estate  in  such  home- 
stead, and  hence  could  leave  no  inheritable  in- 
terest therein.  He  merely  possessed  an  in- 
choate right  therein — a  mere  preference  right 
to  obtain  title  upon  compliance  with  the  home- 
stead act.  This  is  expressly  conceded,  and 
counsel  for  appellant  make  no  claim  to  any 
rights  through  inheritance  under  the  state 
statute;  their  contention  being  that  their 
client  takes  by  purchase  from  the  government 
In  other  words,  they  contend  that  the  patent 
grants  the  land  to  defendant  the  same  as  if 
she  bad  been  specially  designated  as  the  sole 
grantee  therein.  Such  contention  is  based  upon 
the  postulate  that  the  patent  names  the  gran- 
tee as  the  'beirs  of  Axel  Bergstrom,'  and 
that  the  state  statute  must  alone  be  consulted 
to  determine  who  are  such  heirs.  This  line  of 
reasoning  is  quite  persuasive,  but  we  think  it 
fallacious.  It  runs  counter  to  the  express  lan- 
guage of  the  federal  statute  above  cited,  as 
well  as  to  the  well-recognized  policy  of  the  gov- 
ernment in  enacting  the  homestead  law.  In  the 
light  of  such  statute,  it  is,  we  think,  reason- 
ably clear  that  the  words  'the  heirs  of  Axel 
Bergstrom,'  as  used  in  the  patent  must  be  con- 
strued to  mean  the  persons  who  are  capable  of 
making  proof  under  the  provisions  of  section 
2291,  aforesaid.  No. other  persons  are  entitled 
to  a  patent.  Defendant,  being  an  alien,  was  in- 
capable of  making  proof,  and,  such  being  tme, 
she  is  to  all  intents  and  purposes  the  same  as 
if  dead.  It  has  been  thus  held  by  the  land  de- 
partment of  the  government  in  sustaining  the 
right  of  a  person  to  make  final  proof,  who,  nnr 
der  the  local  state  statute,  would  not  inherit 
Agnew  T.  Morton,  13  Land  Dec.  228." 

We  adopt  and  approve  the  language  of  Mr. 
Justice  Fisk,  as  applicable  In  the  case  be- 
fore OS. 
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In  applying  to  a  like  case  the  prorUdons 
of  section  2291,  Bevlaed  Statutes,  the  Land 
Department  In  the  case  above  (Agnew  r. 
Morton,  13  Land  Dec.  228)  said : 

"It  is  manifest  that  the  father  and  mother, 
while  citizens  of  Great  Britain,  cannot  make 
proof  and  obtain  patent  for  the  land.  Being 
thus  incompetent,  their  right  to  make  final 
I)roof  and  receive  patent  for  the  land  while 
subjects  of  a  foreign  country  Is  the  same  as 
if  they  had  no  existence." 

We  think  the  district  court  was  correct 
in  holding  that  the  plaintlfC,  Anna  Mork,  be- 
ing an  alien,  is  without  right  or  interest  in 
the  lands  In  question,  and  that  the  defend- 
ant, Cyrus  Mellett,  and  the  Intervener,  An- 
nette Mattle  Hoyt,  are  each  entitled  to  an 
undivided  one-half  Interest  therein.  The 
judgment  is  athrmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  COOPEB  and  HOL- 
LOW AY,  JJ^  concur. 


(62  Mont.  634) 

In  re  O'KEEFE.     (No.  4990.) 

(Supreme  Court  of  Montana.    March  20, 1922.) 

Attorney  and  client  «s»6l— On  patltiM  for  re- 
instatement, oonrf s  duty  to  profession  and 
public  must  be  performed  without  regard  to 
sympathy. 
On   petition  for   reinstatement  as   an   at- 
torney at  law,  the  court  hag  a  solemn  duty  to 
the  legal  profession  and  the  public,  which  must 
be   performed   without    regard   to   feelings    of 
s.vmpathy  for  the  applicant. 

Application  by  Robert  B.  O'Keefe  for  rein- 
statement as  an  attorney  at  law.  Petition 
denied. 

Opinion  in  disbarment  proceeding,  see  55 
Mont  200,  175  Paa  593. 

PER  CURIAM.  On  October  7,  1918,  peti- 
tioner R.  E.  O'Keefe  was  disbarred  from  the 
practice  of  law  in  this  state.  55  Mont.  200, 
175  Pac.  593.  He  has  petitioned  for  rein- 
statement, and  a  careful  investigation  and 
review  of  his  case  has  been  made  by  us  so  as 
to  avoid  any  iwsslble  Injustice.  The  Attor- 
ney General  was  directed  to  make  full  inves- 
tigation and  report  as  to  protests  against  i>e- 
titioner's  reinstatement,  and  bis  moral  fitness 
to  practice  law,  which  has  been  done,  and  a 
complete  report  made  and  filed  herein  by  the 
Attorney  GeneraL  We  have  given  the  peti- 
tioner every  consideration,  realizing  his  sad 
plight,  and  that  to  this  court  alone  may  he 
ap-pea,l  for  relief.  Our  disposition  is  forgiv- 
ing, but  we  have  a  solemn  duty  to  the  profes- 
sion and  the  public,  which  must  be  performed 
without  regard  to  feelings  of  sympathy.    The 


petitioner  has  been  giv^i  every  opportunity. 
Once  before  he  was  up  for  disbarment  (49 
Mont  369,  142  Pac.  638,  L.  R.  A.  1915A,  614), 
and  in  that  Instance  this  court  dealt  most 
leniently  with  him,  suspending  him  from 
practice  for  SO  days  for  an  offense  Justifying 
his  disbarment.  We  do  not  believe  be  Is  pos- 
sessed of  the  moral  conceptions  requisite  for 
the  practice  of  law,  and  his  petition  is  there- 
fore denied. 


(62  Uont.  667) 

TRUDELL  V.  HINQHAM  STATE  BANK  OF 
HINGHAM.    (No.  4735.) 

(Supreme  Court  of  Montana.    March  27, 1922.) 

1.  Chattel  mortgages  ®=>262(l)  —  Law  and 
mortgage  must  be  conformed  to  when  tales  at 
different  places  necessary. 

Rev.  Codes  1921,  {  8286,  requiring  notice 
of  a  sale  under  a  chattel  mortgage  to  be  posted 
in  five  public  places,  one  of  wliich  shall  be  at 
the  designated  place  of  sale,  and  a  mortgage 
containing  a  similar  provision,  contemplate 
but  one  place  of  sale;  but,  if  the  drcumstanc- 
es  require  a  sale  in  more  places  than  one,  they 
must  be  held  at  the  times  and  place's  specified 
and  in  conformity  with  the  law  and  provisions 
of  the  mortgage. 

2.  Chattel  mortgages  <8=3262(l)— Sale  held  ir- 
regular and  void  because  not  In  compliance 
with  notice. 

Where  notice  of  a  chattel  mortgage  sale 
provided  for  sale  of  part  of  the  property  at  1 
o'clock  on  section  13  and  other  property  at  2 
o'clock  on  section  6,~  but  all  of  the  property 
was  sold  01^  section  S,  8%  miles  from  the  des- 
ignated place  of  sale  for  part  of  the  property, 
and  such  property  was  not  in  view  of  the  place 
of  sale  but  was  sold  in  bulk  with  the  other 
property,  the  sale  was  irregular  and  void. 

3.  Chattel  mortgages  «=>262( I)— Statutory  ro- 
quirements  must  be  strictly  followed  In  on- 
forcing  lion. 

Statutory  requirements  intended  to  pro- 
tect and  enforce  a  chattel  mortgage  lien  must 
be  strictly  followed,  especially  where  a  right  of 
sale  is  based  thereon. 

4.  Chattel  mortgages  «=>l  69— Disposition  of 
property  without  complying  with  law  or  mort- 
gage Is  conversion. 

Where  a  chattel  mortgagee  disposes  of  the 
property  mortgaged  without  complying  with  the 
requirements  of  the  law  or  the  provisions  of 
the  mortgage  as  to  sale,  he  is  guilty  of  conver- 
sion, and  the  mortgagor  is  entitled  to  damages. 

Appeal  from  Eighteenth  Judicial  District 
C!ourt,  Hill  County;  Frank  B.  Carleton, 
Judge. 

Action  by  Clarence  W.  Trudell  against  th« 
Bingham  State  Bank  of  Hlngham.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 


£=9For  other  cases  see  same  toplo  and  KET-NUMBER  Id  all  Key-Numbered  Dlsesta  and  Indexes 
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H.  8.  Kline  and  C.  B.   BSwell,  both  of 
flarre,  and  P.  M.  Bigg,  of  Hlngham,  for  ap- 
pellant 
■  Victor  B.  Griggs,  of  Havre,  for  respondent. 

GALEN,  J.  In  this  case  the  plaintiff  seeks 
to  recover  $3,000  as  damages  from  the  de- 
fendant for  the  alleged  conversion  of  a  gas 
tractor,  John  Deere  plow,  and  separator. 
It  appears  that  the  plainttfT  as  the  owner 
of  such  property,  on  or  about  July  12,  1917, 
mortgaged  the  same  to  the  defendant  as  se- 
curity for  indebtedness,  and  on  April  9,  1919, 
the  plaintiff  being  in  default  in  payments  due 
on  bis  debt,  the  defendant  caused  the  prop- 
erty to  be  sold  by  the  sheriff  under  the  terms 
of  the  mortgage.  The  plaintiff  contends  that 
the  sale  was  Irregular,  In  that  part  of  the 
property,  at  the  time  of  sale,  was  In  one 
place  and  part  in  another ;  that  It  was  not  in 
sight  at  the  time  of  the  sale,  and  was  not 
sold  at  the  place  designated  in  the  published 
notice  of  sale;  and  that  because  thereof  the 
sale  was  void  and  amounted  to  a  conversion 
of  the  property. 

After  Issue  Joined,  the  case  was  tried  to 
a  Jury  and  resulted  in  a  verdict  and  Judg- 
ment In  Tavor  of  plaintiff  for  the  sum  of 
$468.54  and  costs.  The  appeal  Is  from  the 
Judgment  and  order  denying  defendant's  mo- 
tion for  a  new  triaL 

Though  several  errors  are  assigned.  In  our 
opinion  the  questions  presented  determinative 
of  this  case  are:  Was  the  sale  legal,  and.  If 
not,  did  the  sale  thereof  constitute  a  con- 
version ? 

The  mortgage  was  given  as  security  for 
an  Indebtedness  to  the  defend^t  of  $460 
represented  by  two  promissory  notes.  The 
power  of  sale  contained  In  the  mortgage  pro- 
vides: 

"But  in  case  default  be  made  in  payment  of 
the  principal  or  interest  as  provided  in  said 
promissory  notes,  then  the  said  mortgagee,  his 
(its)  agent,  attorney  or  assigns  are,  or  the 
sheriff  of  any  county  in  which  the  above-de- 
scribed property  or  any  i>art  thereof  may  be,  Is 
hereby  empowered  and  authorized  to  sell  the 
said  goods  and  chattels,  with  all  and  every  of 
the  appurtenances,  or  any  part  thereof,  and  out 
of  the  money  arising  from  such  sale  to  retain 
the  said  principal  and  Interest  together  with 
the  costs  and  charges  of  making  such  sale,  and 
reasonable  attorney's  fee,  and  the  overplus,  if 
any  there  be,  shall  be  paid  by  the  party  making 
such  sale  to  the  said  mortgagor,  heirs  or  as- 
signs. The  sale  under  the  said  power  of  sale 
shall  be  advertised  by  notice  posted  in  five  pub- 
lic places  in  said  county,  one  of  which  shall  be 
posted  at  the  designated  place  of  sale  at  least 
five  days  prior  to  such  sale,  giving  the  time 
and  place  of  sale  and  a  description  of  the 
property  to  be  sold.  Such  sale  must  be  at  pub- 
lic sale  and  the  mortgagee  may  become  a  par- 
chaser  thereat." 

These  provisions  of  the  mortgage  are  In 
confoL-mlty  with  section  8286,  B.  &  M.  1821, 
reading  Is  part  as  follows: 


"It  Is  lawful  for  the  mortgagor  of  personal 
property  to  insert  In  hia  mortgage  a  clause  au- 
thorizing the  sheriff  of  the  county  in  which  said 
property,  or  any  part  thereof,  may  be,  to  ex- 
ecute the  power  of  sale  therein  granted  to  the 
mortgagee,  his  legal  representative  and  as- 
signs, in  which  case  the  sheriff  of  such  county, 
at  the  time  of  default,  at  the  reqnest  of  the 
mortgagee,  must,  and  it  is  hereby  made  his  duty 
to  advertise  and  sell  the  whole  or  any  part  of 
the  mortgaged  property,  wherever  it  may  be, 
in  the  manner  provided  in  such  mortgage. 
♦  •  •  Notice  of  sale  shall  be  given  by  post- 
ing five  notices  in  five  public  places  in  the  coun- 
ty wherein  the  property  is  to  be  sold,  one  of 
which  shall  be  posted  at  the  designated  place 
of  sale." 

Notices  of  the  sale  were  posted  aa  shown 
by  the  sheriff's  altidavlt  of  posting,  as  fol- 
lows: 

"One  at  Telephone  Pole  in  Twp.  82—12.  One 
at  Post  in  Twp.  33  Bge.  11.  One  at  Sec.  6 
Twp.  32,  Rg.  12.  One  at  Post  in  Twp.  33  Bge. 
11.  One  at  Sec.  13,  Twp.  33  Bg.  11,  being  the 
designated  place  of  sale." 

The  notice  so  posted  reads.  In  part,  as  fol- 
lows: 

"And  whereas,  there  is  now  due  and  unpaid 
on  said  indebtedness  to  tlie  said  mortgagee,  the 
sum  of  five  hundred  sixty  dollars  ($560.00) : 

"Now  therefore,  the  property  described  in 
said  mortgage,  to  wit,  one  25  horse  Mpls.  gas 
tractor,  one  6  bottom  John  Deere  plow,  one 
Mpls.  32 — 66  separator,  or  so  much  thereof  as 
may  be  necessary,  will  be  sold  pursuant  to  the 
power  of  sale  in  said  mortgage  contained,  which 
has  become  operative,  and  to  the  statute  in 
such  case  made  and  provided  at  public  sale  to 
the  highest  bidder  for  cash  on  the  0th  day  of 
April,  1019,  the  said  tractor  and  plow  at  1 
o'clock  p.  m.  of  said  day  at  the  farm  house  sit- 
uated on  the  S^  of  section  13,  township  33 
N.  of  range  IIB,  Hill  county,  Montana,  and  the 
said  separator  at  2  o'clock  p.  m.  said  day  at 
the  farm  situated  on  the  NW^  of  section  6, 
township  82  N.  of  range  12  E.,  Hill  county. 
Montana,  *  *  *  to  satisfy  the  debt  secured 
by  said  mortgage  and  the  cost  and  expenses  oC 
whatever  nature,  of  these  foreclosure  proceed- 
ings." 

It  Is  noted  that  this  notice  differs  from 
the  one  Included  In  the  sherlfT's  return  ot 
sale,  in  that  the  property  described  In  the 
latter  notice  bears  date  April  9,  1919,  and 
fixes  as  the  time  and  place  of  sale  "the  ninth 
day  of  April,  1919  at  2  o'clo<&  p.  m.  ot  said 
day  at  Sec.  6,  Twp.  32,  Bge.  12,  Sec  IS,  Twp. 
33,  range  11,  Hill  county."  But  as  no  question 
la  raised  on  this  discrepancy,  it  will  be 
passed,  and  our  decision  will  be  based  on  the 
notice  appearing  to  have  been  posted  as  above 
set  forth,  wherein  the  sale  of  the  property 
was  stated  would  be  held  "on  the  9th  day 
of  April,  1919,  the  said  tractor  and  plow 
at  1  o'clo<^  p.  m.  of  said  day  •  •  •  and 
the  said  separator  at  2  o'clock  p.  m.  of  said 
day."  There  la  no  dispute  as  to  the  fiicts 
that  the  tractor,  plow,  and  separator  were 
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all  sold  together,  at  tbe  place  where  the 
iieparator  waa  located  on  sectioii  8,  at  2 
o'clock,  April  0,  1919 ;  that  no  sale  nor  offer 
of  sale  WEB  made  where  the  tractor  and  plow 
were  located;  and  that  at  the  time  of  the 
sale  the  tractor  and  plow  were  far  removed 
trom  the  place  of  sale,  and  not  in  view. 

The  affidavit  of  posting  of  the  notices  of 
sale,  as  shown  by  the  sheriff's  return,  desig- 
nates section  13  as  the  place  of  sale ;  where- 
as, the  sale  was  held,  as  shown  by  the  Bhet- 
itt's  return,  and  in  fact,  on  section  6,  S% 
miles  from  tbe  place  of  sale  as  designated  by 
the  sheriff. 

[1,2]  Under  the  most  liberal  interpreta- 
tion, neither  the  law  nor  the  terms  of  the 
mortgage  were  even  substantially  complied 
with.  Both  the  statute  and  the  mortgage  re- 
quire that,  on  foreclosure  under  power  grant- 
ed in  the  mortgage,  notice  shall  be  given  by 
posting  in  five  public  places,  one  of  which 
shall  be  posted  at  the  designated  place  of 
sale.  It  clearly  appears  that  but  one  place 
of  sale  was  intended.  However,  should  cir- 
cumstances require  a  sale  of  mortgaged  prop- 
erty in  more  places  than  one,  the  sales  must 
be  held  at  the  times  and  the  places  specifled 
and  in  conformity  with  the  law  and  the  pro- 
visions of  the  mortgage.  Manifestly,  a  sale 
of  all  of  the  mortgaged  property  on  section 
G,  when  the  designated  place  of  sale  was  sec- 
tion 13,  part  of  the  property  being  on  both  of 
these  sections,  and  a  sale  noticed  at  both 
places,  and  the  sale  made  in  bulk  In  but  one 
of  tbe  places  noticed,  is  so  irregular  that  it 
caxiaot  be  upheld  on  any  theory. 

[3,4]  Statutory  requirements  intended  to 
protect  and  enforce  the  mortgage  lien  must 
be  strictly  followed  (First  National  Bank  of 
Butte  V.  Beley,  32  Mont  291,  80  Pac.  256), 
especially  where  a  right  of  sale  is  based 
thereon  (11  Cya  705).  Such  a  summary  stat- 
utory remedy  must  be  strictly  construed  and 
followed  by  the  mortgagee,  otherwise  he  can- 
not divest  the  mortgagor  of  title  to  his  prop- 
erty. It  is  Jurisdictional,  and,  where  the 
mortgagee  disposes  of  the  property  mort- 
gaged without  complying  with  the  require- 
ments of  the  law  or  the  provisions  of  the 
mortgage,  he  is  guilty  of  a  conversion.  Ad- 
vance Thresher  Co.  v.  Doak,  36  Okl.  632,  129 
Pac.  737;  National  Bank  'of  Commerce  v. 
Jackson  (Okl.)  170  Pac.  474;  Marcband  r. 
Honaghan,  9  Idaho,  95,  72  Pac.  731 ;  Ricbter 
V.  Buchanan,  48  Wash.  32,  92  Pac  782;  Bur- 
ton v.  Randall,  4  Kan.  App.  693,  4S  Pac.  326; 
Kellogg  V.  MaUck,  125  Wis.  239,  103  N.  W. 
1120,  4  Ann.  Cas.  893 ;  Jankowitz  v.  Kaplan, 
138  Minn.  452,  166  N.  W.  276;  Swank  v.  Kl- 
wert,  55  Or.  487,  105  Pac.  901;  Bnrton  v. 
Randall,  4  Kan.  App.  693,  46  Pac.  326;  An- 
derson V.  Joseph,  05  Ark.  578,  130  S.  W.  165 ; 
Hoover  T.  Brookshler,  82  Okl  298,  122  Pac. 
171. 

The  mortgagor  is  properly  entitled  to  dam- 
ages for  a  sale  of  mortgaged  property  other- 


wise than  that  prescribed  by  law  and  tha 
terms  of  the  mortgage  agreement  C!lark  v. 
Baker,  6  Mont  163,  9  Pac.  911. 

In  this  case  the  irregular  sale  amounted  to 
a  conversion,  and  the  plaintiff  was  Justly  en- 
titled to  recover.  The  case  of  Potter  t. 
Lohse,  31  Mont.  91,  77  Pac.  419,  cited  and 
relied  upon  by  the  defendant  is  not  ap- 
plicable. 

The  Judgment  and  order  are  affirmed. 

BRANTLT,  O.  J.,  and  COOPER  and  HOL- 
LOWAT,  JJ.,  and  H.  H.  EWING,  District 
Judge,  sitting  in  place  of  Mr.  Justice  REY- 
NOLDS, disqualified,  concur. 


(62  Mont.  636) 

MAYFIELD  v.  MONTANA   LIFE   INS.  CO. 
et  al.    (No.  4675.) 

(Supreme  Court  of  MonUna.    March  20,  1922.) 

iMnraaoe  «s»l4l(l)— Ageat  heM  to  have  walv< 
ed  ooadltloa  of  rooolpt  as  to  takfag  effect  of 
Insuranoe. 
Where  general  agent  of  insurance  company 
who  had  done  considerable  profitable  business 
for  the  company,  and  who  made  it  a  practice 
to  represent  to  prospective  patrons  that  insur- 
ance taken  oot  through  him  would  be  binding 
on  the  company  from  the  date  of  the  first 
year's  premium,  and  the  passing  of  a  satisfac- 
tory medical  examination,  told  an  applicant  who 
was  particularly  desirous  of  having  his  life 
insured  at  the- time  of  the  application  by  rea- 
son of  a  contemplated  Journey  that  the  in- 
sura&ee  would  take  effect  from  the  payment 
of  preminm  and  the  passing  of  a  satisfactory 
medical  examination,  the  conditions. of  tbe  re- 
ceipt issued  providing  that  the  insurance  should 
not  take  effect  until  approval  of  application 
at  the  company's  home  office  were  waived. 

Commissioner's  Opinion. 
Appeal  from  District  Court,  Fallon  Coun- 
ty;   C.  J.  Dousman,  Judge. 

Action  by  Mabel  A.  Mayfleld  against  the 
Montana  Life  Insurance  Company  and  an- 
other. Judgment  of  dismissal,  and  plaintiff 
appeals.  Reversed  and  remanded,  wlfh  di- 
rections. 

Ooble  &  Goble^  of  Baker,  for  appellant 
H.   Sol.  Hepner,  of  Helena,  for  respond- 

ffiltS. 

STARK,  0.  0.  The  complaint  in  sub- 
stance, alleges: 

That  the  defendant  Montana  Life  Insur- 
ance Company  was  at  tbe  times  mentioned, 
and  still  is,  a  corporation  under  the  laws  of 
Montana,  and  that  George  M.  Gutch  was  the 
general  agent  of  said  company.  That  Gutdi 
was  engaged  in  soliciting  business  for  bis 
company,  and  while  doing  so  it  was  bis  gen- 
eral practice  and  custom  as  such  general 
agent  to  represent  to  prospective  and  actual 
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patrons  of  his  company  that  the  Insurance 
contemplated  was  binding  from  the  date  the 
first  year's  premium  was  paid,  proTlded  the 
medical  examination  by  the  company's  ex- 
aminer was  favorable  and  showed  tlie  appli- 
cant to  be  a  good  risk,  and  that  in  the  course 
of  such  business  he  had  procured  many  profit- 
able contracts  of  Insurance  for  said  life  in- 
surance company  in  this  state.  That  on  the 
10th  day  pf  September,  1918,  Gutch,  as  such 
general  agent  of  the  defendant  insurance 
company,  Insured  the  life  of  Horace  B.  May- 
field  in  the  sum  of  $1,000,  payable  to  his 
wife,  the  plaintiff,  by  a  contract  which  was 
partly  written  and  partly  rerbal.  That  May- 
fleld  paid  the  first  year's  premium  on  said 
contract,  and  thereupon  the  insurance  com- 
pany executed  and  delivered  to  him  its  bind- 
ing receipt,  as  follows: 

"No.  4677.  Sept.  10th,  1918.  Received  this 
day  from  Horace  B.  Mayfield  the  sum  of  forty- 
five  and  °/ioo  ($4S.0S)  dollars  in  cash,  in  full 
payment  of  the  first  annual  premium  of  ^5.05 
on  a  life  insurance  policy  of  one  thousand  dol- 
lars applied  from  the  Montana  Life  Insurance 
Company,  of  Helenii,  Mont.  This  receipt  is 
issued  by  the  company  subject  to  the  terms  and 
conditions  printed  on  the  other  side  hereof. 
[Signed]  Klontana  Life  Insurance  Company,  by 
J.  M.  Miller,  Secretary.    Not  valid  unless  signed 

by  George  M.  Gutch,  agent.    Signed  this 

day    of    ,    191—.    [Signed]    George    M. 

Gntch,  Agent" 

That  on  the  back  of  the  said  receipt  Is 
printed  In  small  type  the  following  words, 
to  wit: 

"Term*  and  Conditions,  (1)  Tbt  applicant 
agrees  to  be  promptly  examined  by  a  regular 
appointed  medical  examiner  of  the  company. 
If  the  applicant  fails  to  present  himself  for 
such  examination  with  a  period  of  60  days 
from  the  date  of  this  receipt,  the  amount  paid 
by  the  applicant  shall,  at  the  option  of  the 
company,  be  forfeited  to  the  company.  (2) 
The  insurance  applied  for  by  the  terms  of  this 
receipt  shall  take  effect  upon  the  date  of  ap- 
proval of  same  at  the  home  office  of  the  com- 
pany, after  the  full  premium  thereof  has  been 
paid  in  cash,  otherwise  said  insurance  shall  not 
take  effect  until  the  unpaid  balance  of  the  pre- 
mium has  been  paid  to  the  company  or  its 
agent.  (3)  If  the  insurance  as  hereby  applied 
for  is  not  approved  by  the  company  within  60 
days  of  the  receipt  of  the  completed  applica- 
tion therefor  at  the  Home  Office,  the  amount 
paid  hereunder  will  be  returned  to  the  appli- 
cant." 

That  in  making  this  contract  said  Gutch 
followed  his  general  custom  and  represent- 
ed to  Mayfleld  that  said  contract  was  In 
force  from  that  date. 

It  is  further  alleged  that  the  above-men- 
tioned "terms  and  conditions"  numbered  1,  2, 
and  8  were  not  considered  as  a  part  of  said 
Insurance  contract  by  either  of  the  parties 
thereto,  and  that  they  were  no  part  of  said 
contract  of  Insurance,  that  Gntch  as  such 
general  agent  agreed  with  Maytleld  to  have 
said   insurance   contract    embodied    into    a 


writtoi  policy  of  Insurance  to  be  executed 
and  delivered  to  him  within  a  reasonable 
time,  but  that  the  insturance  company  has 
negligently  and  illegally  refused  to  issue 
said  iKiliey. 

It  la  further  alleged  that  on  or  about  Sep- 
tember 10,  1918,  at  the  special  request  of 
Gutch,  as  general  agent  of  the  insurance 
company,  Mayfleld  went  to  Dr.  E.  P.  Colvin, 
an  examining  physician  duly  appointed  by 
and  acting  for  said  insurance  company,  and 
was  duly  examined  in  the  manner  required 
by  the  Insurance  company,  which  examina- 
tion was  favorable  and  of  such  disclosures 
and  nature  as  to  warrant  and  Justify  the 
insurance  as  agreed  upon  and  disclosed  that 
Mayfleld  was  a  good  insurance  risk  at  that 
time,  as  contemplated  in  said  life  insurance 
contract,  and  thereupon  and  at  that  time  the 
said  Gutch  again  Informed  him  that  he  was 
Insured  in  the  Montana  Life  Insurance  Com- 
pany in  the  sum  of  $1,000,  and  that,  in  case 
of  his  death,  his  wife  would  receive  from 
the  Montana  'Life  Insurance  Company  the 
sum  of  $1,000,  and  that  said  Montana  Life 
Insurance  Company  would  be  obligated  to 
pay  said  $1,000  from  that  date. 

The  complaint  further  alleges  that  May- 
field  was  especially  desirous  of  having  his 
life  insured  at  that  particular  time  for  the 
reason  that  he  then  contemplated  a  trip 
from  his  ranch  in  Carter  county,  Mont,  to 
St.  Louis,  Mo.,  with  several  carloads  of 
horses,  and  for  the  further  reason  that  at 
that  time  there  was  an  epidemic  of  Influenxa 
prevalent  among  the  people  in  his  locality. 
and  that  be  believed  In  and  relied  upon  the 
statements  made  to  him  by  Gutch  and  other- 
wise would  not  have  paid  his  money  or  have 
taken  the  physical  examination,  or  have  had 
anything  to  do  with  the  defendants,  .bat 
would  have  arranged  for  Insurance  with 
some  other  company. 

It  is  further  alleged  that  on  or  about  said 
10th  day  of  September,  1918,  Mayfield  start- 
ed on  his  trip  with  said  horses;  that  he  con- 
tracted the  influenza,  and  as  a  result  there- 
of died  at  St  Louis,  Mo.,  on  October  20, 
1918 ;  that  on  the  81st  day  of  October,  1918, 
the  plaintifr,  wife  of  the  deceased  Mayfleld. 
and  beneflclary  oinder  the  alleged  contract 
of  insurance,  furnished  the  Insurance  com- 
pany with  notice  and  proof  of  the  death  of 
Mayfleld,  and  In  all  respects  has  performed 
the  conditions  of  the  insurance  contract  on 
her  part;  but  that  the  insurance  company 
has  refused  to  pay  her  said  $1,000,  and  de- 
nies any  liability  on  said  contract  Tlie 
complaint  further  shows  that  the  Insurance 
company  retained  the  $45.05  premium  paid 
by  Mayfleld  until  some  time  in  the  month  of 
December,  1918,  when  a  check  for  the 
amount  thereof  was  delivered  to  the  plain- 
tifr by  the  company,  which  she  declined  to 
accept  and  afterwards  returned  to  the  com- 
pany. 
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To  tbls  complaint  the  defendants  Inter- 
posed a  general  demurrer,  •which  was  sus- 
tained by  the  court  The  plaintiff  elected 
to  stand  upon  her  complaint,  and  judgment 
was  entered  against  her,  dismissing  the  com- 
plaint from  whtch  judgment  she  has  ap- 
pealed to  this  court 

The  authorities  are  agreed  that  In  the 
absence  of  a  statute  to  the  contfary,  an  oral 
contract  of  Insurance  which  contains  all  of 
the  essentials  to  a  contract  is  valid.  14  R. 
C.  L.  880;  1  Cooley's  Briefs  on  the  Law  of 
Ins.,  364 ;  Kerr  on  Ins.  S  29. 

It  Is  to  be  observed  that  the  entire  trans- 
action between  the  applicant  Mayfield,  and 
the  defendant  Insurance  company  was  car- 
ried on  through  George  Mi.  Gutch,  alleged  to 
be  a  general  agent  of  the  company,  and  all 
of  his  acts,  statements,  and  declarations 
with  reference  to  the  contract  under  con- 
sideration, are  to  be  viewed  In  the  light  of 
this  relation. 

In  the  case  of  Fraser  ▼.  Home  Life  Ins. 
Co.,  71  Vt  482,  45  At!  1046,  the  question 
was  presented  whether  an  extension  of  time 
for  payment  of  a  premium  on  a  life  insur- 
ance policy  had  been  made  so  as  to  bind  the 
(•orapany.  The  policy  coYitalned  a  provision 
to  the  effect  that — 

"No  agent  has  power  on  behalf  of  the  com- 
pany •  •  •  to  extend  the  time  for  paying 
a  premlnm." 

The  extension  had  been  granted  by  a  gen- 
prnl  agent,  and  the  court.  In  holding  that  the 
••ompany  was  bound,  said: 

"  'A  general  agent  In  absence  of  proof  to  the 
contrary,  is  presumed  to  possess  authority  to 
transact  the  business  of  the  company  generally,' 
certainly  such  business  as  related  to  the  pro- 
curement and  continuance  of  risks.  He  was 
the  company's  alter  ego." 

In  3  Cooley's  Briefs  on  the  Law  of  Insur- 
ance, p.  2478,  speaking  of  the  authority  of 
ngents  to  waive  conditions  and  forfeitures, 
It  Is  said: 

"The  extent  of  an  agent's  power  to  waive 
conditions  and  forfeitures  is,  of  course,  depend- 
ent on  the  e.Ttent  of  his  authority  to  act  for 
the  insurer.  If  he  is  a  general  agent  his  pow- 
er to  waive  conditions  and  forfeitures  is,  ac- 
cording to  the  weight  of  anthority,  coextensive 
with  that  of  the  Insurance  company  itself." 

And  in  support  of  the  text  the  author  cites 
a  long  line  of  authorities. 

While  some  of  the  anthorities  cited  are 
cases  Involving  fire  insurance  contracts,  so 
far  as  the  question  involved  in  this  case  is 
concerned,  that  Is  immaterial,  for  In  the  au- 
thority last  referred  to,  at  page  2479,  it  is 
said: 

"With  reference  to  waiver,  no  distinctI<Ai 
seems  to  be  made  between  the  power  of  a  gen- 
eral agent  of  a  life  insurance  company  and  that 
of  a  fire  insurance  company." 


In  the  case  of  Halle  r.  New  Tork  life 
Ins.  Co.  (Ey.)  68  S.  W.  822,  it  appeared 
that— 

"Joseph  Halle  was  a  citizen  of  the  city  of 

Manoos,  Brazil,  South  America,  and  on  Sep- 
tember 21,  1892,  at  the  soticitation  of  one  Gar- 
cia, general  agent  for  the  appellee  company,  ap- 
plied to  that  company  for  an  insurance  on  his 
life  in  the  sum  of  20,000  milreis,  Brazilian  cur- 
rency, or  about  $10,920.  The  required  medical 
examination  was  made,  the  application  duly 
forwarded,  and  the  first  semiannual  premium 
paid  to  the  financial  agents  of  the  company. 
The  following  'conditional  receipt'  was  then 
delivered  to  the  assured:  'Conditional  Receipt. 
No.  Z17,285.  Age  40  years.  Amount  reis  20,- 
000,000,  3,000.  Table  A.  Insurance,  ordinary 
tontine.  Premium,  469,000rs.  462,000.  Paya- 
ble half  yearly.  Manaos,  Sept.  21,  1892.  Re- 
ceived from  Mr.  Joseph  Halle  the  sum  of  four 
hundred  and  sixty  milreis,  Brazilian  money 
of  the  United  States,  to  be  applied  to  the  first 
half-yearly  premium  on  an  insurance  of  twenty 
thousand  milreis,  Brazilian  dollars,  on  the  life 
of  the  same,  for  which  a  formal  application 
is  made  to  the  New  York  Life  Insurance  Com- 
pany, provided  that  said  application  be  accepted 
by  said  company,  and  that  a  policy  be  issued 
by  virtue  thereof.  If  said  insurance  is  issued, 
it  should  begin  on  September  21,  1892,  sub- 
ject to  the  conditions  and  clauses  of  the  poli- 
cies of  the  said  company.  It  is  further  under- 
stood and  agreed  that  if  the  company  does 
not  issue  the  policy  consistently  with  said  for- 
mal application,  the  above-mentioned  suni  will 
be  refunded  to  the  bearer  of  this  receipt,  and  in 
exchange  for  it.  No  one  except  the  president, 
vice  president  second  vice  president,  or  actuary 
is  authorized  to  make,  alter,  or  cancel  contracts 
or  waive  forfeitures.  This  receipt  will  become 
null  and  void  if  any  amendment  or  erasure  is 
made  in  the  printed  form.  [Stamp.]  The  com- 
pany returns,  in  case  of  declining  the  risk,  the 
amount  in  reis  received,  without  interest  but 
without  reduction.  [Signed]  New  York  Life 
Insurance  Company,  Subdepartment  of  Brazil. 
C.  C.  Simmons,  Manager,  M.  Storch,  Account- 
ant. Countersigned  by  Bernardo  Bockris  &  Co., 
Bankers.' " 

This  application  reached  New  York  on  No- 
vember 22,  1892,  but  the  company  neither 
accepted  nor  rejected  it.  Instead,  it  made 
out  two  iwlicies  on  a  different  plan,  which 
were  forwarded  to  the  company's  bankers 
to  be  submitted  to  the  applicant  In  March, 
1893,  Halle  called  on  these  bankers  to  make 
the  second  payment  on  his  policy,  and  then 
flrst  learned  of  the  proposed  change  in  bis 
Insurance.  He  immediately  wrote  the  com- 
pany, declining  to  accept  the  policies,  but 
before  any  answer  to  his  comunication  was 
received  he  died. 

The  company  declined  to  pay  the  death 
claim  upon  the  theory  that  no  insurance  had 
been  effected  as  the  minds  of  the  contracting 
parties  had  never  met,  whereupon  suit  was 
brought  by  the  widow  and  children  of  Halle. 
At  the  trial,  to  quote  the  language  of  the 
court: 

"It  is  shown,  by  satisfactory  and  uncontra- 
dicted proof,  that  it  was  agreed  between  the 
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acent  and  appellaiit  (applicant)  tbat  hia  insur- 
ance should  begin  on  the  date  of  the  raceipt 
when  the  first  preminm  was  paid." 

The  defendant  company  prerailed  in  the 
lower  court,  but  on  appeal  the  decision  was 
reversed,  and  it  was  held  that  the  plaintllls 
were  entitled  to  recover  the  insurance  mon- 
ey in  dispute. 

In  commenting  upon  the  fact  that  the  re- 
ceipt issued  at  the  time  the  application  was 
made  provided  in  effect  that  the  insurance 
should  only  become  effective  on  September 
21,  1892,  if  the  application  was  accepted  by 
the  company,  the  court  said: 

"To  the  contention  that  the  applicant  agreed 
otherwise  in  the  application,  and  that  no  offi- 
cer or  agent  other  than  the  president,  vice  pres- 
ident, etc.,  could  make  special  contracts,  it  is 
sufficient  to  say  that  the  agent  Garcia  was  the 
general  agent  of  the  company,  and  so  signed  his 
name  in  the  application  of  Halle  which  was 
considered  by  the  company.  This  agent  does 
not  testify,  and  the  disinterested  witnesses 
present  when  the  transaction  with  Halle  oc- 
curred leave  no.  room  to  doubt  the  terms  of  the 
contract.  It  was  pressed  on  the  appUcant  that 
he  stood  insured  from  the  very  time  he  paid 
his  money,  a  consideration  of  no  small  moment, 
in  view  of  the  great  distance  the  -parties  were 
from  the  home  office,  and  the  length  of  time 
which  must  elapse  before  permanent  insurance 
could  be  obtained." 

This  language  is  particularly  applicable 
to  this  case,  where  it  appears  from  the  al- 
legations of  the  complaint  that  the  appli- 
cant, Mayfleld,  was  "especially  desirous  of 
having  his  life  Insured  kt  this  particular 
time"  by  reason  of  a  cont^nplated  journey 
from  his  home  to  St.  Louis,  Mo.,  and  also 
because  of  the  prevalence  of  an  epidemic 
of  Influenza  iur  his  neighborhood  and  the 
positive  statement  of  the  general  agent  of 
the  company  made  to  applicant  at  the  close 
of  the  medical  examination  of  the  applicant, 
that  he  was  then  "insured  in  the  Montana 
Ldfe  Insurance  Company,  in  the  sum  of  $1,- 
000,  and  that  In  case  of  his  death  his  wife, 

"*  Mabel  A.  Mayfleld,  would  recover  from  the 
Montana  Life  Insurance  Company  the  sum 
of  $1,000,  and  that  the  said  Montana  Life 
Insurance  Ckimpany  would  be  obligated  to 

•    pay  said  $1,000  from  that  date." 

The  Halle  Case  is  referred  to  and  ex- 
plained in  Mohrstadt  v.  Mutual  Life  Insur- 
ance Company  of  New  York,  115  Fed.  81, 
when  the  court,  referring  to  this  case,  said: 

"The  conrt  found  that  there  was  a  complete 
oral  agreement  for  temporary  insurance,  and 
that  this  contract  continued  in  force  pending  a 
proposition  by  the  company  to  make  a  di£Eerent 
contract  than  the  one  applied  for,  or,  in  other 
words,  nntil  there  had  been  a  final  termination 
of  pending  negotiations." 

In  a  later  Kentucky  case,  Northwestern 
Mutual  Life  Insurance  Oo.  v.  Neafus,  14S 


Ky.  668.  140  S.  W.  1026,  36  L.  B.  A.  (V.  S.) 

1211,  the  court  made  reference  to  tbe  Halle 
Case,  and,  while  disapproving  it  In  part,  did 
not  criticize  that  portion  to  which  we  have 
made  reference.    The  court  then  said: 

"It  will  be  observed  that  la  this  case  it  was 
agreed  by  and  between  Halle  and  the  agent  of 
the  company  having  authority  to  speak  for  it, 
and  to  vary  the  terms  of  the  application,  that 
Halle  stood  insured  from  the  date  of  tbe  re- 
ceipt, and  from  the  language  of  the  opinion  it 
cannot  be  doubted  that  this  parol  contract  be- 
tween Halle  and  the  agent  was  in  itself  snfiB- 
cient  to  authorize  the  court  in  holding  that 
Halle  was  insured  from  the  date  of  hia  appli- 
cation." 

The  same  case  is  cited  in  1  Cooley's  Briefs 
on  the  Law  of  Insurance,  pi  845,  as  sustain- 
ing the  statement  in  the  text  that — 

"An  agreement  between  the  appUcant  and  the 
agent  that  the  insnranee  shall  be^n  on  pay- 
ment of  the  first  preminm,  and  .that,  if  the  poU- 
cy  is  not  issued,  the  sum  should  be  refunded, 
may  be  maintained  as  an  agreement  for  tempo- 
rary insurance,  to  continue  until  the  application 
should  be  accepted  or  rejected." 

According  to  the  allegations  of  the  com- 
plaint in  this  case.Gutch  was  a  general 
agent  of  the  insurance  company,  and  in  that 
capacity,  while  transacting  business  for  it,' 
made  it  a  general  practice  to  represent  to 
prospective  patrons  that  the  insurance  tak- 
en out  through  him-  would  be  binding  on  the 
company  from  the  date  of  the  payment  of 
the  first  year's  premium  and  the  passing  of 
a  satisfactory  medical  examination,  an4 
that  the  company  had  enjoyed  a  consider- 
able amount  of  profitable  business  through 
the  activities  of  this  agent  The  complaint 
further  shows  that  these  representations 
were  made  to  Mayfleld  at  the  time  he  paid 
his  flrst  annual  premium  and  took  his  med- 
ical examination  and  were  beUeved  in  and 
relied  upon  by  him. 

We  bold  that  under  these  allegations  the 
general  agent,  Gutch,  was  clothed,  prima  fa- 
cie, with  the  ostensible  authority  to,  and 
did,  waive  tbe  conditions  of  the  receipt  is- 
sued to  Mayfleld,  and  that  his  agreemrait 
that  the  insurance  sbould  be  in  force  from 
the  date  of  its  Issuance  was  binding  upon 
the  company  (section  7947  R.  a  M.  Ift21), 
and  therefore  that  the  complaint  states  a 
cause  of  action. 

For  the  reasons  above  indicated,  we  rec- 
ommend that  the  judgment  be  reversed,  and 
the  cause  remanded  to  the  district  court, 
with  directions  to  overrule  the  demurrer. 

PER  CURIAM.  For  the  reasons  glvoi  In 
tbe  foregoing  opinion,  the  Judgment  iB  re- 
versed, and  the  cause  remanded  to  the  4Ila- 
trlct  court,  with  directions  to  overrule  the 
demurrer. 


Digitized  by 


Google 


CaL) 


SAK  BENITO  COimTT  V.  "WAPPIiK 


673 


(188  Cal.  4») 

SAN  BENiTO  COUNTY  V.  WAPPLE. 
(S.  F.98I3.) 

(Supreme  Court  of  California.    Mardi  17, 
1922.) 

Agrlcaltura  «=39— DatormlMtlon  by  eoaiity  an- 
porvlsors  whother  hortlcultnral  oommlaslon- 
er  or  health  offloer  ^hall  aot  In  deatroylns 
animal  paata  held  oOBdltioa  praoadeat  to  »f- 
floial  aotion. 
Under  Pol.'  Code,  SS    2322-2322e  and   St 
1909,  p.  811,  proyiding  for  the  extermination  of 
animal  peats  from  the  infested  premises  of  pri- 
vate persona,  and  making  the  cost  thereof  a 
lien  on  the  land,  it  is  a  condition  precedent  to 
such  proceedings  that  the   governing  body  of 
the  county  wherein  the  destruction  la  proposed, 
should  exercise  its  discretion  to  determine  by 
which  set  of  county  officials  the  proceedinga 
shall  be  instituted;    and  where  the  record  in 
such  a  proceeding  shows  that  the  complaint 
therein  does  not  aver  that  aucb  proceeding  waa 
preceded  by  auch  determination,  the  defect  ia 
fatal,  and  no  lien  attaches  to  the  premises  pro- 
ceeded againat. 

In  Bank. 

Appeal  from  Superior  Court,  San  Benito 
County;   John  Ia  Hudner,  Judge. 

Action  by  county  of  San  Benito  against 

George  Wapple  to  establish  a  lien  against 

real  property.    From  judgment  for  defend- 
ant, plalntlS  appeals.    Affirmed. 

U.  S.  Webb,  Atty.  Qen.,  and  George  H. 
Moore,  Dist.  Atty.,  of  Los  Angeles  (Moore  & 
Snell  and  George  H.  Moore,  all  Ot  HolUster. 
of  counsel),  for  appellant.^ 

Thomas  K.  O'Donnell,  of  HolUster,  Maurice 
T.  Dooling,  Jr.,  and  F.  A.  Devlin,  botb  of 
San  Francisco,  for  respondent. 

PER  CURIAM.  This  appeal  Is  from  a 
Judgment  in  the  defendant's  favor  entered 
after  an  order  sustaining  a  demurrer  to  the 
plaintifTs  amended  complaint,  without  leave 
to  amend.  The  actioa  was  instituted  by  the 
plaintiff  under  the  provisions  of  sections 
2322  and  2322a  of  the  Political  Code,  for  the 
pm-pose  of  having  a  lien,  which  was  claimed 
to  have  been  created  and  to  exist  in  its  fa- 
vor, established  and  enforced  against  the  de- 
fendant's lands. 

The  foregoing  sections  of  the  Political 
Code  have  reference  to  the  powers  and  du- 
ties of  county  horticultural  commissions  in 
the  matter  of  the  Inspection  of  premises,  the 
soil  or  vegetation  of  which  may  be  infected 
with  vegetable  diseases  or  Infested  with  in- 
sect or  animal  pests,  and  of  the  eradication 
of  such  diseases  or  pests,  after  notice  to  the 
owner  and  failure  on  his  part  so  to  do,  the 
expense  of  such  eradication  to  become  a 
charge  against  the  premises,  for  which  a  lien 
may  be  filed  and  foreclosed  by  the  county. 
This  is  such  a  proceeding  and  action.  The 
defendant's  demurrer  to  the  amended  com- 


(lOS  F.) 

plaint  was  sustained,  without  leave  to  fur- 
ther amend. 

The  Questions  arising  upon  this  appeal  are 
presented  upon  the  Judgment  roU  and  involve 
the  sufficiency  of  said  amended  complaint  as 
stating  a  cause  of  action.  There  were  nu- 
merous objections  urged  by  the  defendant, 
upon  his  demurrer  to  the  sufficiency  of  such 
complaint,  and  which  are  reiterated  here. 
Some  of  these  stand  at  the  inception  of  the 
proceeding  on  the  part  of  the  county  horti- 
cultural commissioner  of  San  Benito  county, 
as  a  result  of  which  the  lien  involved  in  this 
action  Is  asserted  and  these  will  be  consid- 
ered first. 

There  are,  and  from  a  time  antedating  the 
inception  of  said  proceedings  were,  in  exist- 
ence two  separate  enactments  of  the  Legis- 
lature dealing  with  the  eradication  of  ani- 
mal pests  upon  the  lands  and  premises  of 
private  persons.  A  brief  history  of  these 
two  enactments  will  serve  to  clarify  the  pres- 
ent situation.  In  the  year  1907,  the  Legisla- 
ture (Stats.  1907,  p.  801)  added  chapter  4b 
to  tttle  6  of  part  3  of  the  Political  Code, 
embracing  sections  2322  to  2S22e  of  said 
Code.  This  enactment  embodied  provlstons 
for  the  appointment  of  horticultural  commls- 
slMiers  in  counties,  and  provided  for  the  In- 
spection by  these  of  the  premises  of  private 
persons  infested  with  Infectious  vegetable 
diseases  or  with  insects  or  other  pests,  and 
for  their  eradication  by  such  officials,  after 
a  notice  to  such  owners  and  failure,  refusal, 
or  neglect  on  the  part  of  the  latter  so  to  do, 
the  expense  of  such  eradication  to  be  made 
a  charge  against  the  premises  In  the  form 
of  a  lien  to  be  foreclosed  in  a  civil  action. 
In  the  year  1909,  these  provisions  of  said 
chapter  of  the  Political  Code  were  amended 
and  somewhat  amplified  (Stats.  1909,  p.  185), 
but  remained  applicable  only  to  the  eradica- 
tion of  vegetable  diseases  and  insect  pests. 
At  the  same  session  of  tlie  Legislature,  an- 
other act  was  passed  and  approved  (Stats. 
1909,  p.  311)  relating  to  the  inspection  of 
premises  Infested  with  animal  pests,  by  local 
boards  of  health  and  health  officers,  and  for 
the  extermination  of  same,  after  notice  to 
and  failure,  refusal,  on  neglect  of  the  owner 
of  the  premises  so  to  do,  the  expense  thereof 
to  be  paid  by  the  coimty  and  to  become  a 
charge  against,  and  a  lien  upon,  the  prem- 
ises, recoverable  In  a  civil  action.  This  act 
specifically  enumerated  ground  squirrels  and 
gophers  among  the  pests  so  to  be  extermi- 
nated. In  the  year  1917,  the  Legislature 
again  amended  and  enlarged  the  provisions 
of  chapter  4  of  said  title  of  the  Political 
Ctode  (Stats.  1917,  p.  627),  and  In  so  doing 
extended  the  same  so  as  to  Include  the  erad- 
ication of  animal  pests  by  horticultural  com- 
missioners, from  the  premises  of  private  per- 
sons Infested  with  the  same,  specifically 
naming   ground    squirrels    and    gophers    as 
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among  sncb  pests  so  to  be  exterminated. 
This  act,  in  its  amendment  to  section  2322 
of  tlie  Political  Code,  contained  the  follow- 
ing proviso: 

"Provided,  this  act  shall  in  no  wise  affect  any 
other  act  or  acts  providing  for  the  destruction 
of  gronnd  squirrels  or  applying  to  the  proceed- 
ings thereunder,  but  it  is  intended  to  and  does 
provide  the  alternative  system  of  proceedings 
for  the  extermination  of  ground  squirrels  and 
gophers  referred  to  in  this  act;  and  it  shall  be 
within  the  discretion  of  the  governing  body  of 
each  county,  city  and  county,  city  or  town  here- 
in mentioned  to  provide  for  the  destruction  of 
ground  squirrels  whether  under  the  proTisious 
of  this  act  or  under  the  provisions  of  such 
other  act  or  acts;  but  when  any  proceedings 
are  commenced  under  this  act,  the  provisions 
of  this  act,  and  of  such  amendments  as  may 
hereafter  be  adopted,  and  no  other,  shall  apply 
to  all  such  proceedings  and  any  provision  con- 
tained in  any  other  act  or  acts  in  conflict  with 
the  provisions  hereof  shall  be  void  and  of  no 
effect  as  to  the  proceedings  commenced  under 
the  provisions  of  this  act." 

It  Is  manifest  that  the  Legislature,  in  the 
adoption,  in  the  year  1917,  of  the  aforesaid 
amendments  to  ttie  several  sections  of  the 
Political  Code  embraced  in  chapter  4b  of  the 
said  title  thereof,  had  in  view  the  statute  of 
1909,  relating  to  the  extermination  of  animal 
pests  by  cotmty  boards  of  health  and  heaith 
officers,  and  that  by  the  foregoing  proviso, 
it  intended  to  keep  alive  the  provisions  of 
said  former  act  This  being  so,  it  is  equally 
plain  that  the  Legislature,  in  thus  providing 
for  an  alternative  system  of  proceedings  for 
the  extermination  of  ground  squirrels  and 
gophers  from  the  infested  premises  of  private 
persons,  intended  to  avoid  any  clashing  of 
authority  in  the  administration  of  said  acts 
or  in  the  powers  and  procedure  of  the  two 
sets  of  county  officials  charged  respectively 
with  the  enforcement  thereof.  To  accomplish 
this  purpose,  the  foregoing  proviso  was  in- 
serted in  said  act,  wherein  it  was  expressly 
declared  that  It  was — 

"within  the  discretion  of  the  governing  body 
of  each  county,  city  and  county,  city  or  town 
herein  mentioned  to  provide  for  the  destruc- 
tion of  ground  squirrels  whether  under  the 
provisions  of  this  act  or  under  the  provisions 
of  such  other  act  or  acts." 

It  was  clearly  the  purpose  of  the  Legisla- 
ture, by  this  portion  of  the  foregoing  proviso, 
to  commit  to  the  governing  body  of  each  coun- 
ty wherein  the  provisions  of  onp  or  the  otlier 
of  said  enactments  relating  to  the  extermina- 
tion of  ground  squirrels  required  enforce- 
ment, the  discretion  of  determining  in  ad- 
vance which  of  the  aforesaid  alternative  sys- 
tems or  methods  of  procedure  should  be  se- 
lected for  the  eradication  of  said  animal  pests 
and  to  which  of  said  two  sets  of  officials  the 
work  of  extermination  should  be  entrusted. 
This  being  so,  it  is  evident  that  the  activities 
Of  both  of  these  sets  of  officials  charged  with 
the  enforcem^kt  of  said  respective  acts,  in  so 


far  as  they  relate  to  the  extermination  of 
ground  squirrels,  must  await  and  be  preced- 
ed by  the  exercise  of  this  discretion  on  the 
part  of  the  governing  body  of  the  locality 
within  which  the  infested  premises  lay.  The 
concluding  clause  in  said  proviso  above  quot- 
ed, in  order  to  be  consistent  with  this  view, 
must  be  so  interpreted  as  to  refer  to  sach 
proceedings  under  said  act  of  which  It  is 
part,  as  may  be  initiated  by  horticnltaral 
commissioners  for  the  eradication  of  vege- 
table and  insect  pests,  and  ifrhich  may  be 
commenced  by  such  officials  without  prior 
action  on  the  part  of  the  board  of  supervis- 
ors; and  It  would  seem  that  in  such  cases 
the  Legislature  intended  that,  where  the  ex- 
termination of  squirrels  was  not  the  main 
object  of  such  proceedings,  but  merely  an 
incidental  element  therein,  the  provisions  of 
said  act  should  apply  in  their  entirety,  and 
without  previous  action  on  the  part  of  the 
board  of  supervisors.  Any  other  interpreta- 
tion would  have  the  effect  of  practically  nul- 
lifying the  earlier  portion  of  said  proviso  by 
permitting  horticultural  commissioners  to 
forestall  the  exercise  of  any  discretion  on 
the  part  of  the  board  of  supervisors  in  the 
choice  of  methods  for  the  extermination  of 
ground  squirrels. 

In  the  Instant  case,  the  board  of  supervis- 
ors of  the  county  of  San  Benito  was  the  goT- 
eming  body  thereof,  whose  duty  it  was  to 
determine  under  which  of  said  acts  and  by 
which  set  of  officials  proceedings  should 
be  instituted  for  the  extermination  of  the 
ground  squirrels  which  infested  the  lands 
and  premises  of  the  defendant  herein.  This 
being  so,  it  follows  that  any  att«npted  action 
on  the  part  of  the  horticultural  commissioner 
or  his  deputy,  in  the  way  of  Inspection  or 
eradication  of  such  animal  pests,  would  be 
premature  and  ineffectual  until  such  discre- 
tion had  been  exercised  by  said  board  of 
supervisors  in  determining  which  system  and 
method  of  procedure  should  be  adopted  and 
to  which  set  of  officials  the  duty  of  Inspection 
and  extermination  of  these  particular  pests 
should  be  entrusted.  It  appears,  from  tlie 
record  in  this  case,  that  the  extermination 
of  ground  squirrels  from  the  premises  of  the 
defendant  was  the  sole  object  of  whatever 
proceedings  were  attempted  on  the  part  of 
the  horticultural  commissioner  or  his  depaty. 
There  is  absent  from  the  amended  complaint 
herein  any  averment  that  the  proceedings  al- 
leged to  have  been  taken  with  that  sole  ob- 
ject In  view  by  the  horticultural  commission- 
er or  his  deputy,  in  relation  to  the  lands  and 
premises  of  the  defendant  herein,  were  pre- 
ceded by  any  action  on  the  part  of  the  board 
of  supervisors  authorizing  either  of  said  ofiS- 
cials  to  Initiate  or  take  saCh  proceedings. 
This  ia  a  fatal  defect  in  said  pleading  and 
one  which  was  apparently  irremediable  by 
any  further  amendment  thereof.  Standing, 
as  it  does,  at  the  very  threshold  of  the  pro- 
ceedings alleged  therein  to  have  been  taken 
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affecting  the  property  of  said  defendant,  and 
asserted  to  have  resulted  in  the  imposition  of 
the  lien  thereon,  sought  to  he  enforced  In 
this  action,  the  absence  of  such  ayerment  ren- 
ders the  entire  proceeding  Told,  and  said  lien 
entirely  nugatory. 

This  conclusion  renders  unnecessary  the 
consideration  or  determination  of  any  of  the 
other  points  presented  upon  this  appeal,  since 
they  all  involve  the  regularity  of  the  proceed- 
ings of  the  deputy  horticultural  commission- 
er in  the  course  of  his  alleged  inspection  and 
extermination  of  squirrels  upon  the  defend- 
ant's property,  and  also  the  regularity  of  the 
steps  taken  to  create  the  lien  of  which  fore- 
closure is  soQght  in  this  action.  If  the  said 
horticultural  commissioner  or  bis  deputy  had 
no  authority  to  so  proceed,  without  the  pre- 
vious adoption  by  the  board  of  supervisors  of 
the  system  and  method  of  procedure,  from 
which  said  officials  could  alone  derive  their 
jurisdiction  to  act,  it  becomes  quite  imma- 
terial what  their  course  of  action  may  have 
been  or  whether  or  not  it  was  In  accord  with 
the  provisions  of  the  sections  of  the  Political 
Code,  above  referred  to,  bnt  which  have  not 
been  made  operative  in  their  appllcatiOD  to 
this  particular  case. 

Judgment  affirmed. 

SHAW,  C.  J.,  and  RICHARDS,  Justice  pro 
tern.,  and  WASTE,  SHURTIiBFF,  WII^DB, 
LAWLOB,  and  SI/OANB,  J  J.,  concur. 
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I.  Maadanus  «=s>7— Issuaneo  of  writ  Is  dlscra- 
tlonary. 
The  issuance  of  the  writ  of  mandamus,  even 
where  the  technical  rules  of  law  authorize  it, 
is  to  a  large  extent  discretionary  with  the 
conrt. 

S.  MaadaMHS  «=3 1 6(1)— Should  not  issue  to  re- 
pair* speelai  oleotlon  on  oonsolldatlon  with 
city  to  which   majority  are  apparoatly  op- 
posed. 
Mandamus  to  compel  the  board  of  trnstees 
of  a  town  to  adopt  a  resolution  and  give  notice 
of  a  special  election  for  vote  on  consolidation 
with  a  city,  for  which  more  tiian  one-fourth  of 
the  qualified  electors  had  petitioned  under  Mu- 
nicipal Consolidation  Act,  {  6,  as  amended  by 
St.  1915,.  p.  311,  will  be  denied  in  the  discre- 
tion of   the   court,   even   though   the    original 
resolution  and  notice  were  so  defective  as  to 
render  the   election   thereon  void,   where   the 
resnlt  showed  that  a  large  majority  of  the  elec- 
tors were  opposed  to  the  consolidation  and  that 
the  electors  who  voted  for  the  consolidation 
wer*  lei^  than  one-fourth  of  the  total  elec- 
tor*. 


Id  Bank. 

Petition  for  writ  of  mandamus  by  J.  W. 
Fawiies  against  the  City  of  Burbanlt  and 
others,  to  compel  the  Board  of  Trustees  of 
the  city  to  issue  a  new  call  for  a  special  oon- 
solldatlon election  and  to  use  a  different  bal- 
lot.   Writ  denied. 

George  P.  Cook,  of  Loa  Angeles,  for  peti- 
tioner. 

Victor  T.  WatUns,  of  Los  Angeles,  for  le- 
spondenta. 

SHAW,  O.  J.  This  was  a  proceeding  In 
mandamus  begun  In  the  second  division  of 
the  district  court  of  appeal  of  the  second 
district.  The  decision  by  that  court  was  va- 
cated and  the  cause  transferred  to  this  cnurt 
for  rehearing  and  submitted  on  the  briefs  on 
flle,  without  further  argument. 

The  petition  seeks  to  compel  ihe  defend- 
ants, constituting  the  board  of  trustees  and 
clerk  of  the  city  of  Bnrbank,  to  adopt  a  reso- 
lution and  call  a  special  election  for  thp  pur- 
pose of  determining  the  question  whether  the 
city  of  Burbank  shall  be  consolidated  with 
the  <dty  of  Los  Angeles  and  assume  Its  share 
of  the  bonded  Indebtedness  of  the  city  of  Los 
Angeles. 

On  September  14, 1820,  a  petition  was  filed 
with  the  trustees.  In  pursuance  of  section  5 
of  the  Municipal  Consolidation  Act,  St  1913, 
p.  681,  as  amended  by  Stats.  1915,  p.  811, 
signed  by  not  less  than  onofourth  of  the 
qualtfled  electors  of  the  city  of  Burbank,  ask- 
ing the  board  to  submit  to  the  electors  of  the 
city  the  question  whether  such  consolidation 
should  be  bad,  and  setting  forth  the  several 
items  of  the  bonded  Indebtedness  of  the  dty 
of  Los  Angeles  to  be  proportionately  assumed 
by  the  Inhabitants  of  the  city  of  Burbank, 
amounting  to  over  150,000,000.  Th:>reafter, 
on  October  6,  1920,  the  trustees  adopted  a 
resolution  calling  for  the  election  prayed  for 
in  said  petition,  to  be  held  on  November  16, 
1920,  and  directing  the  clerk  to  give  the  no- 
tice accordingly.  In  pursuance  thereof,  the 
clerk  proceeded  to  cause  a  notice  of  the  elec- 
tion to  be  published  In  a  newspaper  printed 
In  the  city  of  Burbank,  for  a  period  of  four 
weeks  preceding  the  day  of  said  election. 
Thereafter,  on  November  5, 1920,  this  petition 
for  a  writ  of  mandate  was  filed,  and  an  alter- 
native writ  was  issued  by  the  district  court 
of  appeal  The  petition  alleges  that  the  reso- 
lution and  the  notice  are  both  defective,  in 
that  c^'taln  items  of  bonded  indebtedness  of 
the  city  of  Los  Angeles,  to  be  assumed  by  the 
city  of  Bnrbank,  are  erroneously  stated,  so 
that  the  true  amount  of  Indebtedness  to  be 
assumed  was  not  given  therein,  and  that,  for 
this  reason,  the  said  resolution  and  the  said 
notice  of  election  were  Ineffectual  and  void. 
Neither  the  order  for  the  Issuance  of  the  al- 
ternative writ  nor  the  alternative  writ  itself 
commanded  the  officers  of  the  dty  of  Bur> 
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bank  to  desist  from  holding  the  election  pnr- 
snant  to  the  notice  then  being  published. 
They  merely  ordered  said  defendants  to  show 
cause  why  a  resolution  should  not  be  adopted 
and  a  notice  given  conforming  to  the  facts, 
in  compliance  with  the  said  petition  for  the 
election.  The  answer  of  the  defendants,  filed 
In  the  district  court  of  appeal,  admitted  the 
alleged  inaccuracy  in  the  resolution  and  no- 
tice of  election.  By  a  supplemental  answer 
the  defendants  showed  that  the  election 
called  by  the  resolution  was  held  at  the  time 
required  and  in  accordance  with  said  resolu- 
tion on  the  16th  day  of  November,  1920 ;  that 
at  said  election  939  votes  were  cast  upon  the 
proposition  submitted  by  the  resolution  call- 
ing the  election  and  the  notice  thereof  as 
published,  and  that  of  said  number  of  votes 
92  were  in  favor  of  the  proposed  con- 
solidation, and  847  against  said  proposed 
consolidation;  that  at  that  time  there  were 
in  all  1,397  qnalifled  electors  In  said  dty  en- 
titled to  vote  at  said  election ;  that  the  peti- 
tion for  the  calling  of  such  election  was 
signed  by  855  of  the  qualified  voters  of  said 
dty,  and  that  249  of  said  voters  who  signed 
the  petition  voted  at  said  special  Section. 

The  facts  stated  in  the  supplemental  an- 
swer are  not  disputed.  It  therefore  clearly 
appears  that  a  large  majority  of  the  voters 
of  the  city  of  Burbank  are  opposed  to  the  pro- 
posed consolidation.  It  also  appears  that, 
of  the  355  persons  who  signed  the  original 
petition  for  consolidation,  249  voted  at  the 
election,  and  only  92  persons  voted  in  favor 
of  the  consolidation.  Assuming  that  the  92 
persons  who  voted  for  consolidation  were  all 
signers  of  the  original  petition,  at  least  157 
changed  their  minds  and  voted  against  con- 
solidation ;  the  result  of  which  would  be  that 
not  enough  were  left  of  the  original  signers 
of  the  petition  favorable  thereto  to  make 
up  the  one-fourth  ot  the  voters  required  by 
the  statute  to  make  a  valid  petition. 

[1]  Assuming,  without  deciding,  that  the 
defects  In  the  resolution  and  notice  of  elec- 
tion would  make  the  proceeding  void,  we 
nevertheless  think  that,  under  the  circum- 
stances here  appearing,  the  writ  of  mandate 
should  not  issue.  The  Issuance  of  such  writ, 
even  where  the  technical  rules  of  law  author- 
ize It,  is  to  a  large  extent  discretionary  with 
the  court.  In  WIedwald  v.  Dodson,  95  Cal. 
453,  30  Pac  681,  the  court  had  this  question 
under  consideration  and  laid  down  the  rule 
as  follows: 

"We  think  that  the  correct  doctrine  is  ex- 
pressed in  High  os  BSxtraordinary  Legal  Reme- 
dies, (  9,  where,  speaking  of  mandamus,  it  is 
said  that,  'The  exerdse  of  the  jurisdiction 
rests,  to  a  considerable  extent,  in  the  soand 
discretion  of  the  court';  and  that  'cases  may 
therefore  arise  where  the  applicant  for  relief 
has  an  undoubted  legal  right,  for  which  manda- 
mus is  the  appropriate  remedy,  but  where  the 
court  may,  In  the  exercise  of  a  wise  discretion, 
still  refase  the  relief.' " 


Several  other  cases  of  this  court  state  or 
apply  the  same  principle.  Boyne  v.  Ryan,  100 
Cal.  287,  84  Pac.  707;  Wilson  v.  Blake,  169 
Cal.  454,  147  Pac.  129,  Ann.  Cas.  1916D,  205; 
Board  v.  San  Diego,  128  Cal,  389,  60  Pac.  976: 
People  V.  Murphy,  20  Gal.  App.  398,  129  Pac. 
603 ;  French  v.  Senate,  146  Cal.  604,  80  Pac. 
1031,  69  L.  R.  A.  656,  2  Ann.  Ca&  756 ;  iioom 
V.  Conley,  163  Cal.  609, 126  Pac.  492. 

[2]  If  the  writ  of  mandate  is  denied,  and 
the  pubUc  sentiment  of  the  dty  is  really  in  fa- 
vor of  the  consolidation,  it  will  require  but  lit- 
tle expense  to  secure  another  petition  of  one- 
fourth  of  the  voters  and  file  the  same  with 
the  board  of  trustees,  whereupon  a  correct 
resolution  can  be  adopted  and  a  correct  no- 
tice of  election  given  calling  the  required 
election.  On  the  other  hand,  if  the  writ  is 
issued,  the  necessary  result  will  be  the  In- 
curring of  the  very  considerable  expendituire 
necessary  for  the  publication  of  the  notice 
and  for  the  holding  of  the  proposed  election. 
In  the  face  of  the  very  pronounced  sentiment 
against  consolidation,  we  do  not  think  the 
court  should  proceed  to  the  length  of  issuing 
the  writ  If  the  public  sentiment  is  against 
it,  it  is  useless  to  hold  an  election;  and  if 
the  persons  agitating  for  consolidation  are 
doing  so  merely  for  the  purpose  of  agitation, 
the  court  should  not  lend  its  aid  In  their  t>e- 
balf.  The  simpler  and  better  method  for  all 
concerned  is  to  leave  the  matter  to  the  quali- 
fied electors  of  the  city,  to  call  a  new  Section 
or  not  as  may  be  desired. 

The  writ  of  mandate  is  denied. 

We  concur:  SLOANB,  J.;  LAWLOR,  J.; 
WILBUR,  J.;  WASTE,  J.;  RICHARDS. 
Justice  pro  tern.;  SHCRTL.EFF,  J, 


(18S  Cal.  410) 
Ex  parte  POLIZZOTTO.     (Cr.  2445.) 

(Supreme  Court  of  California.    Ifarch  16, 
1922.) 

1.  Criminal  law  «s»395— Liqaor  seized  with- 
out  search  warrant  admissible  In  evideno». 

Liquor  unlawfully  seized  withont  a  search 
warrant  was  admissible  in  evidence  in  a  pros- 
ecution for  unlawful  possession  of  liqaor. 

2.  Habeas  corpus  «=:327— Unlawful  seizor*  of 
evidence  held  not  to  go  to  Jurisdiction. 

That  the  court  permitted  the  introduction 
in  evidence  of  articles  unlawfully  seized  with- 
out a  search  warrant  did  not  go  to  the  juris- 
diction of  the  court  to  try  the  cause  and  could 
not  be  made  available  in  habeas  corpus. 

3.  Intoxicating  liquors  «=9l3— State  and  poiitl- 
oal  subdivisions  may  make  and  eafcrae  erdU 


The  state  or  any  of  its  politicfd  subdivi- 
sions invested  with  local  police  powers  may 
make  and  enforce  ordinances  in  aid  of  the 
prohibition  amendment  to  the  federal  Consti- 
tution. 
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4.  Intoxicating  llqoare  «s>l32— Couaty  ordi- 
ance  not  Invalid  for  Inposiag  penalty  la  «x- 
eesa  of  that  Imposed  by  Volstead  Act. 

A  local  ordinance  concerning  unlawfnl  pos- 
session of  intoxicating  liquor,  enacted  by  a 
county  nnder  its  constitutional  power  to  enact 
local  police  regulations,  is  not  invalid  because 
it  imposes  a  punishment  in  excess  of  that  im- 
posed by  the  Volstead  Act. 

5.  Intsocloatlng  liquors  «s>l7— Counties  may 
enact  ordtnanoes  under  Constitution. 

Counties  are  invested  with  power  to  enact 
ordinances  prohibiting  unlawful  possession  of 
intoxicating  Uquors  by  Const,  art  11,  (  11. 

6.  Criminal  law  «=s>l2t3— Intoxicating  liquors 
9=3242— Ponisbment  for  unlawful  possession 
of  liquor  held  aot  •xeesslve,  cruel,  or  un- 
usual. 

The  punishment  by  fine  of  $500,  or  im- 
prisonment for  six  months,  or  both,  for  un- 
lawful possession  of  intoxicating  liquor,  fa  not 
excessive,  cruel,  or  minsaaL 

In  Bank. 

In  the  matter  ct  the  application  of  P.  Pol- 
i7,zotto  for  a  writ  of  habeas  coipus.  Writ 
denied. 

lames  I*  Orlttenden,  of  Modesto,  and  C. 
F.  Tramutolo)  of  San  Franclseo,  for  petl- 
tlonor. 

SHAW,  C.  3.  The  petltlonw  is  Imprison- 
ed in  the  county  jail  of  Stanlslans  county 
npon  a  charge  of  violating  an  ordinance 
adopted  by  the  board  of  supervisors  of  said 
county  on  January  19,  1921,  declaring  it  to 
be  a  misdemeanor  for  any  person  to  unlaw- 
fully have  In  his  possession  Intoxicating  liq- 
uor. The  ordinance  provides  that  any  person 
guilty  of  such  ofTense  may  be  punished  by  a 
fine  of  not  less  than  $250  nor  more  than  $600, 
or  by  imprisonment  not  to  expeed  180  days, 
or  both. 

The  defendant  was  duly  charged  with  vio- 
lating said  ordinance  and  has  been  tried  and 
convicted  of  said  offense.  The  punishment 
imposed  by  the  Judgment  Is  a  fine  In  the  sum 
of  $500  and  Imprisonment  for  the  term  of 
120  days.  The  petition  herein  alleges  that 
the  liquor  of  wblch  petitioner  was  found 
guilty  of  having  possession  unlawfully  was 
obtained  by  the  deputy  sheriff  of  said  coun- 
ty from  tbe  automobile  of  the  petitioner 
while  he  was  driving  on  the  highway  In  said 
n>unty,  and  without  said  officer  having  any 
search  warrant  for  searching  said  automo- 
bile for  that  purpose.  ' 

Tbe  petitioner  claims :  First,  that  the  entire 
proceeding  culmtpating  In  his  trial  and  con- 
viction was  invalid  and  void  because  of  tbe 
fact  that  the  liquor  which  constituted  a  part 
of  the  evidence  upon  whic^  he  was  convict- 
ed was  obtained  by  searching  his  automobile 
tvithout  a  warrant;  second,  that  tbe  ordl- 
aance  is  void  because,  as  It  Is  claimed,  tbe 


only  government  bavlng  power  to  mf orce  the 
prohibition  amendment  to  tbe  United  States 
C!onstitution  is  the  federal  government,  and 
that  no  local  political  subdivision  of  the  state 
may  make  or  aiforce  ordinances  for  that 
purpose;  and,  third,  that  the  ordinance  la 
void  because  the  penalty  prescribed  therein 
for  this  offense  exceeds  that  prescribed  by 
the  Volstead  Act  (41  Stat  305).  The  punish- 
ment provided  by  the  Volstead  Act  for  hav-- 
Ing  possession  of  Intoxicating  liquors  con- 
trary to  the  provisions  of  that  act  Is  a  max- 
imum fine  of  $500  for  the  first  offensei  no 
Imprisonment  being  provided  for.  Apparent- 
ly the  <^ense  charged  against  the  petitioner 
was  the  first  off»ise,  although  the  petition 
does  not  expressly  aver  that  fact. 

[1, 2]  1.  As  to  the  claim  of  invalidity,  based 
on  the  fact  that  the  liquor  was  procured  by 
seardiing  the  automobile  without  a  search 
warrant,  the  objection  Is  settled  by  the  deci- 
sion of  this  court  In  People  v.  Mayen,  205 
Pac.  4S6,  wherein  we  held  that  articles  ob- 
tained from  the  defendant's  premises  with- 
out a  seardi  warrant  could  lawfully  be  In- 
troduced in  'evidence  In  the  trial  of  an  action 
against  him  involving  the  possession  of  such 
articles.  Also  it  should  be  said  that  the  ob- 
jection, in  any  event,  does  not  go  to  tbe  Ju- 
risdiction of  the  court  to  try  tbe  cause,  and, 
consequently,  that  it  cannot  be  made  avail- 
able in  habeas  corpus. 

[>]  2.  The  proposition  that  the  state,  or 
any  of  Its  political  subdivisions  invested  with 
local  ix>Iice  powers,  may  make  and  enforce 
ordinances  in  aid  of  the  prohibition  amend- 
ment to  the  Constitution  of  the  United  States, 
Is  settled  In  this  state  by  tbe  decisions  of  the 
District  Court  of  Appeal  of  the  Third  Dis- 
trict in  People  y.  Collins,  202  Pac.  344;  Peo- 
ple r.  Capelll,  203  Pac.  837.  In  each  of  said 
cases  a  petition  to  this  court  for  a  rehearing 
was  denied.  To  the  same  effect,  see  Ex  par- 
te Kinney  (Cal.  App.)  200  Pac.  967;  Ex  par- 
te Volpl  (CaL  App.)  199  Pac>  1090 ;  Ex  parte 
Crookshank  (D.  C.)  269  Fed.  980;  Woods  v. 
City  of  Seattle  (D.  C.)  270  Fed.  815. 

[4-6  ]  3.  We  do  not  think  there  is  any  mer- 
it whatever  In  the  proposition  that  a  local 
ordinance  enacted  by  a  county  under  its  con- 
stitutional power  to  enact  local  police  reg- 
ulations, and  which  imposes  penalties  for 
an  act  also  declared  to  be  criminal  by  the 
Volstead  Act,  is  Invalid,  If  It  imposes  a  pun- 
ishment In  excess  of  that  imposed  by  the 
Volstead  Act  The  amendment  to  the  United 
States  Constitution  gives  the  states  concur- 
rent Jurisdiction  with  the  United  States  to 
provide  for  the  enforcement  of  the  act  The 
decisions  last  cited  fully  establish  the  prop- 
osition that  such  concurrent  Jurisdiction  may 
be  exercised  by  the  state,  or  any  of  its  polit- 
ical subdivisions  invested  with  its  local  po- 
lice powers.    Counties  are  Invested  with  such 
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power  by  isectlon  11,  art  11,  of  oar  Constltu- 
Uon.  The  only  limitation  put  tbereon  by 
our  Constitution  is  that  such  local  regula- 
tions shall  not  be  in  conflict  with  general 
laws,  and,  with  respect  to  the  punishment, 
that  it  shall  not  be  unreasonably  excessive, 
cruel,  or  unusual  In  character.  It  is  not 
claimed  that  there  is  a  general  law  that  con- 
flicts at  all  with  the  ordinance  adopted  by 
Stanislaus  county  on  this  subject  It  has 
often  been  held  Uiat  a  punishment  by  a  fine 
of  9500,  or  Imprisonment  for  six  months,  or 
both,  for  an  ordinary  misdemeanor;  Is  neither 
excessive,  cruel,  nor  unusual.  It  is  clear 
that  if  the  local  authorities  have  power  to 
adopt  ordinances  to  prevent  violation  of  the 
prohibition  amendment,  there  must  p;o  vrith 
it  the  power  to  impose  penalties  sufficient  to 
make  the  ordinance  effective,  and  the  power 
to  impose  penalties  for  that  purpose  cannot 
be  limited  by  an  act  of  Congress  in  cases 
where  tbe  state  has  concurrent  jurisdiction. 

Inasmuch  as  we  are  satisfied  that  there 
is  no  merit  whatever  in  the  petition,  we  do 
not  think  it  necessary  to  have  a  hearing  In 
the  matter. 

The  petition  for  a  writ  is  denied. 

We  concur:  SHURTLEFP,  J.;  WASTE, 
J.;  WILBUR,  J.;  SLOANE,  J.;  LAWLOR, 
J.;  RICHARDS,  Justice  pro  tem. 


OSBCltl.  40S) 

BLUE  DIAMOND  PLASTER  CO.  v.  INDUS- 
TRIAL   ACCIDENT    COMMISSION    OF 
CALIFORNIA  et  al.     (L.  A.  7065.) 

(Supreme  Court  of  California.    Mardi  14, 
1922.) 

1.  Matter  and  servaat  «=>405 (6)— Evidence  In 
oofflpensatioa  case  held  to  show  willful  mis- 
conduct  of  employer's  predeoessor. 

Evidence  that  the  employer's  predecessor 
in  the  operation  of  the  plant  in  which  decedent 
was  killed,  had  been  repeatedly  notified  of  the 
dangerotu  condition  of  its  nngoarded  belts 
iind  pulleys,  held  ample  to  show  willful  mis- 
conduct by  the  predecessor  which  would  have 
rendered  it  liable  for  excess  compensation  un- 
der the  Workmen's  Compensation  Act,  1917, 
S  fib,  if  it  liad  retained  the  plant  until  the  ac- 
cident 

2.  Master  and  servant  «=»405  (6)— Evidence  in 
oompensation  case  held  to  show  misconduct 
of  employer  acquiring  plant. 

Where  an  employer  acquired  the  plant  al- 
most four  months  before  the  accident  in  which 
an  employee  was  killed,  and  retained  the  man- 
ager and  superinteodent  who  knew  of  the  un- 
safe condition  of  its  unguarded  belts  and  pul- 
leys, and  the  general  manager  of  the  purchasei 
had  visited  the  plant  and  inspected  the  hoist 
where  an  unguarded  belt  was  installed,  a  find- 
ing that  tbe  employer  as  well  as  its  predeces- 


sor was  guilty  of  wiUfol  miscondnet  resulting  in 
the  death  of  the  employee,  will  not  be  set  aside. 

3.  Corporations     ^=3428(9)— Knowledge     a»- 
quired    hy   offloers   before   appointment   and 
present  in  their  minds  when  acting  for  a  cor- 
poration Is  attributed  to  it. 
Where  general  officers  of  a  corporation  had 
acquired,  before  their  appointment,  knowledge 
of  dangerous  conditions  at  tbe  plant,  and  bad 
sueb  Iniowledge  present  in  their  minds  when 
they  were   acting   for   the   corporation,   their 
knowledge  is  attributed  to  it 

In  Bank. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Marilyn  Wallace  to  re- 
cover compensation  for  tbe  death  of  her  hus- 
band, Donald  M.  Wallace,  opposed  by  the 
Blue  Diamond  Plaster  Company,  employer, 
and  the  General  Accident  Fire  &  Life  As- 
surance Corporation,  Limited,  insurer.  The 
Industrial  Accident  Board  awarded  compen- 
sation in  an  amount  exceeding  by  one-half 
the  normal  c<Hnpensation,  and  required  the 
employer  and  not  tbe  insurer  to  pay  the  ex- 
cess, and  the  employer  brings  certiorari. 
Award  afllrmed. 

Black,  Hamma<ft  &  Blade,  act  Los  Angylea. 
tor  petitioner. 

A.  E.  Graupner,  of  San  Francisco,  for 
respondent  Industrial  Accident  Commission. 

Joe  Grlder,  Jr.,  and  Clarence  B.  Kunkle, 
for  respondent  General  Accident  Fire  & 
Life  Assur.  Corporation,  Limited. 

Walter  S.  Olayson,  of  Corona,  for  respond- 
ent Wallace. 

PER  CURIAM.  The  petiUoner  in  this 
proceeding  seeks  to  have  an  award  of  tbe 
Industrial  Accident  Commission  reviewed 
and  annulled.  The  proceeding  before  the 
commission,  Iq  which  said  award  was  made, 
arose  out  of  the  following  facts:  Donald  H. 
Wallace,  who  was  an  employ^  of  the  Bine 
Diamond  Plaster  Company,  was  killed  on  or 
about  December  20,  1920,  at  the  plant  of  said 
corporation  at  or  near  Corona,  Cal.,  by  com- 
ing into  contact  with  an  unguarded  belt  and 
pulley  which  were  being  operated  at  the  time 
in  the  hoisthouse  at  said  plant.  In  connec- 
tion with  machinery  for  the  hoisting  of  sup- 
plies and  materials  from  the  railroad  tracks 
to  tbe  quarry  levels  and  various  fioor  lev^ 
of  the  plant  and  also  for  the  operation  of  a 
compressor  therein.  The  machinery  in  this 
hoisthouse  was  in  use  regularly^  though  not 
constantly,  in  connection  with  the  operation 
of  the  plant  and  was  set  in  motion  and 
stopped  by  means  of  a  dutch  or  controller 
which  was  located  on  one  side  of,  and  about 
12  inches  tram,  the  belt,  and  whidi  manipu- 
lators of  the  hoist  could  make  use  of  either 
by  going  around  the  belt  to  the  side  on  which 
tbe  controller  was  placed  or,  as  was  more 
conveniently  and  frequently,  U  not  costom- 


4=>For  other  euu  cm  ume  tople  and  KEY-NUMBER  In  all  Key-Numbered  Dlgnta  and  IndezM 


Digitized  by 


Google 


Cal.) 


BLUE  DIAMOMD  PL.ASTKB  CO.  v.  INDUSTRIAL  ACCIDENT  COM-N         679 

(lOS  F.) 


arlly  done,  by  reaching  over  the  belt  a  dis- 
tance of  some  22  Inches  to  the  handle  of  the 
controller. 

The  deceased  employe,  Donald  M.  Wallace, 
while  not  regularly  in  charge  of  the  hoist, 
did  from  time  to  time  operate  its  machinery 
in  connection  with  his  other  duties  as  occa- 
sion required,  with  the  knowledge  of  the 
employer,  and  was  engaged  in  so  doing  at 
the  time  of  his  death,  which  was  occasioned 
by  his  being  caught  and  crushed  between  the 
belt  and  the  pulley.  There  was  no  witness 
to  the  casualty,  and  hence  the  exact  man- 
ner in  which  he  was  thus  caught  and  crushed 
was  not  known. 

In  the  proceeding  instituted  by  the  widow 
of  the  deceased,  claiming  an  award,  it  was 
asserted  that  the  belt  and  pulley  which  were 
the  immediate  cause  of  the  casualty  were 
exposed  and  unguarded  In  violution  of  the 
duty  which  the  employer  owed  to  Its  em- 
ployes and  in  further  and  express  and  will- 
ful violation  of  the  safety  rules  and  orders 
of  the  Industrial  Accident  Commission,  and 
that  the  same  constituted  serious  and  will- 
ful misconduct  on  the  part  of  tjie  employer. 
Cpon  the  hearing  before  the  commission.  It 
sustained  this  claim  on  the  part  of  said  ap- 
!)licant  In  its  findings,  to  the  eftect  that  the 
maintenance  of  said  unguarded  pulley  and 
belt  by  the  employer  was  in  direct  and  open 
violation  of  the  provisions  of  sections  33, 
'M,  and  35  of  the  Workmen's  Compensation 
Act  of  1917  (St.  1917,  p.  831).  and  was  also 
in  violation  of  certain  general  safety  orders 
of  the  commission  which  were  In  full  force 
and  effect  at  the  time  of  said  casualty,  and 
that  the  said  violation  of  said  act  and  or- 
ders constituted  serious  and  willful  miscon- 
duct on  the  part  of  said  employer  and  was 
the  proximate  cause  of  said  casualty.  The 
commission,  accordingly,  held  that  the  ap- 
plicant was  entitled  to  have  an  award  in  the 
way  of  a  death  benefit,  payable  by  reason  of 
the  Injury  to  and  death  of  the  deceased  em- 
ploye, and  was  also  entitled  to  have  said 
Rward  increased  one-half  under  section  Ob 
9f  the  Workmen's  Compensation  Act,  by  rea- 
son of  the  fact  that  the  injury  to  and  death 
>f  said  employe  had  been  proximately  caused 
through  the  serious  and  willful  misconduct 
}f  the  employer,  said  increase  to  be  paid  by 
such  employer  and  not  by  the  insurance  car- 
rier. From  the  award  as  thus  made  and  In- 
nreased  the  employer,  after  denial  of  its 
ippllcatlon  for  a  rehearing  before  the  com- 
nisslon,  has  presented  this  petition  for  a 
yrit  of  review  and  for  an  order  for  the  an- 
lulment  of  said  award. 

The  particular  portion  of  said  award 
rhlch  Is  assailed  in  this  proceeding,  Is  that 
>ortlon  thereof  wherein  the  petitioner  is 
>ennlized  for  serious  and  willful  misconduct 
n  relation  to  the  injury  to  and  death  of  its 
lald  employe.  It  is  here  contended  that  the 
ividence  educed  before  the  commission  fails 


to  show  the  existence  of  any  willful  or  seri- 
ous misconduct  on  the  part  of  said  petition- 
er in  relation  to  the  producing  cause  of  said 
casualty.  The  record  before  us  does  not,  In 
our  opinion,  sustain  this  contention.  The 
following  facts  were  educed  before  the  com- 
mission: Prior  to  September  1,  1920,  the 
rock-crushing  plant  of  the  petitioner  here- 
in was  owned  and  oi)erated  by  the  Temescal 
Rock  Company,  of  which  Mr.  C.  H.  Haines 
was  the  superintendent  and  Mr.  J<An  Schrel/ 
ner  was  general  manager  of  production. 
While  said  plant  was  thus  owned  and  op- 
erated, it  was  at  various  times  visited  and 
Inspected  by  safety  inspectors  of  the  Indus- 
trial Accident  Commission.  These  inspec- 
tions began  in  the  year  1910,  the  first  of 
these  occurring'  on  July  21st  of  that  year, 
and  in  which  the  safety  inspector  of  °  the 
commission  found  the  plant  to  be  dangerous 
and  unsafe  in  six  particulars,  three  of  these 
being  with  respect  to  unguarded  belts.  No- 
tification of  these  specific  defects  was  sent 
by  the  commission  to  Mr.  John  Schreiner, 
general  manager  of  production  of  the  plant, 
on  August  17,  1916.  On  March  6,  1917,  an- 
other ofiBclal  inspection  was  had,  and  the 
plant  was  again  found  to  be  In  a  dangi^rous 
and  unsafe  condition  in  respect  to  unguarded 
belts,  and  the  notification  sent  by  the  commis- 
sion to  Mr.  C  H.  Haines,  the  superintendent 
of  the  plant,  specified  six  requirements  for 
safeguarding  belts  and  pulleys  in  the  plant 
On  April  18,  1918,  another  official  inspection, 
this  time  In  company  with  Superintendent 
Haines,  was  made,  and  the  plant  was  found 
to  be  in  a  -dangerous  and  luisafe  condltI<ni 
in  fourteen  particulars,  four  of  which  re- 
lated to  unguarded  belts  and  pulleys.  On 
May  24,  1919,  the  plant  was  again  inspected, 
and  a  list  of  requirements  for  correction 
sent  to  Superintendent  Haines,  In-  which  was 
Included  "complete  installation  of  safe- 
guards." The  particular  belt  and  pulley  in 
contact  with  which  Wallace  met  his  death 
was  not  Installed  until  after  this  last  in- 
spection, but  It  may  not  be,  and  In  fact  Is 
not,  denied  that  both  C.  H.  Haines,  as  sn- 
perintendent,  and  John  Schreiner,  as  mana- 
ger of  production,  of  said  plant,  while  the 
same  was  in  the  possession  and  ownership 
of  the  Temescal  Rock  Company,  knew  fully 
what  were  the  requirements  and  directions 
of  the  Industrial  Accident  Commission  with 
regard  to  the  dangerous  nature  and  unsafety 
of  unguarded  belts  and  pulleys  in  direct  rela- 
tion to  the  operation  of  said  plant.  In  addi- 
tion to  this  showing,  it  appeared  that,  ac- 
companying the  notification  sent  to  the  said 
manager  of  the  Temescal  Rock  Company  In 
1916,  were  copies  of  the  general  safety  or- 
ders of  the  commission,  having  special  refer- 
ence to  quarry  operations  and  to  the  safe- 
guarding of  belts  and  pulleys  therein. 

On  September  1,  1920,  the  Blue  Diamond 
Plaster  Company,  a  corporation,  and  the  pe- 
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titioner  herein,  purobased  and  took  over  from 
the  Temescal  Rock  Company  the  plant  In 
question,  and  thereafter  continued  to  <9>erate 
the  same  and  was  so  doing  at  the  time  of 
the  Injury  to  and  death  of  Its  said  employ^; 
and,  in  so  doing,  It  retained  and  continued 
said  C.  H.  Haines  and  John  Schreiner  in 
their  former  positions  as  the  superintendent 
and  manager,  respectively,  of  said  rock-crush- 
ing plant,  and  they  held  and  were  holding 
said  positions  up  to  and  at  the  time  of  the 
Injury  to  and  death  of  said  Wallace.  It  is  in 
evidence  that  soon  after  the  petitioner's  pur- 
chase of  said  plant  the  general  manager  of 
the  coriwratlon,  Mr.  Hay,  went  over  the  said 
plant,  and,  after  doing  so,  gave  general  in- 
structions to  its  superintendent,  Mr.  Haines, 
with  respect  to  safety  appliances,  and  that 
he  ■also  instructed  Mr.  Pratt,  the  insurance 
broker  who  placed  the  Insurance  both  as  to 
fire  and  casualty  upon  the  plant,  to  have  an 
Inspection  thereof  made  with  a  view  to  com- 
pliance with  ail  legal  requirements  as  to 
safety  devices;  but  the  record  shows  that 
Mr.  Hay  did  not  follow  up  his  suggesticms 
either  to  the  superintendent  or  to  the  in- 
surance broker  to  the  extent  of  seeing  to  It 
that  the  safety  appliances  were  provided  or 
such  lnsi>ectlon  made.  The  result  was  that 
the  belt  and  pulley  In  the  hcrfsthonse  which 
caused  the  death  of  Wallace  were  left  un- 
guarded between  the  time  when  the  peti- 
tioner acquired  said  plant  and  the  date  and 
occasion  of  the  death  of  the  employe. 

[1]  Had  the  Temescal  Rock  Company  con- 
tinued to  be  the  owner  and  operator  of  the 
plant  in  question  down  to  and  including  the 
time  and  event  of  said  casualty,  Ve  entertain 
no  doubt  that  It  would  have  been  liable  to  an 
award,  not  only  for  the  death  of  its  said  em- 
ploy6,  but  also  for  the  Increase  in  the  death 
benefit  thus  awarded  provided  for  In  section 
6b  of  the  Workmen's  Compensation  Act 

[2]  The  facts  of  this  case,  as  above  recit- 
ed, present  an  even  stronger  reason  for  the 
application  of  said  section  than  were  pre- 
sented in  the  case  of  EX  Clemens  Horst  Co. 
v.  Industrial  Ace.  Comm.,  193  Pac.  105,  16 
A.  L.  R.  611,  wherein  it  was  held  that  the 
failure  to  comply  with  the  general  safety 
orders  of  the  commission  with  respect  to  the 
safeguarding  of  shafting,  which  the  employer 
knew  or  should  have  known  to  be  unsafe, 
would  constitute  such  serious  and  willful 
misconduct  on  the  part  of  the  employer  as  to 
Justify  the  Increase  in  an  award  provided 
for  in  said  section  of  the  Workmen's  Com- 
Iiensatlon  Act.  The  petitioner  herein,  however, 
contends  that,  conceding  that  such  would  have 
been  a  proper  application  of  the  terms  of 
said  section  to  the  Temescal  Rock  Company 
had  it  continued  to  be  the  owner  of  the  plant 
In  question  up  to  the  time  of  said  casualty, 
there  was  not  snfiBdent  evidence  before  the 
commission  to  Justify  Its  application  to  the 
petitioner  herein  as  the  purchaser  of  said 
plant  a  short  while  before  the  accident  which 


caused  the  death  of  said  exaplayS.  The  Bla« 
Diamond  Plaster  Company  purchased  and 
took  over  the  said  plant  from  the  Temescal 
Rock  Company  on  September  1,  1920.  Ttxe 
injury  to  and  death  of  Ita  said  employs  oc- 
curred on  December  20,  1920,  a  little  lesa 
than  four  months  later.  When  the  peti- 
tioner took  over  said  plant  and  continued 
the  operation,  thereof  it  retained  in  its  em- 
ploy In  their  former  positions  of  superin- 
tendent and  manager  of  prroductlon,  respeo 
tlvely,  Mr.  C.  H.  Haines  and  Mr.  John  Schrei- 
ner, and  these  two  executive  and  managing 
officers  of  the  corporation  were  invested  with 
the  general  conduct  and  control  of  said  plant 
during  the  Interval  between  the  date  of  its 
purchase  by  the  petitioner  and  the  Injury  to 
and  death  of  said  employe.  The  evidence 
educed  before  the  commission  further  showed 
that  Mr.  Hay,  the  general  manager  of  said 
corporation,  visited  and  inspected  the  plant 
shortly  after  its  purchase,  and,  In  the  course 
of  such  Inspection,  visited  and  Inspected  the 
hoist.  In  connection  with  the  operation  of 
which  the  unguarded  belt  and  pulley  which 
were  admittedly  responsible  for  the  death  of 
said  workman,  were  then  Installed.  In  ad- 
dition to  this  evidence  of  an  opportunity  on 
the  part  of  the  petitioner,  through  Its  general 
manager,  to  have  gained  actual  knowledge 
of  the  unguarded  and  dangerous  condition  of 
its  appliances,  there  Is  the  evidence,  ample  in 
character,  of  the  previous  knowledge  of  both 
Haines  and  Schreiner,  not  only  of  the  un- 
guarded condition  of  the  said  b^t  and  pul- 
ley, but  also  of  the  terms  of  the  general  safe- 
ty orders  of  the  commission  and  of  Its  ex- 
press and  repeated  directions  given  to  them 
and  to  each  of  them  as  the  executive  and 
managing  officers  of  the  former  owner  wiilj 
relation  to  the  safeguarding  of  the  belts  and 
pulleys  of  the  plant 

[3]  It  is  urged  by  the  petitions  that  thla 
knowledge  on  the  part  of  these  persons,  so 
retained  in  their  positions  under  the  petition- 
er's ownership  of  the  plant,  cannot  be  im- 
puted to  the  petitioner.  No  authority  is  cited 
to  sustain  this  contention  whlc;li  is  at  all  per- 
tinent to  the  situation  as  presented  here.  In 
the  case  of  Cooke  v.  Mesmer,  164  CaL  332, 
338,  128  Pac  917,  920,  the  rule  is  thua  stated: 

"While  the  decided  weight  of  anthority  is  in 
favor  of  the  rule  that  knowledge  possessed  by 
an  agent,  while  be  occupies  that  relation  and 
is  executing  the  authority  conferred  upon  him, 
as  to  matters  within  the  scope  of  his  authority, 
is  notice  to  Itis  principal,  although  such  knowl- 
edge may  hare  been  acquired  before  the  agency 
was  created,  it  is  universally  recognized  that 
this  rule  is  subject  to  the  qualification  that 
'knowledge  acquired  by  an  agent  before  the 
commencement  of  the  agency  is  not  notice  to 
the  principal  unless  it  is  shown  or  appears  that 
knowledge  was  present  in  lus  mind  at  the  time 
he  acted  for  the  prindpaL'  1  Clark  &  Skylea 
on  Agency,  sec.  482." 

The  element,  which  was  noted  as  lacking 
In  the  case  above  cited  la  order  to  the  ajK 
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plication  of  tbe  otherwise  general  rule  to  its 
foots.  Is  clearly  present  In  the  Instant  case, 
slnre  the  said  officials  of  the  petitioner  here- 
in both  testified  that  they  were  at  all  times 
aware  of  the  unguarded  condition  of  said 
belt  and  pulley,  but  that  they  did  not  con- 
sider said  condition  to  be  nnsafe  or  danger- 
ous. Their  mistake  in  Judgment  upon  that 
subject  cannot  be  held  to  relieve  their  em- 
ployer from  liability,  in  view  of  the  other 
evidence  before  the  commlsirion  to  the  effect 
that  these  unguarded  appliances  were  dan- 
gerous and  unsafe,  and  of  the  even  mwe 
conclusive  showing  that  tills  employe  met 
his  death  in  the  course  of  his  duties  through 
contact  with  them  in  their  unguarded  condi- 
tion. The  following  cases  from  other  Jnris- 
dictiona  sustain  the  determination  that  the 
Icnowledge  which  a  managing  official  of  a 
corporation  gained  as  to  certain  facts  and 
conditions,  while  a  like  official  of  the  prede- 
cessor of  said  corporation,  is  imputable  to 
the  latter.  Blue  Grass  Coal  Corp.  v.  Combs, 
168  Ky.  437,  182  S.  W.  207 ;  Louisville,  etc., 
Co.  v.  Central  Ky.  Tr.  Co.,  147  Ky.  613,  144 
8.  W.  739,  Ann.  Cas.  191SA,  8B7. 

The  other  contentions  of  the  petitioner 
have  not,  in  our  opinion,  suffldent  merit  to 
warrant  separate  consideration. 

Order  of  award  affirmed. 

SHAW,  C.  J..  RICHABJOS,  Justice  pro 
tem.,  and  WILBUR,  SLOANS,  LAWLOR, 
SUURTLBFF,  and  WASO^  JJ.,  concur. 


(U8  Cal.  489) 

!■  f«  FULTON'S  ESTATE. 

HUNT  V.  CAMPBELL  •t  aL 


(S.  F.  9860.) 

(Supreme  Court  of  California. 
1922.) 


March  24, 


1.  Courts  «ss>200>/2— Superior  eourt  had  Juris- 
dictloa  to  determine  that  money  daimod  by 
administratrix  personally  was  a  part  of  tbe 
■•tats. 

In  a  proceeding  for  the  administration  of 
an  estate  the  superior  court  has  jurisdiction 
to  determine  that  tbe  administratrix  had  in  her 
hands  money  of  tbe  estate  wliicb  she  had  not 
acconnted  for  and  which  she  claimed  belonged 
to  herself  and  not  to  the  estate. 

2.  Executors  and.  administrators  ^=>3I4(5)— 
Order  of  distrlbatlos  may  be  made  Immedi- 
ately after  order  settling  administratrix's 
aeoomrt  wKbeat  awaiting  Mplratlon  of  tine 
for  appeal  from  order  settling  aooouat. 

Under  Code  Civ.  Proc.  {(  1634,  1665,  the 
account  of  administratrix  and  petition  for  dis- 
tribution may  gome  on  for  iiearing  at  tbe  same 
time,  in  which  case  the  account  sliould  first  be 
settled  and,  thereupon  and  without  further 
delay,  the  order  of  distribution  be  made  with- 
out awaiting  tbe  expiration  of  time  for  appeal 
from  order  settling  the  account. 


Court,    City   and 
Frank  H.  Dnnn<», 


In  Bank. 

Appeal  from  Superior 
County  of  San  Francisco; 
Judge. 

In  the  matter  of  the  estate  of  Albert  J. 
Fulton,  deceased.  From  orders  settling  ac- 
count of  Eva  F.  Hunt  as  administratrix,  and 
directing  distribution  to  Ethel  A.  Campbell 
and  others,  as  heirs,  the  administratrix  ap- 
peals.   Affirmed. 

Eugene  F.  Conlln,  of  San  Francisco,  for 
appellant 

Perry  Ehrans  and  Charlea  F.  Craig,  both 
of  San  Francisco,  for  reepondents. 

SHAW,  O.  3.  In  December,  1920,  Eva  F. 
Hunt,  as  administratrix  of  the  estate  of  Al- 
bert X  Fulton,  deceased,  filed  her  final  ac- 
count as  such  administratrix,  cliarging  her- 
self with  the  sum  of  $30  in  money  and  claim- 
ing credit  for  9631.23  for  money  paid  out  on 
behalf  of  the  estate.  Thereupon,  the  re- 
spondents, heirs  of  tbe  decedent,  filed  excep- 
tions to  the  account,  claiming,  among  other 
things,  that  the  administratrix  had  received 
$S,327  belonging  to  said  estate  which  was  not 
included  in  said  account  Upon  due  notice, 
tile  aoconnt  was  heard  and  settled  by  the 
court  The  order  settling  the  account  was 
made  on  February  1,  1921.  It  declared  that 
the  said  sum  of  money  was  in  the  hands  of 
tbe  administratrix  and  belonged  to  said  es- 
tate, and  charged  her  therewith.  Tbe  bal- 
ance therein  charged  against  her  was  16,282.- 
25. 

On  February  11,  1921,  the  heirs  aforesaid 
who  had  contested  the  account  filed  a  peti- 
tion for  distribution  of  the  estate.  This  peti- 
tion came  on  for  hearing  on  March  3,  1921, 
and  thereupon  distribution  was  ordered  of 
the  assets  of  the  estate  in  accordance  with 
the  laws  of  descent.  The  said  Eva  F.  Hunt 
appeals  from  the  order  settling  the  final  ac- 
count and  from  the  order  for  distribution. 

[1]  The  only  point  presented  by  the  appel- 
lant in  support  of  her  appeal  from  the  order 
settling  the  account  is  that,  in  a  proceeding 
for  the  administration  of  an  estate,  the  su- 
perior court  has  no  jurisdiction  to  determine 
that  the  administratrix  has  in  her  hands 
money  of  the  estate  witich  she  tiad  not  ac- 
counted for  and  which  she  claims  belongs  to 
herself  and  not  to  the  estate.  We  do  not 
find  it  necessary  to  discuss  this  question  at 
any  lengtlL  Precisely  the  some  question  was 
presented  to  this  court  in  Stevens  v.  Superior 
Court,  165  Cal.  148,  99  Pac.  612,  where  the 
same  objection  was  made  to  the  jurisdiction 
of  the  court    It  was  there  held  that : 

"The  probate  court  must  necessarily  have 
the  power  to  incidentally  try  and  determine 
such  an  issue  between  tbe  executor  or  admin- 
istrator and  the  estate  in  the  matter  of  tbe 
settlement  of  .his  exhibits  and  accounts.  The 
amount  at  money  belongiog  to  the  estate  re- 
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ceived  b;  an  executor  or  adminigtrator  Is  one 
of  the  matters  he  is  necessarily  required  to 
state  in  his  accoants,  and  the  correctness  of 
his  accounts  in  that  regard  is  one  of  the  mat- 
ters to  be  determined  by  the  court  as  between 
him  and  the  estate  on  the  settlement  thereof." 

See,  also,  Estate  of  iCover  (Cal.  Sup.,  de- 
cided February  8,  1922)  204  Pac.  583. 

[2]  The  only  objection  to  the  order  of  dls- 
tribatlon  is  that  it  was  prematurely  made. 
This  objection  is  based  on  the  fact  that  the 
order  settling  the  final  account  was  made  on 
February  1,  1921,  and  that  the  time  for  tak- 
ing an  appeal  therefrom  bad  not  expired 
when  the  petition  for  distribution  was  filed 
on  February  11,  or  when  the  order  X)f  dis- 
tribution was  made  on  March  3,  1921.  There 
Is  no  force  whatever  in  this  objection.  Sec- 
tion 1634  of  the  Code  of  dvll  Procedure  au- 
thorizes the  filing  of  a  final  account^ and  a 
petition  for  final  distribution  at  the  same 
time,  and  provides  that,  on  the  settlement  of 
said  account  distribution  of  the  estate  to  the 
persons  "entitled  thereto  may  be  immediate- 
ly had  without  further  notice  or  proceed- 
ings." Section  1665  provides  further  that, 
"upon  the  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  sub- 
sequent time,"  upon  the  application  of  an  in- 
terested party,  "the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the 
hands  of  the  executor  or  administrator,  if 
any,  among  the  persons  who  by  law  are  en- 
titled thereto."  It  necessarily  follows  from 
these  provisions  that  the  account  and  peti- 
tion for  distribution  may  come  on  for  hear- 
ing at  the  same  time,. that  the  account  should 
first  be  settled,  and  that  thereupon  and  with- 
out further  delay  the  order  of  distribution 
may  be  made,  without  awaiting  the  expira- 
tion of  the  time  for  appeal  from  the  order 
settling  the  account  This  is  the  common 
practice,  even  where  there  Is  a  contest  over 
the  account  In  the  present  case  no  difficulty, 
arises  from  the  practice.  The  appeal  was 
taken  from  both  orders,  and,  as  no  point  is 
made  which  authorizes  the  reversal  of  either, 
the  result  will  be  an  affirmance  of  both. 

The  orders  appealed  from  are  affirmed. 

We  concur:  WASTE,  J.;  RICHARDS,  Jus- 
tice pro  tem.;  SHURTLEFF,  J.;  LAWLOR, 
J.;   WILBUR,  J.;   SIX)ANB.  J. 


<188  Cal.  437) 

WATER  USERS'  &  TAXPAYERS'  ASS'N  of 

MERCED   V.   RAILROAD    COMMISSION 

of   CALIFORNIA.      (S.    F.   9997.) 

(Supreme  Court  of  California.    March  18, 
1922.) 

I.  Pnbllo  service  commissions  «=36— No  Juris- 
diotloR  over  corporate  governmental  agencies. 
The  provisions  of  the  Constitution  authoriz- 
ing the  Iiegislature  to  confer  upon  the  Rail- 


'  road  Commission  powers  to  snperviae  and 
regulate  public  utilities  apply  exclusively  to 
private  corporations  and  natural  persons  or  as- 
sociations of  persons,  and  do  not  indude  cor- 
porate governmental  agencies  such  as  manici- 
pal  corporations,  even  when  e;igaKed  in  the 
exercise  of  proprietary  functions,  nor  irrigation 
districts. 

2.  Electricity  9=*i  I— Railroad  Commission  hei4 
authorized  to  approve  contract  for  purchase 
of  eleotrlcity  by  light  and  power  company. 
Under  St  1915.  pp.  116,  134,  149,  {$  36.  61. 
the  Railroad  Commission  held  to  have  power 
to  approve  contract  between  a  light  and  power 
company  and  an  irrigation  district  for  the 
purchase  from  the  latter  by  the  light  and  pow- 
er company  of  hydroelectric  energy,  as  against 
the  objection  that  the  Commission  had  no  pow- 
er, in  determining  the  basis  of  the  price  to  be 
paid  for  such  hydroelectric  energy,  to  take  into 
account  properties  and  plant  of  the  irrigation 
district  which  were  not  in  existence  at  the 
time  of  such  determination,  when  the  cost  of 
their  construction  and  their  output  of  hydro- 
electric energy  could  not  be  known. 

In  Bank. 

Application  by  the  Wat^  Users'  &  Tax- 
payers' Association  of  Merced  for  certiorari 
to  review  an  order  of  the  Railroad  Commis- 
sion of  the  State  of  California,  approving 
a  certain  contract  for  the  sale  of  electricity. 
Writ  denied. 

John  S.  Partridge  and  K.  C.  Partridge, 
both  of  San  Francisco,  and  A.  L.  Cowell,  of 
Stockton,  for  petitioner  Merced  Irr.  Dist 

Hugh  Gordon  and  William  W.  Clary,  both 
of  Son  Francisco^  for  respondent 

PER  CURIAM.  This  proceeding  was  In- 
stituted by  the  Water  Users'  &  Taxpayers' 
Association  of  Merced,  for  the  purpose  of 
having  reviewed  and  annulled  certain  pro- 
ceedings before  the  Railroad  Oommist^lon  of 
California,  leading  up  to  and  resulting  In  an 
order  of  said  Commission  approving  a  certain 
contract  for  the  sale  of  electric  energy,  pro- 
posed to  be  entered  into  between  the  San 
Joaquin  Light  &  Power  Corporation  and  the 
Merced  irrigation  district  The  questions  to 
be  dlsitosed  of  arise  upon  the  demurrers  of 
the  RaUroad  Commission  and  the  Merced 
irrigation  district.  The  averments  of  the 
petition,  which  are  thtis  taken  to  be  true  may 
be  summarized  as  follows:  On  June  28,  1921, 
the  Merced  Irrigation  district  and  the  San 
Joaquin  Light  &  Power  Corporation  joined 
in  an  application  to  the  Railroad  Commission, 
wherein  it  was  stated.  In  substance,  that  the 
said  irrigation  district  was  proposing  to  con- 
struct a  water  reservoir  and  system  for  the 
conservation  ■  and  distribution  of  water,  and 
to  estajblish  and  operate  a  hydroelectric  gen- 
erating plant  in  coimectlon  therewith  at  a 
certain  point  on  the  Merced  river,  and  that 
the  said  irrigation  district  desired  to  acquire 
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certain  suiwrior  rights  and  privileges  owned 
by  the  Light  *  Power  Corporation  In  and 
to  the  use  of  the  waters  of  the  Merced  rlrer, 
and  that  said  Irrigation  district  also  desired 
to  sell,  and  the  said  light  &  Power  Corpora- 
tion to  purchase,  energy  generated  by  the 
said  Irrigation  district's  hydroelectric  energy 
plnnt,  and  that  for  these  purposes  said  par- 
ties were  proposing  to  enter  into  two  cer- 
tain agreements  which  were  attached  to  and 
made  a  part  of  said  application,  and  the 
approval  of  which' was  sought  thereby; 

The  first  of  these  agreements  recited:  That 
the  Light  &  Power  Corporation  owned  cer- 
tain interests  in  the  lands  along  the  banks 
of  the  Merced  river,  upon  which  it  had 
constructed  a  certain  hydroelectric  generat- 
ing plant  to  be  used  in  connection  with  a 
certain  dam  and  reservoir  impounding  the 
waters  of  said  river,  and  from  which  it  was 
entitled  to  have  said  waters  conducted  to 
the  said  plant.  That  the  Irrigation  district 
proposed  and  desired  to  construct  certain 
storage  and  diversion  works  upon  said  river 
above  the  said  plant  of  the  Light  &  Power 
Corporation,  whereby,  during  certain  seasons 
of  the  year,  it  would  Impound  and  withhold 
n  certain  portion  or  possibly  all  of  the  waters 
at  such  times  flowing  in  said  river  in  order 
that  it  might  thereafter,  for  its  own  use 
and  advantage,  release  said  waters  for  the 
purpose  of  irrigating  large  areas  of  land  in 
the  county  of  Merced,  whereby  the  said  Light 
&  Power  Corporation  might  be  deprived  of 
the  use,  benefit,  and  advantage  of  such  wa- 
ters, which  would,  to  the  extent  thereof, 
interfere  with  and  lessen  .the  hydroelectric 
energy  output  which  it  could  otherwise  pro- 
fiiieo  by  the  use  of  said  waters  with  its  pres- 
ent installations.  In  order  to  reduce  such 
disturbance  of  the  Light  &  Power  Corpora- 
tion's rights  and  privileges  to  a  minimum 
and  to  compensate  It  therefor,  it  was  pro- 
posed to  be  agreed  that,  in  case  of  the 
diminution  of  the  hydroelectric  energy  out- 
put of  the  Light  &  Power  Corporation  in  any 
calendar  year,  by  reason  of  the  said  storage 
and  diversion  of  water  by  the  said  irriga- 
tion district  below  a  certain  quantum  mea- 
sured in  kilowatt  hours,  the  irrigation  dis- 
trict should  compensate  the  Light  &  Power 
Corporation  therefor  by  ixaying  to  the  latter 
II  sum  of  money  determined  according  to  the 
herms  of,  and  at  the  rate  fixed  by,  any  con- 
tract which  might  exist  between  the  parties 
Tor  the  purchase  and  sale  of  said  hydroelec- 
tric energy  so  produced  by  the  irrigation 
listrict,  to  be  approved  by  the  Railroad  Com- 
nission;  or,  in  the  absence  of  such  contract, 
it  a  rate  to  be  fixed  by  the  Railroad  Com- 
nission.  There  are  other  provisions  in  this 
■ontract  not  necessary  to  be  considered. 

The  second  contract  between  the  parties 
executed  upon  the  same  date,  and  evidently 
I  part  of  the  same  transaction,  provided,  in 
be  first  paragraph  thereof,  that,  as  soon  as 


the  Irrigation  district  bad  constructed,  com- 
pleted, and  put  in  operation  its  hydroelectric 
energy  plant,  It  would  deliver  and  sell  to  the 
Light  &  Power  Corporation  the  entire  electric 
output  thereof,  except  such  an  amount  as 
should  be  required  for  the  operation  of  said 
plant  and  of  the  pumping  plants  of  said  dis- 
trict, to  be  maintained  and  operated  for 
storage,  Irrigation,  and  drainage  purposes; 
and  for  which  excess  output  of  hydroelectric 
energy,  the  Light  &  Power  Corporation 
agreed  to  pay  according  to  meter  m^easure- 
ments  at  a  fair  and  reasonable  rate,  to  be 
fixed  and  determined  by  the  Railroad  Com- 
mission. It  was  further  provided  that  this 
contract  should  remain  and  be  in  full  force 
and  effect  for  20  years,  with  the  right  of 
renewal  by  the  Irrigation  district  for  an 
additional  20  years  upon  giving  a  year's  no- 
tice of  such  Intended  renewal.  In  other 
words,  the  Light  &  Power  Corporation  was, 
by  the  first  contract,  to  be  compensated  for 
its  loss  of  generating  power  due  to  its  trans- 
fer of  its  said  water  rights  to  the  irrigation 
district,  such  compensation  to  be  fixed  ac- 
cording to  the  rate  for  hydroelectric  energy 
purchased  by  it  from  the  irrigation  district, 
to  be  fixed  by  the  second  contract.  The  ef- 
fect of  these  contracts  would  be  that,  when 
the  irrigation  district  had  built  Its  dam  and 
reservoirs  for  Irrigation  purposes,  and  had 
installed  its  hydroelectric  energy  plant  In 
connection  therewith,  and  had  begun  opera- 
tions, and  a  loss  in  power  and  hence  in  out- 
put of  electric  energy  resulted  to  the  Light  & 
Power  Corporation,  it  was  to  be  paid  in 
money  for  such  loss,  and  the  amount  of 
such  payment  was  to  be  calculated  upon  the 
basis  of  the  rate  fixed  by  the  Railroad  Com- 
mission for  such  hydroelectric  energy,  as  it 
was  to  purchase  and  receive  from  the  irri- 
gation district's  hydroelectric  energy  produc- 
ing plant  There  would  thus  be  a  periodical 
balancing  of  accounts  between  the  two  par- 
ties to  these  contracts,  the  Light  &  Power 
Corporation  being  credited  with  its  ascer- 
tained loss  In  water  power  and  hence  in 
hydroelectric  energy,  and  being  debited  with 
the  amount  of  its  purchase  of  hydroelectric 
energy  from  the  plant  of  the  irrigation  dis- 
trict, both  credit  and  debit  to  be  fi.xed  accord- 
ing to  the  price  established  by  the  Railroad 
Commission  ^or  its  said  purchase  of  such 
hydroelectric  energy. 

The  parties  to  these  two  contracts  having 
applied  to  the  Railroad  Commission  for  the 
approval  thereof  and,  as  a  necessary  condi- 
tion of  such  approval,  for  the  fixation  of  the 
rate  to  be  paid  by  the  Light  &  Power  Cor- 
poration for  such  of  the  hydroelectric  energy 
output  of  the  proposed  plant  of  the  Irrigation 
district  as  it  would  be  entitled  to  have  and 
to  use  under  the  terms  of  the  second  con- 
tract. The  petition  of  the  parties  to  these 
tw(f  contracts  having  been  filed  with  the 
Railroad  Commission,  the  Water  Users'  ft 
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Taxpayers'  Agsoclatlon  of  Merced  appeared 
before  said  Commission  to  object  to  the  ap- 
proval by  It  of  said  contracts  or  the  fixation 
of  any  rate  to  be  paid  by  the  Light  &  Power 
Corporation  for  the  use  of  the  hydroelectric 
energy  to  be  developed  at  the  proposed,  but 
as  yet  unconstructed,  plant  of  the  Irrigation 
district.  Said  objection  vras  based  upon 
numerous  grounds,  not  necessary  to  be  here 
considered,  but  chiefly  upon  the  grounds: 
First,  that  the  Commission  had  no  power  to 
determine  the  rate  to  be  paid  by  the  Light 
&  Power  Corporation  for  the  output  of  hydro- 
electric energy  of  the  proposed  plant  of  the 
irrigation  district,  which  was  as  yet  non- 
existent, and  the  cost  of  construction  of 
which,  and  hence  of  the  production  ct  such 
hydroelectric  energy  thereby,  was  not  known 
or  deterndnable  in  advance  of  such  construc- 
tion; second,  that  the  only,  proper  basis  for 
the  determination  of  such  rate  was  that  of 
the  cost  of  construction  and  maintenance  of 
said  plant  and  of  supplying  such  energy,  and 
that  this  basis  could  not  be  available  until 
such  plant  bad  been  constructed  and  put  In 
operation. 

Upon  the  hearing  of  said  application  and 
the  opposition  thereto,  the  Railroad  Commis- 
sion considered  the  evidence  ednced  before  It 
as  to  the  several  matters  in  issue,  but  par- 
ticularly as  to  the  proper  basis  for  the  fixa- 
tion of  the  rate  to  be  paid  by  the  Light  & 
Power  Corporation  to  the  irrigation  district 
for  the  hydroelectric  energy  which  it  would 
be  entitled  to  receive  under  the  sectmd  con- 
tract. Upon  the  submission  of  the  matter, 
the  Commission  gave  Its  decision  approving 
said  contracts  and  fixing  said  rate^  and.  In 
so  doing,  the  Commission  adoi>ted,  as  the 
basis  for  its  fixation  of  the  rate  to  be  paid 
by  the  Light  4  Power  Corporation  for  said 
hydroelectric  energy  to  be  produced  by  the 
irrigation  district,  the  cost  to  the  Light  & 
Power  Corporation  of  developing  equivalent 
power  itself,  either  at  its  said  plant  or  else- 
where, or  of  purchasing  the  same  from  simi- 
lar hydroelectric  energy  developing  plants  in 
that  region. 

The  applicant  herein  seeks  to  have  the  or- 
der of  the  Comnrission,  approving  said  second 
contract,  reviewed  and  annulled  upon  the 
grounds  above  stated,  as  constituting  its 
chief  objection  before  the  Commission  to  the 
making  of  said  order.  In  considering  the 
merits  of  tills  contention,  it  is  esseutial  to 
have  In  mind  the  positions  and  relations  of 
the  several  parties  before  the  Railroad  Com- 
mission and  In  this  proceeding;  and  in  so 
doing,  to  take  note  of  the  fact  that  the  only 
one  of  the  two  parties  to  the  contracts  in 
question  over  which  the  Railroad  Commis- 
sion has  or  had  Jurisdiction  is  the  Light  & 
Power  Corporation.  It  is  a  privately  owned 
public  service  corporation  and,  as  such,  is 
brought  within  the  Jurisdiction,  and  control 
of  the  Railroad  Commission  under  the  Pub- 


lic TTtiUties  Act  (St  1918,  p.  IIS).  Tbe  pro- 
ceeding before  the  Commission  was  one  In- 
volving, by  the  terms  of  the  first  of  said  con- 
tracts, the  transfer  by  the  Light  ft  Power 
Corporation  of  certain  valuable  rights  and 
privileges  of  which  it  was  the  owner  in  the 
waters  of  the  Merced  river,  and  which  were 
being  utilized  in  the  course  of  its  production 
of  hydroelectric  energy  at  Its  plant  upon  said 
river  for  sale^to  its  consumers.  The  pro- 
priety of  such  a  transfer  upon  any  terms  of 
a  portion  of  its  producing  capital  was,  of 
course,  a  matter  for  supervision  and  approval 
by  the  Railroad  Commission  under  the  terms 
of  said  act.  This  much  is  conceded  by  the 
applicant  herein,  both  expressly  and  by  the 
fact  that  it  Is  not  sought  to  have  the  action 
of  the  Commission  In  approving  the  first  of 
said  contracts  reviewed  or  annulled.  In  ad- 
dition to  thus  seeking  to  dispose  of  an  essen- 
tial portion  of  its  working  capital  in  the  wa.v 
of  water  rights  and  privileges,  the  light  & 
Power  Corporation  was  attempting  to  ac- 
quire, by  purchase,  a  certain  quantum  of 
hydroelectric  energy,  to  be  thereafter  dip- 
tributed  by  it  to  its  consumers,  and  which 
purchase  the  Railroad  Commission  had,  un- 
der the  general  provisions  of  section  31  of 
said  act  and  also  under  the  more  partictilar 
provisions  of  section  36  thereof,  the  right  to 
supervise.  The  Jurisdiction  of  the  Commis- 
sion as  to  both  these  matters  is  not  brouglit 
in  question  here. 

[1]  As  to  the  irrigation  district.  It  is  con- 
ceded that  primarily  the  Railroad  Commis- 
sion has  no  Jurisdiction  over  it  or  over  the 
propriety  or  reasonableness  of  its  contracts 
with  relatlcm  to  its  properties,  present  or 
prospective,  or  over  the  terms  of  sale  or  oth- 
er  disposition  of  said  product,  since  an  ir- 
rigation district  Is  a  public  agency  in  the 
nature  of  a  municipal  corporation,  and  is  not 
a  privately  owned  public  service  corp:>ratlou 
or  a  public  utility,  in  the  sense  in  which  thesa 
terms  are  used  in  the  Constitution  or  stat- 
utes of  this  state; .  and  is  not,  therefore,  as 
to  its  contracts  or  rates,  within  the  Jurisdic- 
tion or  subject  to  the  control  of  the  Rail- 
road Commission.  In  the  case  of  City  of 
Pasadena  v.  Railroad  Commission,  183  Gal. 
526,  192  Pac.  25,  10  A.  L.  R.  1426,  it  waa  hel.l 
that  the  provisions  of  the  Constltntlon  au- 
thorizing the  Legislature  to  confer  upon  the 
Railroad  Commission  powers  to  supervis-' 
and  regulate  public  utilities  apply  esclusive- 
ly  to  private  corporations  and  natural  per- 
sons or  assodations  of  persons,  and  do  not 
include  municipal  corporations,  even  wheu 
engaged  in  the  exercise  of  proprietary  func- 
tions. The  principles  therein  enunclatetl 
have  equal  application  to  Irrigation  districts. 

It  will  appear  from  the  foregoing  that  the 
Jurisdiction  which  the  Railroad  Commission 
has  undertaken  to  exercise  in  regard  to  these 
two  contracts  l)etween  the  Light  &  Power 
Corporation  and  the  Irrigation  district  U  to 
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be  called  in  question  aa\j  In  lo  f ar  eb  it  af- 
fects the  properties  and  agreements  Of  tbe 
Ugbt  &  Power  Corporation. 

It  la  next  to  be  noted  that  the  proceeding 
before  tbe  Ballroad  Commission  was  not  one 
for  the  regulatlmi  or  fixation  of  rates  as  be- 
tween tbe  Light  &  Power  Corporation  and 
its  present  or  prospective  consumers  of  hy- 
droelectric energy.  It  was,  in  its  inception, 
strictly  a  proceeding  wherein  the  Light  & 
Power  Corporation  was  seeking  the  approval 
by  tbe  Railroad  Commission  of  its  proposed 
sale  of  certain  water  rights  and  privileges, 
constituting  a  portion  of  its  working  capital, 
and  of  its  proposed  purchase  of  a  certain 
quantum  of  hydroelectric  energy  for  future 
distribution.  These  two  contracts  were  inter- 
related because  the  other  party  to  each  was 
the  same,  and  also  because  the  water  rights 
and  privileges  which  the  I/lgbt  &  Power  Cor- 
jwration  proposed  to  sell  were  to  be  used  in 
part  for  the  production  of  the  hydroelectric 
energy  which  it  proposed  to  buy.  From  this 
view  of  the  nature  and  scope  of  the  proceed- 
ing before  the  Ballroad  Commission  it  will 
appear  that  the  question  as  to  the  basis, 
amount,  or  reasonableness  of  the  rates  to  be 
ultimately  charged  the  consumers  of  the  hy- 
droelectric energy  of  the  Light  &  Power  Cor- 
poration was  only  indirectly,  and  it  may  even 
be  said  remotely,  involved;  and  this  only  be- 
cause of  the  fact  that  tbe  price  whldi  tms 
public  service  corporation  was  to  be  permit- 
ted to  pay  for  the  quantum  of  hydroelectric 
energy  to  be  supplied  to  It  at  some  Ume  in 
the  future  by  the  irrigation  district,  accord- 
ing to,the  basis  determined  by  these  contracts 
might  affect  the  rate  at  which  its  entire  out- 
put of  such  energy  was  to  be  retailed  to  its 
customers,  when  such  quantnm  so  purchased 
by  It  came  into  being  as  a  result  of  these 
agreements.  Assuming,  however,  that  this 
Interest  of  the  ultimate  consumers  of  the 
product  of  the  Light  Sc  Power  Coriwratlon, 
though  thus  indirect  and  remote,'  was  audi 
an  interest  as  would  entitle  them  to  call  in 
question  the  action  of  the  Ballroad  Commis- 
sion in  tlie  premises,  we  shall  consider  the 
basis  and  soundness  of  their  position  as  pre- 
sented before  the  Commission  and  as  reiterat- 
ed here. 

[2]  The  contention  of  the  applicant  herein 
is  that  chiefly  insisted  upon  before  the  Ball- 
road Commission  and,  while  amplified  in  its 
petition  herein  into  several  heads,  is  redncible 
to  a  single  proposition.  It  is  that  tbe  Com- 
mission bad  no  power  in  determining  tbe 
basis  for  tbe  price  to  be  paid  by  the  Light  & 
Power  Corporation  for  tbe  hydroelectric 
energy  to  be  purchased  by  it  from  the  irriga- 
tion district,  to  take  into  account  properties 
and  plant  of  tbe  latter  which  were  not  in 
existence  at  the  time  of  such  determination, 
when  the  cost  of  their  construction  and  of 
their  output  of  hydroeiecrlc  energy  could  not 
lie  Icnown.  We  are  referred  to  various  sec- 
tions of  tbe  PubUc  UtUlties  Act  (Stats.  191S, 


p.  115)  as  supporting  this  contention.  We 
have  examined  tbe  various  sections  of  said 
act  to  wbldi  we  have  been  referred,  and  we 
find  nothing  therein  which  purports  to  place 
any  such  limitation  upon  the  powers  of  the 
Ballroad  Commission  in  dealing  with  such 
matters  as  were  presented  in  the  proceeding 
before  it  Section  36  of  said  act,  which  pur- 
ports to  empower  the  Commission  to  hear 
and  approve  applications  for  tbe  increase  in 
the  properties  and  equipment  of  public  serv- 
ice corporations,  places  no  sucb  limitationa 
upon  its  powers  In  that  regard.  N^tber  does 
section  51  of  said  act,  which  relates  to  the 
powers  of  tbe  Commission  in  the  matter  of 
tbe  approval  of  transfers  of  the  properties 
of  public  service  corpwations,  attempt  to 
hamper  the  scope  of  its  Investigations  for 
the  purpose  of  determining  whether  to  grant 
or  refuse  such  approval.  Nor  do  the  cases 
to  whiclk  we  liave  been  referred  by  the  ap- 
plicant herein  sustain  its  contention  with  re- 
spect to  tbe  limited  powers  of  the  Commis- 
sion in  the  above  respects,  since  in  each  of 
said  cases  the  questions  discussed  therein 
arose  in  direct  controversies  between  public 
service  corporations  and  their  consumers  of 
a  particular  product,  wherein  the  cost  of 
production  of  such  product  by  such  public 
service  corporation  was  directly  involved. 
Tills,  as  we  have  seen,  is  not  sucb  a  proceed- 
ing, and  the  unreasonableness  of  attempting 
to  apply  the  principles  applicable  to  direct 
proceedings  for  the  fixation  of  rates  cannot 
be  made  more  apparent  than  by  a  brief  con- 
sideration of  the  respective  positions  of  the 
imrties  to  these  contracts,  as  disclosed  by  tbe 
evidence  educed  before  tbe  Commission. 

It  was  disclosed  by  such  evidence  that  tbe 
Light  &  Power  Corporation  was,  within  the 
region  in  which  it  was  operating,  a  growing 
concern,  with  the  demand  upon  it  for  the 
supply  of  electric  energy  to  its  customers 
steadily  and  rapidly  increasing  to  a  degree 
requiring  the  extension  of  its  facilities  for 
the  production  of  sucb  energy.  To  meet  this 
demand,  it  must  either  Itself  construct  addi- 
tional dams  and  reservoirs  and  install  addi- 
tional appliances  for  the  increase  of  its  out- 
put in  electric  energy,  or  purchase  such  ener- 
gy from  other  producing  plants,  in  which  lat- 
ter eventuality  it  would  be  obliged  to  pay  a 
rate  predicated  upon  the  cost  of  such  product 
elsewhere.  Tbe  Commission  took  evidence  as 
to  the  cost  of  the  production  of  electric  ener- 
gy both  in  other  i^ants  of  the  Light  &  Power 
Corporation  and  in  the  i^ants  of  other  like 
producers  of  electrical  energy  in  tbe  general 
region  of  tbe  activities  of  said  corporation. 
It  was  thus  able  to  ascertain  approximately 
what  tbe  cost  to  tbe  Light  &  Power  Corpora- 
tion would  be  if  it  either  undertook  to  pro- 
duce tbe  full  amount  of  electric  energy  re- 
quired to  meet  its  increase  in  business,  or  to 
buy  an  equivalent  amount  from  other  like 
corporations  within  tliat  region,  engaged 
clilefly  in  the  production  of  tbe  same  corn- 
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modlty.  Had  this  been  the  actual  situation, 
it  Is  perfectly  apparent  that  the  Railroad 
Commission  would  have  had  jurisdiction  to 
adopt  such  a  basis  for  the  fixation  of  such 
rates  under  the  powers  conferred  upon  it  by 
the  provisions  of  the  Public  Utilities  Act  It 
was  also  shown  before  the  Commission  that 
the  proposed  production  of  hydroelectric  en- 
ergy on  the  part  of  the  Irrigation  district 
would  be  in  the  nature  of  a  by-product,  the 
main  cost  of  the  production  of  which  would 
be  that  of  the  construction  and  operation  of 
Its  dams  for  Impounding  and  supplying  wa- 
ter for  irrigation  purposes  to  Its  customers 
for  that  commodity  within  its  district,  and 
for  which  It  would  be  compensated  in  Its 
returns  from  said  water  users.  It  would 
therefore  be  in  a  position,  upon  the  construc- 
tion of  its  said  works,  to  produce  hydroelec- 
trict  energy  at  a  much  lower  cost  to  itself 
than  could  be  done  by  other  producers  of  a 
lllte  commodity  In  the  rpgion  producing  the 
same  as  their  chief  activity  and  not  as  a  mere 
by-product,  and  it  would  thus  be  able  to 
dispose  of  the  excess  of  its  said  by-product 
not  required  In  connection  with  its  main  ob- 
jects as  a  distributor  of  water,  at  a  greater 
profit  to  itself  than  that  which  would  ordi- 
narily be  derived  from  the  production  and 
sale  of  the  lifee  commodity  when  produced 
elsewhere.  This  was,  however,  a  fortunate 
condition  operating  to  the  advantage  of  the 
irrigation  district  in  its  dealings  either  with 
the  Light  &  Power  Corporation  or  any  other 
purchaser  of  Its  said  product;  and  as  such 
it  cannot  be  held  to  have  deprived  the  Com- 
mission of  the  power  to  adopt,  as  a  basis 
for  the  cost  to  the  Light  &  Power  Corpora- 
tion of  said  electric  energy,  the  price  which 
it  would  otherwise  have  been  obliged  to  pay 
had  it  purchased  the  same  elsewhera 

There  are  certain  other  facts  to  be  taken 
note  of  in  this  connection.  The  irrigation  dis- 
trict, as  a  prerequisite  to  the  establishment 
of  its  plant  for  the  Impounding  and  distribu- 
tion of  water  upon  the  Merced  river,  was 
compelled  to  negotiate  with  the  Light  &  Pow- 
er Corporation  for  the  transfer  to  it  of  the 
superior  rights  of  the  latter  in  the  waters  of 
said  river,  and  in  the  course  of  such  negotia- 
tions to  compensate  the  Light  &  Power  Cor- 
poration for  whatever  loss  it  should  sustain 
in  its  lessened  power  of  production  of  hydro- 
electric energy,  through  the  deprivation  of 
these  waters.  The  measure  of  this  loss 
would,  in  reason,  be  the  cost  to  the  Light  & 
Power  Corporation  of  replacing  this  lost  en- 
ergy either  by  purchasing  it  elsewliere  at  tha 
lUarket  value  thereof  in  the  region,  or  by 
producing  the  same  itself  at  substantially  the 
cost  of  production  by  similar  plants  In  that 
region.  The  irrigation  district  was  able  to 
ronsnmmate  this  negotiation  by  reason  of  the 
fact  that,  by  installation  of  appliances  for 
the  creation  of  hydroelectric  energy  at  the 
point  ef  location  of  its  said  irrigation  works, 
it  would  be  bi  a  position  td   not  only  com- 


pensate the  Light  ft  Power  Corporation 
for  its  water  rights  thus  needed  In  its  own 
enterprise,  but  also  to  supply  the  latter  with 
the  increased  amount  of  snch  energy,  which 
its  own  expanding  business  required.  Tha 
interests  of  these  two  institutions,  as  disclos- 
ed before  the  Railroad  Commission  were  thus 
Intermingled.  It  was  essc^ntlal  to  the  irriga- 
tion district,  on  the  one  hand,  to  obtain  the 
superior  water  rights  and  privileges  whidi 
the  Light  &  Power  Corporation  held,  and  It 
was  equally  essHitial  to  the  Light  ft  Power 
Corporation,  on  the  other  hand,  to  receive  In 
compensation  for  the  surrender  of  these 
rights  and  privileges  the  quantum  of  hydro- 
electric energy  which  It  could  have  prrduced 
through  their  retention,  and  to  be  also  able 
to  obtain  the  added  (^antum  of  such  energy 
which  it  was  presently  to  need  In  its  expand- 
ing business  and  which  it  would  otherwise 
have  to  acquire  at  the  general  cost  of  pro- 
duction in  that  region.  The  natural  soln- 
tlon  of  such  .a  situation  was  that  of  bavin? 
the  irrigation  district  Install,  in  connection 
with  its  water  impounding  and  distributing 
system,  the  appliances  required  for  the  pro- 
duction of  the  quantum  of  hydroelectric  ener- 
gy which  the  Light  &  Power  Corporation  was 
to  lose,  and  also  the  added  quantum  which 
it  was  presenUy  to  need.  In  the  achievement 
of  this  twofold  object.  It  was,  of  course,  nec- 
essary for  the  irrigation  district  to  dispose 
of  its  said  product  at  a  price  which  would 
}-ield  it  a  profit  justifying  such  additional 
expenditure.  The  water  users  of  such  dis- 
trict, who  were  also  Its  organizers,  would 
uatnrally  expect  such  price  to  be  that  ob- 
tainable for  the  lllve  product  In  that  region, 
regardless  of  the  cost  of  Its  production  as  a 
mere  by-product. 

It  would  seem  dear  that,  under  the  forego- 
ing situation  and  relation  of  the  parties,  it 
would  have  been  inequitable,  If  not  entirely 
impractical,  for  the  Railroad  Commission  to 
adopt,  as  the  basis  for  the  fixation  of  the  sell- 
ing price  of  the  same  product,  the  mere  cost 
of  Its  production  as  a  by-product  Such  a  ba- 
sis would  be  clearly  uutair  to  the  Li^Ui  & 
Power  Corporation  a»  the  basis  for  fixing  tbe 
price  to  be  paid  to  it  for  Its  water  rights  and 
privileges,  which  the  irrigation  district  was 
proposing  to  acquire,  not  merely  for  the  pro- 
duction of  hydrortectric  energy,  but  for  use  in 
its  g^ieral  Irrigation  activities.  Such  a  basis 
would  seem  to  be  ev«i  more  manifestly  un- 
fair to  the  irrigation  district  as  the  basis  of 
the  selling  price  of  Its  hydroelectric  energy, 
which  It  would  otherwise  be  entitled  to  dls- 
X>ose  of  at  the  market  price  of  such  commod- 
ity in  the  region,  regardless  of  the  cost  of 
Its  production  as  a  by-product  The  water 
users  and  the  taxpayers,  creating  and  con- 
trolling the  district,  would  doubtless  object 
to  the  adoption  of  any  such  basis,  even  to 
the  extent  of  withholding  their  consent  to 
the  Installation  of  the  appliances  necessary^ 
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to  the  crodnctlon  of  electric  energy  upon 
sach  a  small  margin  of  profit.  The  Railroad 
Commission  was  entitled  to  take  into  account 
all  of  the  foregoing  considerations,  In  the 
adaption  of  a  basis  for  the  fixation  of  tbe 
price  which  the  Light  &  Power  Corporation 
would  be  permitted  to  accept  for  the  trans- 
fer of  Its  water  rights  and  privileges  and,  on 
tbe  other  hand,  would  be  authorized  to  pay 
the  Irrigation  district  for  Its  proposed  out- 
put of  hydroelectric  energy.  Its  discretion 
in  that  regard  is  beyond  the  power  of  review 
by  this  trlbunaL 

The  contention  of  the  applicant  herein 
that  the  powers  of  the  Railroad  Commis- 
sloD  In  the  matter  of  the  fixation  of  rates, 
as  between  public  service  corporations  and 
their  consumers,  should  be  limited  to  facts 
and  properties  in  existence  at  the  time  such 
powers  a];e  sought  to  be  exercised,  has  no 
application  to  the  situation  here  presented. 
The  Railroad  Commission  was  not  asked  to 
fix  any  rates  as  between  the  Light  &  Power 
Corporation  and  its  customers  In  the  pro- 
ceeding before  It.  The  problems  Involved  in 
such  a  proceeding  will  not  arise  until  such 
future  time  as  It  shall  befln  ft  receive  the 
quantum  of  electric  energy  to  be  delivered  to 
It  under  these  contracts  and  shall  begin  to  dis- 
tribute the  same  to  its  consumers.  If,  at  such 
time,  a  controversy  should  arise  between  It 
and  Its  consumers  regarding  the  reasonable- 
nees  of  Its  rates,  tbe  Railroad  Cbmmlsslcm 
win  then,  and  In  a  proper  proceeding,  pass  up- 
on and  determine  tlie  reasonableness  of  the 
rates  to  be  charged  upon  such  distribution. 
It  Is  true  that  the  question  of  the  reasona- 
bleness of  such  future  rates  Is,  in  a  sense, 
Indirectly  Involved  In  the  present  proceed- 
ing, since  the  price  which  the  Light  &  Power 
Corporation  is  required  to  pay  for  such  of 
Its  hydroelectric  energy  as  It  is  to  eventual- 
ly receive  under  theee  contracta  will,  to 
some  extent,  determine  the  rates  at  which 
it  >iMll  dispose  of  its  output  derived  from 
this  source.  The  parties  to  these  contracts 
have,  however,  apparently  provided  for  this 
eventuality  by  the  following  proviso  In  the 
second  contract  between  said  parties: 

"AH  electric  energy  to  be  sold  and  delivered 
liereander  siiall  be  sold  and  delivered  at  a  fair 
and  reasonable  rate  to  be  fixed  and  determined 
by  tlie  Railroad  Commission  of  the  state  of 
CMlitoraia,  but,  inasmnch  as  irrigation  district 
reserves  tbe  right  to  withhold  from  the  effect 
and  operation  of  this  contract  so  much  energy 
as  it  may  require  in  and  about  said  operations 
as  more  particularly  set  forth  in  the  first  para- 
graph of  this  contract,  and  inasmuch'  as  the 
rate  to  be  fixed  in  the  first  instance  shall  be  up- 
on the  assumption  that  the  entire  output  of  ita 
hydroelectric  generating  plant  will  be  delivered 
to  power  company,  the  parties  hereto  agree  that 
the  reservation  and  use  of  power  for  any  other 
purpose  than  the  operation  of  said  hydroelec- 
tric generating  plant  and  storage,  or  any  other 
change  in  conditions  chat,  in  tbe  opinion  of  ei- 
ther party  hereto,  effect  tbe  value  of  the  energy 


delivered  to  power  company  hereunder,  shall  ba 
tbe  proper  cause  and  occasion  for  an  applica- 
tion to  the  Railroad  Commission  of  tbe  state  of 
California  to  alter  and  adjust  rates  then  in 
existence,  so  that  the  same  shall  thereafter- 
wards  fairly  reflect  the  effect  of  the  above 
changed  conditiona." 

Reading  this  clause  In  the  contract  In  con- 
nection with  the  provisions  of  the  Public 
[Jtllities  Act  investing  the  Railroad  Commis- 
sion wltb  power  to  regulate  the  rates  of 
public  service  corporations,  It  would  seem 
that  tbe  rights  of  the  future  consumers  of 
the  product  of  the  Light  &  Power  Corpora- 
tion, to  be  hereafter  supplied  as  a  result  of 
the  consummation  of  these  agreements,  are 
not  sufBdently  shown  to  be  affected  by  these 
proceedings  as  to  justify  a  present  objection 
to  the  same  or  to  the  action  of  the  Commis- 
sion taken  therein,  upon  the  sole  ground  of 
lack  of  jurladictiMi. 

It  may  be  said  In  conduslon,  that  the 
water  users  and  taxpayers  of  tbe  Merced  Ir- 
rigation district  have  no  such  interest  mere- 
ly as  such  In  these  proceedings  as  would  en- 
title them  to  bring  In  question  the  action  of 
the  Railroad  Commissloa  therein.  Tbe  irri- 
gation district,  as  such,  is  not,  as  we  have 
seen,  subject  to  control  by  the  BaUroad  Com- 
mission. Nor  Is  Its  power  through  its  prop- 
er offlclals  to  enter  into  these  contracts  in- 
volved in  this  proceeding  or  affected  by  any 
action  taken  by  the  Commission  regarding 
the  same.  AU  questions  as  to  the  powers  of 
the  officials  of  the  irrigation  district  to  enter 
Into  said  contracts  or  to  fix  the  terms  there- 
of are  purely,  questions  of  administration,  as 
between  said  district  and  tbe  taxpayers  and 
water  users  creating  it  and  controlling  its 
affairs,  and  with  these  the  Railroad  Commis- 
sion has  nothing  to  do  and  has  done  nothing. 
The  only  Interest  which  the  water  users  and 
taxpayers  within  tbe  said  Irrigation  district, 
either  individually  or  In  association,  could 
have  in  the  instant  proceeding  or  In  any 
later  proceeding  for  the  fixaticm  of  rates  to 
be  charged  by  the  Light  &  Power  Corpora- 
tion, might  consist  in  the  fact  that  some  of 
these  are,  or  may  become,  customers  of  said 
corporation  and  consumers  of  its  product  at 
some  future  time,  when  the  reasonableness 
of  ita  rates  for  its  output  of  hydroelectric 
energy,  derived  from  sources  which  are  not 
yet  in  being,  may  be  called  into  question. 
Assuming  the  possibility  or  likelihood  of  such 
an  Interest,  It  would  still  seem  clear  that 
the  present  assertion  of  the  right  6n  the  part 
of  the  applicant  herein  to  call  In  questlou 
the  action  of  the  Railroad  Commission  In 
approving  the  contracts  in  question  Is,  to 
say  the  least  of  it,  premature,  and  that, 
whatever  question  may  hereafter  arise  with 
respect  to  the  fixation  of  rates  to  be  charged 
by  this  public  utility  for  the  distribution  of 
a  product,  the  sources  of  which  are  not  as 
yet  in  being,  were  not  presented  In  tbe  pro- 
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ceeding   before   the   Ballroad    Oommisslon, 
and  were  not  acted  upon  by  that  body,  and 
hence  are  not  the  snbject  of  review  in  tlie 
present  proceeding  before  this  court 
Writ  denied. 

SHAW,  O.  X.  RICHARDS,  Justice  pro 
tern.,  and  SLOANB,  WASTE,  WILBUR, 
SHURTLBFF,  and  LAWLOR,  JJ,,  concur. 


088  Ca).  m.) 

TOWN  OF  ANTIOCH  v.  WILLIAMS  IRR. 
DIST.  et  al.    (S.  F.  9737.) 

(Supreme  Court  of  California.    March  23, 
1922.) 

1 .  Navigable  waters  «=»40— Rights  of  dty  bor- 
dering on  stream  only  those  of  dlverter  and 
user  of  water  for  benaflcial  purposes. 

The  rights  In  a  stream  or  body  of  water 
which  attach  to  land  because  it  abuts  thereon 
are  not  of  a  political  nature,  but  are  private 
rights,  vested  exclusively  in  the  owner  of  the 
abutting  land,  and  extend  only  to  the  use  of  the 
water  upon  the  abutting  land  and  none  other; 
and  the  status  of  a  city  bordering  on  a  stream, 
and  its  rights  In  the  stream,  are  those  of  a 
diverter  and  user  of  the  water  thereof  for 
beneficial  purposes  and  nothing  more. 

2.  Pleading  (g=9370— Affidavit  as  to  matters  aot 
alleged  presented  no  issue. 

An  affidavit,  filed  at  the  trial,  stating  cer- 
tain facts,  did  not  make  an  issue  as  to  such 
facts,  where  they  were  not  alleged  in  the  com- 
plaint and  nothing  was  claimed  therein  by  rea- 
son thereof. 

3.  Waters  and  water  courses  «=3l33— Appre- 
priatlon  valid  without  posting  statutory  ao- 
tioe. 

Where  there  has  been  an  actual  appropria- 
tion of  water  of  a  stream,  a  right  to  it  is  ac- 
quired without  posting  a  notice  of  appropria- 
tion, as  provided  in  Civ.  Code,  $  1415. 

4.  Waters  and  water  oonrsea  «=»  1 52  (3)— Dl- 
verter »f  water  may  enjoin  subsequent  dl- 
verelon. 

One  who  acquires  the  right  to  divert  water 
from  a  stream,  by  prescription  may  enjoin 
a  subsequent  diversion  at  points  above  his  place 
of  diversion,  whenever  he  can  show  that  such 
subsequent  diversion  above  will  so  diminish  the 
flow  of  the  water  that  not  enough  will  come 
down  to  supply  the  quantity  to  which  he  has 
acquired  the  prior  right,  or  otherwise  injure 
his  water  right. 

5.  Navigable  waters  «s>2— City  has  no  power 
to  protect  usee  of  stream  for  navigation. 

It  is  immaterial,  as  far  as  concerns  the 
rights  of  a  city  seeking  to  enjoin  diversion  of 
water,  that  the  action  of  the  defendants  im- 
pairs the  availability  of  the  stream  for  naviga- 
tion, since  a  dty  has  no  power  to  supervise, 
control,  regulate,  or  protect  the  uses  of  a 
stream  for  navigation,  such  being  a  matter  for 
appropriate  action  by  the  proper  state  or  fed- 
eral authorities. 


6.  Waters  and  water  oonrsae  «s9l42— Appro- 
priator  ef  waters  entitled  to  preaervation  of 
•tream't  natarat  state  af  purity. 

An  appropriator  of  water  from  a  stream, 
for  domestic  and  similar  uses,  has  the  right  to 
enjoin  a  pollution  of  the  stream  above  him,  so 
that  the  water  may  flow  down  to  his  place  of 
diversion  in  a  condition  as  suitable  for  those 
uses  as  it  was  in  at  the  time  he  acquired  his 
right  to  take  it. 

7.  Waters  aad  water  courses  «=9l43— Appro- 
priator of  water  at  point  near  meeting  at  riv- 
er and  sea  waters  must  take  notice  of  polkqr 
of  law  which  favors  use  of  water  for  Irriga- 
tion. 

Any  person  who  appropriates  water  from  a 
river  at  a  point  near  to  the  n;eeting  place  of 
the  river  waters  and  sea  waters  must  take  no- 
tice of  the  conditions  and  of  the  policy  of  the 
law  which  favors,  in  every  possible  manner,  the 
use  of  the  waters  of  the  streams  for  the  pur- 
pose of  irrigating  the  lands  of  the  state  to 
render  them  fertile  and  productive,  and  dis- 
courages and  forbids  every  kind  of  unnecessary 
waste  thereof. 

8.  Waters  and  water  ooarses  «=s>l  42— Dlverter 
not  entitled  to  have  raflloieat  flow  to  hold 
back  salt  w«ter  tides. 

An  appropriator  or  diverter  of  fresh  wa- 
ter from  a  stream  at  a  point  near  ita  outlet  to 
the  sea  does  not,  by  such  appropriation,  ac- 
quire the  right  to  insist  that  subsequent  ap- 
propriators  above  should  leave  enough  water 
flowing  in  the  stream  to  hold  the  salt  water 
of  the  incoming  tides  below  his  point  of  diver- 
sion. 

9.  Constitutional  law  «=370(l)— Whether  rloe 
culture  wastes  water  a  legislative  questloa. 

In  an  action  to  restrain  diversion  of  waters 
by  appropriators  above,  a  contention  that  use  of 
water  for  rice  culture  is  a  waste  thereof,  and 
should  be  prohiMted,  involvos  a  legialatire 
question  which  the  court  cannot  consider. 

In  Bank. 

Appeal    from    Superior    Ootirt,    Alameda 

County;  A.  F.  St  Sure,  Judge. 

Action  by  the  Town  of  Antloch  against 
Williams  Irrigation  District  and  others,  In 
which  W.  H.  Metson  and  Mary  H.  Curtis  In- 
tervened. From  an  order  .restraining  them 
during  the  pendency  of  the  action  from  di- 
verting certain  waters,  defendants  appeal. 
Reversed. 

Mastick  Sc  Partridge  and  John  S.  Partridge, 
all  of  San  Francisco,  for  appellants  Metaon 
and  Curtis. 

Qoodfellow,  Dlells,  Moore  &  Orrick,  of  San 
Francisco,  and  Thomas  Rutledge,  of  Colusa, 
for  appellant  Williams  Irr.  Dist 

Goodfellow,  Eells,  Moore  &  Orrick,  and 
Hankins  &  Hankins,  all  of  San  Frandaoo, 
for  appellant  Glenn-Colusa  Irr.  Dist 

Badgalupl  ft  Elkns,  of  San  Francisco,  and 
Frank  Freeman,  of  Willows,  for  appellant 
Provident  Irr.  Dist 
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Baclgalnpl  &  EUras,  of  Sa^  Francisco,  and 
Frank  Freeman,  of  Willows,  for  appellant 
Hoxwell  Irr.  Farma  Co. 

Moody  St  Bell,  of  Wlllowa,  for  appellant 
PrInceton-Codora-GIenn  Irr.  Dlst 

Moody  At  B^l,  of  Willows,  for  appelant 
Jacinto  Irr.  Dist. 

Haven,  Atbeam,  Hall  &  Cauuidler,  of  San 
Francisco,  Devlin  dc  Devlin,  of  Sacramento, 
and  Tbomas  Rutledge,  of  Oolusa,  for  appel- 
lant Reclamation  District  No.  lOS. 

Haven,  Atheam,  Hall  &  Chandler,  of  Sfui 
Francisco,  for  appelant  Tlsdale  Irrigation 
ft  Drainage  Co. 

Carr  ft  Kennedy,  of  Redding,  for  appellant 
Andersoo-Cottonwood   Irr.   Dlst 

Hiram  W.  Johnson,  Jr.,  and  Haven,  Atheam, 
Hall  &  Chandler,  all  of  San  Francisco,  for 
appellant  River  Farms  Ca  of  California. 

Hanbins  ft  Hankins,  of  San  Frandaco,  and 
Thomas  Rutledge,  ot  Colusa,  for  aiM>^ant 
Maxwell  Irr.  Dlst. 

Frank  Freeman,  of  Willows,  for  appellant 
Sacramento  Valley  Sugar  Co. 

Devlin  ft  Devlin,  of  Sacramento,  for  ap- 
pellant Satter  Basin  Improvement  Co. 

Devlin  ft  DerUn,  of  Sacramento,  for  appel- 
lant Chicago-California  DeveloiHnent  Co. 

Ltlllentbal,  McKinstry,  Raymond,  Haber  ft 
Blrebaugh,  of  San  Francisco,  for  appellant 
Alameda  Sugar  Co. 

A.  A.  De  Liene,  of  San  Francisco,  for  ap- 
pellant Farm  Land  Investment  Co. 

W.  H.  Carlln,  of  MaryaviUe,  for  appellant 
Ccvdua  Irr.  Dist. 

Cooley  ft  Lachmund,  of  San  Francisco,  for 
appellants  Mouton  Water  Co.  and  Colusa 
Delta  Lands,  In& 

Brown  ft  Albary,  of  Colusa,  for  appellant 
Cbemey  Slough  Irr.  Co. 

Broiwn  ft  Albery,  of  Colusa,  for  appellant 
Robots  Ditch  Irr.  Co. 

Brown  ft  Albery,  ot  Colusa,  for  apiwUant 
Colusa  Irr.  Ca 

Baclgalupi  ft  Elkns,  of  San  Francisco,  and 
^ank  Freeman,  of  Willows,  for  appellant 
OAosa  Irrigated  Farms  Co. 

Raymond  A.  Leonard,  of  OroTille,  for  ap- 
pellant Honcu^Yaba  Irr.  Dist 

Elmer  W.  Armfleld.  of  Woodland,  for  ap- 
pellant Conaway. 

Theodore  Chester,  of  Sacramento,  for  ap- 
pellant Spencer. 

Devlin  ft  Devlin,  ot  Sacramento^  for  ap- 
pellant Swanston. 

W.  H.  Carlln,  of  Marysvllle,  for  appellants 
Phelan  and  the  Alice  Phelan  Sullivan  Cor- 
poration. 

Garret  W.  McEoemey,  of  San  Frandsco, 
for  appellant  Parrott  Investment  Co. 

l^omas  Rutledge,  of  Colusa,  for  appellants 
Sartin,  TerrlU,  Muma,  Wohlfrom,  Wohlfrom, 
Gordon  and  Scheimer. 

A.  IS.  Chandler,  Stanley  Moore,  and  An- 

ao6P. 


drew  F.  Burke,  all  of  San  I'ranclsco,  of  coun- 
sel, for  all  appellants. 

Greene  ft  Sinclair  and  B.  D.  Marx,  all  at 
Berkley,  for  respondent 

Attorneys  appeared  as  amid  curls  as  fol- 
lows: 

J.  M.  Walthall,  of  Modesto,  for  Modesto 
Irr.  Dist 

P.  H.  Griffin,  of  Modesto,  for  Turlock  Irr. 
Dist  . 

A.  li.  Cowell,  of  Stodcttm,  for  Merced  Irr. 
Dlst 

Havoi,  Atheam,  Chandler  ft  Farmer,  of 
San  Francisco,  for  Medanolrr.  Dist 

Haven,  Atheam,  Cliandler  ft  Farmor,  of 
San  EVandaco,  for  Madera  Irr.  Dlst  - 

Purcell  Rowe,  of  San  Francisco,  for  Blanchct 
BIrskine  Boest 

F.  A.  Denlcke,  of  San  Francisco,  for  Tyler 
Island  E^arms  and  Thomas  McCormack. 

T.  L.  Smart  of  San  Francisco,  for  Llbby, 
McNeill  ft  Llbby. 

Keogb  ft  Olds,  of  San  Francisco,  for  Lib- 
erty PVirms  Company,  R.  K.  Malcom,  John 
H.  Barcher,  cmd  Charles  Jones. 

Hadsell,  Sweet  ft  Ingalls,  of  San  Francisco, 
for  California  Delta  Farm& 

George  Lull  and  Robert  M.  Searls,  both  of 
San  Frandaco,  for  dty  and  county  of  Sau 
Frandsco. 

Ll  D.  Bohnett  of  San  Joae,  for  State  Wa- 
ter Commission. 

SHAW,  C.  J.  This  is  an  appeal  by  27  de- 
foidants  in  tbe  above-entitled  action  from  an 
order  of  the  superior  court  made  on  January 
7,  1921,  restraining  tbem  and  each  of  them, 
during  the  pendency  of  the  said  action,  or 
until  the  further  order  of  the  court,  "from 
diverting  so  much  water  from  the  SntTa- 
mento  river  and  its  tributaries,  to  nonripari- 
an  land,  that  the  amount  of  water  flowing 
past  the  dty  of  Sacramento,  in  the  county  of 
Sacramento,  state  of  California,  shall  be  less 
than  8,500  cubic  feet  per  second."  The  in- 
junction was  granted  in  pursuance  of  an  or- 
der upcin  said  defendants  to  show  cause  why 
such  injunction  should  not  be  ordered.  The 
order  to  show  cause  was  issued  upon  the  com- 
plaint in  the  action  and  upon  an  affidavit 
ffied  therein  on  behalf  of  plaintiff,  verified 
by  George  L.  La  Montague,  president  of  its 
board  of  trustees.  Antioch  is  a  dty  of  the 
sixth  dass.  The  record  is  exceedingly  volum- 
inous, embradng  six  large  volumes  contain- 
ing 3,1S0  pages  of  typewriting.  The  facts 
which  are  necessary  to  be  stated  to  present 
the  questions  that  are  dedsive  of  the  appeal 
may  however  be  set  forth  in  comparatively 
short  space. 

The  complaint  states  at  some  length  the 
facts  that  the  boundaries  of  the  city  of 
Antioch  extend  to  the  water's  edge  of  the 
San  Joaquin  river,  and  that  it  claims  rights 
therdn  both  by  virtue' of  Ita  riparian  aitua- 
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tion  and  liy  virtue  of  a  dlTerslon  and  api^ro- 
priation  of  the  waters  of  that  river.  Upon 
the  hearing,  however,  It  was  conceded  that 
the  rights  of  the  city  of  Antiocb  In  said  riv- 
er, whatever  they  may  be,  are  founded  sole- 
ly on  Its  diversion  and  appropriation  of  the 
waters  thereof  to  the  public  use  of  supplying 
Itself  and  Its  Inhabitants  with  water  for  do- 
mestic uses  and  other  purposes. 

The  dty  of  Antloch,  continuously  and  un- 
der a  (dalm  of  right,  for  more  than  five  years 
before  the  action  was  begun,  has  been  divert- 
ing from  said  river,  at  a  point  Immediately 
above  the  dty  limits,  and  applying  to  said 
puUlc  use,  a  quantity  of  water  equal  to  a 
continuous  flow  of  a  little  less  than  one  coble 
foot  per  second.  To  be  suitable  for  the  main 
purpose  to  which  this  water  Is  devoted,  that 
of  domestic  uses,  it  la,  of  course,  necessary 
that  the  water  be  fit  for  use  as  a  beverage 
and  for  cooking  and  washing.  It  is  not 
claimed  that  there  is  not  always  ample  wa- 
ter In  the  iiv«:  to  supply  the  above-mention- 
ed cunount  for  the  use  of  the  plaintiff.  The 
complaint  made  is  that  the  diversions  of  wa- 
ter from  the  Sacramento  river,  at  points 
from  10  to  200  miles  above  the  city  of  Sacra- 
mento, by  the  appellants  have  caused  the  wa- 
ter of  the  San  Joaquin  river,  at  the  city's 
place  of  diversion  therefrom,  to  be  so  polluted 
with  the  salt  waters  of  the  ocean,  forced  up 
the  San  Francisco  bay  and  Into  the  lower 
part  of  the  San  Joaquin  river  by  the  impulses 
of  the  tides,  that  it  is  unfit  for  domestic  uses, 
and  that  thereby  the  rights  of  the  city,  under, 
its  diversion  and  appropriation,  are  practi- 
cally destroyed. 

It  Is  necessary  here  to  state  some  addition- 
al f&cts  to  explain  how  this  pollution  comes 
about  and  why  diversions  from  the  Sacra- 
mento river  may  or  do  affect  the  volume  and 
quality  of  the  water  flowing  down  the  San 
Joaquin  river  by  the  city  of  Antioch  into  Sul- 
snn  bay,  which  is  the  common  receptacle  of 
both  rivers.  Tbe  Sacramento  river  flows 
from  tbe  northerly  part  of  the  statb  south- 
erly into  Suisun  bay  at  Colllnsville:  The  San 
Joaquin  river  flows  frc»n  the  soatherly  part 
of  the  state  and  also  enters  said  bay  at  Col- 
llnsville, Immediately  adjoining  and  south  of 
the  mouth  of  the  Sacramento.  Antioch  is 
situated  on  the  San  Joaquin  river,  about  four 
miles  above  its  entrance  to  said  bay.  Suisun 
bay  is  really  the  upper  end  of  the  San  Fran- 
cisco bay.  For  many  miles  above  the  en- 
trance of  the  two  rivers  into  said  bay,  tbe 
land  between  them  is  flat  and  is  threaded 
with  sloughs  in  which  water  either  stands 
or  flows.  From  the  Sacramento  river  at  two 
points,  one  about  8  and  the  other  about  23 
miles  above  its  mouth,  sloughs  diverge,  into 
which  parts  of  its  waters  escape  and  flow 
through  the  said  sloughs  and  into  tbe  San 
Joaquin  river  at  points  several  miles  above 


the  place  of  the  diversion  by  the  dty  of  An- 
tioch. 

When  the  current  of  tbe  wator  of  tbe  two 
rivers  is  suffldently  strong,  tbe  influx  of  tbe 
incoming  tides  from  tbe  ocean  is  held  back 
so  that.  In  times  of  ordinary  low  water  In 
the  rivers,  tbe  salt  water  does  not  reach  and 
mingle  wltb  tbe  fresh  water  of  tbe  San  Joa- 
quin river  at  a  itolnt  above  its  entrance  into 
Suisun  bay.  As  the  volume  of  tbe  waters  of 
tbe  two  rivers  decrease,  the  point  in  tbe  San 
Joaquin  river,  where  tbe  salt  water  begins 
to  mingle  with  the. fresh  water,  ascends  the 
stream-.  The  claim  of  tbe  dty  is  that  bitbn- 
to,  until  tbe  excessive  diversions  of  tbe  de- 
fendants, the  point  at  which  this  mingling 
of  the  salt  and  fresh  water  takes  place  has 
always  been  far  below  its  place  of  Intake 
from  the  river,  but  that,  owing  to  the  great 
diversion  of  water  from  the  Sacramento  riv- 
er by  the  appellants  during  the  years  1919 
and  1920,  the  water  flowing  in  the  Sacramento 
river  in  the  extreme  dry  season  of  each  year 
was  diminished  so  that  it  did  not  exceed,  at 
the  lowest  stages,  420  cubic  feet  per  second, 
and  less  of  its  water  passed  through  the  said 
sloughs  into  the  San  Joaquin  river,  with  the 
result  that  the  tides  Impelled  salt  water  fur- 
ther up  said  river  and  the  mingling  of  the 
salt  and  fresh  water  took  place  at  a  point 
above  tbe  intake  of  the  dty's  municipal  wa- 
ter system,  in  consequence  whereof  the  wa- 
ter furnished  by  it  to  its  Inhabitants  was 
made  salty  and  unfit,  for  any  use,  and  that, 
in  order  to  prevent  the  salt  water  from  as- 
cending to  tbe  said  place  of  Intake,  it  was 
necessary  that  there  be  kept  flowing  in  the 
Sacramento  river  during  the  dry  season  not 
less  than  3,500  cubic  feet  of  water  per  sec- 
ond at  the  city  of  Sacramento. 

Before  proceeding  with  the  main  point 
above  stated,  we  may  briefly  dispose  of  some 
other  questions  which  have  been  presented 
by  the  respective  parties. 

[1]  The  fact  that  the  dty  of  Antiodi  Is 
situated  upon  the  San  Joaquin  river  is  whol- 
ly Immaterial  in  the  consideration  of  its 
rights  in  this  case.  The  rights  in  a  stream 
or  body  of  water  which  attach  to  land  be- 
cause it  abuts  thereon  are  not  of  a  political 
nature,  but  are  private  rights.  They  are 
vested  exclusively  and  only  in  tbe  owner  of 
the  abutting  land  and  they  extend  only  to  the 
use  of  the  water  upon  the  abutting  land  and 
none  other.  There  are  cases  in  some  of  the 
eastern  states  which,  upon  somewhat  strain- 
ed reasoning,  have  held  that  a  municipality, 
whose  boundaries  extend  to  a  stream  of  wa- 
ter, has  some  rights,  by  reason  of  that  situa- 
tion, to  apply  the  water  of  the  stream  to  pul>- 
lic  uses  within  the  dty,  rights  similar  in  na- 
ture to  that  of  a  riparian  proprietor  to  use  the 
water  of  sudi  stream  upon  his  land.  We  need 
not  go  into  the  discussion  of  the  soundness  ot 
the  reascmlng  of  those  caiea.    The  litigation 
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which  has  arisen  In  this  state  from  the  doc- 
trine of  riparian  rights  has  been  of  great 
volume,  and  it  is  snfflcient  to  warn  ns  that 
we  should  not  extend  the  doctrine  so  as  to 
make  It  political  and  confer  it  upon  dHes 
abutting  on  a  stream,  but  owning  no  land 
abutting  tha«on.  Such  cases  are  contrary 
to  the  common-law  doctrine,  as  settled  In 
this  state,  whereby  sndi  rights  are  confined 
ezclualTely  to  the  owner  of  the  abutting  land 
and  are  wholly  of  a  private  nature.  The 
status  of  the  city  of  Antioch  in  this  action, 
therefore,  and  its  rights  In  the  San  Joaquin 
rlrer  are  those  of  a  dlverter  and  user  of  the 
water  thereof  for  beneficial  purposes,  and 
nothing  more.  San  Bernardino  ▼.  Riverside 
(CaL  Sup.)  198  Pac.  7S7,  clauses  1,  8,  9,  and 
10a. 

[21  An  affidavit  was  filed,  at  the  hearing 
In  the  court  below,  stating  that  the  city  owns 
a  small  tract  of  land  bordering  on  the  river, 
upon  which  Its  pumping  plant  is  situated, 
and  that  It  makes  some  use  of  the  water  of 
the  river  on  that  land  for  the  flushing  of  its 
filters  there  in  use  as  a  port  of  Its  worka 
But  the  complaint  does  not  allege  any  of 
these  facts  and  does  not  claim  protection  for 
that  right  Hence,  if  that  la  a  riparian  use, 
it  is  not  here  in  Issue. 

[3]  The  fact  that  the  city  has  never  posted 
a  notice  of  appropriation,  as  provided  In  sec- 
tion 1415  of  the  Civil  Code,  Is  likewise  im- 
material. "Where  there  has  been  actual  ap- 
propriation of  water,  a  right  to  it  is  acquir- 
ed, without  following  the  course  laid  down  in 
the  Code."  De  Necochea  v.  Curtis,  80  Cal. 
397,  20  Pac.  663,  22  Pac.  198;  Burrows  v. 
Burrows,  82  Cal.  564,  23  Pac.  146;  WeUs  v. 
Klantes,  99  CaL  683,  84  Pac.  824 ;  Watterson 
T.  Saldunbehere,  101  Cal.  112,  35  Pac.  432. 
See,  also,  Duckworth  v.  Watsonville  Water 
&  Light  Co.,  158  Cal.  2U,  110  Pac.  K27; 
Halght  T.  Constanlch,  194  Pac.  28  (Cal.  Sup.) 

[4]  Appellants  make  the  claim  that  the  city, 
by  Its  diversion  and  nee  of  the  water  of  tho 
river,  could  not  acquire  any  right  thereto 
against  other  persons  who  afterwards  began 
to  div^t  water  at  points  further  up  the 
ptrcani.  They  base  this  claim  on  what  they 
say  is  a  "fundamental  axiom,  based  upon 
natural  la^rs,  that  prescription  does  not  run 
up  stream."  We  know  of  no  such  rule  ex- 
isting anyv/here,  and  no  authority  Is  cited  In 
support  of  It.  To  the  contrary,  the  rule  has 
l(Hig  been  settled  that  one  who  has  acquired 
the  right  to  divert  water  from  a  stream  by 
prescription  may  enjoin  the  subsequent  di- 
vision of  water  from  the  stream  at  points 
above  his  place  of  diversion,  whenever  he 
can  show  that  such  subsequent  diversion 
above  will  so  diminish  the  flow  of  the  stream 
that  not  enough  water  will  come  down  to  his 
dam  to  supply  the  quantity  to  which  he  has 
acquired  the  prior  right,  or  otherwise  injure 
his  water  right    McDonald  t.  Bear  ^ver, 


etc.,  Co.,  13  Oal.  220;  Phtenlx  Water  Co.  v. 
Fletcher,  23  Cal.  481;  Natoma,  etc.,  Co.  t. 
McCoy,  23  CttL  490;  Hill  v.  Smith,  27  Cal. 
476;  Junkans  v.  Bergin,  67  CaL  269,  7  Pac. 
6S4;  Lower  Kings,  etc.,  Co.  v.  Kings  River, 
etc.,  Co.,  60  Cal.  408;  HutTner  v.  Sawday,' 
133  Cal.  92,  94  Pac.  424. 

[6]  We  may  also  appropriately  say  that, 
.ilthough  both  the  San  Joaquin  river  and  the 
Sacramento  river  are  navigable  streams,  the 
rights  of  the  public  have  no  bearing  on  the 
question  here  involved.  If  Ihe  action  of  tha 
defendants  impairs  the  availability  of  the 
streams  for  navigation  in  any  respect,  it  is 
for  the  public  authorities  to  maintain  any 
appropriate  action  to  prevent  the  same.  The 
public  authorities  referred  to  are  those  of  the 
United  States  and  the  state  of  California,  re- 
spectively. The  city  of  Antioch  has  no  pow- 
er to  supervise,  control,  regulate,  or  protect 
the  uses  of  the  stream  for  navigation,  and  it 
does  not  claim  such  right  or  power. 

[6]  The  law  in  regard  to  the  right  of  an 
appropriator  or  diverter  of  the  waters  of  a 
stream,  as  against  subsequent  approprlators 
above,  to  have  the  water  of  the  stream  at  his 
point  of  diversion  preserved  in  its  natural 
state  of  purity,  so  far  as  may  be  necessary 
for  tlie  purposes  to  which  be  is  devoting  it  at 
the  time  such  subsequent  appropriations  he- 
gin,  is  well  established. 

In  Farnham  on  Water  Rl^ts,  that  author 
says  that  the  first  appropriator  of  water 
from  a  stream — 

"is  entitled  to  have  the  flow  of  the  water  con- 
tinue withont  unreasonable  diminution  in  ei- 
ther quantity  or  quality  so  as  to  interfere  with 
his  rights"  (3  Farnham  on  Water  Rights,  { 
674,  p.  2090) ;  and  "whether  or  not  some  pollu- 
tion of  the  water  of  the  stream  will  give  him 
a  right  to  complain  will  depend  upon  the  use  to 
which  he  is  putting  the  water.  If  he  appro- 
priated bis  supply  for  domestic  purposes,  he 
has  a  right  to  have  the  quality  remain  such 
that  that  use  may  continue;  and  therefore  the 
prior  approprlators  of  the  waters  of  a  stream 
for  domestic  and  culinary  purposes  are  enti- 
tled to  an  injunction  restraining  the  pollution 
of  such  waters  by  the  operation  ~  of  an  ore 
crusher  on  the  stream  above,  rendering  the 
waters  destructive  to  both  animal  and  vegetable 
life.  In  any  case  the  deterioration  of  the  qual- 
ity of  the  water  so  as  to  render  it  less  fit  for 
the  use  of  the  first  appropriator  gives  him  a 
right  to  complain"  (Id.  (  674a,  p.  2093). 

Mr,  Wlel,  speaking  of  the  relative  rights  of 
prior  and  subsequent  approprlators,  says: 

"The  prior  appropriator  has  an  exclusive 
right  to  tho  purity  of  the  stream  as  he  found  it, 
and  cannot  in  any  degree  be  subordinated  to 
later  claimants  on  the  ground  that  such  subor- 
dination is  necessary  to  allow  use  by  the  subse- 
quent appropriator."  1  Wiel  on  Water  Rights, 
S  524. 

In  this  state  In  one  of  the  early  decisions, 
it  was  said  that,  in  view  of  the  importance 
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of  the  rights  granted  by  the  goTemment  to 
all  v^reooB  to  extract  ore  from  mineral  lands, 
and  of  the  condltioas  existing  in  the  mining 
regions,  the  deterioration  of  the  quality  of 
the  water  by  a  later  appropriator  for  mining 
purposes  on  the  stream  above  "should  be  con- 
sidered as  an  injury  without  consequent 
damage,"  when  complained  of  by  an  earlier 
appropriator  for  mining  purposes  below, 
whose  appropriation  was  said  to  be  otherwise 
first  in  time  and  first  in  right.  Bear  River, 
etc.  Co.,  v.  New  York  M.  Co.  [1857],  8  Cal. 
327,  at  p.  336,  6ft  Am.  Dec.  325.  In  July  of 
the  following  year,  in  Moltelumne,  etc.,  Co. 
T.  Woodbury,  10  Cal.  185,  the  same  doctrine 
was  followed.  But  In  Pilot,  etc.,  Co.  v.  Chap- 
man, 11  Cal.  162,  decided  in  October,  1858, 
the  court  said  that  the  Bear  River  Case 
"went  quite  as  far  as  it  ought  to  have  gone, 
when  confined  to  the  express  points  there  an- 
nounced, and  we  certainly  feel  no  disposition 
to  extend  It  farther."  See,  also,  Butte,  etc., 
Co.  V.  Vaughn,  11  Cal.  153,  154,  70  Am.  Dec. 
769.  In  Phoenix  Water  Co.  r.  Fletcher,  23 
Cal.  486,  it  was  held  that  the  prior  appro- 
priator was  entitled  to  protection  against 
acts  of  subsequent  approprlators  which  ma- 
terially deteriorated  the  quality  of  the  water 
for  the  uses  to  which  he  wishes  to  apply  it, 
and  the  doctrine  in  the  Rear  River  Case  was 
declared  to  be  "clearly  erroneous."  The  rule 
stated  In  Phoenix  W.  Co.  v.  Fletcher  has  been 
uniformly  approved  and  followed  ever  since. 
Hill  V.  Smith,  27  Cal.  482;  HiU  t.  Smith,  32 
Cal.  167;  Junkans  v.  Bergin,  67  CaL  269.  7 
Pac.  684;  Pe<^le  T.  Elk  River,  etc.,  Co.,  107 
Cal.  214,  40  Pac.  486^  48  Am.  St  Rep.  121; 
Peterson  v.  Santa  Rosa,  119  Cal.  392,  51  Pac. 
657.  The  two  cases  last  cited  refer  to  the 
rights  of  riparian  owners  to  prevent  pollu- 
tion. But  in  the  first  decision  in  Hill  v. 
Smith,  supra,  the  question  was  somewhat 
elaborately  considered,  and  it  was  stated  that 
the  relative  rights  of  riparian  proprietors 
against  each  other  in  regard  to  the  pollution 
of  the  stream  by  the  upper  proprietor  and 
the  corresponding  rights  of  a  prior  appropria- 
tor against  a  subsequent  appropriator  above 
him  on  the  stream  were  based  upon  the  same 
principles.  Obviously,  the  rule  must  be  the 
same  except  that  the  rights  of  a  riparian 
proprietor  to  the  use  of  the  water  of  the 
stream  do  not  depend  on  the  use  which  he 
may  have  previously  made  thereof. 

At  the  outset  of  our  consideration  of  the 
main  point  in  the  case,  we  must  therefore  ad- 
mit that,  under  the  law  of  this  state,  an  ap- 
propriator of  water  from  a  stream  for  do- 
mestic and  similar  uses  has  the  right  to  en- 
Join  the  pollution  of  the  stream  above  him, 
so  that  the  water  may  flow  down  to  his  place 
of  diversion  in  a  condition  as  suitable  for 
those  uses  as  it  was  In  at  the  time  he  ac- 
quired his  right  to  take  It  If  this  were  an 
ordinary  case  of  pollution  above,  whereby  the 
water  flowing  down  to  the  lower  and  prior 


appropriator  was  defiled  or  contaminated,  the 
rule  thus  fixed  by  our  decisions,  which  In 
eftect  follow  the  common  law  on  the  subject, 
would  govern  the  case  and  the  plaintiff  would 
clearly  be  entitled  to  the  injunction  granted, 
or  to  some  restraint  that  would  have  the  ef- 
fect of  preserving  the  water  in  its  original 
purity. 

[7]  But,  in  its  origin  and  cause,  the  case 
at  bar  Is  wholly  unlike  the  cases  by  whicb 
the  rule  Just  stated  was  established.  Noth- 
ing has  been  placed  in  the  stream  above  by 
the  defendants  that  in  the  least  affects  the 
purity  of  the  water  flowing  therein.  All  that 
they  have  done  is  to  deplete  the  stream  by 
taking  out  water  for  Irrigation,  and  they 
have  done  this  under  provisions  of  the  Civil 
Code  which  give  them  the  right  to  take  it 
from  the  stream  for  beneficial  uses,  subject 
to  the  lawful  rights  of  prior  approprlators 
below  and  to  the  rights  of  riparian  proprie- 
tors. The  pollution  of  the  water  complained 
of  Is  caused  by  the  fact  that  the  depleted  vol- 
ume of  the  stream  does  not  h<Ad.  back  the 
rising  tide  of  salt  water  from  the  bay  below 
as  effectually  as  the  natural  volume  might 
do.  The  case  la  unprecedented  in  character. 
Neither  the  effects  of  the  application  of  the 
rule  aforesaid  to  such  a  case,  nor  the  condi- 
tions here  existing,  have  ever  been  consid- 
ered in  any  decision  on  the  subject  l%e 
question  Is  open  for  the  adoption  of  such  role 
as  we  may  deem  Just 

The  place  where  the  river  water  meets  and 
overcomes  the  Inflowing  tide  Is  not  fixed.  It 
changes  with  the  rise  and  fall  of  the  rivers 
and  tides.  The  tides  vary  in  height  The 
rivers  vary  much  more  In  their  volume  and 
helpht  Hence,  It  follows  that  where  there  is 
fresh  water  one  day  there  may  be  salt  water 
a  week,  or  even  a  day,  thereafter.  At  a  point 
near  to  that  meeting  place,  the  diversions  of 
the  riparian  owners,  of  whidi  no  complaint 
is  here  made,  may  change  the  character  of 
the  water  at  any  time.  Dry  seasons  advance 
the  point  of  meeting  further  up  the  stream, 
and  wet  seasons  drive  it  further  into  the 
bay.  Any  person  who  appropriates  water 
from  one  of  these  rivers  at  a  point  near  to 
that  meeting  of  the  waters  must  take  notice 
of  these  conditions,  and  his  rights  will  nec- 
essarily be  restricted  thereby.  He  acts  at  his 
I)eril  with  regard  to  them.  He  must  aL<:o 
take  notice  of  the  policy  of  our  law.  whii  h 
undoubtedly  favors,  in  every  possible  man- 
ner, the  use  of  the  waters  of  the  streams  for 
the  purpose  of  irrigating  the  lands  of  tiii> 
state  to  render  them  fertile  and  productivn. 
and  discourages  and  forbids  every  kind  of 
unnecessary  waste  therec^. 

The  record  in  this  case  shows  that  In  the 
extreme  dry  season  in  the  year  1920,  the 
flow  of  the  river  at  the  city  of  Sacramento 
was  reduced  to  420  second  feet  largely  by 
the  diversions  of  the  defendants.  The  claim 
of  the  city  of  Antiocb  is  that;  for  Ua  proteo- 
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tion,  tbe  flow  at  that  point  must  be  main- 
tained at  3,500  second  feet    In  effect,  there- 
fore. Its  claim  is  that  3,080  second  feet  of 
water    otherwise    available    for    irrigation 
above  must  at  all  times  be  kept  flowing  down 
tbe  river  Into  the  bay,  without  any  other 
beneficial  use  whatever,  in  order  that  tbe  city 
of  Antiocb  may  be  able  to  take  less  than  one 
second  foot  of  fresh  water  therefrom  at  its 
pumping  plant  near  the  mouth  of  one  of  the 
rivers.    Not  only  this,  but,  if  its  claim  is  al- 
lowed, every  other  prior  user  of  water  who 
takes  it  out  near  to  tbe  meeting  place  of  the 
waters  must  be  allowed  the  same  right.   And, 
as  the  close  proximity  of  tbe  place  of  diver- 
sion to  tbe  meeting  of  the  waters  would  not 
divest  or  affect  the  rigjit  as  against  subse- 
quent approprlators  above,  one  whose  pump 
was  a   hundred    yards   above   the   highest 
known  rise  of  the  salt  water  would  have  the 
right  to  keep  practically  the  entire  river  flow- 
ing down  to  his  pump  so  as  to  keep  the  salt 
water  therefrom.   Thus  a  single  appropriator 
of  water  for  the  domestic  use  of  one  family, 
taking  probably  less  than  a  fiftieth  part  of  a 
second  fobt  of  fresh  water  for  actual  use, 
would,  tn  practical  results,  appropriate  or  con- 
trol 3,080  sec<wd  feet  of  water  of  the  river  to 
supply  his  idpe  with  that  infinitesimal  quan- 
tity, and  In  that  way  he  would  keep  more 
than  300,000  acres  of  fertile  land  in  the  val- 
ley above  dry  and  unproductive.    By  a  valid 
appropriation  of  one  miner's  inch  be  would. 
In  effect,  appropriate  all  the  water  flowing 
in  both  of  these  large  rivers.    It  would  be 
hard  to  conceive  of  a  greater  wadte  tot  so 
small  a  benefit    It  may  without  exaggera- 
tion be  said  that  the  full  use  of  the  waters 
of  tbe  rivers  and  mountain  streams  for  irri- 
gation, power,  and  like  beneficial  purposes,  is 
absolutely  necessary  to  the  continued  growth 
and  prosperity  of  the  state.     Tbe  interior 
valleys  are  rapidly  growing  in  population, 
and  their  capacity  fbr  production  Is  being  de- 
vel<^>ed,  chiefly,  by  Irrigation  of  tbe  land. 
The  necessity  for  the  most  economical  and 
careful  use  of  the  limited  supply  of  water  ob- 
tainable in  this  arid  climate  has  often  been 
adverted  to  in  the  decisions  of  this  court 
from  the  beginning  of  its  settlement  by  white 
men,  and,  as  It  grows  and  increases  in  popu- 
lation and  production,  the  necessity  increas- 
es correspondingly.    Nevertheless,  tbe  plain- 
tiff contencls  that,  imder  the  principles  of  the 
common  law,  bearing  upon  the  subject  of 
water  rights  by  appropriation,  as  established 
in  this  state,  the  city  of  Antiocb,  as  a  prior 
appropriator  from  the  stream,  has  the  right 
to  enjoin  a  pollution  of  the  water  thereof,  ar- 
tificially produced  aft^  Its  use  thereof  be- 
gan, from  any  causes  whatever,  even  under 
the    circumstances    above    detailed,    except 
where  It  Is  caused  by  the  exercise  of  riparian 
rights. 

In  this  state  the  climate,  the  original  own- 
ership of  fha  land,  die  policy  of  the  govem- 


motts  of  the  United  States  and  the  state,  the 
original  owners,  r^^rding  the  uae  and  occu- 
pancy thereof  for  mining  purposes  by  personn 
not  in  privity  with  them,  and  the  necessity 
of  water  for  placer  mining  and  Irrigation, 
are  all  so  dlfferoit  from  the  conditions  ex- 
isting in  Great  Britain,  where  the  common 
law  had  its  oorigln,  that  the  court  from  the 
first  has  had  some  difficulty  in  applying  it 
here  without  producing  the  injnstioe  or 
wrong  which  it  is  the  chief  purpose  of  the 
commoQ  law  to  prevent  or  redreea.  It  has 
frequently  been  necessary  to  invoke  the  max- 
im of  jurisprudence  that  "when  the  reason  of 
a  rule  ceases,  so  should  the  rule  itself,"  and 
this  maxim  has  been  incorporated  into  the 
Civil  Code.  Section  3610.  It  is  as  much  a 
part  of  the  common  law  as  are  the  rules  con- 
cerning the  right  of  appropriation  of  water. 
In  the  early  history  of  oar  Jurisprudence 
there  was  much  doubt  whether  thue  were 
any  principles  of  the  conunon  law  whereby 
the  relative  rights  of  individuals  who  took 
water  from  the  streams  for  the  purpose  of 
mining  and  who  took  up  mining  claims 
whereon  to  use  the  water  and  extract  gold 
thereby  were  to  be  defined  and  controlled. 
The  early'  decisions  display  some  confusion 
and  conflict  of  ideas  on  the  subject.  It  was 
doubted  whether  the  law  of  riparian  rights 
could  be  applied,  since  the  use  was  generally 
on  land  not  riparian,  and  it  was  finally  held, 
as  above  shown,  that  the  rules  as  to  riparian 
rights,  modified  to  suit  tbe  new  conditions, 
could  be  resorted  to  for  a  guide  in  determin- 
ing such  relative  rights.  Hill  v.  Smith,  27  Cal. 
482.  There  was  dispute  on  the  question 
whether  the  so^alled  rif^ts  of  appropriators 
of  water,  who  took  it,  without  express  leave 
of  the  paramount  owner,  or  the  rights  of  the 
miners  to  their  mining  claims,  taken  and  held 
by  mere  prior  occupancy,  coiistituted  proper- 
ty which  the  prior  appropriator  or  occupant 
was  entitled  to  call  upon  the  courts  to  pro- 
tect. It  was  not  until  a  number  of  years  aft- 
er the'  settlement  of  the  state  that  the  courts 
placed  the  doctrine  that  such  rights  were  en- 
titled to  protection  as  property  rights  upon 
the  true  basis,  that  is  to  say,  upon  tbe  doc- 
trine of  the  common  law  that,  where  the  true 
owner  did  not  Interfere  between  rival  claim- 
ants, there  could  be  property  rights  in  mere 
possession  and  use,  good  against  every  one 
not  in  privity  with  the  true  owner,  and  that 
the  prior  possessor  had  a  right  to  maintain 
his  possession  against  all  intruders,  not 
claiming  under  the  true  owners.  This  is  the 
sole  basis  of  the  right  of  appropriation,  as  dis- 
tinguished from  the  right  of  a  riparian  own- 
er. He  is,  In  the  first  instance,  always  a 
tresi>as8er  with  respect  to  the  riparian  own- 
ers, and  his  right  against  a  subsequent  ap- 
propriator is  superior  solely  because  he  is 
first  In  time  and  because  the  subsequent  ap- 
propriator is  a^o  a  trespasser  with  regard 
to  the  true  owner,  that  is,  the  riparian  pre- 
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prietw.  In  the  case  of  the  state  and  the 
United  States  tbis  rule  Is  modified  by  the  fact 
that  they  have  each,  as  riparian  owners,  con- 
sented to  the  taking  of  the  water.  Palmer  v. 
Railroad  Comm.,  167  Cal.  168  to  173,  138  Pac. 
997.  The  law  of  the  rights  of  appropriators 
of  water  In  this  state,  especially  those  who, 
like  the  city  of  Antiocb,  do  not  appropriate 
water  under  the  Civil  Code  rules,  is,  there- 
fore, the  creation  of  the  courts  In  the  endeav- 
or to  adapt  and  modify  the  rules  of  the  com- 
mon law  so  as  to  suit  the  peculiar  conditions 
existing  here.  The  question  remains  wheth- 
er, In  view  of  the  unprecedented  conditions 
of  the  case  at  bar,  the  rules,  applying  to  the 
ordinary  pollution  of  water  by  the  deposit  of 
deleterious  matter  in  the  stream  above  the 
injured  party,  are  to  be  applied  here. 

Such  questions  do  not  often  arise  and  the 
doctrine  above  adverted  to  should,  of  coarse, 
always  be  applied  with  caution.  Similar  un- 
precedented conditions  were  presented  in 
Katz  V.  Walkinshaw,  141  Cal.  116,  70  Pac. 
663,  74  Pac.  766,  64  L.  R.  A.  236,  99  Am.  St 
Rep.  35,  and  the  numerous  cases  following  it. 
It  was  there  said  that: 

"Whenever  it  is  found  that,  owing  to  the 
physical  features  and  character  of  this  state, 
and  the  peculiarities  of  its  dimate,  soil,  and 
productioDS,  the  application  of  a  given  com- 
mon-law rule  by  our  courts  tends  constantly 
to  canse  injustice  and  wrong,  rather  than  the 
administration  of  justice  and  right,  then  the 
fundamental  principles  of,  right  and  justice  on 
which  the  law  is  founded,  and  which  its  ad- 
ministration is  intended  to  promote,  require 
that  a  different  rule  should  be  adopted." 

That  case  involved  conditions  prevalent 
over  a  large  portion  of  the  state  not  inter- 
ested In  the  property  rights  there  determined. 
This  case  presents  perhaps  the  only  instance 
in  the  state  where  the  question  at  issue  has 
arisen  or  can  arise.  The  rule  we  may  adopt 
here  can  scarcely  be  a  precedent  for  any 
case  except  one  arising  upon  these  two  rivers, 
concerning  a  similar  claim  of  some  prior 
appropriator  near  the  outlets  thereof. 

In  addition  to  the  facts  and  conditions  al- 
ready mentioned,  there  are  others  to  be  con- 
sidered which  make  the  practical  application 
of  the  rule  contended  for  by  the  plaintiff 
still  more  diHicuit  and  uncertain.  The  year 
1920  was  one  of  the  driest  that  has  occurred 
in  the  hl»lory  of  the  state.  In  an  average 
season  the  plaintiff  would  have  suffered  no 
injury  from  the  diversions  complained  of. 
The  Sacramento  and  San  Joaquin  rivers  are 
Iiy  far  tlie  largest  in  the  state.  Tliey  each 
traverse  wide  valleys  in  which  are  many 
hundreds  of  thousands  of  acres  of  land  suit- 
able for  irrigation,  and  compsiratlvely  bar- 
ren without  It.  They  are  each  fed  by  large 
tributaries  heading  high  up  in  the  moun- 
tains. In  these  tributaries  and  in  the  main 
streams,  many  appropriations  of  water  for 
irrigation  Iiave  already  been  made,  and  in 


the  tributaries  of  the  Sacramento  river 
there  are  possibilitieB  of  many  more,  par- 
ticularly if  storage  reservoirs  are  resorted 
to.  It  Is  certain  that  such  appropriations 
and  uses  of  the  waters  of  those  streams  will 
be  made  or  attempted  in  the  future.  If  this 
rule  should  be  adopted,  it  is  obvious  that  no 
one  could  safely  attempt  sncb  enterprises, 
or  Invest  money  therein,  without  previously 
ascertaining  whether  there  are  any  appro- 
priators of  fresh  water  from  the  river  near 
to  its  outlet  into  the  bay,  a  hundred  or  more 
miles  below,  who  might  be  affected  injurious- 
ly thereby,  and  thereupon  coming  to  terms 
with  all  such  appropriators  concerning  the 
resulting  damage  to  be  claimed  and  paid. 
There  would  be  great  difficulty  in  ascertain- 
ing the  facts,  and  still  greater  In  coming  to 
an  agreement  A  private  appropriator  could 
not  condemn  the  right  and  must  agree  or  act 
at  his  peril.  A  public  enterprise  must  needs 
agree  or  enter  into  a  costly  litigation  to  con- 
demn the  right  The  damage  from  any  par- 
ticular diversion  or  storage  out  of  so  many 
could  not  be  ascertained  with  any  degree  of 
even  approximate  accuracy.  The  result.  In 
actual  practice,  would  be  either  that  the 
appropriators  near  the. outlet  would  have  to 
abandon  all  claims  of  damage,  or  the  pro- 
posed diversion  or  storage  enterprises  must 
be  abandoned.  Antloch'  carries  its  water 
from  Its  pump  to  its  reservoir  by  a  six-inch 
pil)e.  By  moving  Its  pump  a  few  miles  up 
the  river  It  could  obtain  water  free  from 
saline  solution.  It  Is  not  altogether  Im- 
probable fhat  if  it  had  devoted  the  same 
amount  of  energy  and  exi>endlture  to  a 
change  of  its  place  of  diversion  as  it  has  to 
the  present  litigation,  it  would  have  lutd  the 
water  uncontaminated  by  salt  with  less  de- 
lay than  had  already  occurred  and  at  no  more 
expense.  And  from  the  large  number  of  at- 
torneys who  have  appeared  for  the  numerons 
defendants  and  the  time  they  have  expended 
in  the  case  up  to  date,  it  is  also  possible  that, 
if  they  had  acted  in  concert  to  make  the 
change  of  place  for  the  plaintiff,  some  ex- 
pense might  have  been  saved,  and  the  litiga- 
tion avoided  entirely.  It  is  evident  from 
all  these  considerations,  that  to  allow  an  ap- 
propriator of  fresh  water  near  the  outlet 
of  these  two  rivers  to  stop  diversions  alwve 
so  as  to  maintain  sufficient  volume  in  the 
stream  to  hold  the  tide  water  below  his  place 
of  diversion  and  secure  him  fresh  water  from 
the  stream  at  that  point  under  the  cir- 
cumstances existing  in  this  state,  would  be 
extremely  unreasonable  and  unjust  to  the 
inhabitants  of  the  valleys  above,  and  highly 
detrimental  to  the  public  Interests  besides. 
[8]  Our  conclusion  is  that  au  appropriator 
of  fresh  water  from  one  of  these  streams,  at 
a  point  near  its  outlet  to  the  sea,  does  not, 
by  such  appropriation,  acquire  the  right  to 
insist  that  subsequoit  appropriators  above 
shall   leave   enough   water   flowing   in  the 
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.stream  tn  bold  the  salt  water  of  the  tnoom- 
Ing  tides  briow  his  point  of  dlTerslim.  B*ar- 
ther  than  this  we  need  not  go. 

The  respondent  cites  the  decisions  of  the 
courts  of  Texas  in  Blgham  Bros.   r.   Port 
Arthur  Channel  &  Dock  Co.,  100  Tex.  192, 
97  S.  W.  686,  13  L.  B.  A.  (N.  S.)  656,  and 
Houston  Transportation  Co.  ▼.  San  Jacinto 
Rice  Co.   (Tex.  Civ.  App.)  168  S.  W.   1023. 
It  la  claimed  that  they  lay  down  a  rule  con- 
trary to  the  conclusion  abore  stated.    In  the 
Bigham  case,  the  plalntifls  owned  land  on 
Taylor  slough,  20  miles  above  its  mouth.    It 
is  a  fresh  water  stream  flowing  Into  Sabine 
Lake.     Sabine  Lake  also  receives  the  waters 
of  the  Nechez  riv«r  and  the  Sabine  river,  and 
these  streams  keep  its  waters  fresh.    The 
lake  is  connected  with  the  GuU  of  Mexico  by 
a  channel  known  as  Sabine  Pass.    Taylor's 
bayou    empties    into    Sabine    Lake   several 
miles  above  the  point  where  the  pass  de- 
bouches therefrom.    Under  natural  conditions 
the  salt  water  from  the  gulf  flowing  up  the 
pass  during  the  rising   tides   caused   fresh 
water  of  the  lake  to  vise  and  flow  up  Tay- 
lor's bayon,  and  car.:oJ  no  salt  water  up 
the  bayon,  or,  at  all  events,  not  os  far  as  the 
plaintifCs'  farm.    The  defendant  desired  to 
establish  docks  and  wharves  in  a  place  free 
from  winds  and  waves,   and,  for  that  pur- 
pose, It  constructed  a  canal  9  miles  long, 
from  a  point  on  the  pass  across  the  Inter- 
vening land  to  a  point  on  the  bayon,  2,000 
feet  aboye  its  entrance  into  the  lake.    The 
effect  was  that  the  salt  waters  of  the  gulf, 
when  raised  by  the  tides,   flowed  directly 
from  the  pass  into  the  canal  and  thence  into 
the  bayou  in  such  quantity  and  with  such 
force   that  they  were  carried   to  plalntifls' 
land,  and  the  water  thereof  at  that  point  was 
thereby  made  unfit  for  plalntifls'  use  for  the 
irrigation  of  their  riparian  land.    The  court, 
in  effect,  held  that  this  was  an  unlawful  al- 
teration of  natural  conditions,  sufficient  to 
constitute    a   nuisance    to    plalntifls   and    a' 
taking  ot  their  property  for  public  use  with 
out  compensation,  contrary  to  the  Texas  Con 
stltution.    In  the  other  case  the  defendant- 
had  begun  the  removal  of  a  sand  bar  which 
had  naturally  formed  in  the  gulf  across  and 
in   front  of  the  month  of  the  San  Jacinto 
river,  in  such  a  manner  that  it  prevented  the 
tides  from  flowing  directly  into  and  up  the 
river  with  enough  force  to  reach  the  plaln- 
tifTs   land,   which   abutted   on   the   river   6 
miles  above  Its  month.    The  removal  of  the 
bar  would  remove   this  obstruction  to  the 
flow   of   salt   water  and  would  cause  such 
water  to  pass  up  the  stream  to  and  beyond 
the  land  of  plaintiff,  to  the  damage  of  plaln- 
tlfi^s   rights   as   a  riparian   owner   on   the 
stream.    It  was  held  that  this  also  was  an 
unlawful  and  actionable  injury. 

It  is  clear  from  this  statement  that  the 
facts  of  these  cases  were  not  the  same  as 


ions  show  that  the  reasons  we  have  dis- 
cussed were  not  suggested  to  or  considered 
by  the  Texas  conrts.  The  facts  there  con- 
sidered were  not  essentially  different  from 
any  other  unlawful  Interference  with  nat- 
ural conditions  in  such  a  manner  as  to  di- 
rectly affect  and  damage  the  property  of  an- 
other, in  which  case  the  right  of  action  of 
the  injured  party  is  well  settled  everywhere. 
The  conditions  of  the  case  before  us,  as  we 
have  endeavored  to  show,  are  of  a  character 
so  peculiar,  extraordinary,  and  unprecedent- 
ed that  the  reasons  upon  which  interferences 
with  natural  conditions  to  the  injury  of  an- 
other are  held  to  be  unlawful  are  not  appli- 
cable, and  the  damage  therefrom,  if  any 
there  be,  does  not  constitute  an  actionable 
Injury. 

In  the  argument  there  is  considerable  dis- 
cussion In  regard  to  the  supposed  effect  of 
the  doctrine  we  have  laid  down  upon  the 
lands  along  and  near  the  sloughs  and  river 
channels  of  the  delta  lands  above  the  mouths 
of  the  two  rivers.  There  were  no  allega- 
tions in  the  complaint  concerning  these  lands. 
No  owner  of  such  land,  by  intervention  or 
otherwise,  sought  relief  at  the  hand  of  the 
court  below,  and  that  court,  so  far  as  ap- 
pears, did  not  consider  the  effect  on  such 
land.  It  did  not  find  any  facts  relating 
thereto,  the  pleadings  alleged  no  facts  bearing 
thereon,  and  none  are  presented  In  the  record 
for  onr  consideration.  There  Is,  therefore, 
nothing  for  this  court  to  say  on  the  subject. 
We  know  of  nothing  relating  to  such  lands 
that  would  require  a  conclusion  different 
from  that  which  we  have  stated. 

[J]  A  good  deal  Is  said  in  the  briefs  by  the 
respondent  to  the  effect  that  the  water  di- 
verted by  the  defendants  is  all  used  for  the 
cultivation  of  rice  and  that  rice  growing  re- 
quires such  an  excessive  quantity  of  water, 
as  compared  with  any  other  crop,  that  It 
practlcnlly  amounts  to  a  waste,  and  that  its 
cultivation  ought  not  to  be  tolerated  In  Cal- 
ifornia, where  water  for  other  crops  and 
nses  is  so  indlspenslble  and  so  scarce.  Bice 
is  not  grown  by  irrigation,  in  the  ordinary 
sense  of  that  word,  but  by  flooding.  The 
ground  must  be  kept  covered  with  water 
so  that,  for  weeks  at  a  time,  the  rice  fields, 
in  this  case,  embracing  over  300,000  acres, 
it  is  claimed,  present  the  appearance  of  a 
large  lake.  In  some  instances  and  in  some 
soils  the  growing  of  rice,  so  it  is  said,  re- 
quires nine  times  as  much  water  as  ordinary 
crops.  It  may  be  that,  under  these  circum- 
stances, rice  culture  in  this  state  should  not 
be  encouraged,  or  that,  in  the  exercise  of  the 
police  power,  the  nse  of  the  waters  of  the 
state  in  that  business  might  be  lawfully  for- 
biddoi.  But  that  is  a  legislative  question 
which  the  court  cannot  consider.  The  mak- 
ing of  such  a  rale  is  beyond  our  power.  The 
rule  here  declared  is  and  must  be  general 


those  pontrolllng  the  present  case.    The  <vln- 1  lu  its  applioation,  and  It  proteots  all  other 
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beneficial  uses  of  water  <m  land  In  the  Sac- 
ramoito  and  San  Joaquin  vall^s  aa  wdl 
as  that  of  the  rloe  growers. 
The  order  appealed  from  Is  reversed. 

We  concur:  LAWLOR,  J.;  WILBUB,  J.; 
WASTE,  J.;  SHURTLEFF,  J.;  SLOANS, 
J.;   liBNNON,  J, 


(»  Cal.  App.  481) 

PEOPLE  V.  JURADO.     (Cf.  848.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Feb.  16,  1922.) 

1.  Criminal  law  «s»l  159(3)— Appsilate  oourt 
does  not  weigh  conflicting  svideace. 

The  appellate  court  does  not  weigh  conflict- 
ing evidence  on  issues  of  tact. 

2.  Homicide  <Ss>340C4)— Where  Jury  convicted 
of  manslaughter,  instructions  as  to  murder 
not  prejudicial. 

In  a  prosecution  for  murder,  where  defend- 
ant was  convicted  of  manslaughter  only,  an  in- 
struction that,  under  certain  orcumstancee,  the 
crime  would  be  murder  in  the  first  degree  did 
not  injure  defendant. 

3.  Homicide  «=>294(2)— IsstmetioR  relating  to 
drunkenness  properly  given. 

In  a  prosecution  for'  murder,  where  there 
was  some  evidence  that  defendant  was  drinking 
wine  at  the  house  of  the  deceased  on  the  night 
of  the  killing,  instruction  relating  to  drunken- 
ness of  an  accused  person  at  the  time  of  al- 
leged commission  of  the  offense  was  properly 
pven. 

4.  Hofflloide  «=>300(8)— Instrnotlon  on  self* 
defense  held  proper. 

In  a  prosecution  for  murder,  in  view  of  ac- 
cused's testimony  that  be  aid  not  use  a  knife 
during  an  attack  by  deceased  made  upon  him 
earlier  in  the  evening,  and  that  he  defended 
himself  with  his  hands  only,  and  that  he  left 
before  deceased  had  been  injured,  and  that 
some  hours  later  deceased  was  found  with  knife 
wounds  in  his  body,  the  giving  of  an  instruction, 
concerning  self-defense  was  not  error. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Russ  Avery,  Judge. 

Juan  Jurado  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Affirmed. 

H.  M.  Dalton,  of  Los  Angeles,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Gen.,  and  Jdbn  W.  Malt- 
man,  Deputy  Atty.  Gen.,  for  the  People. 

CONREST,  P.  J.  The  defendnnt  was 
charged  with  the  crime  of  murder,  and  found 
guilty  at  manslaughter.  He  appeals  from 
the  ludgment,  and  from  an  order  denying 
his  motion  for  a  new  trial. 

[1]  The  brief  for  appellant  reviews  at 
length  the  evidence  presented  at  the  trial; 
it  .being  contended  that  the  evidence  Is  In- 
sufficient to  Justify   the  verdict    But  the 


evidence  ia  legally  ■ufllclent  to  Jnstl^  the 
verdict  Among  other  tilings,  one  who  claim- 
ed to  be  an  eyewltneaa  to  the  attack  which 
resulted  in  the  death  of  Jose  Monges  stated 
facts  which,  if  true,  would  have  warranted 
a  verdict  of  murder  in  the  first  degree. 
Apart  from  this  testimony,  there  is  evidence 
of  other  circumstances  wtaich  might  liave 
discredited  the  witness  last  mentioned,  and 
yet  would  have  been  sufficient  to  support 
the  verdict  of  manslaughter.  It  is  not  for 
this  court  to  weigh  conflicting  evidence  up- 
on issues  of  fact 

The  remaining  points  relate  to  claimed 
errore  In  the  instructionB  given  to  the  Jury. 
In  no  Instance  is  it  asserted  that  a  proposi- 
tion of  law  is  enoawmAy  stated  in  any  of 
these  instructions.  We  are  told  tliat  certain 
Instructions  are  "erroneous,  misleading,  and 
prejudicial"  In  that  there  was  no  testimony 
in  the  case  which  called  for  or  Justified 
them ;  that  other  Instructions  were  mislead- 
ing and  prejudicial,  in  that  they  were  given 
more  than  once;  and  that  the  repetition  of 
practically  the  same  instruction  tended  to 
the  prejudice  of  the  dOtendant.  nils  is  tbe 
substance  of  the  argument.  It  seems  unnec- 
essary to  enter  into  an  extensive  review  of 
the  facts  In  order  to  show  that  there  was 
evidence  which  made  it  appropriate  for  the 
court  to  Instruct  the  jury  on  the  matters 
covered  by  the  Instructions  toward  which 
these  objections  of  appellant  are  directed. 

[2-4J  The  fact  that  the  court  Instructed 
tbe  Jury  that  under  certain  drcumstancee 
the  crime  would  be  murder  In  the  first  de- 
gree did  not  Injure  the  defendant  since  in 
fact  he  was  convicted  of  manslaughter  only. 
The  Instruction  relating  to  drunkenness  Of 
an  accused  person  at  the  time  of  alleged 
commission  of  the  offense  was  properly  g^v- 
en,  since  there  was  some  evidence  that  the 
defendant  was  drinking  wine  at  the  house 
of  the  deceased  on  the  nlgtyt  when  the  kill- 
ing took  place.  Neither  do  we  see  any  prej- 
udicial error  In  tbe  instruction  given  con- 
cerning self-defense  as  a  Justification  for 
the  killing  of  an  adversary.  According  to 
his  own  testimony,  appellant  did  not  uae  a 
knife  during  the  attack  which  he  says  de- 
ceased made  upon  him  early  on  the  night 
in  question.  He  says  that  he  defended  hlna- 
self  with  his  hands  only.  He  claims  to  have 
left  tbe  house  at  a  time  when  Monges  had. 
not  yet  been  Injured.  Some  hours  later  In 
the  same  night  Monges  was  found  with 
knife  wounds  in  his  body,  as  a  result  of 
which  he  died. 

We  are  satisfied  that  the  law  of  the  case 
was  fairly  presented  to  the  Jury,  without 
prejudice  to  any  substantial  ri^t  of  the 
defendant. 

The  judgment  and  order  are  affirmed. 

We  concur:   SHAW,  J.;  JAMBS,  J. 
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WALL  V.  CALHOUN  et  aL    (Civ.  3700.) 

(District  Court  of  Appeal,  Second  District,' Di- 
▼ision  1.    California.    Feb.  16,  1922.) 

1.  Corporations  «=>88— Evldenoe  Justifled  oon- 
ciusloii  that  money  was  a  loan,  and  not  to 
apply  oa  stock  subscription. 

In  an  action  for  money  lent,  evidence  hdd 
snfiBcient  to  justify  conclusion  that  plaintiff 
made  a  loan  to  defendant  corporation,  and  that 
the  company  did  not  receive  it  on  account  of  a 
stock  subscriptien. 

2.  Appeal  and  error  e=s>\Ol  I  {i)—FlnMni  on 
conflicting  evidence  not  disturbed. 

Where  evidence  was  conflicting,  the  trial 
judge's  conclusion  must  be  taken  on  appeal  aa 
a  correct  determination  of  the  facts. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   L.  H.  Valcatlne,  Judge. 

Action  by  Qenevria  B.  Wall  against  1^- 
garet  Calhoun  and  others.  From  Judgment 
for  plaintiff,  defendant  GIorer-Leaf  Choco- 
late Company  appeals.    Affli^ned. 
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ber  broiher.  William  A.  Anderson,  to  come 
from  the  Bast  and  actirdy  engage  in  the 
business,  representing  the  Calhoun  and  An- 
derscm  Interests.  At  the  time  of  the  trans- 
actions bad  with  the  plaintiff,  the  corpora- 
tion had  not  issued  its  stock  and  had  not 
applied  to  the  corporation  commissioner  for 
a  p^mit  to  sell  It  However,  it  conducted 
its  candy  manufacturing  business  under  the 
corporate  name.  There  came  a  time  when 
more  money  was  needed  to  satisfy  creditors 
of  the  corporation  and  to  purchase  necessary 
supplies.  Alexander  first  procured  from  the 
plaintiff  $200,  which  he  testified  was  loaned 
to  the  corporation  and  used  in  Its  business. 
Negotiations  were  then  entered  into  with  the 
plaintiff,  with  a  view  to  having  plaintiff  and 
another  person  Invest  $2,500  each  in  the 
business.  Plaintiff  testified  that  she  was  un- 
able to  procure  the  $2,500  necessary  to  carry 
out  that  plan ;  that  W.  A.  Anderswi,  repre- 
senting that  the  corporation  was  in  dire  need 
of  the  money,  asked  her  whether  she  could 
not  procure  $1,000.  This  she  did,  and  both 
her  testimony  and  that  of  Alexander  was  to 


Hooker  &  Austin  and  Overton,  Lyman  ti"*^^  ^^^^  t^"*  "  ^*«  understood  that  this 


Plumb,  all  of  Los  Angeles,  for  appellant 

Percy  Bight  of  Long  Beach,  for  respond- 
oit 

JAMBS,  J.  Plaintiff  sued  to  recover  the 
sum  of  $1,200  with  interest  which  she  al- 
leged under  different  counts  of  her  complaint 
as  having  been,  respectively:  (1)  Loaned  by 
her  to  the  defendants;  and  (2)  received  by 
the  defendants  for  her  use  and  benefit  The 
findings  of  the  court  were  in  support  of  the 
latter  cause  of  action  and  against  the  de- 
fendant corporation  only.  The  corporation 
defendant  has  appealed  from  fhe  judgment 

[1 ,  21  So  far  as  we  can  determine  from  the 
rec(>rd,  the  only  question  Involved  under  the 
evidence  was  as  to  whether  the  $1,200  was 
received  from  the  plaintiff  by  the  defendant 
corporation  as  a  loan,  or  as  on  account  of 
a  subscription  for  corporate  shares.  There 
was  a  conflict  of  the  evidence  on  this  ques- 
tion. Defendant  Alexander,  prior  to  the 
transactions  herein  considered,  was  engaged 
in  business  as  a  candy  manufacturer.  Need- 
ing more  capital  with  which  to  conduct  that 
business,  he  interested  defendants  Calhoun 
and  Rebecca  Anderson,  and  they  invested  a 
considerable  sum  of  money  in  the  business. 
At  the  time  this  was  done,  however,  a  cor- 
poration was  formed  under  the  name  of 
Clover-Leaf  Chocolate  Company.  Defendant 
Calhoun  became  president  of  this  corpora- 
tion, Rebecca  Anderson  vice  president,  Alex- 
ander secretary,  treasurer,  and  general  man- 
ager. Rebecca  Anderson  was  the  mother  of 
defendant  Calhoun.  The  latter  did  not  take 
active  charge  of  the  business.  Being  away 
from  the  town  wherein  it  was  conducted,  a 
portion  of  the  time  at  least  she  procured 


$1,000  was  to  be  loaned  to  the  corporation. 
She  asked  for  some  security,  and  Anderson 
wrote  out  a  pai>er,  which  recited  that  Rebec- 
ca W.  Anderson  and  William  A.  Anderson 
agreed  to  "go  security"  for  $1,200  until  1,- 
000  shares  of  stodc  of  the  defendant  corpo- 
ration was  turned  over  to  plaintiff.  The  tes- 
tlm«»y  was  that  plaintiff  objected  to  this 
document,  and  insisted  that  she  was  loaning 
the  mcaiey  and  not  buying  stock,  and  would 
not  agree  to  the  terms  of  the  writing  as  to 
the  payment  in  stock  to  be  made  her,  where- 
upon W.  A.  Anderson  agreed  to  fix  it  up; 
that  she  kept  the  paper  for  several  days, 
and  returned  with  another,  phrased  In  such 
a  manner  as  to  meet  the  conditions  of  the 
loan  transaction,  and  containing  the  state- 
ment that  she  might  have  the  option  to  ac- 
cept either  cash  or  stock  in  the  amount  of 
$1,200.  Anderson  refused  to  have  his  mother 
sign  the  document  objecting  to  the  condition 
that  the  $1,200  should  be  repaid  In  cash, 
whereupon  plaintiff  shortly  thereafter  de- 
manded the  return  of  her  money,  and 
brought  this  action.  It  will  at  once  be  seen 
that  there  was  ample  evidence  to  justify  the 
trial  court  in  concluding  that  the  transac- 
tion was  one  wherein  the  plaintiff  loaned 
$1,200  to  defendant  corporation.  Where  the 
evidence  Is  conflicting,  the  trial  judge's  con- 
chislon  must  be  taken  as  a  correct  determi- 
nation of  the  facts.  That  the  corporation 
received  the  mcmey  and  used  it  in  its  busi- 
ness, no  question  is  made  by  any  witness. 
Counsel  for  appellant  dte  a  prorlsion  of  the 
Corporate  Securities  Act  prohibiting  corpo- 
rations from  selling  or  negotiating  the  sale 
of  their  securities  until  a  permit  has  been 
issued,  but  we  fall  to  see  bow  any  conditioo 
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of  tbat  law  can  affect  tbe  rights  of  the  plain- 
tiff to  the  judgment  awarded  her.  From  tbe 
findings  of  the  court  the  corporation  bor- 
rowed the  money  from  her,  and  did  not  re- 
ceive It  on  account  of  a  stock  subscription. 
The  Judgment  la  affirmed. 

We  concnr:  CONBET,  P.  J. ;  SHAW,  J. 


(E<  Cal.  App.  431) 

PEOPLE  V.  WOOD.     (Cr.  852.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  Califoroia.    Feb.  14,  1922.) 

1.  Rape  «=3l»— One  knowingly  procuring  a 
room  for  another  to  oommlt  statutory  rape  Is 
guilty  as  a  "prlndpai." 

Pen.  Code,  {  31,  providing  that  all  persons 
directly  committing  or  aiding  and  abetting  in 
the  commission  of  a  crime  are  principals,  and 
section  971,  providing  that  persons  directly 
committing  or  aiding  or  abetting  in  the  act  con- 
stituting the  offense  shall  be  tried  and  punish- 
ed as  principals,  abrogate  the  distinction  be- 
tween an  accessory  before  tbe  fact  and  a  prin- 
cipal, 60  that  one  knowingly  procuring  a  room 
for  a  man  and  girl  for  the  purpose  of  statutory 
rape  is  himself  guilty  of  such  offense  as  a 
principal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

2.  Witnesses  «=»Z78— In  a  proseentlon  for  pro- 
curing a  room  for  witness  to  oommlt  statu- 
tory rape,  excluding  cross-examination  that 
witness  would  marry  prossoutrlx  held  not 
error. . 

Where  defendant  was  prosecuted  for  pro- 
curing a  room  for  a  state's  witness  to  aid  the 
latter  in  committing  statutory  rape,  exclusion 
of  cross-examination  whether  witness  was  go- 
ing to  marry  the  prosecutrix  or  had  expressed 
such  desire,  Aeld  not  error. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

M.  Wood  was  convicted  of  statutory  rape, 
and  he  appeals.    Affirmed. 

Eowen  Irwin,  of  Bakersfield,  and  Fams- 
worth,  McCIure  &  Burke,  of  Vlsalla,  for 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetch, 
Deputy  Atty.  Gen.,  for  the  People. 

SHAW,  J.  Defendant  and  one  James 
Moore  were  jointly  charged  by  information 
with  the  crime  of  committing  statutory  rape. 
As  to  Moore  the  Information  was  dismissed, 
and  upon  trial  defendant  was  convicted.  He 
has  appealed  from  a  Judgment  whereby  he 
was  sentenced  to  imprisonment  In  the  county 
jail  for  a  term  of  nine  months. 

11]  Appellant's  chief  contention  la  that  the 


verdict  Is  not  warranted  by  the  evidence. 
While  It  is  conceded  that  defendant  did  not 
have  sexual  Intercourse  with  the  girl  Involv- 
ed, it  conclusively  appears  from  tbe  evidence 
that  at  about  2  o'clock  in  the  morning,  de- 
fendant meeting  Moore  and  his  companion 
together,  he,  at  the  request  of  Moore,  pro- 
cured a  room  for  their  use,  to  which  he  con- 
ducted them,  and  where  they  spent  the  re- 
mainder of  the  night  until  6  o'clock,  at  which 
time,  as  agreed,  defendant  returned  and 
awakened  them.'  That,  as  shown  by  the  evi- 
dence, he  knew  the  illegal  purpose  for  which 
tbe  room  was  to  be  used,  and  knowingly  both 
aided  and  abetted  Moore  in  the  commission 
of  the  crime,  conclusively  appears. 
Section  31,  Penal  Code,  provides  that — 

"All  persons  concerned  in  the  commission  of 
a  crime,  •  •  •  -whether  they  directly  com- 
mit tbe  act  constituting  the  offense,  or  aid  and 
nbet  in  its  commission,  •  •  •  are  principals 
in  any  crime  so  committed." 

And  by  section  971,  Penal  Code,  It  is  pro- 
vided that — 

'  "All  persons  concerned  in  the  commission  of 
a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its 
commission,  though  not  present,  shall  hereaft- 
er be  prosecuted,  tried,  and  punished  as  prin- 
cipals." 

Under  these  provisions  of  tbe  Code,  It  Is 
manifest  that  it  was  the  intention  of  the  Vss- 
Islature  to  make  one  who  aids  and  abets  an- 
other in  the  commission  of  a  crime  a  princi- 
pal therein,  and  to  abrogate  th'e  distinction 
between  an  accessory  before  tbe  fact  and  a 
principal.  Not  only  as  declared  by  statute 
is  the  evidence  ample  to  justify  the  verdict 
found  by  the  jury,  but  the  case  is  not  unlike 
that  of  People  v.  Lewis,  9  CaL  App.  270,  88 
Pac.  1078,  wherein  a  conviction  rendered  un- 
der similar  circumstances  was  upheld. 

[2]  James  Moore  appeared  as  a  witness 
for  the  state,  and,  on  cross-examination  by 
api>ellant,  was  asked  if  he  was  going  to  mar- 
ry the  prosecuting  witness,  and  also  asked 
If  it  was  not  a  fact  that,  expressing  a  desire 
to  marry  the  girl,  the  district  attorney  ob- 
jected to  his  so  doing  until  after  the  trial  of 
the  case,  to  both  of  which  questions  objection 
was  sustained.  We  are  unable  to  perceive 
any  error  in  the  rulings.  The  answers  of 
tbe  witness,  whether  negative  or  affirmative, 
could  not  affect  the  question  of  defendant's 
guilt ;  and  since,  as  appears  from  the  record, 
no  promises  were  made  to  Moore  In  consid- 
eration of  his  testimony,  the  answers  could 
have  no  effect  upon  the  credibility  of  his  te»- 
timony. 

The  appeal  is  wholly  without  merit 

The  judgment  is  affirmed. 

We  concur :    CONEETY,  P.  J. ;   JAMBS,  J. 
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OCEAN  ACCIDENT  &  GUARANTEE  COR 

PORATION,  Limited,  v.  TUCKER 

et  al.    (Civ.  3583.) 


6$9 


(District  Court  of  Appeal,  Second  District,  Di- 
vision  1,  California.    Feb.  15,  1922.) 

1.  Appeal  and  error  ^:=3lOt  I  (I)  —  To  present 
case  of  oonflicting  evidence  opposing  evidence 
must  be  substantial. 

To  present  a  case  of  conflicting  evidence, 
tlie  tria]  judge's  decision  as  to  wtiicli  is  condu- 
sive,  the  opposing  evidence  must  be  substan- 
tial; a  mere  scintilla  of  evidence  or  evidence 
establishing  ground  only  for  suspicion  or  con- 
jecture not  being  sufficient. 

2.  Appeal  and  error  <8s»IOI  I  (1)— Evidence  held 
so  conflicting  a*  to  render  court's  decision 
conclusive. 

Evidence  as  to  the  cause  of  a  collision  be- 
tween motor  trucks  held  so  substantially  con- 
flicting as  to  render  the  trial  judge's  decision 
conclusive. 

Appeal  from  Superior  Cotirt,  Los  Angeles 
County;   J.  P.  Wood,  Judge. 

Action  by  the  Ocean  Accident  &  Guarantee 
Corporation,  Limited,  against  J.  P.  Tuclier 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

George  H.  Moore  and  Hubert  Starr,  botb 
of  Los  Angeles,  for  appellant 

H.  T.  Morrow,  of  Los  Angeles,  for  respond- 
ents. 

JAMES,  J.  Plaintiff  herein,  having  Insured 
a  business  firm  against  loss  which  might  be 
sustained  by  reason  of  collisions  occurring  be- 
tween motor  trucks  operated  by  it  and  other 
vehicles,  brought  this  action  to  recover  dam- 
ages from  the  defendants.  A  track  belonging 
to  the  insured  collided  on  a  public  highway 
with  a  truck  I)elonging  to  defendant  J.  P. 
Tucker.  The  former's  truck  was  damaged  In 
an  amount  in  excess  of  $1,700,  which  amount 
the  insurer  paid  and  thereby,  under  the  terms 
of  its  policy,  acquired  the  right  to  bring  this 
action.  The  judgment  of  the  court  was  in 
favor  of  defendants,  from  which  judgm^t 
plaintiff  appealed. 

[1 ,  2]  It  is  contended  upon  this  appeal  that 
there  was  ample  evidence  submitted  by  the 
plaintiff  to  show  that  the  accident  was 
caused  through  the  negligence  of  Tudcer's 
driver,  and  that  there  was  no  substantial  evi- 
dence introduced  In  contradiction  thereof. 
Brletiy  stated,  the  contention  of  appellant  is 
that  there  was  no  conflict  presented  by  the 
evidence,  and  hence  that  the  court  was  left 
without  judicial  discretion  entitling  it  to  de- 
termine the  case  in  the  manner  it  did.  We 
have  carefully -examined  the  record,  which 
exhibits  the  testimony  introduced  by  the  re- 
spective parties.  The  rule  is,  without  ques- 
tion, as  appellant's  counsel  state,  that  In  or- 
der to  present  a  case  of  conflict  the  opposing , 


evidence  must  be  of  a  substanfial  kind;  that 
a  mere  "scintilla"  of  evidence  or  evidence 
which  establishes  ground  only  for  suspicion 
or  conjecture,  is  not  sufficient.  But  we  do 
not  think  that  this  case  was  left  in  that  sit- 
uation when  It  was  submitted  to  the  trial 
Judge  for  decision.  The  two  trucks,  that  of 
the  insured  and  defendant  Tucker,  traveling 
in  opposite  directions,  collided  while  passing 
each  other  on  a  paved  highway,  which  wns 
18  feet  wide  and,  so  far  as  the  evidence 
shows,  practically  straight  The  truck  of  the 
insured  was  a  heavy  one  and  was  carrying  a 
load  at  the  time,  while  Tucker's  truck,  a 
smaller  one,  was  empty.  As  the  truv;ks  were 
passing  each  other,  the  left  front  hub  caps 
on  the  machines  came  in  contact  causing  the 
bodies  of  the  machines  to  collide,  with  the 
result  that  both  were  considerably  damaged. 
The  evidence  was  that  the  extreme  width  of 
both  machines  was  seven  feet  This  distance 
was  Included  within  the  axle  length  and  from 
hub  cap  to  hub  cap.  A  witness  who  was 
riding  with  the  driver  of  the  insured's  truck, 
and  who  was  sitting  on  the  left-hand  side 
thereof,  tteing  the  side  nearest  the  approach- 
ing truck,  testified  that  the  machine  upon 
which  he  was  riding  was  clearly  on  the  right- 
hand  side  of  the  center  of  the  paved  high- 
way ;  that  the  approaching  truck  when  with- 
in 20  feet  or  so  of  the  passing  point  swerved 
over  to  the  center  of  the  roadway ;  and  that 
the  collision  followed.  There  was  other  tes- 
timony of  measorements  which  were  made 
Immediately  after  the  collision  which,  con- 
sidering marks  left  upon  the  pavement,  locat- 
ed the  wheels  of  the  Insured's  truck  on  the 
right-hand  side  of  the  center  of  the  highway. 
These  measurements  were  made  from  the 
marks  which  the  wheels  had  apparently  left 
before  being  diverted  from  their  course  by 
the  collision.  On  behalf  of  the  defendant 
Tucker  there  was  testimony  to  the  etCect  that 
judging  from  marks  made  by  the  wheels  of 
the  latter's  truck,  Ute  left  wheels,  immediately 
preceding  the  accident,  were  6  inches  away 
from  the  center  line  of  the  road.  The  hub 
projection  on  both  machines  was  approximat- 
ed as  l>eing  4  or  5  inches.  The  driver  of  the 
Tucker  truck  testified  that  he  did  not  swerve 
or  change  his  direction  preceding  the  acci- 
dent unless  he  might  have  done  so  to  "dodge 
some  chucK  hole,"  and  that  as  the  two  ma- 
chines approached,  their  left  wheels  were 
running  close  to  the  center  of  the  road ;  that 
be  judged  there  was  room  enoogfa  to  pass; 
and  that  the  trucks  maintained  that  position 
up  to  the  time  the  collision  occurred.  He 
was  asked  the  question  as  to  whether  he 
could  state  the  position  of  his  truck  with 
respect  to  the  center  of  the  roadway,  and 
relied: 

"My  right  front  wheel,  that  was  the  side  that 
was  next  to  the  edge  of  the  road,  and  it  was 
not,  I  believe,  over  8  inches  from  the  edge  of 
the  road." 
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Ab  the  total  width  of  the  truck  was  7  feet, 
bj  the  addition  of  this  8  inches  It  would  be 
made  to  appear  that  the  Tncker  tmck  was 
occnpying  7  teet  and  8  inches  of  the  18-foot 
highway  and  hence  mast  have  been  entirely 
at  the  right  of  the  csiter  thereof  at  the 
time.  We  have  suggested  enough,  we  think, 
as  to  what  the  record  shows  with  respect  to 
the  evidence,  to  demonstrate  that  the  court 
bad  before  it  a  situation  of  substantial  con- 
flict It  follows  that  the  decision  of  the  trial 
Judge  as  to  the  facts  must  be  here  deemed 
concluslTe.  We  think  that  in  the  court's 
rulings  on  the  admission  and  rejection  of  tesi- 
timony  no  substantial  error  was  committed. 

The  Judgment  is  affirmed. 

We  concur:  CONREY,  P.  J.;  SHAW,  3. 


(56  Cat.  App.  414) 

ANDREWS  et  ox.  v.  SAN  DIEQO  ELECTRIC 
RY.  CO.    (Civ.  4l4d.) 

(DiBtrlet  Court  of  Appeal,  First  District,  Divi- 
slon  1,  California.    Feb.  14, 1922.) 

Carriers  «=>3I8(I0)  ^  VenNot,  llndlaa   that 
street  ear  started  while  passeager  was  alight- 
ing, sustaineit. 
In  an  action  for  injuries  to  a  street  car 
passenger,  evidence  held-  to  sustain  a  verdict 
finding  that  the  passenger  was  thrown  to  the 
ground  when  the  car  started  while  she  was  in 
the   act   of   alighting   therefrom,   and   not,   as 
contended  by  defendant,  that  she  attempted  to 
alight  while  the  car  was  in  motion. 

Appeal  from  Superior  Coiurt,  San  Diego 
County;   S.  M.  Marsh,  Judge. 

Action  by  Thomas  Andrews  and  wife 
against  the  San  Diego  Blectrlc  Railway  Com- 
pany to  recover  damages  for  personal  in- 
juries. Judgment  for  th'e  plaintiff,  and  de- 
fendant appeala    Affirmed. 

Read  G.  Dilworth,  of  Coronado,  and  Titus 
Sc  Macomber  and  V.  F.  Bennett,  all  of  San 
Diego,  for  appellant 

E.  B.  Drake,  of  Los  Angdes,  and  B.  V. 
Wlnnek,  of  San  Diego,  for  respondents. 

KERRIGAN,  J.  This  ia  an  appeal  from 
a  judgment  entered  ujion  a  verdict  in  favor 
of  the  plaintiffs  in  an  action  for  damages  for 
personal  injuries  suffered  by  plaintiff  Celta 
E.  Andrews  in  a  so-called  "step  aeddent"  al- 
leged to  have  occurred  through  the  negligent 
operation  by  the  defendant  of  one  of  its 
street  cars  in  the  city  of  San  Diego. 

The  simple  questions  in  the  case  for  the 
jury  were.  Did  said  plaintiff  attempt  to 
alight  from  the  car  while  it  was  In  motion, 
or  was  the  car  started  while  she  was  In  the 
act  of  alighting? 


There  Is  evidence  In  the  record  supporting 
both  an  affirmative  and  a  negative  answer  ta 
each  of  these  questions.  The  victim  of  tlie 
accident  testified  in  part  aa  follows: 

"Q.  In  other  words,  the  car  stopped  you  mean 
when  it  came  up  to  Ninth  street?  A.  Tea, 
sir.    *    •    • 

"Q.  Wen,  then,  what  did  yon  do,  if  anything, 
towards  getting  off?  A.  Stepped  down  from 
the  platform  on  to  the  top  step  of  the  ear. 

"Q.  What  happened  then?  A.  The  car  start- 
ed and  threw  me  to  the  ground.    •    *    * 

"Q.  Did  you  know  that  it  was  going  to  start? 
A.  No,  sir.    •    •    • 

"Q.  Now,  did  any  one  say  anything,  was  any- 
thing said  to  you  by  any  one  at  the  time  you 
were  disembarking  or  leaving  this  car?  A.  As 
I  was  falling  from  the  car  some  one  said,  1>on't 
get  off,  lady.' 

"Q.  What  was  the  car  doing  at-  the  time  yoa 
were  told  not  to  get  off?  A.  It  had  start- 
ed.   ••    • 

"Q.  Now,  after  that  occurred,  I  mean  after 
the  conductor  or  whoever  it  wag  made  the  re- 
mark, 'Don't  get  off,  lady,'  or  words  to  that 
effect,  were  yon  able  to  recover  yourself  and 
keep  from  falling  at  that  time?    A.  No,  sir." 


The  evidence  of  other  witnesses  called  by 
the  plaintiffs  corroborated  this  testimony. 
Defendant  appears  to  contend  that  the  evi- 
dence shows  without  conflict  that  the  car  had 
traveled  50  feet — the  length  of  the  car — be- 
tween the  time  it  had  stopped,  started,  and 
stopped  again,  and  that  the  injured  plaintiff, 
who  got  off  at  the  middle  of  the  car,  and  who 
was  found  lying  alongside  of  It  25  feet  from 
such  point  of  exit,  must  of  necessity  have 
stepped  off  the  car  while  it  was  in  motion. 
But  In  this  respect  we  think  def^idant  is  la 
error.  There  is  a  conflict  in  the  evidence 
upon  this  point,  some  of  the  witnesses  testify- 
ing that  the  car  had  moved  forward  about 
25  feet  only  from  the  time  plaintiff  arose 
from  her  seat  for  the  puriMse  of  alighting 
until  the  car  stopped  again. 

Nor  Is  there  any  merit  in  the  daim  of  de- 
fendant that  the  undisputed  evidence,  show- 
ing that  as  the  plaintiff  lay  upon  the  ground 
her  feet  were  pointed  towards  the  front  of 
the  car,  proves  conclusively  that  she  at- 
tempted to  alight  after  the  car  had  started. 
In  fact  as  counsel  for  the  plaintiffs  well 
says.  It  would  tend  to  show  the  contrary: 
for  if  the  car  was  standing  and  then  started 
up  while  the  passenger  was  upon  the  step 
In  the  act  of  alighting,  It  would  jerk  ber 
feet  from  under  her,  resulting  In  a  fall  with 
the  feet  forward;  while,  on  the  other  hand. 
If  she  did  not  attempt  to  leave  the  car  vntil 
after  It  was  in  motion,  the  effect  would  be  to 
retard  the  moticm  of  her  feet  and  allow  the 
rest  of  the  body  to  move  forward,  resaitlag 
in  a  fall  head  forward,  i.  e,,  in  the  direction 
of  the  moving  car.  But  In  any  event  thew 
matters  were  for  the  consideration  of  Qm 
jury;    and  an  examination  of  the  record 
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leaves  no  donbt  In  onr  minds  tbat  the  verdict 
is  supported  by  tlie  evidence. 
Tlie  judgment  Is  therefore  affirmed. 

We  concur:  TrLER,P.J.;  RICHARDS,!. 


(56  Cal.  App.  428) 

PEOPLE  V.  ELLENA.  (Cr.  830.) 

(District  Conrt  of  Appeal,  Second  District,  Di> 
vision  1,  California.    Feb.  14, 1922.) 

1.  Criminal  law  «s>ll86(4)— DefeMlva  lafor- 
mation  not  misleading  a*  te  erine  ohajnad, 
not  raverslble  error. 

An  information,  defective  because  of  typo- 
graphical errors,  but  sufficient  to  apprise  de- 
fendant tliat  he  was  charged  with  the  sale  of 
wine  contrary  to  an  ordinance.  Stating  the 
number  and  title  thereof,  and  alleging  the  act 
to  be  contrary  to  the  form,  force,  and  effect  of 
the  statute,  whereas  it  was  in  violation  of  an 
ordinance,  held  not  to  have  misled  or  preju- 
diced defendant  so  that  it  most  l>e  apbeld  un- 
der Const,  art.  6)  I  i%. 

2.  Intoxicating  llquon  «S3236(I3)— Evldenoe 
held  to  show  that  liquor  sold  was  Intexloat- 
Ing. 

Evidence  held  sufficient  to  show  liqnor  sold 
was  intoxicating,  aside  from  evidence  that  the 
vtine  contained  alcohol  when  analysis  was 
made  about  80  days  after  its  sale,  objected  to 
becanse  wine  may  have  been  nnfermented  at 
time  of  sale. 

3.  Criminal  law  4=3459— Witness  tasting  liq- 
uor and  knowing  Its  taste  la  qnallfled  to  state 
its  character  as  wine. 

A  witness  partaking  of  the  liquor  sold,  and 
knowing  the  taste  thereof,  is  qualified  to  tes- 
tify to  its  character  as  wine. 

4.  Criminal  law  «s»304(20)— CenrU  take  Ju- 
dicial notice  that  wine  contains  varying  quan- 
tities of  alcohol. 

The  character  of  wine  is  so  well  known 
that  courts  vriU  take  judicial  notice  that  it 
contains  alcohol  in  varying  quantities. 

5.  Intoxicating  liquors  ^s>242— Part  of  Judg- 
ment providing  that  defendant  be  Imprison- 
ed for  nonpayment  of  fine  for  longer  term 
tlian  he  oould  Itave  been  sentenced  for  the 
crime  Is  void. 

Feu.  Code,  i  1205,  provides  that  a  judg- 
ment that  defendant  pay  a  fine  may  direct  im- 
prisonment until  fine  is  satisfied,  but  must  spec- 
ify the  extent  of  imprisonment  which  most 
not  exceed  one  day  for  every  $2  of  fine,  nor 
extend  beyond  term  for  whidi  defendant  might 
be  sentenced  to  imprisonment  for  the  offense, 
BO  that  a  judgment  fixing  a  $600  fine  for  an 
offense  where  power  to  imprison  is  limited  to 
seven  months,  while  valid  as  to  the  fine,  is 
void  as  to  provision  for  imprisonment  for  800 
days  if  not  paid. 

Api>eal  from  Superior  Court,  San  Bernar- 
dino County ;   J.  W.  Curtis,  Judge. 


.  ELLEKA  701 

P.) 

John  Ellena  was  convicted  of  violation  of 
a  county  liqnor  ordinance,  and  he  appeals. 
Reversed  as  to  imprisonment  for  nonpayment 
of  flne^  otherwise  affirmed. 

Jesse  R.  Shafer,  of  Los  Angeles,  and  A.  S. 
Maloney,  of  San  Bernardino,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman, 
of  Los  Angeles,  for  the  People. 

SHAW,  J.  Upon  an  information  charging 
him  therewith,  defendant  was  convicted  of 
the  violation  of  an  ordinance  of  San  Bernar- 
dino county  which  made  it  unlawful  for  any 
person  within  said  county,  outside  of  munic- 
ipal corporations,  to  sell,  offer  for  sale,  de- 
liver, or  give  to  another  intoxicating  liquor 
of  any  kind  or  In  any  quantity  whatsoever, 
subject  to  certain  exceptions  not  here  in- 
volved. The  ordinance  defined  the  term  "'in- 
toxicating liquor,"  as  used  therein,  to  include 
any  and  all  spirituous,  vinous,  and  malt  liq- 
uors, without  regard  to  alcoholic  content; 
and  further  provides  that  any  person  violat- 
ing any .  of  the  provisions  of  the  ordinance 
shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  $600,  or  by  imprisonment  in  the 
county  jail  of  San  Bernardino  county  for  not 
more  than  seven  months,  or  be  punished  by 
both  such 'fine  and  Imprisonment. 

Upon  trial  defendant  was  convicted,  as 
charged  In  the  information,  of  the  sale  and 
delivery  of  wine,  contrary  to  the  provisions 
of  the  ordinance,  and  thereupon  it  was  ad- 
judged "that  the  said  John  Ellena  be  pimish- 
ed  by  payment  of  a  fine  of  $600  and,  in  de- 
fault thereof,  by  imprisonment  in  the  cotmty 
jail  of  the  county  of  San  Bernardino,  one  day 
for  each  $2  of  said  fine."  From  this  judgment 
he  has  appealed. 

[1]  His  first  contention  Is  tbat  the  informa- 
tion fails  to  state  facts  sufficient  to  constitute 
a  public  offense.  While,  due  to  typographical 
errors  or  otherwise,  the  Information  Is  de- 
fective, nevertheless  It  is  clearly  sufficient  to 
apprise  defendant  of  the  fact  that  he  was 
charged  with  a  violation  of  the  ordinance  in 
that  he,  at  a  specified  time  and  place,  bad 
sold,  furnished,  and  delivered  tntoxlcatlng 
liquor,  to  wit,  wine,  contrary  to  the  ordi- 
nance, the  number  and  title  of  which  was 
stated,  all  of  which  it  is  alleged  In  the  In- 
formation was  contrary  to  the  form,  force, 
and  effect  of  the  statute  In  such  cases  made 
and  provided.  Of  course,  the  offense  charged 
was  not  contrary  to  the  statute,  but  in  viola- 
tion of  the  ordinance.  In  no  event  could  the 
alleged  defects  In  the  Information  have  mis- 
led defendant  or  have  resulted  in  any  preju- 
dice to  him.  Hence,  under  section  4%  of  ar- 
ticle 6  of  the  Constitution,  we  must  hold  ap- 
pellant's contention  upon  this  point  without 
merit. 

[2-4]  It  Is  next  Insisted  that  the  evidence  is 
insufficient  to  support  the  verdict.     It  ap- 
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pears  the  wine  was  sold  and  delivered  by  the 
defendant  on  January  S,  1921,  and  that  no 
analysis  thereof  was  made  until  about  March 
26tb  following,  at  wblch  time,  as  shown  by 
the  analysis,  It  contained  from  7  to  13  per 
cent,  alcohol.  Appellant's  contention  is  that 
at  the  time  of  Its  purchase  it  may  have  been 
unfermented  grape  Juice  from  which  there 
was  an  absence  of  alcoholic  content.  Omit- 
ting, however,  all  reference  to  the  testimony 
as  to  the  analysis  made  of  the  beverage,  there 
was  sufficient  evidence  upon  which  the  jury 
were  entitled  to  base  their  verdict  of  guilty. 
The  purchaser  thereof  and  another  with  him 
at  the  time  of  the  purchase  tasted  the  con- 
tents of  the  containers,  and  testified  that 
they  knew  the  taste  of  wine,  and  that  the 
beverage  so  purchased  and  delivered  to  them 
was  wine,  the  character  of  which,  as  said  In 
People  T.  Mueller,  168  Cal,  526,  143  Pac.  750, 
is  so  well  known  that  a  court  will  take  judi- 
cial notice  of  the  fact  that  it  contains  alcohol 
In  varying  quantity,  and  that  a  witness  par- 
taking of  the  same  and  knowing  the  taste 
thereof  is  qualified  to  testify  to  Its  character 
as  wine. 

It  Is  further  insisted  that  the  evidence 
fails  to  show  the  ofTense  to  have  been  com- 
mitted in  San  Bernardino  county  and  out- 
side of  a  municipal  corporation.  There  is  no 
merit  in  this  contention,  since  it  appears 
that  the  wine  was  purchased  at  defendant's 
home  near  Etiwanda,  in  San  Bernardino 
county,  which  place  was  not  an  incorporated 
city  or  town. 

[S]  Lastly,  it  is  insisted  that  the  Judgment 
was  excessive,  in  that  it  provided  for  a  fine 
of  $600  as  provided  by  the  ordinance,  and,  in 
default  thereof,  that  defendant  be  imprisoned 
in  the  county  Jail  one  day  for  each  $2  of  said 
fine,  the  effect  of  which  was,  unless  the  fine 
be  paid,  to  subject  defendant  to  imprisonment 
for  a  term  of  300  days,  whereas  under  the 
provisions  of  the  ordinance  the  power  to  im- 
prison defendant  was  limited  to  not  more 
than  seven  months.  Section  1205  of  the 
Penal  Code  provides  that — 

"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until 
the  fine  be  satisfied.  But  the  judgment  must 
specify  the  extent  of  the  imprisonment  which 
must  not  exceed  one  day  for  every  two  dollars 
of  the  fine,  nor  extend  in  any  case  beyond  the 
term  for  which  the  defendant  might  be  sen- 
tenced to  idprisonment  for  the  offense  of  which 
he  has  been  convicted." 

And  in  People  v.  Pera,  36  Cal.  App.  292, 171 
Pac.  1091,  which  was  a  similar  case  involving 
a  like  question,  the  court  held  that  the  Judg- 
ment, in  80  far  as  it  imposed  the  imprison- 
ment, was  void  for  the  reason  that  the  im- 
prisonment imposed  was  for  a  term  in  excess 
ot  that  fixed  as  a  penalty  for  the  offense. 
The  limit  of  imprisonment  under  the  ordi- 
nance was  210  days,  notwithstanding  which 
(act  the  sentence,  npon  default  in  payment  of 


the  One,  was  900  days.  Hence  it  follows  that 
the  court,  under  the  ordinance,  had  no  power 
to  render  a  Judgment  whereby  d^efendant  was 
sentenced,  in  default  of  payment  of  the  fine, 
to  serve  800  days  in  Jail. 

From  what  is  said  it  follows  that,  in  the 
opinion  of  the  court,  the  information,  though 
irregular  in  form,  was  snfflcient  to  fully  ac- 
quaint defendant  of  the  charge  upon  which 
he  was  to  be  tried;  that  the  evidence  was 
sufficient  to  Justify  the  verdict;  that  the 
Judgment,  in  so  far  as  it  imposed  the  fine  of 
$600,  was  regular  and  v^lld,  but,  in  so  far  ab 
it  adjudges  that  in  case  of  default  in  pay- 
ment of  the  fine,  defendant  should  be  Im- 
prisoned for  300  days,  it  is  void.  It  is  there- 
fore ordered  that  that  part  of  the  Judgment 
providing  that  defendant.  In  dt-fault  in  the 
payment  of  the  fine  imposed,  be  imprisoned 
in  the  county  Jail  of  the  county  of  San  Ber- 
nardino one  day  for  each  $2  of  said  fine  be 
reversed  and  annulled;  otherwise  the  Judg- 
ment) Is  affirmed.    People  v.  Pera,  supra. 

We  concur:    CONRET,  P.  J.;  JAMBS,  J. 


(66  Cal.  App.  436) 

RENFRO  V.  HARE.    (Civ.  3686.) 

(.District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Feb.  14,  1922.) 

Appeal  and  error  ^=3781(5)— Appeal  In  alae- 
tlon  contest  dismissed  as  presenting  merely 
moot  question,  where  respondent  was  reoallsd 
and  appellant  elected  as  successor  pending 
appeal. 
Appeal  from  judgment  (or  plaintiff  in  action 
involving    election   contest   will    be   dismissed, 
where,   pending  appeal,   the   plaintiff   was   re- 
called and  the  defendant  was  elected  as  his  suc- 
cessor, and  will  not  be  decided  merely  for  the 
purpose  of  incidentally  determining  who  shall 
pay  the  costs  on  appeaL 

Api)eal  from  Superior  Court,  Kern  County; 
T.  N.  Harvey.  Jndge. 

Consolidated  actions  by  W.  S.  Renfro 
against  C.  A.  Hare.  Judgment  for  plalnUff, 
and  defendant  appeals.    Appeal  dismissed. 

Jackson  Mahon,  of  Bakersfleld,  for  appe- 
lant 

Rollln  Laird  and  Rowen  Irwin,  Iwth  of 
Bakersfleld,  for  respondent 

CONRET,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  Judgment  rendered  in  two 
consolidated  cases  involving  a  contested  elec- 
tion for  the  oflSce  of  councUman  of  the  Fourth 
ward  of  the  city  of  Bakersfleld.  Since  the 
cause  was  submitted  for  decision,  it  has  been 
suggested  by  counsel  for  respondent  that, 
since  the  Judgment  was  entered,  a  recall  elec- 
tion has  been  held  in  which  respondent  was 
recalled  and  appellant  was  elected  as  his  snc- 
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cessor;  that  therefore  the  appeal  now  pre- 
sents only  a  moot  qaestlon.  While  conceding 
the  facts  so  stated,  counsel  for  appellant  de- 
clines to  consent  to  a  dismissal  of  the  appeal. 

As  the  appeal  Is  no  longer  a  contest  in- 
TOlTlng  the  determination  of  adversary 
rights,  it  must  be  dismissed  unless,  as  sug- 
gested, we  are  required  to  retain  and  decide 
Uie  questions  presented  solely  for  the  purpose 
of  incidentally  determining  who  Shall  pay  the 
costs  on  appeal.  It  is  settled  to  the  contrary 
in  this  state.  Nelson  ▼.  Nelson,  153  Cal.  204, 
94  Pac.  880. 

The  appeal  la  dismissed. 

We  concur:   SHAW,  J.;  JAMBS,  J. 


(S6  Cal.  App.  484) 

PEOPLE  V. 


KINQ.     (Cr.  1017.) 


(District  Court  of  Appeal,  B^rst  District,  Di- 
riaion  2,  CaUfornia.    Feh.  16,  1022.) 

1.  Criminal  law  «=>I032(5)— Defect  la  ladlet- 
■Mt  for  rapo  hsid  not  to  require  reversal 
Ib  absence  of  demurrer. 

Omission  of  the  word  "did"  from  an  in- 
dictment for  rape,  "then  and  there  willfully, 
unlawfully  and  feloniously  have  and  accomplish 
an  act  of  sexual  intercourse,  etc.,"  did  not  re- 
quire a  reversal  of  a  conviction,  where  no  de- 
murrer was  interposed  and  the  first  objection 
to  its  sufficiency  was  made  upon  appeal,  as  the 
error  could  not  have  misled  the   accused. 

2.  Criminal  law  «=3ll86(3)— Error  la  Indlot- 
■•Ht  wbldi  does  net  prevmt  full  Informs- 
tloa  as  to  cbargs  not  reversible  error. 

Any  error  In  an  indictment  which  does  not 
prevent  a  defendant  of  common  understanding 
from  being  fully  informed  as  to  the  charge 
against  him,  and  enabled  to  prepare  for  his 
defense,  and  is  not  prejudicial  to  his  substan- 
tial rights,  is  not  cause  for  reversal  in  view 
of  Pen.  Code,  fS  060,  1258,  and  1404,  relating 
to  disregard  of  technical  errors. 

3.  Crinflnai  law  «=3564(l)— Evidenoe  held  saf- 
flciftnt  to  prove  venue  in  rape  ease. 

In  prosecution  for  rape,  evidence  held  suf- 
ficient to  prove  the  venue  laid  in  the  informa- 
tion. 

4.  Rape  ^b54CI)— Story  of  proseoutrix  bold 
not  so  Improbable  as  to  require  corrobora- 
tion. 

In  proeecution  for  rapf  upon  stepdaughter, 
story  of  prosecutrix  hdd  not  so  improbable  as 
to  require  corroboration. 

5.  Rape  «»54( I)— Testimony  of  proseoutrix 
need  not  be  corroborated. 

Testimony  of  prosecutrix  in  rape  case  need 
not  be  corroborated  unless  improbable. 

6.  Criminal  law  «=3l  I6»(S)— Striking  ent  evi* 
deaoe  and  Instniotlng  Jury  bold  to  remove 
any  prejudlee  from  admission  of  evidenoe. 

Any  error  of  the  court,  in  a  prosecution  tor 
rape,  in  admitting,  testimony  as  to  other  simi- 
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lar  acts  of  accused  with  the  prosecutrix,  was 

cured   by    strilcing    such    testimony    from    the 

record  upon  motion  by  accused  and  instructing 

the  jury  not  to  consider  It 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  liOuls  H.  Ward, 
Judge. 

Raj-den  King  was  convlctecl  of  rape,  and 
appeals.    Afilrmefd. 

Alfred  J.  Hennessy  and  Marion  J.  Maznran, 
both  of  Snn  Francisco,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

LANGDON,  P.  J.  This  Is  an  appeal  from 
a  Judgment  of  conviction  of  the  crime  of 
rape  and  from  the  order  of  the  ti'ial  court 
denying  a  new  triaL  'The  offense  was  com- 
mitted against  the  stepdaughter  of  defend- 
ant, a  girl  of  the  age  of  15  years. 

Defendant's  first  contention  Is  that  the  In- 
formation is  insufficient  The  allegation  of 
which  complaint  la  made  is  as  follows: 

"The  said  Hayden  King  on  or  about  the  1st 
day  of  May,  A.  D.  nineteen  hundred  and  twen- 
ty-one, at  the  said  dty  and  county  of  San 
Francisco,  State  of  California,  then  and  there 
willfully,  unlawfully  and  feloniously  have  and 
accomplish  an  act  of  sexual  intercourse  with 
and  upon  one.    •    •    • " 

The  omission  of  the  word  "did"  before  the 
words  "have  and  accomplish"  is  asserted  to 
be  fatal  to  the  information.  At  the  trial,  the 
defendant  waived  the  reading  of  the  Infor- 
mation, a  copy  of  same  was  given  him,  and 
thereupon  he  entered  a  plea  of  "not  guilty." 
No  demurrer,  either  general  or  special,  was 
interposed,  nor  was  there  any  motion  in  ar- 
rest of  Judgment,  and  the  first  objection  to 
the  sufllciency  of  the  information  Is  made  up- 
on appeal.  The  Jury  was  carefully  instruct- 
ed as  to  the  statutory  definition  of  rape  and 
the  law  governing  the  commission  of  the 
same,  and,  in  the  light  of  such  instructions, 
brought  In  a  verdict  finding  the  defendant 
"guilty  of  the  crime  of  felony,  to  wit,  rape, 
as  charged  in  the  Information." 

[1,21  Under  all  these  facts,  we  think  the 
omission  of  this  word  from  the  lnfonnati(m 
does  not  warrant  a  reversal  of  the  Judgment. 
In  the  first  place,  the  error  was  clearly  a 
clerical  one  and  could  not  have  misled  Ihe 
defendant  in  any  way.  An  error  which  does 
not  prevent  a  defendant  ot  common  under- 
standing from  being  fully  informed  as  to  the 
charge  against  him  and  enabled  to  prepare  for 
his  defense  is  clearly  not  prejudicial.  Bish- 
op's New  Crlm.  Proc.  {|  356,  357.  E^jrther- 
more,  it  is  apparent  that  the  information 
would  have  been  beyond  criticism  had  the 
verbs  "have"  and  "accomplish''  been  used  in 
the  past  tense.  In  other  words,  had  the  In- 
formation read:  "The  said  Hayden  Kiug 
had  and  accomplished  an  act  of  sexual  in- 
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tercoarae.  •  •  •«•  We  are  confronted, 
then,  with  a  mere  grammatical  error,  the  use 
of  the  present  tense  of  a  verb  Instead  of  the 
past  tenae.  Such  an  error  will  not  vitiate 
Ou  informatlMi  in  a  case  like  the  present 
where  the  meaning  la  apparent  and  where  the 
defendant  coold  not  have  been  and  was  not 
misled.    Blshc^'s  New  Crlm.  Proc.  {  354. 

The  authorities  cited  by  api>eUant  from 
other  Jurisdictions  are  not  even  of  persuasive 
force  upon  this  question  in  California,  for 
the  reason  that  this  precise  objection  has 
been  considered  and  passed  upon  adversely  to 
appellant's  contention  by  our  Supreme  Court 
In  the  case  of  People  y,  Haagen,  139  CaL  115, 
72  Pac.  836.  In  that  case,  as  in  the  present 
case,  the  Information  omitted  the  word  "did" 
and  charged  that  the  defendant  "willfully 
and  unlawfully  have  in  his  possession  and 
teU  a  certain  quantity'  of  fresh  salmon,  con- 
trary. *  •  • "  It  was  there  held  that  in 
the  light  of  the  provisions  of  sections  960, 
1258,  and  1404  of  the  Penal  Code,  the  conten- 
tion of  the  appellant  with  reference  to  this 
matter  was  without  merit  because  he  had  not 
been  prejudiced  in  respect  to  a  substantial 
right.  The  same  reasoning  applies  in  the 
present  case  and  the  objection  urged  by  the 
appellant  is  without  merit 

[8]  The  second  objecti<m  made  by  the  ap- 
pellant is  that  the  evidence  is  insufficient  to 
prove  the  venue  laid  in  the  Information. 
This  objection  is  without  merit  in  view  of 
the  following:  All  the  testimony  is  to  the  ef- 
fect that  the  assault  to<^  place  at  "1230  O'- 
Farrell  street,"  but  appellant  contends  that 
there  la  no  testlm<Hiy  In  the  record  that  this 
street  is  in  the  city  and  county  of  San  Fran- 
cisco.   We  find  that  the  prosecutrix  testified: 

"Q.  And  when  did  yon  come  to  San  Francis- 
co? A.  I  went  to  Stockton  on  about  the  22d 
of  February,  and  they  (ber  mother  and  sisters) 
moved  to  San  Francisco  on  the  28th.  Q.  And 
yon  came  down  about  that  same  time,  did  you? 
A.  Yes.  Q.  And  at  that  time  you  bad  moved 
to  1250  O'FarreU  street?  A.  Yes.  Q.  And 
lived  there,  then,  throngh  March  and  April? 
A.  Yes." 

The  sister-in-law  of  the  defendant  testified 
that  the  defendant  and  his  wife  moved  to 
1200  O'FarreU  street  on  February  27th;  that 
they  moved  "here"  on  said  date;  that  for 
several  days  previous  defendant  had  been 
searching  for  an  apartment  in  San  Francisco. 
Mrs.  Kate  O'Connor  testified  that  she  was  a 
policewoman  of  this  city  and  connty;  that 
<m  May  1,  1920,  she  received  "a  call  or  in- 
struction to  go  to  1250  O'FarreU  street,  in 
this  city"  and  out  of  the  call  developed  the 
prosecution  in  this  case. 

It  la  quite  apparent  from  the  foregoing,  as 
well  as  from  numerous  other  matters  appear- 
ing in  the  record,  that  1250  O'Farrell  street, 
the  place  where  the  offense  was  committed.  Is 
in  the  dty  and  county  of  San  EVandaoo. 

[4]  The  further  points  urged,  that  the  girl's 
story  is  improbable  and  that  It  required  cor- 


roboration, are  wlfhont  merit  The  girl  tcM 
a  convincing  story.  Her  mother  was  mar- 
ried to  the  defendant  and  had  left  the  dty' 
on  the  night  of  the  assault,  stating  that  she 
was  going  to  Los  Angeles.  Her  young  daugh- 
ter and  defendant  had  accompanied  her  to 
the  railroad  station.  After  the  mother's  de- 
parture, the  defendant  took  the  girl  to  a  the- 
ater and  later  to  a  restaurant,  and  the  two 
returned  to  their  apartment  about  midnight 
There  was  no  other  person  in  the  apartment 
At  the  trial,  the  child  told  in  detail  of  the 
assault  and  "bt  how  she  bad  cried  and  plead- 
ed with  the  defendant  to  leave  her  alone. 
These  outcries  were  heard  by  a  womaB  in 
the  apartment  below,  who  bad  no  interest  In 
the  matter  at  all  and  who  did  not  know -the 
defendant  This  woman,  totally  disinterest- 
ed, and  whose  testimony  stands  uncontradict- 
ed, testified  that  she  had  heard  the  arrival 
home  about  midnight  and,  shortly  after- 
wards, the  sobbing  and  pleading  in  a  girl's 
voice,  to  wlilch  the  defendant  had  answered 
that  if  she  would  lie  still  he  would  not  hurt 
her.  She  reported  this  matter,  on  the  fol- 
lowing morning,  to  the  manago'  of  the  apart- 
ment, who  investigated  and  notified  the  po- 
lice. This  woman  and  the  woman  who  was 
managing  the  apartment  had  absolutely  no 
interest  in  the  matter,  and  their  testimony 
is  of  much  persuasive  force.  It  Lb  true  that 
the  prosecutrix,  upon  first  being  questioned 
by  the  manager  of  the  apartment  and  by  the 
policewoman,  stated  that  her  crying  and 
pleading  was  because  the  defendant  had  been 
trying  to  force  her  to  take  some  medicine, 
and  at  that  time  denied  that  defendant  had 
committed  the  offense  of  whidi  he  was  con- 
victed. Later,  however,  she  told  the  whole 
story  at  the  detention  home,  and  also  stated 
that  the  defendant  had  coached  her  to  tell 
the  first  story  which  she  had  told;  that  she 
had  consented  to  do  so  and  to  shield  him  be- 
cause he  had  told  ber  that  she  would  be  sent 
to  a  reform  school  If  the  facts  become  known. 
We  see  nothing  improbable  in  the  record. 
There  is  not  the  slightest  evidence  of  nialice. 
nor  of  any  motive  on  the  part  of  the  prosecu- 
trix to  testify  falsely ;  on  the  contrary,  she 
was  desirous  of  slilelding  the  defendant 
and  the  facts  were  developed  throngh  the  re- 
port of  the  woman  who  had  heard  the  sob- 
bing and  crying  of  the  child  on  the  night  of 
the  assault 

[I]  It  was  not  necessary  for  the  story  of 
the  prosecutrix  to  be  corroborated.  People 
v.  Mayes,  66  Cal.  697,  6  Pac.  691,  56  Am. 
B^.  126. 

The  testimony  regarding  the  consummation 
of  the  act  itself  is  ample,  and  the  point  made 
by  appellant  In  reference  to  tliis  matter  is 
without  merit  The  girl  testified  fully  as  to 
the  details  of  the  accomplishment  of  the  act 
charged  against  the  defendant  and  she  alao 
stated,  in  response  to  a  question  by  the  court 
that  she'  understood  the  meaning  of  the  term 
"sexual  Intercourae^"  and  that  the  deftadant 
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bad  BccompUsbed  It  with  ber.  It  Is  true,  as 
•.contended  by  ai^ellant,  that  the  medical  tes- 
timony in  the  record  ia  uncertain  and  un- 
satisfactory, as  it  necessarily  must  be  in  cas- 
es of  this  nature  not  involving  actiial  rio- 
lence.  Standing  al<me,  it  might  leave  a  doubt 
as  to  the  accomplishment  of  the  act  at  the 
time  charged;  but,  in  our  opinion,  the  rec- 
ord is  BufBcient  upon  this  question,  quite  in- 
dependently of  the  medical  testimony. 

[6]  The  trial  court  admitted  testimony  re- 
lating to  other  similar  acts  of  the  defendant 
with  the  prosecutrix.  The  respondent  con- 
tends that  such  testimony  was  admissible  as 
showing  an  adulterous  dlspoeitlon,  under  au- 
thorities which  are  cited  to  us;  the  appel- 
lant, oa  the  other  hand,  contends  that  the 
testimony  was  Improperly  admitted,  being 
evidence  of  other  crimes.  It  is  unnecessary 
to  discuss  this  evidence  in  detail,  or  to  pass 
upon  its  admissibility  under  the  facts  of  this 
case,  because  the  court  upon  motion  of  coun- 
sel for  the  defendant,  struck  tram  the  record 
all  such  testimony  and  very  carefully  and 
folly  instructed  the  jury  that  it  was  not  to 
consider  such  testimony  and  that  none  of 
these  matters  were  a  part  of  the  record 
against  the  defendant.  We  must  assume  that 
the  Jury  obeyed  these  instructions. 

There  are  no  other  matters  requiring  dis- 
cussion. We  find  no  error  in  the  record 
which  would  warrant  a  reversal  of  this  Judg- 
ment, and  the  same  is  affirmed. 

We  concur:  NODRSBt  J.;  STUBTD- 
VAKT,  J. 

(56  Cal.  App.  445) 

PEOPLE  V.  DINOLE.     (Cr.  843.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision  2,   Calltomla.      Feb.   14,   1922.) 

1.  Municipal  Mrperatlons  «sb707  —  Evidenoa 
held  to  sMstain  conviction  for  driving  auto> 
mobile  while  nndar  the  Influence  of  iatoxN 
eating  liquor. 

In  a  prosecution  for  driving  an  automobile 
while  under  the  influence  of  intoxicating  liquor 
in  violation  of  St  1919,  p.  214,  {  17,  evidence 
held  to  justify  conviction  in  that  it  was  suffi- 
cient to  show  that  defendant  was  so  far  under 
the  influence  of  intoxicants  that  to  an  appreci- 
able degree  he  bad  lost  the  ability  to  drive 
the  car  in  the  manner  that  an  ordinarily  pm- 
<leDt  and  cautiouB  person  in  the  full  possession 
of  bis  faculties,  and  asing  due  care,  would  have 
driven  it  under  like  conditions. 

2.  Municipal  corporations  «=»707— Statute  de- 
nouncing driving  of  autonoliila  while  "under 
the  influence  of  IntoNloaitlng  llipioi".  oca- 
•trued. 

Where  intoxicating  liquor  has  so  far  affect- 
ed the  nervons  system,  brain,  or  muscles  of  the 
driver  of  an  automobile  as  to  impair  to  an 
appreciable  degree  his  ability  to  operate  an 
automobile  in  a  manner  that  an  ordinarily  pru- 


dent and  cautions  man  in  the  full  possession  of 
his  faculties  using  reasonable  care  would  drive 
a  similar  vehicle  under  like  conditions,  the 
driver  is  "under  the  influence  of  intoxicating 
liquor,"  within  St.  1919,  p.  214,  f  17,  denounc- 
ing the  driving  of  an  automobile  wbUe  "under 
the  influence  of  intoxicating  liquor." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Under 
the   Influence   of  Liquor.] 

3.  Criralnal  taw  «=3730  (3)— Efforts  of  prose- 
cuting  attorney  to  Introduce  inadmissible  evi- 
dence held  not  ground  for  reversal. 

In  prosecution  for  driving  automobile  while 
intoxicated,  in  which  the  proprietor  of  a  re- 
sort testified  that  defendant  while  therein 
shortly  before  his  arrest  drank  nothing  bat 
near-beer  and  walked  and  talked  properly,  the 
action  of  the  prosecutor  in  exhibiting  to  wit- 
ness during  cross-examination  a  bottle  with 
label  stating  alcoholic  contents  thereof  to  be  25 
per  cent,  held  not  misconduct  constituting 
ground  for  reversal,  though  prosecuting  attor- 
ney failed  to  connect  up  tiie  evidence  with . 
defendant,  where  the  evidence  was  stricken  and 
the  jury  charged  to  disregard  it;  it  being  ap- 
parent that  the  evidence  had  been  offered  in 
good  faith  in  view  of  efforts  of  the  prosecutor 
to  introduce  testimony  as  to  a  similar  bottle 
having  been  found  in  defendant's  car. 

4.  Criminal  law  <3=3l  186(4)— Judgment  not  re- 
versed for  effort  of  prosecutor  In  good  faith 
to  introduce  certain  evidence  In  abaenqe  of 
miscarriage  of  Justice. 

A  conviction  cannot  be  reversed  for  a  mis- 
taken view  as  to  the  admissibility  of  evidence 
which  the  prosecutor  is  honestly  seeking  to  lay 
before  the  jury,  unless  from  an  examination 
of  the  record  the  appellate  court  is  of  the 
opinion  that  a  miscarriage  of  justice  has  been 
caused. 

5.  Criminal  law  (S=9t  172(7)— instruction  too 
favorable  to  defendant  not  ground  for  re- 
versal. 

In  prosecution  for  driving  automobile  while 
under  the  influence  of  intoxicating  liquor,  in- 
struction that  defendant  must  have  been  "in 
such  condition  from  the  use  of  intoxicating 
liquors  that  it  so  affected  bis  acts  or  conduct  or 
movements  that  the  public  or  persons  coming 
in  contact  with  him  could  readily  see  and  know 
that  it  was  affecting  him  in  this  respect,"  held 
not  ground  for  reversal,  being  too  favorable 
to  defendant,  in  that  defendant  might  have  been 
nnder  the  influence  of  liquor  witiiout  such 
condition  being  readily  perceptible  to  persons 
with  whom  he  came  in  contact 

6.  Municipal  corporations  «=>707— Refusal  to 
charge  jury  to  acquit  defendant  unless  satis- 
fled  that  he  was  Intoxicated  while  driving 
along  specified  portion  of  street  held  proper. 

In  prosecution  for  driving  an  automobile 
upon  the  public  highway  while  Intoxicated, 
refusal  to  instruct  jury  to  acquit  defendant  un- 
less satisfied  beyond  a  reasonable  doubt  that  he 
was  under  the  influence  of  liquor  at  the  time 
he  drove  the  automobile  from  a  specified  place 
to  a  place  where  he  was  arrested  held  proper, 
since  he  could  be  convicted  of  driving  the  auto- 
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raobn«  under  the  influence  of  liquor  upon  any 
other  portion  of  tlie  public  liighwajr. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

A.  O.  Dingle  was  convicted  of  driving  an 
automobile  while  under  the  influence  of  in- 
toxicating liquor,  and  he  appeals.    Affirmed. 

A.  K  Koepsel,  of  Santa  Ana,  for  appellant 
U.    S.   Webb,   Atty.   Gen.,   Arthur  Keetch, 

Deputy  Atty.  Gen.,  and  John  W.  Maltman, 

of  Los  Angeles,  for  the  People. 

FINLAYSON,  P.  J.  Defraidant  was 
charged  with  a  violation  of  that  provision  of 
section  17  of  the  Motor  Vehicle  Act  whereb; 
it  is  declared  that — 

"No  person  who  is  under  the  influence  of  in- 
toxicating liquor  •  •  •  shall  operate  or 
drive  a  motor  •  •  •  Tebide  on  any  public 
highway  within  this  sUte."    StaU.  1919,  p.  214. 

He  was  tried  before  a  Jury,  was  found 
guilty  as  charged,  and  was  sentenced  to  im- 
prisonment in  the  county  Jail  for  the  term 
of  Biz  months.  On  this  appeal  from  the 
judgment  he  contends  that  the  evidence  is 
insufiicient  to  Justify  the  conviction,  in  that 
it  falls  to  show  that  he  was  Intoxicated; 
that,  in  cross-examining  one  of  defendant's 
witnesses  relative  to  a  certain  bottle  and  its 
contents,  the  district  attorney  was  guilty  of 
misconduct ;  and  that  the  court  erred  (a)  in 
l>ermitting  the  district  attorney  to  pursue 
such  line  of  cross-examination, '  (b)  in  giving 
ii  certain  instruction,  and  (c)  in  refusing  to 
ijive  an  instruction  in  the  form  requested  by 
defendant 

[1]  The  evidence  was  clearly  saffldoit  to 
justify  the  verdict  It  Is  conceded  that  at 
the  time  laid  in  the  information  defendant 
was  operating  and  driving  an  automobile  on 
a  public  hlgliway  in  the  city  of  Anaheim. 
The  whole  case  revolved  around  the  question 
as  to  whether  defendant  was  "under  the 
influence  of  intoxicating  liquor,"  within  the 
meaning  of  that  phrase  as  used  In  the  Motor 
Vehicle  Act  Witnesses  for  the  prosecution 
testifled  that  defendant's  automobile,  while 
being  driven  by  him  "zigzagged"  down  the 
street  from  one  side  to  the  other;  that  he 
drove  his  car  so  that  it  crossed  directly  in 
front  of  that  of  another  automobiiist  who 
was  traveling  in  the  same  direction,  forcing 
the  latter  to  the  curb  and  compelling  him  to 
stop;  that  when  defendant  was  taken  from 
his  machine  by  the  arresting  ofllcer  be  stag- 
gered and  walked  very  unsteadily;  that  at 
times  his  talk  was  thick;  that  he  said  to 
the  officer  who  arrested  him,  "I  ;niess  I  am 
too  full  to  drive  it" ;  that  he  talked  as  loud 
as  he  could,  and  applied  profane  and  op- 
probrious epithets  to  a  witness  who  was 
keeper  of  an  auto  park  simply  because  the 
latter  would  not  guarantee  that  defendant's 
car  would  not  be  stolen  if  be  parked  it  on 


the  witness'  premises.  The  last-mentioned 
witness  likewise  testified  that  defendant's 
breath  smelt  "like  sour  wine — beer  smelL" 
We  entertain  no  doubt  as  to  the  sufficiency 
of  this  evidence  to  show  that  defendant  was 
"under  the  influence  of  Intoxicating  liquor," 
within  the  meaning  of  the  statute.  Tlie  act 
contains  no  definition  of  those  words.  It 
doubtless  is  true  that  not  any  and  every  "In- 
fluence" produced  by  intoxicants  will  sub- 
ject one  to  the  penalties  prescribed  by  the 
statute  for  this  oCTense.  As  was  said  by  the 
Wisconsin  Supreme  Court  In  Bakalars  ▼. 
Continental  Casualty  Co.,  141  Wis.  43,  122  N. 
W.  721,  25  Ii.  R.  A.  (N.  S.)  1241, 18  Ann.  Cas. 
1123:  "The  'infiuence  of  Intoxicants'  Is  a 
very  elastic  term."  There  the  court  was 
considering  the  meaning  of  the  phrase  "un- 
der the  influence  of  any  intoxicant"  as  used 
in  an  accident  insurance  policy.  Upon  the 
question  of  the  discernible  effects  of  intoxi- 
cating liquor,  the  Wisconsin  court  further 
said: 

"We  are  told  by  physicians  and  experimen- 
ters that  the  most  trifling  quantity  of  alcobol 
has  some  effect  and  that  its  effect  persists 
for  days,  if  not  permanently,  so  that  one  is  lit- 
erally under  the  influence  from  a  oingle  ordinary 
portion.  We  know  as  a  matter  of  common 
knowledge  that  one  of  the  first  influences  may 
be  to  stimulate  those  very  faculties  of  obser-  , 
vation  and  alertness  which  would  improve  the 
capacity  of  the  subject  to  shield  himself  from 
danger,  or  escape,  and  that  some  such  degree  of 
influence  of  an  intoxicant  would  not  in  any 
respect  increase  the  peril  of  injury." 

If,  as  stated  by  the  learned  author  of  the 
opinion  In  this  Wisconsin  case,  the  most 
trifling  quantity  of  alcohol  produces  an  In- 
uuence  that  will  persist  for  days,  if  not  per- 
manently. It  is  a  natural  and  almost  neces- 
sary assumption  that  the  words  "under  the 
influence  of  intoxicating  liquor"  were  not 
inserted  in  the  Motor  Vehicle  Act  for  the  pur- 
pose of  fastening  guilt  In  the  case  of  every 
and  any  "Influence"  due  to  the  use  of  In- 
toxicating liquors,  however  slight  The  field, 
therefore,  is  open  for  construction  to  ascer- 
tain just  what  degree  or  kind  of  "Infiuence" 
is  within  the  purview  of  the  statute. 

[2]  We  shall  not  assume  to  give  any  com- 
plete or  all-inclusive  definition  of  these  words 
of  the  statute.  We  shall  not  undertake  to 
express  with  precision  'the  exact  constituent 
Ingredients  of  the  word  "Influence,"  as  em- 
ployed In  this  act  However,  with  respect 
to  the  meaning  of  the  phrase  "under  the  In- 
fluence of  intoxicating  liquor,"  as  used  In 
this  statute,  we  think  we  are  well  within  the 
bounds  of  accuracy  in  saying  that  if  intoxi- 
cating liquor  has  so  far  affected  the  nervous 
system,  brain  or  muscles  of  the  driver  of  an 
automobile  as  to  impair,  to  an  appreciable 
degree,  his  ability  to  operate  his  car  in  the 
manner  that  an  ordinarily  prudent  and  can- 
tlous  man,  in  the  full  possession  of  his  facul- 
ties, using  reasonable  care,  would  operate 
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or  driye  a  similar  vehicle  under  llUe  condi- 
tions, then  such  driver  la  "under  the  influ- 
ence of  intoxicating  liquor"  within  the  mean- 
ing of  the  statute. 

If  defendant's  condition  and  conduct  be 
tested  by  the  foregoing  definition,  it  must  be 
held  that  the  evidence  against  him  was  suf- 
fldent  to  Justify  a  finding  that  he  operated 
and  drove  his  automobile  while  "under  the 
influence  of  intoxicating  liquor."  His  stag- 
gering wallc,  his  thick  tongue,  his  loud  an,l 
boisterous  language,  his  admission  that  he 
was  too  "full"  to  drive  his  car,  and,  as  one 
witness  testified,  the  smell  of  sour  wine  or 
lieer  upon  his  breath,  were  sufficient  to  show 
that  he  had  Indulged  in  an  alcoholic  bevcr- 
.ige  of  some  kind.  And  the  fact  that  bis  au- 
tomobile "zigzagged"  down  the  street  and 
crowded .  another  automobllist  to  the  curb 
■shows  that  he  was  so  far  under  the  infin- 
ence  of  the  intoxicant  that,  to  an  appreciable 
degree,  he  had  lost  the  ability  to  drive  his 
ear  in  the  manner  that  an  ordinarily  prudent 
and  cautious  person,  in  the  full  possession 
of  his  faculties  and  using  due  care,  would 
have  driven  it  under  like  conditions. 

Defendant  put  upon  the  witness  stand  one 
Max  Selschelder,  the  proprietor  of  a  resort 
known  as  the  Liberty  Grill,  who  testified 
that  he  talked  with  defendant  while  the  lat- 
ter was  in  the  witness'  establishment;  that 
this  was  shortly  before  defendant's  arrest; 
and  that  while  defendant  was  in  the  witness' 
resort  he  drank  nothing  but  near-beer,  and 
walked  and  talked  all  right  Defendant  was 
arrested  almost  immediately  after  driving 
his  car  from  in  front  of  the  Liberty  Grill. 
On  bL^  cross-examination  of  Selschelder,  the 
district  attorney  exhibited  to  him  a  bottle  on 
which  was  a  label  stating  that  the  alcoholic 
pontent  of  the  bottle  was  25  per  cent  The 
witness  testified  that  the  bottle  was  similar 
to  other  bottles  kept  on  hand  in  bis  resort 
and  sold  by  him  to  customers,  and  that  a 
bottle  of  that  description  contains  a  "toniof" 
the  alcoholic  content  of  which  is,  as  stated 
on  the  label,  25  per  cent  The  witness  de- 
nied, however,  that  he  had  sold  any  such 
bottle  of  "tonic"  to  defendant  on  the  eve- 
ning in  question,  or  that  he  had  seen  any  em- 
pIoy6  sell  such  a  bottle  to  defendant  All 
of  this  evidence  went  In  over  the  vigorous 
objection  of  defendant's  counsel.  It  was  ad- 
mitted upon  the  district  attorney's  assur- 
ance that  be  would  "connect  it  up  with  the 
case  later  on."  Later,  on  rebuttal,  the  prose- 
cution sought  to  show  by  the  arresting  of- 
ficer that  the  latter  had  found  a  bottle  in 
defendant's  car.  We  Infer  from  the  record 
that  it  was  the  district  attorney's  intention 
to  prove  by  the  ofiEkcer  that  he  bad  found  in 
defendant's  car  a  bottle  similar  to  the  one 
which  the  prosecutor  bad  exhibited  to  the 
witness  Selschelder  on  his  cross-examination 
of  that  witness.  To  the  district  attorney's 
queation  aaking  the  arresting  officer  U  he 
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bad  foTmd  any  bottles  la  defendant's  car, 
the  defendant  objected  and  the  objection  was 
sustained.  Thereupon,  after  an  unsuccess- 
ful attempt  by  the  prosecuting  officer  to  file 
the  bottle  as  an  exhibit  in  the  case,  defend- 
ant's counsel  moved  that  all  the  testimony 
of  the  witnesses  in  reference  to  any  bottle 
be  stricken  out  and  the  jury  Instructed  to 
disregard  such  testimony  and  likewise  to  dis- 
r^ard  the  bottle  which  had  been  exhibited 
to  the  witness  Selschelder.  The  court  grant- 
ed the  motion  to  strike,  and  admonished  the 
Jury  as  follows: 

"I  instruct  you,  all  of  the  evidence  pertain- 
ing to  the  bottle  wtiicb  was  testified  to  by  the 
witnesses  as  containing  liquor  of  25  per  cent, 
alcohol  is  not  for  your  consideration.  All  the 
balance  of  the  evidence  in  the  case  is  for  your 
consideration." 

[1,4]  It  la  claimed  that  in  offering  the 
bottle  In  evidence  and  in  cross-examining 
defendant's  witness  with  respect  thereto,  the 
prosecutor  was  guilty  of  misconduct.  It  Is 
not  at  all  apparent  that  the  prosecuting  of- 
ficer acted  in  bad  faith,  or  that  he  asked 
the  questions  or  exhibited  the  bottle  to  the 
witness  for  the  wanton  purirase  of  raising  a 
prejudice  against  the  defendant  Indeed, 
from  the  questions  asked  of  the  arresting  of- 
ficer on  rebuttal  it  would  seem  that  the  dis- 
trict attorney  had  some  reason  to  believe 
that  a  bottle  such  as  that  shown  to  the  wit- 
ness Selschelder  had  been  found  in  defend- 
ant's car.  If  such  were  the  case,  and  if  it 
also  appeared  that  the  contenta  of  the  bottle 
in  defendant's  car,  if  any  bottle  was  found 
there,  had  been  wholly  or  partially  con- 
sumed, there  would  be  ground  for  the  infer- 
ence that  some  one  In  Selschelder's  resort 
had  sold  the  bottle  to  defendant  and  that 
tlie  latter  had  drank  therefrom,  thus  not  only 
teoding  to  discredit  Selschelder's  testimony 
that  defendant  had  drank  nothing  but  near- 
beer  while  in  the  resort,  but  also  tending  to 
show  that  the  defendant  had,  indeed,  drank 
some  alcoholic  liquor  on  the  evening  in  ques- 
tion, prior  to  his  arrest  So  that  it  is  not 
clearly  apparent  that  the  district  attorney's 
position  as  to  the  admissibility  of  the  evi- 
dence was  wrong  in  law.  But  conceding 
that  it  was,  a  judgment  of  conviction  cannot 
be  reversed  for  a  mlstalien  view  as  to  the 
admissibility  of  evidence  which  the  prosecu- 
tor is  honestly  seeking  to  lay  before  the 
jury,  unless,  from  an  examination  of  the 
record,  we  may  be  of  the  opinion  that  a  mis- 
carriage of  justice  has  been  caused.  In  view 
of  the  order  granting  defendant's  motion  to 
strike  out  all  of  the  testimony  relative  to 
the  bottle  and  the  court's  admonition  to  the 
jury  to  disregard  all  that  evidence — an  ad- 
monition which  it  will  be  presumed  was 
heeded — It  cannot  be  said  that  the  defend- 
ant's cause  suffered  by  reason  of  the  ques- 
tions propounded  by  the  prosecutor  and  the 
exhibition  of  tlie  bottle  to  the  witness  Sel- 


Digitized  by 


Google 


708 


20B  PACIFIC  BBPOKTEE 


(CaL 


schetder.  So,  also,  any  error  which  may 
hare  been  committed  by  the  court  In  orer- 
rullng  defendant's  objections  to  the  questions 
which  were  pnt  to  the  witness  on  his  cross- 
examination  by  the  district  attorney  was 
cured  by  the  order  granting  defendant's  mo- 
tion to  strike,  conpled  with  the  court's  ad- 
monition to  the  Jury.  People  ▼.  Terramorse, 
30  CaL  App.  26T,  15T  Pac.  1134. 

Complaint  is  made  of  the  following  In- 
struction : 

"The  information  in  this  case  Is  filed  by  the 
district  attorney' under  section  17  of  the  Motor 
Vehicle  Law  of  1919,  which  reads  in  part  as 
follows:  'No  person  who  is  tmder  the  influence 
of  intoxicating  liquor  •  •  •  shall  operate 
or  drive  a  motor  •  •  •  vehicle  on  any  pub- 
lic highway  within  this  state.'  The  court  in- 
structs yon  that  under  this  section  it  is  not 
necessary  that  the  person  should  be  so-called 
'dead-drunl('  or  hopelessly  intoxicated,  but  if 
yon  shall  be  convinced,  beyond  a  reasonable 
doubt,  from  the  evidence  in  the  case,  that  the 
defendant  was  in  such  condition  from  the  use  of 
intoxicating  liquors  that  it  so  affected  hi8_  acts 
or  conduct,  or  movemet^ts,  that  the  public  or 
persons  coming  in  contact  with  bim  could 
readily  see  and  Icnow  that  it  was  affecting  him 
in  this  respect,  and  was  reflected  in  his  walk, 
acts,  and  conversation,  and,  if  you  shall  find 
from  the  evidence  In  the  case,  beyond  a  rea- 
sonable doubt,  that  these  conditions  resulted 
from  the  use  of  intoxicating  liquors  and  that 
the  defendant  was  operating  a  motor  vehicle 
upon  a  public  highway  in  the  county  of  Orange, 
when  in  such  condition,  then  the  defendant  was 
under  the  influence  of  intoxicating  liquor  with- 
in the  meaning  of  the  statute  and  you  should 
find  him  guilty  as  charged." 

A{^)eUanf  8  criticism  of  this  instruction  Is 
based  upon  the  dalm  that  it  does  not  prop- 
erly define  "intoxication."  The  statute  does 
not  say  that  no  person  shall  operate  or  drive 
a  motor  vehicle  on  the  public  highway  while 
"Intoxicated,"  bat  that  no  person  shall  op- 
erate or  drive  sucb  a  vehicle  on  the  public 
highway  while  "imder  the  Influence  of  In- 
toxicating liquor."  ISje  Instruction,  there- 
fore, very  properly  doea  not  undertake  to 
define  "intoxication,"  but  doea  state  what 
acts  and  what  condition  will  justify  a  find- 
ing that  the  accused  is  "under  the  Influence 
of  Intoxicating  liquor,"  within  the  meaning 
of  the  statute,  it  la  probably  true,  how- 
ever, that  the  phrase  "under  the  influence 
of  intoxicating  liquor"  is,  substantially  and 
to  all  practical  Intents  and  purposes,'  synony- 
mous with  such  words  as  "Intoxication"  and 
"drunkenness."  But  even  so,  the  Instruction 
gives  a  good  definition  of  "Intoxication."  In 
St.  Louis,  etc,  Ky.  Co.  v.  Waters,  105  Ark. 
619,  152  S.  W.  137,  the  Arkansas  Supreme 
Court  defined  "Intoxication,"  or  "drunken- 
ness," substantially  in  accord  with  the  defini- 
tion given  In  this  instruction.  In  that  case 
the  court  said: 

"A  man  may  be  said  to  be  drunk  whenever 
he  is  under  the  influence  of  intoxicating  liquors 


to  the  extent  that  they  affect  his  acts  or  eon- 
duct,  so  that  persons  coming  in  contact  with 
iiim  could  readily  see  and  know  that  the  intoxi- 
cating liquors  were  affecting  him  in  that  t«- 
spect." 

[5]  Moreover,  the  instruction  was.  If  any- 
thing, too  favorable  to  defendant  A  person 
may  be  so  far  nnder  the  Influence  of  intoxi- 
cating liquor  that,  to  an  appreciable  degree, 
there  is  an  impairment  of  his  ability  to  (der- 
ate his  automobile  in  the  manner  that  an 
ordinarily  prudent  and  cautious  person.  In 
the  full  possession  of  his  faculties,  would 
operate  a  similar  vehicle  under  like  condi- 
tions; and  yet  the  person  whose  ability  to 
operate  his  car  is  thus  impaired  might  not 
be  so  drunk  that  the  public,  or  i>ersons  com- 
ing in  contact  with  him,  could  "readily"  see 
and  know  that  Intoxicating  liquor  was  affect- 
iug  bis  acts  or  conduct  and  was  being  re- 
flected in  his  walk  and  conversation.  The 
drink  may  have  impaired  his  ability  to  drive 
bis  car  properly  by  Imparting  to  him  a  dash 
of  dangerous  recklessness,  without  in  any 
wise  manifesting  itself  in  his  speech,  or  in 
his  walk,  or  be  noticeable  in  bis  intellectual 
processes.  We  find  J»o  prejudicial  error  In 
this  instruction. 

[6]  Finally,  it  is  contended  that  the  court 
erred  in  giving  in  a  modified  form  an  in- 
struction requested  by  defendant.  The  in- 
struction as  requested  reads: 

*?  instruct  you  that  befwe  yon  can  find  tbe 
defendant  guilty  of  the  crime  charged  in  the 
information,  the  prosecution  must  establish  be- 
yond a  reasonable  doubt  that  the  defendant 
operated  a  motor  vehicle,  to  wit,  an  automo- 
bile upon  North  Los  Angeles  street  in  tbe  city 
of  Anaheim,  Cal.,  and  that  he  was  under  the 
influence  of  intoxicating  liquor  at  tbe  time 
that  he  operated  said  automobile;  and  if  there 
i*  a  reasonable  doubt  tn  your  mind  at  to  ickrth' 
er  or  not  he  iccm  under  the  iafiuenoe  of  intos- 
icating  liquor  at  the  time  he  operated  the  au- 
tomobile from  in  front  of  the  ffrill  to  the  plaoe 
where  he  was  arrested,  you  should  give  kt»  th» 
benefit  of  that  doubt  and  aoquit  kim." 

The  portion  of  the  proposed  instruction 
which  we  have  italicised  was  stricken  out 
by  the  court  Appellant  has  not  made  his 
position  very  clear.  If  we  correctly  under- 
stand him,  his  point  is  this:  Because,  for- 
sooth, the  arresting  officer  saw  the  defend- 
ant drive  his  car  only  from  the  spot  where 
it  bad  been  left  In  front  of  the  Liberty  Grill 
to  the  place  where  the  arrest  was  made, 
which  is  but  a  very  short  distance,  defend- 
ant should  not  be  convicted  unless  it  were 
proven,  beyond  a  reasonable  doubt,  that  he 
was  nnder  the  influence  of  liquor  while  driv- 
ing his  car  along  that  short  stretch  of  North 
Los  Angeles  street  The  Information  charges 
defendant  with  having  driven  his  automobile 
"upon  a  public  highway  in  the  county  of 
Orange,  to  wit.  North  Los  Angeles  street  in 
the  city  of  Anaheim,"  while  under  the  in- 
fluence at  intoxicating  liquor.    Tbe  -witness 
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who  testified  that  his  car  was  crowded  to 
the  curb  by  defendant's  automobile  testified 
that  on  the  evening  in  question  the  defend- 
ant, when  the  witness  saw  blm,  was  driv- 
ing northerly  on  North  Ixm  Angeles-  street 
Clearly,  the.  part  of  the  instructiim  that. was 
stridcen  oat  by  the  court  was  an  unwarrant- 
ed attempt  to  place  an  undue  limitation  upon 
the  right  of  the  prosecution  to  demand  a  con- 
viction as  charged  In  the  information. 
The  judgment  la  affirmed. 

We  concur:    WORKS,  J.;    OEAIG,  J. 


(36  Cal.  App.  440) 

PEOPLE  V.  RUBALCADO.     (Cr.  835.) 

(District  Court  of  Appeal,  Second  IMstrict,  Di- 
vision 2,  California.    Feb.  14, 1922.) 

1.  WItneMM  «=»379(9),  397— Testimony  oa 
prelinilnary  examtnatloa  admissible  to  Im- 
peach veracity,  but  not  to  prove  offeBsa 
charged. 

In  a  prosecution  for  statutory  rape,  where 
prosecutrix  testified  'that  defendant  had  not 
been  intimate  with  her,  her  contrary  testimony 
at  the  preliminary  examination  was  admissible 
to  impeadi  her  veracity,  but  not  to  prove  the 
offense  charged. 

2.  Crimliral  law  <3=>783(!),  824(8)— Instruc- 
tion limiting  offect  of  testimony  must  be  re- 
quested, but  If  given  without  request  must 
not  be  confusing  or  misleading. 

A  party  who  desires  to  restrict  evidence  to 
the  purpose  for  which  it  is  admissible  must  re- 
guest  an  appropriate  instruction;  bat,  if  the 
court  without  such  request  gives  an  instruc- 
tion respecting  the  admissibility  of  such  evi- 
dence, such  instruction  must  not  be  confusing 
or  misleading. 

3.  Criminal  law  <»3>863(2),  922(6)— Instruction 
after  submission  of  ease  held  misleading  and 
ground  fer  new  trial,  though  oorreot  as  ab- 
stract proposition. 

Where  the  court,  in  a  rape  prosecution  in- 
structed the  jury  to  convict  if  they  believed 
from  all  the  evidence  beyond  a  reasonable 
doubt  that  the  crime  liad  been  committed,  an 
instruction,  when  the  jury  requested  further  in- 
formation as  to  whether  they  might  consider 
testimony  taken  at  the  preliminary  examina- 
tion, some  of  which  was  admissible  only  to 
impeach  prosecutrix,  thnt  they  might  consider 
all  the  testimony  introduced  on  the  trial,  in- 
cluding that  at  the  preliminary  examination, 
was  confusing  and  misleading,  and,  even  if  cor< 
rect  as  an  abstract  proposition,  entitled  defend- 
ant to  a  new  triaL 

Appeal    from    Superior    Court,    Ventura 
County;  Merle  J.  Rogers,  Judge. 

Leopoldo  Rubalcado  was  convicted  of  stat- 
utory rape,  and  he  appeals.    Reversed. 


Walter  E.  Barry,  of  Ventura,  for  appel- 
lant. 

U.  S.  Webb,  Atty.  (Sen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Cten.,  for  the  People. 

FINIiATSON,  P.  J.  Defendant  was  charg- 
ed witb  the  crime  of  rape  upon  the  person 
of  a  female  child  under  tlie  age  of  16  year.s. 
He  was  found  guilty  and  sentenced  to  state's 
prison.  He  appeals  from  the  Judgment  of 
conviction. 

Besides  contending  that  'the  evldcnre  Is 
insufficient  to  support  the  verdict,  appellant 
assigns  as  error  the  giving  of  an  Instruction 
which.  It  Is  claimed,  was  misleading.  In  that 
the  jurors  may  have  concluded  therefrom 
that  they  could  consider,  as  direct  evidence 
of  defendant's  guilt,  certain  testimony  that 
was  given  by  the  girl  upon  defendant's  pre- 
liminary examination,  and  which,  if  admis- 
sible, could  be  received  solely  for  the  purpose 
of  Impeachment  As  we  are  of  the  oplniou 
that  appellant's  criticism  of  the  Instruction 
is  well  taken.  It  wUl  not  he  necessary  to  con- 
sider whether  there  was  sufficient  evidence 
to  justify  the  verdict  of  guilty.  It  will,  how- 
ever, be  necessary  to  give  a  brief  statement 
of  the  facts  in  order  to  show  the  prejudicial 
effect  of  the  instruction. 

Defendant  was  a  boarder  in  the  home  of 
the  parents  of  his  alleged  victim,  an  11  year 
old  school  girl.  On  June  10,  1921,  a  friend 
drove  the  pair  to  the  house  of  a  neighbor, 
one  Francisco  VlUegas,  who  lived  on  a  near- 
by ranch.  Tliey  stayed  there  three  days. 
The  neighbor's  house  has  but  two  rooms,  only 
one  of  which  is  a  bedroom.  During  their 
stay  at  VlUegas'  home,  defendant  and  the 
girl  slept  on  the  same  bed;  but  according 
to  the  uncontradicted  testimony  of  the  wit- 
nesses for  both  the  prosecution  and  the  de- 
fense, the  two  used  sei>arate  coverings  and 
slept  fully  dressed.  Francisco  Vlllegas  slept 
on  the  fioor  in  the  same  room. 

On  the  trial  of  the  case  In  the  superior 
court  the  girl  was  called  as  a  witness  for 
the  prosecution.  In  response  to  questions 
propounded  to  her  by  the  district  attorney 
she  testified  that  she  had  not  had  sexual 
intercourse  with  the  defendant  at  any  time 
during  their  three-day  stay  at  AMUcgas' 
house.  She  strenuously  insisted  that  de- 
fendant's conduct  had  been  entirel.v  proper. 
Thereupon  she  was  asked  by  the  district 
attorney,  by  whom  she  had  been  called  as  a 
witness.  If,  at  the  preliminary  examination 
before  the  committing  magistrate,  she  had 
not  testified  that  she  did  in  fact  have  In- 
tercourse with  the  defendant  during  their 
stay  at  Vlllegas'  homa  She  admitted  that 
she  had  so  testified,  but  emphatically  declar- 
ed that  her  testimony  before  the  committing 
magistrate,  so  far  as  it  related  to  her  alleg- 
ed sexual  Intercourse  with  defendant  was 
not  true. 
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A  pbyslcian  who  examined  tbe  girl  about 
a  month  after  the  alleged  offense  testlfled 
that  hla  examination  disclosed  that  the  hy- 
men had  not  been  ruptured,  although  In  the 
majority  of  cases  that  membrane,  the  'wit- 
ness aald.  Is  punctured  by  sexual  intercourse. 
The  doctor  added,  however,  that  he  found 
the  girl's  external  genital  organs  rather  well 
developed  for  a  girl  of  her  age;  that  her 
hymen  is  of  the  soft  type — a  type  that  does 
not  tear  easily;  that  be  found  tbe  vagina 
lax  and  the  vaginal  Inlet  dUated  so  as  read- 
ily to  admit  bis  two  fingers;  and,  further,  that 
be  was  of  tbe  opinion  that  something  had 
been  Introduced  Into  the  vagina  to  dilate  it 

[1  ]  It  has  been  necessary  to  set  forth  some- 
what at  length  the  testimony  given  by  the 
witnesses  for  tbe  prosecution  in  order  to 
show  tbe  importance  to  defendant  of  the  In- 
struction of  which  compl-ilut  is  made — an 
instruction  which  advised  tbe  jurors  that 
they  might  consider  tlie  testimony  given  by 
the  little  girl  at  defendant's  preliminary  ex- 
amination, without  telling  them  that  it 
should  be  considered  only  for  tbe  purpose  of 
impeachment  As  we  have  shown,  in  giving 
her  testimony  at  the  trial  of  defendant  be- 
fore the  Jury  In  tbe  superior  court,  the  girl 
positively  denied  that  defendant  had  been 
intimate  with  ber.  Tbe  contrary  testimony 
previously  given  by  her  before  the  commit- 
ting magistrate,  and  which  was  brought  out 
by  the  inrosecution  during  defendant's  trial 
in  the  superior  court  could  be  considered  by 
tbe  Jury  as  impeaching  the  girl's  veracity 
and  as  discrediting  her  denials.  But  the 
testimony  previously  given  by  her  at  defend- 
ant's preliminary  examination  was  not  ad- 
missible against  defendant  on  his  trial  in  Uie 
superior  court  as  evidence  that  he  and  the 
girl  in  fact  did  have  intercourse.  There  was 
therefore  no  direct  evidence  of  the  alleged 
crime,  but  only  certain  circumstances  from 
which,  possibly,  (d^endant's  guilt  ,may  be 
Inferred.  But  these  circnmstanoes,  of  them- 
selves,'were  by  no  means  conclusive  evidence 
of  guilt,  nor  were  they  of  an  assuredly  con- 
vincing character.  If,  therefore,  the  instruo- 
tlon  complained  of  be  considered  In  the  light 
of  the  evidence  as  we  have  outlined  it  Its 
prejudicial  effect  will  at  once  be  apparent 

Coming  now  to  the  language  of  tbe  instruc- 
tion: Shortly  after  tbe  Jurors  had  retired  to 
deliberate  upon  their  verdict  they  returned, 
and  upon  being  asked  by  the  court  if  they 
bad  arrived  at  a  verdict,  their  foreman  re- 
plied: 

'^onr  honor,  we  have  not  We  came  back  to 
get  n  little  information;  we  are  not  clear, 
that  is,  clear  whetber  we  are  entitled  to  con- 
sider the  testimony  taken  at  tbe  preliminary 
examination." 

Thereupon  the  court  instructed  the  Jury  as 
follows: 

"Ton  are  permitted  to  c-onsider  aiv  testi- 
mony that  was  introduced  before  you  on  the 


trial  of  this  ease,  and  it  was  shown  before— 
testimony  was  Introduced  before  yon  as  to  the 
testimony  at  the  preliminary  examination,  that 
is  certain  phases  of  it,  and  you  are  entitled  to 
consider  all  the  testimony  that  was  introduced 
here  including  the  testimony  at  the  preliminary 
examination,  if  that  testimony  was  also  intro- 
duced here." 

[2,  3]  At  no  time  prior  to  the  submission 
of  the  case  did  the  defendant  request  the 
court  to  charge  the  Jury  that  the  testimony 
given  by  the  girl  at  defendant's  preliminary 
examination  could  be  ccmsldered  for  the  par- 
pose  of  impeachment  only.  Therefore,  if  the 
court  bad  not,  sua  sponte,  specifically  advis- 
ed tbe  Jurors  that  they  might  consider  the 
testimony  which  she  had  given  before  the 
committing  magistrate,  appellant  would  not 
now  be  in  a  portion  to  complain  of  a  fail- 
ure to  give  an  instruction  with  respect  to 
the  purpose  for  which  the  evidence  mi^t 
be  considered.  The  rule  Is  that  where  a 
party  desires  to  restrict  evidence  to  the  pur- 
pose for  which  it  is  admissible,  be  must 
request  the  court  to  give  the  appropriate  in- 
struction. Nevertheless,  if,  in  the  absence  of 
any  such  request,  the  court  undertakes  to 
give  en  instruction  respecting  the  Jury's  right 
to  consider  certain  evidence,  tbe  instruction 
as  given  must  not  be  confusing  or  misleading. 
That,  in  this  case,  the  Jurors  were  likelj  to 
make  an  erroneous  application  of  the  instruc- 
tion is,  we  think,  quite  obvious.  In  giving  its 
charge  to  the  Jury  previous  to  the  submission 
of  the  case,  the  court,  in  effect,  had  Instruct- 
ed them  that  they  might  consider  all  of  tbe 
testimony  that  was  given  by  tbe  girl.  For 
example,  tbe  court  gave  this  ln8tmcti<Mi: 

"It  is  suffldent  if  yon  believe  from  her  evi- 
dence and  all  the  other  testimony  and  circum- 
stances in  proof  in  tbe  case,  beyond  a  reason- 
able doubt  that  the  crime  charged  has  been 
committed." 

It  was  not  necessary,  therefore,  again  to  In- 
struct tlie  Jury  that  tbey  might  consider  all 
the  evidence  which  bad  been  adduced  at  tbe 
trial  In  view  of  this  situation,  tbe  only  legit- 
imate inference  that  can  reasonably  be  drawn 
from  all  the  attendant  circumstances  is  that 
when  tbe  Jurors,  through  their  foreman,  ask- 
ed whether  they  were  entitled  to  "consider" 
the  testimony  given  by  the  girl  at  the  prelimi- 
nary examination,  tbey  had  in  mind  a  con- 
sideration of  that  testimony  for  iM  purposes. 
That  is,  they  were  inquiring  whether  tbey 
might  consider,  as  direct  evidence  of  defend- 
ant's guilt,  and  not  merely  as  impeadiing 
evidence,  those  portions  of  the  girl's  testi- 
mony at  the  preliminary  examination  which 
were  brought  out  by  tbe  district  attorney  in 
the  course  of  his  examination  of  her  as  a 
witness  In  the  superior  court  This  being  the 
manifest  situation,  tbe  Jurors  must  have  un- 
derstood from  the  instruction  that  they  were 
permitted  to  consider  this  testimony  for  any 
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and  every  pnrpose — to  consider  it,  not  solely 
for  the  purpose  of  discrediting  tbe  testimony 
given  by  tbe  girl  on  the  trial  of  defendant  In 
the  superior  court,  but  also  for  the  purpose 
of  proving  that  she  and  defendant  did  in  fact 
have  sexual  intercourse  at  Villegas*  house, 
notwithstanding  ber  denials  thereof.  Tbe  In- 
struction was  therefore  confusing  and  mis- 
leading, and  the  defendant,  for  that  reason, 
is  entitled  to  a  new  trial.  "The  test  of  an 
instruction  Is  not  whether  tbe  Instruction 
was  erroneous,  but  whether  It  was  mislead- 
ing." Hayne  on  New  Trial  and  Appeal,  { 
122.  See,  also.  People  t.  Maugbs,  149  Cal. 
25.3,  86  Pac.  187.  "If  Instructions,  correct  as 
abstract  projMsitions,  may  have  misled  the 
jury,  a  new  trial  may  be  granted."  Brlggs 
V.  Hall,  20  Cal.  App.  3T2,  129  Pac.  288. 
The  Judgment  is  reversed. 

We  concur:  WORKS,  J. ;  CRAIG,  J. 


(5£  Cal.  App.  416) 

PEOPLE  V.  CONDLEY.    (Cr.  842.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     Feb.  14,  1922.) 

1.  Criminal  law  «=9l  144(14)— Instroctloa  that 
Jory's  Judgment  should  not  be  itlreoted  by 
sympathy  or  revenge  held  proper. 

The  court's  statement  "Arguments  have 
been  made  tending  to  arouse  your  sympathy" 
will  be  assumed  true  oa  appeal,  so  that  it  was 
not  error  to  advise  the  jury  that  its  judgment 
should  not  be  directed  by  sympathy  "nor  by 
revenge." 

2.  Homicide  ®=>250— Evidence  held  t»  Justify 
conviction  of  manslaughter. 

In  a  prosecution  for  murder,  held  that  there 
was  abundant  proof  justifying  a  conviction  of 
manslaughter. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  J.  A.  Allen,  Judge. 

T.  T.  Condley  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Gallaher  &  Simpson,  of  Fresno,  and  Fams- 
worth,  McClure  4  Burke,  of  Vlsalia,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen,,  and  Arthur  Eeetcb, 
Deputy  Atty.  Gen.,  for  the  People. 

JAMES,  J.  Defendant  was  charged  with 
tbe  crime  of  murder.  The  jury  returned  a 
verdict  finding  blm  guilty  of  manslaughter. 
He  appeals  from  tbe  judgment  of  Imprison- 
ment and  from  an  order  made  denying  his 
motion  for  a  new  trial. 

The  information  of  the  district  attorney 
charged  that  defendant,  on  or  about  the  6th 
day  of  March,  1921,  in  the  county  of  Tulare, 
with  malice  aforethought,  killed  Joteph 
SUva. 


A  brief  summary  of  tbe  evidence,  gathered 
from  tbe  quite  voluminous  record  presented, 
is  all  that  will  be  necessary  to  be  made  In 
order  to  properly  present  the  contentions  of 
appellant.  The  deceased's  wife  was  tbe 
mother  of  tbe  wife  of  appellant.  Sllva  was 
ber  second  husband,  she  having  been  di- 
vorced from  the  father  of  Mrs.  Condley. 
The  Condleys  had  been  married  about  12 
years  and  had  four  children,  the  eldest  of 
whom  was,  at  tbe  time  of  tbe  trial,  of  the  age 
of  10  years.  Api)e1Iant  had  not  lived  hap- 
pily with  his  wife  during  the  year  or  so 
preceding  the  tragedy,  and  blamed  his  moth- 
er-in-law, Mrs.  Silva,  for,  as  he  insisted,  hav- 
ing tried  to  influence  his  wife  against  him. 
The  Silvas  and  appellant  lived  near  the 
town  of  Lindsay  on  ranches  located  In  close 
proximity  to  each  other.  On  the  5th  day  of 
March,  1921,  appellant's  wife  took  the  four 
children  and  went  with  her  mother  and  Silva 
to  the  city  of  Hanford,  where  there  resided 
Mrs.  Jones,  who  was  a  sister  of  Mrs.  Cond- 
ley and  daughter  of  Mrs.  Silva.  Appellant 
remonstrated  with  his  wife  about  going  away 
that  day  and  also,  as  he  testified,  expressed 
bis  objection  to  his  mother-in-law.  Never- 
theless, Mrs.  Condley  refused  to  remain  In 
appellant's  house  and  departed  with  ber 
mother  and  Sllva.  On  tbe  way  to  Hanford 
they  stopped  at  a  lawyer's  office,  where  some 
consultation  was  had  regarding  the  marital 
difficulties  of  appellant  and  bis  wife.  After 
leaving  Mrs.  Condley  and  the  children  at 
tbe  bouse  of  Mrs.  Jones  at  Hanford,  the  Sil- 
vas, In  tbe  afternoon  of  the  same  day,  re- 
turned to  their  home. 

On  the  same  afternoon  appellant  drove  to 
Hanford,  and  discovered  the  whereabouts  of 
his  wife  and  children.  He  went  to  the  Jones 
house.  Mrs.  Jones  refused  to  admit  him,  tell- 
ing him  be  could  talk  to  bis  vrlfe  through  tbe 
screen  door,  which  he  did.  Mrs.  Jones  testi- 
fied that  in  the  conversation  which  ensued 
between  appellant  and  his  wife  the  latter  re- 
fused to  return  to  her  home,  and  announced 
that  she  would  not  live  with  appellant  again; 
that  she  was  going  to  get  a  divorce.  Upon 
the  arrival  of  the  husband  of  Mrs.  Jones, 
appellant  was  admitted  Into  the  bo\ise,  where 
be  sat  and  talked  for  a  time.  He  stated  In 
bis  testimony  that  bis  wife  advised  him  that 
she  was  going  to  stay  there  with  Mrs.  Jones 
for  two  or  three  days;  that  he  had  told  her 
that  he  was  going  to  see  a  police  officer  and 
find  out  whether  he  could  not  take  the  chil- 
dren home,  but  that  he  finally  left  and  went  to 
the  home  of  Mrs.  Dodds,  an  aunt  of  his  wife's 
who  resided  near  the  town  of  Hanford.  Mrs. 
Dodds  was  the  sister  of  Mrs.  Condley's  father, 
and  her  father  was  at  that  time  living  with 
her  at  her  house.  Besides  Mrs.  Dodds,  her 
husband  and  brother,  there  were  three  young 
daughters  in  the  Dodds  household.  Appel- 
lant presented  to  the  members  of  the  Dodds 
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family  a  perturbed  appearance,  and  talked  a 
great  deal  about  Us  domestic  difficulties.  At 
least  four  members  of  the  family  testified 
that  be  said,  referring  to  Mr.  and  Mrs.  SilTa, 
that  If  they  bothered  him  he  was  going  to 
get  them  both.  He  was  advised,  according  to 
the  testimony,  by  Mrs.  Dodds'  brother,  that 
he  shouldn't  feel  that  way,  that  it  would 
"only  get  him  in  bad,"  to  which  he  replied, 
"I  don't  only  feel  that  way,  but  I  will  do  it." 
In  a  further  talk  with  the  Dodds  family, 
when  he  was  advised  that  If  he  could  not 
get  along  with  his  wife  he  had  better  stay 
away  from  her,  appellant  asserted  that  he 
might  go  East  Upon  leaving  the  house  the 
following  morning  he  said,  in  response  to  an 
invitation  to  come  back  before  he  went  away, 
that  he  might  come  back  or  he  might  not 
come  back  at  all. 

By  bis  own  admission  appellant  knew  that 
the  Silvas  had  started  for  their  home  on  the 
afternoon  of  the  5th  of  March;  he  knew  that 
they  were  not  at  the  Jones  house  during  the 
time  that  he  was  there,  and  his  wife  had  de- 
clared to  him  that  she  Intended  to  stay  at  the 
Jones'  for  two  or  three  days.  The  evidence 
discloses,  however,  that  after  leaving  the 
Dodds  house  on  March  6th  he  returned  to  his 
ranch.  He  testified  that  upon  arriving  there 
he  did  some  chores,  such  as  feeding  the  chick- 
ens. The  Silvas  were  engaged  In  operating  a 
small  slaughterhouse  which  was  located  not 
far  from  their  home.  They  were  at  work  there 
on  the  6tb  of  March,  having  secured  a  pig  from 
a  neighboring  place,  which  it  was  evident 
they  Intended  to  kill.  The  slaughterhouse 
was  not  a  large  building,  but  on  the  outside 
of  It  was  kept  a  cauldron,  used  for  the  pur- 
pose of  heating  water.  Defendant  testified 
that,  after  performing  the  small  duties  about 
his  place,  as  indicated,  he  went  over  to  the 
house  of  a  Japanese  neighbor  to  borrow  some 
cartridges  to  use  In  a  shotgun  for  the  pur- 
pose of  killing  a  small  female  dog,  which, 
he  said,  was  running  about.  He  testified  that 
he  procured  two  cartridges  from  the  "Jap," 
returned  and  secured  his  gun;  that  he  had 
one  brass  cartridge  loaded  besides  these  two 
that  he  borrowed:  that  he  put  the  gun  In  the 
back  of  his  automobile  truck  and  drove 
around,  looking  for  the  dogs,  which  had  by 
that  time  gone  away.  He  testified  that  he 
drove  ovor  to  the  SUva  house,  and  found  no 
one  there,  and  that  be  then  drove  to  the 
slaughterhouse  where  Mr.  and  Mrs.  Silva 
were.  He  testified  that  his  purpose  in  going 
there  was  to  ascertain  whether  his  wife  had 
not  come  home  with  the  Silvas  (this  notwith- 
standing that  he  had  seen  bis  wife  at  the 
Jones  place  in  Hanf  ord,  and  that  she  had  de- 
clared to  him  her  Intention  to  stay  with  Mrs. 
Jones  for  several  days;  and  that  he  knew 
also  that  the  Silvas  had  returned  to  their 
home  on  the  afternoon  of  the  5th).  His  tes- 
timony further  was  that  be  stopped  his  ma- 
c'liine  near  the  slaughterhouse;  that  Mrs.  Sil- 


va was  at  work  at  about  the  place  where  the 
cauldron  was,  outside  of  the  building;  that 
he  alighted  from  his  auto  truck  without  tak- 
ing the  gun,  and  asked  Mrs.  Silva  whether 
his  wife  was  there,  to  which  she  replied, 
"No,"  and  that  he  had  said  to  her  that  he 
thought  she  might  have  his  wife  hidden 
somewhere  about  the  premises,  and  that  he 
was  going  to  see;  that  Mrs.  Silva  advanced 
upon  him  with  a  cleaver  and  addressed  him 
with  a  threat  and  told  him  to  get  oat;  that 
her  husband  appeared  in  view  at  or  near  the 
door  of  the  slaughterhouse;  that  he  too 
threatened  the  appellant,  and  started  to  move 
In  a  direction  as  though  to  secure  a  weapon; 
that  be  (appellant)  retreated  to  bis  auto 
truck  upon  the  advance  of  Mrs.  Silva  with 
the  cleaver  and  picked  up  his  gun,  discharged 
it  at  her  body,  and  immediately  fired  a  sec- 
ond shot  at  Silva;  that  Silva  "staggered  or 
dropped  down"  behind  the  boarding,  and  that 
Mrs.  Silva  fell  to  the  ground;  that,  fearing 
that  Silva  was  procuring  a  weapon  which  ap- 
pellant believed  he  had  on  the  premises,  ap- 
pellant returned  to  his  automobile,  got  the 
third  cartridge,  and  inserted  It  In  bis  gun 
and  moved  around  toward  the  building  with- 
In  which  Silva  was,  sheltering  himself  in 
part  by  a  tree  that  was  there;  that  be  ap- 
proached to  where  he  could  discern  Silva, 
who,  he  said,  was  "kind  of  hunkered  down"; 
that  be  immediately  fired  the  third  shot, 
which  sliot  entered  the  body  of  Silva,  after 
receiving  which  the  latter  fell.  An  eyewit- 
ness, a  young  man  who  observed  the  shooting 
from  a  point  not  far  away,  testified  that  ap- 
pellant did  not  return  to  his  automobile  for 
the  gun  after  meeting  Mrs.  Silva,  but  that  he 
had  the  gun  with  him  at  the  time  he  left  the 
v^ide.  In  the  slaughterhouse,  on  the  op- 
posite side  from  where  the  body  of  Silva  was 
found,  was  a  rusty  22-callber  rifie.  About  six 
feet  away  from  the  body  of  Silva,  wrapped 
In  a  cloth  of  some  sort  and  lying  on  the  floor, 
was  a  revolver  of  large  caliber,  the  chambers 
of  which  were  loaded.  There  was  testimony 
tending  to  show  that  Mrs.  Silva,  after  se^ng 
appellant  that  morning,  had  brought  the  par- 
cel containing  the  larger  gun  from  her  home 
The  inference  which  the  prosecution  evldtait- 
ly  sought  to  draw  from  this  circumstance 
was  that,  having  observed  the  presence  of 
appellant,  and  feariiig  that  he  might  make 
an  attack  upon  her  or  her  husband,  she  had 
carried  the  gun  to  the  place  where  the  two 
were  at  work,  and,  under  the  testimony  in- 
troduced by  the  people,  that  inference  was 
both  plausible  and  reasonable. 

Appellant,  after  completing  the  killing  of 
the  two  Silvas,  drove  to  the  sheriff's  office 
and  gave  himself  up.  His  defense  rested 
solely  upon  the  claim  that  the  shooting  of 
the  two  persons  was  done  by  him  as  acts  of 
necessary  self-defense.  There  wns  testimony 
to  the  effect  that  certain  threats  made  by 
Mrs.  SUva  and  her  husband,  wherein  they  de- 
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Glared  that  they  would  kill  appellant,  were 
communicated  to  appellant  pilor  to  March 
6th.  There  was  testimony  of  an  occurrence 
when  some  dispute  arose  between  Mra.  Silva 
and  appellant,  the  former  had  seized  a  small 
butcher  knife  and  had  started  toward  ap- 
pellant, when  her  husband  Interfere^  and 
took  her  home.  The  threats  reported  to  have 
been  made  by  Mrs.  Silva  against  the  life  of 
the  defendant,  were  coupled  with  a  condition, 
to-wlt,  that  if  he  struck  her  daughter  Addle 
(bis  wife)  she  would  execute  the  reported 
design.  That  the  evidence  was  sufficient  to 
sustain  the  verdict  we  find  no  question  made 
in  the  brief  of  counsel  for  api)ellant,  and  we 
are  constrained  to  say  that,  had  the  verdict 
in  this  case  been  that  of  first  degree  murder, 
it  would  have  been  fully  sustained  by  the 
proof. 

The  contritions  urged  npon  this  appeal  are 
referable  solely  to  instructions  given  by  the 
court  and  to  others  which  were  ottered  by 
the  defendant  and  refused.  We  find  upon  an 
examination  of  the  charge  as  the  court  de- 
livered it  to  the  jury  that  there  was  ex- 
pressed by  the  trial  Judge  a  very  full  and 
correct  exposition  of  the  law  of  self-defense. 
The  jury  was  carefyUy  advised  as  to  the 
right  of  a  person  who  is  attacked  or  threat- 
ened with  great  bodily  injury  at  the  hands 
of  another,  to  defend  lilmself  and  use  a 
deadly  weapon  in  the  prosecution  of  that  de- 
fense; it  was  advised  fully  as  to  the  right  of 
such  a  person,  using  reasonable  Judgment,  to 
act  upon  appearances  and  to  I>e  Justified  in 
the  use  of  a  deadly  weapon,  even  though  it 
might  appear  that  the  danger  was  not  in  fact 
real;  the  instructions  were  full  to  the  point 
as  to  the  right  of  the  person  attacked  or 
threatened  to  not  only  kill  his  assailant,  but 
to  pursue  him,  where  It  appears  that  the  dan- 
ger to  him  might  be  increased  by  retreat; 
they  correctly  advised  the  jury  as  to  the 
right  of  the  defendant,  in  judging  of  the 
danger  in  which  he  was  placed,  to  take  into 
consideration  threats  made  by  the  deceased. 
All  of  these  features  of  the  law  touching  the 
right  of  persons  in  the  situation  of  the  de- 
fendant were  presented  with  ample  elabora- 
tion, and  we  find  no  point  necessary  for  the 
guidance  of  the  jury  which  was  not  fairly  in- 
cluded witliln  the  instructions  as  given.  Peo- 
ple V.  Hecker,  109  Cal.  451,  42  Pac.  307,  30  L. 
R.  A.  403.  Holding  this  view,  we  think  it 
unnecessary  to  ent»  upon  a  discussion  of 
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particular  phases  of  the  Instructions  given, 

or  of  tlie  applicability  of  those  which  were 

otteteii  by  tbe  defendant  and  refused  by  the 

court 

[1]  Appellant  particularly  complains  be- 
cause the  court  prefaced  one  Instruction  with 
this  statement:  "Arguments  have  been  made 
tending  to  arouse  your  sympathy."  The  in- 
struction proceeded  to  advise  the  jury  that 
Its  Judgment  should  not  be  directed  by  sym- 
pathy "nor  by  revenge."  Counsel  does  not 
question  the  correctness  of  the  statements  of 
the  court  as  contained  in  the  body  of  the  in- 
struction, but  argues  that  the  preliminary 
sentence  which  we  have  quoted  expressed  the 
view  of  the  court  on  a  question  of  fact.  We 
cannot  deduce  any  such  conclusion  from  that 
language.  The  court  was  evidently  referring 
to  the  argument  of  some  counsel,  whether  on 
one  or  both  sides  of  the  case  we  are  not  told. 
No  part  of  the  argument  is  presented.  If, 
during  the  course  of  the  arguments,  an  ap- 
peal had  been  made  to  the  sympathies  of  the 
jury  by  either  counsel,  the  trial  judge  would 
have  been  well  within  the  line  of  his  duty 
had  he  interrupted  the  argument  and  in- 
structed the  jury  to  disregard  any  snch  ap- 
peal. He  had  the  same  right  to  repeat  in  the 
final  charge  a  caution  to  the  jury  to  decide 
the  case  upon  the  law  and  the  facts,  and  not 
be  infiuenced  by  the  bias  of  sympathy  or 
prejudice.  If  the  clause  of  the  instruction 
quoted  indicates  the  intention  of  the  court  to 
express  to  the  Jury  his  knowledge  as  to  the 
fact  that  arguments  tending  to  arouse  sym- 
pathy had  been  made,  we  will  assume  the 
fact  to  be  as  stated  by  the  court  There  was 
no  error  in  the  giving  of  any  part '  of  the 
Instruction  referred  to. 

[2]  A  careful  examination  of  the  record 
has  convinced  us  ttiat  there  is  no  substantial 
merit  in  the  appeal  taken  by  the  defendant 
His  conviction  of  the  crime  of  manslaughter 
must  be  said  to  rest  ui>on  abundant  proof. 
The  case  is  one  which  makes  pertinent  the 
observation  of  the  Supreme  Court  used  in 
the  case  of  People  v.  Cebnlla,  13T  Cal.  314, 
70  Pac.  181,  where  it  was  said  that  the  de- 
fendant should  be  considered  fortunate  that 
the  jury  reduced  the  crime  to  that  of  sudi 
small  degree. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRBY,  P,  J. ;  SHAW,  J. 
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IRWIN  at  al.  v.  KLIMPER.     (Civ.  3521.) 

(District  Court  of  Appeal,  Second  District,  Di- 
yision  1,   California.     Feb.   14,   1922.) 

1.  Brokers  «=>43(2)— Precloded  from  recover- 
ing compensation  in  absence  of  written  con- 
tract authorizing  them  to  sell  land. 

Broiler  could  not  recover  commission  for 
sale  of  real  estate  where  contract  authorizing 
broiler  to  sell  the  property  was  not  in  writ- 
ing as  required  by  Civ.  Code,  1 1624,  subd.  6. 

2.  Brolcers  ^=»43 (3) —Vendor's  written  es- 
'orow  Instructions  to  bank,  referring  to  bro- 
ker's commission,  held  not  sufficient  under 
statute  raqulrlag  authority  to  sell  to  be  in 
writing. 

Written  escrow  instructions,  addressed  to 
iMmlc  by  vendor,  reciting  conditions  under  which 
deed  was  to  be  delivered  to  purchaser,  and  stip- 
ulating that  "I.  &,  H.  Realty  Company,  6459 
Hollywood  Blvd.,  commission  $342.50,  hold  your 
check  for  balance  for  me,"  held  not  a  sufficient 
memorandum  of  broker's  authority  to  sell  land, 
under  Civ.  Code,  |  1624,  subd.  6;  the  instruc- 
tions constituting  at  most  merely  an  acknowl- 
edgment of  the  obligation  of  the  vendor  to  pay 
the  stated  commisBion  out  of  the  purchase  price 
on  completion  of  the  transaction. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    L.  H.  Valoitlne,  Judge. 

Action  by  B.  G.  Irwin  and  S.  L.  Henry, 
doing  business  under  the  flrm  name  of  the 
Irwin  &  Henry  Realty  Company,  against 
Lenora  Marston  Klimper.  Judgment  for 
plaintiffs  and  defendant  api)eala.    Reversed. 

Smith  ft  Breslln.  of  Los  Angeles,  for  ap-. 
pellant. 

G.  R.  Dexter  and  Howard  B.  Henshey, 
both  of  Lob  Angeles,  for  respondents. 

CONRBT,  P.  J.  Pursuant  to  the  unwrit- 
ten reiiuest  of  the  defendant,  the  plaintlfTs 
procured  for  the  defendant  a  purchaser 
ready,  willing,  and  able  to  buy  and  pay  for 
certain  real  property  at  a  stated  price. 
Thereupon  the  defendant  signed  and  deliv- 
ered to  the  Hollywood  National  Bank  escrow 
instructions  dated  April  10.  1920,  which 
were  addressed  to  the  bank,  and  were  in 
part  as  follows: 

"I  will  band  you  a  deed  executed  by  

to  Elinor  J.  Middleton,  covering  the  following 
described  property:  (Stating  description  of  the 
property,  amount  and  conditions  of  payment 
to  be  made  by  the  purchaser.) 

"Pay  your  escrow  charges,  also  the  charges 
for  Cont.  certificate  of  title  and  recording 
above. 

"Pay  all  incumbrances  of  record  necessary  to 
show  title  as  above. 

"Property  subject  to  all  1920-1921  taxes. 

"Insurance  to  be  assigned  free. 

"Interest  to  be  adjusted  as  of  date  of  dosing. 


"Irwhi  &  Henry  Realty  Company,  5459  Hol- 
lywood Blvd.,  commission  $342.50,  hold  your 
check  for  balance  for  me.     •     *    •" 

Mrs.  Middleton  deposited  wiOi  the  bank 
the  required  sum,  and  complied  with  the  con- 
ditions required  of  her  by  the  terms  of  the 
escrow.  At  the  time  of  the  trial  of  this  ac- 
tion the  money  remained  with  the  bank,  and 
the  purchaser  was  willing  to  "go  on  with  tbe 
deal."  Nevertheless,  for  reasons  which  do 
not  appear,  the  property  has  not  been  con- 
veyed to  the  purchaser.  We  are  not  In- 
formed whether  the  failure  to  complete  tbe 
sale  is  caused  by  willful  refusal  of  the  ven- 
dor, or  by  her  inability  to  furnish  a  satis- 
factory title. 

Tbe  plaintiffs  have  prosecuted  this  action 
to  recover  an  alleged  indebtedness  of  the 
defendant  to  them  in  the  sum  of  $342.50  for 
their  services  in  procuring  the  purchaser 
for  the  described  real  property.  It  was  al- 
leged in  the  complaint  that  for  said  services 
the  defendant  promised  and  agreed  in  writin^r 
to  pay.  The  writing  hereinabove  descrll>ed 
is  the  only  document  proved  to  have  been 
signed  by  the  defendant  relating  to  said 
transaction.  Judgment  having  been  render- 
ed in  favor  of  the  plaintiffs,  the  defendant 
api>eals  therefrom. 

[1, 2]  It  is  provided  in  section  leSA  of  the 
Civil  Code  as  follows: 

"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  there- 
of, is  in  writing  and  subscribed  by  tbe  party  to 
be  charged,  or  by  his  agent:  •  •  •  6.  An 
agreement  authorizing  or  employing  an  agent 
or  broker  to  purchase  or  sell  real  estate  for 
compensation  or  a  commission." 

If  the  writing  to  which  we  have  referred 
is  sufficient  to  comply  with  the  quoted  sec- 
tion of  the  statute,  and  thereby  constitute  a 
valid  contract,  then,  and  then  only,  the 
plaintiffs  are  entitled  to  recover.  We  think 
that  the  memorandum  does  not  constitute  an 
agreement  authorizing  or  employing  tbe 
plaintiffs  to  sell  the  property  or  a  promise 
to  pay  the  commission.  It  Is  an  order 
which,  at  most,  might  he  construed  to  be  an 
acknowledgment  of  obligation  on  the  part  of 
the  defendant  to  pay  tlie  statwi  comuiis.si<--ii. 
out  of  the  purchase  price  on  completion  of 
the  transaction;  that  is  to  say,  u|X)ii  trans- 
fer of  the  property  and  payment  of  the  con- 
sideration. Looking  at  it  most  favorably  to 
the  plaintiffs,  they  are  not  entitled  to  re- 
cover upon  the  facts  shown  In  the  record, 
because  it  has  not  been  proved  that  the  con- 
dition has  been  performed  upon  which  alone 
the  money  would  be  payable 

The  Judgment  is  reversed. 

We  concur:    SHAW,  J.;    JAMES,  J. 
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BOWERS  V.  BRAZELL.    (No.  2554.) 

(Supreme  Court  of  New  Mexico.    Feb.  21, 
1922.) 

(SyUalut  iy  the  Court.) 

1.  Jnd«ment  «=352l— Suit  mainly  to  Mt  Uldo 
Jydgment  Is  a  "direct  attack." 

Where  the  main  object  in  a  anit  or  action 
19  for  the  purpose  of  setting  aside  a  jadgmeot 
or  decree,  Bucb  an  attaclc  is  a  direct,  and  not  a 
collateral,  attack. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Fbrases,  First  and  Second  Series,  Direct 
Attack.] 

2.  Judgment  «=s>4l6  —  Oefattit  decree  based 
upon  invalid  tax  title  oannot  in  the  absence 
of  fraud,  be  set  aside  in  subsequent  suit. 

A  default  decree  in  a  suit  to  quiet  title,  in 
which  the  plaintiff's  right  and  title  were  based 
upon  a  tax  deed,  invalid  because  the  taxes  for 
which  it  was  issued  had  been  paid,  cannot,  in 
the  absence  of  fraud,  be  set  aside  by  a  subse- 
quent suit  for  that  purpose.  The  doctrine  of 
res  adjudicata  applies. 

Appeal  from  District  Ckiurt,  Union  C!oiin- 
ty;  Lelb,  Judge. 

Suit  by  Vada  Bowers  against  James  Bra- 
Kell  to  qnlet  title.  Judgment  for  plaintiff 
and  the  defendant  appeals.  Beversed,  wltb 
instmctions  to  sustain  tbe  demurrer  to  tbe 
complaint 

O.  P.  Easterwood,  of  Clayton,  for  appel- 
lant 

D.  A.  Paddock,  of  Clayton,  for  aK>elIae. 

RATNOLDS,  C.  J.  This  Is  an  appeal  from 
a  Judjnnent  setting  aside  a  former  decree  In 
appellant's  favor  in  a  suit  to  quiet  title. 
Upon  overruling  of  appellant's  demurrer  to 
tbe  complaint  and  bis  refusal  to  plead  fur- 
ther, Judgment  was  entered  for  the  appellee, 
granting  the  prayer  of  tbe  complaint  and  set- 
ting aside  tbe  former  decree. 

On  the  4th  of  March,  1913,  the  county 
treasurer  of  Union  county  attempted  to  sell 
certain  land  for  taxes  alleged  to  be  due  there- 
on for  the  year  1909,  Issued  a  cerUQcate  to 
one  Bernard  O.  Gow,  and  thereafter  issued 
to  bim  a  tax  deed  for  the  land  covered  by 
tbe  tax  certificate.  On  November  19,  1916, 
Gow  conveyed  tbe  land  to  James  Brazell,  the 
appellant  On  January  2,  1919,  Brazell 
brought  an  action  against  the  plaintiff  to 
quiet  title  to  the  land  in  question,  this  case 
being  No.  4157.  Service  upon  the  defend- 
ant was  made  by  publication  of  the  decree 
obtained  March  3, 1019.  On  June  21, 1920,  the 
present  suit.  No.  4754,  was  begun  by  the  ap- 
pellee, alleging,  among  other  things,  that  tbe 
taxes  on  tbe  land  in  question  had  been  fully 
paid  by  her  predecessor  In  title,  and  asking 
that  the  purported  tax  sale  certificate  and 
deed  given  to  Gow  by  the  treasurer  be  can- 
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eeled  and  held  for  naught;  that  the  former 
decree  be  declared  void  and  of  no  effect.  To 
this  complaint  tbe  defendant  below,  appel- 
lant here,  demurred,  on  tbe  ground  that  all 
the  issues  of  tbe  present  suit  had  been  de- 
termined by  the  prior  suit;  that  tbe  plain- 
tiff was  barred  and  estopped ;  that  the  pro- 
ceeding was  a  collateral  proceeding  attempt- 
ing to  set  aside  a  decree  rendered  In  cause 
Na  4157,  in  which  all  the  issues  had  been 
fully  adjudicated,  and  that  it  was  not  a  prop- 
er proceeding  to  set  aside  and  attack  the  de- 
cree rendered  in  said  cause  No.  4157  on  the 
7th  of  March,  1919,  more  than  12  months 
preceding  the  filing  of  the  complaint  in  this 
action.  This  demurrer  was  overruled  by  the 
court,  and,  appellant  electing  to  stand  upon 
the  demurrer.  Judgment  was  entered  for  fhe 
appellee,  and  this  appeal  taken. 

[1]  Appellant  assigns  as  error  tbe  action 
of  the' court  in  overruling  the  demurrer  and 
rendering  Judgment  In  favor  of  the  appel- 
lee for  tbe  reasons  set  out  In  his  demurrer 
to  the  complaint  He  contends,  first  that 
this  salt  .is  a  collateral  attack  upon  a  judg- 
ment heretofore  rendered  by  the  district 
court  and  as  such  cannot  be  maintained.  In 
our  opinion  there  is  no  merit  In  this  conten- 
tion. The  attack  as  made  In  this  case  is  a 
direct  attack  upon  the  Judgment. 

"A  direct  attack  on  a  Judgment  is  an  attempt 
to  amend,  correct  reform,  vacate,  or  enjoin 
tl^e  execution  of  the  same  in  a  proceeding  in- 
stituted for  that  purpose."  15  B.  O.  h.,  par. 
312,  "JudcmenU.'* 

See,  also,  Black  on  Judgments,  roL  1,  par. 
252. 

[2]  It  is  conceded  by  appellee  that  he  did 
not  proceed  under  Code  1915,  {§  4227,  4230, 
which  pertain  to  setting  aside  default  and  ir- 
regular Judgments  upon  motion. 

Appellee  contends  that  there  was  fraud  ln~ 
the  procurement  of  the  judgment,  and  it  is 
admitted  by  the  appellant  that  If  there  was 
fraud  in  the  procurement  of  such  judgment  It 
could  be  set  aside,  but  he  contends  tbat  there 
is  no  fraud  alleged  nor  proved.  Appellee  al- 
leges that  tbe  tax  deed  delivered  to  Gow  was 
wrongfully  and  illegally  Issued;  that  the 
pretended  deed  was  null  and  void  and  wrong- 
fully and  illegally  issued.  These  allegations 
do  not  amount  to  allegations  of  fraud.  If 
tbe  taxes  had  been  paid,  tbe  tax  deed  un- 
doubtedly was  wrongfully  and  Illegally  is- 
sued. Appellee  argues  In  his  brief  that  tbe 
judgment  was  obtained  by  suppressing  the 
notice  of  said  cause  and  by  the  suppression 
of  evidence,  but  the  assertions  are  not  borne 
out  by  the  reconj.  Tbe  complaint  alleges 
that  tlie  appellee  was  a  nonresident  of  New 
Mexico,  and  received  no  Information,  and 
was  never  served  with  notice  of  the  suit.  It 
further  alleged  that  If  there  was  any  notice 
given  It  was  by  publication  in  a  weekly  news- 
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IMtper,  to  which  appeHee  was  not  a  Bobscrlb- 
er  and  never  saw.  Such  allegations,  wiUi- 
out  others  to  the  effect  that  the  action  of 
the  plaintiff  in  cause  No.  4157,  that  is,  the 
suit  to  quiet  title,  amount  to  fraud,  are  In- 
sufficient to  sustain  plaintiff's  assertion  In 
his  brief  and  argument  that  the  decree  was 
fraudulently  obtained,  or  that  tl>ere  was 
fraud  in  the  procurement  of  it  No  allega- 
tion is  made  in  the  complaint  that  appellant 
had  knowledge  of  appellee's  residence,  nor 
suppressed  the  notice  of  the  case  and  pre- 
vented such  notice  from  reaching  the  appel- 
lee. It  is  also  alleged  ttiat  appellee  had  a 
full  and  complete  defense  against  the  suit 
if  she  had  notice,  but  it  is  nowhere  contend- 
ed or  alleged  that  by  any  activities  of  the 
plaintiff  the  appellee  was  prevented  from  in- 
terposing her  defense.  Fraud  will  not  be 
presumed,  but  must  be  alleged,  lliere  are 
no  allegations  of  facts  in  the  complaint 
which  can  be  construed  to  amount  to  fraud. 

Appellee  farther  contends  that  the  judg- 
ment in  No.  4157  was  absolutely  void,  being 
founded  upon  a  tax  deed  for  property  on 
which  the  taxes  had  been  paid.  In  vur  opin- 
ion thfs  defense  is  not  available  to  the  ap- 
pellee in  this  case.  It  is  not  an  attack  un- 
der Laws  1899,  c.  22,  |  25,  upon  the  title  to 
property  based  upon  a  tax  sale  which  is  in- 
valid because  the  taxes  have  been  paid,  but 
it  Is  an  attempt  to  set  aside  a  Judgment  quiet- 
ing title  founded  upon  a  tax  deed,  where  it 
is  admitted  under  the  pleadings  that  t^te 
taxes  have  been  paid.  In  this  respect  it  is 
lilce  any  other  attack  on  a  Judgment,  and 
governed  by  the  same  rules.  The  rigbt  to  at- 
tack the  title  to  property  sold  at  a  tax  sale 
under  Laws  1899,  c.  22,  f  25,  on  the  ground 
that  the  taxes  have  I>een  paid,  was  available 
to  the  appellee  in  the  suit  to  quiet  title, 
which  suit  was  based  upon  the  tax  deed. 
Such  defense  was  not  Interposed  in  that  case. 
It  is  now  sought  to  use  that  ground  of  de- 
fense as  a  basis  in  this  action  to  set  aside 
a  Judgment  rendered  In  the  former  suit.  The 
fact  that  the  tax  deed  was  invalid  and  could 
have  been  no  basis  for  a  decree  to  quiet  title 
if  properly  attacked  in  the  former  case  does 
not  make  the  proceeding  based  upon  it  a  nul- 
lity any  more  than  it  would  make  a  Judgment 
on  a  promissory  note  which  bad  Iteen  paid  a 
nullity,  when  the  defense  of  payment  was  not 
raised  during  the  case.  As  is  said  in  Lock- 
hart  V.  Leeds,  12  N.  M.  156,  at  page  162,  76 
I'ac.  312,  at  page  314: 

"It  [the  judgment]  is  a  finality  as  to  the 
claim  or  demand  in  controversy,  concluding 
parties  and  those  in  privity  with  them,  not  only 
as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  daim  or  de- 
mand, but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  purpose. 
Thus,  for  example,  a  judgment  rendered  upon 
a  promissory  note  is  conclusive  as  to  the  va- 


lidity of  the  instmment  and  th*  amonat  doe 
upon  it,  although  it  be  aabseqnently  alleged  that 
perfect  oefenses  actually  existed,  of  which  no 
proof  was  offered,  sncb  as  forgery,  want  of 
consideration,  or  payment.  If  such  defense* 
were  not  presented  in  the  action,  and  estab- 
lished by  competent  evidence  the  sabsequent 
allegation  of  their  existence  is  of  no  legal  con- 
sequence. The  jndgment  is  as  conclusive,  so 
far  as  futnre  proceedings  at  law  are  concerned, 
a*  though  the  defenses  never  existed.  The  lan- 
gnage,  therefore,  which  is  so  often  used,  that 
a  jndgment  estops  not  only  as  to  every  ground 
of  recovery  or  defense  actually  presented  in 
the  action,  but  also  as  to  every  ground  which 
might  have  been  presented,  is  strictly  acca- 
rate,  when  applied  to  the  demand  or  claim  in 
controversy.  Such  demand  or  claim,  having 
passed  into  judgment,  cannot  again  t>e  brought 
into  litigation  between  the  parties  in  proceed- 
ings at  law  upon  any  ground  whatever." 

See,  also,  First  National  Bank  ▼.  Tome,  23 
N.  M.  255,  at  page  268.  167  Pac  733;  City  of 
Socorro  ▼.  Cook,  24  N.  hC  202,  at  page  200, 
173  Pac.  682. 

For  the  reasons  above  stated,  the  action  of 
the  lower  court,  overruling  the  appellant's 
demurrer  and  rendering  judgment  for  ap- 
pellee, was  erroneous,  and  the  cause  la  re- 
versed, with  instructions  to  sustain  the  de- 
murrer; and  It  Is  80  ordered. 

PAHKEE,  J.,  concurs. 
DAVIS,  J.,  did  not  participate. 


(28  N.  M.  28)' 

STATE  «c  rel.  BUJAC  v.  DISTRICT  COURT 
OF  SECOND  JUDICIAL  DISTRICT  FOR 
BERNALILLO  COUNTY  et  al.     (No.  2619.) 

(Supreme   Court   of   New   Mexico.     Fab.   28, 
1922.) 

(Bpllabui  hv  the  Oomri.) 

1.  Appeal  and  error  ^=9l  1 1 1— Supreme  Conft 
may  award  new  trial,  reverse  or  aMrm  dis- 
trict court  Jadgment. 

Under  section  4507,  Code  1015,  tUs  coort 
has  power  to  award  a  new  trial,  reverse  or 
aflSrm  the  judgment  of  the  district  court,  or 
give  such  other  Judgment  as  to  It  shall  seem 
agreeable  to  law. 

2.  Appeal  and  error  «=3|  1 92— Supreme  Court 
should  construe  Its  own  amUoaous  maatfatib 

It  is  within  the  power,  and  it  is  the  duty 
of  this  court,  to  construe  its  own  mandate  ia 
case  there  is  any  ambiguity  in  the  same. 

3.  Appeal  and  error  «=s>t  194(1)— Opinion  and 
mandate  construed  as  dlreeting  district  court 
to  prooeed  as  aArised  and  to  oithor  graat 
new  trial,  enter  oorreot  Judgmaat,  or  pro- 
oeod  ottiarwise  aoeordlna  to  law. 

We  construe  the  opinion  and  mandate  in 
the  matter  involved,  which  reversed  the  judg- 
ment and  remanded  the  cause,  with  directions 
to  proceed  in  accordance  with  the  opinion,  as 
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a  direction  to  tbe  district  coort  to  proceed  u 
it  might  be  advised,  and  to  either  grant  a  new 
trial,  enter  the  correct  judgment,  or  proceed 
otherwise  in  accordance  with  law  and  tbe 
rights  of  the  partiea. 

4.  Mandamus  «=958— District  oourt  may  not  be 
controlled  where  not  violating  Supreme  Court 
mandate. 

Where  the  mandate  of  this  court  haa  not 
been  violated  ij  the  district  court,  its  action 
cannot  be  controUed  by  mandamna. 

6.  Appeal  and  error  <»=>a35,  1172(1),  1175(1), 
1176(1)— Appellate   court   should,    apon    re. 
versal,  either  render  proper  Judgment  or  di- 
rect lower  court  to  do  so;   ordinarily  a  oaae 
should  go  back  to  the  point  where  error  oo- 
cvrred,  but  saoh  error  must  have  been  point- 
ed out  to  the  opposing  party  below. 
An    appellate   court,   nnleas   prevented   by 
some  limitation  upon  its  powers,  should,  upon 
reversal,  either  render  the  proper  judgment  or 
direct   the  lower   court   to  do    so,   except  in 
those  cases  where  such  action  is  prevented  by 
the    drcnmstances,    or   where   legal    injustice 
would  thereby  result  to  one  of  the  parties.    Or- 
dinarily the  parties  ahould  go  back  to  the  point 
where  the  error  occurred,  and  the  case  should 
proceed  from  that  point  to  a  conclusion,  un- 
less the  circumstances  prevent  such  a  course. 
The  fact  that  the  iniSrmity  of  the  case  is  first 
disclosed  in  the  appellate  court  has  nothing  to 
do  with  the  matter,  and  createa  no  new  rights 
in  the  losing  party.     In  order,  however,  to  be 
entitled  to  a  judgment  by  this  court,  or  a  direc- 
tion to  enter  Judgment  in  the  district  court, 
the  party  claiming  the  right  to  such  judgment 
must  have  called  to  the  attention  of  the  oppo- 
site party  and  the  court  below,  by  appropriate 
motions,  the  infirmity  in  the  case  of  which  he 
complains  in  this  court. 

Proceeding  in  mandamus  by  the  State,  on 
the  relation  of  Etienne  de  P.  Bujac,  against 
the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  New  Mexico  for  the 
County  of  Bernalillo,  and  the  Judge  thereof. 
Alteinatlve  writ  discharged,  and  claimant's 
alternative  motion  to  recall  the  mandate  and 
to  direct  a  new  trial  is  denied. 

See,  also,  196  Pac.  327;  Id.  513;  201  Pac. 
1051. 

E.  P.  Bujac,  of  Carlsbad,  Marron  &  Wood, 
of  Albuquerque,  and  Renehan  &  Gilbert,  of 
Santa  F6,  for  relator. 

A.  B.  McMillen,  of  Albuquerque,  for  re- 
spondents. 

PARKKR,  J.  Tbe  matters  involved  in  this 
proceeding  grow  out  of  the  case  of  E.  de  P. 
Bujac  v.  Joseph  B.  Wilson,  Executor,  report- 
ed in  27  N.  M.  ,  196  Pac.  32T.    In  that 

case  we  held  that  the  plaintiff,  Bujac,  had 
failed  to  establish  bis  claim  against  the  es- 
tate of  a  deceased  person  by  reason  of  bis 
failure  to  meet  tbe  requlremoits  of  section 
2175,  Code  1916,  in  regard  to  corroboration 
of  bis  testimony  in  support  of  his  claim.  The 
district  court  had  awarded   him  judgment 


against  tbe  executor.  We  reversed  tbe  Judg- 
ment and  remanded  the  cause  in  tbe  follow- 
ing language: 

"It  follows  from  all  of  the  foregoing  that  the 
judgment  of  the  court  below  was  erroneous,  and 
should  be  reversed,  and  the  cause  remanded,' 
with  directions  to  proceed  in  accordance  here- 
with;  and  it  is  so  ordered." 

When  the  case  reached  the  district  coart 
ander  the  mandate  from  tbis  court  tbe  same 
was  redocketed,  and  upon  application  of  the 
executor  a  Jndgm«it  was  entered  by  tbe  dis- 
trict court  in  favor  of  the  executor  and 
against  tbe  claimant,  Bujac.  Prior  to  tbe 
entry  of  tbis  judgment,  counsel  for  the  ex- 
ecutor served  upon  counsel  for  the  claimant 
tbe  foUowing  notice: 

"April  4,  1921. 

"Messrs.  Marron  &  Wood,  City— Dear  Sirs: 
I  have  prepared  judgment  reinstating  cause 
in  the  case  of  B.  de  P.  Bujac,  Claimant,  v.  Jos- 
eph R.  Wilson,  Executor,  etc.,  dismissing  plain- 
tiff's claim,  and  for  judgment  for  the  executor 
for  his  costs  (No.  12062),  a  copy  of  which  I 
lierewitb  inclose.  [Here  follows  a  similar  no- 
tice in  regard  to  another  case.]  Will  yon 
please  examine  Uiese  copies  at  your  earliest 
convenience  and  let  me  know  whether  or  not 
you  have  objections  to  the  form  of  the  orders 
to  be  entered? 

"Yours  truly,  A.  B.  McBCllen." 

The  judgment  involved  bere  was  entered 
s(Kne  two  weeks  after  tbe  notice,  and  without 
any  objection  on  tbe  part  of  counael  for  claim- 
ant up  to  that  time.  After  the  entry  of  the 
judgment  tbe  claimant  filed  a  motion  to  va- 
cate and  set  aside  tbe  judgment  upon  four 
grounds  to  the  effect  (1)  that  tbe  order  was 
made  without  notice  to  tbe  claimant;  (2)  tbe 
order  is  not  in  accordance  with  the  opinion 
and  Judgment  of  tbe  Supreme  Court;  (3)  be- 
cause the  order  should  merely  have  reinstat- 
ed tbe  cause  upon  the  docket  for  a  new  trial 
and  further  proceedings  In  accordance  with 
the  opinion  of  the  Supreme  Court;  (4)  be- 
cause the  order  of  the  Supreme  Court  was 
that  tbe  cause  be  redocketed,  with  directions 
to  proceed  in  accordance  with  the  opinion  of 
the  court,  and  tbe  order  entered,  dismissing 
the  said  cause  without  trial  and  further  pro- 
ceedings, is  not  in  accordance  with  tbe  direc- 
tions of  the  Supreme  Court  Upon  this  mo- 
tion the  district  court  held  that  the  motion 
should  be  overruled,  but  without  prejudice  to 
tbe  claimant  to  make  showing  under  oath  as 
to  newly  discovered  evidence  or  other  legal 
cause  why  said  judgment  should  be  set  aside 
and  a  further  hearing  allowed.  And  the 
court  ordered  that  the  claimant's  motion  be 
denied,  and  that  he  be  given  leave  to  file 
within  20  days  from  tbe  date  of  tbe  Judg- 
ment bis  showing  under  oath  as  to  newly 
discovered  evidence  or  other  legal  reason  why 
said  judgment  on  mandate  from  the  Supreme 
Court  should  be  set  aside  and  further  evi- 
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dence  taken  upon  said  clklm.  Thereafter 
there  was  filed  In  this  court  a  petition  for  a 
writ  of  mandamus  directed  to  the  district 
court,  and  commanding  it  to  vacate  its  Judg- 
ment dismissing  the  claim  of  claimant,  and  to 
'reinstate  the  cause  upon  its  docket  and  grant 
claimant  a  new  trial.  An  alternative  writ 
was  issued  by  this  court  in  accordance  with 
the  petition,  and  a  return  was  filed  by  the  re- 
spondent. Judge  M.  E.  Hlckey,  and  upon  these 
pleadings  and  the  facts  herein  recited  the 
case  is  before  us. 

It  is  to  be  observed  that  in  the  opinion  and 
mandate  in  the  former  case  this  court  did 
not  direct  the  district  court  to  enter  Judg- 
ment dismissing  the  claim  x>f  the  claimant 
It  directed  the  district  court  to  proceed  in 
accordance  with  the  opinion,  wliicb  was- to 
the  effect  that  the  claimant  had  failed  to  es- 
tablish his  claim  against  the  estate  of  a  de- 
ceased person  by  reason  of  the  lack  of  cor- 
roboration of  the  contract  upon  which  the 
claim  was  founded.  The  case  when  presented 
to  the  district  court  stood  exactly  as  it  did 
at  the  close  of  the  testimony  upon  the  trial. 
The  district  court  bad  been  directed  by  this 
court  that  he  had  been  in  error  in  finding 
that  the  claim  against  the  estate  had  been 
sufficiently  corroborated,  and  that  the  claidi 
had  not,  in  contemplation  of  law,  been  cor- 
roborated so  as  to  authorize  the  Judgment 
which  had  been  rendered,  and  which  was  or- 
dered to  be  vacated  and  set  aside.  Upon  the 
record  then  l>efore  the  court  it  was  the  court's 
duty,  in  the  absence  of  further  proof,  to  enter 
a  Judgment  dismissing  the  claim  of  the  plain- 
tiff In  accordance  with  the  reasoning  and  di- 
rection of  the  oplnl<m  of  this  court.  To  pro- 
ceed In  accordance  with  the  mandate  and 
opinion  would  be  to  enter  the  Judgmont 
which  the  court  has  entered  in  the  ab.sence  of 
some  application  on  the  part  of  the  claimant 
to  submit  further  proof  by  way  of  corrobora- 
tion, or  other  -matters  of  legal  significance, 
showing  tliat  the  order  should  ant  be  entered. 
We  did  not  undertake  to  determine  in  the 
opinion  Just  exactly  what  course  the  district 
court  should  pursue.  We  left  to  his  Judicial 
discretion  in  accordance  with  law  the  right 
to  proceed  as  he  might  be  advised.  He  pos- 
isessed  all  of  the  power  which  he  possessed  at 
the  time  be  entered  the  first  Judgment,  ex- 
cept that  be  was  directed  that  the  proof  then 
before  him  did  not  authorize  a  Judgment  for 
the  clnimant.  He  was  authorized  under  the 
'mandate  to  take  Into  consideration  all  of 
the  principles  governing  the  awarding  of  new 
trials,  the  principles  of  res  adjudicata,  and 
all  other  legal  principles  governing  the  situ- 
ation. In  other  words,  the  district  court  was 
left  free  to  proceed  according  to  law  as  he 
understood  it,  save  and  except  that  he  was 
directed  that  a  Judgment  on  the  evidence 
then  l)efore  the  court  could  not  be  rendered 
for  the  claimant. 

It  is  to  be  noted  in  this  connection  that  we 


have  not  been  discussing  what  the  district 
court  should,  as  a  matter  of  law,  have  done 
under  the  circumstances,  but  we  have  been 
discussing  what  he  had  power  to  do  under 
such  a  mandate.  What  this  court  should 
have  done  by  way  of  directions  in  the  man- 
date, and  what  the  district  court  should  have 
dqne  under  the  circumstances,  is  left  for  dis- 
cussing later  In  this  opinion. 

[1]  1.  It  may  be  said  generally  that  this 
court  upon  the  reversal  of  a  cause  has  power 
to  award  a  new  trial,  reverse  or  afiirm  the 
Judgment  of  the  district  court,  or  give  such 
other  Judgment  as  to  it  shall  seem  agreeable 
to  law.    Section  4507,  Code  1915. 

[2]  2.  It  is  within  the  power,  and  It  is  the 
duty,  of  this  court  to  construe  its  own  man- 
date in  case  there  is  any  ambiguity  in  tbe 
8am&    4  O.  J.  Appeal  and  Error,  S  3306. 

[31  3.  We  construe  the  opinion  and  man- 
date in  tbe  case  referred  to  as  a  direction  to 
the  district  court  to  proceed  as  he  might  be 
advised,  and  to  either  grant  a  new  trial,  en- 
ter Judgment  as  he  should  have  done  in  tbe 
first  Instance,  or  proceed  otherwise  upon  ap- 
plication of  the  parties  in  accordance  with 
the  law.  His  discretion,  except  as  Indicated 
In  the  opinion  as  to  the  necessity  for  corrob- 
oration, was  not  attempted  to  be  controlled. 

[4]  4.  There  has  been  no  violation  of,  nor 
departure  from,  the  directions  of  the  man- 
date, and  there  is  therefore  nothing  to  cor- 
rect in  the  lower  court  by  mandamus  from 
this  court.  If  the  lower  court  invaded  tbe 
claimant's  rights,  he  committed  error,  be  did 
not  violate  any  mandate  of  this  court 

[J]  5.  If  there  was  error  in  not  awarding 
claimant  a  new  trial,  it  was  the  error  of  this 
court,  and  not  of  the  district  court  There 
was  no  formal  motion  for  a  rehearing  of  the 
case  after  the  opinion  was  lianded  down,  but 
claimant  in  his  petition  for  the  writ  of  man- 
damus, prayed  in  the  alternative  that  if  tbe 
writ  be  denied,  the  mandate  be  recalled  for 
the  purpose  of  making  the  same  specific  and 
certain.  While,  as  we  have  shown,  tberfe  is 
no  remedy  by  mandamus  in  this  case,  to  re- 
fuse to  consider  the  alternative  aitplicatlon 
to  recall  the  mandate  would  deprive  the 
claimant  of  the  right  to  have  determined  by 
this  court  whether,  upon  such  a  reversal  for 
the  reasons  stated  in  the  opinion  tbe  lo<4ng 
party  is  entitled  as  a  matter  of  right  to  a 
new  trial  on  tbe  merits.  It  is  for  this  reason 
that  we  will  consider  the  matter. 

It  is  to  be  observed  that  the  case  was  fol- 
ly tried  upon  the  merits,  and  no  error  Inter- 
vened prior  to  the  Judgment,  the  error  being 
the  entry  of  a  wrong  Judgment  upon  the  the- 
ory that  the  claimant  had  been  sufficiently 
corroborated.  The  case  was  tried  by  the 
court  without  a  Jury.  Ilie  claimant  was  la 
no  way  prevented  by  the  court  from  fully  de- 
veloping bis  case,  and,  on  the  other  hand,  the 
case  was  once  reopened  for  further  proof  by 
the  claimant     Under  such  clrcumstancea  la 
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the  claimant  entitled  as  a  matter  of  right  to 
a  nevr  trial?  Coonsel  for  claimant  argue 
that  in  a  case  like  this,  where  Judgment  in 
favor  of  the  appellee  is  reversed  because  of 
InsuBlclent  evidence  to  support  it,  he  la  en- 
titled as  a  matter  of  right  to  a  new  trial. 
On  the  other  hand,  counsel  for  the  executor 
argues  that  the  claimant,  having  once  bad 
fnll  opportunity  to  present  bis  case.  Is  not 
entitled  to  a  new  trial  unless  upon  sttch  a 
showing  as  would  oititle  him  thereto  the 
same  as  if  the  case  had  never  been  appealed 
and  reversed  for  failure  of  proof. 

Upon  principle  It  is  difficult  for  us  to  un- 
derstand how  the  position  of  claimant  can 
be  sustained.  The  court  committed  no  error 
against  him.  and  the  only  error  committed 
was  one  in  his  favor  In  rendering  a  Judgment 
for  him,  instead  of  for  the  executor.  The 
proper  course  of  the  trial  was  in  no  way  di- 
verted by  any  erroneous  action  of  the  court. 
The  claimant  was  given  every  opportunity  to 
fully  develop  his  case,  and.  In  accordance 
with  bis  legal  duty,  is  presumed  to  have  ex- 
hausted his  proof.  What  reason,  then,  is 
there  to  say  that  because  the  insufficiency  of 
that  proof  was  declared  by  this  court,  rather 
than  by  the  district  court,  the  claimant.  Ipso 
facto,  became  entitled  to  a  new  trial?  We 
can  see  no  such  reason. 

This  question  has  never  been  broadly  con- 
sidered by  this  court,  although  in  several 
cases  a  partial  consideration  of  the  same 
was  had. 

In  National  Rubber  Supply  Co.  v.  Oleson 
k  Exter  et  al.,  20  M.  M.  624,  151  Pac.  694,  an 
action  in  replevin  was  brought  against  the 
vendees  of  one  Nadeau  to  recover  the  posses- 
sion of  certain  personal  property,  and,  the 
said  Nadeau  having  died,  his  administrator 
intervened  in  the  action,  and  resisted  the 
claim  of  the  plaintUTs  upon  the  ground  that 
tbey  were  setting  up  a  claim  against  the  es- 
tate of  a  deceased  person,  and  could  not  re- 
cover without  corroboration.  The  plaintiflTs 
relied  upon  a  written  memorandum,  which 
was  ambiguous  in  character,  and  this  court 
held  that  it  was  not  sufficient  to  corroborate 
the  claim  of  the  plaintifTs,  and  reversed  the 
Judgment  of  the  lower  court,  which  had  been 
for  the  plaintiCTs.  At  first  we  directed  that 
the  Judgment  be  reversed  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
for  the  appellant,  the  administrator.  Upon 
application  for  a  rehearing,  the  rehearing 
was  denied,  but  the  directions  to  the  lower 
court  were  modified  by  means  of  the  follow- 
ing language: 

"It  has,  in  such  motion,  however,  called  at- 
tention to  the  fact  that  in  our  former  opinion 
we  ordered  a  reversal  of  the  cause,  with  di- 
rections to  the  trial  court  to  enter  judgment 
(or  the  appellant,  thereby  denying  to  appellee 
an  opportunity  to  supply  further  corroborative 
evidence  upon  a  retrial  of  the  cause.  The  for- 
mer opinion  will  be  modified,  in  so  far  as  such 
order  is  concerned,  and  the  cause  will  be  re- 


versed, with  directions  to  the   trial  court  to 
award  a  new  trial." 

It  Is  apparent  that  we  did  not  in  that  case 
give  the  matter  any  careful  consideration,  or 
undertake  to  point  out  the  principles  upon 
which  such  a  question  should  be  determined. 

In  Morstad  v.  A.,  T.  ft  S.  F.  Ry.  Co.,  23  N. 
M.  663,  170  Pac.  886,  the  plaintiff  had  recov- 
ered Judgment  against  the  defendant  for 
damages  for  personal  injuries.  The  defend- 
ant appealed,  and  the  cause  was  reversed. 
During  the  trial  the  plaintiff  was  erroneous- 
ly deprived  by  an  adveTse  ruling  of  the  court 
of  the  right  to  introduce  testimony  reflecting 
upon  the  validity  of  an  alleged  release  of  the 
cause  of  action.    In  that  regard  we  said: 

"The  plaintiff  was  thus  cut  off  from  the  right 
to  show  want  of  consideration  for  the  contract. 
It  does  not  appear  from  the  record  that  he 
may  not  be  able  to  show  upon  another  trial  that 
he  was  entitled,  without  executing  any  release, 
to  trangportafion  over  the  defendant's  railroad 
to  the  hospital  for  treatment.  It  is  therefore 
proper  to  snbmit  such  question  to. the  consid- 
eration of  the  jury  rather  than  to  enter  Judg- 
ment at  this  time  against  the  plaintiff." 

The  holding  In  that  case  was  clearly  right. 
The  error  was  an  error  committed  against 
the  appellee  in  that  case,  and  but  for  the  er- 
ror of  the  court  the  appellee  would  have  de- 
veloped more  fully  the  facts  surrounding  the 
execution  of  the  alleged  release  of  the  cause 
of  action.  It  was  right,  therefore,  that  the 
cause,  when  reversed,  should  be  remanded  for 
a  new  trial. 

In,  Security  T.  &  S.  Bank  r.  Ravel,  24  N. 
M.  221,  173  Pac.  645,  the  court  submitted  to 
the  Jtiry  an  erroneous  Instruction,  and  the 
cause  was  for  that,  and  other  reasons,  re- 
versed and  remanded  with  directions  to 
award  a  new  trial.  The  case  has  no  discus- 
sion of  when  or  when  not  a  new  trial  i°s  to 
be  awarded  upon  a  reversal,  but  it  is  clear 
that  the  order  in  that  case  was  correct;  the 
error  having  Intervened  during  the  course  of 
the  trial. 

In  Montoya  v.  Ortiz,  24  N.  M.  616, 175  Pac. 
335,  we  said: 

"The  mle  is  that  an  appellate  court  is  not 
absolately  obligated  on  reversal  to  render  or 
order  final  Judgment,  but  the  court  is  invested 
with  a  discretion  to  either  render  final  judg- 
ment, or  to  direct  the  lower  court  to  enter  judg- 
ment, or  to  remand  the  case  for  a  new  trial  or 
other  proceeding." 

In  that  case  we  said  that  we  thought  Jus- 
tice required  that  the  case  should  go  back  for 
further  evidence,  but  there  Is  no  discussion 
on  principle  as  to  when  or  when  not  a  new 
trial  Is  required  upon  a  reversal. 

We  have  made  quite  an  extensive  exam- 
ination of  the  precedents  from  other  Jurisdic- 
tions, and  find  quite  a  divergence  of  opinion 
as  to  the  test  pri^wrly  to  be  applied  as  to 
when  and  when  not  a  new  trial  ia  to  be 
awarded  upon  a  reversal.    In  most  Jurisdlc- 
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tlons  it  la  said  tbat,  where  it  appears  that 
the  facts  have  been  fully  developed  upon  the 
trial,  a  new  trial  will  not  be  ordered  uimn 
reversal  of  the  Judgment,  but  the  proper 
Judgment  wlU  be  rendered  by  the  appellate 
court,  or  ordered  to  be  rendered  by  the  court 
below.  This  seems  to  be  the  broadest  state- 
ment to  be  found  in  the  cases. 

Thus  In  Marshall  Bank  ▼.  Tumey,  106  Ark. 
116,  150  S.  W.  693,  the  plainUff  brought  ac- 
tion to  recover  a  sum  of  money  deposited 
with  the  bank  in  the  name  of  bis  father  dur- 
ing the  tatter's  lifetime.  The  plalntlfC  recov- 
ered Judgment,  and  the  defendant  appealed. 
The  plaintiff's  right  depended  upon  whether 
his  father  had  made  a  gift  of  the  money  to 
him  during  his  lifetime,  and  the  court  held 
that  the  evidence  failed  to  show  such  gift. 
The  court  in  reversing  the  Judgment  said: 

"The  Judgment  is  reversed,  and,  as  the  case 
is  fully  developed,  it  need  not  be  remanded  for 
a  new  trial,  but  will  be  dismissed  here." 

In  Leffingwell  v.  Miller,  20  Colo.  App.  428, 
79  Pac.  327,  the  action  was  in  mandamus  to 
compel  the  appellants  to  deliver  certain  pa- 
pers alleged  to  belong  to  the  office  of  the  city 
engineer.  The  evidence  established  that  the 
books'  and  papers  were  the  personal  property 
of  the  respondent,  and  not  official  papers. 
The  defendant  introduced  no  testimony,  but 
the  trial  court  found  that  the  books  and  pa- 
pers were  official,  and  rendered  Judgment  ac- 
cordingly. On  appeal  this  was  held  to  be 
error,  and  the  court  said: 

"As  plaintiff's  case  was  fully  developed  at 
the  trial  a  retrial  should  not  resolt  in  a  judg- 
ment for  plaintiff;  wherefore  the  Judgment  will 
be  reversed,  and  the  case  remanded,  with  in- 
structions to  the  court  below  to*  dismiss  the 
proceedings." 

In  Brldgewater  y.  Hooks  (Tex.  Civ.  App.) 
l.'SO  S.  W.  1004,  there  was  an  action  to  recov- 
er upon  a  contract  to  devise  all  of  a  dece- 
dent's property  to  a  child,  who  had  been  sur- 
rendered to  him  by  the  child's  father  upon  a 
contract  so  to  do;  the  contract  having  been 
fully  performed  by  the  father  and  the  diild. 
Tlie  case  was  tried  before  the  court,  and  re- 
sulted in  a  Judgment  for  the  defendants,  and 
the  plaintiCr  appealed.  The  Court  of  Civil 
Api)eals  reversed  the  Judgment,  and  rendered 
judgment  la  favor  of  the  appellant,  estab- 
lishing Itis  right  and  title  to  all  the  property 
involved.  Upon  a  motion  for  a  rehearing  it 
was  lurged  upon  the  court  that  it  should  have 
n-manded  the  cause  for  a  new  trial  rather 
than  to  have  entered  Judgment  l%e  court 
said: 

"There  is  nothing  in  the  record  which  sug- 
gests that  the  facts  were  not  fnlly  developed 
upon  the  trial.  It  is  fairly  inferable  from  the 
record  that  appellees  did  not  introduce  any  of 
the  witnesses  who  testified  on  the  trial,  and 
the  testimony  in  the  record  is  in  the  main  un- 
contradicted, but  this  does  not  indicate  that 
the  facts  were  not  fully  developed. 


"Appellees  state  In  their  motion  for  rehearing 
that  they  confidently  hope  that  upon  anotker 
trial  they  wHI  be  able  to  produce  testimony 
showing  that  the  contract  sued  on  was-  not  in 
fact  made,  and  that  if  it  was  made  appellant  did 
not  perform  its  obligations.  This  is,  in  effect, 
asking  this  court  to  remand  the  cause  for  an- 
other trial  to  give  appellees  an  opportunity  to 
procure  and  introduce  evidence  contradicting 
the  testimony  introduced  by  appellant  when  if 
any  such  evidence  exists  the  record  offers  n'6 
excuse  for  appellees'  failure  to  introduce  it  on 
tbe  last  trial.  There  was  no  ruling  of  the 
trial  court,  on  exceptions  or  otherwise,  by 
which  appellees  were  misled  as  to  the  neces- 
sity of  offering  any  evidence  at  their  command 
material  to  the  fact  issues  presented  by  the 
pleading.  Tbe  whole  case  was  submitted  to 
the  court  on  the  facts  and  law,  and  a  general 
Judgment  rendered  in  favor  of  appellees.  Hav- 
ing reached  the  eonclusion  that  upon  the  facts 
found  by  the  trial  judge  the  appelant  was  un- 
der the  law  entitled  to  a  judgment  in  his  fa- 
vor, and  there  being  nothing  in  the  record  to 
suggest  that  the  facts  were  not  fully  developed, 
and  no  matter  of  fact  being  necessary  to  be 
ascertained  to  enable  us  to  render  a  proper 
judgment,  we  felt  compelled,  under  article  162C 
of  the  Revised  Statutes,  to  render  judgment  for 
appellant,  and  we  do  not  feel  authorized  by 
anything  presented  in  the.  motion  for  rehearing 
to  set  aside  that  judgment," 

The  Btatote  of  Texas  referred  to  in  tbe 
quotation  provides  that  when  a  Judgment 
shall  be  reversed  the  Court  of  Civil  Appeals 
shall  render  such  Judinnent  as  the  court  be- 
low should  have  rendered,  except  when  It  is 
necessary  that  some  matter  of  fact  be  as- 
certained, or  where  the  damage  to  be  as- 
sessed or  the  matter  to  be  decreed  is  uncer- 
tain, in  which  cases  the  cause  shall  be  re- 
manded for  a  new  trial.  We  do  not  deeni 
the  statute  of  Texas  to  establish  any  dllTer- 
ent  rule  than  the  one  which  should  be  applied 
in  the  absence  of  a  statute,  although  it  may 
be  said  that  the  statute  renders  more  dear 
the  duty  of  the  court  in  cases  of  this  kind. 
It  does  not,  however,  run  counter  to  any 
general  principle  involved  in  such  matters. 

In  Fetzer  v.  Haralson  (Tex.  Civ.  App.)  147 
S.  W.  290,  the  action  was  in  assumpsit  for 
goods  sold  and  delivered,  and  was  tried  be- 
fore a  Jury.  After  the  evidence  was  Intro- 
duced, the  court  Instructed  a  verdict  in  favor 
of  the  defendant,  and  plaintiff  appealed.  The 
plaintiff  had  moved  for  a  directed  verdict 
in  his  favor,  which  had  been  denied.  The 
verdict  under  the  direction  of  the  court  was 
general  and  made  no  special  findings  of  fact. 
The  court  in  disposing  of  the  case  said: 

"We  have  reached  the  conclusion  that  the 
trial  court  should  have  instructed  a  verdict 
for  plaintiff  as  prayed  for,  and  it  appearing 
that  the  evidence  has  been  fully  developed,  and 
that  defendant  cannot  rely  upon  the  warranty 
because  he  did  not  comply  with  its  terms  as 
far  as  he  was  able,  judgment  should  be  ren- 
dered by  us  for  plaintiff.  We  therefore  set 
aside  the  order  remanding  this  case,  and  do  now 
reverse  the  judgment  of  the  district  court,  and 
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•   •   •    render  JndgmeDt  In  favor  of  plalntMT 
against  defendant  for  $1,212.58." 

In  Wetherby's  Adm'r  t.  Twin  State  Oas 
Co.,  83  Vt  189,  76  Atl.  8,  25  L.  K.  A.  (N. 
8.)  1220,  21  Ann.  Cas.  1092,  there  was  an  ac- 
tion brotight  by  an  administrator  to  recover 
for  the  death  of  an  infant  killed  by  contact 
with  wires  carrying  an  electric  current, 
which  resulted  In  a  verdict  and  judgment  for 
the  plaintiff.  It  does  not  appear,  except  In- 
ferentially,  that  any  motion  for  a  directed 
verdict  for  the  defendant  waa  made,  but  the 
conrt  said: 

"In  no  view  of  the  evidence  in  the  present 
case  could  the  jury  rightly  hold  the  defendant 
responsible  for  the  death  of  George  'Wetnerby, 
and  a  verdict  for  the  defendant  should  there- 
fore have  been  directed.  Since,  too,  it  is 
clear  that  the  situation  and  circumstances  stir- 
rounding  and  causing  the  accident  were  on  trial 
fully  shown  in  evidence,  it  is  undesirable  that 
the  case  should  be  remanded.  The  result  is 
that  the  judgment  is  reversed  and  judgment 
is  rendered  for  the  defendant  to  recover  its 
costs." 

In  Maupin  v.  Insurance  Co.,  63  W.  Va. 
557,  45  S.  E.  1003,  Mauplu  sued  the  insurance 
company  and  recovered  Judgment  for  a  sum 
of  moneyi  from  which  Judgment  the  insur- 
ance company  sued  out  a  writ  pf  error.  The 
Supreme  Court  reversed  the  Judgment,  set 
aside  the  verdict,  and  rendered  Judgment  for 
the  defendant  upon  the  ground  that  there 
was  no  sufficient  evidence  to  support  the  ver- 
dict The  case  contains  a  very  fine  discus- 
Biou  of  the  question  involved  here,  and, 
among  other  things,  It  Is  said: 

"When  the  plaintiff  concluded  his  case,  the 
defendant  moved  the  coort  to  ezdude  the 
plaintiff's  .evidence  as  not  sufficient  to  authorize 
a  verdict  for  the  plaintiff,  and  to  direct  the 
jury  to  find  a  verdict  for  the  defendant;  but 
the  court  refused.  The  defendant  gave  no  evi- 
dence. What  shall  this  court  do?  Shall  it  sim- 
ply reverse  the  judgment,  set  aside  the  ver- 
dict and  direct  a  new  trial?  Had  the  court 
sustained  the  motion,  we  could  not  reverse,  be- 
cause the  evidence  being  insufficient  for  recov- 
ery by  the  plaintiff,  such  action  would  be  war- 
ranted by  law.  ♦  *  •  If  the  court  had  sus- 
tained the  motion,  the  case  would  have  ended  in 
final  judgment  for  defendant,  and  so  it  must  be 
our  judgment,  as  we  must  render  such  judg- 
ment as  the  circuit  court  ought  to  have  entered. 
This  motion  is  in  no  wise  different  from  a  de- 
murrer to  evidence,  and  upon  that  final  judg- 
ment is  always  given.  The  plaintiff  so  submit- 
ted his  cape.  The  ad^^eorse  party  is  compelled 
to  join  in  a  demurrer,  and  when  a  party  moves 
for  a  verdict  he  does  the  same  as  demur.  When 
there  is  a  special  verdict  or  finding  of  facts, 
final  judgment  is  given  on  reversal,  or  a  man- 
date is  directed  to  the  lower  court  to  do  so. 
Ft.  Scott  V.  HBckman,  112  TJ.  S.  150,  165. 
When  the  court  tries  the  case  in  place  of  a 
jury,  and  the  evidence  is  plamly  insufficient  to 
sustain  the  judgment,  the  case  is  reversed  and 
final  judgment  given  for  the  defendant.  State 
T.  Miller,  26  W.  Va.  107,  110;  State  t.  Sea- 
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bright,  16  W.  Va.  690.  How  when  the  verdict 
is  general,  and  there  is  no  motion  to  exclude, 
or  to  direct  a  verdict,  but  fhe  appellate  court, 
on  reviewing  a  motion  for  a  new  trial  over- 
ruled, on  the  ground  that  the  verdict  is  con- 
trary to,  or  without  sufficient  evidence,  so  finds? 
During  service  on  the  bench  of  this  court  I 
have  seen  verdicts  set  aside  for  want  of  evi- 
dence in  many  instances  where  it  was  plain  that 
if  the  decision  of  this  court  were  observed, 
there  would  certainly  be  no  verdict  for  the 
plaintiff,  and  it  was  plain  that  the  case  could 
not  be  bettered,  and  the  question  arose  in 
my  mind,  why  remand  for  a  new  trial?  The 
practice  has  been  to  remand  always  under  the 
idea  that  it  was  the  infallible  role.  l%at  is  a  . 
mistake.  •  •  •  The  party  has  had  one  jury 
trial.  It  is  fairly  presumable  that  he  presented 
all  the  evidence  of  his  case.  He  has  submit- 
ted this  case  upon  the  evidence.  Is  the  ap- 
pellate court  to  surmise  and  guess  that  he  can 
produce  more?  If  he  did  not  produce  it,  he 
is  guilty  of  negligence.  If  he  discovered  it 
before  judgment,  we  presume  he  would  have 
made  it  the  basis  of  a  motion  in  the  lower 
court  for  a  new  trial.  If  he  discovered  it  after 
judgment,  and  he  is  guilty  of  nq,  negligence,  and 
it  is  of  {»:oper  import,  it  is  basis  for  equity  ac- 
tion. Is  the  appellate  court  not  to  presume 
that  he  cannot  better  his  case,  unless  it  sees 
that  he  can  or  may?  I  see  no  difference,  in 
this  respect,  between  a  ease  tried  by  a  court 
and  one  tried  by  a  jury.  It  is  in  the  discretion 
of  the  appellate  court  in  either  case  to  grant 
a  new  trial,  but  only  when  justice  appears  to 
demand  it.  But  the  matters  just  mentioned, 
though  relative  to  the  general  subject,  are  not 
the  question  before  us.  That  is  mucli  plainer 
against  a  new  trial.  We  have  the  case  of  a 
motion  to  direct  a  verdict  improperly  overruled. 
The  jury  found  that  Maupin  had  not  complied 
with  the  policy,  but  was  excused  by  the  agent, 
which  could  not  in  law  be.  And  no  evidence 
tended  to  show  any  excuse  for  leaving  the  books 
in  the  store  to  be  burnt" 

In  some  of  the  cases  there  is  added  to  the 
rule  heretofore  stated  that  it  must  further 
appefer  that  no  additional  evidence  can  bo 
adduced  to  change  the  result  upon  another 
trial  before  the  appellate  court  would  be  jus- 
tified in  either  entering  judgment  or  order- 
ing Judgment  to  be  entered  in  the  court  be- 
low. 

Thus  in  Egan  v.  Estrada,  6  Ariz.  248,  56 
Pac.  721,  it  is  said  that  all  of  the  evidence 
being  before  the  court  and  "there  not  being 
any  new  facts  to  be  discovered,  this  court 
will  proceed  to  do  that  which  the  district 
court  should  have  done,  which  was  to  have 
disregarded  the  finding  ♦  •  •  not  being 
supported  by  the  evidence." 

In  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Humbert 
101  Ark.  532,  142  S.  W.  1122,  the  action  was 
for  the  death  of  one  killed  while  lying  on  a 
railroad  track,  and  resulted  In  a  Judgment 
for  the  plaintiff,  and  the  defendant  appealed. 
Upon  reversal  the  court  said: 

"The  case  was  fully  developed,  and  no  addi- 
tional testimony  can  l>e  adduced  in  another 
trial  tending  to  sustain  the  plaintiff's  case,  so 
it  will  be  useless  to  remand  it  for  a  new  triaL 
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The  judgment  ia,  tberefoie,  reveraed,  and  the 
cause  dismissed." 

The  rule  in  some  of  the  cases  seems  to  be 
(ousded  upon  the  proposition  that  where  the 
<»rror  Is  one  of  law  only  the  proper  Judgment 
on  appeal  will  be  rendered. 

Thus  in  Warren  Bros.  Oo.  t.  Kendrlck, 
113  Hd.  603,  77  Atl.  847,  140  ion.  St.  R^. 
445,  the  court  held  that  where  the  issue  de- 
termined is  one  of  law  merely,  the  appellate 
court  would,  upon  reversal,  enter  Judgment 
in  accordance  with  its  decision. 

In  National  Investment  Co.  t.  National 
Loan  &  Building  Association,  51  Minn.  19S, 
53  N.  W.  546,  there  was  a  Judgment  against 
the  building  association  upon  a  certain  con- 
tract to  purchase  a  certain  mortgage'  made 
to  the  investment  company  by  It  third  per- 
son. On  appeal  to  the  Supreme  Court  it  was 
held  on  the  findings  that  the  defendant  was 
entitled  to  Judgment  instead  of  the  plaintifll, 
and  the  judgment  was  reversed  without  spe- 
cific directions  to  the  court  below.  When  the 
case  again  was  called  the  bulldiixg  associa- 
tion moved  on  the  pleadings  Qud  findings  and 
mandate  from  the  Supreme  Court  for  Judg- 
ment In  its  favor,  which  motion  was  granted, 
and  the  investment  company  appealed.  The 
court  said: 

"An  examination  of  the  opinion  of  the  court 
in  the  present  case  shows  that  the  judgment 
was  reversed,  not  because  of  any  error  in  law 
occarrlDg  at  the  trial,  or  because  the  findings  of 
fact  were  not  justified  by  the  evidence,  but 
solely  upon  the  ground  that,  upon  the  findings 
of  fact  as  made,  the  defendant,  and  not  the 
plaintiff,  was  entitled  to  judgment.    •    *    • 

"The  effect  of  the  reversal  in  this  case  was 
not  to  set  aside  the  findings  of  fact  and  send 
the  case  back  for  a  new  trial,  bat  merely  to  send 
it  bade  for  the  rendition  of  the  proper  judgment 
upon  the  facts  as  already  found.  Of  course  it 
would  have  been  within  the  discretion  of  this 
court,  and  perhaps  of  the  trial  court,  upon  a 
sufficient  showing  to  have  directed  or  granted  a 
new  trial;  but  no  such  case  is  presented.  The 
plaintiff  rested  solely  upon  the  .legal  proposi- 
tion that  the  effect  of  the  reversal  was  to  set 
aside  the  findings,  and  to  send  the  case  back  for 
a  new  triaL  If  it  was  error  to  permit  the  de- 
fendant, on  its  motion  for  Judgment,  to  refer  to 
the  evidence  in  the  'settled  case*  on  the  former 
appeal,  it  was  error  without  prejudice,  because 
it  could  not  have  affected  the  result." 

The  proposition  is  otherwise  stated  in  some 
of  the  cases  to  the  effect  that  if  the  error 
intervened  after  the  trial,  upon  reversal  the 
case  is  returned  to  the  lower  court  to  the 
point  where  the  error  intervened. 

Thus  in  Woolman  v.  Garringer,  2  Itfont 
405,  the  case  was  tried  before  a  Jury,  and 
special  issues  were  submitted  to  the  Jury, 
upon  which  they  found  and  brought  in  a 
general  verdict  also  for  the  plaintiffs  for 
damages.  The  objects  of  the  action  were  to 
recover  damages  for  the  wrongful  diversion 
of  water  and  for  an  Injunction  to  restrain 
the  defendants  from  diverting  the  same.    The 


cause  was  appealed  and  reversed  and  re- 
manded without  specific  direction.  The  court 
said: 

"All  the  facts  that  wer«  necessary  to  war- 
rant the  court  below  in  entering  judgment  had 
been  found  by  a  jury  and  approved  by  the 
court  There  was  no  necessity  for  the  court  to 
go  back  further  in  the  case  than  where  the  er- 
ror occurred  in  the  proceedings,  as  the  error 
occurred  subsequent  to  the  trial  -before  the  ju- 
ry. •  *  •  We  do  not  controvert  the  prop- 
osition that  where  a  judgment  is  reversed  for 
an  error  occurring  before  or  in  the  trial  of  a 
cause  the  cause  should  be  tried  de  novo.  But 
we  hold  that  where  the  error  complained  of  oc- 
curs subsequent  to  the  trial,  and  where  a  gen- 
eral verdict  or  a  special  verdict  shows  the  facts 
found  by  a  court  or  jury,  and  these  are  not  con- 
troverted, and  they  are  sufficient  to  warrant 
what  we  deem  a  correct  judgment,  and  the  opin- 
ion of  the  court  clearly  indicates  that  it  would 
consider  a  correct  judgment,  then  judgment  of 
this  court  to  the  effect  that  the  judgment  of 
the  court  below  is  reversed  and  cause  remanded, 
should  not  be  construed  as  granting  a  new  trial, 
4)ut  as  putting  the  parties  back  to  the  state  of 
the  case  where  the  error  occurred  for  which  the 
judgment  was  reversed." 

In  Missouri,  K.  &  T.  Trust  Co.  v.  Clark, 
60  Neb.  406,  83  N.  W.  202,  an  action  was 
brought  to  recover  the  rental  value  of  a 
hotel  in  the  city  of  Lincoln.  The  trust  com- 
pany asserted  the  right  of  a  mortgagee  la 
possession,  and  the  reply  denied  the  existence 
of  any  such  right  The  case  was  tried  with- 
out a  jury,  and  the  court  made  findings  of 
fact  and  gave  Judgment  thereon  In  favor  of 
the  defendant  Clark  thereupon  prosecuted 
error  to  the  Supreme  Court,  and  obtained 
a  reversal  on  the  ground  that  he  was  entitled 
to  recovery,  and  that  the  findings  did  not  sup- 
port the  Judgment  The  opinion  contained 
no  special  directions  to  the  lower  court  Alt- 
er the  district  court  became  again  possessed 
of  the  action  it  denied  an  application  of  the 
defendant  for  leave  to  amend  its  answer. 
Thereupon  the  defendant  trust  company  ap- 
pealed.   The  court  said: 

"The  contention  of  the  defendant  ia  that  when 
this  court  reversed  the  Judgment  the  cause 
stood  for  trial  de  novo  in  the  district  court. 
To  this  proposition  we  cannot  agree.  The 
books  are  full  of  decisions  to  the  contrary. 
When  a  judgment  is  reversed  for  an  error  oc- 
curring at  the  trial,  the  cause  must  necessarily 
be  tried  again.  There  is  no  other  way  to  cure 
the  mistake.  But  if  the  error  upon  which  a 
judgment  of  reversal  is  based  intervened  after 
the  trial,  there  is  no  good  reason  for  a  retrial 
of  the  issues.  ♦  *  ♦ »  When  the  judgment  of 
the  trial  court  has  been  reversed  in  an  error 
proceeding,  the  court  should  retrace  its  steps 
to  the  point  where  the  first  material  error  oc- 
curred; it  should  put  the  litigants  back  where 
they  were  when  the  initial  mistake  was  com- 
mitted; justice  requires  that  much,  but  it  does 
not  require  more.  A  new  trial  should  be 
awarded  only  in  cases  where  it  is  necessary  to 
restore  to  the  complaining  party  what  he  haa 
lost  by  the  error  which  induced  the  appellate 
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court  to  aet  the  Judgment  aside.  The  doctrine 
of  the  adjudged  cases  npon  this  subject  is  thus 
dearly  stated  by  the  Sapreme  Court  of  Arkan- 
sas in  Nelson  y.  Hnbbard,  13  Ark.  253:  'When 
a  judgment  is  reversed  for  error  in  the  pro- 
ceedings of  the  court  below,  and  remanded  to 
be  proceeded  in  according  to  law,  and  not  in- 
consistent with  the  opinion  of  this  conrt,  it  is 
alwkys  understood  that  the  proceedings  in  the 
court  below,  prior  to  the  fault  or  error  which  is 
ascertained  by  this  court  to  exist,  are  in  no  wise 
reversed  or  vacated  by  the  adjudication  of  the 
appellate  court;  bat  the  fault  or  error  adjudi- 
cated is  the  point  from  which  the  cause  it  to 
progress  anew.'    •    •    • 

"The  defendant  having  failed  to  move  season- 
ably for  a  new  trial,  and  the  judgment  of  re- 
versal having  left  the  findings  of  fact  untouch- 
ed, it  was  the  duty  of  the  district  court  to  ren- 
der Judgment  on  those  findings." 

In  some  of  the  cases  the  distinction  is 
founded  upon  the  proposition  that  where  the 
findings  below  are  aet  aside  by  the  appellate 
conrt  the  reversal  works  a  new  trial. 

Thus  in  Kellogg  v.  King,  114  CaL  878,  46 
Pac.  168,  55  Am.  St  Rep.  74,  for  injunction 
to  restrain  threatened  acts  of  trespass,  the 
evidence  is  without  conflict,  and  showed  that 
the  defendants  trespassed  upon  hunting 
grounds  leased  by  the  plaintiff.  Despite  the 
evidence,  tlie  inferior  court  found  all  the 
facts  against  the  plaintiff,  and  the  judgment 
on  appeal  was  reversed  and  remanded  for  a 
new  trial,  the  court  saying: 

"We  think  upon  the  evidence,  standing  va- 
(ODtradicted,  the  plaintiff  made  a  case  entitling 
him  to  the  relief  asked,  and,  as  the  findings 
are  against  such  evidence,  they  cannot  stand. 

"Plaintiff  asks  us,  in  the  event  the  judgment 
is  reversed,  to  order  a  judgment  in  his  favor, 
without  the  necessity  of  a  new  trial.  This  we 
are  not  at  liberty  to  do.  This  court  has  no 
power  to  make  findings  of  fact — that  being  the 
exclusive  province  of  the  trial  court.  Since  the 
findings  here  are  against  the  plaintilf,  a  judg- 
ment we  should  order  in  his  favor  would  be 
exactly  in  the  position  of  the  present  judg- 
ment— unsupported  by  the  findings.  It  is  only 
where  the  findings  made  by  the  lower  court  are 
such  as  to  support  a  judgment  for  the  appellant 
that  this  court,  in  reversing  a  judgment  errone- 
ously entered  thereon,  has  jurisdiction  to  order 
a  proper  judgment  to  be  entered.  In  the  pres- 
ent case,  therefore,  there 'must  be  a  new  trial." 

In  Backus  v.  Burke,  52  Minn.  109,  53  N. 
W.  1013,  the  facts  were  that  the  ca^ie  had 
been  reversed  on  appeal,  and  upon  the  re- 
mand the  court  declined  to  consider  certain 
motions  on  their  merits,  and  without  making 
any  new  findings  Judgment  was  entered  for 
defendants  on  the  theory  tiiat  the  court  was 
required  to  do  this  by  virtue  of  the  decision 
uf  the  appellate  court  The  action  was  to 
determine  various  claims  to  real  estate. 
Both  parties  claimed  title  to  the  premises 
from  a  cMnmon  source,  and  the  determining 
question  concerned  the  validity  of  a  foreclo- 
sure suit:    The  trial  court  found  generally 


that  the  plaintiffs  were  the  owne'rs  in  fee 
simple  of  the  land.  On  appeal  the  conrt  held 
that  the  plaintiffs  were  not  the  owners  of 
the  land.    The  court  said: 

"To  the  testimony  produced  by  the  defend- 
ants, wholly  uncontradicted  by  plaintiffs,  the 
trial  court  had  but  to  apply  the  law,  and  in  so 
doing  it  erred  (in  oar  opinion),  the  error  be- 
ing made  manifest  in  the  only  finding  of  fact 
•  •  •  This  finding  we  declared  not  only  un- 
sustained  by  the  evidence,  but  directly  opposed 
to  what  it  should  have  been.  For  this  reason 
the  judgment  was  reversed,  the  inevitable  re- 
sult being  that  the  finding  was  swept  away, 
leaving  the  defendants  without  any  finding  of 
fact  on  which  to  base  another  judgment,  as 
effectually  as  if  the  one  reversed  had  rested 
upon  a  general  verdict  of  a  jury.  In  such  a 
case  a  new  trial  would  necessarily  follow  a 
reversaL  Had  the  court  below  fully  found  the 
facts  as  they  were  shown  to  exist  in  respect  to 
the  claims  of  each  party,  and  added  a  finding 
of  the  import  of  the  one  heretofore  declared 
not  to  have  been  justified  by  the  proofs,  a  very 
different  case  would  have  been  presented  at 
this  time,  for  upon  the  findings  which  were 
warranted,  and  therefore  remained  undisturbed 
by  a  simple  reversal,  defendants  could  have 
based  a  jui.gmeut  in  their  favor.  Tlie  finding, 
or  conclusion  of  fact,  as  it  really  would  be 
last  referred  to,  might  be  cut  out  and  set  aside 
as  not  justified,  and  there  would  still  remain 
findings  on  which  to  rest  a  judgment  exact- 
ly contrary  to  that  appealed  from.  The  only 
fact  found  being  declared  unsupported  by  the 
evidence,  the  effect  of  the  reversal  was  not  to 
send  the  case  back  for  the  rendition  of  a 
proper  judgment  upon  facts  already  found,  but 
to  remand  it  for  other  findings,  to  be  made  of 
course  upon  a  new  triaL  When  a  judgment  is 
reversed  in  this  court  upon  the  ground  that  the 
findings  of  fact  on  which  such  judgment  is  based 
(be  they  one  or  more)  are  not  justified  by  the 
evidence,  a  new  trial  most  inevitably  follow." 

In  order  to  obtain  the  right  to  Judgment 
upon  reversal  it  is  held  in  some  ot  tlie  states 
that  a  motion  must  be  made  attacking  the 
legal  Bufilclency  of  the  evidence  of  the  ad- 
verse party  In  the  conrt  below. 

Thus  in  Hay  v.  City  of  Baraboo,  127  Wis. 
1,  105  N.  W.  654,  3  L.  R.  A.  (N.  S.)  84,  115 
Am.  St  Rep.  977,  plaintiff  brought  suit  to  re- 
cover compensation  fur  personal  injuries  sus- 
tained by  reason  of  an  insufliclent  sidewalk 
in  the  defendant  city.  At  close  of  plaintiff's 
case  there  was  a  motion  made  for  a  directed 
verdict,  which  was  denied.  At  the  close  of 
all  tlie  evidence,  there  was  a  motion  made  for 
a  verdict  in  favor  of  the  defendant,  which 
was  denied.  Plaintiff  recovered  judgment  up- 
on the  verdict  and  the  defendant  appealed. 
In  discussing  the  propriety  of  entering  judg- 
ment upon  reversal,  the  court  said: 

"It  follows  that  the  motion  for  a  direction 
of  a  verdict  in  defendant's  favor  at  the  close 
of  the  evidence  should  have  been  granted.  Fur- 
ther proceedings,  under  the  dreumstances,  in 
the  court  below,  other  than  such  as  may  be 
necessary  for  the  dismissal  ot  the  action,  with 
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costs  in  fi^Tor  of  the  defendant,  would  be  age- 
less. As  stated  in  Muencb  t.  Heinemami,  119 
Wis.  441,  96  N.  W.  800,  in  the  lansnage  of  Mr. 
Justice  Winslow,  'tlie  substance  of  the  require- 
ment' as  to  proceedings  in  the  trial  court  for 
judgment  for  one  party,  when  taking  the  verdict 
at  its  face  the  Judgment  should  and  does  go 
the  other  way,  to  entitle  such  party  upon  pre- 
vailing on  appeal  to  a  direction  from  this  to  the 
lower  court  to  render  Judgment  in  his  favor  'is 
that  the  appellant  shall  move  for  Judgment  aft- 
er the  verdict  is  In,  so  that  the  trial  court  may 
have  an  opportunity  to  pass  on  the  question.' 
The  real  philosophy  of  that,  it  seems,  is  that 
when  one  obtains  judgment  in  the  trial  court, 
though  upon  the  pleadings  and  the  evidence  the 
right  of  the  matter  is  conclusively  with  his  ad- 
versary, such  court  must  be  so  challenged  in 
respect  thereto  by  the  latter  to  at  least  af- 
ford it  ample  opportunity  to  considerately  pass 
upon  the  matter  in  order  to  enable  the  one  ag- 
grieved to  obtain  a  direction  for  judgment  up- 
on his  successfully  appealing  to  this  court.  No 
reason  is  perceived  why  that  is  not  as  fnlly  sat- 
isfied when  a  motion  is  made  in  the  trial  court 
for  a  verdict  upon  the  pleadings  and  evidence, 
as  where  one  is  made  thereon  for  a  judgment 
regardless  of  the  verdict  In  practical  effect, 
the  point  the  court  is  called  upon  to  decide  in 
one  case  is  the  same  as  in  the  other.  The  op- 
portunity to  decide  the  matter  considerately  is 
the  same  whether  the  motion  is  made  before 
or  after  verdicfc" 

It  would  seem  from  this  quotation  that 
the  reason  for  awarding  judgment  In  one 
case  and  denying  it  in  another '  under  the 
same  circumstances,  rests  In  the  fact  that  the 
lower  court  must  have  had  an  opportunity 
to  decide  the  question  ui>on  a  moUon  chal- 
lenging it  to  action  thereon.  It  is  to  be  noted 
that  the  Weet  Virginia  ca.se  hereafter  referred 
to,  while  placing  the  argument  upon  the  same 
ground,  L  e.,  that  there  must  be  a  motion  to 
direct  a  Terdict,  or  a  demurrer  to  the  evi- 
dence, in  order  to  obtain  an  order  for  final 
judgment  upon  reversal,  in  West  Virginia 
it  Is  for  the  benefit  of  the  plaintiff  in  order 
to  enable  him  to  take  a  nonsuit  that  the  doc- 
trine is  invoked,  and  not  for  the  benefit  of 
the  trial  court. 

In  Ruffner  Bros.  v.  Dutchess  Ina  C5o.,  69 
W.  Va.  432,  68  S.  HI.  943,  116  Am.  St.  Rep. 
924,  8  Ann.  Cas.  866,  and  note,  the  Insurance 
company  appealed  from  a  judgment  against 
it  in  favor  of  the  plaintiff  upon  an  Insurance 
policy.  l%e  judgment  was  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  for  the  defendant.  This  was  done 
by  a  majority  of  the  court  in  opposition  to 
the  writer  of  the  opinion,  and  In  the  opinion 
there  is  a  discussion  of  the  authorities  as 
to  when,  and  when  not,  a  case  may  be  re- 
versed and  Judgment  entered  for  the  defend- 
ant. The  argument  of  the  writer  of  the  opLn- 
iou  may  be  summarized  as  being  to  the  effect 
that  in  the  absence  of  a  demurrer  to  the  evi- 
dence of  the  plaintiff,  or  of  a  motion  for  an 
instructed  verdict  against  him,  to  reverse 


and  remand  with  directions  to  enter  judgment 
for  the  defendant,  1b  to  deprive  the  plaintiff 
of  an  opportunity  to  take  a  voluntary  non- 
suit VCe,  understand  the  argument  to  be 
that  U  a  demurrer  to  the  evidence^  or  a  mo- 
tion for  a  directed  verdict  is  made,  the  case 
may  rightfully  be  reversed,  and  a  judgment 
for  the  defendant  ordered.  There  is  force  In 
this  proposition.  When  the  sufficiency  of 
plaintiff's  proof  Is  challenged  by  some  motion, 
he  then  has  an  opportunity  to  elect  which  one 
of  two  courses  he  will  pursue.  He  may  either 
te  satisfied  with  his  proof  and  go  to  the  jurj- 
or  court  with  It,  or  he  may  dect  to  take  a  ntm- 
sult  If  he  is  doubtful,  and  come  Into  court 
again  with  such  further  evidence  as  be  may 
be  able  to  procure.  This  seems  to  be  one  of 
the  strongest  arguments  appearing  In  the 
books  against  entering  final  judgment  against 
the  plaintiff  upon  a  reversal  f(v  InsufQciency 
of  evidence,  In  the  absence  of  some  motion 
challenging  its  sufficiency  In  the  court  below. 
In  Latremoullle  v.  Bennington  &  Rutland 
Ry.  Co.,  63  Vt  336,  22  Atl.  656,  there  was  an 
action  for  damages  for  sfpedal  injuries  re- 
sulting In  the  death  of  plalntUTs  intestate, 
and  at  the  close  of  the  testimony  the  defend- 
ant requested  the  court  to  direct  a  verdict 
in  its  favor,  which  was  denied.  The  Supreme 
Court  of  Vermont  reversed  the  case  and 
said: 

"While  we  hold  that  it  was  the  duty  of  the 
court  to  have  entertained  the  defendant's  mo- 
tion to  direct  a  verdict  and  enter  judgment  in 
its  favor;  and  while  generally  it  is  the  doty 
of  this  court  to  enter  such  judgment  as  the  trial 
court  should  have  done ;  yet,  if  the  trial  court 
had  sustained  the  defendant's  motion,  the  plain- 
tiff might  have  desired,  and  been  permitted  to 
introduce  further  evidence,  and  she  may  desire 
so  to  do  on  another  trial,  hence,  the  canse  is 
remanded  for  new  triaL" 

In  a  few  states  the  doctrine  aeems  to  be 
that  an  appellate  court  will  never  revise 
and  remand  a  case  with  directions  to  enter 
Judgment,  if  the  court  is  not  able  to  say  tiiat 
the  defect  cannot  be  remedied  upon  another 
trial. 

In  New  V.  Village  of  New  RocheUe,  158  N. 
Y.  41,  52  N.  B.  647,  the  vlUage  brought  suit 
to  recover  the  amount  of  assessment  levied 
upon  the  property  of  the  appellant  for  reset- 
ting curbs  In  the  streets  In  front  of  his  prop- 
erty. The  appellant,  not  knowing  that  the 
assessment  was  void,  paid  the  same,  and  then 
brought  suit  to  recover  the  money,  and  re- 
covered. Upon  appeal  to  the  General  Term 
of  the  Supreme  Court  this  judgment  was  re- 
versed and  the  complaint  dismissed  upon  the 
merits  (91  Hun,  214,  36  N.  Y.  Supp.  211),  up- 
on the  ground  that  the  payment  made  by  the 
appellant  was  voluntarily  made,  and  that  he 
could  not  recover.  Upon  appeal  to  the  Court 
of  Appeals  this  Judgment  waa  reversed,  ano 
the  court  said: 
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"We  are  BatiaHed  with  the  determination  of 
the  learned  General  Term  that  the  judgment 
of  the  county  court  should  be  reversed  and 
with  the  reasons  giTen  for. that  conclusion. 
The  court  below,  howerer,  went  farther  and 
dismissed  the  complaint  upon  the  merits.  This, 
as  we  think,  it  had  no  power  to  do,  under  the 
circumstances,  because  it  is  not  certain  but 
what  further  evidence  may  be  produced  upon 
another  trial  that  win  so  change  the  essential 
facts  as  to  warrant  the  conclusion  that  the  pay- 
ment in  question  was  not  voluntarily  made. 
The  Oeneral  Term  had  power  to  'reverse  or 
affirm,  wholly  or  partly,'  or  to  modify  the  judg- 
ment of  the  cotanty  court,  and  if  necessary  or 
proper,'  to  grant  a  new  trial.  Code  Civ.  Pro.  { 
1317.  The  rule  seems  to  be  well  settled  that 
in  order  to  justify  an  appellate  court  in  render- 
ing final  judgment  against  the  respondent  up- 
on the  reversal  of  the  judgment,  it  is  not  si^- 
dent  that  it  is  improbable  that  the  defeated 
party  can  succeed  upon  a  new  trial,  but  it  must 
appear  that  he  certainly  cannot." 

In  Benedict  v.  Arnoux,  154  N.  Y,  715,  49 
N.  E.  326,  there  was  an  action  to  foreclose 
a  mortgage.  The  trial  court  entered  the  usu- 
al judgment  of  foreclosure  and  sale.  Upon 
appeal  the  Judgment  was  reversed,  and  a 
judgment  rendered  In  favor  of  the  defend- 
ant An  appeal  was  thereupon  prosecuted  to 
the  Court  of  Appeals.  This  latter  judgment 
was  reversed  upon  the  ground  that  the  Ap- 
pellate Division  had  no  i>ower  to  decide  is- 
sues of  fact  such  as  were  raised  In  the  case. 
The  court  said: 

"It  is  only  in  cases  where  the  facta  are  con- 
ceded or  undisputed,  or  are  established  by  offi- 
cial record  or  found  by  the  trial  court,  that 
such  a  court  is  justified  in  awarding  final  judg- 
ment." 

The  court  quoted  from  Cuff  v.  Dorland,  67 
N.  X.  560,  as  follows: 

"Upon  the  appeal  from  the  Judgment  dismiss- 
ing the  plaintiff's  complaint,  the  General  Term 
of  the  Supreme  Court  had  power  to  reverse, 
affirm  or  modify  the  judgment  appealed  from, 
•  ♦  •.  That  court  did  reverse  the  judgment 
appealed  from  and  then  rendered  a  final  judg- 
ment in  favor  of  the  plaintiff,  who  had  been 
defeated  below,  for  such  sum  as  from  an  ex- 
amination of  the  evidence  it  was  thought  he 
should  have  recovered  at  the  Special  Term. 
This  the  General  Term  had  no  power  to  do. 
They  had  power  to  order  final  judgment  when 
the  facts  were  agreed  to  by  the  parties  or  found 
by  the  court  or  a  jury  on  the  triaL" 

It  would  seem  from  the  foregoing  case  that 
even  In  New  York,  which  takes  the  most  ad- 
vanced grounds  in  regard  to  the  right  of  a 
new  trial  upon  reversal,  where  the  facts  are 
found  by  the  court  there  is  no  right  to  a  new 
trial. 

A  general  survey  of  this  whole  matter 
would  seem  to  lead  to  the  conclusion  that 
there  is  one  general,  fundamental  principle 
always  to  be  applied,  and  that  is  that  the  ap- 
pellate court,  unless  prevented  by  some  limi- 


tation upon  its  powers,  sihoald,  vpaa  rerersal, 
either  render  the  pn>p»  Judgment  or  direct 
the  lower  court  to  do  so,  except  In  those  cas- 
es where  such  action  is  prevented  by  the  clr- 
comstances,  or  where  legal  injustice  would 
thereby  result  to  one  of  the  parties.  Ordi- 
narily the  parties  should  go  back  to  the  point 
where  the  error  occurred,  and  the  case  should 
proceed  from  that  point  to  a  conclusion,  im- 
less  the  circumstances  prevent  sndi  a  course. 
The  fact  that  the  infirmity  of  the  case  is 
first  disclosed  in  the  appellate  court  has  noth- 
ing to  do  with  the  matter,  and  creates  no 
new  rights  in  the  losing  party. 

Thus  in  Jury  trials  if  the  error  occurs  prior 
to  verdict  there  must  be  a  new  trial,  be- 
cause the  parties  cannot  be  placed  in  the  same 
position  they  were  In  when  the  error  occuri«d, 
and  before  the  same  Jury.  This  Is  a  rule  of 
necessity.  If  the  error  is  in  the  verdict,  lor 
example,  where  it  is  not  supported  by  sub- 
stantial evidence,  there  must  at  least  In  dvil 
cases  be  a  new  trial,  for  in  sudb  Cases  there 
remains  no  verdict  upon  which  to  base  the 
Judgment.  In  such  eases,  however,  it  would 
seem  that  in  the  absence  of  a  motion  in  the 
trial  court  for  an  instmcted  verdict  the  com- 
plaining party  would  not  be  in  position  to 
urge  the  error  upon  this  court,  although  we 
might,  of  our  own  motion,  consider  the  same. 
Sals  V.  aty  Electric  Co.,  26  N.  M.  66,  188 
Phc.  1110.  •  If  the  error  occurred  by  reason 
of  the  court  denying  a  motion  for  Judgment 
non  obstante  veredicto,  It  would  be  an  error 
of  law  which  should  be  corrected  by  direct- 
ing the  district  court  to  enter  the  proper 
Judgment  If  an  improper  Judgment  be  ren- 
dered ni)on  the  verdict,  the  same  rule  would 
apply. 

In  trials  before  the  court  without  a  Jury 
less  restriction  exists  upon  this  court  in  or- 
dering Judgment  to  be  entered.  If  the  evi- 
dence fails  to  substantially  support  some  of 
the  findings,  such  findings  will  be  overturned, 
but  if  enough  findings  remain  to  authorize 
Judgment  for  the  opposite  party.  It  will  be 
directed.  If  no  findings  remain  suificient 
to  support  any  Judgment,  Uiwn  reversal  the 
cause  will  be  remanded,  with  directions  to 
dismiss  the  cause,  in  case  the  proofs  have 
been  fully  developed  and  the  plaintiff  has  not 
been  prevented  by  erroneous  rulings  from 
fully  making  out  his  case.  In  the  latter 
event,  of  course,  the  plaintiff  must  have,  on 
reversal,  the  opportunity  which  was  denied 
him  in  the  first  instance.  In  case  the  Judg- 
ment rendered  is  not  supported  by  the  find- 
ings the  proper  Judgment  will  be  directed. 

In  connection  with  the  foregoing  consider- 
ations, it  is  to  be  remembered  that  the  insuf- 
ficiency of  the  evidence  to  support  a  verdict 
or  findings,  in  order  to  be  available  as  ground 
for  reversal,  with  directions  to  enter  Judg- 
ment, must  be  called  to  the  attention  of  the 
opposite  party  and  tlie  court  by  aroropriate 
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motions  In  the  court  below.  Otherwise  the 
right  to  take  a  nonsuit  may  be  lost  to  the 
plaintiff,  and  an  Injustice  worked  against 
bim.  Likewise  the  fftilure  to  make  such  a 
motion  would  deprive  the  trial  court  of  the 
opportunity  to  pass  directly  upon  the  ques- 
tion Involved,  which  would  render  the  error 
unavailing  In  this  court  But  when  all  of 
the  steps  are  taken  in  the  court  below  which 
are  required  to  preserve  the  appellant's  rights 
and  to  call  attention  of  the  court  and  the  op- 
posite party  to  the  iK>lnt  made,  there  is  no 
reason  why,  upon  reversal,  and  in  the  ab- 
sence of  controlling  circumstances  of  neces- 
sity, that  there  should  be  another  trial  of  the 
issues.  Unless  prevented  by  the  erroneous 
rulings  of  the  trial  court,  each  party  to  the 
cause  is  presumed  to  have  put  forward  all 
of  the  facts  in  his  possession  reflecting  upon 
the  issues  involved.  If  they  fall  to  do  so,  the 
facts  and  circumstances  not  so  presented  are 
deemed  to  have  been  lost  or  waived.  Cromwell 
V.  Sac  County,  94  D.  S.  51,  24  U  Ed.  681,  15 
R.  C.  I/.  "Judgments,"  |  438. 

Applying  some  of  the  foregoing  considera- 
tions to  the  case  at  bar,  it  is  clear  that  the 
claimant  is  not  entitled  as  a  matter  of  right 
to  a  new  trial  upon  reversal  of  the  case.  The 
error  upon  which  the  case  was  reversed  was 
not  In  the  findings  of  fact;  there  being  no 
controversy  between  the  parties  4S  to  what 
the  facts  really  were  The  controversy  be- 
tween the  parties  was  as  to  the  legal  effect 
of  the  facts  shown  in  evidence.  The  claim- 
ant urged  that  the  facts  shown  in  evidence 
were  corroboration  within  the  requirement 
of  the  statute  The  executor  claimed  that 
the  facts  shown  were  not  corroboration  with- 
in the  legal  requirement.  The  claimant  is 
presumed,  there  having  been  no  adverse  rul- 
ing by  the  court  preventing  him,  to  have 
shown  all  the  facts  In  his  possession  tending 
to  corroborate  his  testimony  as  to  his  claim 
against  the  estate.  If  he  had  other  facts  in 
his  possession  which  he  failed  to  produce,  he 
has  now  lost  the  benefit  of  the  same,  and 
c-ouid  not  now  be  heard  to  produce  them.  It 
follows  that  the  district  court  was  correct  in 
entering  the  Judgmeut  which  was  entered  in 
this  case. 

There  is  another  reason  appearing  In  this 
record  which  conclusively  prevents  relief  to 
the  claimant  At  the  time  of  the  entry  of 
the  jud;nnent  in  the  court  below,  the  court 
ordered  that  the  claimant  have  20  days  with- 
in which  to  make  a  motion  for  a  new  trial. 
This  the  claimant  declined  to  do,  and  stood 
upon  his  supposed  absolute  and  unqualified 
right  to  a  new  trial  under  the  circumstances. 
In  this  he  was  in  error,  and  again  lost  his 
case  by  not  availing  himself  of  the  opportu- 
nity to  sliow  newly  discovered  evidence,  or 
any  other  legal  reason  why  the  Judgment 
should  be  vacated  and  a  new  trial  awarded. 


It  follows  from  the  foregoing  that  the  al- 
ternative writ  of  mandamus  should  be  dis- 
charged, and  that  the  alternative  motion  of 
the  claimant  to  recall  the  mandate  and  to 
direct  a  new  trial  in  the  court  below  shonld 
be  denied ;  and  it  Is  so  ordered. 

BATNOLI>S,  0.  J.,  and  DAVIS,  J,  concur. 


(2S  .V.  M.  1) 

MAPEL  V.  STARRIETT  et  nx.     (No.  2560.) 

(Supreme  Court  of  New  Mexico.    Feb.  2X, 
1922.) 

fSyttalu*  hu  the  Court.) 

1.  Appeal  and  error  €=>IOI0( I)— Flndlsgs  say- 
ported  by  substantial  evidence  not  distnrted. 

Findings  of  the  trial  court  when  supported 
by  substantial  evidence  will  not  be  disturbed  in 
appeal. 

2.  Husband  and  wife  <e=>254— Wife's  slonatare 
is  unnecessary  in  conveying  trust  property. 

^he  title,  estate,  or  interest  of  a  trustee 
of  the  resulting  trust  is  not  a  community  title, 
estate,  or  interest  which  requires  the  signature 
of  the  wife  of  the  trustee  to  make  a  convey- 
ance thereof  valid.  A  trustee's  estate  or  in- 
terest is  commensurate  with,  and  governed  by, 
the  purpose  to  be  effectuated  by  the  trust  and 
is  only  such  as  its  proper  execution  may  re- 
quire. 

3.  Trusts  ^=963>/2— Statute  of  frauds  not  appli- 
cable to  resulting  trust 

The  statute  of  frauds  has  no  application  to 
the  resulting  trust,  nor  to  a  trust  which  has 
been  fully  executed. 

Appeal  from  District  Court,  McKInley 
County;    Holloman,  Judge. 

Suit  by  Frank  B.  Mapel  against  Joslah 
Starrlett  and  wife,  in  which  the  trial  court 
found  generally  for  plaintiff  and  specifically 
for  him  on  most  of  the  controverted  points, 
and  the  defendants  appeal.    Affirmed. 

E.  A.  Martin,  J.  Vf.  Chapman,  and  J.  R, 
McFie,  all  of  Gallup,  for  appellants. 
A.  T.  Hannett,  of  Gallup,  for  appellee. 

RATNOLDS,  C.  J.  Hiis  Is  a  suit  to  quiet 
title  to  four  sections  of  land  In  McKinley 
county.  The  complaint  alleges  that  plaintiff 
is  the  owner  in  fee  simple,  and  the  defend- 
ants make  some  adverse  claim  under  an 
agency  by  which  the  defendant  Josiah  Star- 
riett  purchased  the  land  for  the  plaintiff, 
furnished  the  purchase  money,  agreeing  to 
convey  it  to  plaintiff,  and  later  did  execute 
and  deliver  his  deed  accordingly.  It  is  then 
alleged  that  Starriett  thereafter  secured 
possession  of  this  deed  witliout  plaintiff's 
knowledge  or  consent,  and  before  it  had  been 
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recorded.  Hie  original  answer  denied  any 
agency  between  the  parties,  or  that  Starriett 
agreed  to  conrey  the  land.  It  admitted  tliat 
Mapel  furnished  the  purchase  money,  but  al- 
leged that  this  was  done  as  a  loan  to  be  re- 
paid by  defendants.  It  denied  that  Starriett 
executed  and  delivered  any  deed  to  Mapel, 
or  that  he  secured  possession  of  the  alleged 
deed  with  or  without  plalntlfPs  consent.  The 
testimony  for  the  defendants  on  the  trial  of 
the  case  was  not  wholly  consistent  with  the 
allegation  in  the  answer  that  the  money  was 
advanced  as  a  loan,  and  daring  the  trial  an 
amended  answer  was  filed  by  permission  of 
the  court  in  order  to  conform  to  the  .proof. 
This  answer  alleged  that  Mapel  advanced  the 
money  to  purchase  the  land  under  an  agree- 
ment that  he  should  advance  this  and  other 
moneys,  and  also  should  fnrnlsh  tractors,  ma- 
chinery, and  sawmill  for  the  farming  and  de- 
velopment of  the  land,  all  of  his  advances  to 
be  repaid  to  him  out  of  the  profits  from  op- 
erations or  from  salfes  of  the  land.  Each  of 
•  the  parties  was  to  have  a  half  interest  in 
the  land.  The  land  in  question  In  1910  l>e- 
longed  to  the  Santa  Fg-Pacific  Bailroad 
Company.  On  August  2C,  1919,  that  company 
executed  its  deed,  conveying  the  land  to  the 
defendant  Josiah  Starriett.  for  a  considera- 
tion of  $5,134.72^  This  was  the  purchase 
price,  and  this  amount  was  furnished  entire- 
ly by  Mapel.  On  the  receipt  of  this  deed 
Starriett  delivered  it  to  Mapel,  but  did  not 
record  It.  On  February  14,  1920,  Josiah 
Starriett  executed  and  acknowledged  a  war- 
ranty deed,  conveying  the  land  to  Mapel,  and 
gave  the  deed  to  him.  Mapel,  who  was  about 
to  leave  town,  delivered  the  deed  to  his  wife 
to  ascertain  whether  the  signature  of  Mary 
Kffie  Starriett,  wife  of  Josiah,  was  necessary. 
A  few  days  later  Josiah  Starriett  obtained 
this  deed  from  Mrs.  Mapel,  ostensibly  to  pro- 
cure his  wife's  signature,  and  also  toolc  the 
deed  from  the  Santa  Ffi-Padfic  Railroad 
Company  to  himself.  He  never  obtained  his 
wife's  signature,  did  not  return  either  deed, 
and  testified  on  trial  that  the  deed  from  him- 
self to  Mapel  was  lost. 

Up  to  this  ix>int  in  the  case  the  facts  are 
undisputed.  As  to  the  understanding  be- 
tween Mapel  and  Starriett  for  the  purchase 
of  the  land  and  as  to  the  reasons  for  and  the 
circumstances  surrounding  the  making  of  the 
deed  from  Starriett  to  Mapel  there  was  a 
clear  dispute  and  a  conflict  in  the  evidence. 
The  testimony  for  the  plaintiff  supports  the 
theory  of  his  complaint.  The  testimony  of 
the  defendant  and  his  witnesses  may  be  fair- 
ly stated  to  support  the  contentions  of  his 
amended  answer,  though  the  details  of  the 
agreement  are  not  clear,  and  It  may  be  ques- 
tioned whether  the  original  or  the  amended 
answer  most  nearly  conformed  to  the  testi- 
mony. 

At  the  close  of  the  case  both  parties  sub- 
mitted findings  at  fact  to  the  court     The 


trial  Judge  found  gaierally  for  tt/e  plaintiff 
and  specifically  for  him  on  mos'.  of  the  con- 
troverted points. 

[1,  2]  Appellant  does  not  claim  there  was 
no  evidence  to  support  the  court's  findings. 
He  argues  in  his  brief  that  the  preponder- 
ance was  the  other  way,  and  that  this  is  an 
exceptional  case  which  should  not  be  gov- 
erned by  the  general  rule,  that  the  deter- 
mination of  the  trial  court  on  disputed  facts 
and  conflicting  evidence  binds  this  court  We 
are  unable  to  see  any  such  exceptional  fea- 
tures, and  since  the  findings  of  the  trial  court 
are  supported  by  substantial  evidence  this 
appeal  must  be  decided  in  accordance  with 
them. 

Appellant  la  correct  in  bis  assertion  that 
since  a  legal  title  in  fee  simple  was  alleged  in 
the  complaint  it  was  essential  that  It  be 
proved.  Plaintiff  assumed  the  burden  by  in- 
troducing proof  of  the  execution  and  delivery 
of  the  deed  from  Josiah  Starriett,  which  con- 
veyed the  land  to  him.  Appellant  answers 
that  this  deed  was  void  because  Josiah  Star- 
riett acquired  the  land  after  his  marriage  to 
Mary  Uffle  Starriett  otherwise  than  by  gift, 
devise,  or  bequest,  so  that  it  constituted  com- 
munity property,  and  under  the  provisions 
of  chapter  84,  Laws  1915,  the  deed  signed  by 
the  husband  alone  Is  void.  If  this  were  true, 
plaintiff's  title,  so  far  as  it  can  be  quieted  in 
this  proceeding,  would  fail,  and  the  legal  ti- 
tle would  remain  in  Starriett. 

The  validity  of  that  deed  is  therefore  the 
important  question  for  determination  here, 
and  In  deciding  it  we  must,  as  already  stat- 
ed, take  the  facts  as  found  by  the  trial  court. 
Prior  to  the  execution  of  the  deed  from  the 
Santa  F6-Pacific  Railroad  Company  .Starriett 
had  no  title  to  this  land,  legal  or  equitable; 
he  had  paid  no  part  of  the  purchase  price. 
Mapel  was  the  real  purchaser.  He  furnished 
all  the  money,  and  the  deed  was  taken  in 
the  name  of  Starriett  only  as  a  matter  of 
convenience.  Starriett  then  by  warranty 
deed  conveyed  the  land  to  Mai)el.  In  decid- 
ing the  validity  of  this  deed  the  estate  which 
Starriett  held  in  the  land  must  first  be  de- 
termined. If  he  held  complete  title  to  it, 
the  land  was  community  property  of  himself 
and  his  wife,  and  the  deed  in  question  was 
void  under  the  statute  for  lack  of  her  signa- 
ture. But  if  be  held  this  title  only  as  trustee 
for  the  benefit  of  Mapel,  he  having  no  inter- 
est in  it,  then  a  deed  signed  by  himself  alone 
was  valid  to  convey  his  estate.  The  solution 
depends  upon  the  facts  of  the  transaction 
between  Mapel  and  Starriett.  The  facts  be- 
ing determined,  the  application  of  the  law  is 
not  difllcult.  The  district  court  found  the 
facts  as  claimed  by  the  plaintiff;  that  is, 
that  *  Starriett  was  trustee  of  a  resulting 
trust.  Such  being  the  case,  neither  he  nor 
his  wife,  nor  the  community,  had  any  bene- 
ficial estate  or  interest  in  the  property,  and 
his  wife's  signature  was  not  necessary  to  the 
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ntmsfer    or    conveyance    of    It      39    Cyc. 
•Trnsts,"  p.  207. 

_  "The  estate  of  the  trustee  is  commensurate 
with  the  powers  conferred  by  the  tmst  and  the 
purposes  to  be  effectuated  by  it.  In  other 
words,  the  trustee  takes  ezacQy  that  quantity 
of  interest,  whatever  it  may  be,  which  the  pur- 
poses of  the  trust  and  its  proper  execution  may 
require."  38  Cyc.  "Trusts,"  p.  20S,  and  cases 
cited. 

See,  also,  Daly  y.  Bernstein,  6  N.  M.  380- 
306,  28  Pac.  764. 

[3]  The  statute  of  frauds  Is  not  InTolved 
in  this  case.  The  court  found  that  the  trans- 
action was  a  resulting  trust,  and  also  that  It 
had  been  fully  executed.  This  Is  not  an  at- 
tempt to  enforce  an  oral  trust.  The  statute 
of  frauds  has  no  application  to  a  resulting 
trust.  3  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.)  §§  1008,  1037,  1040.  The  statute  of 
frauds  applies  only  to  executory,  as  distin- 
guished from  executed,  contracts,  and  if  a 
contract  otherwise  within  the  statute  is  com- 
pletely performed,  it  is  thereby  talien  out  of 
the  operation.  26  B.  C.  h.,  "Statute  of 
Frauds,"  |  349.  See  also,  American  Digest, 
Century  Edition,  "Trusts,"  8  24;  1  First  De- 
cennial Digest  "Trusts,"  «8=>17,  18(8);  Har- 
ris V.  Uardwlck,  18  N.  M.  309,  137  Pac.  581. 

We  find  no  error  in  the  decision  of  the  low- 
er court,  and  the  judgment  Is  therefore  af- 
firmed, and  It  Is  80  ordered. 

PARKER,  J.,  concurs. 
DAVIS,  J„  did  not  participate, 


(28  N.  M.  19) 

GUARANTY   BANKING    CORPORATION   V. 
WESTERN    ICE    &    BOTTLING    CO. 

(No.  2552.) 

(Supreme  Court  of  New  Mexico.    Feb.  22, 
1022.) 

fBvnabua  l>v  the  Court.) 

1.  Sales  <e=»474(2)— Whether  one  Is  prior  or 
subsequent  creditor  as  to  seller's  rights  an- 
der  unreconled  conditional  contract  depends 
on  whether  the  debt  was  prior  to  such  con- 
tract. 

Whether  one  is  a  prior  or  subsequent  credi- 
tor in  respect  to  Iiis  rights  against  the  vendor 
in  an  unrecorded  conditional  contract  of  sale 
is  determined  solely  by  reference  to  whether 
the  indebtedness  was  contracted,  or  the  liability 
incurred,  prior  or  subsequent  to  the  execution 
of  the  unrecorded  conditional  sale  contract. 

2.  Appeal  and  error  <8=»93l( I)— Doubts  as  to 
meaning  of  finding  must  be  resolved  in  favor 
of  Judgment. 

On  appeal,  if  there  are  doubts  as  to  the 
meaning  of  any  finding  of  fact  made  by  the  low- 
er court,  they  must  be  resolved  in  support  of 

the  judgment. 


3.  Appeal   and   errar  «=»90l— Error  dalned 
must  be  shown. 
On  hppeal,  it  ertor  or  prejudice  is  claimed 
in  the  judgment  of  the  lower  court,  it  must  l>e 
shown;    it  is  never  presumed. 

Appeal  from  District  Court,  Bernalillo 
County;  Hickey,  Judge. 

ActlOTi  by  the  Guaranty  Banking  Corpo- 
ration against  the  Western  lee  &  Bottling 
Company.  Judgment  of  dimnissal,  and  plain- 
tiff appeala    Aflrmed. 

Simms  ft  Botts,  of  Albuquerque,  for  ap- 
pellant 

Marron  ft  Wood,  of  Albuquerque,  for  ap- 
pellee. 

RAYNOLDS,  O.  J.  Appellant  brought  an 
action  in  replevin  to  recover  possession  of 
an  automobile  from  the  appellee.  After  trial 
on  the  merits,  the  lower  court  found  the  Is- 
sues for  appellee  and  dismissed  the  com- 
plaint From  that  judgment  this  appeal  Is 
taken. 

The  case  arose  out  of  the  following  facts: 
On  or  about  the  2d  day  of  July,  1919,  the 
O'Connell  Motor  Company  sold  and  delivered 
to  one  A.  L.  Holbert  a  certain  automobile 
under  a  written  agreement  and  conditional 
sale  contract  the  effect  of  which  was  that 
the  title  to  said  automobile  should  be  retain- 
ed by  the  O'Connell  Motor  Company  until 
payment  of  the  purchase  price.  At  the  same 
time  Holbert  executed  and  delivered  to  the 
O'Connell  Motor  C<»npany  his  promissory 
note  for  the  unpaid  balance  of  the  purchase 
price.  On  the  18th  day  of  August,  1919. 
there  was  still  due  and  unpaid  on  said  note 
and  contract  the  sum  of  $327.24.  Prior  to 
Augusrt  18,  1919,  the  note  and  contract  had 
been  sold  and  assigned  to  the  appelant 
Guaranty  Banking  Corporation.  The  condi- 
tional sale  contract  was  never  filed  for  rec- 
ord, nor  recorded  in  the  county  wherein 
said  Holbert  resided,  and  in  which  county 
the  automobile  was  at  all  times  owned  and 
kept 

On  August  18, 1919,  and  prior  thereto,  Hol- 
bert was  Indebted  to  the  appellee,  the  West- 
em  Ice  ft  Bottling  Company,  In  a  sum  ex- 
ceeding $2,500,  and  on  said  date  Holbert 
sold,  assigned,  transferred,  and  deUv^red 
said  automobile  to  the  appellee  und^  an 
agreement  that  the  full  value  thereof  was 
to  be  applied  and  credited  by  appellee  upon 
bis  Indebtedness  to  appellee.  Appellee  ac- 
cepted and  purchased  the  automobile  from 
Holbert,  and  applied  the  entire  value  there- 
of on  said  indebtedness.  On  this  date  ap- 
pellee had  no  notice  or  knowledge  of  the 
conditional  sale  contract,  nor  did  it  knovr 
or  have  any  knowledge  that  the  appellant, 
or  its  assignor,  had  any  right,  Hen,'  or  claim 
upon  the  automobile,  nor  that  Holbert  was 
not   an    absolute   owner   thereof,   and   had 
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not  the  rlgbt  to  sell  and  convey  the  aame. 
Tbe  appellant  did  not  know  of  tbe  trans- 
fer to  tbe  appellee,  and  did  not  consent  there- 
to. The  sole  consideration  for  the  transfer 
from  Holbert  to  appellee  was  credit  on  the 
pre-existing  Indebtedness  of  Holbert  to  tbe 
appellee. 

From  these  facta  tbe  court  below,  after 
trial  without  a  inry,  concluded  as  a  matter 
of  law  that  by  reason  of  tbe  appellant's  fbll- 
nre  to  file  and  record  said  contract  it  had 
no  right  under  it  as  against  appellee,  and 
that  appellee  was  the  owner  of  said  automo- 
bile. Judgment  was  thereuiwn  rendered  for 
appellee. 

[1]  Appellant  assigns  as  error  the  action 
of  the  court  in  rendering  Judgment  against 
It  and  dismissing  Its  complaint.  It  argues 
that  appellee  was  not  a  purchaser  for  value 
without  notice,  and  was  not  entitled  to  the 
benefit  of  appellant's  failure  to  file  and  re- 
cord said  conditional  contract.  The  case 
tnms  upon  the  construction  of  chapter  74, 
Laws  1917,  which,  after  reciting  that  all 
chattel  mortgages,  conditional  sales,  etc., 
shall  be  filed  and  recorded,  is  as  follows : 

"The  failore  to  to  file  or  record  any  sncli 
instrument  in  writing  shall  render  the  same 
Toid  as  to  snbseqnent  mortgagees  in  good  faith, 
parrbasers  for  value  without  notice,  and  sub- 
seqaent  Jadgment  or  attaching  creditors  with- 
ont  notice,  and  as  against  subsequent  general 
creditors  withoat  notice.  Such  unrecorded  In- 
stmmenta  shall  not  be  valid  until  the  same 
shall  be  dnly  filed  or  recorded  as  hereinafter 
provided." 

Appellee  contends  that  the  question  wheth- 
er or  not  it  ia  a  purchaser  without  notice  is 
not  Involved;  that  It  does  not  claim  aa  such 
purchaser  for  value  without  notice,  but 
claims  as  a  subsequent  general  creditor  with- 
out notice.  Appellant,  on  the  other  hand, 
maintains  that  the  case  was  tried  below  on 
the  theory  that  appellee  was  a  purchaser 
for  value  without  notice;  that  it  cannot  now 
shift  its  ground  or  change  the  theory  of  the 
case,  and  by  so  doing  sustain  the  Judgment 
The  contention  of  appellant  is  not  sustained 
by  tbe  record,  which  ^6ws  that  the  answer 
was  amended,  the  defendant  alleging  that — 

"On  the  18th  day  of  August,  1919,  and  for 
a  long  time  prior  thereto,  Holbert  was  indebted 
to  the  defendant." 

This  allegation  of  Indebtedness  was  not 
denied  by  tbe  reply,  and  under  it  the  posi- 
tion of  the  defendant  as  a  creditor  was  ad- 
mitted, and  was  afterwards  passed  upon  by 
the  trial  Judge  in  his  findings  of  fact  The 
conrt  found  for  the  defendant  in  the  terms 
of  bis  allegatl<»  aa  follows : 

"That  at  and  for  a  long  time  prior  to  the 
18th  day  of  August,  1919,  the  said  A  L.  Hol- 
bert was  indebted  to  and  owed  the  defendant 
a  sum  exceeding  12,600,  and  on  said  18th  day 
of  Angust,  1919,  said  A.  U  Holbert,  sold,  aa- 
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signed,  transferred,  and  delivered  to  the  defend- 
ant the  automobile  above  described.    •    •    •" 

This  finding,  though  not  specific  as  to  the 
exact  time  the  debt  was  contracted,  or  tbe 
liability  incurred,  whether  prior  or  subse- 
quent to  July  2,  1919,  the  date  of  tbe  condi- 
tional sale  contract,  is  sufficiently  definite 
to  uphold  the  view  of  the  appellee  that  it 
was  a  subsequent  general  creditor. 

"Whether  a  person  is  a  prior  or  subsequent 
creditor  in  relation  to  the  conveyance  must  be 
ascertained  solely  by  reference  to  tbe  time  the 
debt  was  contracted  or  the  liability  incurred." 
Fraudulent  Conveyancea,  12  B.  O.  Ix  par.  29, 
and  cases  cited. 

The  question  whether  one  Is  a  prior  or 
subsequent  creditor  In  regard  to  an  unre- 
corded conditional  contract  of  sale  Is  deter- 
mined upon  the  same  principle  by  reference 
to  whether  the  indebtedness  was  contracted 
or  the  liability  incurred  prior  or  subsequent 
to  the  execution  of  the  unrecorded  condition- 
al sale  contract  The  appellant  does  not 
challenge  the  finding  because  it  fails  to  spec- 
ify the  exact  date  when  the  indebtedness 
arose,  nor  did  it  ask  for  a  finding  on  this 
particular  point  Its  sole  c<Nitentlon  seems 
to  be  that  the  defendant  was  not  a  bona  fide 
purchaser,  or  a  purchaser  for  value.  It  is 
not  necessary  to  determine  whether  the  de- 
fendant was  or  was  not  such  a  purchaser  for 
value,  because  tmder  the  finding  he  is  a  sub- 
sequent creditor,  and  could  not  recover  as 
such.  Unless  we  can  hold  that  the  words 
"that  at  and  for  a  long  time  prior  to  August 
18,  1919,  said  A.  U  Holbert  was  Indebted," 
etc.,  mean  (hat  tbe  indebtedness  arose  prior 
to  July  2,  we  are  bound  to  hold  that  appel- 
lee Is  a  subsequent  general  creditor. 

[2]  Under  previous  decisions  of  this  court 
in  case  of  an  uncertain,  doubtful  or  ambigu- 
ous finding,  we  are  bound  to  Indulge  e\-ery 
presumption  In  its  favor  to  sustain  the  Judg- 
ment. 

"If  there  are  donbta  as  to  the  meaning  of  any 
finding  they  must  be  resolved  in  aupport  of  the 
judgment"  Zack  Metal  Co.  v.  Torpedo  Cop- 
per Co.,  17  N.  M.  162,  125  Pac.  630. 

"Upon  a  doubtful  or  deficient  record,  every 
presumption  is  indulged  in  favor  of  the  correct- 
ness and  regularity  of  the  decision  of  the  trial 
court"  Sandoval  v.  Unknown  Heirs,  26  N.  M. 
636,  18S  Pac.  282,  and  caaee  cited. 

[3]  If  error  or  prejudice  is  claimed  in  the 
Judgment  of  tbe  lower  court,  it  must  be 
shown  on  appeal.  Goldenberg  v.  Law,  17  N. 
M.  652,  663,  131  Pac.  499;  Eccles  v.  Ditto, 
23  N.  M.  285,  167  Pac.  726,  L.  R.  A.  1918B, 
126;  SUte  v.  Jacoby,  26  N.  M.  227,  180  Pac. 
462. 

For  the  re&aoaB  above  stated,  the  decision 
of  the  lower  court  is  aflirmed;  and  it  is  ao 
ordwed. 

PARKER  and  DAVIS,  JJ.,  concur. 
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WEGGS  at  al.  v.  KREUOEL  et  ■!. 
(No.  2650.) 

(Snpreme  Court  of  New  Mexico.    Feb.  22, 
1922.) 

(SuUabu*  by  the  Court.) 

1.  Pleading  9=>32— A  cofiy  of  Ilea  notice  need 
not  be  attached  to  complaint 

In  an  action  to  foreclose  a  mechanic's  lien, 
a  copy  of  the  notice  of  lien  need  not  be  attach- 
ed to  the  complaint;  the  action  not  beinc 
founded  on  the  notice. 

2.  Appeal    and    error   «S97 1 9(1)— Proposition 
not  assigned  as  error  not  considered. 

A  proposition  not  assigned  as  error  wiU  not 
be  considered. 

3.  Mechaalcs"  Mens  «=>5  —  Only  substantial 
oonipliance  with  statute  Is  required. 

Only  substantial,  compliance  with  the  me- 
chanic's lien  statute  is  required. 

4.  Mechanics'  Hens  «=>28l(l)— Proof  held  to 
sustain  flndiags  establishing  lien. 

Proof  htid  sufficient  to  sustain  findings. 

Appeal  from  District  Court,  BemallUo' 
County;  Hlckey,  Judge. 

Action  by  J.  J.  Weggs  and  others  against 
Wllliani  Kreugel  and  others  to  enforce  a 
lien.  Judgment  was  entered  determining 
the  amount  due  and  decreeing  the  lien,  but 
no  personal  judgment  was  rendered  but 
right  reserved  to  enter  deficiency  judgment, 
and   the  defendants   appeal.    Affirmed. 

Tbos.  N.  WiUceraon,  of  Albuquerque,  for 
appellants. 

W.  A.  Keleber,  of  Albuquerque,  for  appel- 
lees. 

DAVIS.  J.  In  May,  1820,  Frank  Tomei, 
one  of  apiiellants,  was  the  owner  of  certain 
real  estate  In  Albuquerque.  William  Kreu- 
gel, the  other  appellant,  held  a  contract  for 
the  purchase  of  the  property,  or,  as  express- 
ed In  the  complaint  and  admitted  in  the  an- 
swer, "was  the  prospective  owner  under  a 
conditional  sale  contract"  Kreugel  employ- 
ed ai>pellee8  to  make  some  alterations  and 
repairs  In  the  building  on  the  property. 
Tomei  was  not  a  party  to  the  contract  Ap- 
pellet>s  did  the  work  and  furnished  the  ma- 
terials necessary  for  these  repairs,  and,  not 
having  been  paid  in  full,  filed  their  claim  of 
lien  in  the  office  of  the  county  clerk  of  Ber- 
nalillo county.  This  proceeding  was  com- 
menced to  enforce  the  lien.  Tlie  prayer  was 
for  personal  Judgment  against  each  of  the 
appellees  and  for  a  sale  of  the  property  to 
satisfy  the  amount  found  due.  The  court 
entered  judgment  determining  .the  amount' 
due,  declared  It  to  be  a  lien  against  the  in- 
terests of  both  apiiellants  in  the  premls<>s, 
and  ordered  a  sale.    No  personal  judgment 


was  rendered,  but  the  court  reserved  the 
right  to  enter  judgment  against  Kreugel  for 
any  deficiency  remaining  after  application 
of  the  proceeds  of  the  sale. 

[1]  1.  When  the  claim  of  lien  filed  with 
the  county  clerk  was  offered  In  evidence, 
appellants  objected,  because  no  copy  of  it 
was  attached  to  the  complaint,  basing  their 
objection  upon  section  4146,  Code  1915, 
which  provides  that,  when  any  written  in- 
strument upon  which  the  action  Is  founded 
is  referred  to  In  the  pleadings,  the  original 
or  a  copy  shall  be  filed  with  the  pleading.  In 
default  of  which,  or  of  sufllclent  reason  for 
the  failure,  the  Instrument  shall  not  be  ad- 
mitted. The  trial  court  held  that  the  ac- 
tion was  not  founded  upon  this  Instrument 
and  the  statute  therefore  did  not  apply. 
This  ruling  was  correct.  That  a  claim  of 
Hen  be  prepared  and  filed  is  an  essential  req- 
uisite under  the  statute  (Texas,  Santa  Fe  & 
N.  R.  Co.  ▼.  Orman,  S  N.  M.  652,  9  Pac.  595). 
but  It  Is  by  no  means  the  foundation  of  the 
lien  nor  of  an  action  commenced  to  enforce 
it  The  lien  is  really  founded  upon  the  doing 
of  the  work  or  the  furnishing  of  the  ma- 
terial; the  language  of  the  statute,  section 
3319,  being  that  every  person  performing 
labor  upon  or  furnishing  materials  to  be 
used  hns  a  lien  for  the  work  done  or  materi- 
als furnished.  The  filing  of  the  claim  un- 
der section  3323  Is  a  step  absolutely  required 
to  perfect  the  Hen,  but  It  does  not  Itself  con- 
stitute the  lien,  nor  Is  the  lien  founded  up- 
on It  The  failure  to  attach  a  copy  to  the 
complaint  did  not  prevent  Its  admission  In 
evidence. 

[2]  2.  It  Is  next  contended  that  the  com- 
plaint does  not  state  a  cause  of  action 
against  the  appellant  Prank  Tomcl,  neither 
the  pleadings  nor  proof  showing  that  his  in- 
terest In  the  property  was  or  could  be  affect- 
ed by  what  Kreugel  may  have  done.  But 
appellant  has  assigned  no  such  error,  and 
consequently  the  matter  Is  not  properly  be- 
fore us. 

(8]  3.  The  claim  of  Hen  filed  by  appellees 
contained  the  following  statement;): 

"Cash  payments  from  time  to  time  as  the 
work  proftrcssed.  terms  to  be  cash  upon  the 
final  completion  of  the  work,  all  work  to  be 
done  at  cost  of  materials  and  labor,  plus  10 

per  cent  profit,"  etc. 

The  court  found: 

"That  the  defendant  was  to  make  payments 
to  the  plaintiffs  for  the  labor  and  material  fur- 
nished on  the  cost  plus  10  per  cent  basis  as 
the  time  progressed  and  was  to  make  a  sub- 
stantial payment  at  the  time  of  the  completion 
of  the  work  and  each  month  thereafter." 

There  Is  a  slight  variance  between  the 
statement  of  the  lien  as  to  the  time  of  pay- 
ments and  the  proof  as  summarized  In  the 
court's  finding.    The  statement  Is,  however. 
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mibstantlally  correct.  Only  substantial 
compliance  with  the  statute  Is  required. 
Minor  V.  Marshall,  6  N.  M.  194,  27  Pac.  481/ 
Post  V.  Miles,  7  N.  M.  317,  323,  34  Pac.  586; 
Ford  T.  Springer  Laud  Ass'n,  8  N.  M.  37,  47, 
41  Paa  541;  Genest  t.  Las  Vegas  Masonic 
Bldg.  Ass'n,  11  N.  M.  251,  2G9,  67  Pac.  743. 

The  primary  object  of  filing  the  dalm  Is 
to  give  notice  to  subsequent  purchasers  and 
incumbrancers  and  inform  the  owner  of  the' 
extent  and  nature  of  the  lienor's  claim.  The 
variance  between  the  notice  of  lien  and  the 
proof  Is  so  unimportant  that  It  cannot  viti- 
ate the  lien. 

[4]  4.  Appellant  argues  that  there  was  no 
proof  to  support  either  the  statement  in  the 
notice  of  lien  or  the  finding  by  the  court 
that  the  work  was  to  be  done  on  a  basis  of 
cost  plus  ten  per  cent.  There  Is  no  specific 
evidence  of  such  an  agreement,  but  never- 
theless It  is  dedndble  from  other  facts. 
There  was  testimony  that  the  understand- 
ing was  that  the  work  was  to  be  done  on  a 
percentage  basis,  the  exact  percentage  not 
being  discussed.  If  this  were  true,  it 
amounted  to  an  agreement  to  charge  cost 
plus  the  reasonable  or  costomary  percentage. 
There  was  some  evidence  to  the  effect  that 
this  was  10  per  cent.  The  legal  effect  of 
the  understanding  therefore  was  In  accord- 
ance with  the  statement  In  the  claim  of  lien 
and  the  finding  of  the  court 

Pot  the  reasons  stated,  the  judgment  will 
be  affirmed,  and  it  Is  so  ordered. 

RATNOLDS  and  PAKKER,  JX,  concur. 


(28  N.  H.  14) 
RAREY    V. 


IMoADOO,    DIrecftor   Oeneral   of 
Railroads.     (No.  2510.) 


(Supreme  Court  of  New  Mexico. 
1922.) 


Feb.  22, 


(Sytlaiu*  iv  *f>«  Court.) 
I.  Trial    iS=3260(2)— A    requested    InstnioUon 
not  to  consider  a  certain  issue  upon  which 
there  was  no  evidence  was  properly  refused. 

A  requested  instruction  not  to  consider  a 
certain  issue  upon  which  there  was  no  evidence 
was  properly  refused,  where  the  instructions 
given  limited  recovery  to  another  issue. 

2.  Trial  $=3250— It  is  proper  to  refuse  Instruc- 
tions not  applicable. 

A  requested  instruction  not  applicable  to 
the  case  is  properly  refused. 

3.  Carriers  <s=>228  (3)— Evidence  of  the  condi- 
tion of  similar  cattle  after  leaving  point  of 
shipment  held  relevant  as  to  negligence  as 
to  shipment  in  question. 

Evidence  of  the  similarity  in  condition  of 
cattle  of  piaintifC  and  those  of  another  owner 
in  the  same  shipment  at  a  designated  point, 
and  their  dissimilarity  after  leaving  that  point. 
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was  relevant  and  admissible  on  the  issue  of  de- 
fendant's' negligence  In  handling  plaintifiTs 
cattle  at  that  point. 

4.  Evidence  <S=>I58(28)— Testimony  of  weights 
from  personal  knowledge  is  primary  admis- 
sible evidence. 

Testimony  as  to  weights  of  cattle  at  des- 
tination, based  on  personal  luiowledge,  is  pri- 
mary evidence  and  admissible. 

5.  Pleading  <s=336(l)— Part  of  testimony  con- 
tradicting fact  admitted  by  the  pleadings 
properly  excluded. 

A  portion  of  a  statement  of  a  witness  con- 
tradictory of  a  fact  admitted  by  the  pleadings 
was  immaterial  and  properly  excluded. 

Appeal  from  District  Court,  Eddy  Coun- 
ty;   Bratton,  Judge. 

Action  by  J.  F.  Karey  against  W.  G.  Mc- 
Adoo,  Director  General  of  liaili-oads.  Judg- 
ment for  plaintiff,  and  the  defendant  ap- 
peals.   Affirmed. 

W.  0.  Reld,  O.  M.  Botts,  and  George  S. 
Downer,  all  of  Albuquerque,  for  appellant 

Stennls  &  Phillips,  of  Carlsbad,  for  appel- 
lee. 

DAVIS,  J.  Plaintiff  shipped  from  Red 
Bluff  three  cars  of  cattle  containing  102 
head  and  from  Carlsbad  six  cars  containing 
190  head,  all  consigned  to  Kansas  City. 
The  shipments  were  consolidated  at  Carls- 
bad, maiciug  nine  cars  with  292  head.  A 
considerable  number  died  during  the  trip, 
and  plaintiff  commenced  this  action  to  re- 
cover their  value  in  damages. 

The  complaint  alleged  generally  that  tho 
loss  was  occasioned  by  negligence  of  the 
carrier,  and  specifically  charged  that  the 
cattle  were  unnecessarily  detained  on  the 
trip  for  approximately  50  hours,  and  that 
the  cars  were  so  carelessly  and  roughly 
bandied  in  switching  at  CJIovis  that  the  cat- 
tle were  knocked  down,  trampled  one  an- 
other, and  were  bruised  and  Injured  to  such 
an  extent  that  large  numbers  of  them  died. 
The  answer  amounted  to  a  general  denlaL 
There  was  a  Jury  trial  resulting  In  a  ver- 
dict for  plaintiff  upon  which  Judgment  was 
rendered. 

[1}  No  evidence  was  introduced  in  support 
of  the  charge  tliat  there  was  a  50-hour  de- 
lay In  reaching  the  destination.  The  court 
was  requested  to  Instruct  the  Jury  not  to 
consider  this  allegation.  The  court  refused 
this.  In  other  Instructions  the  Jury  was 
told  that  there  could  be  no  recovery  unless 
there  was  proof,  amounting  to  a  preponder- 
ance of  the  evUence,  that  the  death  of  the 
cattle  resulted  from  the  carelessness  of  the 
defendant,  and,  by  another,  that  the  burden 
was  upon  plaintiff  to  establish  "each  and 
all  of  the  material  Issues"  of  his  complaint 
By  a  further  Instruction  the  negligence  was 
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practically  limited  to  the  careless  and  cougb 
handling  of  the  cattle  in  the  switching  at 
CIoTla.  These  tostractions  sufflclently  ad- 
vised the  Jury  that  they  should  not  consider 
an  allegation  wholly'  unsupported  by  proof, 
and  a  specific  Instruction  to  that  effect  waa 
therefore  unnecessary. 

[2]  In  support  of  his  allegation  that  the 
Injuries  to  the  cattle  resulted  from  negligent 
switching  at  Clovls,  plaintiff  Introduced  tes- 
timony to  the  effect  that  following  the 
switching  a  corner  of  one  of  the  cars  was 
twisted  or  broken,  and  that  a  timber  support- 
ing the  upper  deck  of  another  was  loose  or 
broken,  while  prior  to  that  time  these  cars 
were  in  good  condition.  Appellant  requested 
the  court  to  instruct  the  jury  in  effect  that 
the  fact  that  this  timber  was  found  to  be 
loose  or  broken  after  leaving  Clovis  could  not 
be  considered  as  proof  of  negligence,  unless 
it  resulted  from  a  cause  which  could  have 
been  anticipated,  or  unless  It  might  have 
beoi  remedied  more  quickly  than  it  was.  Ir- 
respective of  whether  this  instruction  Is  a 
correct  statement  of  the  law  in  cases  based 
upon  such  negligence,  the  fault  in  the  re- 
quested instruction  lies  in  its  lack  of  appli- 
cation. The  defective  condition  of  the  car  was 
not  the  basis  of  this  action.  The  negligence 
alleged  was  the  improper  handling  of  the  cat- 
tle at  Clovls.  In  support  of  this  and  as  one 
circumstance  from  which  the  Jury  might  de- 
duce improper  and  rough  treatment  of  the 
cattle,  It  was  shown  that,  while  the  cars  were 
in  good  condition  before  the  snitching,  they 
were  In  the  condition  above  stated  shortly 
afterward.  Since  there  was  no  other  expla- 
nation of  the  change.  It  was  proper  for  the 
Jury  to  consider  it  as  a  circumstance  going 
to  show  careless  handling  during  the  switch- 
ing. The  testimony  was  admissible  for  no 
other  purpose.  The  requested  instruction 
was  therefore  properly  refused. 

[3]  On  the  same  train  with  plaintiff's  cat- 
tle was  another  shipment  consisting  of  four 
cars  of  cattle  belonging  to  a  man  named 
Polk.  These  cars  were  not  switched  at  Clo- 
vls with  those  containing  the  cattle  of  plain- 
tiff. Plaintiff,  over  objection,  was  allowed 
to  show  that  when  the  train  was  made  up 
following  the  switching  many  of  his  cattle 
were  down  and  Injured,  while  the  Polk  cat- 
tle were  standing  and  unhurt  This  was  an- 
other circumstance  going  to  show  that  the 
injuries  to  the  cattle  resulted  from  careless 
switching.  Appellant  assigns  as  error  the 
admission  of  this  testimony,  for  the  reason 
that  there  was  no  proper  basis  for  the  com- 
parison, in  that  there  was  no  proof  of  the 
condition  of  the  range  from.whldi  the  Polk 
cattle  came,  or  of  their  ages,  breeds,  or  oth- 
er similar  circumstances.  We  do  not  agree 
with  this  contention.  The  basis  for  compari- 
son would  consist  of  proof  that  the  cattle 
were  in  substantiaUy  the  same  condition  when 
shipped  as  to  ability  to  stand  the  trip  and 
reach  their  destination  or,  as  expressed  on 


the  trial,  in  the  same  dilpplng  condltlffli,  and 
that  they  received  the  same  treatment  up  to 
the  time  of  their  separation  at  Clovis.  Since 
they  traveled  on  the  same  train  to  Clovis,  the 
Identity  of  treatment  was  established.  There 
was  evidence  from  several  witnesses  tliat 
when  the  cattle  were  at  Carlsbad  all  of  them 
were  In  about  the  same  shipping  condition  and 
that  there  was  no  difference  between .  them. 
One  witness  stated  that  the  two  shipments 
were  of  about  the  same  age,  class,  and  kind, 
and  another  that  they  were  practically  the 
same  as  to  flesh.  The  similarity  in  condition 
at  the  commencement  of  the  trip  was  there- 
fore prima  facie  established,  and  a  basis  for 
comparison  furnished.  There  was  likewise 
testimony  that  both  shipments  were  In  good 
condition  when  they  reached  Clovis.  This 
proof,  coupled  with  the  difference  in  the  con- 
dition of  the  cattle  In  the  two  shipments 
shortly  after  leaving  Clovls,  furnished  a  ba- 
sis for  the  inference  of  different  treatment 
there  and  that  the  difference  in  condition  re- 
sulted from  that  treatment,  and  for  this  pur- 
pose the  evidence  was  admissible.  App^ 
lant  relies  upon  A.,  T.  &  S.  F.  R.  Go.  r.  Mer- 
chants' Live  Stock  Co.,  273  Fed.  130,  recently 
decided  by  the  United  States  Circuit  Court  of 
Appeals.  The  tacts  differentiate  the  cases. 
There  the  two  shipments  were  made  some 
months  apart  and  there  was  no  proof  what- 
ever of  similarity  of  the  ccmditions.  Such 
similarity  is,  of  course,  the  primary  requisite 
for  comparison.  It  was  lacking  there,  but 
sufficiently  shown  here. 

[4]  Appellant  assigns  as  error  the  admis- 
sion of  oral  testimony  as  to  the  weights  of 
the  cattle  at  ^nsas  City,  contending  that 
the  weight  sheets  or  slips  were  the  best  evi- 
dence. These  sheets  were  not  made  by  the 
witness,  but  by  the  person  who  did  the  weigh- 
ing, and  at  the  time  of  trial  were  in  Kansas 
City.  The  witness  was  present  when  the 
cattle  were  sold  and  testified  that  he  knew 
their  weights,  and  that  he  was  testifying 
from  his  own  knowledge.  This  was  not  an 
attempt  to  prove  by  secondary  evidence  the 
contents  of  these  weight  slips,  but  testimony 
by  a  witness  to  facts  within  his  knowledge. 
That  some  one  else  made  a  memorandum  re- 
garding those  tacts  cannot  render  his  testi- 
mony inadmlsfflble. 

[5]  Appellant  also  assigns  as  error  the  re- 
fusal of  the  trial  court  to  admit  in  evideooa 
a  conversation  between  one  Joe  Sams  and 
plaintiff.  Sams  testified  that  plaintiff  stated 
to  him  that  he  could  get  no  damages  for  the 
loss  of  his  stock,  as  be  shipped  at  his  own 
risk,  because  the  cattle  were  thin  and  he  had 
to  do  so.  Counsel  for  plaintiff  moved  to 
strike  the  statement  that  plaintiff  shipped  at 
his  own  risk  and  therefore  could  not  recover 
damages,  since  that  was  contradicted  by  the 
written  contract  covering  the  shipments. 
The  court  instructed  the  jury  that  this  por- 
tion of  the  statement  was  withdrawn  and 
should  not  be  considered.    Appellant  argues 
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tbat  this  statement  was  admissible  as  teod- 
ing  to  sliow  the  condition  of  the  cattle  when 
shipped  and  plaintiff's  knowledge  of  It  Bat 
the  portion  of  the  statement  directly  refer- 
ring to  their  condition,  that  they  were  thin, 
was  not  taken  from  the  Jury  but  was  left  for 
their  consideration.  The  remainder  of  the 
statement  was  immaterial.  The  pleadings 
admitted  that  the  shipment  was  not  made  at 
plaintilTs  risk,  and  this  admission  was  not 
subject  to  contradiction.  If  plaintiff  made 
the  statement  repeated  in  this  testimony,  it 
was  untrue  under  the  admitted  facts.  An 
evident  falsity  can  have  no  probative  totce. 
The  Judgment  of  the  district  court  Is 
therefore  affirmed,  and  it  la  so  ordered. 

RATNOLDS,  a  3.,  and  PARKER,  J.,  con- 
cur. 


(28  N.  If.  B) 

THAYER  V.  DENVER  k  R.  O.  R.  CO. 
(No.  2504.) 


(Supreme  Oonrt  of  New  Mexico. 
1922.) 


Feb.  22, 


(ByUahut  by  the  Court./ 

1.  LiMltatloa  of  aotlona  4=»I27(5)— Complaint 
beid  to  state  defeotlvely  a  taB9  ■■4ar  the  fed* 
•ral  Llakiltty  Act  and  ameadable  to  avoid 
liMKatieaa. 

Complaint  held  to  state  defectively  a  eanse 
of  actios  under  federal  Ehnployen'  Liability 
Act  (U.  S.  Com».  8t  H  8667-8666),  and  there- 
fore an  amendment,  curing  the  defect,  not  to 
be  a  departure  nor  objectionable  as  an  attempt 
to  avoid  the  statute  of  limitations. 

2.  ApK"!  and  error  «3>I002— Trath  of  dispat- 
•d  faot  Is  far  tho  Jary. 

The  truth  of  a  gfren  disputed  fact  Is  for  the 
Jury. 

Appeal  from  IMstrlet  CVrart,  Santa  JK 
County;    Leahy,  Judge. 

Action  by  Fred  W.  Thayer  against  the 
Denver  &  Rio  Grande  Railroad  Company, 
for  porsonal  Injuries.  Judgment  for  plain- 
tiff, and  the  defendant  appeals.     Affirmed. 

E.  N.  Clark,  of  Denver,  Colo.,  and  E.  R. 
Wright  and  A.  B.  Rentium,  both  of  Santa 
Fe,  for  ajq^iellant 

B.  P.  Davles  and  Catron  *  Catron,  all  of 
Santa  V6,  for  appeJlee. 

DAVIS,  J.  In  September,  1912,  aK>«Uee 
was  In  the  employ  of  appellant  at  Delta, 
Colo.,  idng  refrigerator  cars.  In  the  course 
of  bis  duty  he  was  riding  on  a  car,  which 
was  rolling  by  gravity  down  a  switch.  After 
the  car  bad  traveled  some  distance  he  at- 
tempted to  stop  it  by  applying  the  brake,  but 
was  unable  to  do  so.  The  car  collided  with 
an  engine,  and  appellee  was  thrown  off,  and 


sustained  various  injuries,  for  which  he  sued. 
This  is  the  third  time  this  case  has  been 
before  this  court,  the  previous  decisions  be- 
ing In  21  N.  M.  330,  164  Pac.  691,  and  25 . 
N.  M.  668,  186  Pac.  642.  The  facts  are  fully 
stated  In  the  first  opinion,  and  It  la  need- 
less to  repeat  tbem. 

[1]  The  principal  error  complained  of  on 
this  appeal  arises  on  the  pleadings.  After 
the  case  had  once  been  tried  and  reversed  on 
appeal,  appellee  filed  a  second  amended  com- 
plaint, in  which  he  specifically  set  up  caus- 
es of  action  based  upon  the  federal  Safety 
AppUance  Act  (U.  S.  Comp.  St  {  8605  et  seq.) 
and  the  federal  Employers'  UaUllty  Act 
(U.  S.  Comp.  St  SI  8657-8665).  Later  a  third 
amended  complaint  was  filed  setting  up  the 
same  grounds  of  recovery ;  but,  inasmuch  as 
before  trial  appellee  elected  to  stand  upon 
his  allegations  under  the  federal  Employers' 
Liability  Act,  we  need  not  consider  the  other 
features.  The  contention  is  that  the  original 
and  first  amended  complaint  stated  only  an 
action  at  common  law,  and  that  the  Sling  of 
the  second  and  third  amended  complaints, 
basing  the  action  upon  the  federal  statute, 
constituted  an  Improper  deiMtrture.  Further- 
more, the  second  ammded  complaint  was 
filed  more  than  two  years  after  the  injury, 
and  the  argument  Is  made  that  the  cause  of 
action,  stated  in  it,  being  entirely  new  and 
distinct,  was  barred  by  the  statute  of  limi- 
tations. Appellee,  on  the  other  hand,  arguea 
that  the  original  and  first  amended  com- 
plaints, both  filed  within  the  limitation  pe- 
riod, did  allege  a  cause  of  action  under  the 
federal  act,  although  stated  imperfectly,  and 
that  the  later  pleadings  were  merely  amend- 
ments to  amplify  tbem  and  correct  the  de- 
fects. These  contentions  make  necessary  an 
examination  of  the  pleadings  involved. 

The  original  complaint  was  filed  March  8, 
1013.  Its  allegations  respecting  the  charac- 
ter of  the  operations  carried  on  by  appel- 
lant, and  as  to  the  negligence  which  caused 
the  accident,  were  as  follows: 

"(2)  That  the  defendant  is  a  corporation, 
organized  and  existing  under  and  by  virtue  of 
the  lawa  of  the  state  of  Colorado,  as  plaintiff 
is  informed  and  believes,  and  that  it  owns, 
operates,  and  conducts  a  line  of  railroad 
through  and  within  said  county  of  Santa  Ft 
and  state  of  Mew  Mexico. 

"(3)  That  said  defendant  also  owns,  oper- 
ates, and  conducts  a  line  of  railroad  through 
and  at  the  town  of  Delta,  in  the  state  of  Colo- 
rado." 

"The  brake  on  said  car  wag  so  defective  that 
it  could  not  be  applied  with  sufficient  force  by 
one  person  to  stop  the  momentum  of  the  car." 

On  March  21,  1913,  during  the  first  trial, 
appellee,  with  the  permission  of  the  court, 
filed  an  amended  complaint,  the  features  of 
which  important  here  were  as  follows: 


$s>For  other  cum  Me  ume  topic  and  KBT-MUlf  BBR  In  all  Key-Numbered  Dlgerti  and  iDdexea 


Digitized  by 


Google 


734 


205  PSCIFIO  EEPORTER 


(N.M. 


"(1)  That  he  Is  a  resident  of  Santa  T6,  New 
Mexico;  tliat  the  defendant  is  a  corporation 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Colorado;  that  the 
defendant  operates  and  maintains  a  line  of 
railroad  in  said  state,  which  passes  through  the 
town  of  Delta,  Colo.,  and  also  owns,  operates, 
and  maintains  a  line  of  railroad  through  and 
within  the  county  of  Santa  F6,  and  state  of 
New  Mexico,  and  at  all  times  material  hereto 
has  done  so." 

"(5)  That  the  complainant  charges  that  the 
brake  and  its  appliances  on  said  car,  at  the  time 
that  he  endeaTored  and  attempted  to  set  it 
and  retard  the  speed  and  momentum  of  said 
car,  was  defective  and  unsafe  and  not  adapted 
to  its  purposes  for  which  it  was  intended  to  be 
used;  that  the  defective  condition  of  said  brake 
should  have  been  known  to  defendant,  and  was 
known  to  said  defendant,  of  ail  of  which  the 
plaintiff  was  ignorant;  that  the  specific  defect 
in  said  brake  was  and  now  is  unknown  to 
plaintiff;  that  the  said  defendant  was  careless 
and  negligent  in  failing  to  secure  unto  the  plain- 
tiff a  safe  and  adequate  brake  and  brake  ap- 
pliance for  the  purpose  of  stopping  said  car, 
and  in  failing  to  apprise  the  plaintiff  of  such 
defective  and  unsafe  condition." 

On  February  19,  1916,  the  second  amended 
complaint  was  filed.  This  contained  the  al- 
legations which  are  claimed  to  state  a  new 
cause  of  action,  as  follows : 

"(1)  That  he  is  a  resident  of  Santa  F«,  N. 
M.;  that  the  defendant  is  a  railroad  corpo- 
ration organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Colorado;  that 
said  defendant  company  owns,  operates,  and 
maintains  a  line  of  railway  in  the  state  of 
Colorado  and  New  Mexico,  which  said  railroad 
runs  into  and  through  the  town  of  Ddta,  Colo., 
and  into  the  state  of  New  Mexico,  with  a  ter- 
minal at  the  city  of  Santa  T6,  N.  M.,  and  that 
said  defendant  company  is  a  common  carrier, 
and  was  at  all  times  material  and  pertinent  to 
this  canse  of  action  a  common  carrier,  by  rail- 
road engaged  in  interstate  commerce  between 
the  state  of  Colorado  and  the  state  of  New 
Mexico." 

"Plaintiff  as  such  employee  and  in  the  per- 
formance of  the  duties  imposed  upon  him,  as 
hereinabove  set  forth,  was  at  the  time  of  the 
happening  of  the  said  acts  and  the  injury  to 
plaintiff  engaged  in  interstate  commerce,  the 
car  upon  which  plaintiff  was  so  riding  being  a 
fruit  or  refrigerator  box  car,  which  was  being 
so  iced  and  moved  as  aforesaid  for  the  purpose 
of  preserving  fruit,  which  were  being  or  were 
to  be  hauled  and  transported  by  the  said  de- 
fendant railroad  company  and  common  carrier 
from  one  state  into  another,  and  which  said 
refrigerator  or  fruit  box  car  was  at  the  time 
of  said  injury  to  plaintiff  being  moved  down  the 
line  of  the  defendant  railroad  company  to  be 
picked  up  by  an  interstate  freight  train  of  said 
defendant  company,  and  therein  and  as  a  part 
of  said  interstate  freight  train  was  to  be  and 
was  carried  to  its  destination." 

"(4)  The  plaintiff  charges  that  the  hand 
brake  and  hand  brake  appliance  or  apparatus 
on  said  car,  at  the  time  he  attempted  to  set 
the  same  and  retard  the  speed  of  said  car  and 
stop  said  car  as  aforesaid,  was  defective  and 
unsafe,  and  was  inefficient  and  not  adapted  to 


the  purpose  for  which  It  was  intended  to  be 
used;  that  the  defendant  was  negligent  in  not 
maintaining  the  said  refrigerator  car  with 
efficient  hand  brake,  and  was  negligent  in  haul- 
ing, permitting  to  be  hauled,  in  nsing,  per- 
mitting to  be  used,  and  in  moving  or  permitting 
to  be  moved,  the  said  refrigerator  car,  upon 
its  line  of  railway,  said  refrigerator  car  at  such 
time  not  being  equipped  with  efficient  hand 
brakes;  that  the  defective  condition  of  such  in- 
efficient hand  brake  upon  the  said  refrigerator 
car  could  by  the  exercise  of  ordinary  care  and 
caution  have  been  ascertained  by  defendant 
company,  and  should  have  been  so  ascertained: 
that  the  specific  defect  in  said  inefficient  hand 
brake  on  said  refrigerator  car  was  at  the  time 
of  the  accident,  and  is  at  the  present  time,  to 
plaintiff  unknown." 

Whether  the  early  pleadings  stated  a  canse 
6t  action  under  the  federal  act  is  a  federal 
question.  If  it  has  been  determined  In  fed- 
eral decisions,  we  follow  their  authority,  and 
if  there  is  such  a  dedsion  It  is  controlling, 
and  independent  reeearcb  or  discussion  be- 
comes unnecessary.  Both  parties  cite  the 
case  of  Seaboard  Air  Line  By.  v.  Renn.  241 
U.  S.  290,  36  Sup.  Ct.  567,  60  L.  Ed.  1006,  as 
being  a  direct  determination  by  the  Supreme 
Court  of  the  United  States  of  the  question 
here  involved,  and  each  contends  that  the 
decision  is  In  his  favor. 

That  case  arose  In  North  Carolina  and 
the  decision  of  the  Supreme  Court  of  that 
state  Is  reported  under  the  title  of  Renn  v. 
Seaboard  Air  Idne  Railway  Co.,  170  N.  0. 136, 
86  S.  E.  965.  It  was  brought  to  recover 
damages  received  by  plaintiff  while  in  the 
employ  of  the  railroad  company.  The  com- 
plaint was  quite  as  indefinite  as  Is  that  in 
the  case  before  us  in  respect  to  allegations 
to  bring  the  case  within  the  terms  of  the  fed- 
eral act  During  the  trial  the  snfidciency  of 
the  complaint  In  this  respect  was  attacked, 
and  plaintiff  was  allowed  to  file  an  amended 
complaint  containing  definite  allegations  as 
to  the  Interstate  character  of  the  business 
done  by  the  railroad  company.  The  defend- 
ant objected  to  the  allowing  of  this  am«id- 
raent  on  the  ground  that  it  amounted  to  stat- 
ing a  new  cause  of  action,  and  that  any  pro- 
ceeding under  the  federal  act  was  barred  by 
the  statute  of  limitations.  It  will  be  seen 
that  the  situation  which  arose  and  the  ob- 
Jpctions  made  were  practically  identical  with 
those  here.  The  Supreme  Court  of  North 
Carolina  held  that  the  complaint  stated  a 
good  cause  of  action,  and  the  amendment 
was  therefore  properly  allowed. 

It  therefore  becomes  Interesting  to  com- 
pare the  allegations  of  the  complaint  In  that 
case  with  those  In  £hl8.  We  find  a  remark- 
able similarity.  In  neither  case  was  there 
a  specific  charge  that  the  company  was  en- 
gaged In  Interstate  commerce.  In  the  Beun 
Case  the  allegation  was  that  the  defend- 
ant "was  operating  a  line  of  railroad  in  the 
state  of  North  Carolina  and  In  the  state  of 


Digitized  by 


Google 


X.  M.) 


THAYER  V.  DENVER  &  R.  G.  R. 

(20SP.) 


CO. 


735 


Virginia  and  elsewhere."  In  this  case  the 
allegation  was  that  the  defendant  "owns, 
operates,  and  conducts  a  line  of  railroad 
through  and  within  said  county  of  Santa  ve 
and  state  of  New  Mexico,"  and  "also  owns, 
operates,  and  conducts  a  line  of  railroad 
through  and  at  the  town  of  Delta  in  the 
state  of  Colorado."  It  mnst  be  admitted  that 
either  of  these  statements  Is  a  poor  method 
of  alleging  that  the  railroad  was  engaged 
In  commerce  between  the  states  mentioned, 
yet  the  North  Carolina  court  held  that  the 
facts  alleged  as  to  the  railroad  "made  It  an 
interstate  carrier."  If  that  Inference  was 
proper  there,  the  same  is  proper  here,  for 
we  cannot  dlfTerentlate  the  allegations  of 
fact  on  which  it  arises.  As  to  the  character 
of  the  employment,  the  only  allegation  in  the 
Renn  Case  was  that — 

Plaintiff  "was  in  the  employment  of  the  de- 
fendant, and  in  the  discharge  of  the  duties  of 
his  said  employment,  when  he  suffered  the  in- 
juries complained  of." 

In  onr  case  the  allegation  is  that  appellee 
was  working  "for  said  defendant  company  at 
said  town  of  Delta,  Colo.,  In  the  capacity  of 
a  laborer  in  and  about  the  task  of  icing 
cars,  i.  e.,  putting  ice  in  the  proper  recep- 
tacles therefor  in  refrigerator  cars,"  and  that 
the  injury  occurred  during  the  moving  of 
one  of  these  iced  cars.  Whether  these  cars 
were  destined  for  another  state,  or  whether 
the  work  of  appellee  was  in  any  way  connect- 
ed with  Interstate  commerce,  is  not  specifi- 
cally alleged.  But  from  the  allegations  of 
the  complaint  in  the  Renn  Case  the  Supreme 
Court  of  North  Carolina  came  to  the  follow- 
ing conclusion: 

"There  is  no  reference  in  the  complaint  to 
the  fact  that  the  defendant  did  an  interstate 
business.  The  plaintiff  alleges  further  that  be 
was  in  the  employment  of  the  defendant,  pre- 
sumably in  the  interstate  business  which  the 
defendant  was  conducting.     He  says,  further. 


the  line  was  continuous  or  used  In  interstate 
commerce ;  in  each  the  plaintiff  was  in  the 
employ  of  the  company  and  in  the  discharge 
of  his  duties  when  injured;  in  neither  was 
there  any  reference  either  to  state  statutes, 
common-law  liability,  or  federal  enactments, 
and  in  each  the  injury  was  alleged  to  be  due 
to  the  negligence  or  want  of  ordinary  care 
'Of  the  defendant  company.  If  it  was  proper 
for  the  North  Carolina  court  to  find  that 
there  were  sufficient  allegations  of  the  in-' 
terstate  cliaracter  of  the  operations*  of  the 
railroad  company  and  of  the  employment  in 
which  plaintiff  was  engaged  when  injured,  it 
is  proper  for  us  to  reach  the  same  con- 
clusion from  the  similar  facts. 

The  Renn  Case  was  decided  by  the  Su- 
preme Court  of  the  United  States  in  241  17. 
S.  292,  36  Sup.  Ct  668,  60  L.  Ed.  1006.  We 
can  see  no  difference  l>etween  the  situation 
presented  to  that  court  and  the  one  we  are 
now  considering.  The  court  .held  that  the 
propriety  of  the  action  of  the  North  Carolina 
court  in  permitting  the  amendment  was  a 
federal  question  which  it  would  re-examine 
Irrespective  of  rules  of  local  procedure,  and 
then,  inquiring  into  the  merits  of  the  mat- 
ter, upheld  the  construction  of  the  state 
court  to  the  effect  that  the  amended  com- 
plaint did  not  state  a  new  cause  of  action, 
but  merely  remedied  one  already  alleged, 
though  Imperfectly,  and  that  therefore  the 
bar  of  the  statute  did  not  apply^  Upon  these 
points  the  court  said : 

"The  original  complaint  was  exceedingly 
brief,  and  did  not  sufficiently  allege  that  at 
the  time  of  the  injury  the  defendant  was  en- 
gaged and  the  plaintiff  employed  in  interstate 
commerce.  During  the  trial  the  defendant 
sought  some  advantage  from  this  and  the  court, 
over  the  defendant's  objection,  permitted  the 
complaint  to  be  so  amended  as  to  state  dis- 
tinctly the  defendant's  engagement  and  the 
plaintiff's  employment  in  such  commerce.  Both 
parties  conceded  that  what  was  alleged  in  the 


that  he  was  in  the  discharge  of  the  duties  of  |  amendment  was  true  in  fact  and  conformed  to 
his  said  employment  at  the  time  of  his  injury,  |  the  proofs,  and  that  point  has  since  been  treat- 

an^     i-l\at     Via    livAfl    in     T.aIrA    «*Aiinft,      'M      O        on<4   '«  ..11         mi  .     *         .         .. 


and  that  he  lived  in  Lake  county,  N.  C,  and 
was  Injured  in  Cochran,  Ya.  As  there  is  no 
reference  to  intrastate  business  in  the  com- 
plaint, and  it  is  alleged  that  the  defendant  was 
doing  an  interstate  business,  that  he  was  in- 
jured while  in  the  discharge  of  his  employ- 
ment is  not  the  inference  permissible  and  rea- 
sonable that  he  was  employed  in  interstate 
business  and  was  Injured  in  the  discharge  of  his 
duties  in  that  employment." 

The  allegations  of  the  complaint  in  the 
case  before  us  lend  themselves  to  a  construc- 
tion identical  with  that  adopted  in  the  Renn 
Case,  and  the  conclusion  is  quite  as  logical. 

Comparing  the  allegations  of  the  original 
complaints  In  the  two  cases,  we  find  that  in 
each  case  the  plaintiff  was  injured  In  a  state 
other  than  the  one  of  his  residence ;  in  each 
the  railroad  company  was  operating  a  road 


ed  as  settled.  The  defendant's  objection  was 
that  the  original  complaint  did  not  stat;  a  cause 
nf  action  under  the  act  of  Congress,  that  with 
the  amendment  the  complaint  would  state  a  new 
cause  of  action  under  that  act,  and  that,  as 
more  than  two  years  had  elapsed  since  the  right 
of  action  accrued,  the  amendment  could  not  be 
made  the  medium  of  introducing  this  new  cause 
of  action  consistently  with  the  provision  in  |  6 
that  'no  action  shall  be  maintained  under  this 
Act  unless  commenced  within  two  years  from 
the  day  the  cause  of  action  accrued.'  Wheth- 
er in  what  was  done  this  restriction  was  in  ef- 
fect disregarded  is  a  federal  question  and 
subject  to  re-examination  here,  however  much 
the  allowance  of  the  amendment  otherwise 
might  have  rested  in  discretion  or  been  a  mat- 
ter of  local  procedure.  •  •  •  If  the  amend- 
ment merely  expanded  or  amplified  what  was 
alleged  in  support  of  the  cause  of  action  al- 
ready asserted,  it  related  back  to  the  com- 
lu  two  states ;  in  neither  was  it  alleged  that  i  mencement  of  the  action  and  was  not  affected 


Digitized  by 


Google 


736 


206  PACIFIO  EEPOHTEB 


(Idaho 


ij  the  interreninc  lapse  of  time.  *  *  *  In 
these  drcumstaoces,  while  the  question  ia  not 
free  from  diffica]t7,  we  cannot  say  that  the 
coart  erred  in  treating  the  original  complaint 
as  pointing,  aithongh  only  imperfectly,  to  a 
canse  of  action  ander  the  law  of  Oongresa. 
And  ttiis  being  ao,  it  must  be  taken  that  the 
amendment  merely  expanded  or  ami^fied  what 
was  alleged  in  snpport  of  that  cause  of  action 
and  related  back  to  the  commencement  of  the 
suit,  which  was  before  the  limitation  had  ex- 
pired." 

This  decision  of  a  federal  question  by  the 
highest  federal  tribunal  Is  binding  upon  us. 
There  was  no  error  In  allowing  appellee  to 
file  his  amended  complaints  and  to  recover 
upon  the  allegations  of  liability  under  the 
federal  statutes. 

We  are  not  impressed  with  the  argument 
of  counsel  for  appellant  that  language  used 
in  the  decision  of  a  former  appeal  (21  N.  M. 
330,  154  Pac.  691)  has  become  the  law  of  the 
case,  and,  right  or  wrong.  Is  binding  now. 

In  the  opinion  on  the  first  apiieal  there  is 
the  following  language: 

"It  is  perhaps  proper  to  say  that  the  federal 
Hmployers'  Iiiability  Act  •  •  •  has  no  ap- 
plication to  this  caae  under  the  pleadings  and 
evidence;   hence  requires  no  consideration." 

This  remark  may  have  been  true  when 
made,  and  have  been  applicable  to  the  situa- 
tion then  presented,  and  be  unimportant  now. 
No  one  contends  that  a  liability  under  the 
federal  statute  was  properly  pleaded  under 
the  original  or  first  amended  complaint,  up- 
on which  the  case  stood  when  the  first  appeal 
was  prosecuted.  Tlie  failure  to  plead  it 
properly  was  exactly  what  made  necessary 
the  amended  pleading  which  cured  the  de- 
fect and  is  now  before  us.  It  is  common 
experience  that  a  pleading  bad  on  demurrer 
may  be  cured  by  amendment  We  are  not 
holding  now  that  either  the  original  or  first 
amended  complaint  contained  a  proper  plea 
of  liability  under  the  federal  act,  but  are 
only  deciding,  following  federal  authority 
which  we  believe  controlling,  that  the  origi- 
nal complaint  did  point,  though  Imperfectly 
to  a  cause  of  action  under  the  law  of  C!on- 
gress,  and  that  the  amendment  was  properly 
allowed  to  cure  the  defects  which  admitted- 
ly existed. 

[2]  Appellant  contends  that  the  facts 
proved  did  not  show  that  the  car  was  not 
equipped  with  efficient  hand  brakes,  and  the 
fact  that  appellee  was  not  able  to  stop  the 
car  by  applying  the  brake  did  not  of  itself 
prove  its  inefficiency.  The  true  test  of  the 
efficiency  of  the  brake  was  its  ability  to  pro- 
duce the  expected  results  when  properly  ap- 
plied and  whether  it  should  have  stopped  the 
car  under  the  circumstances  testified  to  were 
disputed  questions  before  the  Jury  and  were 
for  the  Jury  to  determine    Upon  the  former 


appeal  (26  N.  M.  569, 185  Pac.  642)  this  court 
said  upon  this  feature: 

"Indulging  every  reasonable  presumption  as 
we  most  in  favor  of  the  general  verdict,  it  must 
be  held  that  a  finding  that  a  hand  brake  upon  a 
railroad  car  was  not  defective  would  not  over- 
ride a  general  verdict  which  was  necessarily 
based  upon  a  finding  that  the  hand  brake  was 
inefficient.  The  jury  under  the  evidence  doubt- 
less concluded  that  because  the  brake  in  ques- 
tion did  not  take  hold  of  the  wheels  and  fane- 
tion  in  the  usual  manner,  it  was  inefficient.  It 
was  possibly  not  able  to  say  that  the  ineffidency 
was  due  to  a  defect,  as  there  had  been  no  evi- 
dence as  to  any  specific  defect  in  the  brake 
apparatus;  but  the  brake  would  not  properly 
function,  and  from  this  tact  the  conclusion  was 
drawn  that  it  was  inefficient.  We  cannot  see 
that  the  inference  was  not  Justified  nnder  the 
evidence." 

We  see  no  reason  to  depart  from  the 
opinion  thus  expressed. 

The  foregoing  disposes  of  the  important 
assignments  of  error.  There  are  others,  but 
some  of  them  have  been  determined  by  the 
decisions  on  the  former  appeals,  and  ttie 
others  are .  not  of  sufficient  Importance  to 
merit  reference  in  detail.  It  is  sufficient  to 
say  that  in  our  opinion  no  one  of  them 
amounts  to  reversible  error. 

The  opinion  of  the  lower  court  Is  there- 
fore affirmed;   and  it  is  so   ordered. 

RAYNOU>S,  a  J.,  and  PARKER,  J.,  con- 
cur. 


(26  Idabo,  247) 
COFFIN  V.  HYDE.     (No.  3570.) 

(Supreme  Court  of  Idaho.    March  20,  1922.) 

1.  Gifts  «=»53— "Gift  causa  mortis,"  to  be  val- 
id, MiBSt  be  made  with  a  view  to  donor's  death 
and  while  under  apprebensios  of  death. 

To  constitute  a  valid  gift  causa  mortis,  it 
must  .be  made  with  a  view  to  the  donor's  death, 
and  must  have  been  given  while  the  donor  was 
in  peril  of  death,  or  while  he  was  under  the 
apprehension  of  impending  dissolution  from 
an  existing  malady. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift 
Causa  Mortis.] 

2.  Gifts  <&=>62(2)— "Gift  causa  mortis"  must 
completely  strip  donor  of  dominion  of  the 
thing  given. 

The  test  of  an  effectual  gift  causa  mortis  is 
that  the  mode  of  transfer  was  such  that,  in 
conjunction  with  the  donative  intention,  it 
completely  stripped  the  donor  of  his  dominion 
of  the  thing  given. 

3.  Gifts  9=980— Donee's  possession  of  instru- 
ment transferring  titio  sufficient  to  raise  pre- 
sumption of  gift. 

In  the  absence  of  explanatory  or  contradic- 
tory evidence,  the  possession  by  the  donee  of 
an  instrument  in  regular  form  transferring  the 
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title  ot  property  to  bim  la  sufficient  to  raise 
the  presumption  that  the  instrument  was  delir- 
ered  by  the  grantor  with  intent  that  it  shonld 
take  effect  according  to  its  terms. 

4.  Gifts  <S=982( I)— Evidence  held  to  show  gift. 

Held,  in  the  instant  case,  that  the  evidence 
shows  decedent  intended  to  confer  upon  re- 
spondent the  ownership  of  the  property  in  con- 
troversy, that  he  proceeded  to  do  so  by  exe- 
cuting and  delivering  to  respondent  a  bill  of 
sale  to  the  property,  and  that  the  gift  thereup- 
on became  complete. 

Appeal  from  Dlatrlct  Conrt,  Ada  CSoonty; 
Obas.  F.  Reddocb,  Judge. 

Action  by  ICark  Coffin,  as  adminlMtrator  of 
the  estate  of  Cbas.  A.  WUbite,  deceased, 
against  S.  BL  Hyde.  From  a  Judgment  for 
the  defendant  and  an  order  denying  a  new 
trial,  the  plaintiff  appeals.    Affirmed. 

Frawleiy  &  Koelscb,  of  Boise,  for  appel- 
lant. 
Eidwln  Sn<nr,  of  Boise,  tor  rec^tondent. 

BUDOE,  J.  This  is  an  action  in  daixn 
and  delivery  brout^t  by  appellant  to  recov- 
er possession  of  about  125  head  of  cattle  or 
the  value  thereof. 

It  is  alleged  In  the  complaint  that  CSiarles 
A.  WUbite  died  Intestate  on  December  1, 
1917,  at  Boise,  Ada  county,  and  that  appel- 
lant is  the  duly  and  regularly  appointed,  qual- 
ified, and  acting  administrator  of  his  estate ; 
that  at  and  for  Some  time  prior  to  his  death 
deceased  was  the  owner  and  In  possession 
of  about  125  head  of  mixed  cattle,  of  wblcb 
respondent  wrongfully  and  unlawfully  took 
possession  about  December  3,  1917,  and  still 
retains  such  possession;  that  prior  to  the 
commencement  of  this  action  appellant  de- 
manded of  respondent  the  possession  of  said 
cattle,  but  respondent  refuses  to  surrender 
such  possession. 

In  the  answer  respondent  denies  the 
wrongful  taking  of  possession  of  the  cattle 
In  controversy,  but  admits  that  at  the  time 
and  prior  to  the  commencement  of  this  ac- 
tion he  was  and  now  is  in  the  lawful  pos- 
session of  certain  of  the  cattle  described  in 
the  complaint,  which  he  acquired  by  pur- 
chase and  of  which  he  is  the  sole  owner. 

By  stipulation  of  the  parties,  the  cause 
was  transferred  to  the  district  court  for  Ada 
county.  A  jury  trial  was  waived  by  both 
parties,  and  the  cause  was  tried  to  the  court, 
and  findings  of  fact  and  Judgment  were 
made  and  entered  In  favor  of  respondent 
A  motion  for  new  trial  was  denied.  This 
appeal  is  from  the  Judgment  and  from  the 
order  denying  the  motion  for  new  trial. 

Appellant  makes  five  assignments  of  error, 
as  follows: 

(1)  The  court  erred  in  finding  that  on  or 
about  November  27,  1917,  Charles  Wilhite, 
by  a  good  and  snfiiclent  bill  of  sale  in  writ- 


ing, conveyed  and  transferred  to  the  re- 
spondent, S.  E.  Hyde,  said  Wilhite's  one-baU 
interest  in  and  to  said  cattle. 

(2)  The  court  erred  in  finding  that  ever 
since  said  November  27tb  the  respondent  has 
been  the  sole  owner  and  in  possession  of  said 
cattle  and  entitled  to  possession  thereof. 

(3)  The  court  erred  in  finding  that  respond- 
ent did  not  at  any  time  wrongfully  or  un- 
lawfully or  without  the  consent  of  the  owner 
of  said  pr(^>erty  take  possession  of  said  cat- 
tle or  any  part  thereof,  or  ever  unlawfully 
retain,  nor  does  be  now  unlawfully  retain, 
possession  of  the  same. 

(4)  The  court  erred  in  conclndlng  that  "the 
said  estate  of  Charles  Wilhite,  deceased,  did 
not  at  the  time  of  the  commencement  of  this 
action  have,  nor  has  it  since  acquired,  any 
right,  title,  or  interest  in  said  cattle  or  any 
part  tbereof  or  any  Interest  therein,"  and 
that  appellant  was  not  then  nor  is  he  now 
entitled  to  possession  of  the  same  or  any 
part  thereof. 

(6)  The  court  erred  in  concluding  that  re- 
spondent at  the  time  of  the  commencement 
of  this  action  was,  and  now  Is,  the  owner 
of  and  entitled  to  the  possession  of  all  ot 
said  property. 

The  evidence  shows  that  on  November  24, 
1917,  the  deceased  underwent  an  operation 
for  appendicitis  at  a  Boise  hospital.  On  the 
following  day  his  condition  became  alarming, 
and,  upon  the  suggestion  ot  the '  physician 
In  attendance  that  it  might  be  proper  to  fix 
up  his  business  affairs  in  case  of  eventuali- 
ties, deceased  Instrncted  Mrs.  Hyde,  wife  of 
the  respondent,  to  bring  certain  papers  from 
bis  deposit  box  at  the  bank.  Later  that 
morning  his  attorney  and  a  notary  public 
were  summoned  to  the  hospital.  In  their 
presence  and  in  the  presence  of  Mrs.  Hyde, 
the  deceased  there  executed  a  bill  of  sale 
conveying  to  respondent,  deceased's  one-half 
interest  in  the  cattle  here  involved,  which 
he  and  respondent  owned  In  partnership. 
The  bill  of  sale  was  prepared  by  deceased's 
attorney,  recited  that  it  was  made  "in  con- 
sideration of  the  sum  of  one  dollar  and  other 
valuable  consideration,  the  receipt  of  which 
Is  hereby  acknowledged,"  and  was  delivered 
In  the  afternoon  of  the  same  day  to  respond- 
ent. Deceased  never  recovered  from  his  Ill- 
ness, although  he  showed  apparent  improve- 
ment on  November  29,  and  died  on  December 
1,  1917. 

[1,  2]  Appellant  contends  that  the  best  that 
can  be  said  for  the  entire  transaction  is  th^t 
It  was  an  attempt  on  deceased's  part  at  a 
testamentary  disposition  of  his  property; 
that  it  was  not  a  gift  causa  mortis  nor  inter 
vivos,  but  a  mere  attempt  at  a  testamentary 
disposition  not  made  in  accordance  with  the 
requirements  of  a  will,  and  therefore  void. 
It  is  conceded  that  the  bill  of  sale  was  ex- 
ecuted and  delivered  to  respondent,  but  it  Is 
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urged  that  It  was  not  accompanied  with  the 
Intmt  that  title  shonld  pass,  that  deceased 
did .  not  then  realize  bis  Impending  death, 
bnt,  on  the  contrary,  expressed  his  hope  of 
Ufe. 

A.  donation  causa  mortis  Is  a  gift  of  per- 
sonal property  made  by  a  person  during  his 
last  Illness,  or  when  he  Is  In  Imminent  peril 
of  death,  or  In  expectation  of  death,  whi<^ 
the  donee  Is  to  retain  as  absolntely  his  own 
if  the  donor  shall  die  of  that  Illness  or  peril, 
but  which  Is  revocable  by  the  donor  at  any 
time  during  his  life,  and  which  is  revoked 
by  Implication  by  the  recovery  of  the  donor 
Ci  Bl.  Com.  p.  514 ;  2  Kent's  Com.  [14th  Ed.] 
p.  444;  1  Story's  Eq.  S  606;  2  CnderhlU  on 
Wills,  (  755,  p.  1065),  and,  as  was  held  in 
Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  Cfc 
415,  27  L.  Ed.  600: 

"A  donatio  mortis  causa  must  be  completely 
executed,  precisely  as  required  in  the  case  of 
gifts  inter  vivos,  subject  to  be  divested  by  the 
happening  of  any  of  the  conditions  subsequent; 
that  is,  upon  actual  revocation  by  the  donor, 
or  by  the  donor's  surviving  the  apprehended 
peril,  or  outliving  the  donee,  or  by  the  occur- 
rence of  a  deficiency  of  assets  necessary  to  pay 
the  debts  of  the  deceased  donor." 

The  bill  of  sale  here  In  question  was  ex- 
ecuted by  deceased  during  his  last  Illness 
and  upon  the  advice  of  his  physician  to  put 
his  affairs  in  order,  but  at  about  the  time  of 
Its  execution  h6  appears  to  have  made  the 
remark  that  if  he  should  be  alive  on  Decem- 
ber 9th  he  would  pay  an  assessment  on  cer- 
tain stock  owned  by  him,  and  from  this  evi- 
dence alone  counsel  infers  that  he  still  en- 
tertained hope  of  life,  that  he  did  not,  there- 
fore. Intend  to  effect  a  present  delivery  of 
the  property  to  respondent,  and  that  the  at- 
tempted disposition  of  the  property  must 
fail,  both  as  a  gift  causa  mortis  and  a  tes- 
tamentary disposition. 

To  constitute  a  valid  gift  causa  mortis.  It 
must  be  made  with  a  view  to  the  donor's 
death  (Duffleld  v.  Elwes,  1  Sim.  &  Stu.  240; 
Champney  v.  Blanchard,  39  N.  Y.  Ill; 
Grymes  v.  Hone,  49  N.  Y.  17,  10  Am.  Rep. 
313;  Edwards  v.  Jones,  1  Myl.  &  C.  233; 
Walteir  v.  Hodge,  2  Swanst.  97);  it  must 
have  been  given  while  the  donor  was  In  peril 
of  death,  or  while  he  was  under  the  appre- 
hension of  impending  dissolution  from  an  ex- 
isting malady  (Devol  v.  Dye,  123  Ind.  321, 
24  N.  B.  246,  7  L.  R  A.  439). 

[3,4]  A  fair  consideration  of  the  remark 
contributed  to  the  decedent,  In  view  of  his 
condition  at  the  time  and  of  the  fact  that 
he  was  then  disposing,  not  only  of  this  prop- 
erty, but  of  his  entire  estate,  does  not  lead 
us  to  believe  that  he  entertained  a  confident 
expectancy  of  his  recovery,  and.  If  It  be  an 
expression  of  hope.  It  Is  that  hope  which 
grasps  at  impossibility,  which  ever  urges  on 
and  tells  us  to-morrow  will  be  better.  It  af- 
fords no  indication  that  he  was  not  under 
the  apprehension  of  Impending  death,  but 


rather  creates  the  Impression  that  he  did 
not  expect  to  recover.  As  was  said  In  Deneff 
V.  Helms,  42  Or.  161,  70  Pac.  390: 

"If  •  •  •  the  donor,  •  •  •  being  in  fll 
health,  and  apprehensive  of  death,  in  view  ot 
■uch  condition  and  apprehension  delivers  the 
property  to  a  third  person  absolutely,  thereby 
relinquishing  all  right  to  the  possession  and  do- 
minion over  it,  for  the  use  of  the  donee  under 
such  drcumstancea  as  to  indicate  a  present  in- 
tention of  transferring  title  to  the  latter,  the 
gift  is  valid,  and  will  be  upheld.  The  fact  that 
there  is  a  possibility  of  the  donor's  recovery 
and  hia  repossessing  himself  of  the  property  is 
not  obnoxious  to  the  gift." 

In  most  cases  relating  to  gifts  causa  mor- 
tis the  main  question  Is: 

"What  shall  constitute  a  delivery  of  the  thinf 
which  is  the  subject  of  the  gift?" 

It  was  Insisted  by  the  English  chancellors 
in  the  early  cases  that  there  must  be  an  ac- 
tual delivery  of  the  chattel  which  was  given. 
But  the  strictness  of  the  ancient  rule  has 
not  been  adhered  to  by  the  modem  casesL 
B3qulty  looks  rather  to  the  intuition  of  the 
parties  than  to  the  manner  of  the  delivery. 
Consequently  the  delivery  may  be  valid, 
though  symbolic  merely,  where  under  the 
particular  circumstances  an  actual  delivery 
is  Impossible.  2  Underbill  on  Wills,  (  758, 
pp.  1068,  1069:  WllUams  v.  Guile,  117  N.  Y. 
343,  22  N.  E.  1071,  6  L.  R.  A.  366 ;  Claytor 
V,  Plerson,  65  W.  Va.  167,  46  S.  E.  935. 

In  Sharpe  v.  Sharpe,  105  S.  C.  459,  90  8. 
B.  34,  3  A.  L.  R.  891,  It  Is  said: 

"In  every  gift,  like  in  well-nigh  every  hnman 
act,  there  exists  two  elements.  One  of  these 
involves  the  intent  of  the  donor's  mind;  the 
other  of  these  involves  the  act  of  the  donor's 
hand.  If  a  donor  intends  to  confer  on  another 
ownership  of  his  property,  and  if  he  proceed* 
BO  far  as  to  do  it,  then  the  gift  is  comidete." 

It  has  been  held  that  the  test  of  an  effec- 
tual gift  is  that  the  transfer  was  such  that. 
In  conjunction  with  the  donative  Intention,  it 
completely  stripped  the  donM:  of  his  domin- 
ion of  the  thing  given  (Cook  v.  Lum,  55  N. 
X  Law,  373,  26  Atl.  803),  and,  in  the  absence 
of  explanatory  or  contradictory  evidence,  the 
possession  by  the  donee  of  an  Instrument 
transferring  the  title  to  the  property  to  him 
is  sufficient  to  raise  the  presumption  that 
the  instrument  was  delivered  by  the  gran- 
tor with  intent  that  It  should  take  effect  ac- 
cording to  its  terms.  It  is  apparent,  there- 
fore. In  this  case,  that  the  decedent  Intended 
to  confer  on  respondent  ownership  of  the 
property  here  Involved,  that  he  proceeded  to 
do  so  by  executing  and  delivering  to  respond- 
emt  a  bill  of  sale  to  the  property,  and  that 
the  gift  was  therefore  com[4ete.  As  Is  said 
in  Sharpe  v.  Sharpe,  supra: 

"Gifts  causa  mortis  are  older  than  the  re- 
public; and,  if  they  be  satisfactorily  proven,  it 
is  the  duty  of  the  court  to  give  effect  to  them." 
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From  what  has  been  said  It  follows  that 
the  court  did  not  err  in  making  the  findings 
above  referred  to  and  in  entering  Judgment 
in  favor  of  respondent,  nor  in  denying  th^ 
motion  for  new  trial. 

The  Judgment  is  therefore  affirmed.  Costs 
are  awarded  to  respondent. 

RICB,  C.  J.,  and  DUNN,  J.,  concur. 
McCarthy  and  LEE,  JJ.,  sat  at  the  hear- 
ing, but  took  no  part  In  the  op^nioni. 


(60  Utah,  47) 
STATE  V. 


OBLIZALO.      (No.  3755.) 


(Supreme   Court   of   Utah.     March   22,   1922. 
Behearing  Denied  April  12,   1022.) 

1.  HomMde  $=>308(5)— Not  neoMsary  to 
charge  as  to  degrees  of  murder  where  homU 
olde  was  In  cominltting  robbery. 

Under  Comp.  Laws  1917,  S  8026,  providing 
that  murder  committed  in  perpetration  of  rob- 
bery is  murder  in  the  first  degree;  and  that 
other  bomiddes,  besides  the  kinds  specified 
in  the  statute,  committed  under  sncb  dream- 
stances  as  would  have  constituted  murder  at 
common  law,  are  murder  in  the  second  degree, 
where  the  evidence  dearly  showed  that  homi- 
dde  was  committed  in  committing  a  robbery, 
a  charge  that  the  verdict  must  be  guilty  of 
murder  in  the  first  degree  or  not  guilty,  and 
failing  to  charge  as  to  the  degrees  of  murder, 
was  not  error.  ^ 

2.  Criminal  law  <S=3M44(I4)— Where  no  tran- 
script of  evidence  Is  presented.  It  Is  as- 
sumed that  Instructions  were  based  on  evi- 
dence before  court. 

"Where  no  transcript  of  the  evidence  is 
presented  on  appeal,  the  court  is  bound  to  con- 
clude that  the  ingtructioiiB  to  the  jury  were 
given  in  the  light  of  the  evidence  before  the 
trial  court. 

Appeal  from  District  Court,  Salt  Lake 
County;    Harold  M.  Stephens,  Judge. 

Nick  Obllzalo  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

Tliomas  Ramage,  of  Salt  Lake  C!ity,  for 
appellant. 

Harvey  H.  (Jluff,  Atty.  Gen.,  and  W.  Hal. 
Farr,  Asst.  Atty.  Gen.,  for  the  State. 

CORPMAN,  O.  J.  The  defendant,  Nick 
Oblizalo,  on  May  21,  1920,  after  due  trial, 
wa«  convicted  before  the  district  court  of 
Salt  Lake  county  on  an  information  filed  by 
the  district  attorney,  charging  him  and  one 
Steve  Masllch  Jointly  with  having  commit- 
ted the  crime  of  murder  in  the  first  degree. 


>  Brannlgan  et  al.  t.  Paople,  8  Utah,  488,  24  Pac. 
187;  Hopt  V.  Utoh,  110  V.  S.  B74,  4  Sup.  Ct.  202,  28 
L.  Ekl.  2S2:  SUU  V.  Tbome,  41  DUh,  414,  126  Pac. 
288,  Ann.  Cas.  1915D,  90;  State  T.  Hewhinney,  43 
XJtab,  135,  134  Pac.  832,  L.  R.  A.  1*160,  590.  Ann. 
Cas.  1916C,  637. 


Defendant  had  a  separate  trial,  and  the 
Jury  returned  a  verdict  of  piurder  in  the 
flr8.t  degree  without  recommendation,  upon 
which  Judgment  was  entered  in  accordance 
with  said  verdict,  and  the  defendant  sen- 
tenced to  death  by  the  court.  He  appeals. 
Steve  Maslich  was  heretofore  tried  and  con- 
victed of  murder  In  the  first  degree,  and  up- 
on an  appeal  to  this  court  the  Judgment  of 
the  district  court  was  aflirmed. 

The  appeal  in  this  case  is  before  the  court 
for  review  on  the  Judgmait  roll  alone. 

[1]  The  information  filed  in  the  district 
court,  in  po  far  as  the  same  becomes  ma- 
terial on  tiie  appeal,  reads: 

"Nick  Oblizalo  and  Steve  Maslich,  having 
been  heretofore  duly  committed  to  the  court  by 
Henry  C.  Lund,  a  committing  magistrate  of 
said  county,  to  answer  this  charge,  are  ac- 
cused •  •  •  by  this  information  of  the 
crime  of  murder  in  the  first  degree,  committed 
as  foUowa,  to  wit:  That  the  said  Nicli  Oblizalo 
and  Steve  Maslich,  at  the  county  of  Salt  iiake, 
state  of  Utah,  on  or  about  the  3d  day  of  Au- 
gust, A.  D.  1919,  upon  one  Marko  Laus,  will- 
fully, unlawfully,  feloniouBly,  premeditatedly, 
and  of  their  malice  aforethought,  and  with  the 
specific  intent  to  take  the  life  of  the  said  Marko 
Laus,  an  assault  did  make  with  certain  deadly 
weapons,  to  wit,  knives,  then  and  there  by 
them,  the  said  Nick  Oblizalo  and  Steve  Mas- 
lich, had  and  held  in  their  hands,  and  then 
and  there  willfully,  unlawfully,  feloniously,  de- 
liberately, premeditatedly,  and  of  their  malice 
aforethought,  and  with  the  spedfic  intent  to 
take  the  life  of  him,  the  said  Marko  Laus,  the 
said  knives  so  had  and  held  in  their  hands  as 
aforesaid,  did  strike  in  and  upon  the  body  of 
him,  the  said  Marko  Laus,  thereby  and  thus  in- 
flicting in  and  upon  the  body  of  him,  the  said 
Marko  Laus,  divers  mortal  wounds,  from  which 
mortal  wounds  the  said  Marko  Laus  languished 
a  short  time,  and  then,  on  or  abont  the  3d  day 
of  August,  A.  D.  1919.  at  the  county  of  Salt 
Lake,  state  of  Utah,  did  die,  and  so  the  said 
Nick  Oblizalo  and  Steve  Maslich,  in  the  man- 
ner and  form  aforesaid,  willfully,  unlawfully, 
feloniously,  deliberately,  premeditatedly,  and  of 
their  malice  aforethought,  the  said  Marko  Laus 
did  kill  and  murder,  contrary  to  the  provisions 
of  the  statute  of  (he  state  of  Utah  aforesaid 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Utah." 

To  the  foregoing  information  the  appel- 
lant, upon  being  duly  arraigned,  entered  his 
plea  of  "not  guilty,"  and,  after  due  trial,  the 
court  instructed  the  Jury  in  manner  and 
form  of  which  the  appellant  complains,  as 
follows: 

"You  will  note  that  the  charge  in  this  case, 
as' laid  in  the  information,  is  a  charge  of  will- 
ful, deliberate,  malidous,  and  premeditated 
killing,  with  a  spedfic  intent  to  take  life,  and 
without  reference  to  a  robbery.  Under'  the 
proof  as  introduced,  however,  there  is  no  evi- 
dence tending  to  connect  this  defendant  with 
any  kind  of  a  killing,  except  a  killing  in  the 
perpetration  of  a  robbery,  and  it  is  with  the 
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elements  of  sadh  an  offense  that  yon  therefore 
under  the  proof  in  the  case  have  to  do.  Under 
the  laws  of  tbii  state  the  killing  of  a  human 
being  in  the  perpetration  of  a  robbery  is  mur- 
der in  the  first  degree.  A  robbery  is  the 
felonious  taking  of  personal  property  in  the 
possession  of  another  from  his  person  or  im- 
mediate presence,  and  against  hia  will,  accom- 
plished by  means  of  force  or  fear." 

The  court  farther  charged  the  Jury: 

"Tour  verdict  in  this  case  must  be  guilty  of 
murder  in  the  first  degree  as  charged  in  the 
Information,  or  not  guilty  as  your  deliberations 
may  result" 

It  is  contended  by  the  appellant  that  the 
trial  court  committed  error  In  thus  Instruct- 
ing the  Jury  and  in  failing  to  charge  as  toT 
the  degrees  of  murder,  as  defined  by  our 
statutes  (Comp.  Laws  Utah  1917,  i  8025), 
which  reads: 

"Every  murder  perpetrated  by  poison,  lying 
in  wait,  or  any  other  kind  of  willful,  deliberate, 
malicious,  and  premeditated  killing;  or  commit- 
ted in  the  perpetration  of,  or  attempt  to  per- 
petrate, any  arson,  rape,  barglary,  or  robbery; 
or  perpetrated  from  a  premeditated  design  un- 
lawfully and  maliciously  to  effect  the  death  of 
any  human  being  other  than  him  who  is  killed; 
or  perpetrated  by  any  act  greatly  dangerous  to 
the  lives  of  others  and  evidencing  a  depraved 
mind,  regardless  of  human  life — ^is  murder  in 
the  first  degree.  Any  other  homicdde  commit- 
ted under  such  (^cumstances  oa  would  have 
constituted  murder  at  common  law  Is  murder 
in  the  second  degree." 

In  support  of  appellant's  contention  we 
are  cited  to  the  early  case  of  Brannlgan  et 
aL  V.  People,  3  Utah,  488,  24  Pac.  767,  and 
Hopt  V.  Utah,  110  U.  S.  574,  4  Sup.  Ot.  202. 
28  Ia  Ed.  262. 

In  the  Brannlgan  Case  It  was  held  that  a 
failure  to  charge  the  Jury  In  a  murder  case 
as  to  the  crime  of  murder  and  Its  degrees, 
and  also  as  to  the  ofTense  of  manslaughter, 
and  to  state  the  punishment  for  the  various 
grades  of  homicide,  was  error.  • 

In  the  Hopt  Case,  taken  up  on  appeal  from 
this  court  to  the  United  States  Supreme 
Court,  In  an  opinion  written  by  Mr.  Justice 
Harlan,  It  was  held  that  under  the  Utah 
statute  of  1873  (the  same  aa  now  under  con- 
sideration) It  was  for  the  Jury  to  say  wheth- 
er the  facts  of  the  case  made  a  case  of  mur- 
der in  the  first  or  second  degree,  and  that 
for  the  trial  court  to,  in  effect,  charge  the 
jury  that  the  facts  made  out  a  case  of  mur- 
der In  the  first  degree  was  reversible  error; 
in  other  words,  that,  while  the  trial  court 
may  state  the  testimony  and  declare  the  law 
applicable  thereto.  It  must  not  weigh  the 
evidence  and  then  charge  the  Jury  In  respect 
to  matters  of  fact,  but  should  leave  them  to 
be  the  sole  Judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony 
and  of  the  facts. 

Vben  can  be  no  doubt  bat  that  the  rule 


laid  down  In  these  cases  la  a  Just,  wise,  and 
wholesome  one,  and  that  It  fully  harmonizes 
with  our  statutory  rules  of  criminal  ptt>- 
cedure.  Moreover,  we  think  It  should  be 
strictly  applied  and  adhered  to  In  every 
case  where,  under  the  evidence,  the  accused 
might  be  consistently  found  guilty  of  any 
one  of  the  degrees  of  murder  or  some  one 
of  the  lesser  grades  of  homicide.  Howev^', 
the  rule  has  no  application  to  the  case  where 
the  killing  takes  place  In  the  perpetration 
of  a  robbery.  In  such  a  case,  of  necessity, 
the  verdict  of  a  Jury  must  be,  as  the  trial 
court  charg:cd  In  this  case,  either  murder  in 
the  first  degree  or  not  guilty,  as  the  Jury 
may  find  as  a  result  of  their  deliberation. 
In  this  case  the  trial  court,  in  charging  tbe 
Jury,  points  out  in  the  instruction  com- 
plained of  by  appellant  that — 

"Under  the  proof  as  introduced,  *  *  • 
there  is  no  evidence  tending  to  connect  this  de- 
fendant with  any  kind  of  killing,  except  a  kill- 
ing in  the  perpetration  of  a  robbery." 

The  court  then  proceeded  with  great  par- 
ticularity to  Instruct  the  Jury  as  to  the  es- 
sentials to  be  found  by  them  from  the  evi- 
dence before  they  might  return  a  verdict  of 
murder  In  the  first  degree  against  appellant. 

[2]  Not  having  before  us  for  review  a 
transcript  of  the  evidence  in  this  case,  we 
are  bound  to  conclude  that  the  trial  court's 
Instructions  to  the  Jury  were  given  In  the 
light  of  the  evidence  before  it  That  being 
true,  If  the  appellant  was  implicated  at  all 
in  the  killing  of  Marko  Laus,  it  was  while 
perpetrating  a  robbery  upon  him.  Under 
our  statute  the  killing  of  another  while  in 
the  act  of  committing  a  robbery  Is  murder  iu 
the  first  degree — ^It  can  be  no  other  than  that 
alone.  Why  then  should  the  trial  court  have 
Instructed  the  Jury  as  to  the  lesser  degree 
of  murder  or  tbe  lesser  grades  of  liomicide? 
In  our  Judgment,  had  the  court  done  so, 
not  only  a  grievous  error  would  have  been 
committed,  but  the  legal  rights  of  the  appel- 
lant to  a  fair  trial  would  have  been  serlons- 
ly  interfered  with  by  the  court 

The  same  question  was  raised  in  this  court 
by  the  appellants  in  the  cases  of  State  v. 
Thorne,  41  Utah,  414,  126  Pac.  286,  Ann.  Gas. 
1015D,  90,  and  State  v.  Mewhinney,  43  Utah, 
135,  134  Pac.  632,  L.  B.  A.  1916D,  690,  Ann.  - 
Cas.  1916C,  637.  Also  before  the  United 
States  Supreme  Court  In  Davis  v.  United 
States,  165  U.  S.  378,  17  Sup.  Ct  360,  411^ 
Ed.  750.  In  those  cases,  after  the  question 
was  thoroughly  discussed  and  given  the  most 
careful  consideration,  it  was  held,  In  ac- 
cordance with  statute,  that  homicide  com- 
mitted In  the  perpetration  of  a  felony  ia 
murder  in  the  first  degree,  and  also  tliat  In 
such  cases  instructions  In  the  lesser  degree 
of  murder  or  grades  of  bomldde  are  nnnec- 
essary. 

Appellant,  in  his  brief,  has  pointed  out 
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other  alleged  errors  upon  which  he  rdles  for 
a  reversal  of  the  judgment  against  hiip,  par- 
'tlcularly  with  respect  to  the  form  and  sub- 
stance of  the  information  filed  against  him, 
the  charge  to  the  Jury,  and  the  failure  of  the 
trial  court  to  Instruct  the  Jury  as  requested 
by  him.    None  of  them  have  any  merit. 

The  Judgment  roll  before  qb  conclusively 
shows  that  the  pleadings  were  in  proper 
form,  and  the  inroceedings  had  in  this  case 
were  ably  conducted  in  accordance  with  alT 
the  substantial  rights  of  the  defendant  and 
In  accordance  with  Justice  and  the  law. 
Therefore  the  Judgment  of  the  district  court 
must  be,  and  it  is  hereby,  afllrmed. 


WEBER,     GmKON, 
FRICK,  JJ.,  ctmcor. 


THUBMAN,     and 


(71  Colo.  206) 

BURT  V.  ROCKY  MOUNTAIN  FUEL  CO. 
(No.  9783.) 

(Supreme  Court  of  Colorado.    April  3,  1922.) 

1.  Mines  and  Minerals  «=955(6)— Panhaser  of 
land  held  entitled  to  damages  by  mlainv  with- 
eat  surface  sopporl 

Where  contract  for  purchase  of  land  re- 
ferred to  reservations  of  coal  and  other  min- 
eral, bat  did  not  refer  to  immunity  from  liabil- 
ity for  damages  caused  by  mining,  purchaser 
was  entitled  to  damages  £rom  owner  of  coal 
caused  by  mining  without  proper  surface  sup- 
port. 

2.  Mines  and  minerals  ®=955  (6)— Purchaser  of 
land  eirtltled  to  damage*  from  mining  with- 
out surface  support,  where  sale  contract  did 
not  provide  for  Immanity,  though  recorded 
plat  did. 

Where  contract  for  purchase  of  lot  "accord- 
ing to  the  recorded  plat"  expressly  referred 
to  reservations  of  coal  and  other  mineral,  but 
did  not  refer  to  immanity  from  liability  for 
damages  caused  by  mining,  purchaser  was  en- 
titled to  damages  from  owner  of  coal  caused  by 
underground  mining  without  surface  support, 
notwithstanding  reservation  of  immunil?  from 
liability,  as  well  as  reservation  of  the  min- 
eral itself  in  the  dedication  of  plat,  since,  where 
purchaser's  title  is  ezpresBly  made  subject  to 
but  part  of  several  reservations,  such  expres- 
sion excludes  the  remainder. 

3.  Mines  aad  minerals  «==>  1 25— Whether  sub- 
sidence of  lot  was  oansed  by  underground 
mining  held  for  Jury. 

In  action  by  surface  owner  against  owner 
of  minerals  for  damages  caused  by  underground 
mining  without  proper  surface  support,  wheth- 
er subsidence  of  plaintiff's  lot  was  caused  by 
such  mining  held  for  the  jury. 

En  Bana 

Error  to  District  Cioart,  Boulder  County; 
George  H.  Bradfield,  Judge. 


Salt  by  Mary  Burt  against  the  Rocky 
Mountain  Fuel  Company.  Judgment  of  non- 
suit, and  plaintiff  brings  error.  Reversed, 
and  new  trial  granted. 

O.  A.  Johnson,  of  Boulder,  for  plaintiff  In 
error. 

Jesse  G.  Northcutt  and  Dana,  Blount  & 
Silverstein,  all  of  Denver,  for  defendant  in 
error. 

DENISON.  J.  Mary  Burt  brought  suit 
against  the  Boclcy  Mountain  Fuel  Company 
for  damages  for  the  subsidence  of  her  lot 
(lot  7,  block  7,  Excelsior  place)  in  Lafayette, 
Boulder  county,  which  she  claimed  waa 
caused  by  the  underground  mining  of  de- 
fendant. She  was  nonsuited.  The  comiiany 
makes  three  principal  points  to  Justify  the 
nonsuit: 

(1)  That  the  contract  under  wbidi  she 
acquired  hex  lot  contains  a  reservation  of 
the  right  to  mine  on  the  property,  and  a 
waiver  of  damage  to  be  caused  thereby. 

(2)  That  the  dedication  of  the  plat  of  Ex- 
celsior place  reserves  the  right  to  mine  with- 
out liability  for  damage  on  account  thereof, 
and  subsequent  purchasers  are  bound  by 
such  reservation. 

(3)  That  there  is  no  evidence  of  any  min- 
ing done  by  the  Rocky  Mountain  Fuel  C!om- 
pany  under  the  lot  or  near  enough  to  cause 
its  sinkage. 

In  February,  1803,  the  United  Goal  Com- 
pany filed  the  plat  of  Excelsior  place,  and 
by  tile  dedication  declared  that— 

It  had  subdivided  the  same  as  shown  by  the 
plat,  and  granted  to  the  public  a  perpetual 
right  of  way  over  the  streets,  etc.,  "saving, 
excepting  and  reserving  to  The  United  Coal 
Company,  its  heirs  and  assigns  forever,  the 
right  to  mine  or  take  out  any  coal,  or  other 
mineral,  oil  or  gas,  that  may  be  found  beneath 
the  surface  of  said  premises.  Tbe  intention 
being  to  convey  the  surface  ground  only.  And 
a  farther  exception  and  reservation  is  made 
that  the  United  Coal  Company,  its  heirs  and 
assigns,  shall  not  be  liable  or  responsible  for 
damages  or  compensation  on  account  of  the 
removal  of  surface  support  in  working  the  mine 
beneath.  It  is  hereby  stipnlated  that  no  spirit- 
uous, vinous  or  malt  liquors  shall  ever  be  sold 
or  given  away  as  a  beverage  on  the  premises 
herein  described.    •    •    • " 

In  July,  1893,  said  company  gave  plaintiff 
an  "agreement  of  purchase,"  so  called, 
whereby,  in  consideration  of  $100,  it  agreed 
"to  sell  to"  her  the  lot  in  question  "according 
to  the  recorded  plat  thereof.  Subject  to  tbe 
reservation  of  coal  and  other  mineral.  Also 
clauses  against  selling  liquor."  She  paid  the 
$100,  and  has  l>een  in  possession  ever  since. 

February  16,  1907,  Thomas  Burt,  plain- 
tltTs  husband,  divorced  about  that  tlme^ 
gave  her  a  quitclaim  deed  of  the  lot — 
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"subject  to  the  mineral  reserrationa  of  all 
coal  beneath  the  lurface,  damages  for  mining 
coal  and  the  danse  against  the  selling  of  any 
liqaor  as  contained  in  the  original  agreement 
from  the  United  Coal  Company." 


November  21,  1917,  the  Northern  Coal  & 
Coke  Company,  whose  title  does  not  appear, 
gave  to  plaintiff  a  quitclaim  deed  of  the  lot 
In  question. 

It  is  conceded  that  unless  there  be  con- 
tract, express  or  implied,  the  owner  of  the 
coal  only,  when  he  removes  it,  must  leave 
support  enough  to  hold  up  the  surface. 

The  deeds  from  the  Northern  Coal  &  Coke 
Company  and  Thomas  Burt  need  not-  be  con- 
sidered, because  the  grantors  do  not  appear 
by  the  record  to  have  had  any  right,  title,  or 
Interest  in  the  lot,  and  plaintiff  took  noth- 
ing by  either. 

[1]  The  first  point  is  not  well  taken.  The 
agreement  of  plirchase  expressly  refers  to 
the  reservations  of  coal  and  other  mineral 
and  the  clauses  as  to  Uquori  but  makes  no 
reference  to  the  Immunity  from  Habillty  for 
damages  caused  by  mining.  The  only  possi- 
ble construction  to  be  pat  upon  this  is  in- 
tentional omission. 

[2]  The  second  point,  then,  la  already  an- 
swered. Even  if,  ordinarily,  a  reservation 
of  immunity  in  the  dedication  of  a  plat, 
without  more,  would  be  effectual  against  a 
subsequent  purchaser,  a  point  we  do  not  de- 
dde.  It  cannot  be  so  when  such  purchaser's 
title  is  expressly  made  subject  to  but  part 
of  several  reservations,  because  such  ex- 
pression excludes  the  remainder. 

[3]  As  to  the  third  point:  True,  there  la 
no  direct  evidence  tliat  the  company  mined' 
under  or  near  the  lot,  or  even  within  800 
feet  of  it,  but  the  evidence  is  that  the  plain- 
tiff's lot  and  other  land  adjacent  and  near 
it  sank,  that  there  was,  at  some  time  or  oth- 
er, mining,  followed  by  pulling  of  stumps 
and  other  supiMrts,  very  nearly  under  the 
lot  There  was  here  at  least  enough  to  go 
to  the  jury  on  the  question  as  to  what  caus- 
ed the  subsidence.  Land  does  not  sink  with- 
out cause,  and  but  one  possible  cause  ap- 
pears. As  to  who  caused  it:  It  appears  that 
none  but  defendant  the  Rocky  Mountain 
Fuel  Company  did  any  mining  there  or  near 
there  during  the  period  of  sinkage  or  foi' 
some  years  before,  and  that  subsidence  usu- 
ally occurs  within  30  days  or  so  after  the 
removal  of  support  There  is  no  evidence 
that  sinkage  from  such  cause  is  ever  de- 
layed for  as  much  as  a  year.  This  was 
aiough  to  go  to  the  jury,  and  to  put  ttie  com- 
pany on  Its  defense. 

Seversed,  and  new  trial  granted. 


SCOTT,  C.  J.,  not  participating. 


(28  Wyo.  33*) 
BARRETT    v.    GREEN    RIVER    &    ROCK 
SPRINGS  LIVE  STOCK  CO.  wt  at 
(No.    1030.) 

(Supreme  Conrt  of  Wyoming.    April  S,  1922.) 

1.  Receivers  <S=»8,  39— Whether  party  a*kl«| 
appointment  will  be  entitled  to  a  deorea  cos- 
sidered  in  appointing  receiver  pendeate  IK*. 

The  appointment  of  a  receiver  pendente  Ute 
rests  to  a  considerable  extent  in  the  discretion 
of  the  court  and  the  probability  that  plaintiff 
will  finally  be  entitled  to  a  decree  la  a  mate- 
rial drcumstance  to  be  considered,  under  Comp. 
St  1920,  {  61S4. 

2.  Words  and  phrases— "Probable"  deflsad. 

"Probable"  is  defined  as  "having  more  evi- 
dence for  than  against;  supported  by  evidence 
which  inclines  the  mind  to  believe,  but  leaves 
some  room  for  doubt;  likely." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prob- 
able.] 

3.  Rseetvers  ^=>36— Answer  In  equity  deayisf 
plaintiff's  title  and  right  to  require  aa  aaswsr 
not  required  to  be  fall  and  responsive. 

Though  an  answer  in  an  equity  proceeding 
should  be  full  and  responsive,  an  answer  in  a 
suit  in  which  the  appointment  of  a  receiver 
pendente  Ute  was  asked,  denying  the  plain- 
tiff's title,  and  his  right  to  require  an  answer, 
is  not  subject  to  the  rule  of  equity  pleadings 
requiring  it  to  be  full  and  responsive. 

4.  Corporations  ^=>6 14  (4)— Answer  held  a 
suffloient  denial  of  ownership  of  stock. 

In  a  suit  to  determine  ownersliip  of  the 
stock  of  a  corporation,  for  an  accounting,  the 
appointment  of  a  receiver,  dissolution,  and 
other  relief,  an  answer  alleging  that  defend- 
ants deny  the  allegations  that  plaintiff  owned 
stock  in  the  corporation,  and  alleging  that 
plaintiff  had  sold  the  stock  to  one  of  the  de- 
fendants, was  not  so  defective  as  to  require  the 
court  to  disregard  the  allegation  in  passing  on 
application  for  a  receiver  pendente  Ute. 

5.  Judgment  ^3949(2)— Plea  of  res  Jadleata 
held  sufficient  to  be  given  weight  ia  consid- 
ering appointment  of  a  receiver  pendente  lite. 

In  a  suit  to  determine  the  ownership  of 
stock  of  a  corporation,  for  an  accounting,  and 
for  the  appointment  of  a  receiver,  an  answer 
alleging  that  a  suit  bad  been  brought  by  plain- 
tiff against  defendants  on  the  same  cause  of 
action  based  upon  the  same  transaction  and 
"was  prosecuted  to  a  final  judgment,"  and  that 
the  judgment  was  in  favor  of  defendants,  al- 
though failing  to  allege  that  a  trial  or  hearing 
on  the  former  suit  was  had  upon  the  merits, 
was  sufficient  to  entitle  the  plea  to  considera- 
tion in  determining  whether  plaintiff's  inter- 
est was  so  probable  as  to  justify  the  appoint- 
ment of  a  receiver  pendente  Ute. 

6.  Reoeivers  «=»  1 2— Refusal  to  aiipoint  a  re- 
oelver  held  not  error. 

In  a  suit  to  determine  the  ownership  of 
stock  of  a  corporation,  for  an  accounting,  and 
for  the  appointment  of  a  receiver,  in  which  the 
answer  denied  plaintiff's  title  to  stock  of  the 
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corporation  and  alleged  that  a  former  action 
between  the  parties  and  concerning  the  same 
circumstanceg  had  been  decided  against  plain- 
tiff, the  refusal  without,  prejudice  to  right 
to  renew  to  appoint  a  receiver  was  not  error. 

7.  Reo»iver«  •s'l 6— Danger  of  deatnictlon  of 
evidence  contained' la  oorpontte  paper*  held 
not  sufflcieot  grounds  for  appointment  of  n- 
oelver  pendente  lite. 
In  a  sTiit  to  determine  the  ownership  of 
iitock  of  a  corporation,  for  an  accounting,  and 
for  the  appointment  of  a  receiver,  allegations  in 
the  petition  that  if  defendants  were  left  in  pos- 
session of  the  corporate  books,  records,   and 
property,    evidence    would    be   concealed,    and 
the  company's  income  used  to  embarrass  plain- 
tiff in  proving  bis  case,  was  not  sufficient  to 
justify  the  appointment  of  a  receiver  pendente 
lite. 

Error  to  District  Court,  Sweetwater  Goon- 
ty;    John  R.  Arnold,  Judge. 

Salt  by  James  Barrett  against  tbe  Green 
River  &  Rock  Springs  Live  Stock  Company 
and  otbera  From  an  order  denying  an  ap- 
plication for  the  appointment  of  a  receiver 
pendente  lite,  plaintiff  brings  error*  Or- 
der affirmed. 

N.  R.  Greenfield,  of  BawUna,  and  W.  H. 
Bramel  and  M.  El  Wilson,  both  of  Salt  Lake 
City,  Utah,  for  plaintiff  in  error. 

T.  S.  Taliaferro,  Jr.,  of  Rock  Springs,  for 
defendant  in  error  Whitmore. 

KIMBALL,  J.  James  Barrett,  plaintiff  be- 
low, brings  this  proceeding  in  error  to  re- 
view an  order  denying  an  application  for  the 
appointment  of  a  receiver.  Tbe  defendants 
were  tbe  Green  River  &  Rock  Springs  Live 
Stock  Company,  a  corporation,  Mary  Barrett, 
Ed  Barrett,  Patrick  C.  Barrett,  and  Tom 
Whitmore,  as  administrator  of  tbe  estate  of 
Mary  Barrett,  deceased.  Another  defendant, 
wbo  did  not  appear,  need  not  be  noticed. 
Tbe  plaintiff,  James  Barrett,  and  defendants 
Mary,  Ed,  and  Patrick  C.  Barrett,  are  the 
children  and  heirs  at  law  of  Mary  Barrett, 
deceased.  Plaintiff  claims  to  be  tbe  owner 
of  one-third  of  tbe  capital  stock  of  tbe  de- 
fendant corporation.  The  defendants  tbe 
other  Barretts  claim  to  be  tbe  owners  of  all 
tbe  capital  stock,  and  It  Is  admitted  that  at 
tbe  commencement  of  tbe  action  in  June, 
1920,  and  for  more  than  seven  years  next  be- 
fore that  time,  they  were  in  possession  of 
the  property  and  in  control  of  the  business 
of  the  corporation,  to  tbe  exclusion  of  tbe 
other  parties  claiming  rights  as  stockholders. 
Tbe  administrator  claims  that  all  tbe  stock 
of  tbe  corporation  belonged  to  bis  Intes- 
tate, and  is  now  rightfully  a  part  of  ber 
estate. 

Tbe  relief  asked  by  plaintiff  Included  a 
determination  of  tbe  ownership  of  said  capi- 
tal stock;  an  accounting  by  Mary,  Ed,  and 
Patrick   C.   Barrett  to   the  corporation  for 


moneys  alleged  to  have  been  appropriated  by 
tbem;  an  injunction  restraining  them  from 
exercising  any  functions  as  stockholders  or 
directors;  a  receiver  to  take  possession  of 
all  tbe  corporate  property;  a  dissolution  of 
tbe  corporation ;  and  distribution  of  Its  aa- 
sets.  Tbe  administrator,  by  a  cross-petition 
against  all  tbe  other  parties,  sought  relief 
of  tbe  same  general  nature,  including  tbe 
appointment  of  a  receiver,  but  did  not  pray 
for  an  injunction  nor  for  dissolution.  Tbe 
defendants  (the  corporation,  and  Mary,  Ed, 
and  Patrick  0.  Barrett)  filed  answers  to  both 
tbe  petition  of  plaintiff  and  tbe  cross-peti- 
tion of  the  administrator.  Tbe  bearing 
which  resulted  In  tbe  refusal  of  tbe  court  to 
appoint  a  receiver  pendente  Ute  was  had 
upon  the  application  of  plaintiff,  when  It 
seems  that  tbe  application  of  the  adminis- 
trator, as  cross-petitioner,  for  similar  relief, 
was  also  considered  and  denied.  These  ap- 
plications were  submitted  to  the  court  upon 
tbe  pleadings  only.  The  order  denying  tbem 
provides  that  the  corporation  and  Mary, 
Ed,  and  Patrick  C.  Barrett  be  restrained 
during  the  pendency  of  tbe  action  from  in- 
cumbering or  disposing  of  any  of  the  cor- 
porate real  property,  and  from  Incumbering 
or  disposing  of  any  of  the  corporate  personal 
property  except  in  tbe  ordinary  course  of 
business.  The  administrator  has  brought  no 
appeal  or  proceeding  in  error  for  review  of 
that  order,  and  we  need  to  determine  only 
whether  upon  the  case  disclosed  by  the 
pleadings  tbe  plaintiff  was  entiUed  t6  tbe 
appointment  of  a  receiver  pendente  lite  for 
the  defendant  corporation. 

[1]  A  few  elementary  principles  governing 
the  appointment  of  receivers  may  be  ob- 
served. The  appointment  of  a  receiver  pen- 
dente lite  is  to  a  considerable  extent  a  mat- 
ter resting  In  the  discretion  of  the  court  to 
be  controlled  by  a  consideration  of  all  tbe* 
circumstances  of  tbe  case,  and  while,  in 
passing  on  the  application  for  a  receiver, 
tbe  court  should  In  no  manner  forestall  or 
anticipate  tbe  final  decision  upon  tbe  merits, 
the  probability  that  tbe  plaintiff  will  ulti- 
mately be  entitied  to  a  decree  is  one  of  tbe 
most  material  of  tbe  circumstances  so  to  be 
considered.  High  on  Receivers,  {§  7,  8; 
Tardy'B  Smith  on  Receivers,  {§  10,  11,  12; 
and  Owen  v.  Homan,  3  Mac.  &  G.  378 ;  s.  c. 
on  appeal  4  H.  L.  Cas.  997,  cited  and  quoted 
in  tbe  foregoing  texts.  See,  also,  Steele  t. 
Aspy,  128  ind.  367,  27  N.  E.  739;  Kelley  v. 
Boettcber  (C.  C.)  89  Fed.  125;  Gouldlng  t. 
Bain,  6  N.  Y.  Super.  Ct.  716;  Apalachicola 
N.  B.  Co.  V.  Sommers,  79  Fla.  816,  85  So. 
361;  .Wyo.  C.  S.  1920,  |  6184. 

[2]  From  a  consideration  of  these  princi- 
ples it  follows  that  the  court  below  was  right 
in  refusing  to  appoint  a  receiver,  unless  it 
appears  that  it  should  have  been  found  from 
an  examination  of  the  pleadings  that  the 
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plaintiff  had  a  probable  Interest  as  a  stock- 
holder In  the  corporation.  The  word  "prob- 
able" Is  defined  by  Webster  as : 

"Having  more  evidence  for  than  against; 
supported  by  evidence  which  inclines  the  mind 
to  believe,  but  leaves  some  room  for  doubt; 
likely." 

This  definition  of  the  word,  when  used  In 
this  connection,  has  received  Judicial  sanc- 
tion In  Wlllard  Oil  Go.  v.  HUey,  20  OkU  19, 
115  Pac.  1103. 

[3]  It  would  seem  clear  that  it  would  sel- 
dom If  ever  be  error  for  a  court,  acting  upon 
the  pleading  only,  to  refuse  a  finding  of 
probability  in  favor  of  a  right  which  is  as- 
serted by  one  party  and  suQldently  denied 
by  the  other.  But  the  plaintiff  In  error, 
relying  upon  the  rule  that  every  bill  In  equity 
Is  In  a  sense  a  bill  of  discovery,  calling  for 
a  full  and  responsive  answer,  claims  that 
the  answer  of  those  defendants  who  resisted 
the  application  for  a  receiver  did  not  meet 
fully  the  allegations  of  the  petition,  and 
was  therefore  entitled  to  no  consideration. 
The  rule  mentioned  cannot  Apply  in-this  case, 
as  the  answer  in  question,  if  considered  un- 
der the  principles  of  equity  pleading,  does 
not  purx>ort  to  be  the  technical  answer  of 
equity,  but  may  be  regarded  as  a  "plea" 
denying  the  plaintiff's  title  and  his  right  to 
require  an  answer.  Story's  Eq.  Plead.  {  649 
et  seq. 

[4]  But  It  is  further  contended  that  the 
plaintiff's  interest  as  a  stockholder  In  the 
corporation  was  not  sufficiently  denied.  We 
think  that  it  was.  The  Joint  answer  of  the 
corporation,  and  Mary,  Ed,  and  Patrick  C. 
Barrett,  verified  by  Mary  Barrett,  contains 
the  followlDg: 

"These  defendants  expressly  deny  the  alle- 
gations of  paragraph  3  of  plaintiff's  petition 
«  (the  paragraph  in  which  it  was  alleged  that 
plaintiff  was  the  owner  of  one-third  of  the 
capital  stock),  and  allege  that  the  plaintiff 
James  Barrett  has  sold,  assigned  and  trans- 
ferred to  Mary  Barrett,  defendant  herein,  all 
of  the  stock  he  owned  in  said  corporation,  and 
that  he  has  now  no  right,  title,  claim  or  inter- 
est therein." 

This  statement  Is  criticized  as  containing 
conclusions  of  law  only.  It  comprises  a  de- 
nial of  plaintiiTs  allegations  of  ownership 
together  with  a  distinct  averment  that  he  has 
no  right,  title,  or  Interest.  If  it  be  granted 
that  it  was  necessary  to  plead  that  the 
plaintiff  sold  and  assigned  his  stock,  and 
granted,  further,  that  the  allegations  in  that 
regard  are  objectionable  for  indeflniteness  In 
falling  to  state  the  time,  place,  and  manner 
of  the  sale  and  assignment,  still  we  -think 
the  detect  would  not  be  so  serious  as  to  re- 
quire the  court  to  disregard  the  allegation. 

[5]  In  the  same  answer  it  was  further  al- 
leged that  in  1916  a  suit  was  commenced  In 
the  district  court  of  Sweetwater  county  by 
the  same  plaintiff  against   the  last-named 


defendants  upon  the  same  cause  of  action, 
based  upon  the  same  transactions ;  that  said 
former  action  "wae  prosecuted  to  a  final 
Judgment,"  and  in  1917  said  court  "ren- 
dered Judgment  therein  that  plaintiff  take 
nothing  by  reason  of  his  petition,  but  that 
same  be  dismissed,  and  that  defendants  have 
and  recover  of  and  from  plaintiff  their 
costs" ;  that  "said  Judgment  did  in  fact  con- 
stitute a  final  judgment  on  the  merits  as 
between  the  parties  thereto  and  hereto,  as 
appears  by  the  Judgment  roll;"  that  it  has 
not  been  set  aside,  modified,  or  reversed,  but 
remains  In  full  force,  and  a  bar  to  the  pres- 
ent action. 

It  will  be  noticed  that  It  was  not  alleged 
that  a  trial  or  hearing  of  the  former  suit 
was  had  upon  the  merits,  and  there  might  be 
some  doubt  whether  this  omission  was  sup- 
plied by  the  allegations  that  the  suit  was 
prosecuted  to  final  Judgment,  and  such  Judg- 
ment was  on  the  merits.  Without  holding 
that  this  was  a  sufficient  plea  of  res  adju- 
dlcata,  we  think  the  averments  of  the  plea 
were  entitled  to  consideration  as  dlsdoslng 
some  of  the  circumstances  of  the  case,  and 
to  be  given  weight  in  determining  whether 
the  plaintiff's  Interest  was  so  ai^arent  or 
probable  as  to  Justify  the  ancillary  reUef  of 
receiver. 

In  his  cross-petition  the  administrator 
stated  that  the  legal  title  to  the  entire  capi- 
tal stock  of  the  corporation  was  In  Mary 
Barrett,  deceased,  and  thus  It  was  again 
denied  that  plaintiff  ovraed  the  stock  which 
be  claimed  as  the  basis  of  his  right  to  sue. 

[8]  We  think  It  clear  that  plaintUTs  Utle 
to  the  stock  was  sufficiently  denied ;  that  on 
the  case  disclosed  by  the  pleadings  the  court 
was  not  forced  to  a  finding  that  plaintiff 
had  a  prolMble  interest  in  the  corporation, 
and  therefore  it  was  not  error  to  refuse  Us 
prayer  for  a  receiver.  The  order  denying 
the  application  recited  that  it  was  without 
prejudice  'to  the  right  to  renew  it,  and  no 
doubt  if  the  plaintiff  be  successful  in  es- 
tablishing bis  interest  in  the  corporation, 
and  it  appear  necessary  that  a  receiver  \>b 
appointed  to  protect  the  Interest,  that  re- 
lief may  then  be  granted. 

[7]  It~  was  alleged  in  the  petition,  as  a 
reason  for  a  receiver  pendente  lite,  that  If 
defendants  were  left  in  possession  of  the 
corporate  books,  records,  and  property,  evi- 
dence would  be  concealed,  and  the  company's 
Income  used  to  embarrass  plaintiff  In  prov- 
ing his  case.  We  do  not  understand  that 
these  allegations  would  Justify  a  receiver- 
ship. If  there  l>e  danger  that  evidence  wUl 
be  destroyed  or  concealed,  the  law  providea 
other  and  more  appropriate  means  for  Its 
production  and  preservation. 

The  order  denying  the  application  for  a 
receiver  is  affirmed. 

POTTER,  O.  X,  and  "BLVMB,  J„  ooncnr. 
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STATE  ex  re[.  NICHOLS  et  al.  v.  SUPERIOR 

COURT  IN  AND  FOR  GRAYS  HARBOR 

COUNTY  at  al.     (No.  I708S.) 


March   18, 


(Supreme 'Court  of  Washington. 
1922.) 

1.  Corporation  9esS03( I)— Surety  oompaalea 
hold  properly  •■od  and  served  with  prooeaa 
In  the  county  wherein  action  was  brought 
against   tham;   "transacts   business." 

Mrniere,  at  the  time  a  canse  of  action  arose 
on  a  contractor's  bond,  sued  on  under  Rem. 
Code  1915,  S  1161,  two  of  the  defendants,  sure- 
ty companies,  transacted  business  in  the  coun- 
ty wherein  salt  was  brought,  and  each,  through 
its  resident  agent,  had  an  office  for  bnainess  in 
such  county  when  the  action  was  brought,  and 
displayed  advertising  signs,  and  in  case  of 
one,  the  agent  used  the  company's  seal  in 
transacting  its  business,  and  the  bond,  so  far 
as  they  are  concerned,  was  negotiated  through 
their  agencies  in  such  county,  tbongh  signed 
elsewhere  on  their  behalf,  they  were  properly 
sued  and  served  with  process  in  aneh  connty 
in  view  of  section  206,  allowing  a  corporatioB 
to  be  sued  in  any  county  where  it  transacts 
business  when  the  cause  of  action  arose,  or 
where  it  has  an  office  for  transacting  business 
or  any  person  resides  on  whom  process  may 
he  served  against  it. 

2.  Venue  <3»22(l)— Suit  may  be  brought  In 
county  of  reslileiioo  of  one  of  the  defendants. 

Where  two  defendants  were  properly  en- 
able in  the  county  where  served  with  process, 
all  defendants  properly  made  parties  are  sub- 
ject to  suit  in  such  county,  though  residents 
of  another  county. 

Department  1. 

Proceeding  by  the  state  of  Washington 
on  relation  of  W.  B.  Nichols  and  others  for 
a  writ  of  prohibition  directed  to  the  Superior 
Court  of  the  state  of  Washington,  In  and  for 
Grays  Harbor  connty  and  George  D.  Abel, 
judge  thereof.    Writ  denied. 

A.  B.  Titlow,  of  Tacoma,  for  plaintiffs. 
John  C.  Hogan,  of  Aberdeen,  for  defend- 
ants. 

MITCHELL,  J.  W.  K.  Nichols  and  oth- 
ers, a  copartnership  doing  business  in  the 
name  of  Pacific  Coast  Paving  Company,  resi- 
dents of  Pierce  county,  Wash.,  entered  Into 
a  contract  with  the  state  for  the  grading  and 
paving  of  a  highway  in  Grays  Harbor  coun- 
ty. Wash.  They  gave  a  statutory  contractors' 
bond  with  the  United  States  Fidelity  &  Guar- 
anty Company  of  Baltimore  and  the  .Xtna 
Casualty  &  Surety  Company  of  Connecticut 
as  sureties,  for  the  protection  of  laborers,  ma- 
terialmen, and  subcontractors.  In  the  prose- 
cution of  the  work  covered  by  the  contract, 
the  iMving  company  procured  certain  ma- 
terial from  the  Aberdeen  Sand  &  Gravel  Com- 
pany. Upon  the  conclusion  of  its  furnishing 
material,  the  Aberdeen  Sand  8c  Oravd  Com- 
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pany  filed  a  notice  of  claim  against  the  con- 
tractors' bond,  as  provided  by  statute,  for 
an  amount  claimed  to  be  dne  on  account  of 
the  mateiial  furnished.  The  claim  and  right 
of  action  thereon  were  assigned  in  writing 
by  the  Aberdeen  Sand  &  Gravel  Company  to 
the  Harold  Blake  Company,  a  corporation, 
which  latter  company  thereafter  commenced 
an  action  on  the  bond  against  the  contractor 
and  the  two  sirrety  cominnies,  In  the  supe- 
rior court  of  Grays  Harbor  county.  Upon  the 
service  6f  summons  and  complaint  upon  the 
defendants  in  ,that  action  they  appeared 
specially  therein,  and,  upon  showing  by  affi- 
davits that  the  four  personal  defendants  and 
the  partnersblp  consisting  of  them  were  resi- 
dents of  Pierce  county,  and  that  the  snrety 
companies  were  nonresident  corporations, 
demanded  a  change  of  venue,  and  that  the 
cause  be  transferred  to  Pierce  county  for 
trial.  The  change  of  venue  was  denied  by 
the  trial  court.  Thereupon  the  present  pro- 
ceeding was  brought  in  this  court  by  all  of 
the  defendants  In  the  action  In  the  superior 
court  to  prohibit  the  trial  court  from  fur- 
ther proceeding  In  the  action.  Tlie  applica- 
tion here  has  be«i  presented  upon  the  affi- 
davits of  relators  and  the  return  of  the 
judge  of  the  superior  court  to  an  alternative 
writ 

[1]  It  satisfactorily  appears  that,  at  the 
time  of  the  commencement  of  the  action  in 
the  superior  court  and  at  the  time  the  cause 
of  action  arose  and  for  a  long  time  prior 
thereto,  each  of  the  surety  companies  con- 
ducted and  maintained  an  office  for  the 
transaction  of,  and  were  and  had  been  ac- 
tively engaged  in,  business  in  Grays  Harbor 
county;  that  each  of  the  surety  companies  • 
had  a  regularly  appointed  and  acting  agent 
who  was  a  resident  of  Grays  Harbor  coun- 
ty; that  service  was  bad  upon  each  of  the 
surety  companies  by  leaving  with  Its  agent, 
personally,  a  copy  of  the  summons  and  com- 
plaint, in  Grays  Harbor  county;  and  that 
all  of  these  facts  were  of  record  and  shown 
to  be  true  at  the  time  of  the  denial  of  the 
motion  for  a  change  of  venue. 

The  action  in  the  superior  court  is  on  the 
contractors'  bond.  The  right  to  sue  on  the 
bond  Is  given  by  the  statute,  section  1161, 
Rem.  Code,  and,  of  course,  the  surety  com- 
panies are  proper  parties.  The  question 
presented  is  free  from  doubt  It  is  answered 
by  the  plain  provisions  of  the  statute.  Sec- 
tion 206,  Rem.  Code,  declares  that  an  action 
against  a  corporation  may  be  brought  in  any 
county  where  the  corporation  transacts  busi- 
ness at  the  time  the  cause  of  action  arose, 
or  where  the  corporation  had  an  office  for  the 
transaction  of  business,  or  any  person  resides 
upon  whom  process  may  be  served  against 
such  corporation.  Each  of  the  sirrety  com- 
panies Is  a  corporation.  Each  transacted 
business  In  Grays  Harbor  county  at  the  time 
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the  canse  of  action  arose,  and  each,  through 
its  resident  agent,  had  an  office  for  the  trans- 
action of  business  In  that  county  at  the  time 
of  the  commencement  of  the  action.  It  Is 
shown  that  each  surety  company  had  its 
place  of  business  In  Grays  Harbor  county, 
maintained  display  signs,  advertising  its 
business,  and,  In  the  case  of  at  least  one 
of  them,  the  agent  had  and  used  the  seal  of 
the  company  in  the  transaction  of  its  busi- 
ness. It  further  appears  that  the  bond  in 
suit,  so  far  as  the  surety  companies  are  con- 
cerned, was  negotiated  through  the  agencies 
of  the  companies  In  Grays  Harbor  county, 
although  it  appears  to  have  been  signed  else- 
where on  behalf  of  the  companies. 

[2]  It  thus  appearing  that  two  of  the  de- 
fendants w^e  properly  suable  upon  this 
cause  of  action  in  Grays  Harbor  county  and 
were  served  with  process  therein,  it  follows 
that  all  of  the  defendants  were  subject  to 
the  suit  in  that  county,  although  others  of 
them  were  residents  of  another  county. 

Writ  denied. 

PARKER,  C.  J.,  and  MACKINTOSH,  FUI/- 
LERTON,  and  HOLCOMB,  JJ.,  concur. 
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OLIVER  at  «l.  V.  TAYLOR  et  al. 
(No.   16961.) 

(Supreme  Court  of  Washington.     March   17, 
1822.) 

I.  Manldpal     corporations     <S=»70$(5)— EvU 
dence  held  sufficient  to  establish  truck  driv- 
er's negligence  In  crossing  street. 
In  an  action  for  injuries  to  a  pedestrian 
struck  by  a  truck  following  a  collision  between 
it  and  an  automobile  at  a  street  intersection, 
evidence   held    sufficient    to    justify   a    finding 
that  the  trnck  driver  was  negligent,  thoagh  the 
primary  negligence  was  that  of  the  automobile 
driver. 

7.  Municipal    corporations    «=3705(2)— Truck 
driver  arriving  at  street  Intersection  before 
approaching    automobile   must   proceed   with 
reasonable  care. 
That  a  motor  truck  arrived  at  a   street 
intersection  before  an  approaching  automobile 
did  not  give  its  driver  the   right  to  proceed 
without   using   reasonable  care,   the   right   of 
driver  who  has  the  right  of  way  not  being 
exclusive  but  relative  and  subject  to  the  com- 
mon-law doctrine   that   the  right  must  be   so 
used  as  not  to  injure  another. 

3.  Manldpal    corporations    «=3705 (2)— Driver 
approadiing  street  interseotion  mnet  observe 
trafflo  approaching  from  right. 
It  is  the  duty  of  an  automobile  driver  ap- 
proaching   a    street   intersection    to    observe 
traffic  approaching  from  bis  right 


4.  Municipal  corporations  9=3706(6)— Track 
driver's  negligence  In  eroMing  atraet  abaad 
of  approaching  antomoblla  held  for  Jury. 

Whether  an  antomobile  truck  driver  was 
negligent  in  attempting  to  cross  an  intersecting 
street  ahead  of  a  rapidly  approaching  automo- 
bile Aeld  for  the  Jury. 

5.  New  trial  <8=> 1 44— Counter  afldavitt  held  ta 
show  that  verdict  was  not  a  quotient  one. 

Where  Jurors,  who  made  affidavits  that  a 
quotient  verdict  was  rendered  under  an  agree- 
ment to  abide  by  it  in  advance,  subsequently 
made  affidavits  that  there  was  no  such  agree- 
ment and  tliat  such  statements  in  their  previ- 
ous affidavits  were  without  their  knowledge 
and  there  were  affidavits  that  the  verdict  ren- 
dered was  not  a  quotient  verdict,  the  court  did 
not  abuse  its  discretion  in  refusing  a  new  trial. 

6.  Trial  <&=>I33(6)— Improper  remarks  of 
oounsel  held  not  ground  for  reversal  In  view 
of  Instructions  to  disregard. 

Improper  remarks  of  counsel  which  were 
invited  by  and  responsive  to  statements  made 
by  opposing  counsel,  and  which  the  jury  were 
instructed  to  disregard,  are  not  ground  for 
reversal. 

7.  Municipal  corporations  ^3>706 (4)— Intro- 
duction of  ordinance  requiring  driver  to  give 
way  to  trafflo  simultaneously  approaching 
from  right  held  not  erroneous. 

In  an  action  for  injuries  to  a  pedestrian 
resulting  from  a  collision  between  defendant's 
truck  and  an  automobile  at  a  street  intersec- 
tion, where,  because  of  the  greater  speed  of  the 
automobile,  which  approached  from  the  right  of 
the  truck,  it  was  not  clear  that  it  would  not  be 
so  close  to  the  intersection  when  the  truck 
reached  its  side  thereof  as  not  to  constitute 
simultaoeous  approach,  introduction  of  an  ordi- 
nance requiring  automobile  drivers  to  give  way 
to  traffic  approaching  from  the  right  where 
two  vehicles  simultaneously  approach  inter- 
sections was  not  error. 

8.  Damages  «s>l32(l4)— $4,000  held  not  ex- 
cessive for  permanent  Injuries  to  eye,  etc 

$4,000  held  cot  excessive  for  a  permanent 
injury  to  an  eye,  interfering  with  plaintifTs 
vision,  severe  bruises,  two  fractured  ribs,  a 
fractured  bone  in  the  head,  and  neuritis  in  the 
right  forearm  and  left  side  of  the  chest,  where 
her  bills  for  medical  and  hospital  treatment 
up  to  the  time  of  trial  exceeded  $300. 

9.  Appeal  and  error  <S=>I068(5)— Failnra  to 
limit  recovery  to  amount  demanded  not  re- 
versible error  where  recovery  was  withia 
such  sum. 

Failure  to  instruct  the  jury  that  recovery 
must  be  limited  to  the  amount  demanded  is  not 
reversible  error,  where  the  recovery  was  with- 
in such  sum. 

Department  2. 

Appeal  from  Superi(»  Court,  Snohomish 
County;   Ouy  0.  Alston,  Judge. 

Action  by  Carrie  A.  OMvcr  and  husband 
against  E.  R.  Taylor  and  another,  copartners, 
doing  baslneaB   as  the  Independoit  Truck 
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Company.    Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed.  , 

Roberts  &  Skeel  and  N.  A.  Pearson,  all  of 
Seattle,  for  appellants. 

Gooley,  Horan  ft  Mulyiblll,  of  Brerett,  for 
respondents. 

HOVET,  J.  Tills  is  an  action  for  personal 
Injuries  sustained  by  respondent  Carrie  A. 
Oliver  from  a  truck  belonging  to  appellants. 
The  case  was  tried  to  a  Jury  which  rendered 
a  verdict  fo/  $4,000,  and  from  the  judgment 
upon  this  verdict  this  appeal  is  prosecuted. 

The  Orst  question  raised  is  the  sufflcleucy 
of  the  testimony  to  sustain  any  recovery 
whatever. 

The  accidait  occurred  in  the  city  of  E>v- 
erett  at  the  intersection  of  California  and 
Lombard  streets.  California  street  mns  east 
and  west  and  is  52  feet  wide  between  curbs. 
Lombard  street  runs  nwth  and  south  and  is 
40  feet  between  the  curbs.  There  Is  a  sewer 
manhole  in  the  center  of  the  intersection  of 
these  streets.  Coimsel  have  supplied  the 
court  with  an  excellent  map  drawn  on  a 
larfre  scale.  The  point  on  the  north  side  of 
California  street  about  10  feet  from  the  east 
line  of  the  intersection  and  near  the  curb 
is  indicated  by  the  letter  "B."  A  point  about 
five  feet  south  of  the  manhole  in  the  center 
of  the  intersection  is  indicated  by  the  letter 
"E."  The  trueli  belonging  to  appellants 
weighed  4,100  jpounds  and  was  operated  by  a 
driver  18  years  of  age  who  had  with  him  in 
the  seat  two  young  ladies.  He  was  travel- 
ing west  on  California  street  at  a  speed  es- 
timated by  him  at  12  miles  per  hour.  At 
point  "E"  he  cculd  and  did  see  across  on  Lom- 
bard street  for  a  distance  of  60  feet  from  the 
intersection  where  a  Ford  car  operated  by  one 
Frollch  was  approaching  the  intersectiop  at 
a  high  rate  of  speed.  From  the  point  "B" 
the  driver  of  the  truck  veered  to  his  left, 
and,  according  to  the  witnesses  for  the  plain- 
tiff, pursued  a  straight  course  diagonally 
across  the  intersection  without  slackening 
speed  to  the  point  "E."  The  Ford  continued 
in  a  straight  course  to  the  south  and  struck 
the  rear  end  of  the  truck  on  the  latter's  right 
hind  wheel.  The  rear  of  the  truck  then 
whirled  tc  its  left  and  its  end  gate  over- 
lapped the  sidewalk  at  the  southwest  corner 
of  the  intersection  and  struck  the  plaintiff, 
who  had  just  crossed  the  street  from  the 
north  to  the  south  side  of  California  street 
and  who  was  in  view  of  the  driver  of  the 
truck  from  the  time  she  reached  the  center 
of  the  street  iu  crossing  it. 

There  is  much  less  controversy  in  the  testi- 
mony than  is  usual  In  cases  of  this  kind. 
The  driver  of  the  truck  admits  that  he  pur- 
sued substantially  the  course  claimed  by  the 
plaintiff  and  that  to  avoid  the  Ford  he  com- 
menced angling  before  he  ever  entered  the 
intersection;  be  further  says  that  he  speed- 
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ed  up  the  truck  towards  the  last  to  avoid  the 
collision.  He  admits  that  he  made  no  effort 
to  stop  the  truck,  although  he  testified  in  one 
place  he  could  stop  it  at  this  speed  in  the  dis- 
tance of  10  feet.  This  statement  be  after- 
wards qualified  with  respect  to  a  slippery 
pavement.  It  is  undisputed  that  the  pave- 
ment was  slippery  and  that  it  was  a  rainy 
afternoon. - 

[1-3]  The  main  contention  of  appellant 
seems  to  be  that  the  truck  was  first  in  the 
intersection  and  had  the  right  of  way  and 
that  the  driver  did  aU  that  he  could  to  avoid 
the  injury.  The  evidence  indicates  that  the 
primary  negligence  was  that  of  the  driver  of 
the  automobile,  but  we  think  the  jury  were 
fully  justified  in  concluding  that  the  driver  of 
the  truck  was  also  negligent.  There  was  testi- 
mony on  behalf  of  plaintiff  tliat  if  the  truck 
had  proceeded  straight  across  the  intersec- 
tion there  would  have  been  no  collision,  and  it 
is  plainly  apparent  that  the  driver  of  the 
truck  could  have  avoided  the  injury  by  stop- 
ping at  any  time  before  he  reached  the  center 
of  the  intersection.  The  fact  that  the  truck 
was  in  the  intersection  first  did  not  give  It  the 
right  to  proceed  without  using  reasonable 
care ;  there  was  also  the  other  duty  upon  the 
driver  of  observing  traflSc  approaching  from 
the  right.  As  we  said  tn  Greater  Motors  Cw- 
poration  v.  Metropolitan  Taxi  Co.  (Wash.)  197 
Pac.  327: 

"The  right  of  an  automobile  driver  who  has 
the  right  of  way  is  not  exclusive,  but  is  at 
all  times  relative,  and  subject  to  tlie  common- 
law  doctrine  that  the  right  must  I>e  eo  used  as 
not  to  injure  another." 

[4]  Whether  the  driver  was"  negligent  in 
this  case  was  a  question  for  the  jury. 

[S]  The  second  ground  argued  is  irregular- 
ity and  misconduct  of  the  jury.  The  appel- 
lants on  their  motion  for  new  trial  presented 
affidavits  of  several  jurors  to  the  effect  that 
a  quotient  verdict  was  rendered  under  an 
agreement  to  abide  by  the  same  in  advance. 
Opposed  to  these  were  the  affidavits  from  the 
same  jurors  to  the  effect  that  there  was  no 
agreement  in  advance  to  abide  with  the  quo- 
tient verdict  and  that  any  such  statements 
contained  in  their  previous  affidavits  were 
without  their  knowledge.  It  is  also  indicat- 
ed by  the  opposing  affidavits  that  the  v^dict 
rendered  is  not  the  quotient  of  the  sums  each 
juror  was  willing  to  award.  We  think  the 
trial  court  did  not  abuse  its  discretion  In 
refusing  a  new  trial  upon  this  ground. 

[S]  Error  is  also  predicated  upon  the  re- 
marks of  counsel  for  the  respondent  in  his 
address  to  the  jury,  but  the  remarks  com- 
plained of  appear  to  liave  been  invited  by 
and  responsive  to  statements  made  by  coun- 
sel for  the  appellant,  and  the  jury  were  in- 
structed to  disregard  them. 

[7]  Eirror  is  claimed  because  an  ordinance 
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of  the  dty  o£  Everett  was  Introduced  rela- 
tive to  the  dnt7  of  tbe  driver  of  an  automo- 
bile to  give  way  to  traffic  approaching  from 
the  right  where  two  vehicles  simultaneously 
approach  a  street  Intersection.  Because  of 
the  greater  speed  of  the  automobile  in  this 
case,  we  are  not  prepared  to  say  that  it  would 
not  be  so  close  to  the  intersection  at  tbe  time 
that  tbe  truck  reached  its  side  of  the  inter- 
section as  not  to  constitnte  simultaneous  ap- 
proach. 

[S]  Appellant  contends  that  the  damages 
allowed  in  this  cause  are  excessive.  Tbe 
plaintiff  was  thrown  to  the  pavement  by  the 
blow  of  the  truck  and  did  not  recover  con- 
sciousness until  the  next  day.  She  was  in 
the  hospital  for  several  weeks,  and  under  the 
doctor's  immediate  care  considerably  longer. 
She  suffered  a  permanoit  injury  to  one  of 
her  eyes  which  will  Interfere  with  bar  vision. 
She  was  severely  bruised,  had  two  fractured 
ribs,  and  a  fracture  to  a  bone  in  the  head. 
As  a  result  of  the  injury  she  developed  neu- 
ritis in  her  right  forearm  and  in  the  left 
side  of  her  chest,  and  her  doctor  testified 
that  she  would  require  medical  attention  for 
the  rest  of  her  life.  Her  bills  for  medical 
treatment  and  hospital  service  up  to  the  time 
of  trial  were  in  excess  of  $300,  and  we  are 
not  prepared  to  say  that  the  balance  of  tbe 
recovery  is  unreasonable  when  we  consider 
the  injury  sustained. 

[S]  Error  is  also  predicated  on  the  failure 
of  the  trial  court  to  Instruct  the  jury  that 
the  limit  of  recovery  would  be  $5,000,  Uie 
amount  demanded  in  the  complaint  As  tbe 
recovery  was  within  this  sum,  this  error  does 
not  seem  to  be  material. 

We  have  investigated  the  other  errors  as- 
signed as  to  the  Introduction  of  testimony 
and  the  instructions,  and,  so  far  as  they  are 
not  covered  by  what  we  have  already  said, 
we  do  not  deem  them  of  moment. 

Judgment  afBrmed. 

PARKER,  C.  J.,  and  MAIN,  H6iXX)MB, 
and  MACKINTOSH,  JJ.,  concur. 


(119  Wash.  222) 

RANDALL   v.  SCHOOL    DIST.   NO.   44   OF 

GRAYS  HARBOR  COUNTY 

flt  al.     (No.  17002.) 

(Snpreme   Court  of  Washington.     March  18, 
1922.) 

I.  Schools  and  school  districts  «s» 1 03 (4)— Cer- 
tificate for  levy  for  school  purposes  held  not 
tbe  "estimate  In  detail"  required  by  statute. 
Under  Rem.  Code  1915,  S  4537,  requiring 
tbe  board  of  directors,   preceding  the  animal 
tax  levy,  to  report  to  the  county  commissioners 
an  "estimate  in  detail"  of  funds  required  for 
the   ensuing  year,  a  certificate  of  a  district 


board  to  the  commissioner*  that  a  spedal  1(^ 
mill  tax  was  voted  at  an  election  of  tbe  district, 
for  "school  purposes,"  was  not  authority  for 
a  levy  by  the  commissioners. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Esti- 
mate.] 

2.  Schools  and  school  districts  ®=3l03(2)  — 
Election  and  tax  levy  for  school  purposes 
void  when  expenditures  In  detail  not  esti- 
mated. 

In  view  of  Bern.  Code  1915,  {  4538,  provid- 
ing that  boards  of  directors  of  districts  of  the 
third  class  Bhall  build  scboolhouses  when  di- 
rected by  vote  of  the  district  to  do  so,  an  elec- 
tion in  a  district  to  vote  taxes  to  the  limit  for 
school  purposes,  when  the  directors  did  not 
know  at  the  time  what  they  intended  to  build, 
was  void,  and  a  tax  levy  by  the  commissioners 
attempting  to  carry  it  into  execution  void  also. 

3.  Statutes  <3=»245— Grant  of  power  ta  levy 
taxes  strictly  oonstrued. 

A  grant  of  power  to  levy  taxes  most  be 
strictly  construed  and  the  methods  prescribed 
by  the  Legislature  substantially  followed. 

Department  1. 

Appeal  from  Superiw  Court,  Grays  Har- 
bor County;   Ben  Sheeks,  Judge. 

Action  by  Cbas.  Randall  against  Scbocd 
District  No.  44  of  Grays  Harbor  County  and 
others.  From  Judgment  tor  defendants, 
plaintiff  appeals.    Reversed,  with  directiona. 

W.  H.  Abel,  of  Montesano,  for  appellant 
Geo.  Acret,  of  Aberdeen,  R.  A.   Latbrop, 

of  Montesano,  and   A.   Bmerson  Cross,    of 

Aberdeen,  for  respondents. 

MITCHELL,  J.  This  action  was  brought 
by  Charles  Randall,  as  a  taxpayer  and  elec- 
tor, against  school  district  No.  44,  its  direc- 
tory, and  the  treasurer  ot  Grays  Harbor 
county,  to  cancel  that  part  of  the  tax  against 
his  real  estate  In  the  district  based  upon  a 
special  10-mill  school  levy,  and  to  enjoin  the 
board  of  directors  from  spending  money  de- 
rived from  that  levy.  Tbe  superior  court  de- 
nied relief,  and  this  appeal  followed. 

Upon  the  arguments  in  this  court  resp<Hid- 
ents  move  to  strike  appellant's  brief  and  ab- 
stract of  record  and  dismiss  the  appeal.  We 
have  considered  the  grounds  mentioned  there- 
for, together  with  the  time  of  presenting  the 
motion  and  the  condition  of  the  record,  and 
are  of  the  opinion  tbe  motion  should  be  and 
it  is  denied. 

On  tbe  merits  the  essential  facts  are  not  in 
dispute.  District  No.  44  is  a  school  district 
of  the  third  class.  Some  time  about  the  1st 
of  September,  1920  (the  exact  date  is  uncer- 
tain), the  board  of  directors  of  the  school 
district  certified  to  the  county  commissioners 
a  detailed  estimate  of  tbe  amount  of  money 
required  in  the  district  during  that  sdiool 
year,  as  follows: 
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•I. 
1 

<. 

4. 

6. 
«. 

7. 

8. 

>. 

M. 

U. 


ExpenM  of  ganaral  oontrol t    GOO  00 

Expense  of  Instruction ,.     4,500  00 

Eixpense  of  operation  of  achool  plant..      3,000  00 
Bxpense    of    maintenance    ot    school 

plant «.000  M 

Expense  ot  anxllianr  agenclea 2,000  00 

Payment  of  outstandlns  warrants  and 

warrant  Interest 

Land     • 

New  buUdtnss  

Additions  to  buildings 

Equipment     ot     new     bulldtnss     and 

grounds    3SO,00 

Equipment     ot     old     buUdlngs     and 

grounds    4.00000 


Total    *n,«»  00 

"Dated  this day  of ,  lit-. 

"Frank  A.  Zelgler, 
"Clerk  School  District  No.  44,  Orays  Harbor  OoBS- 
tjr."  . 

This  certificate  was  made  puranant  to  sec- 
tion 4537,  Rem.  Code,  which  provides  that 
tbe  school  directors  shall  annually,  at  a 
meeting  preceding  the  annual  tax  levy  for 
state  and  county  purposes,  "report  to  the 
board  of  county  commissioners  an  estimate 
in  detail  of  the  amount  of  funds  which  will 
be  required  by  their  district  for  all  pur- 
poses for  the  ensuing  year,"  which  the  com- 
missioners are  authorized  and  required  to 
levy  and  collect  after  deducting  the  estimat- 
ed receipts  from  the  state  and  county  appor- 
tionments for  tbe  district,  lliereafter,  by 
an  order  of  the  county  superintendent  of 
schools  entered  on  September  9,  1920,  a  part 
of  the  district  was  set  off  and  made  to  con- 
stitute a  separate  school  district,  No.  78.  On 
September  27, 1920,  pursuant  to  what  may  be 
assumed  was  a  proper  posting  of  notices, 
district  No.  44  held  a  special  election  to  vote 
on  "a  special  10-mill  levy  for  building  pur- 
poses." The  vote  was  32  for  and  16  against 
the  project  Thereupon  district  No.  44  by 
its  clerk  certified  to  the  board  of  county  com- 
missioners as  follows: 

"I,  Franli  A.  Zeigler,  clerk  of  school  district 
No.  44  Grays  Harbor  countyi  Washington,  do 
hereby  certify  that  at  a  special  election,  duly 
held  in  said  school  district,  on  the  27tb  day  of 
Sept.,  1920,  the  following  amonnt  of  mone;, 
■pedal  10-mill  tax,  was  voted  by  the  duly  quali- 
fied electors  of  said  school  district,  for  school 
purposes  in  said  school  district  daring  the 
present  school  year. 

"You  are  hereby  authorized  to  levy  a  auffi- 
dent  rate  on  the  taxable  property  of  said 
school  district  to  produce  the  amount  voted 
in  the  excess  of  the  estimate  made  Ijy  the  board 
of  directors  now  on  file  in  your  oiBce. 

"Dated  this  27th  day  of  September,  1920. 
"Frank  A.  Zeigler,  Clerk, 
•    "School  District  No.   44,   Chehalis  Xteunty, 
Wash. 

"Note.— This  notice  must  be  filed  with  tbe 
derk  of  the  board  of  county  commissioners  on 
or  before  the  first  day  of  September." 

The  county  superintendent  of  sdioobs,  un- 
der date  of  October  7,  1920,  certified  to  the 
county  commissioners  a  demand  for  a  non- 
high  school  levy  of  $996  against  district 
No.  44. 


Thereupon,  at  the  session  In  October,  1920, 
the  Bessi(m  for  making  the  levy  for  state  and 
county  purposes,  the  board  of  county  cora* 
mlssloners,  pursuant  to  the  above-mentioned 
reports,  estimates,  certificates,  and  demands 
levied  against  the  taxable  property  in  district 
No.  44  the  following  amounts;  "E>stimate 
of  expenses  $17,350.00,"  the  amount  specified 
in  the  annual  detailed  estimate  certified 
about  September  1;  "estimate  of  receipts 
$1,604.00,"  consisting  of  $802  from  eadi  the 
state  and  county  apportionment ;  "net  amount 
tax  $15,746.00;  non-high  school  tax  $996.00." 
It  was  further  provided  by  the  order  of  the 
county  commissioners  in  making  the  levy  as 
follows: 

"And  whereas,  certain  school  districts  have, 
in  addition  to  the  estimate  of  expenses  above 
set  out,  voted  special  taxes  by  special  elec- 
tion, as  shown  by  the  certificate  of  the  clerks 
of  said  districts,  on  file  with  the  clerk  of  this 
board,  as  follows:  Dist.  No.  44,  Amount  19,- 
928.00.  It  is  therefore  ordered  that  tbe  coun- 
ty assessor  extend  against  the  taxable  property 
of  the  above  school  districts,  a  sufficient  num- 
ber of  mills  levy  to  produce  the  required 
amounts." 

[1]  It  is  contended  by  the  appellant  that 
there  was  no  authority  by  which  the  county 
commissioners  could  make  the  lO-mlU  levy. 
Wc  think  the  contention  is  sound.  The  cer- 
tificate of  the  school  district  (pertaining  as 
It  did  to  the  so-called  special  election  on  Sep- 
tember 27)  was  not  to  the  effect  that  the  10- 
mill  tax  was  to  be  devoted  to  building  ptir- 
poses,  but  only  tor  "school  purposes."  The 
statute,  section  4637,  Rem.  Code,  provides 
that  the  certificate  of  the  school  directors 
shall  contain  an  estimate  In  detail  of  the 
amount  of  funds  needed  for  ail  purposes  for 
the  year  and  limits  the  levy  to  be  made  by 
the  county  commissioners  ^t  not  to'exceed  1 
per  cent,  of  tbe  assessed  value  of  all  the 
taxable  property  of  the  district,  with  the  un- 
derstanding that  if  a  greater  expenditure  is 
necessary  the  question  shall  be  submitted  to 
the  voters  at  a  special  electlmi,  which  addi- 
tional tax  shall  not  exceed  one  per  cent 
But  certainly  there  is  nothing  in  the  statute 
to  suggest  or  justify  the  claim  that  in  re- 
porting and  certifying  the  levy  attempted  to 
be  authorized  by  the  special  election,  it  was 
in  any  manner  exempt  from  the  provlaious 
of  the  law  that  It  contain  an  "estimate  in 
detail"  of  what  the  amount  la  needed  for. 
If  it  was  for  building  purposes  it  should 
have  been  so  certified  by  the  school  district 
Here  the  report  was  simply  for  "school  pur- 
poses" without  any  detalL  The  printed 
form  that  was  used  in  maldng  the  annual 
report  on  or  about  September  1  provided  a 
space,  under  the  item  "new  buildings,"  In 
which  to  insert  the  amount  needed  for  Oiat 
purpose,  in  addition  to  Items  "equipment  of 
new  buildings  and  grounds"  and  "equipment 
of  old  buildings  and  grounds,"  each  of  which 
was  filled  in  in  the  annual  report  to  the  ooun- 
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ty  comiqlssloners,  thus  sbowing  the  necessity 
of  certifying  that  It  was  for  new  buildings, 
if  sncfa  was  the  real  purpose,  rather  than 
certifying  it  was  for  simply  school  purposes. 
As  the  special  election  results  were  certified 
and  as  the  levy  was  made  thereon  by  the 
county  commissioners  "for  school  purposes," 
the  directors  of  the  district  would  be  at  lib- 
erty to  expend  the  money  for  any  purpose 
within  their  general  powers  exclusive  of  new 
buildings,  unless  prevented  by  the  interposi- 
tion of  the  courts. 

[2]  Another  contention  made  by  the  appel- 
lant is  that  the  special  election  to  vote  aa 
the  10-mill  tax  was  void.  Secticm  4538,  Rem. 
Code,  provides  that  the  board  of  directors  of 
school  districts  of  the  third  class  shall  build 
schoolhouses  when  directed  by  vote  of  the 
district  to  do  so.  In  this  case  it  is  not  pre- 
tended that  prior  to  this  time  there  had  ever 
t>een  any  formal  election,  or  gathering  called 
of  the  patrcms  or  electors  of  the  district  to 
consider  the  necessity  for,  plan,  or  place  of 
constructing  any  new  building  or  other  im- 
proveiueut  The  notice  of  the  special  elec- 
tion contained  no  such  information.  It  was 
an  election  simply  to  vote  money  to  the  limit 
pretending  it  was  for  building  purposes.  It 
is  not  the  policy  of  the  law  to  permit  the  levy 
of  a  tax  simply  for  the  purpose  of  spending 
it,  but  rather  It  is  the  policy  of  the  law  to 
provide  for  necessary  buildings  and  improve- 
ments and  to  pay  for  them  by  the  levy  of  a 
tax  according  to  the  law.  Further,  it  is  the 
policy  of  the  law  that  those  who  are  to  be 
served  and  who  must  do  the  paying  shall  de- 
termine or  be  advised  with  a  reasonable  de- 
gree of  certainty  of  the  kind  of  improvement 
intended,  together  with  its  approximate  cost, 
that  they  may  intelligently  direct  by  a  popu- 
lar vote.  Here  no  building  or  improvement 
was  tfpedfied,  nor  approximate  amount  men- 
tioned as  Its  cosL  It  is  entirely  reasonable 
that  one  would  be  willing  to  vote  a  10-mill 
levy  if  necessary  to  raise  sufficient  amount 
to  pay  fur  a  needed  improvement,  but  w 
posed  to  even  a  5-mill  levy  to  meet  the  cost  of 
a  building  or  buildings  beyond  the  reasonable 
requirements  of  the  district  The  controll- 
ing feature  of  the  statute  is  the  reasonable 
necessities  of  the  district,  and  not  the  pos- 
sible limit  of  taxation.  It  is  peculiar  in  this 
case  that  the  amount  called  for  was  not  spe- 
cific but  was  put  upon  the  mlUage  basis.  It 
would  produce,  an  amount  not  known  to  the 
voter  except  nt>on  hearsay  or  a  somewhat  in- 
tricate examination  of  public  records  as  to 
the  equalized  value  of  the  property  in  the 
district,  recently  reduced  in  area  by  an  order 
of  the  county  superintendent  of  schools.  The 
school  district  was  outside  of  any  incorpo- 
rated town  or  city  and  apparently  had  a 
Auall  attendance.   The  testimony  shows  that 


a  school  building  had  been  recently  built  in 
the  district  at  a  cost  with  equipment  of  920,- 
000  and  was  considered  and  known  to  be  elab- 
orately equipped. 

Immediately  upon  filing  their  annual  re- 
port containing  estimates,  among  others,  of 
$350  for  equipment  of  new  buUdlngs  and 
grounds,  and  ^,000  equipment  of  old  build- 
ings and  grounds,  the  directors  instituted 
proceedings  to  procure  by  a  vote  of  the  peo- 
ple $19,928.60  more  for  building  and  did  not 
know  themselves  at  that  time  what  they  did 
Intend  to  build  and  consequently  could  not 
and  did  not  attempt  to  give  the  taxpayers 
any  information  on  that  subject  One  of  the 
school  directors  answering  his  own  counsel's 
questions,  upon  referring  to  the  contoits  of 
the  notice  of  the  special  election,  testified  as 
follows: 

"Q.  And  how  did  you  want  them  put  up?  A. 
We  wanted  them  to  be  put  up  and  wanted  them 
to  designate  that  this  ten  mills  was  to  be  used 
for  building  purposes  instead  of  designatins 
some  special  subject  which  would  hold  «nd 
bind  us  to  that  one  subject;  in  case  we  bad 
money  left  over  from  this  one  project  we 
wanted  to  bafld  a  teachers'  cottage  but  if  we 
didn't  have  enough  left  over —  Q.  What  was  the 
project?  A.  That  was  the  auditorium  for  the 
children.  Q.  A  gymnasium  7  A.  Yes,  a  gymna- 
sium and  play  ground." 

And  that  is  the  kind  of  notices  that  were 
put  up.  Certainly,  if  the  district  needs  and 
desires  a  new  building,  a  gymnasium,  or  ad- 
ditional playground,  it  can  procure  It  or  all 
of  them  if  within  Its  means  by  following  the 
requirements  of  the  statutes. 

[3]  Covert  intentions  of  the  trustees  of 
public  funds  And  no  favor  in  the  rules  for 
the  construction  of  statutes  designed  to  pro- 
duce or  dispose  of  such  funds.  A  grant  of 
power  to  levy  taxes  must  be  strictly  con- 
strued and  the  methods  prescribed  by  the 
L«gislature  substantially  followed.  A  fail- 
ure to  substantially  comply  with  statutory 
requirements  is  not  a  mere  irregularity,  at 
least  unless  It  Is  so  declared  by  statute,  but 
is  a  fatal  omission  which  vitiates  the  tax. 

We  conclude  Jhe  special  election  for  a  10- 
mill  tax  and  th»  following  levy  by  the  coun- 
ty commissioners  attempting  to  carry  it  into 
execution  are  void,  and  that  the  appellant  is 
entitled  to  the  relief  demanded  in  his  com- 
plaint. 

Reversed,  with  directions  to  the  superior 
court  to  enter  Judgment  accordingly. 

PARKER,  0.  J.,  and  BRIDGES  and  TOI#^ 
MAN,  J  J.,  concur. 

FUI/LERTON,  J.  I  concur  in  the  Judg- 
ment ordered  for  the  second  reason  stated  In 
the  foregoing  opinion. 
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•^  O"'-  ^**>  I     W.  H.  Kornegay,  of  \  Inlta,  for  defendants 

BROADWELL  v.  DIRiCKSON  et  al.  Board ,  in  error. 

of   Com'rs  of    Rogers   County.    FARMERS' 

BANK    &    TRUST    CO.   v.    SAME.    FIRST 


NAT. 
(Nos. 


BANK  OF   CLAREMORE  V.  SAME. 
11940-11942.) 


(Supreme  Oonrt  of  Oklahoma.    Mardt  21, 
1922.) 

(Syttabut  iy  ik«  Court.) 

1.  Mandamus  «=>I70— The  atternatlva  writ  and 
return  constitute  the  pleadings. 

By  statute  in  this  jurisdiction  (sections 
491S-4915,  Rev.  Laws  1910),  the  alternative 
writ  and  return  thereto  constitute  the  pleadings 
in  a  mandamus  proceeding,  and  the  issues 
thereby  joined  mnst  be  tried  and  the  further 
proceedings  had  in  the  same  manner  as  in  a  civ- 
il action. 

2.  Mandamus  «=>72— Will  not  lie  to  review  or 
compel  action  Involving  respondent  minis- 
terial ctBcefs  discretion  and  judgment 

Where  the  duties  devolving  upon  a  min- 
isterial officer  require  the  exerdse  of  discretion 
and  Judgment,  and  such  officer  has  acted,  al- 
though erroneously,  a  writ  of  mandamus  may 
not  lawfully  issue  to  review,  reverse,  or  cor- 
rect the  erroneous  decision  of  such  officer,  nor 
to  control  his  decision,  even  though  there  may 
be  no  other  method  of  review  or  correction  pro- 
vided by  law. 

3.  Pleading  ^s>343— It  is  proper  to  overrule 
motion  for  judgment  on  pleadings  presenting 
fact  18841  es. 

Where  the  pleadings  present  an  issue  of 
fact,  it  is  not  error  to  overrule  the  motion  for 
judgment  on  the  pleadings. 

4.  Mandamus  ^=>I8I  (4) —Overruling  motion 
for  Judgment  on  pleadings  Is  not  error,  where 
respondent  presents  fact  issue  on  material 
question. 

In  a  mandamus  proceeding,  if  the  averments 
in  the  alternative  writ  are  sufficient  to  author- 
ize the  relief  sought,  but  the  return  of  the 
respondent  presents  an  issue  of  fact  upon  a  ma- 
terial question,  which  if  true  would  be  a  de- 
fense, it  is  not  error  for  the  trial  court  to 
overrule  a  motion  for  judgment  on  the  plead- 
ings. 


Appeal  from  District  Court,  Rogers 
County:  C.  W.  Mason,  Judge. 

Actions  by  George  R.  Broadwdl  and  by 
the  Farmers'  Bank  &  Trust  Cktmpany  and  by 
the  First  National  Bank  of  Claremore 
against  John  O.  Dlrlckson  and  others,  as 
members  of  the  Board  of  County  Commis- 
sioners of  Rogers  County,  constituting  the 
Drainage  Board  of  District  No.  1  of  Rogers 
County,  in  mandamus  to  compel  an  order  ap- 
proving and  confirming  a  viewer's  report 
and  to  cause  assessments  to  be  levied,  were 
consolidated.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

J.   I.   Ho«-ard  and  A.  M.  Beets,  both  of 

Oklahoma  City,  for  plaintiffs  In  error. 


McNEim  J.  The  above  cases  have  been 
consolidated,  the  issues  Involved  are  identi- 
cal, and  for  convenience  we  will  make  a 
statement  of  the  case  of  the  First  National 
Bank  of  Claremore.  This  action  was  com- 
menced by  the  First  National  Bank  of  Clare- 
more against  the  members  of  the  board  of 
county  commissioners  of  Rogers  county,  con- 
stituting the  drainage  board  of  district  No.  1, 
of  Rogers  county,  for  a  writof  mandamus  to 
compel  the  defendants  .as  the  drainage  board 
of  said  district  No.  1  to  make  an  order  ap- 
proving and  confirming  the  report  of  the 
viewers  of  said  district,  filed  in  the  office,  of 
the  county  clerk  of  Rogers  county  December 
30,  1916,  and  to  compel  the  board  to  cause  as- 
sessments to  be  made  and  levied  upon  the 
land  situated  in  the  drainage  district  suffi- 
cient to  pay  certain  warrants  issued  by  the 
commissioners.  The  petition  is  very  lengthy 
and  alleges  the  organization  of  the  drainage 
district  and  the  Issuing  of  certain  warrants 
to  the  persons  who  had  performed  work  and 
services  in  said  drainage  district  which  had 
been  assigned  to  the  plaintiff,  the  filing  and 
approving  of  certain  bonds  by  the  commis- 
sioners, the  appointment  of  a  board  of  view- 
ers, who  had  gone  upon  the  land  in  the  drain- 
age district  and  located  the  proposed  im- 
provements and  filed  its  report  December  30. 
1916;  that  after  due  and  legal  notice  had 
been  given  of  the  hearing  of  the  report,  the 
same  came  on  for  hearing  before  the  drain- 
age board ;  at  said  hearing  none  of  the  land- 
owners protested  that  the  assessment,  cost, 
location,  construction,  or  damages  and  bene- 
fits were  not  correct  and  that  the  proportion 
of  the  cost  and  construction  was  not  inpro- 
portionate  to  the  damages  to  each  tract  of 
land  and  was  not  unfair.  The  only  person 
filing  a  protest  was  Sanders,  but  be  offered 
no  I'vidence  to  support  the  same,  nor  did  he 
direct  the  commissioners  to  take  any  evidence, 
nor  did  he  ask  that  the  report  be  amended 
or  corrected.  It  is  alleged  that  it  was  the 
duty  of  the  board  to  either  approve  said  or- 
der, or,  tf  they  find  the  apportionments  are 
unjust,  to  make  an  order  amending  said  re- 
port, as  provided  by  section  6,  c.  132,  Session 
Laws  1910-11.  It  is  alleged  the  board  re- 
fused to  adopt  or  approve  said  teport,  but  at- 
tempted to  dismiss  the  proceedings  and  made 
an  order  attempting  to  dissolve  said  Rogers 
county  drainage  district  No.  1. 

The  petition  then  alleges  that  all  the  or- 
ders attempting  to  dissDlve  said  district  were 
null  and  void.  An  alternative  writ  of  manda- 
mus was  Issued.  The  defendants  filed  an 
answer  which  is  also  very  lengthy.  The  an- 
swer denied  the  existence  of  the  drainage 
district,  and  the  eleventh  paragraph  of  the 
answer  admits  that  a  report  was  filed  by  the 
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viewers,  but  denies  that  the  report  made  by 
the  viewers  was  according  to  law,  or  em- 
braced the  necessary  things  required  by  law 
to  be  embraced  In  said  report  It  further 
alleges,  upon  filing  of  the  report,  the  owners 
of  more  than  50  per  cent  of  the  total  acreage 
of  land  embraced  in  the  district  filed  a  writ- 
ten protest  against  such  Improvements,  and 
the  commissioners  finding  that  no  sufficient 
notice  of  the  hearing  of  said  report  had  been 
given,  and  finding  the  retort  of  the  viewers 
was  made  without  actual  view  of  the  lands, 
and  found  that  the  same  was  not  accurate  or 
true  and  was  unjust  and  erroneous,  and  that 
more  than  50  per  cent  of  the  landowners  em- 
braced in  the  district  had  filed  their  written 
protest  against  the  Improvem^its,  the  board 
refused  to  confirm  the  same  and  dismissed 
the  proceedings.  It  specially  denied  that 
Sanders  was  the  only  one  that  protested. 

[1 , 2]  The  answer  further  alleges  that  the 
members  of  the  present  board  were  not  mem- 
bers of  the  county  commissioners  at  the  time 
said  proceedingB  were  had,  and  that  the  or- 
der of  the  commissioners  refusing  to  confirm 
said  report  and  the  order  dismissing  the  ap- 
peal had  never  been  appealed  from,  although 
the  plaintiff  knew  of  said  fact  aud  the  order 
Is  Mndlng  upon  plaintlfC.  The  plaintifr  In 
error  filed  a  motion  for  judgment  on  the 
pleadings  which  was  denied  by  the  court 
Plaintifr  in  error  refused  to  introduce  any 
evidence,  but  relied  upon  the  petition  and 
answer  for  judgment  on  the  pleadings,  and 
the  court  dismissed  the  petition.  From  said 
indcrmciit  flie  tiliiintiff  had  appealed.  The 
only  question  for  review  is  whether  the  court 
erred  In  overruling  the  motion  for  judgment 
on  the  pleadings. 

The  force  and  effect  of  the  writ  of  manda- 
mus is  to  compel  the  board  of  county  commis- 
sloners  constituting  the  drainage  board  to 
approve  the  report  of  the  viewers  as  provided 
in  sootlou  (>,  c.  132,  Session  Laws  1910-11,  and 
thereafter  levy  an  assessment  against  the 
land  in  the  district  to  pay  certain  costs.  The 
above  section  provides: 

"If  the  eommlsfiioners  shall  find  that  due  no- 
tice has  been  fciven,  they  shall  examine  the 
report  of  the  surveyor  and  viewers." 

The  petition  does  not  set  out  the  notice  that 
was  given  nor  the  order  made  by  the  commis- 
sioners in  dismissing  the  proceedings.  The 
answer  failed  to  set  oat  this  proceeding,  but 
alleges  that  the  commissioners  found  that 
the  proper  notice  had  not  been  given.  It  cer- 
tainly could  not  be  contended  that  mandamus 
would  compel  the  commissioners  to  approve 
th6  report  which  rpquired  the  giving  of  (vr- 
tain  notice  if  they  found  the  notice  had  not 
been  given.  Witliout  considering  any  other 
part  of  the  answer,  or  whether  any  defense 
was  stated  therein,  this  portion  of  the  answer 
presented  a  question  of  fact  that  was  very 
material  to  *^''e  i>roper  determination  of  the 
cas& 


This  court.  In  the  case  of  Peed  v.  Gresham. 
53  Okl.  205,  166  Pac.  1179,  stated  as  follows: 

"By  statute  in  this  jurisdiction  (sections 
4913-4916,  Rev.  Laws  [OkL]  1910),  the  al- 
ternative writ  and  return  thereto  constitute 
the  pleadings  in  a  mandamus  proceeding,  and 
the-  issues  thereby  Joined  must  be  tried  and  the 
further  proceedings  bad  in  the  same  manner 
as  in  a  dvil  action. 

"Where  the  duties  devolving  upon  a  min- 
isterial officer  require  the  exercise  of  discretion 
and  judgment,  and  such  officer  has  acted,  al- 
though erroneously,  a  writ  ot  mandamus  may 
not  lawfully  issue  to  review,  reverse,  or  correct 
the  erroneous  decision  of  such  officer,  nor  to 
control  his  decision,  even  though  there  may  be 
no  other  method  of  review  or  correction  pro- 
vided  by  law." 

See  Ghamplln  t.  Carter,  78  OkL  SCO,  190 
Pac  679. 

[3]  This  court  in  a  long  line  of  dedsldna. 
has  held  that  It  was  error  to  snstatai  a  mo- 
tion for  judgment  on  the  pleadings  when  the 
pleadings  present  an  issue  of  fact  to  be  tried. 
See  Teargto  v.  Sutter,  204  Pac  122 ;  Henry- 
etta  Spelter  Oo.  v.  Guernsey,  82  OkL  71,  198 
Pac.  495;  Smith  v.  Moon  Buggy  Co.  (Okl. 
Snp.)  169  Pac.  875 ;  SVanklln  v.  Ward  (Okl. 
Sup.)  174  Pac  244 ;  Peck  v.  First  Natl.  Bank, 
50  OkL  252,  150  Pac  1039;  Mirea  r.  Hogan, 
79  Okl.  238,  192  Pac  811. 

[4]  The  court^in  the  mandamus  proceeding 
is  only  authorized  to  grant  a  peremptory  writ 
without  bearing  testimony  when  the  return 
does  not  state  a  defense  and  the  material 
and  necessary  allegations  of  the  petition  are 
not  controverted.  See  Bodine  Co.  (31erk  r. 
McDanlel  Auto  Co.  (OkL  Sup.)  170  Pac  899; 
State  ex  reL  Friend  v.  Cununlngs,  47  OkL  44. 
147  Pac  161 :  State  ex  rel.  v.  Roes,  76  OkL  11. 
183  Pac.  918.  Even  If  we  assume,  but  not  de- 
ciding, that  the  duties  of  the  board  of  county 
commissioners  In  approving  the  report  was 
ministerial  and  it  was  not  a  duty  that  calls 
for  discretion,  still  the  question  of  notice  and 
the  question  of  the  sufildency  of  the  rqwrt  of 
the  viewers  are  questions  that  are  contro- 
verted, and  are  facts  that  it  would  be  neces- 
sary to  be  determined  in  any  event  before 
the  writ  could  issue.  This  was  an  Issne  of 
fact  and  was  a  question,  that  was  at  Issne^ 
and  required  evidence  to  substantiate  the  al- 
legations. 

In  the  Instant  case  two  of  the  board  of 
county  commissioners  are  no  longer  In  office, 
and  an  order  has  been  made  substituting 
Uieir  successors.  There  is  no  objection  raised 
to  this  question,  but  we  desire  to  call  atten- 
tion to  the  case  of  Alexander  v.  State  (Okl. 
Sup.)  186  Pac  1060;  Crigler  v.  Nichols,  61 
OkL  707,  152  Pac  843. 

We  are  of  the  opinion  that  the  answer  put 
in  issue  the  question  of  fact  regarding  the 
report  of  the  viewers  and  whether  proper  no- 
tice had  been  given,  and  the  trial  court  com- 
mitted no  error  in  overruling  the  motion  for 
J  udgmeut  on  the  pleadings.   The  plaintiff  bav- 
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Ing  failed  to  produce  any  evidence,  the  trial ;  suspicion  in  the  mind  of  a  prudent  man,  or  of 


court  did  not  err  in  dismissing  the  petition. 

For  the  reasons  stated,  the  Judgment  is  af- 
firmed. 

PITCHFORD,  V.  C.  J.,   and  JOHNSON. 
NICHOLSON,  and  BL/TING,  JJ.,  concur. 


IS,-.  Okl.  238) 

DELK  at  al.  v.  CITY  NAT.  BANK  OF  DUN- 
CAN.    (No.  10232.) 

(Supreme  Goart  of  Oklahoma.    March  21, 
1922.) 

(ByVahut  iy  the  Cowrt.) 

1.  Caatnaits  «=» 1 52— Evidence  «=>448— Lao- 
gaaga  takea  In  Its  ordinary  sease;  where 
laagaage  is  plain  and  anambiguous  extrinsic 
evideace  as  to  meaning  Is  laadnlsslble. 

The  lanfnage  used  in  a  contract  is  to  gov- 
ern ita  interpretation,  and,  if  such  language  is 
dearly  explicit  and  does  not  involve  uncer- 
tainty, the  words  used  are  to  be  understood 
in  their  ordinary  and  proper  sense,  and,  when 
the  language  is  plain  and  unambiguous,  extrin- 
sic evidence  aa  to  its  meaning  is  not  admissible. 

2.  Ceatraets  «=>l 52— Evidenoe  «=9397(l)— In 
absence  of  fraad,  accident,  or  mistake,  parol 
•vMaaoe  inadmissible  to  vary  or  contradict 
terms. 

In  the  absence  of  fraud,  acddent,  or  mis- 
take, parol  evidence  is  not  admissible  to  vary 
or  contradict  the  expressed  terms  of  a  writ- 
ten  contract  A  plain  and  unambiguous  con- 
tract leaves  no  room  for  construction.  The 
courts  will  try  to  give  a  contract  sudi  con- 
stmedon  aa  will  make  It  certain,  bat  cannot 
diange  its  terms  or  make  a  new  contract. 

3.  Evidence  «=s>448— Monopolies  «=3l7(l)— 
Coatract  held  not  In  restraint  of  trade;  and 
being  anambiguous  It  was  not  error  to  ex- 
oinde  evidence  to  vary  its  terms. 

An  examination  of  the  contract,  introduced 
in  the  above-entitled  case,  disclosed  that  the 
same  is  not  a  contract  in  restraint  of  trade  and 
void,  and  said  contract  is  plain  and  unambigu- 
ous and  it  was  not  error  to  refuse  to  permit  the 
introdnction  of  evidence  to  vary  the  express 
terms  of  said  contract. 

4.  Bills  and  notse  «=3330— Indorsement  held  to 
make  Indorsee  bona  fide  purchaser  for  value. 

Where  a  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon,  "For 
value  received  I  hereby  gnarantee  payment  of 
the  within  at  maturity,  or  any  time  thereafter, 
with  interest  at  the  rate  of  8  per  cent  per 
annum  until  paid,  waiving  demand,  notice  of 
nonpayment  and  protest,"  the  purchaser  is  an 
indorsee  within  the  rule  protecting  an  innocent 
porchaser  of  such  paper  in  due  course  for 
value  and  before  maturity  against  defenses 
good   between  the  original   parties," 

5.  Bills  and  aotes  «=>337— Suspicion  of  defect 
of  title  will  not  defeat  purchaser's  title  to 
note. 

Suspidon  of  defect  of  title,  or  the  knowl- 
edge of  rircumstances  which  would  excite  such 


I  circumstances  suffident  to  put  him  upon  in- 
quiry, will  not  defeat  his  title:  that  result  can 
be  produced  only  by  bad  faith  on  his  part. 

6.  Bills  and  mrtaa  «=3343— That  consideration 
In  the  form  of  executory  contract  falls,  will 
■ot  defeat  bona  Ada  purobaser  with  knowl- 
edge of  such  contract 

While  the  general  rule  is  that,  where  the 
consideration  for  a  negotiable  promissory  note 
is  an  executory  contract,  knowledge  of  a  trans- 
action by  a  purchaser  of  said  note  in  due  coarse 
before  maturity  for  value  will  not  prevent  a  re- 
covery by  him  in  case  of  subsequent  breach  of 
the  agreement,  by  reason  of  failure  and  inability 
to  carry  out  die  contract 

Appeal  from  District  Oonrt.  Stephens 
Coonty;  Cham  Jones,  Judge. 

Action  by  the  City  National  Bank  of  Dun- 
can against  W.  E.  Delk  and  another.  Di- 
rected verdict  for  the  plaintiff,  and  the  de- 
fendants appeal.    Affirmed. 

Bond,  Melton  &  Melton,  of  Chickasha,  and 
Sandlln,  Winans  &  Lewis,  of  Duncan,  for 
plaintiffs  In  error. 

Woniack  &  Brown,  H.  Grady  Ross,  and 
Bond  &  Kolb,  all  ot  Duncan,  for  defendant  in 
error. 

McNeill,  J.  The  aty  National  Bank  of 
Duncan  commenced  this  action  against  W. 
E.  Delk  and  Clayton  0.  Delk  to  recover  on 
two  promissory  notes  of  $150  each,  executed 
by  the  Delks  to  W.  H.  Oarver  and  by  Carver 
indorsed  to  the  plaintiff.  The  defendants 
filed  an  answer  admitting  the  execution  of 
the  notes;  denying  the  notes  were  indorsed 
and  delivered  to  the  bank  for  a  valuable  con- 
$:ideratlon  before  maturity,  and  that  the  bank 
was  the  owner  and  holder  thereof;  but  al- 
leges said  notes  were  transferred  to  the  bank 
without  consideration,  for  the  purposes  of 
cheating  and  defrauding  the  defendants; 
tliat  the  indorsement  on  the  notes  did  not  con- 
stitute the  bank  a  holder  in  due  course,  and 
the  bank  did  not  take  the  notes  in  good 
faith;  that  the  consideration  of  said  notes 
was  the  purchase  of  a  patent  right,  and  based 
on  a  contract  in  restraint  of  trade  and  void : 
and  that  the  bank  bad  Itnowledge  of  the 
cliaracter  of  said  negotiations. 

To  this  answer  the  plaintiff  filed  a  reply 
which  was  a  general  denial.  The  notes  are 
dated  July  14,  1917,  and  it  is  undisputed  that 
the  bank  purchased  said  notes  on  said  date 
from  Carver  and  discounted  the  same  $2.50 
each.  The  evidence  disclosed  that  the  Delks 
entered  into  a  written  contract  with  the  Safe- 
ty Furnace  Company.  The  substance  of  the 
contract  provided  that  the  Safety  Furnace 
Company  were  the  owners  of  the  patent,  ami 
had  made  arrangements  to  manufacture  fur- 
naces, and  agreed  the  furnaces  manufactur- 
ed should  be  in  first  class  condition  and  to 
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ship  furnaces  t  o.  b.  can  at  factory  for  $2.- 
26  each  or  $27  per  dozen,  but  would  ship 
only  in  lots  of  one  dozen.  The  contract  fur- 
ther recites  that  Dellu  had  paid  $300  as  an 
advance  payment  of  $6  per  dozen  on  60  dozen 
of  said  furnaces,  end  the  company  had  de- 
livered to  Delks  an  equal  number  of  its 
refund  certificates,  eadi  bearing  the  contract 
number,  and  of  the  value  of  $6  each,  and  up- 
on delivery  of  a  refund  certlflcate,  and  a 
final  payment  of  $21  It  would  sliip  a  dozen 
furnaces  to  the  Delks.  The  contract  further 
provided  that  Dellfs  would  wholesale  the 
furnaces  in  Pottawatomie  county,  and  that 
the  furnace  company  will  bold,  for  the  use 
and  benefit  of  the  Delks,  600  furnaces  for  60 
days,  the  same  to  be  shipped  upon  their  order 
in  lots  of  not  less  than  one  dozen  at  a  time. 

It  was  further  provided  Uiat  the  agreement 
should  embrace  the  entire  contract,  and  there 
were  no  verbal  provisions  not  contained  there- 
in. The  contract  is  written  on  the  station- 
ery of  the  furnace  company,  and  after  its 
name  and  address  and  patent  number  there 
aK>ear  the  words,  "Ketail  $5.75,  wholesale 
$45  per  dozen  or  $3.75  each."  Cash  must 
accompany  all  orders,  and  then  a  bank  ref- 
erence, and  then  appear  the  words  "Special 
Wholesale  Dealers  Contract."  At  the  close 
of  the  evidence  the  plaintiff  moved  the  court 
to  direct  the  Jury  to  return  a  verdict  in  fa- 
vor of  the  plaintiff,  which  was  sustained. 

The  defendants  have  appealed  and  for  re- 
versal contend:  First,  that  the  contract  is 
in  restraint  of  trade  and  void,  and  rely  upon 
the  case  of  Stewart  v.  Rawleigb  Med.  Co., 
58  Okl.  344,  159  Pac.  1187,  U  R  A.  1917A, 
1276r  and  cases  dted  therein.  The  contract, 
in  the  instant  case,  contained  no  such  an 
agreement  as  the  Bawlelgh  Medical  Company 
contract  and  does  not  contain  any  language 
that  would  bring  it  within  c(Hitracts  that  are 
in  restraint  of  trade,  but  It  is  a  contract  to 
sell  600  furnaces  at  $2.26  each  or  $27  a  dozen. 
Defendants,  however,  were  limited  to  making 
sales  In  Pottawatomie  county.  Plaintiff  of- 
fered to  show  that  the  words  "retail  $5.75" 
on  the  heading  of  the  contract  meant  that 
the  plaintiff  was  to  retail  the  furnaces  at 
that  price,  and  that  he  had  an  oral  agree- 
ment to  that  effect.  The  court  refused  this 
testlmcHiy,  and  correctly  so,  for  the  reason 
the  contract  was  not  amliguous.  The  fact 
that  the  contract  was  written  on  the  com- 
pany's stationery,  with  the  name  of  the  com- 
pany, its  bank  reference,  the  retail  and 
wholesale  price  of  the  furnace  did  not  make 
that  any  part  of  the  contract 

[1-3]  This  court,  in  the  case  of  Romans  v. 
Shannon,  80  Okl.  199,  195  Pac.  293,  announc- 
ed the  rule  as  follows: 
• 

"The  language  used  in  a  contract  is  to  gov- 
ern its  interpretation,  and,  if  such  language  is 
clearly  explicit  and  does  not  involve  uncertain- 
ty, the  words  used  are  to  be  understood  in 
tlieir  ordinary  and  proper  sense,  and,  when  the 


language  is  plain  and  nnambiguoos,  extrlnaie 
evidence  as  to  its  meaning  is  not  admissible. 
In  the  absence  of  fraud,  acddent,  or  mistake, 
parol  evidence  is  not  admissible  to  vary  or 
contradict  the  expressed  terms  of  a  written 
contract  A  plain  and  unambiguous  contract 
leaves  no  room  for  construction.  The  coarts 
will  try  to  give  a  contract  such  coi;struction  ai 
will  make  it  certain,  but  cannot  change  its 
terms  or  make  a  new  contract'! 

See  Ozark  States  Trust  Co.  r.  Winkler 
(Okl.  Sup.)  202  Pac.  12.  We  think  there  was 
no  error  in  rejecting  this  testimony  offered 
by  defendant.  The  contract  Is  unambiguous, 
and  evldoace  cannot  be  Introduced  to  change 
or  vary  its  terms. 

[4]  It  is  next  contended  that  the  indorse- 
ment upon  the  note  was  not  sufficient  to 
make  the  bank  an  Innocent  purchaser,  but 
was  simply  a  guaranty  of  payment  Plain 
tiffs  in  error  rely  upon  the  case  of  Ireland  v. 
H.  W.  Floyd,  42  Okl.  609,  142  Pac.  401,  L  H. 
A.  19150,  661.  The  indorsement  In  this  case 
was  Identical  with  the  Indorsement  In  that 
case.  Plaintiffs  in  error's  theory  would  be 
correct  if  the  law  announced  in  the  case  of 
Ireland  v.  Floyd,  supra,  was  the  law  In  this 
state,  but  the  case  of  Ireland  v.  Floyd,  supra, 
was  overruled  by  this  court  In  the  case  of 
First  National  Bank  of  Dalton,  Ohio,  t.  Cum- 
mings  (Okl.  Sup.)  171  Pac.  8ffi.  L.  B.  A. 
1918D,  1099. 

[S]  It  is  next  contended  that  the  plaintitr 
was  not  a  purchaser  In  good  faith,  but  that  it 
had  knowledge  of  the  circumstances  sur- 
rounding Carver's  selling  these  furnaces 
The  rule  upon  this  question  Is  stated 'In  the 
cases  of  McPherrln  y.  Tittle,  86  Okl.  510,  129 
Pac.  721,  44  L.  R.  A.  (N.  S.)  395;  Conqueror 
Trust  Co.  V.  Bayless  Drug  Co.,  75  Okl.  288. 
183  Pac.  419;  Southwestern  National  Bank 
of  Commerce  of  Kansas  City  ▼.  Todd,  79  OkL 
263.  192  Pac.  l(m.  In  the  case  of  McPherrln 
V.  Tittle,  supra,  this  court  stated  as  follows: 

"Suspicion  of  defect  of  title,  or  the  knowl- 
edge of  circumstances  which  would  excite  such 
suspicion  in  the  mind  of  a  prudent  man,  or  of 
circumstances  sufficient  to  put  him  upon  in- 
quiry, will  not  defeat  bis  title;  that  result  can 
be  produced  only  by  bad  faith  on  his  part." 

[6]  The  evidence  disclosed  that  the  bank 
knew  Delks  had  made  a  contract  regarding 
these  furnaces,  and  that  the  consideration  of 
the  note  was  an  executory  contract  regarding 
the  sale  of  the  furnaces.  This  court,  in  the 
case  of  Besse  v.  Morgan  (Okl.  Sup.)  202  Pac. 
1012,  stated  as  follows: 

"While  the  general  role  is  that  where  the 
consideration  for  a  negotiable  promissory  note 
is  an  executory  contract  knowledge  of  a  trans- 
action by  a  purchaser  of  said  note  in  due 
course,  before  maturity  for  value,  will  not  pre- 
vent a  recovery  by  him  in  case  of  subsequent 
breach  of  the  agreement  by  reason  of  failure 
and  inability  to  carry  out  the  contract"  Pro- 
ducers' National  Bank  v.  Elrod  (Okl.  Sup.)  173 
Pac.  669,  L.  B.  A  1918F,  1016. 
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There  was  evidence  the  furnace  was  noti 
as  good  as  repreeented,  bnt  this  was  insuf- 
ficient as  a  defense.    There  was  no  evidence 
in  the  case  to  show  that  the  bank  or  the  of- 
ficers acted  in  bad  faith. 

There  being  no  reversible  error  In  the  rec- 
ord, the  Judgment  of  the  court  is  affirmed. 

PITC5HF0BD,   V.   O.   J^  and   JOHNSON, 
NICHOLiSON,  and  BUFINQ,  33^  concur. 


(88  Okl.  16) 

SOVEREIGN   CAMP,  W.  O.  W.,  V.  O'NEIL. 
(No.  11807.) 

(Supreme  Court  of  Oklahoma.     Feb.  21,  1922. 
Bebeariug   Denied   April  4,   1922.) 

(Syllaius  iy  the  Court.) 

1.  Insurance  «=»722— Fraternal  certlfloate  In- 
oorporatlne  by-law  provision  that  It  should 
be  Inoontestable  wHh  one  exception  held 
valid  and  to  preclude  other  defenses. 

A  fraternal  insurance  .Certificate,  which 
provides  it  is  subject  to  the  provisions  of  the 
by-laws  and  constitution  of  the  fraternal  so- 
ciety, and  the  constitation  and  by-laws  pro- 
vide that,  after  the  policy  had  been  in  force 
for  more  than  6  years  immediately  prior  to  the 
death  of  the  insured,  the  same  shall  be  in- 
contestable for  any  reason  except  death  by  the 
hands  of  the  beneficiary  named  therein,  and  if 
it  is  clearly  shown  that  the  same  was  not  an 
ncddent.  Held,  that  such  provision  is  a  valid 
and  binding  provision,  and  precludes  other  de- 
fenses. 

2.  Insurance  «=s726— Where  ambiguous  rules 
and  by-laws  are  subject  to  oonstruotions, 
the  one  which  will  give  the  policy  affect  should 
be  adopted. 

A  fraternal  insurance  policy  which  pro- 
vides that  the  same  shall  be  subject  to  all 
the  rules  and  regulations  and  constitutions  and 
by-laws  of  the  society,  and  the  constitution  or 
by-laws  are  ambiguous  and  subject  to  two  con- 
structions, one  of  which  will  give  the  policy 
effect,  the  other  render  it  void,  that  construc- 
tion shonid  be  adopted  which  will  make  the 
policy  effective. 

3.  Insurance  $=>7I 9(1)— Terms  of  contract  be- 
tween benefit  society  and  members  are  to  be 
determined  by  constitution  and  by-laws  at 
beginning  of  membership  and  as  since  law- 
fully amended. 

The  terms  of  a  contract  between  a  frater- 
nal benefit  society  and  its  members  are  to  be 
determined  by  the  constitution  and  laws  of  the 
society  as  they  exist  at  the  beginning  of  the 
membership,  and  as  they  may  bei  JawfuIJy 
amended  from  time  to  time  thereafter,  and  by 
agreement  made  pnrsnant  thereto  between  the 
incoming  members  and  the  society. 

4.  Insurance  ^=9719(1)— Benefit  society  may 
alter  or  repeal  Its  constitution,  by-laws,  and 
rules  In  accordance  with  its  membership 
agreement. 

The  power  accorded  to  such  a  society  in  its 
charter   to   alter   and   repeal  its   constitution. 
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by-laws,  rules,  and  regulations  enters  into  and 
forms  part  of  the  contract  of  insurance  be- 
tween the  society  and  its  members,  wbed  the 
latter,  as  applicants  for  membership,  promise 
not  only  to  conform  to  and  abide  by  the  con- 
stitution and  laws  of  the  sodety  as  they  then 
exist,  but  also' as  they  may  thereafter  be  alter- 
ed or  amended. 

5.  Insurance  4=3719(1)— Benefit  society  may 
not  adopt  by-law  divesting,.  Impairing,  or  dis- 
turbing  members'  vested  right. 

Such  reserve  power  of  amendment  and  re- 
peal does  not,  however,  give  the  society  any 
right  to  adopt  a  by-law  which  will  divest,  im- 
pair, or  disturb  the  rights  once  vested  in  its 
members,  for  such  a  by-law  would  be  unreason- 
able. 

6.  Insurance  ®=>7I9(5)— Change  of  rula  of 
benefit  society  held'  not  retrospective  so  as 
to  deprive  Insured  of  a  vested  right. 

Where  after  a  benefit  certificate  which 
was  declared  subject  to  the  provisions  of  the 
constitution  and  by-laws  was  issued,  the  con- 
stitution and  by-laws  provided  that,  after  the 
policy  had  been  in  force  for  more  than  5  .years 
immediately  prior  to  the  death  of  the  insured, 
the  same  shall  be  incontestable  for  any  reason 
except  certain  enumerated  reasons,  and  after 
the  policy  had  been  in  effect  for  a  period  of  11 
years,  the  constitution  was  amended  to  include 
"engaging  in  a  hazardous  occupation,"  and  it 
appears  that  the  deceased  had  engaged  in  such 
hazardous  occupation,  and  had  been  so  en- 
gaged for  more  than  6  years,  although  he  had 
not  paid  the  increased  premium,  but  the  premi- 
ums tendered  had  been  accepted  by  the  com- 
pany, held,  that  the  provision,  "or  engaged  in  a 
hazardous  occupation,"  did  not  expressly  de- 
clare that  it  should  be  retrospective,  and  it 
should  not  be  given  that  construction  to  de- 
prive the  insured  of  a  vested  right,  and  apply 
to  a  certificate  already  issued,  and  does  not  ap- 
ply to  the  certificate  under  the  facts  in  the 
case  at  bar. 

Appeal   from    District   Court,    Canadian 
CV>UDty;    James  I.  Phelps,  Judge. 

Suit  by  ^atie  O'Neil  against  the  Sover- 
eign Camp,  Woodmen  of  the  World,  to  re- 
cover upon  a  policy  on  the  life  of  plaintlfTs 
deceased  husband,  J.  P;  O'Neil.  Judgment 
for  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

Ledbetter,  Stuart,  Bell  &  Ledbetter,  of 
Oklahoma  City,  for  plaintiff  in  error. 

A.  G.  Morrison,  of  El  Reno,  for  defendant 
in  error. 

McNeill,  J.  On  ov  about  the  8th  day  of 
December,  1906,  the  Sovereign  Camp  of  the 
Woodmen  of  the  World  issued  its  policy  of 
insurance  on  his  life  to  J.  P.  O'Neil,  in 
which  Katie  O'Xell  was  named  as  benefici- 
ary. On  or  about  the  15th  day  of  December, 
1918,  said  J.  P.  O'Neil  died  of  pneumonia. 
Suit  was  brought  by  the  beneficiary  against 
the  insurance  company  to  recover  the  amount 
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ot  tbe  policy  of  Insurance,  a  copy  of  tbe  pol- 
icy being  attached  to  the  petition. 

The  policy  provides,  when  tbe  certificate 
is  issued  abd  accepted,  the  safne  is  subject 
to  ail  tbe  conditions  on  the  back  thereof, 
and  subject  to. all  the  rules  and  regulations 
of  the  fraternity  now  In  force  or  that  may 
hereafter  be  enacted,  and  shall  be  null  and 
Toid  if  the  sovereign  does  not  comply  with 
all  said  conditions  and  all  tbe  rules  and  reg- 
ulations of  the  Sovereign  Camp  of  the  Wood- 
men of  the  World  now  in  force,  or  which 
may'  be  hereafter  enacted  by  the  camp  of 
which  he  is  a  member. 

The  defendant  filed  an  answer,  alleging  tbe 
deceased  bad  signed  an  application  for  insur- 
ance, stating  he  was  not  engaged  in  any  haz- 
ardous occupation,  one  of  which  was  that 
of  switchman,  but  was  engaged  in  the  oc- 
cupation of  car  repairer;  that  about  the  year 
1010  or  1911  the  deceased  engaged  in  the  oc- 
cupation of  switchman,  and  followed  said  oc- 
cupation to  the  time  of  his  death.  The  de- 
fendant pleads  that,,  under  and  by  virtue  of 
section  43  of  the  c(»istitution  and  by-laws, 
which  provides  in  substance: 

"If  any  part;  engages  in  any  hazardous  oc- 
cupation he  shall  notify  tbe  camp  within  thirty 
days  and  shall  pay  an  additional  assessment  of 
thirty  cents  for  each  $1,000  in  addition  to  the 
regular  rate  and  that  any  one  failing  to  so 
notify  said  clerk  and  to  make  said  payments, 
shall  stand  suspended" 

— therefore  the  certificate  is  null  and  void 
for  the  reason  the  insured  failed  to  notify 
tbe  clerk  of  the  camp  that  be  bad  engaged 
in  said  hazardous  occupation  of  switchman 
and  failed  to  pay  the  additional  assessment, 
and  by  reason  of  said  fact  the  insured  was 
suspended.  Plaintiff  replied,  which  was  by 
general  denial,  and  further  pleaded  that  tbe 
insured's  death  was  caused  by  pneumonia, 
and  was  not  the  result  of  his  employment, 
and  by  reason  of  said  fact  the  plea  of  change 
of  occupatioa  or  engaging  in  a  hazardous 
occupation  was  immaterial.  Thd  plaintifF  in 
reply  further  plead  at  the  time  the  certifi- 
cate was  issued  the  constitution  and  by-laws 
contained  section  68,  which  provided,  in  sub- 
stance, if  a  certificate  has  been  in  force  and 
eftect  for  more  than  6  years  Immediately 
prior  to  the  death  of  tbe  insured,  tbe  same 
shall  be  uncontestable  for  any  reason  except 
"By  the  bands  of  the  beneficiary  or  benefld- 
ariea  named  therein  and  if  it  clearly  shows 
that  tbe  same  was  not  an  accident";  that 
by  reason  of  said  provision  in  the  consti- 
tution the  question  of  hazardous  occui>ation 
was  immaterial. 

Upon  the  trial  of  the  case  It  was  uncontra- 
dicted that  tbe  Insured  had  paid  premiums 
up  imtil  the  time  of  his  death,  and  bad  never 
berai  suspended,  and  the  premiums  or  assess- 
ments had  been  accepted  by  the  company.  It 
is  also  admitted  that  the  insured  in  the  year 
1910   or   Idll   had   changed   his  occupation 


from  that  of  a  car  repairs  to  switchman. 
The  plaintiff  offered  to  4>rove  that  the  occu- 
pation of  switchman  was  not  more  hazard- 
ous than  that  of  a  car  repairer.  Plaintiff 
offered  some  evidence  tending  to  prove  that 
tbe  clerk  of  the  camp  at  Toakum,  Tex.,  where 
tbe  deceased  was  a  member,  had  been  noti- 
fied that  tbe  insured  was  engaged  as  a 
switchman,  although  It  is  admitted  that  no 
additional  assessments  were  ever  paid. 
There  was  also  introduced  the  constltotlons 
and  by-laws  of  the  Woodmen  of  the  World, 
that  were  effective  in  1005,  1907,  1009,  1913, 
1915,  and  1917,  which  disclosed  that  section 
43,  which  bad  to  deal  with  persons  engaged 
in  hazardous  occupations,  and  section  68, 
regarding  the  incontestability  of  the  certifi- 
cate, had  been  amended.  A  jury  was  waived, 
and  tbe  case  was  tried  to  the  court,  and  the 
trial  court  rendered  judgment  In  favor  of 
plaintiff  and  against  the  defendant  From 
said  judgment  the  defendant  has  appealed. 

The  company,  for  reversal  of  the  judg- 
ment, contend  that  the  evidence  is  undisput- 
ed that  the  deceased  had  prior  to  his  death 
engaged  in  the  occupation  of  switchman, 
which  was  classed  as  a  hazardous  occupa- 
tion, and  under  section  43  of  the  constitu- 
tion and  by-laws  had  never  paid  the  30  cents 
additional  for  each  $1,000  insnrance  and 
under  the  provisions  of  the  policy  the  certif- 
icate sued  on  became  null  and  void,  without 
considering  whether  there  was  sufficient  evi- 
dence to  support  a  finding  that  the  clerk  of 
the  camp  had  received  notice  that  the  Insur- 
ed had  changed  his  occupation  and  there- 
after accepted  the  assessments,  or  the  forci- 
and  effect  of  said  notice,  and  tbe  acceptance 
of  premiums  thereafter. 

[1]  We  will  dlfe-cuas  section  68  of  the  con- 
stitution and  by-laws  in  force  and  effect  at 
tbe  time  of  issuing  the  policy,  which  section 
was  as  follows: 

"After  a  beneficiary  certificate  sliall  have  been 
in  force  foi^  five  consecutive  years  immediately 
preceding  tbe  death  of  a  member,  the  Sovereign 
Camp  shall  not  contest  its  payment  on  any 
grounds  whatever,  except  the  sovereign  died  by 
the  hands  of  the  beneficiary  or  beneficiaries 
named  therein  and  it  be  clearly  shown  that  the 
same  was  not  an  accident." 

Under  this  section  of  tbe  constituticni  and 
by-laws  the  certificate  could  only  be  contest- 
ed for  the  following  reasons,  to  wit:  That 
the  insured  died  by  the  hands  of  tbe  benefici- 
ary, and  it  be  clearly  shown  that  it  was  an 
accident.  This  court  in  the  case  of  Metro- 
politan Life  Ins.  Co.  v.  Peeler  (OkL  Sup.) 
176  Pac.  939,  held  that  the  incontestable 
clause  of  a  policy  was  a  binding  and  valid 
provision.  If  we  apply  this  rule  to  the  policy 
in  tbe  case  at  bar,  when  it  is  admitted  that 
the  by-laws  contain  such  provision  and  tbe 
insured  did  not  die  at  the  hands  of  the  bene- 
ficiary, all  other  defenses  under  section  68 
of  the  constitution  and  by-laws  were  pre- 
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eluded.  However,  in  the  year  1913  or  1914 
the  by-laws  were  amended,  and  section  68 
was  amended  to  read  as  follows: 

"When  a  beneficiary  certificate  has  been  in 
force  for  five  consecutive  years  immediately 
preceding  the  death,  while  in  good  standing,  of 
the  member  holding  the  same,  the  payment 
thereof  shall  not  be  contested  on  any  ground 
other  than  that  his  death  was  Intentionally 
caused  by  the  benefidary  or  beneficiaries,  or  by 
the  bands  of  jnsticv,  or  from  the  direct  result 
of  drinking  intoxicating  liquor." 

In  the  year  1917  section  68  was  again 
amended  by  adding  the  additional  clause,  "or 
engaged  in  bazardouB  or  prohibitory  occnpa- 
don."  Plaintiff  In  error  contends  that,  after 
section  68  was  amended  In  tbe  years  1913, 
1914,  and  as  it  existed  in  the  year  1917, 
with  the  clause,  "while  in  good  standing  by 
the  member  holding  the  same,"  the  company 
could  prove  that  the  insured  bad  engaged  in 
a  hazardous  occupation,  and  had  not  paid 
the  additional  assessment,  and  therefore  was 
not  in  good  standing  and  contested  the  pay- 
ment upon  this  ground.  Several  cases  are 
cited  to  support  this  theory,  where  the  court 
construed  section  68  as  amended  in  the  years 
1913  and  1914  to  mean  that,  If  the  insiured 
had  engaged  in  a  hazardous  occupation  and 
had  not  paid  the  additional  assessment,  he 
was  not  In  good  standing,  and  therefore  the 
policy  could  be  contested  on  this  ground. 
Without  discussing  the  correctness  of  those 
cases,  there  are  certain  rules  of  construction 
to  be  applied  in  construing  statutes  and  con- 
stitutions which  we  think  are  applicable: 
First,  the  intent  of  the  lawmakers  when 
ascertained  must  govern ;  second.  In  ascer- 
taining tbe  intoit  of  the  lawmakers  all  parts 
of  tbe  legislative  enactments,  on  the  subject. 
Including  subsequent  oiactments,  should  be 
construed  together  and  given  effect  as  a 
whole.  Whether  it  was  Intended  the  sec- 
tion as  amended  in  1913  or  1914  might  be 
construed  to  apply  to  a  person  who  changed 
to  a  hazardous  occniiatI(»i  and  failed  to  pay 
tbe  additional  assessments  would  be  at  least 
doubtful  if  the  society  had  not  amended  the 
section  In  1917  to  Include  this  class  of  cases, 
to  wit,  "engaged  in  hazardous  or  prohibited 
occupation." 

[21  This  court.  In  construing  life  insurance 
policies,  has  adhered  to  tbe  following  rule: 

"If  the  language  used  in  a  policy  is  ambiguous 
and  susceptible  of  two  constructions,  one  of 
which  wiU  give  tbe  policy  effect,  and  the  other 
render  it  void,  that  construction  should  be 
adopted  which  wiU  make  the  policy  effective." 
Friend  v.  Southern  States  life  Ins.  Co.,  80  Okl. 
76,  104  Pac.  204. 

If  we  apply  this  principle  of  law  to  the 
certificate,  it  is  evident  that  the  framers  of 
the  constitution  considered  this  question 
doubtful  as  to  whether  tbe  amendment  in 
1913  or  1914  would  Include  this  kind  of  a 
defense,   otherwise   tbegr   would   npt   have 
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amended  the  same  In  1917.  Tbe  constitutl(n 
being  subject  to  two  constructions,  one  mak- 
ing the  policy  void,  tbe  other  valid,  the  same 
should  be  given  the  construction  making  it 
valid.  Therefore,  under  the  policy  and  con- 
stitution and  by-laws  prior  to  the  amendment 
in  1917,  this  defense  was  not  available. 

[3,4]  The  next  question  for  consideration 
Is,  What  Is  the  force  and  effect  of  the  amend- 
ment to  section  68  in  the  year  1917,  which 
provides  that  tbe  policy  might  be  contested 
if  the  person  engaged  in  a  hazardous  or  pro- 
hibitory occupation?  This  policy  was  is- 
sued in  1906.  In  1910  or  1911,  tbe  insured 
changed  his  occupation.  He  did  not  comply 
with  the  section  regarding  paying  the  ad- 
ditional assessments,  but,  the  premiums  hav- 
ing been  accepted,  and  by  virtue  of  section 
68  of  the  constitution,  this^  defense  was  pre- 
cluded, and  his  right  became  vested.  Could 
the  society  amend  the  constitution  so  as  to 
deprive  bim  of  this  vested  right,  and  defeat 
the  payment  of  the  certificate? 

[5]  This  court  in  the  case  of  Hines  v.  Mod- 
em Woodmen  of  America,  41  OU.  135,  137 
Pac.  675,  Ii;  R.  A.  1916A,  264,  in  discnasing 
fraternal  benefit  societies  and  tbe  force  and 
effect  of  the  constitution  and  by-laws  and  the 
right  and  authority  to  amend  tbe  same,  in 
tbe  third  syllabus  stated  as  follows  : 

"Such  reserve  power  of  amendment  and  re- 
peal does  not,  however,  give  the  society  any 
right  to  adopt  a  by-law  which  will  divest,  im- 
pair, or  disturb  the  rights  once  vested  In  its 
members,  for  such  a  by-law  would  be  unrea- 
sonable." 

[•]  Tbe  Supreme  Court  of  Colorado  in  the 
case  of  Sawyer  v.  Head  Camp,  Woodm^i 
of  the  World,  65  Colo.  522,  177  Pac.  968, 
in  discussing  this  exact  question,  stated  as 
follows : 

"Where  after  a  benefit  certificate,  which  was 
declared  subject  to  the  provisions  of  the  con- 
stitution of  a  fraternal  insurer,  was  issued,  the 
constitution,  which  bad  declared  that  a  member 
in  good  standing  who  suffered  disability  ren- 
dering him  unable  to  pay  dues  should  remain  in 
good  standing  during  disability,  was  changed, 
and  the  new  provision  provided  that  the  mem- 
ber should  remain  in  good  standing  for  only 
three  months,  held  that,  as  such  provision  did 
not  expressly  declare  it  should  be  retrospective, 
it  should  not  be  given  that  construction,  and 
cannot  apply  to  the  certificate  already  issued." 

It  would  seem  unreasonable,  after  the  in- 
sured had  paid  tbe  premiums  for  a  period  of 
11  years  up  to  the  year  1917,  and  under  the 
constitution  and  by-laws  the  policy  was  in- 
contestable only  for  certain  reasons,  and  tbe 
Insured's  right  become  vested,  the  company 
could  thereafter,  by  amendment  to  tbe  con- 
stitution, take  away  from  bim  a  vested  right, 
and  be  permitted  to  make  a  defense  by  rea- 
son of  a  change  of  occupation  that  occurred 
in  tbe  year  1911,  thereby  making  said  pro- 
vision in  tbe  constitution  retrospectlTe.   Bav- 
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Ing  reacb<>d  this  conclusion,  tbe  other  assign- 
mei||ts  of  error  become  Immaterial. 

For  tbe  reasons  stated,  tbe  Judgment  of 
the  court  is  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  BIOS 
ING,  and  NICHOI/SON,  JJ^  concur. 


(85  OU.  186) 

CROSBIE  et  al.  v.  PARTRIDGE. 
(No.   12440.) 

(Supreme  Ck>ort  of  Oklahoma.    March  7, 1922.) 

(SyllabuM  by  the  Court.) 

1.  Statutes  ®=>225!/2— l-ater  general  statute 
not  expressly  repealing  a  prior  special  stat- 
ute will  ordinarily  not  affeot  it. 

It  is  a  canon  ol  statutory  construction  that 
a  later  statute  general  in  its  terms,  and  not  ex- 
pressly repealing  a  prior  special  statute,  will 
ordinarily  not  affect  the  special  provisions  of 
the  earlier  statute. 

2.  Indians  €=» 1 5(1)— Special  statute  relating 
to  sale  of  restricted  lands  for  town-site  pur- 
poses held  not  repiaaled  by  later  general 
statute. 

The  Act  of  March  3,  1903  (32  St.  L>.  982), 
being  a  special  statute  and  applying  to  the  sale 
of  restricted  lands  for  town-site  purposes,  was 
not  repealed  by  tbe  Act  of  April  26,  1906; 
the  latter  being  a  general  statute  and  not  ex- 
pressly repealing  the  former. 

3.  Statutes  €=219— Construotlon  of  federal 
statutes  relating  to  sale  of  restricted  lands 
for  town  sites  by  Secretary  of  Interior  ap- 
proved. 

The  principle  that  the  contemporaneous 
construction  of  a  statute  by  the  executive  offi- 
cers of  the  government,  whose  duty  it  is  to 
execute  it,  is  entitled  to  great  respect,  and 
should  ordinarily  control  the  construction  of 
the  statute  by  the  courts.  On  the  faith  of  a 
construction  thus  adopted,  rights  of  property 
grow  up  which  ought  not  to  be  ruthlessly  swept 
aside,  unless  some  great  public  measure,  bene- 
fit, or  right  is  involved,  or  unless  the  construc- 
tion itself  is  manifestly  incorrect  Held,  that 
the  construction  placed  upon  the  Act  of  March 

3.  1903,  and  the  Act  of  April  26,  1906,  and  the 
Act  of  June  21,  1906,  by  the  Secretary  of  In- 
terior, is  not  subject  to  either  of  the  above 
objections. 

4.  Statutes  ®=32I9— Executive  Department's 
construction  of  federal  statutes  approved 
where  conforming  to  the  equities  of  the  case. 

A  contemporaneous  construction  by  the  Ex- 
ecutive Department  of  the  government  of  cer- 
tain acts  of  Congress  which  are  ambiguous  and 
doubtful,  such  construction  although  inconsist- 
ent with  the  literalism  of  the  act,  but  which 
consorts  with  the  equities  of  the  case,  as  a 
general  rule  is  considered  decisive. 

5.  Estoppel  «=362(2)— In  a  proper  case  equita- 
ble estoppel  applies  against  state  or  United 
States. 

In  a  proper  case  the  doctrine  of  equitable 
estoppel  appUes  against  the  government  wheth- . 


er  that  of  the  United  States  or  that  of  the 
states. 

6.  Indians  «=> 1 5 (2)— Theory  that  eetoppet  *ltl 
not  apply  te  restricted  Indians  when  validity 
of  sale  of  restricted  allotment  i«  involved 
held  without  application. 

The  theory  that  estoppel  will  not  apply  to 
restricted  Indians,  when  the  validity  of  a  sale 
of  restricted  allotment  is  involved,  has  no  ap- 
plication to  a  transaction  initiated  by  the  In- 
dian through  the  Secretary  of  Interior  for 
the  sale  of  his  allotment,  when  the  sale  has 
been  had  by  regular  procedure  through  tbe  De- 
partment of  Interior  and  the  purchaser  has 
purchased  in  good  faith  and  paid  the  full  value, 
to  the  Department  of  Interior,  and  has  relied 
upon  the  construction  placed  upon  the  acts  of 
Congress  by  the  Interior  Department  authoris- 
ing the  sale. 

7.  Indians  €=> 1 5 (2)— Statutes  restrioting 
alienation  of  Indian  lands  held  enaoted  far 
the  protection  of  Indians. 

Statutes  of  tbe  United  States  providing  for 
allotment  of  Indian  lands  and  patents,  with 
restrictions  upon  alienation,  were  enacted  to 
protect  Indians  from  schemes  and  fraudulent 
practices  of  white  men,  not  to  aid  in  the  un- 
conscionable and  inequitable  enforcement,  of 
stale  claims,  to  the  injury  of  innocent  parties 
who  in  good  faitli,  for  value,  and  by  regular 
procedure,  have  purchased  allotted  Indian  lands 
through  the  Interior  Department  of  tbe  United 
States. 

8.  Indians  ®=>|5(2)— Facts  held  such  as  would 
estop  the  government  from  questioning  the 
validity  of  a  sale  of  restricted  lands. 

Where  a  restricted  Indian  has  alienated  or 
conveyed  all  or  part  of  his  rest^-icted  lands, 
through  the  Department  of  Interior,  and  the 
sale  has  been  conducted  in  accordance  with  the 
policy  of  the  government,  and  the  purchaser 
acting  in  good  faith  has  paid  the  full  value  for 
the  land,  there  being  no  fraud,  and  tbe  gov- 
ernment has  received  the  money  for  the  use 
and  benefit  of  and  approved  the  sale  on  behalf 
of  the  Indian,  held  that,  if  the  facts  are  such 
that  the  government  would  be  estopped  from 
questioning  the  validity  of  tbe  deed,  the  Indian 
would  likewise  be  estopped. 

Appeal  from  District  (3onrt,  Tulsa  County: 
Owen  Owens,  Judge. 

Suit  by  Mary  Partridge  against  J.  E.  Cros- 
bie  and  others.  Judgment  for  the  plalntlfr. 
and  the  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  dismiss. 

West,  Sherman,  Davidson  &  Moore,  Stuart, 
Cruce  &  Bland,  Rice  &  Lyons,  Bredc^rtdge. 
Bostlck  &  Daniel,  C.  A.  Steele,  3.  P.  O'Meara, 
E.  R.  Hastings,  Jno.  F.  Kerrigan,  Fred  W. 
KoppUn,  Biddison  Sc  (Tarapbell,  Randolph. 
Haver  &  Shirk,  Irel  M.  Boyd,  I^shley  A 
Rambo,  Rush  Oreenslade,  Jno.  R.  Woodard, 
John  Rogers,  J.  A.  Ward,  and  D.  G.  ElUott. 
all  of  Tulsa,  for  plaintiffs  In  error. 

H.  B.  Martin,  R.  A.  Reynolds,  and  Ohrlst?- 
Russell,  all  of  Tulsa,  for  defendant  In  error. 
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McNeill,  J.  The  facts  In  this  contro- 
versy are  nndisputed  and  are  substantially 
as  follows:  Mary  Partridge,  the  plaintiff,  is  a 
full-blood  Creek,  enrolled  opposite  No.  6417. 
October  20,  1903,  she  recelyed  as  part  of  her 
allotment  the  land  in  controversy.  On  April 
9,  1007,  she  filed  a  verifled  petition  with  tlie 
Commissioner  of. the  Five  Civilized  Tribes, 
alleging  she  desired  to  take  advantage  of 
the  provision  of  the  act  of  Congress  approved 
March  8,  1908,  and  be  authorized  to  sell  a 
I)ortion  of  her  allotment,  being  the  land  in 
dispute,  for  town-site  purposes,  without  re- 
strictions as  provided  in  said  act.  In  her 
nppllcation  she  alleged  the  following  mate- 
rial facts,  to  wit: 

The  description  of  the  land  being  a  quar- 
ter of  a  quarter  section,  less  l**/ioo  acres  oc- 
cupied as  a  right  of  way  of  the  St  Louis  & 
San  Francisco  Railroad.  PlaintiflC  alleged 
the  land  was  needed  for  town-site  purposes 
and  was  unimproved  except  being  In  culti- 
vation ;  that  the  cost  of  putting  the  same  in 
cultivation  was  about  $230;  that  it  was  not 
her  homestead;  that  it  Joined  Tulsa,  a  dty 
having  four  railroads  which  are  named,  all 
of  which  maintain  stations,  and  there  was  a 
post  ofSce  and  several  express  offlces  main- 
tained tn  said  city;  that  she  could  secure  a 
large  price  for  the  land  for  town-site  pur- 
poses ;  that  the  land  immediately  east  had 
been  platted  and  laid  out  in  town  lots;  that 
the  land  immediately  west  is  low  bottom' 
land  along  the  Arkansas  river;  that  many 
new  additions  to  Tulsa  are  open  now  for  sale 
principally  on  the  east  side  of  the  <dty ;  that 
she  believes  said  land  will  bring  a  better 
price  at  this  time  than  if  sold  at  a  later 
date,  for  the  reason  the  growth  of  the  city 
is  In  an  easterly  direction  and  away  from 
her  tract  of  land;  that  said  land  has  no 
value  for  oil  and  gas  purxwses,  but  Is  suitable 
for  a  residence  district  as  an  addition  to 
said  city ;  that  she  desired  to  sell  the  land  In 
a  body  and  had  a  contract  to  sell  the  same 
for  a  consideration  of  $10,000  which  she  be- 
lieves would  be  an  advantageous  sale:  that 
with  the  proceeds  she  will  buy  other  land 
and  improve  other  land  owned  by  her  in  the 
Creek  Nation ;  that  she  received  nothing  from 
any  one  for  the  right  of  occupancy  of  the 
land  or  from  any  other  source,  except  annual 
rentals  for  agricultural  purposesw 

After  filing  her  application  with  the  Com- 
missioner of  the  Five  Civilized  Tribes,  the 
Commissioner  transmitted  said  application 
to  the  Commissioner  of  Indian  Affairs,  who 
transmitted  the  record  to  the  Department 
of  Intericnr  with  recommendations  that  the 
petition  to  sell  the  land  in  one  body  for 
town-site  purposes  be  granted,  provided  the 
consideration  should  be  not  less  than.  $10,- 
000.  Considerable  correspondence  passed  be- 
tween these  branches  of  the  department,  and 
the  Commissioner  of  the  Five  Civilized  Tribes 
was  authorized  to  have  the  land  appral'sed 


and  to  advertise  the  same  for  sale,  calling 
for  sealed  bids;  the  sale  to  be  under  the 
supervision  of  the  Union  Agency  at  Musko- 
gee. The  land  was  advertised,  and  the  de- 
fendant Crosble,  and  numerous  other  parties, 
filed  sealed  bids  with  the  agency,  Crosble 
bidding  $14,560  that  being  the  highest  bid, 
and  was  accepted.  The  land  was  appraised 
at  $14,000. 

On  February  11, 1908,  the  plaintiff  and  her 
husband  executed  a  general  warranty  deed 
conveying  the  land  to  Crosble,  and  the  Com- 
missioner of  the  Five  Civilized"  Tribes  for- 
warded a  report  of  the  sale  with  the  deed  and 
consideration  to  the  Commissioner  of  Indian 
Affairs,  recommending  that  the  sale  be  ap- 
proved. The  Commissioner  of  Indian  Af- 
fairs forwarded  the  record  of  the  sale  and 
the  consideration  to  the  Secretary  of  In- 
terior and  recommended  as  follows: 

"In  view  of  the  fact  that  the  land  is  needed 
for  town-site  purposes;  that  the  consideration 
paid  is  adequate;  and  that  the  department  Is 
to  have  control  of  the  consideration  so  that  it 
will  not  be  wasted  or  pass  into  the  hands  of 
unworthy  persons,  the  oflce  concurs  in  the 
recommendation  of  the  agent  and  acting  Com- 
missioner Byan  that  the  deed  be  approved." 

The  Secretary  of  Interior,  on  April  15, 
1008,  approved  the  deed  in  the  following 
language: 

"Department  of  the  Interior,  Washington,  D. 
C,  April  15,  1908,  upon  the  recommendation 
of  the  Commissioners  of  Five  Civilized  Tribes 
and  under  the  Acts  of  Congress  approved 
March  3,  1003,  and  June  21,  1006>  the  restrict- 
tions  upon  the  alienation  of  the  land  allotted 
to  Mary  Partridge  described  in  this  deed  are 
hereby  removed  and  the  within  deed  is  ap- 
proved. James  Rudolph  Garfield,  Secretary 
of  the  Interior." 

The  deed  with  the  approval  of  the  Secre- 
tary, and  the  consideratloq,  was  returned 
by  tile  Secretary  of  Interior,  to  the  Union 
Agency  at  Muskogee,  with  Instructions  to 
deliver  the  deed  to  Crosl)ie  and  place  the 
consideration  to  the  credit  of  Mary  Par- 
tridge In  that  branch  of  the  department. 
The  defendant  Crosble  then  took  possession 
of  the  land,  and  the  same  was  platted,  the 
streets  paved,  sewerage  installed,  residences 
constructed,  and  at  present  there  are  only  a 
few  vacant  lots.  The  lots  were  sold  to  vari- 
ous and  different  parties  who  are  def^idants 
herein.  In  1013  Mary  Partridge  executed 
a  quitclaim  deed  to  Crosble.  It  is  admitted. 
however,  that  this  deed  was  of  no  force  and 
effect. 

In  1920  the  plaintiff  brought  this  action 
for  possession  of  the  entire  tract  of  land  and 
to  quiet  her  title,  contending  the  Secretary 
was  without  authority  to  remove  her  restric- 
tions, and  the  deed  executed  by  her  and  ap- 
proved by  the  Secretary  of  Interior  was  In 
violation  of  section  19  of  the  Act  of  Con- 
gress of  April  26,  1906,  and  void. 


Digitized  by 


Google 


760 


206  PACIFIO  BEPOBTfiB 


(OkL 


The  defendant  Crosbie  answered  referring 
to  the  proceedings  before  the  Interior  Depart- 
ment, regarding  the  sale,  that  be  had  bid 
upon  the  land  without  any  knowledge  of  de- 
fects in  the  title  and  paid  the  purchase 
price,  and  believed  that  the  deed  approved 
conveyed  to  him  perfect  title,  that  he  had 
conveyed  the  same  to  Crosbie  Heights 
Additi<»i,  and  that  the  corporation  paid  a 
valuable  consideration,  and  was  a  purchaser 
in  good  faith  without  any  notice  of  defects 
In  the  title,  that  the  land  was  sold  to  divers 
persons  who  are  innocent  and  bona  fide  pur- 
chasers, and  that  the  plaintiff  since  said 
time  stood  by  and  permitted  the  lands  to  be 
sold  in  lots  and  blocks,  and  costly  imiwove- 
ments  placed  thereon  by  defendant  as  wdl 
as  others,  and  that  plaintiff  asserted  no 
title,  claim,  or  interest  in  the  property,  and 
has  been  guilty  of  laches  and  is  barred  and 
estopped  from  claiming  title.  Plaintiff  re- 
plied referring  to  letters  of  the  Interior  De- 
partment which  question  the  authority  of 
the  Secretary  to  remove  the  restrictions  and 
approve  the  deed.  The  case  was  tried  to 
the  court  without  a  Jury,  on  the  question  of 
.validity  of  the  deed  to  Crosbie.  nud  the 
court  rendered  Judgment  in  favor  of  plain- 
tiff and  against  defendants.  From  said 
Judgment  the  defaidants  have   appealed. 

There  are  but  two  questions  involved  in 
this  case:  First,  the  validity  of  the  deed, 
executed  by  the  plaintiff  to  defendant  Oos- 
We  which  depends  upon  the  authority  of  the 
Secretary  of  Interior  to  remove  the  restric- 
tions and  approve  the  conveyance;  and, 
second.  Is  the  plaintiff  estopped  from  deny- 
ing the  title  of  defendants? 

The  acts  of  Congress  to  be  considered  in 
determining  the  validity  of  the  deed  in  ques- 
tion are  the  Indian  appropriation  bill,  be- 
ing the  act  approved  March  3, 1903,  32  Stat. 
I/.  982 ;  sectloi^  19,  of  the  Act  of  April  26, 
1906,  34  St.  L.  137,  and  the  Indian  appro- 
priaUon  bill,  of  June  21,  1906,  34  St  L.  326. 
If  the  Act  of  March  8,  1903,  supra,  was  not 
repealed  by  the  Act  of  April  26,  1906,  the  pro- 
visions of  that  act  having  been  compiled 
with.  It  necessarily  follows  the  deed  Is  valid. 

If  the  question  of  whether  the  Act  of 
March  3,  1903,  was  repealed  by  the  act  of 
April  26,  1906,  is  not  free  from  doubt  and 
the  Executive  Department,  whose  duty  it 
was  to  construe  said  acts,  places  a  contem- 
poraneous constructicm  upon  the  act,  hold- 
ing the  latter  act  did  not  repeal  the  former 
and  dealt  with  people  generally  upon  this 
theory,  and  innocent  parties,  relying  upon 
that  con(<truction,  purchased  land,  paid  the 
full  value,  the  court  will  accept  the  con- 
struction of  the  department  as    decisive. 

If  the  Act  of  June  21,  1906,  is  ambiguous 
and  subject  to  two  constructions,  one  of 
which  would  grant  the  Secretary  of  Interior 
authority  to  remove  restrictions,  and  the 
Executive  Department  placed  that  construc- 


tion tq)on  the  act  and 'dealt  with  the  public 
generally  upon  that  theory  and  sold  and  dis- 
posed of  land  and  valuable  property  rightp 
have  vested,  relying  upon  that  construction, 
the  court  will  adopt  that  construction  unless 
some  great  public  question,  right,  or  inter- 
est is  involved,  or  unless  that  construction  is 
manifestly  incorrect. 

In  considering  these  questions  it  is  well 
to  look  to  prior  legislation  am)licable  to  the 
Five  Civilized  Tribes  and  the  manner  in 
which  the  title  to  the  lands  of  the  Five  Oiv- 
Ulzed  Tribes  was  held.  The  title  to  all  the 
'land  in  the  eastern  portion  of  what  is  now 
the  state  of  Oklahoma,  was  held  In  tribal 
ownership  by  the  different  nations  of  the 
Five  Civilized  Tribes.  Congress,  no  doubt, 
deemed  It  necessary  to  break  up  this  tribal 
holdings,  and  permit  this  vast  territory  to 
be  developed,  and  become  a  part  of  one  of 
the  states  of  the  Union.  In  1893  Congress 
created  the  Dawes  Commission  for  the  pur- 
pose of  negotiating  with  the  Five  Civilized 
Tribes  for  the  ultimate  purpose  of  extin- 
guishment of  their  tribal  title.  Congress 
thereafter  passed  obtain  acts  regarding  es- 
tablishment of  toiwii  sites  in  the  Indian  Ter- 
ritory. 

One  of  the  acts  of  Congress  was  an  Indian 
appropriation  bill  approved  May  31,  1900,  31 
St.  It.  221,  which  provided  for  the  surveying 
and  platting  of  town  sites  having  200  popu- 
lation or  more,  in  such  manner  as  will  best 
subserve  tlie  then  present  needs  and  the  rea- 
sonable prospective  growth  of  such  tovras. 
It  was  no  doubt  antlc^ated  by  Gimgress  that 
the  natural  result  of  opening  up  a  vast  strip 
of  territory  of  this  kind  and  character  of 
land  'for  settlemoit  would  be  the  building 
of  cities  and  towns  thmeon.  Congress 
made  its  original  agreement  with  the  Creeks 
whlclt  was  approved  March  1,  1901,  and 
ratified  by  the  Creek  Nation  May  25,  1901, 
31  St  L.  861.  This  agreement  provided  for 
the  allotment  of  the  lands  of  the  Creek  Na- 
tion. It,  however,  reserved  from  allotment: 
"All  lands  set  apart  for  town  sites."  It  pro- 
vided for  disposing  of  town  sites  and  the  ap- 
pointment of  town-site  commissiona  Sec- 
tion 7  of  said  act  provides  that  the  lands  al- 
lotted to  any  citizen  shall  not  be  alienable 
before  the  expiration  of  five  years  except 
with  the  approval  of  the  Secretary  of  Inter- 
ior. Thereafter  the  Supplemental  Creek 
Agre«nent  was  approved  by  Congress  and 
ratified  by  the  Creek  Nation,  being  the  Act 
of  June  30,  1902,  32  Stat  h.  600.  Section 
11  of  this  act  provided  for  the  establish- 
ment and  disposition  of  town  sites.  Section 
16  provided  for  restrictions  against  aliena- 
tion of  the  land  allotted  before  the  exirfra- 
tion  «f  five  years  from  the  date  of  the  ap- 
proval of  the  act  exc^t  by  approval  of  the 
Secretary  of  Interior. 

Congress  then  iKissed  the  .\ct  of  March 
3, 1903,  82  St  L.  982,  which  provided  for  the 
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nnrestrleted  alienation  of  land  for  town-rite 
purposes  wbere  stations  are  located,  along 
the  line  of  a  railroad,  when  recommended 
by  the  Commissioner  of  the  Five  ClTlllzed 
Tribes  and  approved  by  the  Secretary  of  In- 
terior. Up  to  this  time  the  allotted  lands 
of  the  different  tribes  could  not  be  alienated 
except  with  the  approval  of  .the  Secretary  of 
Interior  and  under  such  rules  and  regula- 
tions as  he  might  prescribe.  Congress  was 
no  doubt  confronted  with  the  proposition,  at 
the  time  of  passing  this  act,  that  the  lands 
adjoining  the  various  town  sites  had  been 
allotted,  and  it  w?.s  necessary  to  make  some 
special  provision  whereby  the  allottee  could 
sell  and  dispose  of  his  allotment  If  the  land 
was  necessary  for  town-site  purposes  so  as 
not  to  prevent  the  proper  growth  of  said 
town.  This  was  not  to  be  done  unless  rec- 
ommended by  the  Commissioner  of  the  Five 
Civilized  Tribes  and  approved  by  the  Secre- 
tary of  Interior. 

Congress  by  Act  of  AprU  21,  1904  (33  Stat 
204),  provided  for  removal  of  certain  restric- 
tions and  permitted  the  alienation  of  certain 
lands.  In  1906  the  restrictions  on  alienation 
embodied  in  the  Original  Creek  Agreement 
and  the  Supplemental  .vgrcement  wiire 
about  to  expire  by  limitation.  Congress  on 
April  26,  1906,  34  St  L.  137,  passed: 

"An  act  to  provide  for  the  final  disposition 
of  the  affairs  of  the  Five  Civilized  Tribes  in  the 
Indian  Territory  and  for  other  purposes." 

Section  19  of  said  act  provided  that  no 
full-Wood  Indian  could  alienate,  sell,  or  dis- 
pose of  the  land  allotted  to  him  for  a  period 
of  25  years  from  and  after  the  passage  and 
approval  of  the  act,  unless  such  restrictions 
prior  to  the  expiration  of  said  period  be  re- 
moved by  act  of  Congress.  This  act  made 
no  provision  regarding  town  sites,  nor  ref- 
erence to  the  sale  of  full-blood  land  for 
town-site  purposes,  whether  the  sale  would 
be  beneficial  to  the  Indian  or  whether  it  was 
necessary  for  the  proper  developm»it  of  the 
town.    Section  29    of  this  act  provided: 

"That  all  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  act  be,  and  the 
same  are  hereby,  repealed." 

The  first  questl<»  for  consideration  la 
whether  sections  19  and  29  of  the  Act  of 
April  26,  1906,  had  the  force  and  effect  of  re- 
pealing the  Act  of  March  3,  1903. 

The  Supreme  Court  of  United  States,  In 
the  case  of  Bess  v.  Remolds,  113  U.  S-  73. 
6  Sup.  Ct  377,  28  L.  Bd.  927,  had  occasion 
to  construe  a  rq>eaUng  clause  almost  iden- 
tical with  the  one  in  the  case  at  bui';  ihe 
only  material  difference  being,  Instead  of 
the  word  "inconsistent,"  used  in  the  Act  of 
April  26,  1906,  the  word  "conflict"  was  used. 
The  act  of  Congreas  ccmstrued  in  that  case 
was  the  Act  of  March  2,  1867  (14  Stat.  558), 
which  was  an  act  providing  for  the  removal 
Of  cases  from  state  courts  to  the  federal 


court,  npon  the  plaintiff  or  defendant  OOng 
in  the  state  coiurt  an  aflldavit  stating  that 
he  had  reason  to  and  does  believe  that  by 
reason  of  prejudice  or  local  Influence  be 
would  not  be  able  to  obtain  Justice  In  the 
state  court  The  act  then  provided  the  pro- 
cedure to  obtain  said  removal.  Thereafter 
Congress  passed  the  Act  of  March  3,  1875 
(18  Stat  470),  which  was  a  general  law 
regarding  the  removal  of  cases  from  the 
state  court  to  the  federal  court  Tbia  act 
failed  to  mention  or  provide  for  ronoval  of 
actions  on  accoimt  of  prejudice  or  local  lO' 
fluence.  The  procedure  for  removal  was 
different  StlU  the  court  held  the  acts  were 
not  in  conflict  and  in  discussing  the  Ques- 
tion said: 

"  "That  all  acts  and  parts  of  acts  in  conflict 
with  the  provisions  of  this  act  are  hereby  re- 
pealed.' This  implies  very  strongly  that  there 
may  be  acta  on  the  same  subject  which  are 
not  thereby  repealed. 

"The  usnal  formula  of  a  repealing  clause  in- 
tended to  be  universal  is,  that  all  acts  on 
this  subject  or  all  acts  coming  within  its 
pnrview,  are  repealed,  or  the  acts  intended  to 
be  repealed  are  named  or  specifically  referred 
to.  In  this  case  the  effect  of  the  statute  as  a 
repeal  by  implication,  arising  from  inconsist- 
ency of  provisions  or  from  the  supposed  inten- 
tion of  the  Legislature  to  substitute  one  new 
statute  for  all  prior  legidation  on  that  subject 
is  not  left  to  its  usual  operationB,  but  the 
statute  to  be  repealed  must  be  in  conflict  with 
the  act  nnder  consideration  or  that  effect  does 
not  follow.  And  this  was  wise,  for  Congress 
well  knew  that  there  were  many  provisions  of 
the  laws  for  such  removals,  which  might  or 
might  not  come  under  the  provisions  of  the  act 
of  1875,  and  which  might  be  exercised  nnder 
regulations  different  from  that  statute,  and  ac- 
cordingly these  were  left  to  stand,  so  far  as 
they  did  not  conflict  with  that  act 

"The  provisions  of  the  act  of  1867,  by  which 
removals  are  authorized  on  the  ground  of 
prejudice  and  local  influence,  is  embodied  in 
the  Revised  Statutes  in  the  third  clause  of 
section  639.  It  declares  that  in  such  a  case, 
with  the  requisite  citizenship,  when  the  non- 
resident party  files  the  proper  affidavit  at  any 
time  before  the  trial  or  final  hearing  of  the 
suit,  it  shall  be  removed.  We  do  not  think 
this  provision  is  embraced  in  the  act  of  1875, 
which  says  nothing  about  prejudice  or  local  in- 
fluence, and  is  not  in  conflict  with  that  act. 
Wp  are  of  opinion  that  this  clause  of  section 
039  remains,  and  is  complete  in  itself,  furnish- 
ing its  own  peculiar  cause  of  removal,  and  pre- 
scribing, for  reasons  ai>propriate  to  it,  the 
time  within  which  it  must  be  done.  One  of 
these  reasons  is,  that  the  prejudice  may  not 
exist  at  the  beginning,  or  the  hostile  local 
influence  may  not  become  known  or  developed 
at  an  earlier  stage  of  the  proceedings.  Con- 
gress, therefore,  intended  to  provide  against 
this  local  hostility,  whenever  it  existed,  up  to 
the  time  of  the  trial." 

This  discussion  Is  applicable  to  the  two 
acts  of  Congress  In  cMitroversy.  The  Act  of 
March  8,  1903,  prescribes  the  method  by 
which  members  of  the  Five  Civlllxed  Tribes, 
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whose  allotment  Is  contiguous  to  a  town 
through  which  a  railroad  passed,  might 
alienate  the  same  when  it  Is  deemed  it  wlU 
be  to  the  best  interest  of  the  allottee  and 
when  land  was  necessary  for  town-site  pur- 
poses. This  could  be  accomplished  upon 
recommendation  of  the  Commissioner  ot  the 
Five  Civilized  Tribes  and  the  approval  of 
Secretary  of  Interior.  The  different  acts  of 
Congress  disclose  Congress  did  not  intend 
to  retard  the  growth  and  development  of  the 
various  cities  and  towns  in  the  Indian  Ter- 
ritory or  prevent  the  alienation  of  land  that 
was  necessary  to  insure  their  future  growth 
and  prosperity.  The  latter  act  provides  that 
the  allotm^it  of  a  full-blood  could  only  be 
alienated  by  removal  of  restrictions  by  an 
act  of  Congress.  When  we  consider  that 
the  first  act  was  special  in  its  application, 
and  the  latter^  general,  there  is  no  incon- 
sistency between  them.  These  acts  can  be 
reconciled,  and  both  be  given  force  and  ef- 
fect, one  which  is  special  and  particular, 
and  proscribes  its  own  procedure,  which  is 
different  from  the  general  statute. 

For  cases  reflecting  the  same  principle, 
see  Petri  v.  Creelman  Lmbr.  Co.,  199  U.  S. 
487,  26  Sup.  Ct.  133,  60  L.  Ed.  281;  DoUttle 
V.  Bryan,  14  How.  563,  14  L.  Ed.  543.  In 
the  case  ot  Muskogee  Times-Democrat  ▼. 
Board  of  County  Commissioners,  76  Okl.  188, 
184  Pac.  591,  this  court  said: 

"Where  there  are  two  provisions  of  the  stat- 
utes, one  of  which  is  special  and  particular  and 
clearlr  includes  the  matter  in  controversy,  and 
where  the  special  statute  covering  the  subject 
prescribes  different  rules  and  procedure  from 
those  in  the  general  statute,  it  will  be  held 
that  the  special  statute  applies  to  the  subject- 
matter,  and  that  the  general  statute  does  not 
apply." 

There  is  another  principle  of  law  to  be 
considered,  and  that  is,  an  act  of  Congress 
general  in  its  application  does  not  repeal  a 
former  act  which  is  special  in  its  applica- 
tion, although  Inconsistent,  unless  the  intent 
to  repeal  Is  clearly  expressed.  This  rule  is 
stated  in  the  case  of  Hemmer  v.  U.  S.,  204 
Fed.  896,  123  C.  0.  A.  194,  as  follows: 

"Privileges  granted  to  a  certain  class  by 
special  act  are  not  affected  by  inconsistent 
general  legislation,  unless  a  contrary  intent  of 
the  legislative  body  is  clearly  expressed  or 
indubitably  inferable  therefrom.  But  the  spe- 
cial act  and  the  general  law  stand  together, 
the  one  as  the  law  6t  the  particular  class  and 
the  other  as  the  general  rule.  Frost  v.  Wenie, 
157  U.  S.  46,  15  Sup.  Ct.  532,  39  L.  Ed.  614; 
South  Carolina  ex  rel.  Wagner  v.  StoU,  17 
Wall.  425,  436,  21  L.  Ed.  650;  Rosencrans  v. 
United  States.  165  U.  S.  257,  262,  17  Sup.  Ct. 
802,  41  U  Ed.  708;  Townsend  v.  Little,  109 
U.  S.  604,  512,  3  Sup.  Ct.  357,  27  L.  Ed.  1012; 
Petri  V.  Creelman  Lumber  Co.,  199  U.  S.  487, 
499,  26  Sup.  Ct.  133,  50  L.  Ed.  281;  Ex  parte 
United  States,  226  U.  S.  420,  424,  33  Sup.  Ct. 
170,  67  L.  Ed.  — ;  Oowen  v.  Harley,  56  Fed. 
978,  976y  978,  979,  6  O.  0.  A.  190,  193,  195, 


196;  Christie-Street  Commission  Co.  v.  United 
States,  136  Fed.  326,  332,  833,  69  C.  C.  A.  464. 
470,  471;  Board  of  Com'rs  v.  .Sitna  Life  Ins. 
Co.,  90  Fed.  222,  227,  32  O.  O.  A.  585,  590; 
Bear  v.  Chicago  Oreat  Western  Ry.  Co..  141 
Fed.  25,  27,  72  C.  O.  A.  513." 

[1]  The  rule  announced  In  Ency.  U.  S. 
Supreme  Court  Reports,  vol.  11,  p.  101,  is  as 
follows: 

"It  is  a  canon  of  statutory  construction  that 
a  later  statute,  general  in  its  terms  and  not 
expressly  repealing  a  prior  special  statute,  will 
ordinarily  not  affect  the  special  provisions  of 
such  earlier  statute." 

In  the  case  of  Rodgers  y.  U.  S.,  185  D.  S. 
84,  22  Sup.  Ct  583,  46  li.  Ed.  81S,  in  the 
body  of  the  opinion  it  Is  stated: 

"It  is  a  canon  of  statutory  construction  that 
a  later  statute,  general  in  its  terms  and  not 
expressly  repealing  a  prior  special  statnte, 
will  ordinarily  not  affect  the  special  provisions 
of  such  earlier  statute.  In  other  words,  where 
there  are  two  statutes,  the  earlier  special  and 
the  later  general — the  terms  of  the  general 
broad  enough  to  include  the  matter  provided 
for  in  the  special — the  fact  that  the  one  is 
special  and  the  other  is  general  creates  a  pre- 
sumption that  the  special  is  to  be  considered 
as  remaining  an  exception  to  the  general,  and 
the  general  will  not  be  nnderstood  as  repealing 
the  special,  unless  a  repeal  is  expressly  named, 
or  unless  the  provisions  of  the  general  are 
manifestly  inconsistent  with  those  of  the  spe- 
cial. In  Ex  parte  Crow  Dog,  109  U.  S.  556. 
570.  sub  nom.  Re  Kang-Go-Shun-Ca,  27  L.  Ed. 
1030,  1035,  3  Sup.  Ct.  Rep.  896,  405." 

As  stated  in  the  case  of  Hess  v.  Reynolds, 

supra: 

"The  usual  formula  of  a  repealing  danse 
intended  to  be  universal  is  that  all  acts  on  this 
subject,  or  all  acts  coming  within  its  purview, 
are  repealed,  or  the  acts  intended  to  be  re- 
pealed are  named  or  specifically  referred  to." 

If  Congress  intended  the  general  law  to 
repeal  the  special  law,  it  could  hare  clear- 
ly expressed  that  fact  by  referring  to  the 
act,  or  providing  a  repealing  clause  broad 
enough  to  include  all  former  acts;  but  the 
repealing  clause  adopted  in  the  instant  case 
implies  very  strongly  that  there  may  be  acts 
on  the  same  subject  which  are  not  repealed. 

[2]  By  applying  the  principles  of  law 
above  announced  to  the  case  at  bar,  it  would 
seem  there  is  but  one  logical  conclusion  to 
reach,  to  wit,  the  Act  of  April  26,  imXi,  dirt 
not  repeal  the  Act  of  March  3,  1903,  but 
that  both  acts  stood  as  the  law  of  the  land, 
the  one  act  special  and  aK>lylng  to  special 
cases,  the  other  general  in  Its  nature,  and 
applying  to  aU  cases  not  coiplng  within  the 
purview  of  the  special  act. 

There  is,  however,  another  principle  ot 
law  which  we  think  Is  controlling  in  the 
case  at  bar:  Should  we  be  mistaken  regard- 
ing whether  the  Act  of  March  3,  1903,  was 
repealed   by    the    Act   of  April    26,    1906? 
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Where  doubt  exists  whether  a  general  stat- 
ute has  repealed  a  former  special  statute, 
and  the  legislative  body  has  thereafter  en- 
acted another  ambiguous  statute  which 
might  Include  the  same  subject-matter  cov- 
ered by  the  special  act,  and  the  statutes  have 
been  given  a  contemporaneous  coDStruction 
by  those  whose  duty  it  Is  to  execute  them, 
the  courts  will  adopt  said  construction  as 
conclusive  where  it  bos  been  acted  upon  by 
innocent  parties,  and  property  rights  of 
vast  importance  have  been  lixed,  relying  up- 
on the  construction  placed  upon  the  dif- 
ferent acts  by  the  executive  department  un- 
less some  great  public  measure,  benefit,  or 
light  Is  Involved  or  the  construction  is  mani- 
festly incorrect. 

[3]  In  the  case  of  Pennoyer  t.  Mc€V>n- 
naughy,  140  U.  S.  1,  on  page  23,  11  Sup.  Ct 
699,  on  page  706,  35  L.  Ed.  363,  on  page  370, 
the  court  stated  as  follows: 

"The  principle  that  the  contemporaneous  con- 
struction of  a  statute  by  the  executive  ofBcers 
of  the  government,  whose  duty  it  is  to  execute 
it,  is  entitled  to  great  respect,  and  should 
ordinarily  control  the  construction  of  the  stat- 
ute by  the  courts,  is  so  firmly  imbedded  in  our 
jurisprudence  that  no  authorities  need  be  cited 
to  support  it  On  the  faith  of  a  construction 
thus  adopted  rights  of  property  grow  up  which 
ought  not  to  be  ruthlessly  swept  aside,  unless 
some  great  public  measure,  benefit  or  right  is 
involved,  or  unless  the  construction  itself  is 
manifestly  incorrect.  We  do  not  think  the 
construction  of  the  act  of  1878  by  the  board  of 
commissioners  is  subject  to  either  of  these  ob- 
jections." 

(41  In  the  case  of  U.  B.  t.  Alabama  Great 
Sonthem  Railroad  Co.,  142  U.  S.  615,  12  Sup. 
Ct  306,  35  L.  Ed.  1134,  the  court  stated  as 
follows: 

"When  the  Executive  Department  charged 
with  the  execution  of  a  statute  gives  a  con- 
struction to  it,  and  acts  upon  that  construction 
for  a  series  of  years,  the  court  loolss  with  dis- 
favor upon  a  change  whereby  parties  who  have 
contracted  with  the  government  on  the  faith 
of  the  old  construction  may  be  injured;  espe- 
cially when  it  is  attempted  to  make  the  change 
retroactive,  and  to  require  from  the  contractor 
repayment  of  moneys  paid  to  him  under  the 
former  construction." 

On  page  621  of  142  U.  S.,  on  page  SOS  of 
12  Sup.  Ct  (35  Ll  Ed.  1134),  the  court  used 
this  langusge: 

"We  think  the  contemporaneous  construction 
tl  IS  given  by  the  Bzecutive  Department  of  the 
government  and  continued  for  nine  years 
through  six  different  administrations  of  that 
department — a  construction  which,  though  in- 
consistent with  the  'literalism  of  the  act  cer- 
tainly consorts  with  the  equities  of  the  case — 
should  be  considered  as  decisive  in  this  suit 
It  is  a  settled  doctrine  of  this  court  that  in 
case  of  ambiguity,  the  judicial  department  will 
lean  in  favor  of  a  construction  given  to  a 
statute  by  the  department  charged  with  the 
execution  of  such  statute,  and,  if  such  con- 
struction be  acted  upon  for  a  number  of  years, 


will  look  with  disfavor  upon  any  sudden  change, 
whereby  parties  who  have  contracted  with  the 
government  upon  the  faith  of  such  construction 
may  be  prejudiced.  It  is  especially  objection- 
able that  a  construction  of  a  statute  favorable 
to  the  individual  citizen  should  be  changed  in 
such  a  manner  as  to  become  retroactive,  and  to 
require  from  him  the  repayment  of  moneys  to 
which  he  had  supposed  himself  entitled,  and 
upon  the  expectation  of  which  he  had  made  his 
contracts  with  the  goTernment" 

In  the  case  of  U.  S.  t.  Healey,  160  U.  S. 
136,  16  Sup.  Ct  247.  40  L.  Bd.  369,  the  court 
stated  as  follows: 

"When  the  practice  in  a  department  in  inter- 
preting a  statute  is  uniform,  and  the  meaning 
of  the  statute,  upon  examination,  is  found  to  be 
doubtful  or  obscure,  this  court  will  accept  the 
interpretation  by  tlie  department  as  the  true 
one;  but  where  the  departmental  practice  has 
not  been  uniform,  the  court  must  determine  for 
itself  what  is  the  true  tuterpretation." 

This  same  principle  Is  announced  in  11 
Enc.  of  TJ.  S.  Supreme  Court  Reports,  139; 
Studebaker  y.  Perry,  184  U.  S.  258,  22  Sup. 
Ct  463,  46  Ta  Bd.  528;  Fairbank  v.  TT.  S., 
181  U.  S.  283,  21  Sup.  Ct  648,  45  L.  Ed.  862; 
U.  S.  ▼.  Phil  brick,  120  U.  S.  59,  7  Sup.  Ct. 
413,  30  I*  Ed.  561 ;  Blanset  v.  Cardln  (O.  0. 
A.)  261  Fed.  309.  In  the  case  of  Jacobs  v. 
Prichard,  223  U.  S.  200,  32  Sup.  Ct  289,  56  U 
Ed.  405,  the  court  stated  as  follows: 

"The  construction  given  by  the  Department 
of  the  Interior  to  the  consents  of  Indian  al- 
lottees, under  the  Act  of  March  3,  1893  (27 
Stat  at  Ia  612,  c.  209),  to  the  sale  and  ap- 
praisal of  that  portion  of  the  allotted  land  not 
required  for  their  homes,  as  surviving  the  de- 
cease of  those  giving  them,  would  control  in 
case  of  ambiguity  in  the  statute,  especially 
since  the  Secretary  of  the  Interior  is  directed 
'to  make  the  necessary  regulations  to  carry  out 
the  purposes'  of  its  enactment" 

Now  let  us  apply  that  part  of  the  case  of 
Pennoyer  v.  McConnauj^y,  supra,  where  the 
court  stated: 

"On  the  faith  of  a  construction  thus  adopted, 
rights  of  property  grow  up  which  ought  not  to 
be  rtithlessly  swept  aside,  unless  some  great 
public  measure,  benefit  or  right  is  involved,  or 
unless  the  construction  itself  is  manifestly  in- 
correct" 

— ^to  the  facts  in  the  case  at  bar.  There  is 
no  public  measure,  benefit  or  right  Involved 
in  this  case.  But  It  can  be  said  that  by 
reason  of  the  construction  of  the  Executive 
Department,  rights  of  property  of  great  value 
have  grown  up,  and  these  should  not  be  ruth- 
lessly set  aside,  unless  the  construction  is 
manifestly  incorrect 

It  cannot  be  said  as  a  certainty  the  Act 
of  April  26,  1906,  repealed  the  Act  of  March 
3,  1903,  and  the  Act  of  June  21,  1906,  is  con- 
ceded to  be  amUgnous. 

Let  us  look  to  the  case  of  V.  S.  t.  Alabama 
Great  Southern  Hy.  Co.,  anpra,  where  the 
court  said: 
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"A  constraction  which,  though  inconsistent 
with  the  Utera^Bm  of  the  act,  certainly  con- 
aorta  with  the  equities  of  the  case,  should  be 
considered  as  decisive  in  this  suit." 

If  we  apply  this  principle  of  law  to  ttie 
facts  in  tlie  case  at  bar,  then  let  us  admit 
that  the  construction  placed  upon  the  Act 
of  June  21,  1006,  Is  inconsistent  with  the 
literal  meaning  of  the  act.  The  construction 
placed  upon  the  act  is  certainly  in  accordance 
with  the  equities  of  this  case,  especially 
where  a  full-blood  Indian  and  the  Depart- 
ment of  Interior  lure  by  their  joint  actions 
conducted  a  sale  of  the  Indian's  land,  re- 
ceived the  full  value  for  the  land,  and  the 
money  was  paid  to  the  Interior  Department, 
whose  duty  it  is  to  see  that  the  Indian  has 
not  been  overreached.  The  only  purpose  of 
the  suit  is  to  enforce  a  stale  and  inequitable 
claim  against  innocent  purcbaseis.  Let  us 
consider  another  sentence. 

"If  such  construction  be  acted  upon  for  a 
number  of  years,  [judicial  department]  will  looli 
with  disfavor  upon  any  sudden  change,  whereby 
parties  who  have  contracted  with  the  govern- 
ment upon  the  faith  of  aoch  construction  may 
be  prejudiced." 

This  construction  lias  been  adhered  to 
since  the  year  1908,  and  neither  the  plain- 
tiff nor  the  Department  of  Interior  have  ever 
attempted  to  question  that  construction,  nor 
has  Congress  ever  saw  fit  to  mention  the  con- 
struction the  department  has  placed  ujran 
these  acta,  and  more  than  100  innocent  par- 
ties have  purchased  upon  the  faith  of  that 
construction.  It  would  not  show  good  faith 
now,  either  upon  the  part  of  the  government 
or  the  plaintiff,  to  deprive  them  of  their 
property  that  was  purchased,  relying  upon 
the  construction  the  plaintiff  and  the  gov- 
ernmental agency  placed  upon  the  acts  of 
Congress.  We  think  the  facts  in  the  case  at 
bar  come  squarely  within  the  rule  annoonoed 
in   the  above  opinion. 

liet  us  now  look  to  the  case  of  U.  S.  t. 
Healey,  supra: 

"When  the  practice  in  a  department  in  inter- 
preting a  statute  is  uniform,  and  the  meaning 
of  the  statute,  upon  examination,  is  found  to 
he  doubtful  or  obscnre,  this  court  will  accept 
the  interpretation  by  the  department  as  the 
tme  one." 

Does  the  record  in  this  case  disclose  the 
construction  adopted  by  the  Secretary  of  In- 
terior has  been  uniform?  We  think  it  doeSw 
In  several  letters  this  question  was  discussed, 
and  it  was  stated  that  doubt  existed  in  the 
mind  of  the  officer  writing  the  letter  whether 
the  department  had  the  authority  to  remove 
the  restrictions,  but  in  every  case  the  de- 
partment reached  the  conclusion  that  it  had. 
The  letter  of  the  Acting  Secretary  of  Interior 
dated  June  24,  1907,  discloses  that  the  de- 
partment construed  these  acts  of  Congress  to 
give  it  authority  to  remove  restrictions  upon 
full-blood  Indian  land  and  permit  the  same 


to  be  sold  for  town-site  purposes,  when  it  was 
clearly  shown  that  said  alienation  would  he 
for  the  best  interest  of  the  Indian,  and  when 
the  law  was  necessary  for  the  development 
of  the  town  site.  According  to  this  letter, 
this  construction  was  adopted  in  the  Kocns 
Kixico  case  May  3,  1906,  in  the  George  W. 
Tiger  case  November  14,  1906,  permitting 
the  alienation  of  his  homestead  as  an  addi- 
tion to  the  town  site  of  Uuskogee,  in  the 
Joseph  Wright  case,  December  26,  1907,  a 
full-blood  Choctaw  permitting  alienation  as 
an  addition  for  town-site  purposes  at  Ganey, 
Okl.,  and  also  the  applicationof  Hattie  Deer 
Atkinson;  also,  the  application  of  James 
Terrapin,  a  full-blood  Cherokee^  being  an  ad- 
dition to  the  town-site  of  Bartlesville.  This 
last  application  was  first  denied  for  the  rea- 
son the  mineral  rights  were  reserved  to  the 
allottee,  and  thereafter  on  March  25,  1907, 
the  same  was  granted.  The  application  of 
Elizabeth  Dunbar  to  sell  approximately  six 
acres  adjoining  the  town  site  of  Okmulgee 
was  denied.  But  in  denying  the  application 
the  Commissioner  stated  as  follows: 

"While  the  words  'any  allottee'  are  sufficient- 
ly broad  to  include  fuU-blood  allottees,  yet  in 
view  of  the  absolute  prohibition  of  said  section 
1*9,  the  alienation  of  allotments  by  fuIl-blood 
allottees  of  the  Five  Civilized  Tribes  for  town- 
site  purposes  ought  not  to  be  allowed,  except  it 
be  (learly  shown  that  such  alienation  win  be 
for  the  best  interest  of  the  Indian  and  that 
the  land  is  necessary  for  the  development  of 
the  town  site.  This  is  not  shown  to  be  the 
case  in  the  present  instance,  and  the  petition 
must  be  and  is  hereby  denied." 

There  are  several  letters  in  the  record  dis- 
closing that  the  authority  of  the  department 
was  questioned  and  doubt  existed  as  to  this 
right ;  but,  after  expressing  some  doubt,  the 
department  always  followed  the  construction 
that  the  acts  of  Congress  gave  them  author- 
ity to  remove  the  restrictions,  and  that  was 
their  final  decision  in  each  instance. 

The  letter  of  September  24,  1907,  trota 
Larabee,  Acting  Commissioner  to  the  De- 
partment of  Interior,  referred  to  the  fact 
that  the  Attorney  General  had  held  under  a 
letter  dated  July  24,  1906,  in  the  Mose  Chig- 
ley  case,  that  the  Indian  had  no  authority 
to  alienate  bis  property  after  approval  of 
the  Act  of  April  26,  1906,  under  a  certificate 
of  restrictions.  While  the  letter  Is  not  clear 
as  to  the  facts  in  the  Chigley  case,  but  it 
infers  the  department  had  removed  the  re- 
strictions under  the  Act  of  April  21,  1804,  and 
that  was  the  only  question  involved.  It  does 
not  appear  the  Act  of  March  3,  1903,  was 
called  in  question,  nor  was  it  an  attempt  to 
alienate  the  land  or  remove  restrictions  un- 
der that  act  to  permit  a  sale  for  town-site 
purposes.  We  are  therefore  of  the  opinion 
that  the  contemporaneous  construction  placed 
upon  these  acts  of  Congress,  by  the  plaintiff 
herself  and  the  Secretary  of  Interior,  oon- 
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sorts  with  tbe  egultdes  of  the  case  and  should 
be  considered  as  decisive  in  this  suit. 

It  is  contended  by  the  defendant  in  error 
that  in  construing  statutes  we  often  look  to 
subsequent  legislation  upon  the  same  subject 
for  the  puriwse  of  ascertaining  the  intent  of 
the  lawmakers,  and  by  application  of  this 
rule  of  construction  the  fact  that  Congress 
passed  the  Act  of  June  21, 1906,  must  be  con- 
clusive that  Congress  itself  considered  the 
Act  of  March  8,  1903,  was  repealed  by  the 
Act  of  April  26,  1906.  The  Act  of  June  21, 
1906,  is  as  follows : 

"That  for  the  purpose  of  allowing  any  Indian 
allottee  to  sell  for  town-site  purposes  any  por- 
tion of  the  lands  allotted  to  him  the  Secretary 
of  the  Interior  may,  by  order,  remove  restric- 
tions upon  the  alienation  of  such  lands  and 
issue  fee-simple  patents  therefor  under  snch 
rules  and  regulations  as  he  may  prescribe. 

"That  upon  the  recommendation  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  and  with 
the  approval  of  the  Secretary  of  the  Interior 
any  allotted  in  the  Indian  Territory  may  be 
permitted  to  survey  and  plat  at  his  own  ex- 
pense for  town-site  purposes  liis  allotment 
when  the  same  is  located  along  the  line  of  any 
railroad  where  stations  are  located." 

It  Is  admitted  by  all  the  parties  to  this 
litigation  that  this  act  Is  ambignons.  De- 
fendant in  error  contends  the  first  paragraph 
of  the  act  does  not  apply  to  the  Five  Clvi- 
llzed  Tribes.  If  it  has  no  application  to  the 
live  Civilized  Tribes,  the  second  paragraph, 
If  we  give  it  a  strict  interpretation,  has  no 
force  and  effect  It  does  not  authorize  the 
alioiiation  of  land  for  town-site  purposes, 
nor  does  it  authorize  the  Secretary  of  In- 
terior upon  recommendation  of  the  Commia- 
sloner  of  the  Five  Civilized  Tribes  to  remove 
restrictions. 

If  we  apply  this  rule  of  construction,  we 
are  then  confronted  with  a  peculiar  proposi- 
tion. We  have  a  question  for  consideration 
that  is  not  free  from  doubt  Can  we  clarify 
this  situation  by  considering  a  statute  that 
is  ambiguous?  We  think  not  The  plaintiff 
introduced  a  part  of  the  Congressional  Rec- 
ord. Where  the  members  of  Congress  dis- 
cuss matters  relating  to  the  Act  of  April 
26,  1906,  this  evidence  was  stricken  by  the 
trial  court  but  we  do  not  think  it  is  of  any 
aid  in  determining  the  questions  for  consid- 
eration. If  we  should  be  in  error,  as  to  the 
above  propositions,  under  the  facts  in  this 
case  is  the  plaintiff  estopped  from  question- 
ing the  title  of  defendant?  The  plaintiff  by 
petition  applied  to  the  Secretary  of  Interior 
to  remove  restrictions  upon  this  land,  and 
permit  her  to  sell  the  land  for  town-site  pur- 
iwses  asserting  the  Interior  Department  had 
such  authority  under  the  Act  of  March  3, 
1903.  The  Secretary  of  Interior  after  in- 
vestigation, and  receiving  the  opinion  of  the 
other  branches  of  its  departments,  decided 
the  department  had  Jurisdiction  to  remove 
tbe  restrictions  and  authorize  the  sale  of  the 


land.  It  further  decided  that  It  would  be 
for  the  best  Interest  of  the  plaintiff  that  tbe 
land  be  sold,  and  it  had  authority  to  pre- 
scribe tbe  manner  of  the  sale,  and  It  ordered 
the  land  advertised,  and  the  public  generally 
invited  to  bid  upon  the  land.  In  response 
to  this  advertisement  of  the  department  the 
defendant  Crosbie  filed  his  bid.  This  bid 
was  accepted  and  approved  by  the  plaintiff 
herself  and  the  Secretary  of  IntM-ior.  The 
plaintiff  to  carry  out  her  part  of  the  trans- 
action executed  a  warranty  deed.  The  De- 
partment of  Interior  to  carry  out  its  part 
of  the  transaction  removed  the  restriction 
and  approved  the  deed,  accepted  the  defend- 
ant's money,  deposited  it  to  the  credit  of  the 
plaintiff,  and  the  department  still  has  tbe 
money,  unless  it  has  paid  the  same  to  the 
plaintiff.  Tbe  defendant  acted  in  good  faith, 
paid  the  full  value  of  the  land,  at  the  time  of 
the  sale. 

The  question  of  estoppel,  however,  is  not 
presented  by  plaintiff  in  error  upon  the  prop- 
er theory.  The  defendant  in  error  relies  up- 
on the  case  of  Smith  v.  Williams,  78  Okl. 
297,  190  Pac.  665,  where  the  court  stated  as 
follows : 

"It  has  been  the  settled  policy  of  this  court 
and  also  of  the  federal  courts,  in  determining 
the  validity  of  deeds  to  restricted  Indian  lands, 
to  look  to  the  acts  of  Congress  alone.  ♦  •  * 
Therefore  title  to  restricted  Indian  land  cannot 
be  acquired  from  the  allottee  upon  equitable 
grounds.  The  methods  prescribed  by  Congress 
are  ezdusive." 

The  above  case  and  tbe  former  decisions 
of  this  court  announcing  the  same  principle 
announce  the  general  rule  and  are  correct 
but  are  not  applicable  to  the  facts  in  the 
case  at  bar.  In  the  Smith  v.  Williams  Case, 
supra,  and  all  of  tbe  former  cases  presented 
to  this  conrt  the  party  attempting  to  seek 
equitable  relief  on  the  grounds  of  estoppel 
by  deed  violated  the  acts  of  Congress  and 
the  construction  placed  upon  said  acts  by 
the  Department  of  Interior,  and  the  Secre- 
tary of  Interior  did  not  advertise  and  con- 
duct tbe  sale,  nor  join  in  said  conveyance, 
nor  was  It  a  party  to  the  transaction.  The 
only  case  we  recall  where  this  question  conld 
Uave  been  presented  to  this  court  was  in  the 
case  of  Brown  v.  MInshall  (Okl.  Sup.)  202 
Pac.  1037.  In  that  case  the  oil  and  gas 
lease  was  approved  by  the  .Secretary  of  In- 
terior, and  the  Secretary  of  Interior  exer- 
cised control  over  the  royalty ;  but  the  ques- 
tion of  estoppel  was  not  presented  in  that 
case,  and  while  this  court  was  considering 
that  question  upon  rehearing,  although  not 
briefed,  tbe  petition  for  rehearing  was  with- 
drawn. The  case  at  bar  presents  a  broader 
and  different  principle  of  equity  than  pre- 
sented in  our  former  decisions.  It  is  not 
only  a  question  of  whether  the  plaintiff  her- 
self is  estopped  by  her  acts,  but  would  the 
government  be  estopped  from  now  contending 
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that  the.  act  of  Congress  which  plaintiff  and 
the  Secretary  of  Interior  proceeded  under 
was  repealed  and  whether  the  Act  of  C!on- 
gress  of  June  21,  1906,  gave  the  Secretary  of 
Interior  authority  to  remove  restrictions. 

If  this  conveyance  la  In  violation  of  sec- 
tion 19  of  the  Act  of  April  26,  1906,  and  the 
restrictions  upon  this  laud  have  been  trans- 
gressed by  this  transaction,  then  the  Secre- 
tary of  Interior  has  authority  in  the  name 
of  the  United  States  government  to  main- 
tain an  action  to  set  aside  this  conveyance. 
Such  was  the  holding  of  the  United  States 
Supreme  Court  in  the  case  of  Hedcman  r. 
United  States,  224  U.  S.  413,  32  Sup.  Ct 
424,  56  Ii.  Ed.  820,  and  U.  8.  v.  Noble, 
237  U.  S.  74,  35  Sup.  Ct  532,  59  h.  Ed.  844. 
Mot  only  could  the  Secretary  of  the  Interior 
in  the  name  of  the  United  States  maintain 
an  action  for  this  purpose,  but  the  decree 
obtained  in  such  an  action  would  be  binding 
upon  the  plaintifF,  although  she  was  not  a 
party  to  the  action.  See  Heckman  v.  U.  S., 
supra. 

The  management  of  Indian  affairs  and 
matters  arising  out  of  Indian  relations  has 
for  years  been  delegated  by  Congress  to  the 
Department  of  Interior,  and  it  has  been  its 
duty  to  construe  the  different  acts  of  Con- 
gress, and  to  execute  them  as  it  construed 
them.  The  policy  of  the  government  toward 
the  Indian  as  to  his  restrictions  has  been 
under  the  direct  supervision  of  the  Dex)art- 
ment  of  Interior. 

[5]  This  was  a  sale  of  plaintiffs  land  at 
her  request,  conducted  at  her  request  by  the 
Department  of  Interior  and  subject  to  its  ap- 
proval, in  accordance  with  certain  acts  of 
Congress,  as  construed  by  the  department 
Could  the  Interior  Department  in  the  name 
of  the  United  States'  successfully  maintain 
an  action  under  these  facts  to  cancel  this 
conveyance  for  the  reason  it  was  in  viola- 
tion of  the  restrictions  imposed  upon  the 
land,  or  would  the  construction  it  placed  up- 
on the  acts  of  Congress  estop  it  from  ques- 
tioning the  title  when  the  sale  was  conducted 
by  it  'and  the  property  rights  of  Innocent 
parties  are  Involved? 

In  5  Enc.  of  U.  S.  Supreme  Court  Reports, 
925,  it  Is  stated : 

"A  party  to  a  contract  csmiot  pronounce  Us 
own  deed  invalid,  although  such  party  be  a 
sovereign  etate." 

On  page  933,  it  is  stated : 

"The  law  of  estoppel  by  deed  applies  against 
the  government,  and  it  cannot  assert  anything 
in  derogation  of  its  grant" 

On  page  1001,  it  is  stated : 

"In  a  proper  case  the  doctrine  of  equitable 
estoppel  applies  against  the  government  wheth- 
er that  of  the  United  States  or  of  the  states." 

In  the  case  of  Iowa  v.  Carr,  191  Fed.  257, 
112  O.  C.  A.  477,  the  court  stated  as  follows: 


"The  equitable  claims  of  a  state  or  nation 
appeal  to  the  conscience  ol  a  chancellor  with 
the  same,  but  with  no  greater  or  less,  force 
than  would  those  of  a  private  citizen,  and, 
barring  the  effect  of  mere  delay,  they  are 
judicable  in  a  court  of  chancery,  to  whose  Ju- 
risdiction the  state  or  nation  voluntarily  snl>- 
mita  them,  by  every  principle  and  rule  of  equity 
applicable  to  the  rights  of  private  dtizens 
under  like  drcamstances." 

In  the  body  of  the  opinion  the  court  stated 
as  follows: 

"They  also  contend  that  etery  sovereignty  U 
exempted  from  the  rule  of  equitable  estoppel. 

"But  the  great  weight  of  authority,  the 
stronger  reasons  and  the  settled  rule  upon  this 
subject  in  the  courts  of  the  United  States,  is 
that  while  mere  delay  does  not  either  tiy 
limitation  or  laches,  of  itself  constitute  a  bar 
to  suits  and  claims  of  a  state  or  of  the  United 
States,  yet,  when  a  sovereignty  submits  itself 
to  the  jurisdiction  of  a  court  of  equity  and 
prays  its  aid,  its  claims  and  rights  are  judicable 
by  every  other  principle  and  rule  of  equity  ap- 
plicable to  the  claims  and  rights'  of  private 
parties  under  similar  circumstances. 

"The  equitable  claims  of  a  state  or  of  the 
United  States  appeal  to  the  conscience  of  a 
chancellor  with  the  same,  but  with  no  greater 
or  less  force  than  would  those  of  an  individual 
under  like  circumstances.  United  States  v. 
Stinson,  197  U.  S.  200,  204,  205,  25  Sup.  Ct 
426,  49  L.  Ed.  724;  United  States  v.  Detroit 
Timber  &  Lumber  Co.,  67  C.  0.  A.  1,  10,  131 
Fed.  668,  677;  United  States  v.  Chicago,  U.  & 
St  P.  By.  Co.  (C.  C.)  172  Fed.  271,  276; 
United  States  v.  Chandler-Dunbar  Water  Pow- 
er Co.,  152  Fed.  25,  26.  27,  37,  38,  40,  41,  81 
C.  C.  A.  221,  222,  223,  233,  234,  236,  237;  Unit- 
ed States  v.  Stinson,  125  Fed.  907,  010,  60  C. 
C.  A.  615,  616;  Herman  on  Estoppel,  S|  676, 
677;  State  of  Michigan  v.  Jackson,  L.  &  S.  R. 
Co.,  16  C.  C.  A.  345,  351,  69  Fed.  116,  122; 
State  V.  Flint  &  P.  M.  R.  Co.,  89  Mich.  481, 
51  N.  W.  103,  106;  United  SUtes  v.  California 
&  Oregon  Land  Co..  148  U.  S.  31,  41,  13  Snp. 
Ct.  458,  37  L.  Ed.  354;  Carr  v.  United  Statea, 
98  U.  S.  433,  438,  25  L.  Ed.  209;  United  States 
T.  Wallcer  (C.  C.)  139  Fed.  409,  411,  412,  413: 
United  States  v.  Williamette  Valley  &  G.  M. 
Wagon  Road  Co.  (C.  C.)  65  Fed.  711,  717;  At- 
torney General  v.  Central  Railway  Co.,  68  N. 
J.  Eq.  198,  59  AO.  348." 

The  qneatlon  of  estoppel  against  the  Unit- 
ed States  government  was  discussed  in  the 
case  of  Titus  V.  U.  S.,  20  Wall.  475,  22  h. 
Ed.  400.  In  that  case  the  United  States  was 
seeking  to  recover  from  Titus  certain  money 
paid  to  him  by  the  agency  of  the  govern- 
ment for  informing  against  certain  lands 
that  had  been  used  and  employed  as  aid  In 
the  rebellion  during  the  Civil  War.  Titus 
Informed  against  the '  land  under  the  con- 
fiscation Act  of  August  6,  1861  (12  Stat  319 
[Comp.  St  §i  10150,  10151,  10153),  and  the 
Attorney  General  in  the  name  of  the  United 
States  brought  proceedings  to  confiscate  the 
land,  obtained  a  Judgment  confiscating  the 
same,  and  advertised  and  sold  tlie  land  un- 
der that  Judcment    Tltua  was  paid  his  part 
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of  the  proceeds,  as  an  Informer.  The  gov- 
ernment sought  to  recoTer  back  the  proceeds 
paid  to  Titns,  holdhig  the  land  had  been 
deeded  to  the  Oonfederacy,  and  the  Act  of 
Augxist  6,  1861,  did  not  apply  to  this  class 
and  character  of  land,  bnt  only  applied  to 
land  used  by  private  individuals,  and  not  to 
the  public  property  of  the  Confederacy.  As 
to  the  validity  of  the  proceeding  condemn- 
ing the  land,  the  court  said: 

"An  informer,  to  entitle  himself  to  the 
statutory  reward  for  his  service,  must  inform 
against  property  which  is  the  subject  of  ju- 
dicial condemnation.  There  can  be  nothing  to 
divide  if  there  is  nothing  to  condemn.  In  this 
case  the  land,  when  informed  against,  was  al- 
ready the  property  of  the  United  States.  The 
title  bad  passed  by  the  completed  conquest. 
There  was  nothing  to  reach  by  judicial  process. 
Information,  in  the  statutory  sense,  could  do 
no  good." 

Titus  pleaded  the  government  was  estop- 
ped after  confiscating  the  land  and  paying 
him  his  proceeds,  from  seeking  to  recover 
the  same  back.  The  Supreme  Court  held 
that  the  government  was  not  estopped  from 
maintaining  the  action  against  Titus.  In 
discussing  the  question  of  the  sale  of  the 
land  under  this  Judgment,  which  Judgment 
was  In  fact  a  nullity,  and  whether  the  gov- 
ernment would  be  estopped  as  against  the 
purchaser  at  that  sale,  the  court  used  this 
language: 

"Very  different  questions,  and  very  different 
principles  of  estoppel,  will  have  to  be  consid- 
ered if  the  United  States  or  the  Commissioner 
shall  ever  attempt  to  assert  title  against  the 
purchasers  at  the  sale.  They  claim  under  the 
sale,  and  have  paid  their  money  in  consequence 
of  the  offer  of  the  United  States  to  sell  in 
that  way." 

It  would  seem  that,  if  estoppel  could  ever 
be  pleaded  against  the  United  States  gov- 
ernment, the  facts  in  this  case  warrant  that 
plea.  In  the  case  of  Heckman  v.  U.  8., 
Justice  Hughes,  speaking  for  the  court,  stat- 
ed as  follows: 

"The  restrictions  were  set  forth  in  public 
laws,  and  were  matters  of  general  knowledge. 
Those  who  dealt  with  the  Indians  contrary  to 
these  provisions  are  not  entitled  to  insist  that 
they  should  keep  the  land  if  the  purchase  price 
is  not  repaid,  and  thus  frustrate  the  policy  of 
the  statute."  United  States  v.  Trinidad  Coal 
A  Coking  Co.,  137  U.  8.  160,  170,  171,  11  Sup. 
Ot  B7,  34  L.  Ed.  640,  ©44. 


[•]  The  above  case  lays  down  the  general 
rule  and  the  reason  for  asserting  the  broad 
iwlndple  that  equitable  estoppel'  does  not 
apply  to  restricted  Indians  when  the  sale  of 
restricted  lands  is  Involved,  but  this  general 
rule  does  not  apply  where  the  governmental 
agency  whose  duty  it  is  to  construe  the  acts 
<^  Congress,  and  has  general  supervision 
over  Indian  matters,  has  construed  the  stat- 
utes to  authorize  a  sale  of  the  allotment 
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upon  approval  of  the  Secretary  of  Interior, 
and  the  department  has  conducted  the  sale 
and  the  party  who  purchased  acted  in  good 
faith  and  relied  upon  that  construction.  A 
different  rule  must  apply  to  those  persons 
who  have  dealt  with  the  Indian  and  with 
the  Department  of  Interior  in  accordance 
with  the  construction  the  Department  has 
placed  upon  the  acts  of  Congress,  than  to 
those  parties  who  have  dealt  with  the  Indian 
in  violation  of  the  construction  placed  upon 
the  acts  of  Congress  by  the  Interior  Depart- 
ment. In  the  last  class  of  cases,  the  party 
is  violating  the  policy  of  the  government 
that  was  enacted  to  protect  the  Indian  and 
has  failed  to  follow  the  construction  placed 
upon  the  acts  of  Congress  by  the  department. 
In  the  first  class  of  cases,  ,the  party  is  fol- 
lowing the  policy  of  the  government  and 
the  conatmction  placed  upon  the  acts  of 
Congress  by  the  department  whose  duty  it 
was  to  execute  them.  The  fact  that  estop- 
pel  would  not  apply  In  the  cases  where  the 
party  has  openly  violated  the  policy  of  the 
government  can  be  no  reason  nor  even  an 
authority  to  support  the  doctrine  that  when 
parties  deal  with  the  Indian  through  the 
Department  of  Interior,  and  In  accordance 
with  its  construction  of  the  law,  they  should 
not  be  protected.  It  certainly  was  never  in- 
tended by  Congress  that  when  a  restricted 
Indian  applied  to  the  Secretary  of  Interior 
for  permission  to  sell  his  land  under  the  Act 
of  March  3,  1903,  for  town-site  purposes, 
and  by  the  Joint  action  of  the  Indian  and 
the  Secretary  of  Interior  makes  the  sale  in 
accordance  with  the  provisions  of  the  act 
of  Congress,  and  received  the  fair  value  of 
the  land,  which  was  paid  to  the  department, 
and  with  full  knowledge  npon  the  part  of  the 
Indian,  and  the  governmental  agency,  that 
the  purchaser  would  place  the  land  upon 
the  market  for  sale  for  town-site  purposes, 
and  the  land  would  be  improved  and  sold  to 
the  public  for  homes,  that  the  Indian  nor 
the  Secretary  of  Interior  could  stand  idly  by 
for  13  years  and  see  valuable  improvements 
placed  upon  the  land  and  then  be  hoard  to 
say:  Our  construction  of  the  act  of  Congress 
was  wrong.  We  now  se^  to  recover  from 
yon  and  your  assignees  the  land  with  all 
the  improvements,  that  you  have  placed 
thereon. 

[7, 1]  The  Supreme  Court  of  Washington, 
in  the  case  of  Little  Bill  v.  Swanson,  64 
Wash.  650,  117  Pac.  4S1,  in  the  body  of  the 
opinion,  used  this  language: 


"Statutes  of  the  United  States  providing  for 
allotment  of  Indian  lands  and  patents,  with 
restrictions  npon  alienation,  were  enacted  to 
protect  Indians  from  schemes  and  fraudulent 
practices  of  white  men,  not  to  aid  in  the  un- 
conscionable and  inequitable  enforcement  of 
stale  claims,  to  the  injury  of  innocent  parties 
who  in  good  faith,  for  value,  and  by  regular 
procedure  have  purchased  allotted  Indian  lands 
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throagh  the  Interior  Department  of  the  United 
States." 

The  Supreme  Court  of  the  United  States 
dted  the  above  case  In  the  case  of  Jacobs  v. 
Prichard,  supra,  although  It  made  no  refer- 
ence to  the  question  of  estopp^  or  to  the  lan- 
guage used. 

■  The  United  States  Supreme  Cowtt  applied 
the  doctrine  of  laches  to  an  Indian  where  it 
would  have  been  Inequitable  to  have  made 
a  different  aK>lication  in  the  case  of  Felix 
V.  Patrick,  145  U.  S.  317,  12  Sup.  Ct.  862, 
36  !•.  Ed.  719.  The  court  stated,  in  sub- 
Stance: 

"That,  in  view  of  all  the  circumstances  it 
would  be  inequitable  to  disturb  the  disposition 
made  of  the  case  below." 

The  land  had  become  a  part  of  the  city  of 
Omaha,  and,  although  the  time  intervening 
was  30  years,  still  the  Indians  seeking  re- 
covery were  nonresidents  of  Nebraska  and 
resided  in  Minnesota,  and  under  tribal  rela- 
tions and  by  reason  thereof  could  not  main- 
tain an  action  in  the  federal  courts  for  the 
possession  of  the  land  until  1887,  or  al>out 
the  time  of  bringing  the  action,  and,  al- 
though the  transaction  was  coupled  with 
fraud  amounting  to  forgery,  still  the  court 
said  the  land  is  now  intersected  by  streets, 
subdivided  into  lots  and  blocks,  and  largely 
occupied  by  purcliasers  who  bought  upon  the 
strength  of  Patrick's  title  and  erected  build- 
ings upon  their  property.  The  court  In  the 
concluding  paragraph  of  the  opinion  says: 

"The  decree  prayed  for  in  this  case,  if  grant- 
ed, would  offer  a  distinct  enconragement  to  the 
purchase  of  similar  claims,  which  doubtless 
exist  in  abundance  through  the  Western  Terri- 
tories, •  *  •  and  would  result  in  the  unset- 
tlemeat  of  large  numbers  of  titles  upon  which 
the  owners  have  rested  in  assured  security  for 
nearly  a  generation." 

In  the  case  of  U.  S.  v.  Smith  (D.  O.)  266 
Fed.  740,  it  was  said: 

"It  is  a  well-recognized  rule  for  the  construc- 
tion of  statutes  that  the  terms  employed  by 
the  Legislature  are  not  to  receive  an  Inter- 
pretation wliich  conflicts  with  acknowledged 
principles  of  justice  and  egaity,  if  another 
sense,  consonant  with  those  principles,  can  be 
reasonably  given  to  them,  unless  the  expressed 
intent  is  so  clear  as  to  remove  it  from  the 
domain  of  the  application  of  rules  of  con- 
struction. This  rule  should  also  apply  to  legis- 
lation by  Congress  relating  to  Indians,  when 
at  the  same  time  the  expressed  public  policy 
of  the  government  towards  such  wards  is  fol- 
lowed. Such  policy  is  that  such  wards  shall  be 
under  the  direct  supervision  of  the  Department 
of  thfe  Interior." 

-  Tlie  former  opinions  of  this  court  are  not 
la  conflict  with  the  views  herein  expressed, 
for  the  reason  in  all  of  those  cases  the 
transaction  under  consideration  was  one  in 


violation  of  the  express  public  policy  of  the 
government  in  dealing  witli  the  restricted 
Indian,  while  in  the  instant  case  the  trans- 
action was  in  accord  witli  the  public  policy 
of  the  government  and  the  transaction  was 
conducted  through  the  Department  of  In- 
terior which  has  supervision  and  control 
over  Indian  matters.  If  tbe  government 
would  be  estopped,  then  the  plaintiff  would 
be  also,  for  the  principle  upon  whidi  the 
doctrine  of  estoppel  does  not  apply  to  an 
Indian  regarding  her  restricted  land,  can 
have  no  application,  when  the  Department 
of  Interior,  whose  duty  it  is  to  supervise  and 
control  these  Indian  matters  has  been  the 
moving  party  in  the  sale  of  the  Indian's 
land. 

We  therefore  conclude:  First,  tliat  the 
Act  of  March  3,  1903,  was  not  r^iealed  by 
the  Act  of  April  26,  1906. 

Second,  that  the  contemporaneous  orm- 
structlon  by  the  Department  of  InterlOT  of 
the  Act  of  March  3,  1903,  and  the  Act  of 
April  26.  1906.  and  the  Act  of  June  21,  1906. 
was  not  manifestly  incorrect,  and  no  great 
public  question,  right,  or  interest  is  involv- 
ed, and  under  the  facts  in  this  case  that  oon- 
strnction  is  binding  on  the  court. 

Third,  that  under  the  facts  In  this  case 
plaintiff  is  now  estopped  by  her  deed  from 
maintaining  this  action. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  plain- 
tiff's petition. 

All  the  Justices  concur. 


C85  Okl.  -^t 
OKLAHOMA  GAS  &  ELECTRIC  CO.  et  al. 
V.  OKLAHOMA  NATURAL  GAS  CO.  et  al. 

(No.  11778.) 

(Supreme  Court  of  Oklahoma.    Feb.  1,  1021.) 

(BvUabut  iy  the  Court.) 

1.  Pubiio  service  commissions  «=37— Pablle 
service  corporation's  contracts  are  subject  ts 
commission's  supervision  when  Impairing  ob- 
ligations  to  the  pubiio. 

Public  service  corporations  have  a  right  to 
enter  into  contracts  between  themselves,  but 
such  contracts  are  subject  to  the  control  and 
supervision  of  the  Corporation  Commission,  if 
they  are  unconscionable,  oppressive  and  im- 
pair the  obligation  of  the  public  service  cor- 
porations in  the  discharge  of  their  public  duty 
to  the  public. 

2.  PuUio  servloe  commissions  4s»l4— Ooryora- 
tion  Commission's  Jurisdiotion  does  net  d»- 
pend  upon  form  and  suflloieaey  of  pleadlnas, 
the  test  being  the  relief  granted. 

The  jurisdiction  of  the  Corporation  (Tom- 
mission  does  not  depend  upon  the  form  or  suffi- 
ciency of  any  pleading;  the  test  being,  not 
the  relief  prayed  for,  bat  that  granted,     (a) 
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It  is  not  essential  for  petition  to  be  filed  with 
the  Corporation  Commission,  but  that  notice 
shall  be  had  on  the  company  or  corporations  to 
be  affected. 

3.  Prohibition  «s>6(2)— Will  not  fie  to  prevent 
Corporation  Commission  from  inquiring  into 
ooRtraots  between  public  service  corporations 
Jeopardizing   publlo  service  obligations. 

Writ  of  prohibition  will  not  lie  to  enjoin 
the  Corporation  Commission  from  proceeding 
to  inquire  into  contracts  entered  into  between 
public  service  corporations,  when  said  contracts 
may  be  unconscibnable,  oppressive,  and  impidr 
the  obligation  of  the  public  service  corpora- 
tions in  the  disdiatf  e  of  their  duty  to  the  pub- 
Uc. 

Agreed  case.  Application  by  tbe  Oklahoma 
Gas  &  Electric  Company,  the  Muskogee  Gas 
&  Electric  Company,  the  El  Reno  Gas  & 
Electric  Company,  and  the  E^nld  Electric  & 
Gas  Company,  for  writ  of  prohibition  to  Cor- 
poration Commission.     Writ  denied. 

Paul  Rclss  and  Owen  &  Flynn,  all  of  Okla- 
homa City,  for  plaintiffs. 

E.  S.  Ratliff,  of  Oklahoma  City,  for  Cor- 
poration Commission. 

Ames,  Chambers,  Lowe  &  Richardson, 
of  Oklahoma  City,  as  amlci  curl»  for  Okla- 
homa Natural  Gas  Co. 

McNeill,  J.  This  is  an  agreed  case  filed 
pursuant  to  section  5303,  Revised  Laws  1910, 
by  the  Oklahoma  Gas  &  Electric  Company,  a 
corporation,  and  other  corporations,  as  plain- 
tiffs and  the  Oklahoma  Natural  Gas  Com- 
pany, a  corporation,  and  the  Corporation 
Commission  of  this  state  as  defendants. 

The  plaintiffs  are  public  service  corpora- 


that  of  the  Oklalioma  Gas  &  Electric  Compa- 
ny, and  we  will  not  mention  their  contracts, 
as  the  determination  of  the  one  question  de- 
termines tbe  rights  of  all  the  parties. 

On  the  10th  day  of  August,  1920,  the  Okla- 
homa Natural  Gas  Company  filed  a  petition 
with  the  Corporation  Commission  asking  the 
Corporation  Commission  to  fix  what  is  known 
as  a  city  gate  rate,  and  permit  it  to  furnish 
tbe  Oklahoma  Gas  &  Electric  Company  gas 
under  a  city  gate  rate,  instead  of  under  its 
percentage  contract,  and  for  the  commis- 
sion to  ascertain  the  value  of  the  property 
of  the  Oklahoma  Natural  Qas  Company  and 
fix  a  reasonable  city  gate  rate  to  be  charged 
the  Oklahoma  Gas  &  Electric  Company  for 
the  gas  received  by  it  from  tbe  Oklahoma 
Natural  Gas  Company. 

It  is  the  contention  of  the  Oklahoma  Nat- 
ural Gas  Company  that  the  Corporation 
Commission  has  authority  to  fix  said  city 
gate  rate  in  lieu  of  the  percentage  contract, 
which  expires  May  22,  1927,  upon  the  theory 
that  said  contracts  are  subject  to  the  super- 
Intending  power  and  Control  of  tbe  state  in 
that  they  affect  the  public's  Interest.  It  la 
contended  by  the  plaintiff  herein  that  the  re- 
lation between  the  Oklahoma  Natural  Gas 
Company  and  the  local  company  Is  contrac- 
tional,  that  of  principal  and  agent,  s^ler  and 
purchaser,  and  the  state  has  no  Jurisdiction 
to  alter  or  impair  the  terms  of  the  contract 
between  said  parties ;  it  being  admitted  that, 
prior  to  the  execution  of  the  contract,  the 
parties  sustained  no  relation  toward  each 
other  and  there  was  no  duty  for  one  to  con- 
tract with  the  other.  The  plaintiff  contends 
that  the  changing  of  the  terms  of  tbe  cdn- 
tions  owning  franchises  In  Oklahoma  City   tract  would  be  in  violation  of  section  16,  ar- 


and  other  cities,  and  are  engaged  in  distrib- 
uting and  selling  gas  to  the  citizens.  Vhe  >k- 
lahoma  Natural  Gas  Company  is  a  public 
service  corporation  engaged  in  producing, 
furnishing,  and  selling  natural  gas. 

This  controversy  arises  over  a  contract  ex- 
ecuted on  the  22d  day  of  May,  1907,  between 
the  Oklahoma  Natural  Gas  Company  and  the 
Oklahoma  Gas  &  Electric  Company,  wherein 
the  CMilahoma  Natural  Gas  Company  was 
to  sell  gas  and  deliver  it  into  the  pipe  lines 
of  the  Oklahoma  Gas  &  Electric  Company  in 
this  city,  and  was  to  receive  therefor,  gen- 
erally two-thirds  of  the  gross  amount  col- 
lected by  the  Oklahoma  Gas  &  Electric  Com- 
pany from  Its  consumers;  said  contract  to  be 
in  force  for  a  period  of  20  years.  The  Okla- 
homa Natural  Gas  Company  has  furnished 
gas  to  the  Oklahoma  Gas  &  Electric  Company 
under  tbe  terms  of  said  written  contract,  and 
the  Oklahoma  Gas  &  Electric  Company  has 
sold  the  same  to  the  citizens  and  collected 
therefor  and  settled  with  the  Oklahoma  Nat- 
ural Gas  Company  according  to  the  terms  of 
said  contract  up  to  the  present  time.  The 
status  of  the  other  plaintiffs  is  similar  to 


tide  9  of  the  Constitution  of  this  state,  and 
section  10,  article  1  of  the  Constitution  of 
the  United  States,  which  forbids  any  state 
passing  any  law  impairing  the  obligation  of 
a  contract,  and  in  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States  prolilblting  the  taking  of  property 
without  due  process  of  law. 

The  plaintiff  filed  a  demurrer  to  the  peti- 
tion of  the  Oklahoma  Natural  Gas  Company, 
which  demurrer  was  overruled  by  the  Corpo- 
ration Commission,  and  It  is  alleged  that  the 
Corporation  Commission  will  proceed  to  hear 
evidence  regarding  the  petition  of  tlio  Okla- 
homa Natural  Gas  Company,  and  the  plain- 
tiffs have  no  speedy  and  adequate  remedy  at 
law. 

[1]  The  question  involved  in  this  contro- 
versy Is:  Whether  the  Cori>oratlon  Commis- 
sion tias  power  to  inquire  into  the  terms  of 
the  contract  between  the  Oklahoma  Natural 
Gas  Company  and  the  Oklahoma  Gas  &  Elec- 
tric Company,  and,  if  the  contract  affects  the 
public  interest,  would  the  Corporation  Com- 
mission have  power  or  authority  to  change 
the  terms  of  the  same. 
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We  think  the  rule  may  be  stated  as  fol' 
lows :  Public  Service  Corporations  have  a 
right  to  enter  into  contracts  between  them- 
selves, and  their  contracts  are  not  subject 
to  control  or  supervision  of  the  Corporation 
Commission,  unless  said  contracts  are  uncon- 
scionable, oppressive,  and  impair  the  obli- 
gation of  the  public  service  corporation  to 
discharge  its  public  duty  as  a  public  service 
corporation  to  the  publia  This  contention 
is  supported  by  the  holding  in  tbe  following 
cases:  Dubuque  &  Sioux  City  R.  Co.  v.  Rich- 
mond, 19  Wall.  584,  22  L.  Ed.  173;  State  ex 
reL  Corp.  Comm.  v.  Seaboard  Air  line  Ry. 
Co.,  173  N.  C.  413,  92  S.  E.  160,  P.  U.  R. 
1917E,  p.  927;  Allen  &  Lewis  v.  Ore  R.  & 
Nav.  Co.  (C.  C)  98  Fed.  16 ;  8.  F.,  Pres.  & 
Phe.  Ry.  Co.  v.  Grant  Bros.,  228  U.  S.  177, 
33  Sup.  Ot  474,  67  I/.  Ed.  787;  Newport  News 
I/.  &  W.  Co.  V.  Peninsula  Pure  Water  Co., 
107  Va.  695,  59  S.  B.  1099;  A.,  T.  &  S.  F. 
Ry.  Co.  V.  R.  R.  Com.,  173  CaL  677,  160  Pac. 
82^,  2  A.  L.  R.  975;  Minneapolis  &  St.  L. 
R.  Co.  V.  Minnesota,  186  TJ.  S.  257,  22  Sup.  Ct 
900,  46  Ia  Bd.  1151;  PhiladelphU,  Balti- 
more &  Washington  R.  Co.  v.  Schubert,  224 
U.  S.  603,  82  Sup.  Ct  689,  66  L.  Ed.  911; 
Grand  Trunk  R.  Co.  v.  R.  R.  Commission  of 
Indiana,  221  U.  S.  400,  31  Sup.  Ct  537,  55 
h.  Ed.  786. 

The  Supreme  Court  of  North  Carolina  dis- 
cussed both  principles  in  the  case  of  State 
ex  reL  Corp.  Com.  v.  Seaboard  Air  line  Ry. 
Co..  173  N.  C.  413,  92  S.  E.  160  as  fdUows: 

"It  is  undoubtedly  true,  as  contended  by  pe- 
titioner, that  public  service  corporations  can- 
not by  contracting  among  themselves  deprive 
the  state  of  its  right  to  exerdse  its  police 
power  In  the  interest  of  public  safety.  If  the 
contract  does  not  adequately  protect  the  public, 
then  the  police  power  may  be  used  to  the  full 
extent  necessary  to  require  the  contracting  par- 
ties, notwithstanding  the  contract  to  conform 
to  every  requirement  necessary  for  the  public 
safety.  But  under  the  guise  of  an  exercise  of 
the  police  power  of  the  state,  the  courts  can- 
not deprive  a  citizen  of  property  or  contract 
rights  that  have  no  tendency  to  Injure  the 
public  health,  morals,  safety,  or  general  wel- 
fare. As  said  in  Kansas  City  So.  R.  Co.  v. 
Kaw  VaUey  Drainage  Dist,  233  U.  8.  75,  34 
Sup.  Ct  564,  68  L.  Ed.  857: 

"The  decisions  also  show  that  a  state  cannot 
avoid  the  operation  of  *  •  •  [The  14th 
Amend.]  by  simply  invoking  the  convenient 
apologetics  of  the  police  power."  See,  also, 
Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273, 
31  L.  Ed.  205;  Eubank  v.  Richmond,  226  U.  S. 
137,  33  Sup.  Ct  76,  57  L.  Ed.  156,  42  L.  R.  A. 
(N.  B.)  1123,  Ann.  Cas.  1914B,  192." 

[2]  The  plalntifr  contends  that  the  petition 
of  the  Oklahoma  Natural  Gas  Company  does 
not  meet  the  above  requirements,  as  it  does 
not  disclose  in  ^hat  manner  the  public  is 
interested,  and  plalntifF  is  not  Asking  for  an 
increase  in  a  gas  rate,  and  the  same  does 
not  state  a  cause  of  action.     If  the  same 


particularity  is  required  in  pleading  before 
the  Corporation  Commission,  as  is  required 
before  the  courts  of  this  state,  this  couteu- 
tlon  may  be  well  founded,  but  the  Jurisdic- 
tion of  the  Corporation  Commission  does  not 
depend  upon  the  pleadings.  The  Legislature 
has  prescribed  no  procedure  and  made  no 
provision  for  pleadings  to  be  filed  with  the 
Corporation  Commission  nor  Is  it  eesoitial 
that  pleadings  be  filed  with  the  Corporation 
Commission  before  the  Corporation  Commis- 
sion has  Jurisdiction  over  "publio  utilities. 
Such  was  the  holding  of  this  court  in  the 
case  of  St  Louis  &  S.  F.  R.  Co.  v.  Miller,  31 
Okl.  801,  123  Paa  1047,  where  the  court 
stated  as  follows: 

"The  jurisdiction  ot  the  Corporation  Com- 
mission does  not  depend  upon  the  form  or  suf- 
ficiency of  any  pleading;  the  test  being,  not  the 
relief  prayed  for,  but  that  granted,  (a)  It  is 
not  essential  for  any  petition  to  be  filed,  but 
that  notice  shall  be  bad  on  the  company  or  cor- 
porations to  be  ai^ected." 

[3]  By  applying  the  same  rule  to  the  case 
at  bar,  this  being  an  a  {plication  for  writ  of 
prohibition.  It  is  not  a  question  of  whether 
the  petition  states  facts  that  entitle  the  Ok- 
lahoma Natural  Gas  Company  to  relief,  but 
it  is  a  question  of  whether  the  Corporation 
Commission  has  Jurisdiction,  under  any  cir- 
cumstances, to  exercise  a  supervisory  control 
over  the  contract  If  said  contracts  are  "un- 
conscionable, oppressive,  and  by  reason  of 
said  fact  either  of  the  public  service  corpo- 
rations would  be  unable  to  discharge  its  du- 
ties to  the  public  by  reason  thereof. 

Having  reached  this  conclusion,  it  neces- 
sarily follows  that  the  writ  should  be  denied. 

All  the  Justices  concur. 


(85  Okl.  2441 

BOWLES,   Mayor,  v.  PERKINSON. 

(No.   12619.) 

(Supreme  Court  of  Oklahoma.    March  2L, 
1922.) 

fBi/Uahiu  bv  the  Court.) 

1.  Mandamus  <s=9l02(!)— Wilt  lie  to  compel  am 
executive  officer  to  perform  a  mere  miais- 
terial  duty  which  the  law  requires  of  him. 

A  writ  of  mandamus  may  lawfully  issue, 
from  a  court  having  jurisdiction,  to  compel  an 
executive  ofScer  to  perform  a  mere  ministerial 
duty,  which  does  not  call  for  the  exercise  of 
his  judgment  or  discretion,  but  whidi  the  law 
gives  him  the  power  and  imposes  on  him  the 
duty  to  do. 

2.  Mandamus  «=s>l72— Where  averments  In  al- 
ternative writ  are  suffioient  for  the  relief 
sought,  and  the  return  doe*  not  state  de- 
fense, a  peremptory  «|rrit  may  be  granted 
without  hearing  testimony. 

In  mandamus  proceedings,  where  the  aver- 
ments in  the  alternative  writ  are  snfSdent  to 
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antliorize  tbe  relief  soaght,  and  the  return  of 
the  respondent  does  not  state  a  defense,  it  is 
not  error  for  the  trial  court  to  grant  the  per- 
emptory writ  without  hearing  testimony. 

Appeal  from  District  Court,  Bryan  Coun- 
ty; Geo.  S.  Marsh,  Judge. 

Action  by  W.  H.  Perlcinson  against  R.  P. 
Bowles,  as  Mayor  of  Durant,  for  writ  of 
mandamus.  Judgment  upon  the  pleadings, 
and  the  defendant  appeals.    Affirmed. 

Hatcbett  &  Ferguson  and  Deck  &  Newman, 
all  of  Durant,  for  plaintiff  in  error. 

McPherren  &  Cochran  and  Hayes  &  Mc- 
intosh, all  of  Durant,  for  defendant  In  error. 

McXBHLL,  J.  W.  M.  Perklnson  commenc- 
ed this  action  tn  the  district  court  of  Bryan 
county  against  R.  P.  Bowles,  mayor  of  Dur- 
ant, for  a  writ  of  mandamus  to  compel  said 
mayor  to  Issue  and  sign  certain  warrants  in 
payment  of  two  claims  that  had  been  regu- 
larly allowed  by  the  city  council  of  Durant. 
The  petition  alleges  in  substance  that  plain- 
tiff filed  with  tbe  city  council  of  Durant  bis 
claims,  giying  the  number  of  said  claims 
for  salary  as  water  superintendent  for  tbe 
month  of  May,  1921,  and  for  the  m6nth  of 
June,  1921,  which  claims  were  duly  allowed 
by  the  city  council,  and  the  city  clerk  had 
Issaed  warrants  for  said  claim,  but  tbe  may- 
or refused  to  sign  and  have  the  clerk  at- 
test the  same.  The  district  court  issued  the 
alternative  writ,  and  defendant,  Bowles,  filed 
his  return,  and  as  reasons  for  not  signing 
said  warrants  states:  First,  that  Perklnson 
had  never  been  selected,  chosen,  or  appointed 
as  water  superintend/enll  since  the  1st  of 
May,  1921;  second,  that  charges  of  incom- 
petency and  dereliction  had  been  preferred 
against  the  water  superintendent,  and  the 
mayor  had  suspended  Perklnson,  and  claim- 
ant had  never  demanded  trial  and  is  still 
suspended;  third,  that  the  warrants  are  so 
drawn  that  it  would  make  it  a  crime  for  the 
mayor  to  sign  the  same;  fourth,  that  the 
water  superintendent  has  drawn  ezcessiye 
salary  in  the  past  in  the  sum  of  $2,900.  De- 
fendant admitted  that  be  is  mayor. 

Motion  was  made  to  quash  and  dismiss 
the  writ,  which  was  denied.  The  court  made 
an  order,  requiring  the  defendant  to  set  out 
the  charges  filed  against  the  water  superin- 
tendent, and  it  was  admitted  in  open  court 
that  no  charges  were  filed  by  any  one,  ex- 
cept the  mayor  made  certain  oral  charges 
himself,  and  then  made  an  order  attempting 
to  suspend  the  water  superintendent.  Mo-. 
tl<Mi  was  made  for  judgment  on  the  plead- 
ings, which  was  sustained.  From  said  judg- 
ment the  defendant  has  ai^)ealed. 

[1,  I]  The  ■  only  question  presented  is 
whether  the  return  of  the  mayor  stated  a 
defense.  In  determining  whether  tbe  return 
stated  any  defense  on  behalf  of  the  mayor  it 
wiU  be  necessary  to  first  consider  the  duties 
of  tbe  mayor  in  signing  warrants  drawn  up- 


on the  city  treasurer,  whether  said  duties 
are  ministerial  or  require  the  exercise  of 
discretion  or  Judgment.  Section  603,  R.  h. 
1910,  provides  for  presenting  claims  against 
the  city,  and  empowers  the  city  council  to 
audit  and  allow  said  claims.  Section  562,  R. 
L.  1910,  makes  it  the  duty  of  the  mayor  to 
sign  orders  and  warrants  drawn  upon  the 
treasurer  for  money,  and  for  him  to  require 
the  city  clerk  to  attest  the  same,  and  aflBx 
the  seal  of  the  city  thereto  and  keep  an  ac- 
curate record  thereof  in  a  book  provided  for 
that  purpose.  There  is  no  section  of  the 
statute  that  has  been  called  to  our  attention 
that  authorizes  or  empowers  the  mayor  to 
audit  claims  or  reject  them  after  the  same 
has  been  allowed  by  the  city  counclL  The 
liCgislature  has  seen  fit  to  Invest  the  power 
of  auditing  and  allowing  claims  in  the  city 
council.  The  mayor's  duties  In  signing  war- 
rants are  very  similar  to  those  of  county 
clerk's  in  attesting  warrants  of  the  county.  • 

The  powers  and  duties  of  the  city  coun- 
cil in  allowing  claims  against  the  city  are 
almost  Id^tlcal  with  the  powers  and  duties' 
of  the  board  of  county  commissioners  in  al- 
lowing claims  against  the  county.  This 
court  upon  several  occasions  has  held  tbe 
acts  of  the  county  clerk  in  attesting  war- 
rants is  purely  ministerial,  after  the  county 
commissioners  have  audited  and  allowed  the 
claims.  Cases  upon  this  question  are  re- 
viewed in  the  case  of  Bodine  v.  McDanlel 
Auto  Co.  (Okl.  Sup.)  170  Pac.  899,  and  Estus 
County  Clerk  v.  State  (Okl.  Sup.)  20O  Pac' 
1002 ;  Clark,  State  Highway  Comm.,  v.  War- 
ner County  Clerk  (Okl.  Sup.)  204  Pac.  929, 
decided  January  24,  1922,  not  officially  re- 
ported. In  the  above  cases  this  court  held 
in  substance  that  the  duty  to  audit  and  al- 
low claims  was  in  the  board  of  county  com- 
missioners, and,  after  the  claims  had  been 
regularly  presented  and  allowed,  the  attest- 
ing the  warrant  was  purely  a  ministerial 
act  Having  reached  this  conclusion,  the 
defense  of  whether  Perklnson  had  been  se- 
lected or  appointed  as  water  superintendent 
were  matters  that  were  adjudicated  by  the 
council  In  allowing  the  claim.  The  power 
to  appoint  or  employ  the  water  superintend- 
ent is  in  the  city  council.  Section  476,  R  L. 
1910.  The  question  of  whether  he  was  tem- 
porarily suspended  by  the  mayor  was  also  a 
question  that  was  necessarily  adjudicated  at 
ttie  time  of  allowing  the  claim.  The  de- 
fense that  the  water  superintendent  had 
drawn  an  excessive  salary  in  the  past  was 
not  a  question  for  a  ministerial  officer  to 
raise,  he  had  no  duty  in  auditing  and  al- 
lowing the  claims  after  the  same  had  been 
allowed  by  the  council. 

The  only  defense  that  deserves  consideration 
is  the  defense  that  the  warrant  was  so  drawn 
that  it  would  make  it  a  crime  for  the  maym:  to 
sign  it;  it  being  contended  that  the  warrant 
failed  to  disclose  upon  its  face  the  amount  in 
the  fund  upon  which  tbe  warrant  was  drawn. 
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ar  the  amount  of  appropriation  that  had  been 
made  to  pay  the  same.  The  mayor  does  not 
plead  as  a  defense  that  there  were  no  funds 
to  pay  this  warrant;  but  simply  the  warrant 
does  not  disclose  this  fact.  Section  662,  R. 
U  1910,  places  the  duty  upon  the  mayor  to 
sign  the  warrants,  and  it  Is  bis  duty  to  re- 
quire the  city  clerk  to  attest  the  same  and 
keep  an  accurate  record  thereof.  The  stat- 
ute does  not  proride  who  'shall  prepare  the 
warrant,  and  if  the  warrant  is  not  properly 
prepared,  and  If  we  concede  It  Is  the  duty  of 
the  city  clerk  to  prepare  the  warrant,  It  be- 
comes the  duty  of  the  mayor,  under  the 
above  section  of  the  statute,  to  require  him 
to  prepare  It  tn  proper  form.  Although  no 
statute  Is  called  to  our  attention  that  re- 
quires the  clerk  to  prepare  the  warrant.  It 
would  seem  It  was  the  duty  of  the  clerk  to 
prepare  the  warrant  under  the  orders  of 
the  mayor,  and.  If  the  clerk  did  not  prepare 
U  in  proper  form,  the  mayor  should  take 
steps  to  require  the  clerk  to  perform  his 
du^. 

Numerous  cases  are  cited  upon  the  ques- 
tion of  whether  an  officer  who  is  temporarily 
suspended  is  entitled  to  his  salary,  and 
whether  the  city  can  plead  an  offset  against 
the  claim  of  a  party  who  filed  the  bill.  Ttiese 
questions  might  be  presented  to  the  dty 
council,  and  it  might  refuse  to  pay  or  allow 
the  bill  on  these  grounds.  Those  questions 
are  for  the  consideration  of  the  dty  coundl 
in  auditing  and  allowing  the  claims.  These 
vare  not  que8tl<xiB  that  can  be  raised  by  an 
executive  officer  in  performing  a  ministerial 
duty. 

The  mayor  is  the  chief  officer  of  the  dty, 
presides  over  the  dty  coundl,  and  neces- 
sarily presides  over  the  city  coundl  when 
th^  audit  and  allow  bills  the  same  as  the 
chairman  of  the  board  of  county  commission- 
ers presides  over  the  board  In  allowing 
dalms.  The  fact  that  the  chairman  of  the 
board  of  county  commissioners  or  the  mayor 
may  not  agree  with  the  council  upon  the  al- 
lowance of  a  claim  grants  him  no  authority 
to  refuse  to  do  those  duties  Imposed  upon 
him  that  are  purely  ministerial. 

For  the  reasons  stated,  the  Judgment  Is 
affirmed. 

PITOHFORD,  V.  O.  3.,  and  JOHNSON, 
NICHOLSON,  MILI/BR,  and  KEINNAME>R, 
J3.,  concnr. 


WILLIAMS  V.  STATE.     (No.  A-3744.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  8,  1022.) 

(Synalu*  hv  fho  Court.) 
I.  Criminal  law   «=3858 (3)— Failure  to  order 
certain  oil  cans  Introduced  as  exhibits  to  bo 
taken  to  tbo  Jury  held  not  error. 

The  fallnre  of  the  court  to  order  certain 
oil  cans  introduced  in  eridence  as  exliibits  to 


be  taken  to  the  Jury  room  to  aid  the  jury  in 
their  deliberations  constituted  no  error.  The 
granting  or  refusing  of  such  a  request  is  with- 
in the  discretion  of  the  trial  court. 

2.  Criminal  law  i9=>858(l)— Praotke  of  allow 
Ing  exhibits  to  be  taken  to  Jury  room  withont 
defendant's  consent  Is  of  doubtful  propriety. 

The  practice  of  allowing  the  jury  to  take 
to  the  jury  room  articles  introduced  in  evidence, 
unless  the  defendant  consents,  la  of  doubtful 
propriety. 

3.  Arson  «=337( I)— Evidence  held  to  sustain 
conviction. 

The  evidence  here,  although  largely  dr- 
cumstantial  and  in  some  respects  conflicting, 
held  sufficient  to  sustain  the  verdict 

Appeal  from  District  Court,  Pittsbnrg 
County;    Harve  L.  Melton,  JudffB. 

Bill  Williams  was  convicted  of  arson  and 
sentenced  to  five  years'  imprisonment  In  the 
state  penitentiary,  and  he  appeals.    Affirmed. 

Wilkinson,  Scott  &  Hudson,  of  McAlester, 
for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  6en.,  and  B.  U  Pol- 
ton,  Asst.  Atty.  Oen.,  for  the  State. 

BBSSBT,  J.  Plaintiff  in  error,  BiU  WU- 
Ilams,  a  negro  about  45  years  of  age.  In 
this  opinion  referred  to  as  the  defendant, 
was  by  information  filed  in  the  district  court 
of  Pittsburg  county,  June  11,  1917,  diarged 
with  arson  In  the  second  degree,  by  setting 
fire  to  and  burning  an  old  gin  and  seed  house 
at  Feathereton  on  May  23,  1917.  At  the  first 
trial  the  Jury  failed  to  agree  on  a  verdict. 
At  the  second  trial,  December  S,  1919,  the 
defendant  by  a  verdict  of  the  Jury  was  found 
guilty  as  charged  and  his  punishment  fixed 
at  five  years  in  the  penitentiary.  In  due 
course  judgment  was  rendered  accordingly, 
from  which  judgment  the  defendant  appeals. 

The  cotton  gin  and  seed  house  in  question 
had  not  been  in  running  operation  for  some 
time,  and  the  gin  was  open  and  not  in  charge 
of  a  watchman,  nnd  stood  about  00  feet  from 
the  railway  tracks.  The  defendant  lived  at 
Wetumka,  where  his  wife  had  deserted  him 
some  weeks  previously,  leaving  him  in  charge 
of  five  children,  ranging  from  4  to  16  years 
of  age.  After  finishing  his  cotton  t^anting, 
defendant  had  heard  that  his  wife  was  stay- 
ing at  a  negro  settlement  in  the  vidnlty  of 
Featherston  or  Qulnton.  On  the  afternoon 
of  the  23d  day  of  May  he  took  the  train  to 
Featherston,  arriving  there  at  about  3  o'dock. 
He  went  to  a  store  and  purchased  some  lundi 
and  some  coal  oil,  which  he  claimed  he  want- 
ed to  rid  himself  and  his  clothing  of  certain 
insects  which  he  had  just  discovered  on  his 
person.  He  purchased  an  oil  can  of  a  certain 
kind  at  this  store  and  carried  the  oil  away 
with  him  towards  Qulnton.  At  aboat  9:30 
that  night  the  gin  and  seed  house  boRked, 
and  the  next  day,  in  a  pit  under  some  ma- 
chinery and  dibris,  there  was  found  a  charred 
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oU  can  si^ar  to  the  one  pnrchased  by  de- 
fendant. 

Defendant  claims  that  be  abandoned  the 
search  for  bis  wife  and  took  the  train  from 
Qulnton  back  to  Crowder,  where  he  made 
further  Inquiry  about  his  wife  and  also  con- 
cerning, certain  girls  whom  he  wanted  to  get 
to  keep  house  for  him;  that  the  morning  fol- 
lowing, at  about  10 :30  o'clock,  while  waiting 
at  the  depot  at  Crowder  for  a  train  back  to 
Wetumlui,  he  was  accosted  by  three  white 
men  who  questioned  him  about  his  move- 
ments and  examined  his  pocketbook  and 
money  and  roughly  conducted  him  out  of  the 
depot.  Defendant  claims  that  he  had  heard 
that  they  used  negroes  rough  In  that  town 
and  supposed  they  Intended  to  flog  him  and 
run  him  off;  that  he  broke  and  ran,  the 
men  pursuing  him  and  firing  eight  or  nine 
shots  at  him.  After  getting  away  and  hid- 
ing in  the  mountains,  bloodhounds  were  se- 
cured, and  the  defendant  was  again  over- 
taken and  -  placed  under  arrest  As  to 
whether  the  defendant  was  apprised  of  the 
nature  of  the  accusation,  or  as  to  whether  he 
knew  the  men  were  officers  seeking  to  make 
bis  arrest,  and  as  to  many  other  things  said 
and  done,  the  evidence  is  very  conflicting. 

The  state  relied  almost  wholly  upon  dr- 
cumstantial  evidence,  some  of  which  seems 
rational,  while  other  portions  are  of  doubt- 
ful probative  force.  The  defendant's  expla- 
nation ot  bia  movements  was  in  part  rea- 
sonable, and  in  other  portions  either  indica- 
tive of  guilt  or  of  bad  judgment  There  was 
no  motive  whatever  shown  for  the  commis- 
sion of  the  offense.  There  was  no  question 
of  fire  insurance.  Ttie  defendant  did  not 
know  any  of  the  owners  of  the  gin  or  the 
I»artles  Interested  in  it.  Defendant's  former 
employers  testified  to  his  Industry,  good  char- 
acter, and  frugality,  and  that  his  reputation 
had  been  good  for  years.  Fourteen  witnesses 
testified  for  the  state  to  the  effect  that  the 
defendant  was  at  or  near  the  gin  with  this 
oil  can  on  the  afternoon  preceding  the  fire, 
and  concerning  several  suspicious  movements 
and  declarations  of  the  defendant  after  the 
lire.  Some  of  these  were  in  part  rationally 
a:plalned   by   the  defendant  and   his   wit- 
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There  are  three  assignments  of  error  serl- 
oosly  urged  in  defendant's  brief,  viz.: 

(1)  E<rror  of  the  court  in  permitting  the 
state  to  introduce  as  evidence,  for  compail- 
aon,  an  oil  can  similar  to  the  one  sold  de- 
fmdant  the  day  before  the  fire  and  similar 
to  the  mte  found  In  the  machine  pit  after 
the  flre. 

(2)  That  the  court  erred  in  refusing  to 
permit  the  Jury  to  take  the  cans  to  the  Jury 
room  for  inspection  during  their  delibera- 
tions. 

(3)  That  the  court  erred  in  refusing  to 
give  a  mandatory  instruction  of  acquittal  on 
the  ground  that  the  evidence  was  insufficient 
to  support  the  verdict 


[1,2]  One  of  the  oil  cans  permitted  to  be 
introduced  in  evidence  was  one  of  a  dozen 
the  Featherston  merchant  had  in  stock  and 
of  the  same  kind  and  brand  that  was  sold 
to  the  defendant  on  the  afternoon  preceding 
the  fire,  and  similar  in  form  and  shapo  to 
the  one  found  in  the  pit  after  the  flre.  We 
think  the  Introduction  of  these  cans  for  In- 
spection and  comparison  was,  under  the  cir- 
cumstances here,  proper  demonstrative  evi- 
dence,-much  safer  and  more  convincing  than 
much  of  the  oral  testimony  introdnced.  Gib- 
bons V.  Ter.,  6  Okl.  Cr.  212,  115  Pac.  129; 
notes.  8  A.  L.  B.  19  to  59. 
•  It  would  not  have  been  error  for  the 
court  to  refuse  to  allow  these  oil  cans  to  be 
taken  to  the  Jury  room  during  the  delibera- 
tions of  the  Jury.  In  this  case  the  Jury  at 
first  requested  these  exhibits,  and,  while  the 
court  had  the  matter  under  advisement,  the 
Jury  sent  word  to  the  court  that  they  did  not 
desire  to  examine  these  exhibits.  In  this  re- 
gard, so  far  as  we  can  see,  there  was  no  er- 
ror, prejudicial  or  otherwise.  In  a  well-con- 
sidered case,  Hopkins  v.  State,  9  OkL  Cr. 
104,  130  Pac.  1101,  Ann.  Cas.  1915B,  736, 
notes  and  annotations,  the  court  said,  in  sub- 
stance, that  the  practice  of  permitting  the 
Jury  to  take  to  the  Jury  room  such  articles 
or  exhibits  as  clothing,  firearms,  etc.,  un- 
less the  defendant  consents,  is  of  doubtful 
propriety.  As  a  general  rule,  where  the 
Jury  in  open  court  requests  permissicm  to 
take  with  them  to  the  jury  room  such  ex- 
hibits to  inspect  during  their  d^iberatlons, 
the  granting  or  refusal  of  the  request  Is 
within  the  discretion  of  the  trial  court- 

[3]  In  view  of  the  fact  that  this  conviction 
rests  almost  wholly  upon  drtmmstantial  evi- 
dence, from  the  facts  as  recited  in  the  record, 
without  having  the  privilege  of  seeing  the 
witnesses  or  observing  their  demeanor  on  the 
witness  stand,  we  would  hesitate  to  pro- 
nounce the  defendant  guilty.  But  ordinarily 
the  Jury  are  the  sole  triers  of  the  facts,  and 
where,  as  In  this  case,  the  evidence  is  largely 
circumstantial  and  conflicting,  this  court  will 
not  disturb  the  verdict  of  a  Jury  unless  ttie 
evidence  points  to  the  guilt  of  another  or 
is  so  inadequate  as  to  shock  the  conscience 
and  common  sense  of  the  appellate  court, 
indicating  a  manifest  miscarriage  of  Justice. 

In  this  case  there  was  sufficient  evidence 
adduced  on  the  part  ot  the  state,  excluding 
the  defendant's  explanation,  which  the  Jury 
may  have  been  Justified  In  disbelieving,  to 
warrant  the  jury  in  finding  that  the  circum- 
stances were  sufficient  to  show  beyond  a  rea- 
sonable doubt  that  the  defendant  was  guilty 
as  charged,  and  that  such  circumstances  pre-  ' 
eluded  every  reasonable  hypothesis  consistent 
with  his  innocence.  Taylor  v.  State  (Okl.  Or. 
App.)  203  Pac.  1049. 

The  trial  court  was  In  better  position  to 
know  whether  the  defendant  was  accorded 
all  his  statutory  and  constitutional  rights, 
and  was  in  better  position  Uuui  this  court 
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to  determine  tbe  weight  and  probattve  value 
of  the  testimony.    Had  the  trial  court  been 
In  serious  doubt  on  thla  point,  he  would 
doubtless  have  granted  a  new  triaL 
Tbe  Judgment  is  affirmed. 

DOXLE,  P.  J.,  and  MATSON,  J.,  concur. 


BLUE  V.  STATE.     (No.  A-393S.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  6,  1922.) 

(Syllabu*  6y  Editorial  Staff.) 

Utoxloatlng  liquors  «=3236(i3)— Evidenoe,  to 
sustain  oonvlotion  for  possession,  must  show 
that  liquor  Is  Intoxicating. 
A  convictioo  for  unlawful  possession  of  in- 
toxicating  liquor   cannot   be    sustained   where 
there  is  no  evidence  to  show  that  the  liquor  is 
intoxicating. 

Appeal  from  County  Court,  Latimer  Coun- 
ty;  C.  R.  Hunt,  Judge. 

Bertha  Blue  was  convicted  of  violating 
the  prohibitory  liquor  law,  and  she  appeals. 
Reversed. 

H.  T.  Church,  of  WUburton,  for  plaintiff 
in  error. 

The  Attorney  General  and  W.  C  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Bertha 
Blue,  was  tried,  convicted,  and' sentenced  to 
be  oonflned  in  the  county  Jail  for  30  days, 
and  pay  a  flue  of  |50  on  an  information 
which  charges  that  Bertha  Blue  did — 

"unlawfully  have  and  keep  in  her  custody  and 
possession  30  gallons  of  Choctaw  beer,  the 
same  being  then  and  there  a  malt  and  ferment- 
ed liquor,  with  the  unlawful  intent  upon  the 
part  of  her,  the  said  defendant.  Bertha  Blue, 
to  sell  the  same." 

Among  the  errors  assigned,  several  ques- 
tion the  sufficiency  of  the  evidence  to  sup- 
port the  conviction. 

The  testimony  for  the  state  is  substantial- 
ly as  follows: 

3.  G.  Shaw,  sheriff,  testified  that  in  serv- 
ing a  search  warrant  he  found  about  30  gal- 
lons of  a  liquid  at  the  defendant's  home, 
drank  some  of  It,  and  pronounced  it  Choc- 
taw beer ;  did  not  drink  enough  of  it  to  say 
that  it  was  Intoxicating ;  could  not  say  that 
it  contained  malt;  poured  the  contents  of 
the  cask  out ;  did  not  have  the  same  analyz- 
ed, and  did  not  make  any  rq>ort  to  the  coun- 
ty clerk  of  the  amount  destroyed. 

EKL  Buse,  undersheriff,  testified: 

"1  was  present  when  the  contents  of  the  keg 
was  destroyed  by  Sheriff  Sbaw;  knows  what 
Choctaw  beer  is;    that  it  is  made  from  malt. 


hops,  sugar,  and  yeast  cake;  eould  not  say 
that  this  Choctaw  beer  was  intoxicating:  did 
not  make  return  of  the  search  warrant." 

J.  Bramlett,  d^uty  sh^iff,  testified: 

"I  was  present  and  drank  some  of  the  con- 
tents of  the  barrel  and  pronounced  it  Choctaw 
beer;  it  tasted  like  Choctaw  beer,  only  it  was 
sweet;  could  not  tell  what  this  beer  consisted 
of;  from  25  years  of  experience  with  Choctaw 
beer  I  know  it  has  to  contain  malt" 

Arthur  Brashers  testified: 

"Was  with  the  sheriff  and  drank  some  of  the 
liquid;  it  tasted  like  Choctaw  beer;  do  not 
know  that  this  beer  contained  malt." 

Ed  Riddle  testified: 

"I  was  present  when  the  officers  came;  drank 
some  of  this  beer  at  the  instance  of  the  officers; 
I  could  hardly  drink  the  first  glass  I  took;  it 
was  not  Choctaw  ifeet;  I  could  not  say  what 
this  liquid  contained." 

For  the  defense,  Dave   Lewis  and  Carl 

Foster  testified  that  they  were  present  wbeu 
the  officers  came  and  were  asked  by  tbe  of- 
ficers to  drink  some  of  the  liquid;  that' they 
knew  what  Choctaw  beer  la,  and  this  liquid 
was  not  what  they  would  call  Choctaw  beer ; 
"it  was  sweet,  did  not  have  any  kick  to  it. 
and  was  not  intoxicating." 

As  a  witness  In  her  own  behalf,  Bertha 
Blue  testified: 

"I  had  about  18  gallons  of  the  drink  that 
Sheriff  Shaw  poured  out;  it  was  not  Choctaw 
beer;  I  made  the  preparation  on  Thursday 
morning,  and  this  was  on  Sunday  night;  this 
drink  did  not  contain  malt,  yeast  cake,  or  sugar; 
it  consisted  of  2  gallons  of  molasses,  10  pounds 
of  wheat  bran,  and  2  jpackages  of  hops;  this 
drink  was  known  by  the  name  of  "Hops  Tea": 
it  is  not  intoxicating;  it  was  made  for  my  own 
use,  and  not  to  sell  or  give  away;  I  never  did 
sell  Choctaw  beer,  or  make  the  same  for  sale: 
the  hops  put  in  this  drink  are  only  used  to 
give  it  a  flavor." 

The  Attorney  General  has  filed  a  confes- 
sion of  error  on  the  ground  that  in  cases  of 
of  this  kind: 

"It  is  necessary  for  the  state  to  show  that 
the  liquor  is  intoxicating,  or  that  it  contains 
as  much  as  one-half  of  one  per  cent,  of  alcohol. 
measured  by  volume,  there  being  do  evidence 
that  the  liquor  found  in  the  possession  of  the 
plaintiff  in  error  was  intoxicating,  or  that  it  had 
this  percentage  of  alcohol.  The  court  having 
refused  to  permit  the  defendant  to  show  that 
the  same  was  not  intoxicating,  we  are  of  the 
opinion  that  prejudicial  error  was  committed, 
and  therefore  recommend  that  the  judgment  of 
the  trial  court  be  reversed" 

—citing  Gill  V.  State,  18  OkL  Cr.  ,  200 

l-ac.  882,  in  which  case  It  is  said: 

"As  a  general  rule,  in  criminal  cases  the  bur- 
den of  proof  never  sliifts,  but  rests  on  the 
prosecution  throughout,  and  before  a  convic- 
tion can  be  had  the  jury  must  be  satisfied  from 
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the  evidence  beyond  a  reasonable  doubt  of  the 
affirmative  of  the  issue  presented  in  the  ac- 
cusation; so  in  this  case,  where  it  was  not  such 
liquor  as  the  courts  judicially  know  to  be  malt 
and  intoxicating  liquor,  if  the  state,  upon  the 
whole  evidence,  failed  to  prove  that  the  so- 
called  beer  or  liquor  was  intoxicating,  or  that 
it  contained  as  much  as  one-half  of  1  per  cent 
of  alcohol,  measured  by  volume,  it  fails  to  make 
out  a  case." 

An  examination  of  tbe  record  shows  that 
the  confeaslon  of  error  Is  well  founded.  The 
Judgment  of  the  lower  court  ia  therefore  re- 
versed, with  direction  to  dismiss. 


aRICE  V.  STATE.     (No.  A-^SgO.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  6,  1922.) 

(BvUabui  iy  Editorial  Btaff.) 

Criminal  law  «s>l  182— Court  is  not  under  duty 
t»  examine  rulings  on  admission  and  rejeo- 
tlon  of  evidence  In  absence  ef  brief  or  argu- 
ment 

Where  no  brief  is  filed,  or  argument  made 
in  a  misdemeanor  case,  the  Court  of  Ciximinal 
Appeals  is  not  under  duty  to  make  a  careful 
examination  of  the  rulings  on  admission  or 
rejection  of  evidence,  but  may  affirm,  where  the 
instructions  and  judgment  entered  show  no 
material  error. 

Appeal   from  Ounty   Court,  Tulsa   Coun- 
ty; W.  B.  Williams,  Judge. 

B.  Brlce  was  convicted  of  a  violation  of  the 
prohibitory  llanor  law,  and  he  appeals.  Af- 
firmed. 

B.  M.  Dick,  of  Tulsa,  for  plaintiff  In  er- 
ror. 

Qeorge  F.  Short,  Atty.  Gen.,  and  R.  EL 
Wood,  Asst  Atty.  Oen.,  for  the  State. 

FEB  CURIAM.  Plaintiff  In  error,  B. 
Brlce,  was  convicted  In  the  county  court  of 
Tulsa  county  of  having^  In  his  possession 
certain  Intoxicating  liquor,  to  wit,  20  gal- 
lons of  Choctaw  beer,  containing  more  than 
one-half  of  1  per  cent  alcohol,  measured  by 
volume,  with  Intent  to  sell  the  same,  and  In 
accordance  with  the  verdict  of  the  Jury  was 
sentenced  to  be  confined  In  the  county  Jail], 
for  120  days,  and  to  pay  a  fine  of  $250  and 
the  costs.  From  the  Judgment  an  appeal 
was  duly  perfected,  but  no  brief  has  been 
filed,  and  no  appearance  made  in  this  court 
in  behalf  of  the  plaintUf  In  error,  and  for 
this  reason,  when  the  case  was  called  for 
final  submission,  the  Attorney  General 
moved  to  afllrm  the  Judgment  of  the  lower 
court 

In  misdemeanor  cases  where  no  brief  Is 
filed  or  argument  made,  we  do  not  consider 
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it  the  duty  of  this  court  to  make  a  careful 
examination  of  the  testimony  to  determine 
whether  or  not  the  lower  court  erred  in  its' 
rulings  on'  the  admission  or  rejection  of 
testimony.  In  this  case  we  have  examined 
the  information,  the  instructions  of  the 
court,  and  the  Judgment  entered,  and  find 
no  material  error. 

The  Judgment  of  the  lower  court  la  there- 
fore afllrmed. 


STANLEY  V.  STATE.    (No.  A-3888.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  8,  1922.) 

(8vllaiu$  hy  Editorial  Staff.) 

Criminal  law  «s>304(20),  561(2)— Court  eaa- 
not  take  Judicial  notice  that  Choctaw  beer  Is 
intoxleating,  and  state  must  prove  this  beyend 
a  reasonable  doubt 
In  a  prosecution  for  violation  of  the  intoxi- 
cating liquor  laws,  the  court  cannot  take  Ja- 
dicial  notice  that  CJboctaw  beer  is  intoxicating 
liquor,  and  the  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  such  beer  man- 
ufactured by  defendant  was  intoxicating  liquor. 

Appeal  from  County  Court  Stephens  Coun- 
ty;   G.  T.  Burrows,  Judge. 

Lee  Stanley  was  convicted  of  a  violation  of 
the  Prohibitory  Liquor  Law,  and  he  ai^)eal8. 
Reversed. 

R.  C.  Dralie,  of  Duncan,  for  plaintiff  in  er- 
ror. 

The  Attorney  General  and  R.  B.  Wood, 
Asst.  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Plaintiff  in  error,  Lee 
Stanley,  was  convicted  and  sentenced  to  be 
confined  In  the  county  Jail  for  30  days  and 
to  pay  a  fine  of  $60  and  the  costs,  on  an  in- 
formation which  charged  that  in  Stephens 
county  on  or  about  the  10th  day  of  August 
1920,  he  did  "unlawfully  manufacture  Intox- 
icating liquor,  to  wit,  Choctaw  beer." 

From  the  Judgment  an  appeal  was  duly 
perfected. 

The  errors  assigned  are  that  said  Judgment 
Is  contrary  to  law  and  the  evidence  and  that 
the  court  erred  In  giving  one  certain  instruc- 
tion and  In  refusing  to  give  a  requested  in- 
struction. 

The  testimony  on  the  part  of  the  state 
shows  that  defendant  was  fotud  in  the  pos- 
session of  five  or  six  -  gallons  of  so-called 
"(Choctaw"  beer.  There  was  no  competent 
testimony  offered  tending  to  show  that  said 
Choctaw  beer  was  intoxicating  or  that  ft 
contained  one-half  of  1  per  cent  of  alcohol 
measured  by  volume. 

The  court,  among  others,  gave  the  foUow 
Ing  instruction: 
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"Gentl«m«ii  of  the  Jury,  yon  are  instrncted 
that  Choctaw  beer  is  an  intoxicating  liquor  as 
defined  by  the  laws  of  this  state.  Exception  al- 
lowed.   G.  T.  Burrows,  Co.  Judge." 

The  defendant  requested  the  court  to  give 
an  Instruction  to  the  effect  that  the  court 
cannot  take  judicial  notice  that  Choctaw 
beer  is  Intoxicating  liquor,  and  the  burden  ia 
upon  the  state  to  prove  beyond  a  reasonable 
doubt  that  the  Choctaw  beer  which  it  is  al- 
leged that  the  defendant  manufactured  was 
intoxicating  liquor,  which  instruction  was 
refused  and  excei>tion  allowed. 

In  the  case  of  6111  t.  State,  18  OU.  Or. 
— ,  200  Pac.  882,  this  court  said: 

"As  a  general  rale,  in  criminal  cases  the  bur- 
den of  proof  never  shifts,  but  rests  on  the 
prosecution  throughout,  and  before  a  conviction 
can  be  had  the  jury  must  be  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  of  the  af- 
firmative of  the  issue  presented  in  the  accusa- 
tion; so  in  this  case,  where  it  was  not  such 
liquor  as  the  courts  judicially  know  to  be  malt 
and  intoxicating  liquor,  if  the  state,  upon  the 
whole  evidence,  failed  to  prove  that  the  so- 
called  beer  or  liquor  was  intoxicating,  or  that 
it  contained  as  much  as  one-half  of  1  per  cent. 
of  alcohol,  measured  by  volume,  it  fails  to  make 
oat  a  case." 

It  follows  that  the  court  erred  In  giving 
the  instruction  excepted  to,  and  in  refusing 
to  give  the  instruction  requested. 

The  judgment  of  the  lower  court  is  there- 
fore reversed. 


STATE  V.  TIBBETTS  et  «l.     (No.  A-4036.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  8,  1922.    On  Rehearing,  April 

8,1922.) 

(BvJiabtu  by  *^e  Court.) 
I.  ConstitBtional   law  (S=>I46  —  Master  and 
servant   «=>I3,   69— IMunicipal  corporations 
9=9590— Hours  of  service  and  wage  law  with- 
in police  power;    statute  providing  hours  of 
labor  in  public  work  held  not  to  violate  fed- 
eral  Constitution   prohibiting  Impairing  con- 
traot;   such  state's  "police  power"  not  exclu- 
sively deleaated  to  the  city  of  Pawhuska. 
It  is  within  the  police  power  of  the  state 
to  regulate  the  number  of  hours  constituting  a 
day's  work  for  laborers  employed  by  or  on  be- 
half of  the  state  or  any  municipality,  and  to 
provide   that  the  compensation  therefor  shall 
not  be  less  than  current  wages  for  like  labor, 
as  provided  in  section  3757,  Uev.  Laws  1910, 
and  it  is  not  in  violation  of  section  3,  artide  18^ 
of  the  Constitution  of  Oldahoma,  nor  of  section 
10,  article  1,  of  the  federal  Constitution,  pro- 
hibiting the  impairing  of  the  obligations  of  con- 
tracts. 

This  power  is  inherent  in  the  state,  and 
no  part  of  this  power  has  by  general  law  or 
by  special  charter  been  exclusively  delegated 
to  the  city  of  Pawhuska. 


2.  Statutes  «=»l  14(2)— Title  to  act  relating  to 
the  working  day  for  public  employes  held 
sufficiently  broad  to  support  object. 

The  title  of  the  act  is  sufficiently  broad  and 
comprehensive  to  support  the  object  of  the 
act,  as  recited  in  the  text,  and  is  not  in  viola- 
tion of  section  S7,  art.  6,  of  our  Constitution, 
providing  that  every  act  shall  indude  but  one 
subject,  which  shaU  be  dearly  stated  in  the 
tide. 

3.  Master  and  servant  «=969— ProvblM  ia 
statute  relating  to  labor  employed  for  state 
held  not  to  restrict  meaning  of  context,  the 
word  "provided"  being  used  as  "and." 

Held,  that  the  so-called  proviso  in  this 
act  does  not  limit  or  restrict  the  meaning  of  the 
context,  but  rather  extends  or  adds  to  ita 
meaning,  and  that  the  word  "provided"  as 
here  used  is  equivalent  to  the  word  "and." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pro- 
vided.] 

(Additional  Syllaius  lut  Editorial  Btaff.) 

4.  Constitutional  law  <S5>8i— "Police  power" 
defined. 

The  "police  power"  is  an  inherent  attribute 
of  state  sovereignty,  under  which  the  state 
may  establish  wholesome  and  reasonable  laws 
and  regulations  designated  to  pron:v>te  the 
good  order  and  general  welfare  of  its  sub- 
jects. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Police 
Power.] 

On  Behearing.. 

(Syllaiu*  (y  the  Court.) 

5.  Statutee  ®=»47,  73(1)— Act  fixing  hoars  of 
labor  and  compensation  for  public  work  held 
not  void  for  uncertainty  and  unlfom  In  Its 
eperatlon. 

Section  8757,  R.  L.  1910,  fixing  the  hours  of 
labor  performed  on  public  work,  and  providing 
that  tlic  compensation  paid  shall  conform  to  the 
wage  paid  for  like  labor  in  that  locality,  held 
not  void  for  uucertaiuty,  and  that  it  is  uniform 
iu  its  operation,  within  the  meaning  of  the  Con- 
stitution. 

Appeal  from  County  Court,  Osage  County; 
a.  B.  Sturgel,  Judge. 

B.  R.  Tibbetts  and  others  were  charged 
by  an  information  with  acting  together 
wrongfully  and  unlawfully  in  violation  of 
statute  by  refusing  to  pay  workmen  the  cur- 
rent rate  of  wages  for  the  dass  of  work  per- 
formed by  them.  The  defendants'  demurrer 
to  the  Information  was  sustained,  and  the 
State  appeals.    Reversed. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  U  B<ul- 
ton,  Asst  Atty.  Oen.,  for  the  State. 

.Peters,  Sands,  Holcombe  &  Holden,  of 
Pawhuska,  for  defendants  la  error. 

BESSBY,  J.  The  InformatloB  died  In  this 
case  was  based  upon  section  3757,  B.  L.  ISIO. 
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and  charged,  In  substance,  tbat  the  defend- 
ants in  error,  B.  R.  Tibbetts  and  Carl  Pleas- 
ant, on  and  before  the  20th  day  of  December, 
1920,  were  contractors  and  partners,  doing 
contract  work  for  the  dty  of  Pawhuska  in 
laying  and  installing  sewer  extensions  for 
that  city;  and  tbat  defendant  Raderit-k 
MacDonald  was  their  foreman,  and  assisted 
and  aided  the  contractors,  and  was  overseer 
and  general  manager  of  the  work  being  done; 
that  the  current  rate  of  wages  in  the  city 
of  Pawhuska,  for  the  class  of  labor  employed 
by  these  contractors,  was  $6.60  per  day,  but 
that  these  defendants,  acting  together^  wrong- 
fully and  unlawfully  violated  section  3757, 
R.  li.  1910,  by  refusing  to  pay  th^r  workmen 
and  labor»8  the  curroit  rate  of  wage's  for 
the  class  of  work  jwrformed  by  them,  but, 
on  the  contrary,  paid  them  at  the  rate  of 
$5.60  per  day.  To  this  information  the  de- 
faidants  filed  a  demurrer,  which  was  sus- 
tained by  the  court  and  the  action  dismissed. 
From  this  order  of  the  court  the  state  saved 
and  reserved  an  exception,  and  appeals  to 
this  court  upon  the  question  of  law  therein 
Involved. 
[1]  Section  3757.  R.  L.  1910,  Is  as  follows : 

"Eight  hours  shall  constitute  a  day's  work 
for  all  laborers,  workmen,  mechanics,  prison 
guards,  janitors  of  public  institutions,  or  oth- 
er persons  now  employed  or  who  may  here- 
after be  employed  by  or  on  behalf  of  the  state, 
or  by  or  on  behalf  of  any  county,  city,  town- 
ship or  other  municipality,  except  in  cases  of 
extraordinary  emergency  which  may  arise  in 
time  of  war,  or  in  cases  where  it  may  be  nec- 
essary to  work  more  than  ■  eight  hours  per 
calendar  day  for  the  protection  of  property  or 
human  life:  Provided,  that  in  all  such  casett 
the  laborers,  workmen,  mechanics  "or  other 
persons  so  employed  and  working  to  exceed 
eight  hours  per  calendar  day  shall  be  paid  on 
the  basis  of  eight  hours  constituting  a  day's 
work:  Provided,  further,  that  not  less  than  the 
current  rate  of  per  diem  wages  in  the  locality 
where  the  work  is  performed  shall  be  paid  tb 
.lalrarers,  workmen,  mechanics,  prison  guards, 
janitors  in  public  institutions,  or  other  per- 
sons BO  employed  by  or  on  behalf  of  the  state, 
or  any  county,  dty,  township  or  other  munici- 
pality, and  laborers,  workmen,  mechanics,  or 
other  persons  employed  by  contractors  or  sub- 
contractors in  the  execution  of  any  contract 
or  contracts  with  the  state,  or  with  any  county, 
city,  township,  or  other  municipality  thereof, 
shall  be  deemed  to  be  employed  by  or  on  behalf 
of  the  state,  or  of  such  county,  dty,  township, 
or  other  munidpality." 

Section  3759  provides  for  a  penalty  for 
the  violation  of  this  law  in  any  form,  not 
less  than  $50  nor  more  than  $500,  or  by  im- 
prisonment for  not  less  than  three  moncns 
nor  more  than  six  months,  and  provides  that 
each  day  such  violation  continues  shall  con- 
stitute a  separate  offense. 

The  defendants  in  error  say  that  the  de- 
murrer to  the  Information  was  properly  sus- 
tained for  the  following  reasons: 

(1)  That  the  city  of  Pawhuska  is  a  dty 


of  tSie  first  class  and  has  a  special  chatter 
form  of  government,  and  that  the  general 
laws  of  the  state  of  Oklahoma  have  no  ap- 
plication to  the  construction  of  public  util- 
ities In  such  a  dt7,  and  that  the  construction 
of  the  sewer  in  question  was  a  municipal 
improv^nent  in  which  the  state  had  no  inter- 
est 

(2)  That  the  statute  under  which  this  case 
was  brought  is  unconstitutional  and  void  be- 
cause It  tends  to  impair  the  obligation  of  con- 
tracts and  Interferes  with  the  freedom  of 
contracts  between  individuals. 
'  (3)  That  the  statute  is  void  because  the 
title  of  the  act  is  insuffidently  set  forth  to 
describe  Its  contents,  as  provided  by  the  Con- 
stitution. 

(4)  That  this  prosecution  Was  predicated 
upon  a  proviso  contained  In  the  section  of  the 
statute  quoted,  and  that  this  inroviso  had  no 
application  to  the  facta  set  out  In  the  Infor- 
mation. 

The  demurrer  Interposed  was  a  g«ieral 
demurrer,  to  the  etfect  that  the  facts  stated 
were  not  sufQcIent  to  constitute  a  public  of- 
fense. The  court.  In  stating  his  reasons  for 
sustaining  the  demurrer,  quoted  the  second 
proviso  of  the  statute,  and,  among  other 
things,  made  the  following  observations: 

"It  is  not  the  legitimate  office  of  a  proviso 
to  enlarge  the  amendment  to  which  it  is  ap- 
pended, neither  does  it  create  a  new  right,  its 
office  being  to  limit  and  restrain  the  preceding 
clauses  and  cannot  be  held  to  eillarge  such  an 
act  It  is  argued  by  defendants  that  the  en- 
tire bill  is  unconstitutional  because  the  same  is 
vague  and  uncertain,  and,  further,  for  the  rea- 
son that  it  destroys  the  rights  and  takes  away 
the  liberty  and  freedom  of  dtizens  and  confis- 
cates their  property.  This  contention  is  not 
well  founded,  the  subject  under  consideration 
being  the  measure  of  a  commodity,  to  wit,  a 
day's  labor  and  what  constitutes  the  same. 

"In  the  light  of  the  dedsions  referred  to,  I 
find  that  the  section  of' the  statutes  upon  which 
this  information  is  founded  has  for  its  purpose, 
primarily,  to  define  a  labor  day,  or  a  day  in 
labor,  as  measured  in  terms  of  time,  and  es- 
pecially overtime,  and  does  not  destroy  the 
rights  of  an  individual  dtizen  to  contract  to 
perform  labor  for  that  particular  time,  and 
therefore  the  information  does  not  state  or  set 
forth  facts  sufiident  to  show  a  violation  of  any 
law." 

[4]  We  think  there  Is  no  merit  In  the 
claim  that  the  state  has  no  interest  in  reg- 
ulating the  wages  of  labor  or  the  hours  of 
labor  affecting  employment  in  the  instal- 
lation of  a  munidpal  sewer  system  in  a  city 
having  a  special  charter  form  of  government 
The  police  power  is  an  inherent  attribute  of 
state  sovereignty,  under  which  the  state  may 
establish  wholesome  and  reasonable  laws  and 
regulations  designed  to  promote  the  good  or- 
der and  general  welfare  of  its  subjects. 

There  is  no  Inherent  police  power  In  mu- 
nicipalities to  enact  police  regulations.  Mu- 
nicipalities have  only  such  police  power  aa 
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la  delegated  to  tbem  bj  general  laws  and  tij 
special  cbarters.  19  B.  C.  L.  Munldpal  Cor- 
porations. S  108.  Tbere  Is  no  delegation  of 
this  power,  repress  or  Implied,  to  the  city 
of  Pawhuska  in  the  Constitution  or  the  gener- 
al laws  of  this  state.  Section  3  of  article 
18  of  our  Constitution  provides  that  spe- 
cial charters  shall  be  consistent  with  and 
subject  to  the  Constitution  and  laws  of  this 
state.  The  regulation  of  the  hours  of  labor 
is  a  state  function,  designed  to  promote  the 
general  welfare  of  all  the  people  of  the  state, 
which  has  not  been  and  possibly  cannot  be 
delegated  to  a  municipality.  A  municipal- 
ity is  a  creature  of  the  state,  exercising  del- 
egated powers  only,  and  cannot,  under  our 
Constitution,  arrogate  to  itself  governmen- 
tal powers  in  conflict  with  the  general  laws 
and  flxed  policies  of  state  government 
Keefe  v.  People,  37  Colo.  317,  87  Pac.  791, 
8  L.  R.  A.  (N.  S.)  131;  19  R.  0.  L.  Munici- 
pal Corporations,  {  35,  36,  39. 

It  is  next  urged  that  the  act  is  unconstitu- 
tional, in  that  it  impairs  the  obligation  of 
contracts  and  interferes  with  the  freedom  of 
contracts  between  individuals.  In  constru- 
ing a  statute  almost  Identical  with  our  stat- 
ute, the  United  States  Supreme  Court  held 
in  Atkin  t.  Kansas,  191  U.  S.  207,  24  Sup. 
Ct  124,  48  L.  Ed.  148,  that  it  was  within 
the  power  of  a  state  to  enforce  such  a  reg- 
ulation, and  that  it  did  not  impair  the  obli- 
gation of  contracts  or  interfere  with  any 
constitutional  right  There  is  a  well-consid- 
ered New  York  case  to  the  same  effect  on 
this  subject  (Ryan  t.  State,  177  N.  Y.  271, 
69  N.  E.  590).  Our  own  court  in  Byars  y. 
State,  2  OkL  Cr.  481,  102  Pac.  804,  Ann. 
Cas.  1912A,  765,  has  spoken  In  no  uncertain 
terms,  In  an  exhaustive  opinion  written  by 
Presiding  Judge  Doyle  holding  that  this  stat- 
ute is  valid  and  in  no  way  infringes  upon  the 
proTlsions  of  the  Constitution.  The  fourth 
syllabus  of  this  opinion  is  as  follows: 

"It  is  within  the  power  of  a  state,  as  suard- 
dian  and  trustee  for  its  people  and  having  full 
control  of  its  affairs,  to  prescribe  the  condi- 
tions upon  which  it  will  permit  public  work  to 
be  done  on  behalf  of  itself,  its  counties,  cities 
or  other  municipalities.  In  the  exercise  of 
these  powers,  it  may  by  statute  provide  that 
eight  hours  shall  constitute  a  day's  work  for 
all  laborers  employed  by  or  on  behalf  of  the 
state  or  any  of  its  municipalities,  and  make  it 
unlawful  for  any  one  thereafter  contracting  to 
do  any  public  work  to  require  or  permit  any 
laborer  to  work  longer  than  eight  hours  per 
day,  and  require  such  contractors  to  pay  the 
current  rate  of  daily  wages." 

Since  these  decisions  were  rendered  the 
general  trend  of  legislation  and  Judicial  de- 
cisions in  the  several  states  has  been  in  the 
same  direction,  so  that  this  contention  is 
no  longer  an  open  question.  The  courts  now 
almost  uniformly  recognize  the  right  to  reg- 
ulate the  hours  of  labor  and  make  reasonable 


regulations  affecting  compensation  for  latwr, 
as  a  proper  exercise  of  the  police  power  of 
the  state.  Norris  v.  City  of  Lawton,  47 
OkL  216,  148  Pac.  123;  Stettler  v.  O'Haxa. 
69  Or.  519,  139  Pac.  743,  L.  R.  A.  1917C, 
944,  950,  Ann.  Cas.  1916A,  217;  State  ex 
rel.  v.  Howell,  85  Wash.  281,  147  Pac.  1162; 
Malette  v.  City  of  Spokane,  77  Wash.  205. 
214,  137  P.  496,  61  L.  R.  A.  (N.  S.)  686.  696, 
Ann.  Gas.  1915D,  225;  note,  24  L.  R.  A.  (N. 
S.)  202;  note,  Ann.  Gas.  1912A,  763;  State 
V.  Hunting,  71  Or.  259,  269,  139  Pac.  731,  L. 
R.  A.  1917C,  1162,  1168,  Ann.  Cas.  1916C. 
1003;  note.  Ann.  Cas.  1912D,  393;  16  IL  C. 
li.  Labor,  J  48,  and  citations  under  note  18; 
also  sections  66  and  68,  Id. 
[2]*The  title  of  this  act  is  as  follows: 

"An  Act  prescribing  the  condition  upon  which 
public  work  shall  be  done  in  behalf  of  the  state 
or  its  municipalities;  prescribing  penalties  for 
violation  thereof  and  declaring  an  emergency." 

It  is  urged  that  the  title  of  this  act  falls 
to  sufficiently  Indicate  the  contents  of  the 
act  as  recited  in  the  text.  All  that  is  re- 
quired to  comply  with  our  constitutional 
provisions  on  this  subject  Is  that  the  title 
shall  indicate,  In  a  general  way,  the  subject 
and  puriwse  of  the  act  and,  according  to 
this  rule,  this  title  is  sufficient  City  of 
Pond  Creek  v.  Haskell,  21  Okl.  711,  97  Pae 
338;  Insurance  Co.,  etc..  t.  Welch.  49  OkL 
620.  154  Pac.  48,  Ann.  Cas.  1918E,  471 ;  State 
V.  Howard  (Okl.  Sup.)  171  Pac.  30;  OkL 
City  Land  &  Devel<^ment  Co.  v.  Hare  (OkL 
Sup.)  168  Pac.  407. 

[3]  From  the  reasons  recited  In  the  court's 
order  sustaining  the  demurrer.  It  seems  that 
the  court  construed  the  act  to  mean  that 
the  current  per  diem  wage  referred  only  to 
instances  where  the  laborer,  In  cases  of  emw- 
gency.  was  required  to  work  in  excess  of 
eight  hours  per  day.  Tbls,  it  seems  to  us, 
is  a  strained  construction  of  its  provisions, 
and  one  not  warranted  by  any  rule  of  stat- 
utory construction.  A  proviso  or  an  excep- 
tion in  a  statute  Is  often  used  to  exclude 
some  ground  of  misinterpretation  of  it  and 
is  often  employed,  out  of  abundant  caution, 
to  explain  the  general  words  of  the  enact- 
ment and  to  guard  against  a  possible  con- 
struction that  was  not  Intended.  Frequmtly, 
and  we'  think  in  this  case,  the  word  "pro- 
vided" Is  equivalent  to  the  word  "and," 
and  extends  rather  than  limits  the  meaning 
of  the  act  The  prime  object  of  all  rules 
of  statutory  construction  Is  to  carry  out  the 
legislative  intention,  and  it  would  amount 
to  an  absurdity  to  hold,  construing  this  stat- 
ute as  a  whole,  that  the  Legislature  intended 
to  prescribe  the  rate  of  wages  only  for  over- 
time work.  25  R.  a  L.  Statutes,  SS  222, 
281. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 
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On  Rehearing. 

PER  CURIAM.  It  18  contended  <m  rehear- 
ing that  the  statute  is  Toid  for  uncertainty, 
in  that  the  word  "locality"  must  have  in  its 
practical  application  a  relative  and  variable 
meaning,  so  indefinite  that  it  is  impossible 
to  determine  how  much  territory  is  or  should 
be  embraced  by  the  phrase  "in  the  locality 
where  the  work  is  performed." 

The  word  "locality,"  considered  in  a  com- 
mon-sense way  with  the  context  and  the  pur- 
pose of  the  act,  is  no  more  difficult  of  c<m- 
struction  than  multitudes  of  other  words  and 
phrases  upheld  by  the  courts  In  the  adminis- 
tration of  criminal  law.  There  are  many  le- 
gal terms  tbat  cannot  be  defined  with  math- 
ematical certainty,  such  as  "culpable  negli- 
gence," "reasonable  doubt,"  "felonious  in- 
tent," and  "res  gestse."  These  and  other 
terms  must  be  construed  in  their  common 
and  ordinary  significance,  as  tbey  reasonably 
apply  to  the  subject  or  object  to  which  they 
relate.  "Locality,"  as  used  here,  is  equiva- 
lent to  "place,"  "near  the  place,"  "vicinity," 
or  "neighborhood."  Hart  v.  Atlantic  Coast 
Line,  144  N.  C.  91,  56  S.  R  559,  12  Ann. 
Cas.  706;  Brazier  v.  Philadelphia,  215  Pa. 
297,  64  Atl.  508,  7  Ann.  Cas.  548;  Babcock 
V.  Habn,  175  Mo.  136,  75  S.  W.  93 ;  Town  of 
Grove  v.  Haskell,  24  CMsl.  707,  104  Pac.  56; 
Landis  v.  Thos.  Milrille  Gas  light  Co.,  72 
N.  J.  Ba.  347,  65  Atl.  716;  volume  3,  Second 
Series,  Words  and  Phrases,  587. 

The  question  here  presented  is  not  similar 
to  the  one  involved  in  the  case  of  Street  v. 
Vamey  Elec.  Co.,  160  Ind.  338,  66  N.  R  805, 
61  Lu  R.  A.  154,  98  Am.  St.  Rep.  325,  relied 
upon  by  petitioner.  In  the  Vamey  Case  the 
court  said: 

"The  act  of  March  9,  190a,  undertakes  to 
fix  the  minimum  rate  of  compensation  to  be 
paid  to  a  particular  and  limited  class  of  labor- 
ers employed  upon  any  public  work  of  the  state, 
conntieB,  cities,  and  towns,  without  regard  to 
the  actual  value  of  such  labor,  or  the  rate  paid 
by  other  persons,  natural  or  artificial,  for  the 
same  kind  of  labor  in  the  same  vicinity." 

The  statute  here  in  questi<»i  avoids  this 
vice.  It  provides  that  the  same  wages  shall 
be  paid  as  are  paid  for  like  labor  in  that  vi- 
cinity. There  is  nothing  inherently  difficult 
about  ascertaining  whether  there  is  an  es- 
tablished current  wage  for  like  labor  in  any 
locality.  If  there  is  no  similar  labor  lieing 
performed  in  any  particular  locality,  then 
the  contractor  is  at  liberty  to  contract  as  he 
pleases;  otherwise,  be  must  conform  to  the 
established  wage  scale  in  that  locality,  as 
defined  above. 

In  the  case  of  Atkin  v.  Kansas,  decided  by 
the  Supreme  Court  of  the  United  States,  191 
U.  S.  207,  24  Sup.  Ct.  124,  48  L.  Ed.  148,  the 
court  construed  a  statute  with  identical  pro- 
visions and  sustained  its  validity,  where  it 
was  stipulated  as  part  of  the  facts  that  the 
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work  done  was  In  all  re^)ects  the  some  as 
that  done  for  private  persons,  firms,  or  cor- 
porations In  Kansas  City,  Kan.  MTiile  the 
court  made  no  comment  concernrng  the 
meaning  of  the  word  "locality,"  or  concern- 
ing the  character  of  the  work,  we  assume 
that  It  considered  both*  sufficiently  definite 
under  the  agreed  statement  of  facts. 

Since  this  is  an  appeal  upon  a  question  of 
law,  by  the  state,  and  no  order  was  made 
in  the  trial  court  to  hold  the  defendants,  the 
dismissal  l)elow  became  final,  so  that  as  to 
the  petitioners  no  further  orders  can  be 
made  affecting  them. 


(Ul  Kan.  1) 

BRINKERHOFF  at  al.  v.  HOME  TRUST  tu 
SAVINGS  BANK  et  al.    (No.  23046.) 


(Supreme  Court  of   Kansas.     Nov.   12, 
On  Rehearing  April  8,  1921.) 


192L 


(ByUahtu  (y  the  Court.) 


1.  Judgment  «=>735— Only  eonciuslve  between 
parties  as  to  matters  substantially  In  Issue 
and  actually  litigated. 

A  judgment  is  .only  conclusive  between  par- 
ties as  to  matters  substantially  in  issue  and  ac- 
tually litigated,  and  does  not  conclude  the  par- 
ties as  to  everything  incidentally  brought  into 
the  controversy  or  as  to  matters  immaterial  to 
the  subject-matter  in  litigation. 

2.  Judgment  «=9736— General  accounting  In  for> 
ffler  action  not  In  Issue  held  not  conduslva. 

The  issues  in  the  case  in  which  the  judg- 
ment in  question  was  rendered  examined,  and  it 
is  heW  that  the  matter  of  a  general  accounting 
between  two  defendants  was  not  in  issue  or  de- 
termined, and  an  instruction  in  the  present 
case  that  by  the  judgment  in  Uiat  case  a  full 
accounting  between  the  parties  was  had  was 
not  warranted. 

3.  Mortgages  <8=»32(3),  297— Warranty  deed  to 
secure  debt  remains  equitable  mortgage  until 
sufficient  writing  executed. 

A  warranty  deed  given  to  secure  the  pay- 
ment of  a  debt  is  an  equitable  mortgage,  and 
is  to  be  regarded  as  no  more  than  a  mortgage 
until  a  written  agreement  or  instrument  is  ex- 
ecuted sufficient  to  satisfy  the  statute  of  frauds 
and  transfer  the  interest  of  the  mortgagor. 

4.  Frauds,  statute  of  «=399— Mortgagor's  in- 
terest sufficiently  transferred  to  mortgage 
where  Intent  to  transfer  appears. 

A  brief  instrument  duly  signed  to  which  the 
deed  formerly  executed  was  attached,  and  of 
which  instrument  the  deed  was  made  a  part, 
which  together  evince  an  intention  to  transfer 
the  mortgagor's  interest  in  the  land,  and  which 
is  duly  delivered,  is  sufficient  to  accomplish  a 
surrender  and  transfer  of  his  interest  to  the 
mortgagee  or  grantee,  but,  if  not  so  executed 
and  delivered,  it  will  not  operate  to  convert 
the  mortgage  into  a  deed  or  transfer  of  title. 
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5.  WitnessM  <S=9379(2)  —  InconslstMt  dalnw 
by  plaintiff  held  admissible. 

Statements  made  by  plaintiff  in  the  trial  of 
other  cases  and  elsewhere  that  he  had  sold  and 
conveyed  the  land  and  parted  with  all  owner- 
ship of  it  were  inconsistent  with  the  claims 
made  by  him  in  the  present  action  and  were 
properly  admitted  in  evidence. 

6.  Judgment  <3=>956 (2)— Witnesses  «=97l— Ex- 
trinsic evidence  as  to  identity  of  matters  in- 
volved admissible  on  question  of  former  ad- 
judication; trial  Judge  a  competent  witness, 
but  unexpressed  reasons  of  court  for  decision 
not  admissible. 

On  a  question  of  former  adjudication  ex- 
trinsic evidence  not  inconsistent  with  the  record 
may  be  received  as  to  the  identity  of  the  mat- 
ters that  were  actually  involved  and  litigated 
in  the  former  action,  and  the  judge  of  the  trial 
court  is  a  competent  witness  as  to  such  iden- 
tity, but  the  secret  and  unexpressed  reasons 
which  moved  him  to  make  the  decision  are  not 
admissible. 

On  Rehearing. 
(Additional  Bvllaltu  Iv  Eiitoriai  Btaif.) 

7.  Appeal  and  error  9=s>l06&— instruction  Ig- 
noring a  part  of  the  evidenoe  held  material 
error. 

In  an  ejectment  action,  involving  the  ques- 
tion of  satisfaction  of  mortgage  by  the  transfer 
of  another  mortgage,  where  the  whole  case  was 
submitted  on  the  question  of  the  ownership  of 
the  land  in  controversy,  and  whether  plaintiffs 
were  entitled  to  possession,  it  was  necessary 
to  instruct  the  jury  fully  on  the  evidence  bear- 
ing on  these  questions,  and  an  instruction  that 
the  only  question  for  determination  was  wheth- 
er a  quitclaim  deed  was  given  to  plaintiffs  ma- 
terial error. 

SL  tMoPtgages  €=>297— Cancellation  of  debts 
bsid  safRoient  consideration  for  mortgage 
transfer. 

In  an  action  in  ejectment  by  mortgagors 
against  mortgagee,  held  that,  if  debts  were  can- 
celed by  mortgage  transfers  as  claimed,  or  oth- 
er rights  surrendered  by  the  mortgagee,  this 
would  be  sufficient  consideration  for  a  transfer 
otherwise  valid. 

Appeal  from  Dlistrict  Court,  Greenwood 
County. 

Action  by  H.  Ii.  Brlnkerhoff  (revived  after 
his  death  in  the  name  of  S.  F.  Wicker,  as 
administrator)  and  wife  ag;ainst  the  Home 
Trust  So  Savings  Bank  and  others.  Judg- 
ment for  defendants,  and  plaintlSa  appeaL 
Reversed,  and  remanded  for  new  triaL 

J.  F.  Hoffman,  8.  F.  Wicker,  and  Gordon 
A.  Badger,  all  of  Eureka,  and  F.  S.  Jackson, 
of  Topeka,  for  appellants. 

W.  3.  Gregg,  of  Frankfort,  Blair  ft  Lillard, 
of  Topeka,  and  J.  A.  Fuller,  of  Bureka,  for 
appellees. 

JOHNSTON,  C.  J.  This  was  an  action  of 
ejectment    to    recover    possession   of   large 


tracts  of  land  situated  In  Butler  and  Green- 
wood counties,  and  designated  as  the  Red 
ranch.  The  plaintiffs  H.  L.  Brlnkerhoff  and 
his  wife  aleged  that  they  -were  owners  of 
the  ranch  In  1910,  and,  being  indebted  to 
their  uncle,  A.  B.  Brlnkerhoff,  they  executed 
a  mortgage  on  the  ranch  to  blm  to  secure  an 
indebtedness  which  was  in  form  an  absolute 
deed.  They  further  alleged  that  plaintiffs 
held  a  lien  on  2,400  acres  of  land  in  Nebras- 
ka, called  the  Ncleigh  ranch,  and  that  in 
March,  1912,  they  proposed  to  their  tmde  to 
transfer  a  note  and  mortgage  and  certain 
collaterals  on  the  Neleigh  ranch  In  lieu  of  the 
lien  which  he  held  on  the  Red  ranch;  that 
these  papers  were  held  by  the  unde  for  some 
time  before  acceptance,  but  in  1913  the  uncle 
did  accept  the  note  and  mortgage,  and  at 
that  time  executed  a  quitclaim  deeid  to  the 
Red  ranch  Intended  to  be  a  release  of  the  Uen 
which  he  held  on  that  ranch.  They  allege 
that,  after  the  acceptance  pf  tUn  Uen  on  the 
Neleigh  ranch  in  satisfaction  o?  the  lien  held 
by  the  uncle,  the  collateral  notes  were  sur- 
rendered to  the  plaintiffs,  and  the  uncle  aft- 
erwards asserted  and  foreclosed  a  lien  on 
the  Neleigh  ranch.  It  was  therefore  claimed 
by  the  plaintiffs  that  the  indebtedness  due 
from  them  to  their  uncle,had  been  fully  sat- 
isfied, and  that  neither  A.  B.  Brlnkerhoff. 
who  has  since  died,  nor  the  defendants,  who 
held  possession  under  him,  hare  any  Interest 
In  the  Red  ranch. 

In  their  answer  the  defendants  stated  that 
the  deed  of  January  24,  1910,  was  originally 
executed  by  plaintiffs  to  their  uncle  as  se- 
curity for  Indebtedness  and  tor  such  fiurtber 
advances  as  he  might  make  to  them,  that  the 
indebtedness  was  increased,  and  that  on  Oc- 
tober 17,  1912,  the  nephew  proposed  to  the 
uncle  that  he  take  over  the  Red  ranch,  con- 
sisting of  4,560  acres,  at  a  valuation  of  $25 
per  acre  in  payment  of  indebtedness  to  the 
uncle  which  then  amounted  to  approximately 
$145,000.  It  was  averred  that  an  agreement 
between  them  was  reached  by  which  the  un- 
cle did  take  the  title  to  the  ranch  and  gave 
the  plaintiffs  a  credit  of  $114,000  on  their 
Indebtedness  to  him.  As  an  evidence  of  this 
agreement  and  a  transfer  of  the  plaintiffs'  in- 
terest In  the  ranch,  it  Is  alleged  that  plain- 
tiffs took  the  original  mortgage  deed,  which 
on  Its  face  was  an  absolute  deed,  and  attach- 
ed thereto  the  following  Instrument  In  writ- 
ing: 

'Huntley,  DL,  October  17, 1912. 
"This  Is  to  certify  that  the  attached  warran- 
ty deed  is  given  without  any  conditions,  ver- 
bal or  written,  and  the  deed  dated  January  10, 
1910,  given  as  collateral,  but  not  recorded,  haa 
been  canceled  and  returned  to  us. 

"B.  li.  BrinkerhofC 
"Bdith  Nye  BrinkerhoS." 

The  defendants  further  averred  that  thia 
combination  Instrument  was  executed  in  pur- 
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Burance  of  an  agreement  tb&t  the  original 
warranty  deed  should  no  longer  stand  as  a 
security,  but  that  it,  together  with  the  new 
agreement,  should  operate  as  a  complete 
transfer  of  title  In  fee  without  conditions, 
reservations,  or  restrictions.  The  instru- 
ment was  delivered,  and  shortly  afterwards, 
it  was  alleged,  A.  B.  Brinlierhoff  went  into 
possession  of  the  ranch  and  held  it  exclusive- 
ly and  uninterruptedly  until  his  death,  and 
since  that  time  the  trustee  under  his  will 
has  held  possession  of  it.  The  defendants 
further  stated  that  the  plaintiffs  had  ad- 
mitted a  sale  of  the  Bed  ranch  to  the  uncle 
'had  given  testimony  to  that  effect  in  other 
litigation.  It  was  also  alleged  that  after  the 
transfer  of  the  Red  ranch  by  plaintiffs  to 
the  uncle  they  were  still  Indebted  to  him  for 
an  amount  between  $35,000  and  $40,000,  and 
they  specifically  denied  that  the  deed  and 
mortgage  to  the  Neleigh  ranch  were  given 
In  lieu  of  the  Indebtedness  and  Visa  held  by 
the  uncle  on  the  Bed  ranch,  but  were  given 
as  security  on  a  different  and  new  debt  owed 
by  them  to  the  uncle.  The  defendants  fur- 
ther set  up  the  defense  of  res  Judicata  based 
upon  an  action  brought  by  the  Interstate 
Cattle  Loan  Company  against  A.  B.  Brinker- 
hoff  In  a  Nebrasiia  court  in  which  the  cattle 
company  alleged  ownership  and  possession 
of  the  Neleigh  ranch,  containing  about  2,690 
acres,  and  that  defendants  claimed  some 
title  or  interest  in  the  land,  but  without 
ground  or  right,  and  it  therefore  aslced  to 
have  its  title  to  the  property  quieted.  A.  B. 
Brinkerhoff  answered  in  that  action,  and  al- 
leged that  the  deed  held  by  the  cattle  com- 
pany was  obtained  without  consideration 
and  was  made  subject  to  certain  liens,  In- 
cluding one  of  $35,000  in  favor  of  A.  B. 
Brinkerhoff;  that  thereafter  a  warranty 
deed  for  the  land  was  executed  which  was  in 
fact  a  mortgage,  executed  to  secure  the  in- 
d^tedness  to  the  cattle  company,  and  was 
accepted  by  that  company  with  full  knowl- 
edge of  the  fact  and  subject  to  the  lien  in  his 
favor  for  $35,000.  The  cattle  company  replieti 
with  denial^  and  the  allegation  that  the 
mortgage  lien  of  $36,000  was  fictitious  and 
made  for  the  purpose  of  cheating  the  com- 
pany. H.  L.  Brinkerhoff  was  brought  into 
tbe  case,  and  he  Sled  an  answer  denying  the 
averments  In  the  petition  of  the  cattle  com- 
pany, and  alleging  that  the  deed  under  which 
the  company  cinimcd  title  was  invalid  inas- 
much as  it  was  without  consideration.  lie 
did  not  file  any  pleading  nor  contest  with  his 
imcle  as  to  the  Item  of  indebtedness  of  $35,- 
000  and  the  mortgage  deed  which  'he  had 
given  to  secure  the  payment  of  that  amount. 
The  Judgment  in  the  Nebraska  case  upheld 
the  title  of  the  cattle  company,  but  It  was 
determined  that  the  title  was  held  by  the 
cattle  company  subject  to  the  mortgage  lien 
■et  up  by  A.  B.  Brinkerhoff,  and  the  court 
decreed  a  foreclosnrs  ol  this  lien  giving  A.  B. 


Brinkerhoff  a  Judgment  for  $1,961.67,  which 
was  not  secured  by  the  mortgage.  In  the 
present  case  the  Jury  returned  a  verdict  find- 
ing for  the  -defendants,  and  of  the  rulings 
and  judgment  the  plaintiffs  complain. 

The  first  point  raised  by  the  plaintiffs  is 
on  instruction  No.  7,  in  which  the  Jury  was 
told'  that  by  the  decision  of  the  Nebraska 
court  involving  the  title  of  the  Neleigh  ranch 
and  the  mortgage  claimed  thereon  there  had 
been  a  full  accounting  between  A.  B.  Brink- 
erhoff and  H.  L.  Brinkerhoff,  upon  all  of 
their  many  transacti(»is  and  accounts  up  to 
that  time,  and  in  thi  accounting  so  had  in 
that  case  It  was  Judicially  determined  that 
H.  L.  Brinkerhoff  was  then  indebted  to  A.  B. 
Brinkerhoff  in  the  sum  for  which  Judgment 
was  rendered  in  that  case,  after  dednctlng  a 
credit  in  favor  of  H.  L.  Brinkerhoff  amount- 
ing to  $114,000,  on  account  of  the  sale  and 
transfer  by  him  to  A.  B.  Brinkerhoff  of  the 
lands  now  in  controversy  in  this  action, 
Imown  as  the  Bed  ranch. 

[1]  There  is  reason  to  complain  of  the  in- 
struction as  the  rnle  declared  was  of  vital 
consideration  In  the  present  case.  The  ad- 
judication in  the  Nebraska  court  can  only  be 
conclusive  on  the  parties  as  to  matters  which 
were  directly  in  issue  in  the  former  case, 
and  not  to  those  Incidentally  brought  Into 
the  case  during  the  trial.  What  was  in  is- 
sue in  the  Nebraska  case?  The  cattle  com- 
pany alleged  ownership  and  possession  of  a 
tract  of  land,  stating  that  A.  B.  Brinkerhoff 
unjustly  and  ^vithout  right  claimed  an  in- 
terest in  it  and  asking  for  the  quieting  of  its 
title.  A.  B.  Brinkerhoff  answered,  challeng- 
ing ownership  of  the  cattle  company,  alleg- 
ing that  the  deed  under  which  it  claimed 
title  was  without  consideration  and  Invalid. 
He  also  set  up  a  lien  upon  the  land  evidenced 
by  a  mortgage  deed  given  him  by  H.  L. 
Brinkerhoff  to  secure  a  note  for  $35,000,  and 
he  also  asked  for  a  foreclosure  of  the  lien. 
The  only  pleading  filed  by  H.  Ij,  Brinkerhoff 
was  an  answer  that  the  deed  executed  by 
him  to  Nye  and  Hover,  who  conveyed  to  the 
cattle  company,  was  without  consideration, 
and  he  asked  that  his  title  should  be  quieted 
against  the  claims  of  the  cattle  company. 
Two  matters  were  involved  in  that  contro- 
versy— one  the  validity  of  the  deed  under 
which  the  cattle  company  held ;  and  the  oth- 
er the  validity  of  the  lien  claimed  by  A.  B. 
Brinkerhoff.  The  first  matter  was  determin- 
ed in  favor  of  the  cattle  company,  and  as  to 
that  there  is  no  longer  any  controversy.  As 
to  the  second  the  facts  In  controversy  were 
the  existence  of  the  deed  from  H.  L.  Brink- 
erhoff to  A.  B..  Brinkerhoff  and  the  validity 
of  the  mortgage  purporting  to  secure  its  pay- 
ment The  cattle  company  was  contending 
that  the  note  did  not  evld«ice  a  real  indebt- 
edness, and  that  theire  was  no  real  basis  for 
the  mortgage  deed  set  up  by  A.  B.  Brink- 
erhoB.    That  was  the  only  question  that  dl- 
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Tided  the  parties  on  the  second  branch  of  the 
case. 

[2]  Testimony  was  introduced  pro  and  con 
on  the  point  whether  or  not  the  note  repre- 
sented a  real  Indebtedness  and  good  faith  at- 
tended the  execution  of  the  mortgage.  In  re- 
sifting  the  attack  upon  the  validity  of  these, 
testimony  as  to  the  transactions  involved  in 
the  giving  of  the  note  was  brought  out  It  was 
not  necessary  to  a  decision  of  the  question 
that  the  inquiry  should  extend  further  into 
the  dealings  of  the  parties  than  to  show  that 
there  was  a  consideration  for  the  note  and 
mortgaga  Anything  outside  of  that  was  not 
within  the  issues,  and  not  necessary  to  the 
decision  of  that  case.  The  cattle  company 
was  not  a.sklnR  for  nor  was  it  interested  In  a 
general  hccounting  between  the  Brtnkerhoffs. 
These  codefendants  were  not  asking  for  an 
accounting  between  themselves,  and  cannot 
be  regarded  as  adversary  parties.  H.  li. 
Brinkerhoff,  as  we  have  seen,  did  not  ques- 
tion the  validity  of  the  note  and  mortgage 
or  the  right  of  his  uncle  to  foreclose  It. 
TherS  was  nothing  adverse  between  them  In 
the  pleading  or  evidence,  and  no  attempt  to 
have  determined  the  effect  of  any  other  of 
the  many  transactions  which  occurred  be- 
tween these  defendants  running  through  a 
period  of  more  than  seven  years.  They 
stood  together  on  every  issue  raised  between 
the  plaintiff  and  the  defendant  and  no  con- 
flicting or  hostile  claims  were  brought  Into 
issue  between  them.  Standing  in  this  atti- 
tude, their  rights  and  liabilities  other  than 
was  Involved  In  the  issue  of  the  cattle  com- 
pany cannot  be  regarded  as  adjudicated.  23 
Cyc.  1279.  As  between  the  Brlnkerhoffs, 
there  were  conveyances  of  lands,  mortgages 
made,  and  deeds  executed  which  were  In  fact 
mortgages:  there  were  shifting  of  liens,  mon- 
eys invested,  collected,  and  reinvested,  In- 
strument!) made,  claimed  by  one  party  to  be 
releases  of  liens  and  by  the  other  to  be  ac- 
tual transfers  of  property ;  numerous  person- 
al loans  were  Involved,  some  of  which  were 
for  comparatively  hirge  amounts;  and  there 
were  other  dealings  between  them  of  great 
number  and  variety.  It  Is  plain  that  a  gen- 
eral accounting  between  them  covering  all 
these  transactions  was  not  within  the  con- 
templation of  the  parties  or  the  scope  of  the 
Judgment.  If  it  had  been  adjudged  that  a 
general  accounting  was  had  when  the  ques- 
tion had  not  in  fact  been  submitted  to  the 
court  for  a  decision,  the  Judgment  to  that 
extent  would  have  been  void.  New  v.  Smith, 
86  Kan.  1,  119  Pac.  380;  23  Cyc.  1318.  The 
fact  that  an  inquiry  was  had  as  to  an  indebt- 
edness sufficient  to  constitute  a  basis  for  the 
mortgage  on  the  Neleigh  ranch  did  not  con- 
clude the  parties  beyond  the  real  matters  in 
controversy  in  that  litigation.  It  is  not 
enough  to  bind  the  parties  that  a  matter 
was  touched  upon  incidentally.  To  work  an 
estoppel  the  Judgment  must  fairly  have  cov- 
ered the  point    It  has  been  said : 


"For  estoppel  by  judgment  results  from  a 
matter  having  been  directly  and  substantially  in 
issue  in  a  former  suit,  and  having  been  heard 
and  finally  decided."  Caspersz  on  Estoppel  (4th 
Ed.)  p.  472. 

As  to  matters  merely  incidental  or  Imma- 
terial, it  has  been  remarked: 

"But  the  rule  does  not  extend  to  every  issue 
determined  in  the  former  suit  It  extends  only 
to  those  which  were  necessary  to  the  disposal 
of  the  matter  involved.  Although  a  judgment 
may,  in  express  terms,  purport  to  affirm  a  par- 
ticular fact  or  rule  of  law,  yet,  if  such  fact  or 
rule  of  law  was  immaterial  to  the  issue,  and 
the  controversy  did  not  turn  npon  it  the  ad- ' 
judication  will  not  conclude  the  parties  in  refer- 
ence thereto."  24  Am.  &  Eng.  Ency.  of  Law, 
768. 

Another  statement  of  the  rule  Is: 

"In  order  that  a  judgment  may  operate  as  res 
judicata  and  be  conclusive  evidence  of  a  fact 
sought  to  be  established  by  it,  it  must  be  made 
to  appear  that  the  same  fact  not  only  was  in 
issue  and  determined  in  the  former  suit  but 
that  it  was  a  material  fact  therein.  Facts  found 
which  were  not  necessary  to  uphold  a  former 
judgment  do  not  conclude  the  parties.  Al- 
though a  decree  in  express  terms  professes  t« 
affirm  a  particular  fact,  yet  if  such  fact  was  im- 
material, and  the  controversy  did  not  turn  upon 
it,  the  decree  will  not  conclude  the  parties  in 
reference  to  that  fact"    15  R.  C.  L.  980. 

Ottr  conclusion  Is  that  the  Instruction  chal- 
lenged was  not  warranted,  and  that  the  giv- 
ing of  it  was  material  error. 

[3,  4]  There  is  a  further  complaint  as  to 
an  instruction  in  which  the  Jury  was  told 
that  under  the  deed  executed  by  plalntlfla 
on  January  24,  1910,  and  the  written  instru- 
m<mt  dated  October  17,  1912,  attached  to  the 
dee<l  mentioned,  the  execution  and  delivery  of 
which  was  not  controverted,  A.  B,  Brinkerhoff 
became  the  owner  of  the  Red  ranch,  and 
that  the  verdict  must  be  for  defendants  unless 
It  was  found  that  the  alleged  deed  dated 
March  11,  1912,  from  A.  B.  Brinkerhoff  to 
plaintiffs  was  executed  and  delivered  during 
his  lifetime.  As  already  shown,  the  deed  of 
January  24,  1910,  although  absolute  in  form, 
was  given  and  received  as  a  security  for  the 
payment  of  a  debt  and  has  been  treated  as 
a  mortgage  by  all  the  parties.  Was  its  char- 
acter charged  by  the  subsequent  agreement 
and  the  instrument  executed  as  evidence  of 
the  agreement  on  October  17,  1912?  Plain- 
tiffs Invoke  the  rule  or  maxim,  "Once  a  mort- 
gage, always  a  mortgage,"  and  insist  that 
the  actual  title,  being  in  them,  could  not  be 
transferred  or  affected  by  a  parol  agreement 
or  the  writing  of  October  1912.  Some  of  the- 
courts  have  held  that,  when  a  deed  is  given, 
absolute  in  form,  to  secure  an  Indebtedness, 
and  tliere  is  an  agreement  or  bond  of  de- 
feasance or  any  equities  of  the  grantor, 
these  may  be  surrendered  or  canceled  by 
such  a  parol  agreement  and  in  that  way^ 
leave  or  vest  the  title  absolutely  in  accord- 
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ance  with  the  terms  of  tbe  first  deed.  Cram- 
er V.  WUson,  202  lU.  83,  66  N.  a  869;  Sears 
▼.  Gllman,  199  Mass.  381,  85  N.  E.  466.  See 
other  authorities  mentioned  In  case  last 
cited.  In  Kansas,  where  a  mortgage  does 
not  transfer  an  estate  in  land,  and  Is  only 
an  incumbrance  or  a  security  for  a  debt,  and 
where  a  deed  absolute  in  form  glrcn  to  se- 
cure a  debt  is  no  more  than  an  equitable 
mortgage,  the  decisions  of  states  in  whldi 
mortgages  have  a  different  status  and  con- 
vey an  estate  to  the  mortgagee  are  not  en- 
tirely applicable.  While  upon  its  face  the 
instrument  in  question  transferred  the  title 
to  the  uncle,  it  in  fact  was  not  a  transfer, 
and  "  •  •  •  it  has  always  been  sufficient 
in  a  court  of  equity  to  show  a  state  of  facts 
outside  of  the  deed  which  should  render  the 
deed  a  mortgage,  or  would  render  it  defeas- 
ible."   Moore  t.  Wade,  8  Kan.  380-388. 

That  such  an  instrument  may  be  shown 
by  parol,  proof  to  be  something  else  than  it 
purports  is  an  anomaly  in  the  law,  but  one 
that  has  been  sanctioned  from  the  beginning. 
The  deed  in  question  was  a  mortgage  when 
made,  and  remained  a  mortgage  at  least  un- 
til the  second  instrument  was  executed.  The 
title  to  the  land  was  not  changed  by. the  ex- 
ecution of  the  deed  any  more  than  it  would 
have  been  by  the  execution  of  an  ordinary 
mortgage,  and  it  is  well  argued  that  under 
the  statute  of  frauds  an  estate  or  Interest 
In  land  cannot  be  conveyed  by  parol.  Is  the 
written  instrument  of  October  17,  1912,  a 
valid  transfer  of  the  land?  In  Le  Comte  v. 
Pennock,  61  Kan.  330,  59  Pac.  641,  an  instru- 
ment in  form  a  warranty  deed  was  execut- 
ed as  security  for  a  debt,  and,  although  pos- 
session of  the  proi>erty  was  obtained  by  the 
mortgagee,  and  some  repairs  were  made  by 
him  upon  It,  it  was  held  that  the  mortgage 
continued  to  be  a  mortgage,  and  that  the 
title  would  remain  in  the  mortgagor  until  a 
new  agreement  was  executed  which  would 
operate  as  a  transfer  of  title.  It  was  there 
said: 

"It  is  a  general  rule  that  the  character  of  a 
transaction  is  fixed  at  its  inception,  which  is  in 
line  with  the  old  maxim,  'Once  a  mortgage,  al- 
ways a  mortgage.'  The  instrument  given  to 
Chartier  was  confessedly  a»  mere  equitable 
mortgage  at  tbe  beginning,  and  nothing  short 
of  a  new  agreement  could  convert  it  into  a  deed 
or  transfer  of  title." 

It  was  there  held  that  under  the  facts  in 
the  case  no  new  agreement  was  made,  and 
that  the  mortgagor  was  not  estopped  by  any 
of  the  facts  to  claim  title  in  himself.  It 
may  be  conceded  that  the  change  may  not  be 
effected  by  a  parol  agreement,  and  we  have 
the  question  then :  Was  the  later  writing 
sufficient  for  that  pbrpose?  It  is  contended 
that  it  is  IndeQnite  and  lacks  the  ordinary 
recitals  of  a  conveyance.  By  itself  It  would 
be  indefinite,  but  the  plaintiffs  making  the 
instrument  included  in  and  made  a  part  of 
It  the  original  deed,  and  together  they  con- 


TKUST  &  SAVIN-GS  BANK  783 

stitute  a  written  contract  relating  to  th« 
transfer  of  title  to  land.  The  two  writings 
must  be  considered  together  as  a  single  in- 
strument, and,  when  so  considered,  substan- 
tially all  the  clauses  and  covenants  of  a  con- 
veyance are  found  in  it  We  think  it  may  be 
regarded  as  a  new  agreement  or  rather  a 
written  evidence  of  one,  and  according  to 
some  of  the  testimony  there  was  c<Hi8idera- 
tion  fof  the  agreement.  Besides,  as  the 
agreement  was  in  writing  and  signed  by  the 
plaintiffs,  it  imports  a  consideration.  The 
later  writing  to  which  tbe  deed  was  attach- 
ed is  open  to  the  lnterpretati(m  that  the  col- 
lateral or  mortgage  feature  of  tbe  deed  Itad 
been  canceled,  and  that  the  reissued  deed 
is  a  present  grant  and  an  unconditional  con- 
veyance. If  there  Is  no  question  as  to  the 
execution  and  delivery  of  the  combined  writ- 
ings, they  may  be  regarded  as  sufficient  to 
meet  tbe  requirements  of  the  statute  of 
frauds,  and,  in  tbe  absence  of  evidence  of 
a  different  iotention,  to  convert  tbe  deed 
formerly  a  mortgage  into  a  transfer  of  title. 
It  is  true  that  there  is  some  ambiguity  in 
the  written  instrument,  and  it  is  contended 
that  it  was  not  given  or  accepted  as  a  trans- 
fer of  title.  There  was  introduced  in  evi- 
dence a  letter  written  by  A.  B.  Brinkerhoff 
about  two  years  afterwards  which  tended 
to  show  that  he  was  holding  the  land  un- 
der an  agreement  that,  if  within  five  years 
tbe  plaintiff  should  pay  back  the  money  or 
debt  for  which  the  deed  was  given  with  6 
per  cent,  interest,  the  land  would  be  retrans- 
ferred  to  him.  There  is  not  only  a  question 
as  to  the  intenticm  of  the  parties  in  making 
the  instrument  of  October,  1912,  but  it  is 
also  insisted  that  there  is  no  evidence  that 
the  first  deed  was  in  fact  attached  to  the 
writing  when  it  was  made,  and  no  evidence 
of  delivery  of  that  instrument.  The  court 
should  have  qualified  the  instruction  by  stat- 
ing in  effect  that,  if  the  deed  was  in  fact 
attached  to  the  later  instrument  and  both 
were  delivered  with  the  intention  of  trans- 
ferring the  interest  of  the  grantors  to  the 
grantee,  it  would  be  sufficient  to  show  a 
transfer  of  title  of  the  ranch  to  A.  B.  Brink- 
erhoff, and  that,  if  these  facts  had  been 
shown  by  sufficient  evidence,  the  defendant 
would  be  entitled  to  a  recovery  unless  a  sub- 
sequent transaction  or  transfer  affected  such 
ownership  and  right  of  possession  of  the 
land.  From  what  has  been  said  it  is  mani- 
fest that  the  court  was  not  warranted  in 
saying  to  tbe  Jury  that  the  only  question 
for  its  determination  was  whether  of  not 
the  deed  from  A.  B.  Brinkerhoff  to  plain- 
tiffs, dated  March  11,  1912,  as  to  which  evi- 
dence had  been  offered,  was  in  fact  execut- 
ed and  delivered  by  A.  B.  Brinkerhoff  dur- 
ing his  lifetime. 

[6]  Another  contention  is  that  the  court 
erred  in  admitting  evidence  of  previous  state- 
ments of  the  plaintiff  at  the  trial  of  other 
cases  and  elsewhere  to  the  effect  that  he 
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luid  sold  the  land  and  parted  with  all  own- 
ership in  It  These  statements  were  incon- 
sistent with  his  claims  in  the  present  action 
and  were  properly  admitted.  Wigmore  on 
Evidence,  {  1048.  It  may  be  that  the  evi- 
dence of  plaintiffs'  testimony  in  the  Ne- 
braska case  took  too  wide  a  range,  bnt  it 
related  to  some  extent  to  matters  about 
which  the  plaintiff  had  given  testimony  In 
the  present  case,  and  the  undue  exteision  of 
the  inquiry  cannot  be  regarded  as  reversible 
error. 

[8]  There  Is  some  reason  to  complain  of 
the  testimony  of  the  Judge  of  the  Nebraska 
court  as  to  the  considerations  that  moved 
him  In  his  decision  of  that  case  after  weigh- 
ing the  evidence.  Like  any  other  witness 
he  was  competent  to  give  testimony  not  in- 
consistent with  the  record  as  to  the  identity 
of  the  matters  actually  litigated  In  the  for- 
mer action.  The  considerations  and  findings 
of  a  court  should  be  expressed  in  the  record, 
but  bis  secret  and  unexpressed  reasons 
which  actuated  him  in  making  the  decision 
are  not  admissible  any  more  than  are  those 
of  a  Jury.  Packet  Co.  v.  Sickles,  72  U.  S. 
(5  WaU.)  580,  18  L.  £».  560;  1  Herman  on 
Estoppel  and  Res  Judicata,  237;  2.  Van 
Fleet's  Termer  Adjudication,  845;  23  Cyc. 
1538.  Within  the  rule  portions  of  the  evi- 
dence of  the  Judge  should  have  been  ex- 
cluded. 

For  the  errors  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial 

All  the  Justices  concurring. 

On  Rehearing. 

In  a  petition  for  rehearing  defendants  con- 
tend that  the  errors  upon  which  a  reversal 
was  based  were  not  of  a  prejudicial  charac- 
ter. It  is  insisted  that,  when  it  was  held  in 
the  first  opinion  that  the  execution  and  de- 
livery of  the  memorandum  of  October  17, 
1912,  If  attached  to  the  deed,  which  was  an 
equitable  mortgage,  was  delivered  with  the 
Intention  of  transferring  the  mortgagor's  in- 
terest in  the  land,  It  was  sufficient  to  satisfy 
the  statute  of  frauds,  the  case  was  practical- 
ly determined  In  their  favor. 

[7]  The  contention  is  that  the  substantial 
evidence  showed  the  attachment  of  the  origi- 
nal deed  to  the  memorandum,  and  also  that 
it  was  executed  and  delivered  with  the  in- 
tention of  converting  the  equltaUe  mortgage 
into  a  transfer  of  title.  While  there  was 
evidence  strongly  tending  to  support  this  con- 
tention, there  is  testimony  tending  to  show 
that  the  memorandum  was  executed  for  an- 
other purpose  and  to  meet  the  exigencies  of 
another  case.  There  was  a  question  whether 
it  was  executed  by  the  nephew  in  payment 
of  an  indebtedness  to  his  uncle,  and  whether 
in  fact  there  was  any  indebtedness  to  be 
canceled  by  a  transfer  of  title,  or  whether 
the  indebtedness  had  been  canceled  by  other 
negotiations  and  transfers  between  the  i)ar- ' 


ties.  Added  to  these  was  the  letter  after- 
wards written  by  the  uncle,  which  in  some 
degree  tended  to  show  that  he  reg^arded  the 
transfer  as  having  been  made  to  secure  the 
indebtedness,  with  Interest,  within  a  fixed 
time,  and  when  it  was  paid  the  property 
should  be  transferred  and  belong  to  the 
nephew.  Then  there  was  testimony  ot  the 
execution  by  the  uncle  of  a  quitclaim  deed 
purporting  to_  transfer  the  land  back  to  the 
nephew.  Considering  all  the  testimony,  the 
court  is  stUI  of  the  opinion  that  in  the  state 
of  the  evidence  the  instruction  of  the  conrt 
to  the  effect  that  the  only  question  for  de- 
termination of  the  Jury  was  whether  the 
quitclaim  deed  was  ever  in  fact  executed  and 
delivered  by  the  uncle  to  the  nephew  was  ma- 
terial err<w.  We  adhere  to  the  view  express- 
ed in  the  first  opinion  that  the  court  was  not 
warranted  in  instructing  the  Jury  that  the 
Judgment  in  the  Nebraska  court  was  conclu- 
sive as  to  the  state  of  the  accounts  betweoi 
uncle  and  nephew,  and  as  to  the  existing  In- 
debtedness of  the  nephew  to  the  uncle  and 
that  so  far  as  the  transfer  of  the  land  in 
question  was  concerned,  these  matters  were 
no  longer  in  controversy  and  could  not  be 
considered  in  the  action.  The  dealings  of 
these  parties  as  evidencing  their  intentions 
and  whether  there  was  an  indebtedness  which 
entered  into  the  negotiations  when  the  mem- 
orandum was  executed,  which  it  is  claimed 
converted  the  equitable  mortgage  into  a 
transfer  of  title,  were  important  considera- 
tions in  the  case,  and  should  not  have  been 
taken  from  the  Jury.  The  case  was  eject- 
ment, and,  while  it  had  Its  equitable  features, 
they  were  not  segregated  nor  reserved  by 
the  court  for  its  own  determination.  The 
whole  case  was  submitted  to  the  Jury  upon 
the  question  of  ownership  of  the  land  in 
controversy  and  as  to  whether  the  plaintiffs 
were  entitled  to  its  possession,  and  therefore 
it  became  necessary  to  fully  instruct  the  Jury 
upon  the  evidence  bearing  upon  these  ques- 
tions. 

In  the  argument  upon  the  rehearing  plain- 
tliTs  renew  the  contention  that  the  memo- 
randum of  October  17,  1912,  even  if  attached 
to  the  deed  and  deliver^  with  the  intentl(»i 
of  transferring  the  title,  was  incomplete,  and 
insufficient  to  satisfy  tbie  requirements  of  the 
statute  of  frauds.  Our  view  still  is  that  if 
the  instruments  were  attached,  so  as  to  c(ui- 
stltute  a  single  instrument,  and  were  execut- 
ed and  delivered  for  the  purpose  mentioned 
they  would  be  sufBcient  to  constitute  a  trans- 
fer. 

[8]  It  is  farther  contended  that  they  could 
not  in  any  event  have  that  effect,  unless 
there  was  a  new  and  adequate  consideration. 
We  think  that,  if  the  debts  were  canceled  as 
claimed,  or  other  rights  surrendered  by  the 
uncle,  there  would  be  sufficient  consideration 
for  a  transfer  otherwise  valid. 

For  the  reason  given  in  the  first  opinion, 
the  Judgment  of  reversal  will  stand. 

All  the  Justices  concurring. 
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1.  Appeal  and /error  ^=3717— Opinion  of  trial 
judge  no  part  of  Judgment  roll. 

The  opinion  of  the  trial  judge  is  no  part  of 
the  judgment  roll  and  can  only  be  used  to  aid 
the  Supreme  Court  in  the  proper  determination 
of  the  appeal.     (Per  Sanders,  C.  J.) 

2.  Appeal  and  error  <S=9907(3)— On  appeal  on 
Judgment  roll  difforence  in  findings  recon- 
oiled  and  presumed  Justified  by  evidence. 

Upon  an  appeal  upon  the  judgment  roll 
alone,  it  is  the  duty  of  the  court  to  reconcile 
all  differences  in  findings,  and  it  must  presume 
that  tiiey  sustain  the  judgment  and  are  justified 
by  the  evidence.     (Per  Sanders,  C.  J.) 

3.  Damages  9=357 — Motive  for  breach  Imma- 
tarlal. 

€lenerally  speaking,  the  motire  of  a  def^id- 
•nt  in  breaching  a  contract  cannot  be  inquired 
Into,  and  the  measure  of  the  damages  is  the 
same  whether  it  be  willful  or  malicious.  (Per 
Sanders,  0.  J.) 

4.  Vendor  and  purchaser  «=»l8(>/2)— "Option 
to  purchase"  defined. 

An  option  to  purchase  is  a  contract  sup- 
ported by  a  consideration  by  which  one  party 
sells  to  another  the  right,  at  the  Section  of 
the  latter,  to  purchase  certain  described  prop- 
erty for  the  price  and  upon  the  terms  and  con- 
ditions of  the  option  contract.  (Per  Sanders, 
C.  J.) 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.  J 

5.  Mines  and  minerals  $=953r-0ptlon  contract 
to  purchase  land  held  not  mutual. 

A  contract  giving  parties  the  option  to  go 
on  land  and  extract  minerals  and  to  pay  for 
the  land  out  of  ore  extracted,  but  not  requiring 
them  to  take  the  land,  even  after  electing  to 
assume  the  contract,  kel4  without  mutuality, 
notwithstanding  that  they  were  ready  and  able 
to  complete  the  contract.    (Per  Sanders,  G.  J.) 

6.  Judgment  «=3256(2)— Findings  held  not  to 
support  Judgment  for  damages  for  breach  of 
oontraot. 

Where  plaintiff  averred  that  rescission  of 
contract  was  illegal,  which  was  material,  and 
that,  by  reason  of  the  defendant's  attempted 
revocation  and  rescission,  he  had  been  damaged 
in  a  certain  sum,  and  the  court  found  that  the 
contract  was  for  a  valuable  consideration  and 
that  an  attempt  to  revoke  was  absolutely  nuU 
and  void,  a  judgment  for  damages  for  breach 
of  the  con,tract  was  not  sustained.  (Per  Sand- 
ers, C.  J.) 

7.  Brokers  <8=>63  ( I )— Broker  held  not  entitled 
to  commission  or  damagee,  on  refusal  to  al- 
low bim  to  exercise  option  to  purchase,  whore 
contract  with  owner  was  not  mutual. 

Where  an  agent  was  authorized  to  sell  min- 
ing land,  and  was  also  given  an  option  to  be- 
come a  purchaser,  and  the  two  contracts  were 
considered  as  one,  he  was  not  oititled  to  a 
cominisiiion  or  damages  by  reason  of  the  own- 
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er's -refusal  to  permit  Um  to  enter  on  his  elec- 
(No.  2463.)  i  tion  to  assume  .the  option  contract,  where  such 

contract  was  not  mutual  in  that  the  land  was 
April  6,  1922.)       not  to  be  conveyed  until  paid  for  out  of  ore  ex- 
tracted, and  he  had  a  right  to  withdraw  any 
time  without  liability.     (Per  Sanders,  O.  J.) 


8.  Spedflc  performance  «=357— Vendor  and 
purchaser  «=3l8(i/2)— Options  given  for  val- 
uable consideration  irrevocable  and  capable  of 
apeoiflc  performance. 

Options  to  purchase  land  given  for  valua- 
ble consideration  are  irrevocable  and  are  ca- 
pable of  specific  performance.  (Per  Oole- 
man,  J.) 

9.  Brokers  «=»65(5)— Broker  selling  to  syndi- 
cate of  which  he  Is  a  member  not  eiititled'to 
eolleot  commission,  unlessi  principal,  knowli^g 
of  his  Interest,  agreed  to  compensate  him. 

Where  broker  procures  a  safe  to  a  syndi- 
cate of  which  he  is  a  member,  he  cannot  col- 
lect a  commission  unless  his  principal,  know- 
ing his  interest  in  the  syndicate,  specially  un- 
dertook and  agreed  to  compensate  him.  (Per 
Coleman,  J.) 

Appeal  from  District  Court,  Humboldt 
County;  Mark  R.  Averill,  Judge. 

Action  by  Harry  H.  Hunter,  Jr.,  against 
Thomas  Sutton.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Booth  B.  Goodman,  of  Lovelock  (Moore  & 
Mcintosh,  of  Reno,  of  counsel),  for  appellant 

R.  M.  Hardy,  of  SusanviUe,  Gal.,  and 
Cooke,  French  &  Stoddard,  of  Reno,  for  re- 
spondent 

SANDERS,  O.  J.  This  appeal  is  from  o 
judgment  upon  the  Judgment  roll  alone,  in 
an  action  brought  to  recover  damages  for  the 
alleged  breach  of  several  agreements,  evi- 
denced In  writing,  and  made  the  basis  of  the 
cause  of  action.  The  action,  was  tried  by  the 
court  without  a  jury.  The  court  decided  the 
facts  to  bo  as  stated  in  the  complaint  and 
directed  findings  of  fact  and  conclusions  of 
law  to  be  pr^ared  ini  accordance  with  its 
opinion  filed,  in  so  far  as  the  opinion  passes 
upon  the  facts.  Upon  the  findings  and  con- 
clusicms  thus  prepared  and  approved,  the 
court  rendered  Judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
full  amount  of  damages  demanded,  to  wit, 
$9,000,  and  for  $380.50  costs.  By  reason  of 
the  decision  upon  the  former  apx)eal  herein, 

45  Nev. ,  195  Pac.  342,  the  defendant  now 

brings  the  case  here  upon  appeal  from  the 
Judgment. 

According  to  the  complaint  and  Exhibit  A, 
made  a  part  thereof,  Thomas  Sutton,  defend- 
ant in  the  court  below,  appellant  here,  on  the 
30th  day  of  June,  1917,  In  consideration  of 
the  sum  of  $1,  to  him  in  hand  paid,  and  for 
the  further  consideration  of  the  promises, 
covenants,  and  agreements  to  be  kept  and 
performed,  granted  to  Harry  H.  Hunter,  Jr., 
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the  plaintiff  and  respondent,  wbat  the  parties 
concede  to  be  an  option  to  pHrchase  18  lode 
mining  claims,  valuable  for  their  veins  of 
tungsten  ore,  situate  in  Humboldt  county 
(now  Pershing  county),  for  the  sum  of  $75,000 
to  be  paid  from  the  net  returns  resulting 
from  the  milling  of  the  ore  taken  from  the 
property,  according  to  the  following  percent- 
ages: 

"During  the  six  months  from  the  beginning  of 
operations  which  shall  not  be  later  than  Sep- 
tember 1,  1917,  to  March  1,  1918,  25  per  cent. 
From  March  1,  1918,  to  September  1,  1918, 
33%  per  cent.  On  or  after  September  1,  1918, 
until  such  time  as  the  balance  necessary  to 
make  the  sum  of  seventy-five  thousand  dollars 
($75,000.00)  has  been  paid,  50  per  cent." 

Time  Is  made  of  the  essence  of  the  agree- 
ment, and  It  contains  forfeiture  clauses  and 
a  provision  for  a  deed  when  the  full  purchase 
price  has  been  paid  and  the  conditions  iper- 
formed,  reserving  title  in  the  optlonM-  until 
the  full  purchase  price  of  $75,000  has  been 
paid  in  the  manner  provided  in  the  contract. 
No  time  is  specified  in  the  agreement  as  to 
how  long  the  privilege  to  extract  ore  to  pay 
the  purchase  price  shall  extend,  except  as 
may  be  Inferred  from  the  nature,  circum- 
stances, and  conditions  of  the  contract. 

According  to  the  complaint  and  Exhibit  B, 
made  a  part  thereof,  the  parties,  on  the  same 
date,  to  wit,  the  30th  day  of  June,  1917,  en- 
tered into  the  following  agreement: 

"Ejiow  all  men  by  these  presents:  That 
whereas,  Thomas  Sutton,  the  first  party  has 
this  day  made  an  agreement  with  liarry  H. 
Hunter,  Jr.,  the  second  party,  for  the  sale  and 
transfer  of  18  lode  mining  claims,  situated  near 
Mill  City,  Humboldt  county,  Nev.,  to  the  said 
second  party,  on  the  understanding  that  the 
said  second  party  is  going  to  endeavor  to  sell 
the  said  mining  daims  to  other  parties,  for 
the  purpose  of  making  a  commission  on  the 
transaction,  the  purchase  price  agreed  to  be 
paid  by  the  second  party  to  the  first  party  being 
seventy-five  thousand  dollars,  now  therefore, 
it  is  hereby  agreed  that  the  first  party  shall 
pay  to  the  second  party,  in  the  event  of  his 
effecting  such  sale  to  other  parties,  twelve  per 
centum  (12%)  on  the  purchase  price  so  paid, 
as  the  payments  are  made  to  the  first  party 
or  his  agent,  said  per  centum  to  be  paid  and  ac- 
cepted as  and  for  the  agent's  commission  on 
the  transaction. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands,  the  30th  day  of  June, 
1917.  Thos.  Sutton. 

"H.  H.  llunter,  Jr." 

It  is  alleged  in  the  complaint  that  on  the 
3l8t  day  of  July,  1917,  the  defendant  entered 
Into  an  agreement  with  the  plaintiff  and  one 
J.  T.  Goodin,  amendatory  and  supplemental 
to  the  contract.  Exhibit  A,  and  made  a  part 
of  the  complaint  as  Exhibit  C,  whereby  Hun- 
ter and  Goodin  obligated  themselves  to  work 
and  develop  the  mining  ground  at  the  rate  of 
at  least  1,200  one-man  miner's  shifts  in  each 
and  every  year,  beginning  September  li  1917 ; 


the  work  to  be  done  In  a  minerlike  fashion 
and  for  the  purpose  of  developing  the  prtq*- 
erty  as  a  workable  mine,  and  that  any  fail- 
ure to  perform  the  work  or  to  sell  ore  should 
operate  as  a  forfeiture  of  the  contract  of 
June  30,  1917,  which,  by  the  supplemental 
agreement,  is  In  all  other  respects  ratified 
and  confirmed. 

It  is  alleged  that  the  time  to  begin  work 
upon  the  property  was,  for  a  valuable  wmsld- 
eration,  extended  from  September  1,  1917,  to 
September  10,  1917,  which  extension  was  In- 
dorsed uiwn  the  cover  of  the  original  con- 
tract It  is  averred  that  on  September  7, 
1917,  the  defendant  served  upon  the  plain- 
tiff and  Goodin  notice  In  writing,  of  his  abso- 
lute cancellation  and  rescission  of  Bzbiblta 
A  and  C,  and  verbally  notified  said  parties 
of  the  rescission  and  cancellation,  which  was 
accompanied  by  a  threat  that  if  they  entered 
upon  the  premises  they  would  be  ejected  by 
force,  if  necessary.  The-  notice  is  made  a 
part  of  the  complaint  as  Exhibit  D. 

It  Is  alleged  that  plaintiff,  acting  under, 
and  in  pursuance,  to  his  agreement,  per- 
formed services  in  obtaining  and  did  obtain 
purchasers  of  the  rights  conferred  and  grant- 
ed by  the  agreements.  Exhibits  A  and  C;  that 
these  purchasers  were  obtained  prior  to  the 
breach  and  cancellation  of  said  agreements, 
and  before  the  time  provided  therein  to  b^in 
work  on  the  property  had  expired,  and  that 
said  purchasers  so  obtained  were  ready,  will- 
ing, and  able  to  take  and  assume  said  con- 
tracts, and  all  rights  thereunder,  on  the 
terms  therein  provided.  It  is  averred  that 
plaintiff  paid  money  to  the  defendant,  and 
expended  money  In  good  faith,  in  the  course 
of  his  acts  performed  under  his  agreements 
and  in  his  attempt  to  fulfill  bis  contract,  and 
that  the  defendant  wholly  failed  and  refused 
to  perform  his  agreements;  that  his  breach 
thereof  was  not  caused  by  plaintiff,  and  that 
bis  cancellation  and  rescission  of  his  contracts 
was  against  plaintifTs  will,  requests,  and 
protests,  and  was  illegal  and  unlawful;  and 
that,  by  reason  of  the  cancellation  and  rescis- 
sion of  said  agreements,  or  the  attempted 
cancellation  thereof,  plaintiff  was  damaged 
in  the  sum  of  $9,000,  and  demands  Judgment 
against  the  defendant  for  that  amount 

Upon  the  overruling  of  the  demurrer  to  the 
complaint,  the  defendant  for  answer  alleged 
his  admission  of  the  contracts,  exhibited 
with,  and  made  a  part  of,  the  complaint,  and 
in  this  connection  alleged,  in  substance,  tliat 
the  original  contract.  Exhibit  A,  was  made 
to  run  to  plaintiff  as  the  representative  of 
the  H.  M.  Byllesby  Company,  and  the  agret^- 
ment  Exhibit  B,  was  entered  into  with  the 
understanding  that  in  the  event  said  com- 
pany failed  to  accept  the  offer  left  open  by 
the  contract  both  agreements  should  be  at 
an  end;  that  said  company  did  refuse  and 
decline  to  consider  the  offer,  and  that,  at  the 
time  this  action  was  brought,  said  agree- 
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ments  were  of  no  force  or  effect  The  an- 
swer admits  contract,  Exbibit  C,  and  for  a 
separate  defense  the  defendant  alleges  that 
the  contracts,  Exhibit  A  and  Exhibit  C,  were 
■without  consideration  and  of  no  force  or 
effect.  It  is  averred  generally  that  plaintiff 
failed  and  refused  to  comply  with  his  agree- 
ments, and  that,  for  the  reasons  stated  in 
the  defendant's  notice  of  revocation  of  the 
contracts,  made  a  part  of  the  complaint,  he 
canceled  and  rescinded  the  same,  and  that, 
at  the  time  of  the  commencement  of  this  ac- 
tion, they  were  of  no  force  or  effect 

The  reply  consists  of  spedflc  denials  and  a 
demurrer 'to  the  defense,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense.  The  demurrer  is  disposed 
of  In  the  findings.  It  appears  that  the  action 
was  filed  on  September  9,  1917,  and  set  for 
trial  on  the  19th  day  of  July,  1918,  and  that, 
on  the  day  before  the  time  set  for  trial,  the 
plaintiff  was  allowed,  upon  motion,  to  amend 
his  complaint  by  adding  thereto  a  clause,  in 
substance,  and  to  the  effect,  that  since  the 
revocation  of  the  contracts,  the  defendant 
had  disposed  of  his  interest  in  the  property, 
and  since  said  date  had  extracted  valuable 
ore  therefrom,  and  that  the  mining  claims 
were  of  great  value. 

[1]  The  findings  follow  closely  the  aver- 
ments of  the  complaint  and  contain  specific 
findings  negativing  the  facts  alleged  in  the 
answer  of  the  defendant,  and  they  seem  to 
reflect  the  opinion  of  the  trial  court  upon  the 
evidence,  the  weight  of  the  testimony,  and  its 
views  as  to  the  law  applicable  thereto.  It  is 
well  settled  that  the  opinion  of  the  trial 
Judge  Is  no  part  of  the  judgment  roll,  and 
that  It  can  only  be  nsed  to  aid  this  court  in 
the  proper  determination  of  the  appeal.  But 
as  both  sides  refer  to  the  opinion  of  the 
court,  and  use  it  as  a  key  to  assist  in  find- 
ing some  theory  upon  which  to  reverse  or 
to  affirm  the  judgment,  they  not  having  had 
anything  to  do  with  the  formation  of  the 
pleading,  the  opinion  Is  likewise  here  used  to 
assist  in  determining  the  principle  on  which 
the  damages  were  assessed. 

The  prominent  features  of  the  findings  and 
the  conclusions  of  law  may  be  summarized, 
In  brief,  as  follows:  The  contract  Exhibit 
A,  was  procured  for  the  benefit  of  the  H.  M. 
Byllesby  Company,  dealers  In  tungsten  ore, 
who,  because  of  the  condition  of  the  money 
market,  refused  to  consider  the  contract 
which  fact  was  communicated  to  the  defend- 
ant wl>o  shortly  thereafter  became  very 
much  dissatisfied  with  the  contract  and  ex- 
pressed his  dissatisfaction,  and  because 
thereof  the  contract  was  altered  and  amend- 
ed so  as  to  run  jointly  to  the  plaintiff  and  J. 
T.  Goodin,  but  it  did  not  change  the  contract 
except  in  the  particulars  that  said  parties  ob- 
ligated themselves  to  perform  1,200  shifts  of 
work  on  the  property  during  each  year,  and. 
In  the  event  of  their  failure  to  do  the  work  or 


to  sell  the  ore,  the  contract  was  to  be  at  an 
end. 

After  the  alteration  and  amendment  of  the 
contract  the  time  in  which  the  parUes  had 
to  begin  work  nix>n  the  property  was  extend- 
ed to  September  10,  1917,  and  plaintiff  formed 
what  is  called  the  "First  Syndicate,"  to  take 
over  the  property  under  the  terms  and  con- 
ditions of  the  contracts.  The  defendant  ob- 
jected to  doing  business  with  one  of  the  pai^- 
ties,  and  the  plaintiff  thereafter  formed  what 
is  called  the  "Second  Syndicate,"  which  was 
acceptable  to  the  defendant  who  knew  of  its 
plan  and  purpose  to  comply  with  the  terms 
and  conditions  of  the  contracts.  This  syndi- 
cate was  composed  of  idalntUt  and  Qoodln 
and  two  others. 

Thereafter  the  defendant,  on  the  Ttta  day 
of  September,  1917,  revoked  and  canceled  the 
contracts.  Exhibit  A  and  ££ihiblt  C,  and  the 
revocation  thereof  was  without  just  cause  or 
excuse,  done  for  the  defendant's  own  gain, 
and  he  profited  greatly  thereby,  in  that  he 
afterwards  extracted  from  the  mining  claims 
ore  of  the  value  of  $116,000,  and  sold  the 
property  in  September,  1918,  for  $375,000. 

The  court  finds  that  the  plaintiff  was  not 
restricted  to  Byllesby  Company  alone  In  the 
performance  of  his  agency  agreement  in  bis 
endeavor  to  sell  the  property,  but  that.be 
might  dispose  of  it  to  others,  and  that  the 
agency  agreement  was  not  affected  by  the  re- 
fusal of  said  company  to  accept  the  contract, 
or  in  any  way  whatsoever,  and  that  the  plain- 
tiff obtained  purchasers  (the  "Second  Syndi- 
cate") prior  to  the  revocation,  ready,  willing, 
and  able  to  take  and  assume  the  contracts 
and  comply  with  the  terms  and  conditions 
thereof. 

The  conclusicms  of  law  are  that  the  con- 
tracts were  not  without  consideration;  that 
the  revocation  thereof  was  null  and  void; 
that  the  defendant's  act  In  prohibiting  plain- 
tiff and  his  co-optionee  Goodin  from  enter- 
ing upon  the  property  with  a  threat  to  eject 
them  by  force  was  an  illegal  act;  and  that 
the  plaintiff  had  been  damaged  In  the  sum  of 
$9,000. 

[2]  Counsel  for  the  respective  parties  ap- 
proach the  consideration  of  the  judgment 
from  different  angles,  and  there  is  such  a 
wide  divergence  between  them  as  to  the  prin- 
ciples on  which  the  damages  were  assessed, 
and  as  to  the  theory  on  which  the  case  was 
tried,  that  their  argument  furnishes  but  little 
assistance  in  determining  the  merits  of  the 
appeal.  But  it  is  the  duty  of  this  court  to  rec- 
oncile all  differences  in  the  findings,  and  it 
must  presume  that  they  sustain  the  judg- 
ment and  that  they  are  justified  by  the  evi- 
dence. The  difficulty  and  confusion  In  the 
case  may  be  attributed  to  the  fact  that  the 
gravamen  of  the  complaint  Is  that  the  de- 
fendant by  his  wrongful  cancellation,  or  at- 
tempted cancellation  and  revocation  of  the 
several  agreements  ui>on  which  the  cause  of 
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action  Is  sronnded,  and  the  wrong  or  Injury 
done  entitles  plaintiff  to  be  recompensed  In 
damages  for  the  consequences  immediately 
flowing  from  the  wrong  or  Itfjury,  these  con- 
sequences being  that  the  plaintiff  and  Goodin 
were  prevented  from  exercising  the  privilege 
of  extracting  ore  from  the  property,  and  the 
plaintiff,  as  agent,  by  the  revocation  of  the 
contract,  was  cut  off  and  deprived  of  bis 
commission,  and  his  legal  rights  under  the 
agreements  being  thus  violated,  he  was  enti- 
tled to  be  compensated  In  damages  for  their 
violation.  Tet  the  case  was  apparently  tried 
(at  least  It  is  so  argued  here)  up<Hi  the  theory 
that  it  was  an  ordinary  action  to  recover 
damages  for  the  breach  of  a  single  and  Indi- 
visible contract  whereby  the  plaintiff  was  in 
the  first  instance  constituted  the  defendant's 
agent  to  sell  the  mining  ground,  and  sub- 
sequently was  given  an  option  to  become  a 
purchaser  of  the  property  placed  in  his  hands 
for  sale. 

The  findings  show  that  the  contract  was 
breached,  and  that  plaintiff  elected  to  stand 
on  the  breach.  They  tend  to  show  that  plain- 
tiff occupied  the  dual  status  of  a  purchaser 
and  agent;  and,  in  estimating  the  damage 
for  the  breach  of  both  features  of  the  con- 
tract, the  court  considered  plaintiff's  rights 
both  as  a  purchaser  and  as  an  agent.  It  is 
inferable  from  the  findings,  read  in  the  light 
of  the  court's  exhaustive  opinion,  that  the 
defendant's  act  in  rescindtng  his  binding 
agreements  was  not  only  hurtful,  but  wrong- 
ful, and  was  done  for  bis  own  gain,  and  in 
consequence  thereof  the  defendant  had  made 
it  impossible  for  plaintiff  to  reap  any  profits 
from  the  exercise  of  the  privileges  afforded 
by  the  contract,  or  to  be  remunerated  for 
his  services  in  obtaining  Iiimself,  his  co-op- 
tionee, and  two  others,  ready,  willing  and 
able  to  take  and  assume  the  contracts  and 
comply  with  their  provisions;  and  the  wrong- 
ful revocation  of  the  contracts  being  for  de- 
fendant's own  gain,  the  court  manifestly  took 
into  consideration  his  motive  for  breaching 
the  contracts. 

[3]  If  the  contract  be  a  single  and  indivis- 
ible one,  the  motive  for  its  breach  was  im- 
material and  could  not  enter  into  the  award 
and  assessment  of  damages,  for  the  reason 
that,  speaking  generally,  the  motive  of  a  de- 
fendant in  breaching  a  contract  cannot  be  in- 
quired into,  and  the  measure  of  the  damages 
is  the  same  whether  it  be  willful  or  mali- 
cious. 8  Ruling  Case  Law,  452,  453,  §  22. 
But  It  is  manifest  from  the  opuiion  of  the 
court,  read  in  connection  with  its  findings, 
that  the  motive  and  perfidy  of  the  defend- 
ant influenced  the  court  throughout  its  de- 
liberations. 

[4]  Both  the  trial  court,  and  counsel  in 
this  court,  treat  the  contracts.  Exhibit  A  and 
Exhibit  B,  as  one  and  as  being  an  option  to 
purchase.  This,  in  a  certain  sense,  is  true, 
nie  option  feature^  In  the  first  instance. 


granted  the  optionees  the  right  to  elect  to  ac- 
cept an  offer  binding  on  the  vendor  alone, 
but  when  the  parties  elected  to  take  and  as- 
sume the  contract,  the  material  question  is: 
What  was  their  status  and  their  rights  under 
It?  It  is  manifest  that  the  contract  was  an 
executory,  unilateral  agreement,  whereby  the 
parties  were  granted  the  privilege  of  enter- 
ing into  the  possession  of  the  property  on 
a  day  certain,  and  paying  the  purchase  price 
of  $75,000  out  of  mineral  to  he  produced, 
which  was  a  thing  not  In  esse,  but  forming  a 
part  of  the  earth.  The  contract  ccmtains  no 
provision  by  which  the  production  of  the  ore 
could  be  compelled,  and  there  was  ne  obliga- 
tion on  the  part  of  the  vendor  to  convey  until 
the  purchase  price  had  been  thus  paid  and 
the  conditions  named  performed.  It  gave  the 
prospective  purchasers  the  privilege  of  ex- 
tracting ore.  It  conferred  upon  them  no  in- 
terest In  the  property;  its  covenants  did  not 
run  with  the  land.  It  did  not  create  an 
equitable  title,  but  might  ripen  into  sncb 
when  the  purchase  price  had  been  paid  and 
the  conditions  performed.  An  option  to  pur- 
chase is  defined  to  be  a  cmitract,  supported 
by  a  consideration,  by  which  one  party  (the 
optlonor)  sells  to  another  (the  optionee)  the 
right,  at  the  election  of  the  latter,  to  pur- 
chase certain  described  property  for  the  price 
and  upon  the  terms  and  conditions  of  the  op- 
tion contract  James  on  Option  Contracts, 
!  101. 

[5]  Bliminating  the  confused  phraseology 
of  the  contract,  it  appears  from  an  observa- 
tion of  its  terms  that  its  option  feature  was 
confined  to  the  privilege  of  extracting  ore, 
but  in  its  essence  the  contract  was  an  execa- 
tory,  unilateral  agreement.  Upon  the  par- 
ties' election  to  assume  the  contract,  they 
were  not  purchasers  in  the  sense  of  vendees. 
They  had  the  right  to  withdraw  from  the 
contract  at  any  time,  without  any  liability. 
The  vendor  was  bound,  but  the  prospective 
purchasers  were  not.  They,  as  above  stated, 
were  not  bound  to  produce  ore,  neither  was 
there  anything  in  the  contract  to  compel 
them  to  do  so.  The  contract  was  not  mutual. 
It  Is  evident  that,  as  a  matter  of  law,  their 
readiness  and  ability  to  complete  the  contract 
or  its  revocation  could  not  convert  it,  an  un- 
enforceable contract.  Into  a  binding  and  ef- 
fective contract  of  sale;  yet  the  Judgm«it  Is 
grounded  upon  the  theory  that  It  did. 

Furthermore,  it  is  alleged  in  the  complaint 
that  the  revocation  of  the  contract,  or  its  at- 
tempted rescission  and  revocation,  was  il- 
legal; and  the 'Court  finds,  as  a  conclusion 
of  law,  that  the  contract  was  for  a  valuable 
consideration,  and  its  revocation  was  abso- 
lutely null  and  void.  If  this  be  a  correct  con- 
clusion of  law,  it  is  in  effect  a  holding  that, 
though  the  contract  was  breached,  neverthe- 
less the  breach  was  null  and  void  and  of  no 
legal  effect  whatsoever.  Hence  I  am  unable 
to  understand  how,  if  the  cwtract  waa  aev- 
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er  rightfully  or  legally  revoked,  the  court 
could,  as  a  matter  of  law,  award  plaintiff 
damages  of  $9,000  for  its  breach,  when  In 
law  It  was  not  revoked. 

[6]  But  It  is  suggested  that  the  decisions 
of  this  court  are  to  the  effect  that  the  provi- 
sion In  the  statute,  requiring  the  facts  found 
and  the  conclusions  of  law  to  be  separately 
stated,  is  directory,  and  it  is  held  In  Cali- 
fornia that  an  erroneous  conclusion  of  law 
constitutes  no  cause  for  reversal  If  the  Judg- 
ment was  right.  Spencer  v.  Duncan,  107  Cal. 
423,  40  Pac.  549.  In  the  case  at  bar,  how- 
ever, the  plaintiff  avers  that  the  resdssion  of 
the  contract  was  illegal,  which  was  a  ma- 
terial averment,  and  that  by  reason  of  the 
defendant's  attempted  revocatlcxi  and  rescis- 
sion thereof  he  had  been  damaged  in  the  sum 
specified.  The  findings  being  in  conflict  and 
inconsistent  on  material  points,  the  Judgment 
cannot  stand.  Estep  v.  Armstrong,  91  Cal. 
669,  27  Pac.  1091;  Learned  v.  Castle,  78 
Cal.  454, 18  Pac.  872,  21  Pac.  11;  Southmayd 
T.  Berry,  2  CaL  Unrep.  322,  3  Pac.  893. 

[7]  But  it  is  argued  that  the  judgment 
must  be  affirmed  upon  a  well-recognized  rule 
of  law  that  controls  the  relation  between 
principal  and  agent,  namely,  that  when  an 
optionee  Is  ready  and  willing  to  exercise  the 
option,  but  is  prevented  by  the  refusal  of  the 
owner  to  comply  with  his  agreement,  the 
agent  Is  entitled  to  his  compensation.  4  Rul- 
ing Case  Law,  315,  $  53.  It  has  been  the  en- 
deavor to  make  it  dear  that  the  case  at  bar 
does  not  fall  within  this  rule,  for  the  reason 
that  the  contract,  upon  which  plaintiff  claims 
a  comralsslon,  was  not  one  by  which  the  par- 
ties were  mutually  bound.  The  optionees 
were  merely  granted  the  personal  privilege 
of  exploiting  the  property  to  extract  ore  or 
not,  as  they  pleased;  they  were  at  liberty 
to  withdraw  from  the  contract  at  any  time 
without  liability.  In  this  situation,  I  am 
clearly  of  the  opinion  that,  upon  the  revoca- 
tion of  such  a  contingent,  uncertain,  and 
speculative  contract  the  plaintiff  could  not 
recover  any  commission.  If,  upon  the  elec- 
tion of  the  optionees  to  assume  to  complete 
the  contract,  they  acquired  an  interest  in  the 
property,  this  position  might  be  untenable. 
Paul  V.  Cragnaz,  25  Nev.  296,  59  Pac.  857,  60 
Pac.  983,  47  L.  R.  A.  540. 

It  Is  argued  that.  If  the  defendant  by  his 
revocation  had  not  made  it  imiwssible  for 
the  proposed  purchasers  to  complete  the  con- 
tract, the  agreed  commis.slon  would  have  been 
paid.  A  sufficient  answer  to  this  argument 
is  that  It  makes  the  contingent  and  con- 
ditional elements  of  the  contract  more  ap- 
parent .and  materiaL  The  parties  may  have 
expected  that  the  property  would  produce 
we  of  such  quality  as  to  eventually  ccmsum- 
mate  the  contract  within  a  reasonable  time; 
but,  nevertheless^  plaintUTs  commission  was 
dependent  upon  a  contingency  that  might 
never  happen,  and  he  brought  his  action  be- 


fore It  did  happen.  The  result  of  the  Judg- 
ment Is  that,  in  so  far  as  the  breach  of  the 
agency  agreement  is  concerned,  It .  places 
plaintiff  in  a  better  position  v«th  respect 
to  his  comi)ensation  than  he  would  have  been 
in  If  the  contract  had  not  been  broken.  In 
no  case  can  this  be  done.  8  Buling  Case 
Law  434,  i  9. 

Beferring  again  to  the  statement  above 
made,  that  the  contract  was  not  one  by  which 
the  parties  were  mutually  bound,  due  con- 
sideration has  been  given  that  line  of  au- 
thorities holding  that  the  doctrine  of  mutual- 
ity is  modified  in  actions  for  the  specific  per- 
formance of  cation  contracts.  Consideration 
has  also  been  glv^  the  rule  that,  unless 
there  la  an  agreement  to  the  contrary,  a 
broker  is  entitled  to  his  compensation  when 
he  has  performed  the  service  he  was  em- 
ployed to  perform,  whether  the  contract  up- 
on which  he  claims  his  commission  fails  of, 
consummation  by  some  fault  of  the  principal 
or  not 

Entertaining  the  view  that  the  findings  and 
conclusions  do  not  support  the  Judgment,  it 
is  unnecessary  to  follow  counsel  in  their  able 
djscussion  of  the  question  raised  by  appel- 
lant, that  the  contract  is  violative  of  the 
common-law  rule  against  perpetuities. 

The  Judgment  is  reversed. 

COLEMAN,  J.  (concTttrlng).  I  concur  in 
the  order  of  reversal,  but  upon  a  somewhat 
diCferent  theory  from  that  of  my  esteemed 
associate. 

Brushing  aside  superfluities,  the  facts  are 
that  the  plaintiff  obtained  from  defendant 
an  option  upon  a  group  of  mining  claims, 
with  the  privilege  of  purchasing  them  for 
$75,000,  to  be  paid^out  of  the  net  proceeds 
of  the  ore  shipped^  from  the  development. 
At  the  same  time,  he  obtained  an  agreement, 
reciting  the  execution  of  the  option,  with  the 
understanding  that  the  plaintiff  was  "going 
to  endeavor  to  sell  the  said  mining  claims 
to  other  parties,  for  the  purpose  of  making 
a  commission  on  the  transaction,"  wherein 
it  was  agreed  that,  in  the  event  of  plaintiff's 
effecting  such  a  sale  to  "other  parties"  for 
the  sum  of  $75,000,  he  should  receive  a  com- 
mission of  12  per  cent.  The  option  agree- 
ment was  later  modified  so  as  to  have  it  run 
to  the  plaintiff  and  J.  T.  Ooodln,  with  the 
further  provision  that  the  optionees  should 
do  1,200  shifts  of  work  upon  the  property  per 
annum,  and  that  such  work  should  begin  not 
later  than  September  10,  1917.  On  Septem- 
ber 7,  1917,  the  defendant  notified  Goodwin 
and  associates  that  he  had  elected  to  declare 
the  option  forfeited,  and  that,  if  they  enter- 
ed upon  the  property  to  do  any  work  there- 
on, they  would  be  forcibly  ejected.  The  fore- 
going are  undisputed  facts. 

The  complaint  alleges: 

"Fifth.  That  plaintiff,  acting  onder  and  in 
pursuance    to    said    agreements    hereinbefore 
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mentioned,  performed  services  in  obtaining  and 
did  obtain  purcbasers  of  the  rights  conferred 
and  granted  by  the  said  agreement,  hereinbe- 
fore referred  to  and  marked  Exhibit  A,  and  by 
the  agreement  hereinafter  referred  to  and 
marked  Exhibit  C,  and  of  the  mining  claims, 
lenses  and  options  therein  mentioned  and  de- 
scribed and  thereby  agreed  to  be  sold  and  as- 
signed to  plaintiff.  And  the  purchasers  so  ob- 
tained were  obtained  by  plaintiff  prior  to  the 
lireach  and  cancellation  of  said  contracts  by 
the  defendant,  as  hereinafter  alleged,  and  be- 
fore the  time  prorided  in  said  contract  had  ex- 
l>ired;  and  said  purchasers  so  obtained  were 
ready,  willing  and  able  to  take  and  assume  said 
contracts  and  all  rights  thereunder  or  the  terms 
therein  provided." 

Paragraph  12  of  the  complaint  alleges  that, 
because  of  the  said  cancellation  and  rescis- 
sion, the  plaintiff  had  been  damaged  in  the 
sum  of  $9,000.  Ad  answer  was  filed  denying 
the  material  allegations  of  the  complaint, 
except  as  to  the  undisputed  facts  stated. 

After  the  trial  the  court  made  findings  of 
fact  favorable  to  the  plaintiff,  and  entered 
Judgment  accordingly  for  $9,000.  This  ap- 
peal is  from  the  Judgment  alone;  hence  we 
have  not  the  evidence  before  us. 

In  reply  to  the  charge  made  by  counsel  for 
appellant,  in  their  opening  brief,  that  the 
record  as  made  by  the  plaintiff  is  uncertain 
and  confusing,  and  that  It  is  Impossible  to 
ascertain  therefrom  the  plaintiff's  theory  of 
the  case,  counsel  for  re^Mudent  say: 

"Respondent's  position  is  that  be,  having 
fully  complied  with  all  the  terms  of  the  agree- 
ment and  being  prevented  by  appellant  from  go- 
ing ahead  and  consummating  the  deal,  that  he 
became  immediately  entitled  to  the  commission 
which  would  eventually  have  been  paid  to  him, 
and  which  he  had  already  earned  under  the 
terms  of  the  contract." 

From  the  viewpoint  thus  stated,  the  find- 
ings will  be  considered  and  the  law  applied. 
The  court  found  the  undisputed  facts  to  be 
as  above  stated;  that  the  option  was  given 
for  a  valuable  consideration;  that  the  plain- 
tiff had  spent  time  and  money  in  endeavor- 
ing to  find  a  purchaser,  and  that,  after  sev- 
eral fruitless  attempts,  he  organiy.ed  what 
was  known  as  the  "Second  Syndicate,"  com- 
posed of  himself  and  four  others.  The  court 
further  found: 

"That  the  plaintiff,  acting  under  and  in  pur- 
suance of  the  written  agreements  hereinbefore 
designated  as  Exhibit  A,  Exhibit  B,  and  Ex- 
hibit C,  performed  services  in  obtaining,  and 
did  obtain,  purchasers  of  the  property,  premis- 
es, rights,  and  privileges  conferred  and  grant- 
ed to  him  by  said  written  agreements  and  of 
the  mining  claims,  leases,  and  options  therein 
mentioned  and  described  and  thereby  agreed  to 
be  sold  and  assigned  to  the  plaintiff  prior  to 
September  1,  1917.  That  the  purchasers  so 
obtained  were  men  forming  the  association 
hereinbefore  designated  as  the  "Second  Syndi- 
cate," and  they  were  ready,  willing,  and  able 
to  take  and  assume  said  written  agreements 


and  all  rights  thereunder  on  the  terms  therein 
provided,  and  they  were  ready,  willing  and  able 
to  purchase  and  take  over  the  property  and 
premises  of  the  defendant  which  he  had  agreed 
to  sell  and  convey  to  the  plaintiff,  and  upon  the 
terms  and  conditions  provided  in  the  written 
agreement  made  by  the  plaintiff  and  the  defend- 
ant." 

Also: 

"That  the  plaintiff  expended  time,  effort,  and 
money  and  paid  money  to  the  defendant  in  good 
faith  in  the  course  of  his  acts  performed  un- 
der and  by  virtue  of  the  written  agreements 
made  and  entered  into  by  and  between  him  and 
the  defendant,  and  in  the  course  of  his  at- 
tempts to  fulfill  said  contract  in  the  respects  by 
him  to  be  fulfiUed." 

That  said  syndicate  "arranged  to  provide 
money  to  take  over  the  premises  •  •  • 
and  to  work  and  handle  the  same,  to  the  ex- 
tent of  $4,500.  That  they  likewise  arranged 
for  an  additional  credit  in  the  sum  of  $4,- 
000."  The  court  also  found  that  the  defend- 
ant declared  the  option  forfeited,  and  noti- 
fied Goodin  and  others  that  he  would  forci- 
bly eject  them  if  they  sought  to  oiter  upon 
the  property. 

Paragraph  5  of  the  complaint  amounts  to 
nothing  more  than  an  allegation  that  the 
plaintiff  had  found  persons  willing,  ready,  and 
able  to  assume  his  rights  under  the  option 
agreement,  and  the  fii^ding  of  the  court  is  in 
accord  with  this  interpretation  of  the  alle- 
gation mentioned.  Assuming  that  the  option 
was  given  for  a  valuable  consideration,  or  be- 
cause of  work  done  or  money  expended  in 
pursuance  of  its  terms,  either  by  the  plain- 
tiff or  by  the  "Second  Syndicate,"  as  found 
by  the  court,  the  cancellation  thereof  by  the 
defendant,  if  an  infringement  upon  the  rights 
of  the  members  of  said  syndicate,  would  af- 
ford grounds  for  a  cause  of  action  by  the 
"Second  Syndicate."  Respondent  relies  up- 
on the  rule  stated  tn  4  R.  C.  U  315,  as  fol- 
lows: 

"While,  as  above  shown,  according  to  the 
great  weight  of  authority  the  mere  procur- 
ing of  one  to  take  an  option  does  not  entitle 
the  broker  to  commission  if  the  optionee  elects 
not  to  exercise  the  same,  yet  it  is  apparently 
well  settled  that  tiie  broker  is  entitled  to  his 
commission  if  the  option  is  actually  exercised 
or  the  optionee  is  willing  to  exercise  it  but  ia 
prevented  from  doing  so  by  the  refusal  of  the 
owner  to  comply  with  his  part  of  the  agree- 
ment." 

[8]  It  is  not  understood  tliat  counsel  for 
appellant  disputes  the  correctness  of  the  rule 
stated.  But  it  is,  no  doubt,  well  established 
that  options  given  for  a  valuable  considera- 
tion are  irrevocable.  Such  a  contract  Is  ca- 
pable of  specific  performance. 

"The  privilege  given  in  options  to  the  holder 
either  to  enforce  or  cancel  the  contract  does 
not  prevent  him  from  obtaining  the  specific 
performance  of  the  contract,  provided  the  op- 
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tKm  itaeU  ia  fonnded  on  sufficient  ralnable  oon- 
rideraaon."    2S  B.  C.  li.  235,  236. 

In  Stibroeder  v.  Gemelnder,  10  Not.  304,  it 
Isbeld: 

"A  court  of  eqoity,  in  actioni  for  the  specific 
performance  of  optional  contracts  and  cove- 
nants to  lease  or  convey  lands,  will  enforce  the 
covenant,  although  the  reme^  ia  not  mutnal, 
provided  it  is  shown  to  have  been  made  upon 
a  fair  consideration,  and  where  it  forms  part  of 
a  contract,  lease,  or  agreement  that  may  be  the 
tme  consideration  for  it." 

Thla,  It  la  believed,  is  aonnd  doctrine.  If 
an  optional  contract  will  support  an  action 
for  specific  performance,  the  wrongful  forfei- 
ture of  the  contract  by  the  optlonor  should 
be  a  ground  for  a  cause  of  action.  In  House 
V.  Jackson,  24  Or.  88,  32  Pac.  1027,  It  was 
held  that  an  opfionee,  for  a  valuable  consld- 
eratltm,  was  actually  seized  of  the  e^te, 
and,  as  a  consequence,  might  sell  the  same 
before  a  conveyance  had  been  executed  to 
him,  notwithstanding  an  election  to  complete 
the  purchase  rested  entirely  with  the  pur- 
chaser. However,  in  determining  this  case, 
it  is  not  necessary  for  us  to  go  the  length  to 
which  the  Oregon  court  seems  to  have  gone. 

[•]  If  the  rule  stated  in  Schroeder  v.  Gem- 
elnder, supra,  is  sound — and  It  seems  to  be — 
it  would  naturally  follow  as  an  Inevitable 
consequence  that  If  by  canceling  the  option 
in  the  instant  case  the  "Second  Syndicate" 
was  prevented  from  worlsing  the  property 
and  paying  therefor,  the  plaintiff  was, 
through- the  wrongful  act  of  the  defendant, 
prevented  from  receiving  his  commission; 
unless  it  be  that  the  plaintiff,  being  a  m^n- 
ber  of  the  "Second  Syndicate"  could  not 
recover  a  commission,  compensation  for  his 
services  or  damages,  as  the  case  might  be, 
upon  any  theory.  And  we  think  sucb  Is  the 
rule.  In  Hammond  v.  Bookwalter,  l2  Ind. 
App.  177,  39  N.  E.  872,  quoting  from  the 
syllabus,  it  is  said: 

"If  one  employ  a  firm  of  real  estate  brokers 
to  procure  a  purchaser  for  certain  real  estate, 
and  the  brokers  procure  a  sale  thereof  to  a 
syndicate  of  which  one  of  the  brokers  is  a  mem- 
,ber,  the  brokers  cannot  collect  commission  for 
such  a  sale  unless  it  is  made  to  appear  that 
the  principal,  knowing  the  interest  of  one  of 
such  brokers  (his  agent)  in  the  syndicate  pur- 
chasing tha  property,  specially  undertook  and 
agreed  to  compensate  them  for  making  the 
sale." 

Sustaining  this  rule  are  the  following 
cases :  Stewart  v.  Mather,  32  Wis.  344;  Ster- 
ling E.  &  C.  Co.  V.  Miller,  164  Wis.  196,  150 
N.  W,  732;  Finnerty  v.  Fritz,  5  Colo.  174; 
Chrlstlanson  v.  Mllle  Lacs  L.  &  U  Ca,  113 
Minn.  120,  129  N.  W.  150,  31  h.  R.  A.  (N.  S.) 
536,  Ann.  Cas.  1912A,  200. 

The  commission  agreement,  providing  as  it 
does  (hat  it  is  given  for  the  purpose  of  ef- 


fecting a  sale  to  "other  parties,"  makes  the 
rule  of  exceptional  force  In  the  Instant  case. 
The  plaintiff  being  a  member  of  the  "Sec- 
ond Syndicate,"  the  Judgment  should  be  re- 
versed. 

DUCKER,  J.,  not  participating. 


STATE  V.  CERFOGLIO. 


(M  Ner.  332) 
(No.  2501.) 


(Supreme  Court  of  Nevada.     April  6^  1922.) 

1.  Perjury  «=329(4)— Variance  as  to  data  of 
oral  testimony  In  court  Is  not  fatal.     . 

A  charge  of  perjury,  based  upon  oral  testi* 
mony  given  in  open  court,  ia  not  within  the 
rule  making  the  date  material  if  the  charge  is 
based  on  the  record,  so  that  a  variance  between 
the  date  as  alleged  and  the  proof  of  the  date 
on  which  the  false  testimony  was  given  was  not 
material,  and  does  not  invalidate  the  convic- 
tion under  St  1919,  c.  232,  |  205. 

2.  Criminal  law  <e=337l(l,  12)— Intent  and  cor- 
rupt motive  are  material  In  perjury  prosecu> 
tlon  and  provable  by  evidence  of  other  of- 
fense*. 

Under  Hev.  Laws,  {  6350,  intent  and  cor- 
rupt motive  are  the  very  foundation  of  the 
crime  of  perjury,  so  that,  in  a  prosecution 
therefor,  evidence  of  other  offenses  is  admissi- 
ble to  show  such  Intent  and  motive. 

3.  Criminal  law  «=>35l(  10)— Evidence  of  pro- 
ouring  witnesses  to  be  absent  from  perjury  ■ 
trial  is  admissible. 

In  a  prosecution  for  perjury,  evidence  that 
accused  had  induced  witnesses  to  absent  them- 
selves froi?  the  state  at  the  time  of  the  perjury 
trial  is  admissible  against  accused. 

4.  Criminal  law  «=3369(  1 4) —Defendant's  pes- 
session  of  ilqnor  Is  admissible  where  perjury 
prosecution  was  for  falsity  of  testimony  de- 
nying possession. 

Where  the  testimony  on  which  a  charge  of 
perjury  was  based  was  given  In  a  trial  of  de- 
fendant for  unlawful  possession  of  liquor  and 
consisted  in  his  testimony  that  the  customers 
brought  the  liquor  with  them,  proof  that  de- 
fendant possessed  the  liquor  was  competent 
against  him  to  show  the  falsity  of  his  testi- 
mony, though  it  also  showed  the  commission  of 
another  offense. 

5.  Perjury  «=»32( I)— Testimony  of  suborned 
witnesses  at  former  trial  held  competent. 

Where  defendant  accused  of  perjury  was 
charged  with  inducing  two  other  witnesses  to 
testify  falsely  to  the  same  facts  as  he  testified 
to  at  his  trial  for  violating  the  prohibition  law, 
the  testimony  given  by  those  witnesses  in  his 
behalf  at  the  former  trial  is  admissible  against 
him  in  the  perjury  prosecution  to  lay  the  foun- 
dation for  proof  that  his  testimony  in  the  pre- 
vious trial  was  false  and  was  given  willfully 
and  corruptly;  the  statute  prescribing  the  con- 
ditions under  which  testimony  taken  upon  the 
trial  of  a  case  may  be  used  upon  a  retrial  not 
being  controlling. 
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6.  Perjury  «=934(l)<i>Fal<ity  of  tactlaiony  may 
be  proved  by  drcumttantlal  evidonoe. 

The  mie,  as  generally  atated,  that,  to  ana- 
tain  a  conviction  for  perjnry,  there  mnat  be  the 
teatimony  of  two  witnesses  or  of  one  witnesa, 
supported  by  circumstantial  eviSenee,  was 
adopted  to  prevent  a  conviction  for  perjury 
based  upon  oath  against  oath,  and  does  not  pre- 
clude a  conviction,  where  the  falsity  of  the  tea- 
timony is  proved  only  by  circumstantial  evi- 
dence. 

7.  Perjury  ^=>33(8)— CIrcumstaneee  held  suffi- 
oieut  to  show  falsity  of  testimony. 

In  a  prosecution  for  perjury  based  on  false 
testimony  by  defendant  that  bis  customers 
poured  out  the  brandy  for  themselves  from  a 
bottle  they  brought  with  them,  evidence  that 
accnsed  was  seen  by  a  witness  to  have  the  bottle 
in  bis  hand  and  ready  to  pour  it  out,  and  that 
another  witness  shortly  thereafter  saw  the  liq- 
uor in  the  glasses  of  the  customers,  and  was 
told  by  defendant  it  was  brandy,  and  bad  some 
poured  into  his  glass  by  defendant,  held  suffi- 
cient, with  evidence  of  subornation  of  other  wit- 
nessea  to  testify  falsely  to  the  same  effect,  to 
show  that  defendant's  testimony  was  false, 
though  no  witness  actually  saw  him  pour  out 
the  liquor. 

8.  Crimlbal  law  9=>730(4)  —  Having  stenog- 
rapher's notes  read  field  not  misconduct  by 
district  attorney  requiring  reversal. 

Where  defendant  charged  with  perjury  in- 
troduced evidence  that  a  witness  for  the  state 
had  been  permitted  to  go  on  bis  own  recog- 
nizance, evidently  to  imply  that  he  had  been 
so  released  aa  a  re  ward. for  his  testimony,  and 
the  district  attorney  thereupon  had  the  stenog- 
rapher read  the  notes  relating  to  such  release 
to  show  that  the  witness  had  been  on  bond  giv- 
en by  defendant's  partner,  and  had  been  sur- 
rendered by  the  partner  after  be  testified  for 
the  state,  the  action  of  the  district  attorney,  if 
misconduct  not  justified  by  the  defendant's  act, 
waa  cured  by  the  action  of  the  court  in  strik- 
ing out  the  testimony  and  directing  the  jury 
to  disregard  it. 

b.  Perjury  ^=»33( I)— Evidence  witnesses  *ub- 
orfled  to  testify  falsely  had  not  told  accused 
they  did  not  see  transaction  which  never  took 
place  Is  unnecessary. 
In  a  prosecution  for  perjury,  where  there 
was  evidence  accused  had  suborned  other  wit- 
nesses to  testify  falsely  in  support  of  his  tes- 
timony, it  was  not  necessary  to  require  a  find- 
ing that  those  witnesses  had  not  told  defendant 
they   did  not   see    the   tranaacUon  concerning 
which  he  suborned  them  to  teatify,  where  the 
evidence  ahowed  that  transaction  never  took 
place. 

Appeal  from  District  Cotirt,  Washoe  Coun' 
<y;  Tbomas  F.  Moran,  Judge. 

A.  Cerfoglio  was  convicted  of  perjury,  and 
be  appeals.    Aflirmed. 

Frame,  Morgan  &  Raffetto  and  M.  B. 
Moore,  all  of  Reno,  for  appellant. 

L.  B.  Fowler,  Atty.  Gen.,  Robert  Richards, 
Deputy  Atty.  Gen.,  and  L.  D.  Summerfield, 
Dist.  Atty.,  of  Reno,  for  the  State. 


OOLEMAM  J.  AB' order  was  beret<rfore 
enter^  affirming  the  judgment  in  this  case, 
for  the  reason  that  no  bill  of  exceptions  had 
been  made  a  part  of  the  record.  201  Pac. 
322.  Thereafter  counsel  for  the  state  stipu- 
lated that  a  bin  of  exceptions  had  bem  duly 
settled,  and  that  the  order  affirming  the 
judgment  might  be  vacated  and  the  case  con- 
sidered upon  its  merits,  which  was  accord- 
ingly ordered.  This  is  an  appeal  after  con- 
viction upon  a  charge  of  perjury,  alleged  to 
have  t)een  committed  during  the  trial  of  ap- 
pellant for  a  violation  of  the  prohibition 
statute. 

The  testimony  given  by  apiiellant,  and 
which  constitutes  the  basis  of  this  prosecu- 
tion, is  to  the  effect  that  on  August  28,  1920, 
at  the  Europa  Hotel,  in  Reno,  Washoe  coun- 
ty, several  men.  come  Into  the  bar  in  said 
hotel  and  asked  for  glasses^  with  soda,  and 
tha(  one  of  them  took  a  bottle  from  the  in- 
side of  his  coat  pocket  and  filled  the  glasses 
with  the  contents  thereof.  A  verdict  of  guil- 
ty was  returned  by  the  jury.  In  apt  time,  a 
motion  for  a  new  trial  was  made.  The  ap- 
peal is  from  the  order  denying  the  motion 
for  a  new  trial,  and  from  the  judgment 

[1]  The  first  error  relied  upon  goes  to  an 
alleged  variance  between  the  allegation  in 
the  information  and  the  proof.  The  infw- 
matlon  charges  that  the  alleged  perjured  tes- 
timony was  given  on  October  6,  1920,  where- 
as it  was  in  fact  given  on  the  5th  day  of  that 
month.  In  support  of  the  contention,  we  are 
directed  to  22  Cyc.  314,  where  we  find  the 
following: 

"Where  time  is  to  be  proved  by  record,  aa 
on  an  indictment  for  perjury,  the  date  must  be 
truly  laid,  and  a  variance  will  be  fatal.  *  •  • 
Where  tbe  charge  is  not  based  on  a  record  or 
other  writing,  and  the  statement  alleged  to  have 
been  false  would  have  constituted  perjury 
whether  made  on  the  date  laid  or  on  the  date 
proven,  the  allegation  of  time  is  immaterial." 

The  authority  Invoked  Is  not  in  point. 
The  charge  of  perjury  is  not  based  on  a  rec- 
ord or  any  kind  of  a  writing,  but  upon  oral 
testimony  given  in  open  court  In  a  trial  be- 
fore a  jury.  By  express  statutory  regula- 
tion, tbe  precise  time  at  which  an  offense 
was  committed  need  not  be  alleged,  except 
where  or  when  the  time  Is  a  material  ingre- 
dient of  the  offense.  ■  Stats.  191d,  {  205,  p. 
417.  Such  is  the  general  rule  In  perjury 
cases.  30  Cyc.  1441 ;  DiU  v.  People,  IS  Colo. 
468,  36  Pac.  229,  41  Am.  St  Rep.  254.  It  is 
not  suggested  that  the  date  of  tbe  alleged 
perjury  is  a  material  ingredient  of  the  of- 
fense. 

It  Is  also  asserted  that  the  trial  court 
erred  In  admitting  in  evidence  testimony 
tending  to  show  the  commission  of  three  sep- 
arate and  distinct  crimes  by  the  defendant 
other  than  that  for  which  he  was  on  trial 
to  wit:  (1)  The  procuring  of  witnesses  to  tes- 
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tify  during  the  trial  on  tbe  charge  of  vio- 
lating the  prohibition  statute  to  the  state  of 
facts  then  testified  to  by  the  defendant,  and 
wliich  It  Is  charged  constituted  perjury  on 
the  part  of  the  defendant;  (2)  testimony 
tending  to  show  that  appellant  had  procured 
the  departure  from  the  state  of  two  witnesses 
for  the  prosecution,  so  as  to  be  absent  dur- 
ing the  trial  of  appellant  upon  the  perjury 
charge;  and  (3)  proof  tending  to  show  the 
guilt  of  defendant  of  having  liquor  imlaw- 
fully  in  his  possession  in  the  place  wherein 
he  was  convicted  of  having  violated  the  pro- 
hlbltlou  statute. 

[2]  Belying  upon  the  general  rule  that  evi- 
dence of  Independent  crimes  cannot  be  ad- 
mitted, except  to  show,  among  other  things, 
motive  and  intent  (State  v.  McFarlln,  41 
Nev.  486,  172  Pac.  371),  It  Is  said  that  in  tbe 
Instant  case  none  of  these  things 'was  an  is- 
sue. We  cannot  accept  this  statement.  We 
think  Intent  and  corrupt  motive  are  the  very 
foundation  of  the  crime  of  perjury.  There 
can  be  no  perjury,  nor  subornation  of  per- 
jury, under  our  statute,  unless  the  elements 
of  willfulness  and  corruption  enter  into  thd 
act  R.  L.  1912,  S  6350.  Had  not  the  infor- 
mation charged  willfulness  and  corruption 
on  the  part  of  the  appellant  In  giving  the 
alleged  false  testimony,  it  would  not  have 
charged  a  crime,  and  had  the  court  failed 
to  cover  these  elements  In  its  instructions, 
no  doubt  counsel  would  be  basing  error 
thereon  in  this  appeal.  Hence  we  think  the 
evidence  tending  to  show  willful  and  corrupt 
false  swearing  on  the  part  of  the  appellant 
was  proper  and  competent,  because  it  tended 
to  establish  one  of  the  essential  elements  of 
the  crime  itself.    It  is  said: 

"Since  willfulness  and  a  corrupt  intent  are 
essential  elements  of  the  crime  of  perjury,  evi- 
dence to  prove  such  issues  goes  to  the  very 
substance  of  the  offense,  and  is  admissible." 
30Cyc  1444. 

"Evidence  is  also  admissible  to  show  that 
the  accused  in  a  private  interview,  endeavored 
to  influence  a  third  person  to  give  false  evi- 
dence in  the  same  case  and  in  respect  to  the 
same  matter  in  which  the  alleged  perjury  was 
eommitted."    21  B.  C.  L.  274. 

[3]  We  think  the  second  contention  equal- 
ly devoid  of  merit.  It  is  now  a  well-recog- 
nized rule  that  evidence  tending  to  show 
that  the  accused  endeavored  to  prevail  upon 
a  witness  for  the  state  to  abscond  is  relevant 
to  the  main  issue.  12  Cyc.  398;  Blair  v. 
State,  72  Neb.  501,  101  N.  W.  17. 

[4]  As  to  the  third  point,  the  evidence 
showing  defendant's  possession  of  jackass 
brandy  was  a  part  of  the  main  case,  as  it 
was  a  circumstance  tending  to  show  the  fal- 
sity of  testimony  given  by  him.  If  he  did 
not  have  Jackass  brandy  In  his  possession  at 
the  time,  he  could  not  be  guilty  of  perjury; 
hence  the  necessity  of  showing  his  posses- 
lion  of  the  brandy. 

[S]  It  is  also  insisted  that  the  court  erred 


in  overruling  defendant's  objection  to  the  in- 
troduction in  evidence  of  the  testimony  of 
the  witnesses  Albert  and  Tada,  given  by 
them  in  behalf  of  appellant  in  the  case 
wherein  he  was  on  trial  charged  with  violat- 
ing the  prohibition  statute.  To  sustain  tbe 
contention,  it  Is  said  that  we  have  a  statute 
prescribing  the  conditions  under  which  testi- 
mony taken  upon  the  trial  of  a  case  may  be 
used  upon  a  retrial,  and  that  it  controls  in 
this  case.  We  cannot  accede  to  the  conten- 
tion. The  purpose  of  the  statute  mentioned 
never  contemplated  the  situation  before  us. 
The  purpose  of  offering  in  evidence  upon  the 
trial  of  this  case  the  testimony  given  by  Al-  . 
bert  and  Tada  in  the  other  trial  was  to  show 
that  their  testimony  at  that  time  was  the 
same  as  that  given  by  the  defendant  therein, 
and  that  it  was  false  and  given  at  the  solid- 
tation  of  appellant.  In  other  words,  it  waa 
to  lay  the  foundation  for  proving  that  appel- 
lant swore  falsely  In  that  case,  and  tliat  he 
did  it  virillfully  and  corruptly.  The  evidence 
was  perfectly  competent  for  that  pnrpose. 

[6]  It  is  also  said  that  the  evidence  Is  in- 
sufficient to  support  the  verdict;  that  there 
is  not  sufficient  competent  evidence  to  sus- 
tain it  Reliance  is  had  to  support  this  view 
upon  the  proposition  that  the  falsity  of  the 
testimony  which  it  is  charged  was  perjury 
must  be  shown  by  at  least  two  witnesses, 
testifying  directly  and  positively,  or  by  the 
direct  and  positive  evidence  of  one  witness, 
corroborated  by  facts  and  circumstances; 
and  our  attention  is  called  to  30  Cyc.  pp. 
1452,  1453;  People  ▼.  COiadwick,  4  CaL  App. 
63,  87  Pac.  384-389;  People  v.  Porter,  104 
Cal.  415,  38  Pac.  88 ;  People  v.  Maxwell,  118 
Cal.  50,  50  Pac.  18.  In  30  Cyc.  p.  1452,  we 
find  the  following: 

'Tositive  and  direct  evidence  is  absolutely 
necessary  in  a  perjury  case;  drcumetantial  evi- 
dence standing  alone  is  never  sufficient" 

We  cannot  say  that  we  disagree  with  the 
rule  contended  for,  but  rather  as  to  its  pro- 
posed application.  Does  it  apply  to  the  sit- 
uation in  hand?  This  necessarily  leads  to  an 
Inquiry  as  to  the  tme  significance  of  tbe 
rule  as  stated,  and  as  to  what  situation  it  Is 
meant  to  apply.  For  an  understanding  of 
the  type  of  cases  to  which  the  rule  applios. 
we  must  resort  to  a  consideration  of  Its 
origin,  and  Just  what  was  really  meant  by  it 
as  first  expressed.  The  rule  is  supposed  to 
have  had  Its  origin  in  the  case  of  The  Queen 
V.  Muscot,  10  Mod.  Rep.  193.  Extracts  from 
this  decision  are  given  in  many  of  the  old 
text-books,  but  none  of  them  conveys  a  com- 
plete idea  of  what  was  really  decided.  The 
Supreme  Court  of  the  United  States,  In  U. 
8.  V.  Wood,  14  Pet.  430, 10  L.  Ed.  627,  quotes 
from  various  authors  who,  in  support  of 
their  text,  cite  the  authority  mentioned,  but 
the  court  gives  only  fragments  of  what  was 
supposed  to  have  been  said  therein.  Evi- 
dently the  decision  Itself  was  not  at  hand. 


Digitized  by 


Google 


794 


205  PACIFIC  REPORTER 


(Nev. 


In  view  of  the  fact  that  the  case  was  decid- 
ed In  1712,  long  prior  to  the  writing  of  any 
of  the  works  cited  in  U.  S.  ▼.  Wood,  we 
think  we  can  with  profit  quote  from  the  opin- 
ion: 

"There  is  this  difference  between  a  prose- 
cution for  perjury  and  a  iMre  contest  about 
property,  that  in  the  latter  case  the  matter 
stands  indifferent;  and  therefore  a  credible  and 
probable  witness  shall  turn  the  scale  in  favor 
of  either  party;  but  in  the  former,  presump- 
tion is  ever  to  be  made  in  favor  of  innocence; 
and  the  oath  of  the  party  will  have  a  regard 
paid  to  it,  until  disapprovjed.  Therefore  to  con- 
vict a  man  of  perjury,  a  probable,  a  credible 
witness  is  not  enough;  but  it  must  be  a  strong 
and  dear  evidence,  and  more  numerous  than 
the  evidence  given  for  the  defendant;  for  else 
there  is  only  oath  against  oath." 

What  is  the  real  significance  of  this  lan- 
gaage?  It  is  apparent  that  the  court  was 
endeavoring  to  distinguish  between  the 
weight  to  be  attached  to  two  opposing  wit- 
nesses in  two  different  situations ;  that  is,  as 
between  a  case  in  which  there  is  a  prosecu- 
tion for  perjury  and  a  dvll  suit  over  prop- 
erty. The  learned  jurist  held  that  in  a  civ- 
il suit  the  testimony  of  a  credible  and  prob- 
able witness  (when  opposed  by  one  whose 
testimony  was  not  probable)  should  turn  the 
scale,  but  that  in  a  prosecution  for  perjury, 
since  the  defendant  is  presumed  as  a  matter 
of  law  to  be  innocent,  and  must  be  shown  to 
be  guilty  beyond  a  reasonable  doubt,  the  evi- 
dence of  a  witness  in  his  behalf  will  receive 
regard  until  disproved.  Therefore  to  convict 
of  perjury  the  testimony  of  one  credible  and 
protttble  witness  on  the  part  of  the  prosecu- 
tion is  not  enough  when  opposed  by  the  testi- 
mony of  one  witness  on  behalf  of  the  defend- 
ant, but  the  testimony  of  such  witness  on  the 
part  of  the  prosecution  must  be  corroborated 
by  tliat  of  another  vritness,  or  by  facts  and 
circumstances,  for  otherwise  there  is  only 
oath  against  oath. 

The  strength  of  the  rule  thus  enunciated 
seems  impregnable  when  we  stop  to  consider 
two  facts  which  seem  to  have  escaped  the  at- 
tention of  counsel  for  appellant,  and,  indeed, 
of  all  the  authorities  in  this  country.  In  the 
first  place,  the  difference  between  a  criminal 
dase  and  a  dvll  case,  as  pointed  out,  is  this : 
In  a  civil  case,  wherein  a  contest  is  waged 
over  property,  there  Is  no  presumption  in 
favor  of  either  party;  they  enter  upon  the 
trial  of  their  case  even-handed,  so  to  speak, 
and  the  court  is  controlled  by  a  preponder- 
ance of  the  credible  evidence ;  when  in  a  crim- 
inal case  the  defendant  is  presumed  to  be  in- 
nocent, and  must  be  shown  to  be  guilty  be- 
yond a  reasonable  doubt.  Furthermore,  as 
the  law  existed  at  the  time  the  case  in  10 
Mod.  Rep.  193,  was  decided,  the  defoidant 
could  not  testify  in  his  own  belialf.  The 
witness  whom  he  might  produce  to  testify 
was  not  subject  to  the  same  temptation  to 


falsify  as  was  the  defendant,  and  this  no 
doubt  had  its  influence  in  leading  to  the 
adoption  of  the  rule  that  no  conviction  of 
perjury  should  be  had  in  a  case  where  oath 
was  opposed  to  oath.  With  us,  a  defendant 
may  testify  in  his  own  behalf ;  bis  testimony 
to  receive  such  conslderatl(m  as  the  jury  may 
see  fit  to  accord  it. 

The  great  majority  of  cases  in  this  coun- 
try, cited  to  sustain  the  rule  contended  for 
by  appellant,  are  of  the  character  where  oath 
is  opposed  to  oath,  and  not  cases  similar  to 
the  instant  one,  or  where  circumstances  are 
opposed  to  the  oath  of  the  person  charged 
with  perjury,  who  is  more  likely  to  swear 
falsely  in  hia  own  defoise  than  would  be  a 
witness  disinterested  in  the  result  In  other 
words,  two  elements  existed  when  the  case 
In  10  Mod.  Rep.  193,  was  decided,  wMch  do 
not  enter  into  the  instant  case:  First.  This 
Is  not  a  case  in  which  the  direct  and  positive 
testimcmy  of  a  living  witness  is  reUed  upon 
to  establish  the  perjury,  to  which  is,  or  tmm 
the  drcumstances  of  the  case  can  be,  opposed 
the  direct  and  positive  testimony  of  a  living 
witness  in  liehalf  of  the  defendant;  and, 
secondly,  a  distinguishing  feature  of  this 
case,  and  which  of  Itself  would  take  it  out  of 
the  rule  contended  for,  is  the  fact  that  the 
defendant  did  not  testify  upon  the  trial,  in 
substance,  that  his  testimony  given  In  tlie 
former  trial  was  in  accordance  with  the 
truth,  nor  did  any  witness  in  his  bdialf  so 
testify.  In  fact,  the  testimony  on -the  part 
of  the  prosecution  tending  to  establish  cir- 
cumstances showing  the  guilt  of  the  defend- 
ant was  not  contradicted  by  any  witness,  nor 
attempted  to  be  contradicted. 

The  contention  of  counsel,  in  Its  final  an- 
alysis, resolves  itself  into  the  assertion  that 
perjury  cannot  be  shown  by  drcumstantial 
evidence.  We  think  the  contrition  without 
support,  either  in  reason  or  authority. 

In  People  v.  Doody,  172*  N.  Y.  165,  172,  64 
N.  E.  807,  which  was  a  prosecution  for  per- 
jury, it  was  held  that  drcumstantial  evi- 
dence would  sustain  a  conviction.  The  de- 
fendant bad  testified  cm  several  occasions  to 
a  certain  state  of  facts.  In  another  trial  be 
testified  that  he  did  not  rememl>er.  No  liv- 
ing witness  could  testify  that  he  did  r^nem- 
ber,  but  the  court  held  that  the  jury  wbb 
justified  in  convicting  imder  the  drcum- 
stances shown. 

In  Metcalf  t.  State,  8  OkL  Grim.  605,  129 
Pac.  675,  44  L.  R.  A.  (N.  S.)  613,  it  was  held 
that  there  might  be  a  conviction  upon  cir- 
cumstantial evidence,  quoting  from  author- 
ties  to  sustain  the  position.  We  think,  too, 
a  critical  reading  of  People  v.  Chadwidc,  4 
Cal.  App.  63,  87  Pac.  384,  389,  relied  upon  by 
appellant,  sustains  this  view.  That  was  a  case 
in  which  the  defendant  was  convicted  of 
falsely  testifying  that  he  bad  smt  two  tele- 
grams, written  and  delivered  by  him  in  his 
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cell,  after  his  arrest  In  Ogden,  Utah.  The 
state  offered  affirmative  proof  that  they  had 
been  written  before  his  arrest  The  court 
held: 

"If  they  were  written  before  he  was  arrested 
his  testimony  that  he  wrote  them  after  his  ar- 
rest and  while  confined  in  his  cell  under  such  ar- 
rest was  false.  Any  evidence,  therefore,  sufficient 
to  establish  as  a  fact  that  the  telegrams  had 
been  written  before  his  arrest  would  estab- 
lish the  physical  impossibility  of  their  having 
been  written  by  him  in  his  cell  after  his  arrest, 
and  thus  demonstrate  the  falsity  of  his  testi- 
mony." 

[7]  Are  the  circumstances  shown  In  the 
case  before  ns  sufficient  to  sustain  the  ver- 
dict? As  stated,  the  defendant  Is  charged 
with  having  corruptly  given  false  testimony 
In  a  case  wherein  he  was  on  trial  for  having 
in  bis  possession  Intoxicating  liquor  in  the 
Buropa  HoteL  In  that  case  his  testimony 
was  to  the  effect  that  on  August  26,  1920, 
three  or  four  men  came  Into  the  bar  and  ask- 
ed for  glasses  with  soda,  which  he  gave  them, 
and  that  one  of  th^n  took  a  bottle  from  his 
Inside  coat  pocket  and  poured  the  contents 
thereof  into  the  glasses.  It  is  contended  that 
the  testimony  of  the  defendant  as  to  who 
poured  the  contents  into  the  glasses  was 
false,  and  that  it  was  corruptly  given.  To 
sustain  this  contention,  one  GUb^t,  a  m«n- 
ber  of  the  state  police,  testified  that  on  the 
day  m«itloned  he  went  into  said  bar  and 
saw  three  men  standing  In  front  thereof, 
each  with  a  glass  in  front  of  him ;  that  the 
defendant,  while  behind  the  bar,  took  a  cer- 
tain bottle,  and  was  about  to  pour  therefrom 
Into  one  of  the  glasses ;  that  he  immediately 
went  out  and  called  D.  B.  Renear,  a  sergeant 
of  the  state  police,  and  sent  him  in.  Renear 
testified  that  about  half  a  minute  elapsed 
between  Gilbert's  coming  out  of  the  saloon 
and  his  going  in ;  that  when  he  got  In  he  saw 
the  glasses  with  their  contents,  and  a  CO- 
cent  piece  on  the  bar  before  each  of  the  glass- 
es; that  he  asked  defendant  what  was  in 
the  glasses,  to  which  he  replied,  "Jackass 
brandy ;  you  want  some?"  to  which  the  wit- 
ness said,  "Tes,"  and  the  defendant  got  the 
bottle  and  poured  him  s(»ne  in  a  glass ;  that 
the  witness  drank  some  of  it,  and  then  grab- 
bed the  other  glasses,  with  their  contents, 
and  notified  the  defendant  that  he  was  under 
arrest;  that  defendant  Immediately  poured 
the  contents  out  of  the  bottle,  and  that  about 
that  time  Gilbert  came  In  and  got  the  bottle. 
Into  which  the  contents  of  the  four  glasses 
was  poured.  Analysis  showed  the  contents 
to  be  Jackass  brandy.  The  evidence  Is  to  the 
effect  that  the  bottle  into  which  Renear  pour- 
ed the  jackass  brandy  Is  the  one  which  Gil- 
bert saw  the  defendant  in  the  act  of  pouring 
from.  In  addition  to  the  foregoing  evidence 
on  the  part  of  the  state,  there  is  the  testi- 


mony of  Albert  and  Tada  as  to  their  leaving 
tbe*state  at  the  solicitation  of  the  defend- 
ant, so  as  not  to  give  testimony  against  him. 

The  defendant  went  upon  the  stand  In  his 
own  behalf,  but  did  not  testify  as  to  anything 
that  had  happened  In  the  saloon.  The  testi- 
mony of  Gilbert  and  Renear  as  to  what  trans- 
pired Is  uncontradicted.  The  defendant's  tes- 
timony Is  confined  to  the  circumstances  un- 
der whlcb  Albert  and  Tada  left  the  state, 
and  what  happened  after  their  return. 

We  think  the  facts  amply  justify  the  ver- 
dict True,  no  one  saw  defendant  pour  the 
jackass  brandy  into  the  three  glasses,  but  he 
was  seen  about  to  pour  It;  a  50-cent  piece 
was  on  the  bar  for  each  glass ;  he  had  jack- 
ass brandy  in  his  possession  in  the  bottle, 
which  he  held  in  his  hand  when  about  to 
pour,  and  thereafter  poured  some  of  it  into 
a  glass  for  Renear.  These  uncontradicted 
drcamstances  were  sufficient  to  warrant  a 
conclusion  on  the  part  of  the  jury  that  he  did 
pour  jackass  brandy  into  the  three  glasses 
from  the  bottle  whldi  he  took  from  behind 
the  bar,  and  that  the  testimony  given  by  him 
on  his  former  trial  was  corruptly  false. 

We  think,  too,  that  the  circumstance  of 
defendant's  procuring  the  leaving  of  the  state 
by  the  witnesses  Albert  and  Tada,  if  the 
jury  believed  that  he  did  so,  which  was  for 
them  to  determine,  was  of  considerable  weight 
In  determining  the  guilt  of  the  defendant 
In  State  v.  Kimes,  152  Iowa,  240,  132  N.  W. 
180,  the  court  said : 

"The  conduct  of  a  suspected  party  charged 
with  crime  may  be  shown  to  be  such  as  an  in- 
nocent person  wonld  not  be  likely  to  resort  to. 
Such  a  fact  la  not  conclusive  of  gnilt  but  it 
may  strengthen  the  inferences  of  gnUt  aris- 
ing from  other  facts.  Like  attempts  to  escape 
or  fly  which  do  not  In  themselves  establish 
the  commission  of  the  crime  charged,  but  tend 
to  show  conduct  inconsistent  with  innocence, 
the  attempt  to  secure  false  testimony  by  brib- 
ery is  so  inconsistent  with  consdousnes  of 
innocence  of  the  crime  charged  that  the  jurors 
may  take  it  into  account  as  bearing  on  the  ques- 
tion   of  defendant's  guilt" — citing  authorities. 

[t]  It  is  said  that  the  district  attorney 
was  guilty  of  misconduct  warranting  a  rev»- 
sal  of  the  judgment  This  alleged  miscon- 
duct grows  out  of  the  testimony  of  the  wit- 
ness Albert,  to  the  effect  that  he  had  been  in- 
duced to  leave  the  jurisdiction  of  the  court 
so  as  not  to  be  available  as  a  witness  against 
the  defendant.  The  witness  also  was  under 
indictment  for  alleged  perjury  committed  up- 
on the  trial  of  the  defendant  upon  the  charge 
of  having  Intoxicating  liquor  tn  his  poases- 
siout  Immediately  after  Albert  had  given 
testimony  in  the  Instant  case  In  favor  of  the 
state,  Joe  Mozltti,  a  partner  of  defendant 
withdrew  from  Albert's  bond  and  surren- 
dered him  to  the  sheriff.  The  district  attor- 
ney, having  learned  the  facts  during  the  re- 


Digitized  by 


Google 


796 


205  PACIFIO  BBPOBTBB 


(Not. 


cess  of  fhe  court,  made  a  motion  that  Albert 
be  permitted  to  go  upon  his  own  recognizance, 
and  the  court  entered  an  order  accordingly. 
Counsel  for  defendant,  learning  thereof,  call- 
ed as  a  witness  a  deputy  clerk  of  the  court, 
who  testified  as  to  the  motion  of  the  district 
attorney  and  the  order  of  the  court  This 
testimony  did  not  pertain  to  the  merits  of  the 
case,  and  could  have  been  offered  for  only 
one  purpose,  namely,  to  lead  the  Jury  to  be- 
lieve that  Albert  had  been  allowed  to  go  on 
his  own  recognizance  as  a  reward  for  his 
testimony  to  the  effect  that  he  had  been  In- 
duced to  leave  the  state  by  the  defendant  so 
as  not  to  appear  against  him.  After  the  tes- 
timony of  the  deputy  clerk  had  beeen  re- 
ceived, showing  the  order  permitting  Albert 
to  go  upon  his  own  recognisance,  the  district 
attorney  called  the  stenographer,  who  testi- 
fied, over  the  objection  of  ooansel  for  defend- 
ant, as  to  the  statement  made  by  the  dis- 
trict attorney  as  reasons  for  his  motion. 
Thereafter  the  court  struck  out  this  testi- 
mony, and  directed  the  Jury  to  disregard  it 
In  view  <tf  the  purpose  for  which  the  testi- 
mony of  the  deputy  clerk  was  offered,  we 
are  not  prepared  to  say  that  the  statement 
of  the  district  attorney  was  prejudicial  to 
the  defendant  But  certainly,  under  all  of 
the  testimony  In  the  record.  In  view  of  tha 
order  of  the  court  striking  out  the  testimony 
of  the  stenographer  and  directing  the  Jury  to 
disregard  it,  the  defoidant  was  In  no  way 
prejudiced. 

[1]  Error  is  assigned  to  two  Instructions 
given  by  the  court.  These  instructions  are 
based  upon  certain  evidence  which  we  have 
held  competent^  and  therefore  they  were 
I^operly  given.  It  la  said,  however,  as  to  one 
of  the  instructions,  that  if  It  correctly  states 
the  law,  the  evidence  did  not  Justify  the  giv- 
ing of  It,  for  the  reason  that  the  witnesses 
Albert  and  Tada  did  not  tell  the  defendant 
that  they  had  not  witnessed  the  transaction 
concemhig  which  th^  testified  they  were  in- 
duced to  swear  falsely.  These  are  the  wit- 
nesses who  testified  to  having  been  suborned 
by  the  defendant  to  testify  falsely  on  his 
trial  upon  the  charge  of  having  Intoxicating 
liquor  in  his  possession.  We  do  not  think 
it  matters  whether  they  told  or  did  not  tell 
the  defendant  that  they  had  not  witnessed 
the  transaction.  If  they  swore  to  the  exist- 
ence of  a  nonexlstlng  fact,  it  is  evident  that 
they  could  not  have  told  him  that  they  saw 
it  At  any  rate,  a  subomw  of  perjury  can- 
not escape  the  consequencee  of  his  infamy  by 
such  a  subterfuge. 

We  perceive  no  prejudicial  error  in  the  rec- 
ord, and  it  is  ordered  that  the  ordex  and  Judg- 
ment appealed  from  be  affirmed. 

SANDERS,  a  J.,  and  DUCKBR,  J.,  con- 
cur. 


<«  Nev.  « 
SMITH   V.  ODD   FELLOWS  BLDQ.  ASS'N. 
(No.  2515.) 

(Supreme  Court  of  Nevada.    April  6,  1922.) 

1.  Appeal  and  error  «s»l 078 (I)— Errors  not 
■rged  In  brief  are  presumed  to  be  abandoned. 

Errors  which  were  assigned,  but  not  urged 
in  appellant's  brief,  are  presumed  to  have  been 
abandoned. 

2.  Carriers  <S=93I8(3)— Evidence  held  to  sus- 
tain verdict  finding  negligence  In  construction 
of  elevator  shaft 

Evidence  that  an  elevator  shaft  was  con- 
structed with  the  casings  of  the  doors  at  each 
floor  projecting  into  the  shaft,  leaving  no 
clearance  between  them  and  the  cage  where  it 
was  open,  as  the  result  of  which  a  passenger's 
foot  was  caught  between  the  floor  of  the  cage 
and  the  projection  and  crushed,  held  to  justify 
inference  of  negligence  of  the  owner  of  the 
building. 

3.  Carriers  <3=s>235,  280(4)— Owner  of  build- 
ing operating,  passenger  elevator  Is  cemmoi 
oarrier  of  passengers  owing  daty  to  use  ut- 
most care  and  diligence. 

The  owner  of  a  building  operating  therein 
passenger  elevators  is  a  common  carrier  of 
passengers,  and  as  snch,  in  the  maintenance, 
inspection,  and  operation  of  its  elevator  and  el- 
evator shaft,  owes  the  duty  to  use  the  utmost 
care  and  diligence  for  the  safety  of  ita  pas- 
sengers. 

4.  Negligence  id=9l36(26)— Contribntory  negli- 
gence for  Jury. 

When  the  question  of  contributory  negli- 
gence arises  apon  a  state  of  facts  in  regard  to 
whidi  reasonable  men  might  honestly  differ,  it 
is  a  question  for  the  jury. 

5.  Carriers  <3=»347  (6)— Evidence  held  not  to 
show  conclusively  contributory  negligence  ef 
elevator  passenger. 

Evidence  held  not  to  show  as  a  matter  of 
law  that  a  passenger  in  an  elevator  was  con- 
tributorily  negligent  in  permitting  his  foot  to 
project  beyond  the  fioor  of  the  cage  so  as  to  be 
crushed  between  the  floor  and  a  projection  into 
the  shaft. 

6.  Nagiiganoe  4=»i22(l)-«ontribtttory  negli- 
gence affirmative  defense. 

Contributory  negligence  la  an  affirmative 
defense  which  mast  ordinarily  be  specially 
pleaded  and  proved  by  a  preponderance  of  ths 
evidence. 

7.  Evidence  «=9364— Mortality  tables  Isasrtsd 
In  Revised  Laws  are  competent  avldenoe  ef 
life  expectancy. 

In  an  action  for  death  caused  by  defend- 
ant's negligence,  where  the  expectancy  of  Ufa 
of  decedent  was  material  as  bearing  upon  the 
amount  of  damages  the  American  Table  of 
Mortality  published  as  an  appendix  to  the  Be- 
vised  Laws  is  competent  evidence;  its  insertion 
in  the  Revised  Laws  being  a  sufficient  warrant 
of  its  authenticity. 
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t.  EvIdeoM  «s>3e4,  383(11)— Faot  that  dece- 
dent was  not  Insurable  risk  does  not  render 
mortality  tables   Inadmissible. 
The  fact  that  decedent  at  the  time  be  was 
injared    was    aaffering    from    diseases    which 
ahortened  his  expectancy  of  life  and  made  him 
a  noninsurable  risk  affects  only  the  weight,  and 
not  the  competency,  of  the  American  TaUe  of 
Mortality  as  evidence  of  bis  life  expectancy. 

8.  Daath  ^:9S2— Allegation  of  damases  held 
sufficient 
In  a  complaint  by  the  administrator  for 
death  caused  by  negligence,  which  alleged  that 
decedent  left  surviving  him  a  widow  and  three 
children,  two  of  which  were  minors,  an  allega- 
tion that  the  estate  was  damaged  by  his  death 
was  equivalent  to  a  general  allegation  of  dam- 
age and  could  not  have  misled  defendant,  which 
was  presumed  to  know  that  the  measure  of 
damages  would  be  based  upon  pecuniary  loss 
to  the  kiddred  named  in  the  complaint. 

Appeal  from  District  Court,  Washoe  Ootm- 
ty;  Thomas  F.  Moran,  Judge. 

Action  by  George  F.  Smith,  as  adminlstra- 
tOT  of  the  estate  of  Alonzo  Carlton  Webb,  de- 
ceased, against  the  Odd  Fellows  Building  As- 
tBodatlon.  Judgment  for  plaintiff,  and  de- 
fendant api>eals.    Affirmed. 

Frederick  L.  Berry,  of  San  Francisco,  CaL, 
for  appellant. 

Sardis  Summerfield  and  Leroy  F.  Pike, 
both  of  Reno,  for  respondent. 

DUCKISl,  J.  This  action  was  Instituted 
tv  the  respondent  as  administrator  of  the  es- 
tate of  Alonzo  C&rlton  Webb,  deceased,  to  re- 
cover damages  for  the  death  of  deceased,  al- 
leged to  have  been  caused  by  the  Diligence 
of  the  appellant.  The  action  was  tried  be- 
fore a  Jury  and  verdict  rendered  for  respond- 
ent for  the  sum  of  $8,500.  From  the  Judg- 
ment entered  in  accordance  with  the  verdict 
and  the  order  denying  a  motion  for  a  new 
trial,  this  appeal  Is  taken. 

The  accident  In  which  the  deceased  sus- 
tained the  injuries  that  resulted  in  his  death 
happened  in  an  elevator  owned  and  operated 
by  appellant  in  the  Odd  Fellows  Building  in 
the  dty  of  Reno,  Nev.,  on  the  14th  day  of 
February,  1921.  The  deceased  was  a  mall 
carrier,  and  on  that  day,  and  for  a  long  time 
prior  thereto,  his  duties  required  him  to  de- 
liver mail  to  the  occupaqts  of  the  building 
and  to  collect  the  outgoing  mall.  The  eleva- 
tor was  an  electric  passenger  elevator  with 
two  doors  or  openings,  and  was  operated  by 
an  employee  of  the  appellant  On  the  morn- 
ing of  the  14th  of  February,  1921,  the  said 
Webb  entered  the  levator  on  the  ground 
floor  for  the  purpose  of  entering  the  building 
on  his  usual  rounds  in  delivering  and  collect- 
ing mail.  On  the  ascent  of  the  elevator  his 
left  foot  was  caught  between  the  floor  of  the 
elevator  and  a  projection  on  the  south  side 
of  the  elevator  shaft  beneath  the  second  floor 


of  the  building.  The  foot  was  crushed  to 
such  an  extent  that  amputation  of  a  portion 
of  the  foot  became  necessary,  and  on  the  fol- 
lowing day  death  ensued  from  the  effect  of 
the  injury  and  shock. 

[t]  Forty-four  errors  are  assigned,  a  num- 
ber of  which  are  not  urged  in  appellant^s 
briefs.  '  The  latter  must  be  presumed  to  have 
been  abandoned.  We  have  considered  and 
determined  adversely  to  appellant  all  of  the 
errors  urged  in  its  briefs,  but  will  diacoss 
only  those  which  appear  to  be  the  most  im- 
portant 

12]  Appellant's  negligence  is  foreclosed  by 
the  verdict  of  the  Jury,  at  least  as  to  the 
faulty  construction  of  the  elevator  shaft  by 
means  of  which  Webb's  foot  was  caught  and 
crushed.  Counsel  for  appellant  praftlcally 
conceded  this  on  the  oral  argument,  and  we 
do  not  perceive  how,  under  the  evidence,  he 
could  have  assumed  any  other  position.  The 
evidence  is  undisputed  that  on  the  south 
side  of  the  elevator  shaft  the  side  on  which 
the  accident  happened,  there  was  a  horizon- 
tal sQuare-edge  wooden  casing  from  four  to 
five  inches  in  width  Just  below  the  floor  lev- 
el of  the  second  floor.  The  casing  projected 
into  the  elevator  shaft  at  least  %  of  an  inch. 
According  to  some  of  the  witnesses,  it  pro- 
jected into  the  shaft  for  a  distance  of  1^ 
inches.  The  same  condition  existed  beneath 
all  of  the  upper  floor  levels.  The  clearance 
between  the  edge  of  the  elevator  and  the  pro- 
jection is  given  by  one  witness  as  one-half  of 
an  inch.  Another  witness  testified  that  there 
was  1^  inches  of  clearance.  The  elevator 
had  no  door  to  Inclose  It  So,  accepting  any 
of  the  distances  given  as  correct  it  is  obvi- 
ous that  the  projection  b^ieath  the  floor 
landings  made  a  condition  of  danger  to  one 
ascending  in  the  elevator  whose  foot  or  arm 
or  clothing  might  protrude  over  the  edge  of 
the  elevator  floor.  That  this  dangerous  con- 
struction could  have  been  easily  obviated  by 
making  the  door  casings  flush  with  the  wall 
of  the  shaft  or  by  placing  bevel  boards  be- 
neath the  horizontal  part  of  the  projections 
so  that  an  object  extending  over  the  floor  of 
the  elevator  would  be  pushed  back  into  the 
elevator  when  It  came  li»  contact  with  the 
bevel  board,  appears  from  the  testimony; 

[3]  On  this  phase  of  the  case  the  court  in- 
structed as  follows: 

"The  jury  Is  instructed  that  at  the  time  the 
decedent,  A.  C.  Webb,  sustained  the  injury  de- 
scribed in  plaintifTs  complaint,  defendant  was 
a  common  carrier  of  passengers  and  as  such  in 
the  maintenance  and  inspection  of  its  elevator 
and  elevator  shaft  and  in  its  operation  of  said 
elevator  at  said  time  was  bound  to  use  the  ut- 
most care  and  diligence  for  the  safety  of  its 
passengers  therein,  and  was  and  is  liajiie  for 
any  injury  to  a  passenger  occasioned  by  its 
slightest  negligence,  against  which  human  pru- 
dence and  foresight  should  have  guarded. 

"The  Jury  is  instructed  that  a  passenger  ele- 


4=»For  other  casaa  see  same  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Dlgesta  and  IndexM 


Digitized  by 


Google 


798 


205  PSOIFIO  RBPORTER 


(NCT. 


vator  ia  a  dangeroua  instramentality  onleas 
properly  constructed  and  managed,  and  that 
there  is  no  employment  where  the  law  demands 
a  higher  degree  of  care  and  diligence  than 
in  the  construction  and  operation  of  such  ele- 
vators. 

"The  jury  is  instructed  that  the  operator  of  a 
passenger  elevator  is  bound  to  avaU  himself  of 
such  new  inventions  and  improvements  known 
to  him,  which  will  contribute  materially  to  the 
safety  of  his  passengers  whenever  the  ability 
of  sncfa  improvements  has  been  thoroughly 
tested  and  demonstrated,  and  their  adoption 
is  within  his  power,  so  as  to  be  reasonaUy 
practicable. 

"Applying  this  rule  of  law  to  the  case,  the 
jury  is  further  instructed  that  if  it  believes 
from  all  the  evidence  in  the  case  that  defendant 
knew,  or  reasonably  should  have  known,  before 
the  alleged  injury  to  Alonzo  C.  Webb,  that  the 
square-edged  horizontal  projection  immediately 
below  each  floor  level  in  the  elevator  shaft, 
if  such  condition  then  existed,  should  be  so 
beveled  as  to  materially  guard  the  safety  of 
the  feet  of  passengers  therein,  and  having 
time  and  failing  so  to  do,  and  such  failure  be- 
ing the  proximate  cause  of  the  alleged  injury 
to  said  A.  G.  Webb,  then,  the  jury  so  believing, 
it  should  find  in  favor  of  plaintiff  upon  anch 
issue." 

These  Instructions  were  not  objected  to, 
and  they  correctly  declare  the  law  applicable 
to  the  facts  established  by  the  testimony.  9 
R.  C.  L.  1237,  1238;  Webb  on  Elevators  (2d 
Bd.)  M). '4-7,  and  cases  cited;  Treadwell  v. 
Whlttier,  80  Cal.  5T4,  22  Pac.  266,  5  L.  R.  A. 
498,  13  Am.  St.  Rep.  175.  The  jury  were 
justified  under  the  instructions  of  the  court 
in  inferring  negligence  on  the  part  of  the  ai>- 
I>ellant,  and  their  verdict  cannot  be  disturbed 
on  this  ground. 

[4]  Appellant  contends  tliat  respondent's 
Intestate  was  guilty  of  contributory  negligence 
which  was  the  proximate  cause  of  his  inju- 
ries, and  that  the  trial  court  erred  in  deny- 
ing Its  motion  for  a  nonsuit  on  this  ground. 
Whenever  the  question  of  contributory  neg- 
ligence arises  "upon  a  state  of  facts  In  re- 
gard to  which  reasonable  men  might  honestly 
differ,"  It  ought  to  "be  submitted  to  the 
jury,"  Solen  v.  V.  &  T.  R.  R.  Co.,  13  Nev. 
106;  Bunting  v.  Central  Padflc  Railroad  Co., 
14  Nev.  351 ;  Week  v.  Traction  Co.,  38  Nor. 
285,  149  Pac.  65;  Crosuian  v.  Southern  Pa- 
cific Co.  (I^ev.)  194  Pac.  839. 

In  Kontg  V.  N.  C.  O.  Ry.,  36  Nev.  209,  136 
Pac.  161,  this  court  said: 

"It  is  only  where  the  plaintiff's  case  con- 
dusively  discloses  negligence  on  his  part  that 
such  disclosure  may  be  taken  advantage  of  by 
defendant  in  authorizing  ,the  court  to  advise 
a  verdict  for  him.  If,  however,  the  evidence 
only  tends  to  show,  or  only  raises  an  inference 
of,  contributory  negligence,  the  question  should 
properly  go  to  the  jury  to  be  determined  like 
any  other  question  of  fact.  The  mere  sus- 
picion of  negligence  arising  from  the  plaintiff's 
case  will  not  warrant  the  court  in  taking  snch 
action.  On  the  contrary,  the  inference  of 
negligence  on  the  part  of  the  plaintiff  most  be 


so  strong  as  to  be  unavoidable  and  condnsive. 
Where  some  evidence  disclosed  during  the 
plaintiff's  case  merely  tends  toward  the  con- 
clusion of  contributory  negligence,  bnt  lacks 
that  cogency  to  make  it  conclusive,  then  it 
merely  raises  a  question  for  the  jury  and 
should  be  submitted  to  the  joiy." 

[S,  6]  The  only  fact  established  by  the  evi- 
dence from  which  an  Inference  of  contribu- 
tory negligence  can  be  drawn  Is  that  the  In- 
jured man's  foot  extended  over  the  edge  of 
the  floor  of  the  elevator.  How  It  came  to 
be  In  that  position  does  not  appear  from  re- 
spondent's evidence,  nor  is  it  shown  by  ap- 
pellant's evidence.  The  operator  was  the 
only  person  in  the  car  besides  Webb  at  the 
time  the  accident  happened.  When  Webb  en- 
tered the  dievator  and  took  a  position  about 
two  feet  from  the  south  side  of  the  elevator, 
the  operator  went  to  the  control  box  and 
started  and  was  operating  the  car.  His  back 
was  turned  towards  Webb,  and  he  did  not 
see  him  again  until  his  attention  was  attract- 
ed by  the  injured  man's  screams.  Mr.  Wor- 
ron,  a  witness  for  respondent,  gave  testimony 
to  the  effect  that  Webb  was  seated  In  a  dialr 
In  the  elevator  when  his  foot  was  caught 
He  testified.  In  substance,  that  he  was  on 
the  second  floor  near  the  elevator  shaft  when 
his  attention  was  directed  to  the  elevator  by 
the  cries  of  the  Injured  man;  that  the  eleva- 
tor was  then  about  on  a  level  with  the  sec- 
ond fioor;  that  the  elevator  went  on  up  out 
of  sight  and  directly  returned  to  the  second 
floor,  where  the  Injured  man  was  taken  from 
the  elevator ;  that  Webb  was  seated  on  a  chair 
or  stool  on  the  south  side  of  the  elevator  about 
two  feet  from  the  opening  In  the  elevator  when 
the  attention  of  the  witness  was  first  direct- 
ed to  It,  and  was  seated  In  the  same  position 
with  his  left  foot  outside  of  the  levator 
when  It  returned  to  the  second  floor.  The 
testimony  of  this  witness  as  to  the  etevator 
going  to  the  third  fioor  and  beyond  and  as 
to  Webb  being  seated  in  a  diair  in  the  eleva- 
tor when  he  sustained  his  injuries,  is  in  con- 
flict with  the  testimony  of  the  operator  in 
this  regard,  and,  of  course,  presented  a  ques- 
tion for  the  jury.  But  the  point  we  wish  to 
emphasize  is  that  it  does  not  affirmatively 
appear  from  the  evidence  that  Webb's  care- 
lessness contributed  to  his  injuries.  The  fact 
that  a  portion  of  his  foot  extended  over  the 
edge  of  the  elevator  floor  is  not  incompatible 
with  respondent's  claim  that  he  was  exercis- 
ing ordinary  care  at  the  time  of  the  accident. 
It  Is  merely  susceptible  of  an  inference  of 
carelessness.  There  is  no  direct  evidence  on 
this  point.  And  in  this  connection  it  must  be 
remembered  that  contributory  negligence  is 
an  affirmative  defense,  which  must  ordinarily 
be  specially  pleaded'  and  proved  by  a  pre- 
ponderance of  the  evidence.  The  jury,  there- 
fore,  had  a  right  to  consider  all  of  the  cir- 
cumstances bearing  upon  the  question  in  the 
light  of  the  rule  aa  to  the  burden  of  proof. 
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Appellant  cites  Beldler  v.  Bransbaw,  200 
111.  425,  65  N.  El  10S6,  as  a  case  In  point  fa- 
vorable to  Its  contentions.  This  case  Is  some- 
what similar  to  the  present  case.  In  this 
case  the  Injured  man's  heel  was  caught  be- 
tween the  floor  of  the  elevator  and  an  iron 
lintel  In  the  shaft  In  the  course  of  his  em- 
ployment during  the  year  prior  to  the  Injury, 
he  bad  worked  for  a  considerable  portion  of 
the  time  loading  and  unloading  materials 
near  the  door  which  opened  into  the  elevator 
and  above  which  the  lintel  projected  into  the 
shaft.  He  had  passed  np  and  down  apon 
the  elevator  repeatedly  during  that  time. 
By  reason  of  these  facts  it  was  assumed  in 
the  prevailing  opinion  that  be  was  aware  of 
the  dangerous  construction  and  fully  appre- 
ciated consequences  to  himself  if  any  part  of 
bis  body  should  projeot  over  the  north  edge 
of  the  car.  We  cannot  apply  this  reasoning 
In  the  present  case  and  say  that  Webb,  on 
account  of  his  frequent  use  of  the  elevator, 
knew  of  the.  slight  projections  which  extend- 
ed into  the  shaft  and  that  they  were  not  sup- 
plied with  safety  devices  for  the  protection 
of  passengers.  We  cannot  say  that  these 
things  should  have  been  observed  and  the 
danger  appreciated  by  one  following  the  oc- 
cupation of  a  mail  carrier  and  doubtless  un- 
acquainted with  the  construction  of  elevator 
shafts.  Besides,  in  considering  the  value  of 
Beidler  v.  Bransbaw  as  an  authority,  It  must 
not  be  overlooked  that  it  Is  the  rule  In  Illi- 
nois, In  an  action  of  this  kind,  that  the  bur- 
den of  proof  Is  on  the  plaintiff  to  prove  that 
his  intestate  was  not  guilty  of  contributory 
negligence.  Blancbard  v.  Lake  Shore,  etc., 
R.  Co.,  126  lU.  416.  18  N.  B.  799,  9  Am.  St. 
Rep.  630.  Moreover,  two  of  the  justices  dis- 
sented In  that  case  and  declared  the  ques- 
ti<m  presented  by  the  evidence  to  be  one  of 
fact  for  the  jury,  and  not  of  law  for  the 
court  We  are  In  accord  with  this  view,  and 
for  all  of  1.  the  reasons  given  cannot  regard 
the  case  as  an  authority  to  be  followed. 

Qulmby  v.  Bee  Building  Co.,  87  Neb.  193, 
127  N.  W.  118,  138  Am.  St  Rep.  483,  is  cited 
and  discussed  by  appellant.  In  this  case  a 
boy  of  12  years  of  age  got  his  foot  caught  be- 
tween the  floor  of  the  elevator  and  a  floor 
landing  that  projected  Into  the  shaft  and 
was  Injured.  A  verdict  finding  the  defend- 
ant guilty  of  negligence  was  affirmed  on  the 
ground  that  it  had  not  properly  warned  and 
safeguarded  the  boy  while  a  passenger  In  its 
levator,  regardless  of  the  question  of  wheth- 
er or  not  there  was  negligence  in  Its  con- 
•traction.  It  Is  argued  that  the  language  of 
the  declslcMi  Indicates  that  if  the  boy  had 
been  a  person  of  mature  years,  be  would 
have  been  held  guilty  of  contributory  negli- 
geace.  Be  that  as  It  may,  the  case  does  dot 
formulate  any  rule  favorable  to  appellant 
It  Is  not  what  is  said  or  intimated  In  an  opin- 
ion but  what  is  decided  that  is  of  importance. 
We  are  of  the  opinion  that  the  question 


whether  the  deceased  exercised  ordinary  cars 
was  for  the  jury  to  decide  and  we  see  no 
good  tea^on  to  hold  that  the  verdict  is  con- 
trary to  the  evidence. . 

[7]  The  appellant  Insists  that  the  court  err- 
ed in  admitlng  In  evidence  the  American 
Table  of  Mortality  published  in  Appendix  B 
at  page  2114,  vol.  2,  of  the  Revised  Laws  of 
Nevada.  The  table  was  offered  to  prove 
Webb's  expectation  of  Ufe.  The  Insertion  of 
the  table  in  the  volume  containing  the  Re- 
vised Laws  by  the  compilers  Is  a  sufficient 
Warrant  for  dts  authenticity.  The  Injured 
man's  expectancy  of  life  was  material  as 
bearing  upon  the  amount  of  damages  sustain- 
ed, and  we  see  no  error  in  the  admission  of 
the  table  in  evidence.  As  stated  in  19  R;  O. 
L.  p.  216: 

"Mortality  tables  consist  of  snmmarized  sta- 
tistical information  on  a  matter  of  general  In- 
terest They  are,  therefore,  impartial  and  dis- 
interested, and  are  so  nearly  In  the  nature  of 
exact  science  or  mathematical  demonstration 
as  to  be  credible  and  valuable.  Consequently 
the  uniform  practice  of  the  courts  is  to  receive 
them  in  evidence  in  cases  where  such  evidence 
is.  applicable.  While  they  are  not  conclusive, 
and  are  far  from  satisfactory-  evidence,  they 
are  admitted  from'  necessity,  because  they  are 
the  best  g:uide  obtainable  to  the  establishment 
of  a  material  but  necessarily  uncertain  fact,  the 
natural  duration  of  the  individual  life." 

[J]  The  spedflc  objection,  however,  is  that 
the  mortality  table  was  inapplicable  In  this 
case,  as  the  evidence  showed  that  for  sev- 
eral years  prior  to  his  death  Webb  had  been 
afflicted  with  tuberculosis  and  arterlo-scle- 
rosis.  It  is  urged  that  Webb  was  therefore 
not  an  Insurable  risk,  and  that,  as  the  Amer- 
ican Table  of  Mortality  is  based  on  Insurable 
lives  of  healthy  persons  it  could  have  no 
tendency  to  prove  his  expectancy  of  life, 
and  its  admission  in  evidence  must  have  bad 
some  Influence 'on  the  extent  of  the  verdict 
The  following  statement  found  in  19  R.  O.  L. 
p.  217,  formulates  the  correct  rule: 

"While  the  probative  effect  of  mortality 
tables  may  be  impaired  or  destroyed,  they  are 
not  rendered  inadmissible  by  evidence  of  dis- 
ease or  ill  health  on  the  part  of  the'  person 
to  whom  they  are  applied,  or  tliat  he  was  en- 
gaged in  a  faazardous  employment,  or  that  he 
was  not  an  insurable  risk." 

See,  also,  17  C.  J.  135.5,  1356. 

In  Broz  V.  Omaha  Matetnity  &  General 
Hospital  Ass'n,  96  Neb.  648,  148  N."  W.  575, 
L.  R.  A.  1915D,  334,  which  was  an  action  for 
damages  for  death  resulting  from  negligence, 
on  the  question  of  tbe  admissibility  of  mor- 
tality table?  where  It  was  conceded  that  the 
deceased  had  bem  suffering  from  a  mental 
disorder  of  such  nature  that  be  could  never 
fully  recover  and  his  chances  of  a  partial  re- 
covery were  none  too  good,  the  court  said: 

"Proof  that  the  person  whose  expectancy  of 
life   is   under   consideration   eonforma   to    the 
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standards  of  health  and  vigor  adopted  in  com- 
piling mortality  tables  is  not  essential  to  their 
admissibility.  Evidence  of  disease  or  of  ill 
health  or  of  hazardons  employment  may  impair 
or  destroy  the  probative  effect  of  tables  of 
expectancy  of  life,  bat  does  not  make  them  in- 
admissible." 

The  court  dies  a  line  of  cases  In  support 
of  the  rule  announced.  In  Arkansas  Midland 
R.  Co.  y.  Griffith,  63  Ark.  491,  38  S.  W.  550^ 
cited  on  this  point,  the  court  said: 

"The  question  is  whether  we  can  still  make 
the  tables  of  service  in  making  the  calculation, 
not-withstanding  it  ia  shown  that  plaintiff's 
condition  and  health  were  below  the  average, 
and  that,  in  fact,  he  was  not  an  insurable  risk. 
This  is  an  element  of  uncertainty  that  mast 
necessarily  be  found  in  the  case  of  one  of 
feeble  health  and  not  insurable,  in  all  cases, 
whether  we  call  to  our  aid  the  mortality  tables 
or  not.  When  we  do  so,  however,  when,  by 
reason  of  enfeebled  physical  condition,  the 
standard  tables  are  not  strictly  applicable  on 
that  account,  yet  they  are  more  or  less  eflS- 
cient  aids  in  arriving  at  an  approximation  of 
the  truth,  and  that  is  the  best  that  can  be 
hoped  for  after  all." 

On  the  same  point,  the  court,  in  Deer  v. 
Suckow  Oo^  60  Ind.  App.  277,  110  N.  E.  700, 
said: 

"The  fact  that  one  is  shown  to  be  in  poor 
health  does  not  affect  the  admissibility  of  the 
tables,  but  goes  merely  to  its  force  and 
weight." 

Of  the  same  effect  is  Greer  v.  Louisville, 
etc.,  R.  R.  Co.,  94  Ky.  169,  21  S.  W.  6i9,  42 
Am.  St.  Rep.  345.  In  fact,  the  consensus  of 
judicial  opinion  on  the  subject  is  that  evi- 
dence of  disease  or  111  health  does  not  render 
mortality  tables  Incompetent  as  evidence 
tending  to  show  expectancy  of  life,  but  goes 
<mly  to  its  weight.  We  are  of  the  opinion 
that  there  was  no  error  In  the  admission  of 
the  tables  In  evidence.  It  Is  unnecessary  to 
discuss  any  of  the  other  objections  raised  by 
appellant  to  the  admission  or  rejection  of 
evidence.  We  are  satisfied  that  there  was 
BO  error  committed  in  these  respects,  at  least 
of  a  prejudicial  nature, 

[t]  Appellant  contends  that  the  action  con- 
t^nplated  by  the  statute  is  one  which  is  cre- 
ated for  the  benefit  of  the  persons  designated 
therein,  and  is  not  an  action  wherein  the 
estate  can  be  damaged;  and  that,  as  the 
only  damage  alleged  in  the  complaint  is  dam- 
age to  the  estate,  the  demurrers  and  motions 
thereto  should  have  been  sustained.  The  ob- 
jection is  technical.  The  statute  gives  the 
right  of  action  to  the  personal  representative 
of  the  individual  Injured,  and  was  therefore 
IHXiperly  brought  by  the  respondent  tis  ad- 
ministrator of  the  estate  of  the  deceased, 
Uad  the  damage  been  alleged  to  have  been 
sustained  by  the  plaintiff  as  administrator 
Instead  of  by  the  estate,  the  averment  would 
not  have  been  objectionable,  and  the  differ- 
aice  does  not  go  to  the  substance  of  the  al- 


legation. Tbe  former  was  the  form  of  the 
allegation  in  Peers  v.  Nevada  Power,  Light 
&  Water  Co.  (O.  C.)  119  Fed.  400,  a  case 
arising  in  this  state  and  prosecuted  under 
the  statute  involved  here.  Judge  Hawley, 
who  wrote  the  opinion,  considered  the  objec- 
tions urged  against  the  allegation  to  be  with- 
out merit.    On  this  point  the  court  said: 

"The  objections  urged  against  the  fifteenth 
averment  in  the  complaint,  that  plaintiff,  as 
administrator  of  the  estate  of  Wells,  'hath 
SQstained  damages,'  are  untenable.  They  are 
purely  technical,  and  apply  only  to  the  form 
and  not  the  substance  of  the  averment.  The 
death  of  Wells  did  not  damage  J.  V.  Peers 
individually,  and  there  is  no  claim  that  it  did. 
The  action  is  not  brought  by  him  individually, 
but  in  his  representative  capacity  as  adminis- 
trator of  the  Wells  estate.  Under  the  express 
provisions  of  the  statute,  the  action  most 
be  brought  by  the  representative  of  the  de- 
ceased, and  he  alone  is  entitled  to  recover  dam- 
ages, if  any,  resulting  from  the  death  of  Wells 
by  the  wrongful  act  of  the  defendant — not  for 
his  own  individual  benefit,  but  for  the  benefit 
of  those  to  whom  the  damages  recovered  are 
to  be  distributed  as  provided  for  in  the  second 
section  of  the  act.  The  averment  in  question 
follows  approved  forms  in  such  cases  (1 
Estee,  PI.  I  1841),  and  must  be  construed  aa 
having  precisely  the  same  meaning  as  if  the 
words  'bath  sustained  damages'  bad  been  left 
out,  and  in  lieu  thereof  the  words,  'brings 
this  action  to  recover  from  defendant  $40,000 
damages  for  the  death  of  the  deceased.' " 

A  general  allegation  of  damages  is  suffi- 
cient in  an  action  of  this  kind.  The  statute 
under  which  this  action  was  prosecuted  is  in 
derogation  of  the  common  law,  at  which,  an 
action  for  damages  for  the  death  of  a  person 
by  wrongful  act  was  not  maintainable.  The 
first  statute  to  authorize  an  action  of  this 
kind  was  the  English  Act  of  1841  (9  &  10  Vict. 
c.  93),  commonly  known  as  Lord  Campbell's 
Act,  and  as  pointed  out  by  Judge  Uawley  in 
Peers  v.  Nevada  Power,  Light  &  Water  Co., 
supra,  has  served  as  a  model  upon  which 
most  of  the  statutes  of  the  various  8<^ates  oC 
the  Union  have  been  enacted.  In  the  first 
case  in  England  in  which  the  point  as  to  a 
proper  averment  of  damages  was  raised,  it 
was  hold  that  special  allegation  of  damages 
was  unnecessary.  Chapman  v.  Rothwell,  £iL 
BI.  &  EL  Q.  B.  168.  In  respect  to  damages 
the  declaration  alleged:  "And  the  plaintiff 
as  administrator  as  aforesaid  claims  £200.'' 

It  is  interesting  to  note  that  Lord  Camp- 
bell, the  author  of  the  act,  was  Chief  Justice 
when  this  decision  was  rendered.  In  this 
country  the  decided  weight  of  authority  sus- 
tains the  rule  that  a  general  allegation  of 
damage  is  sufficient  in  an  action  of  this  kind. 
Peers  v.  Nevada  Power,  Light  <k  Water  Co., 
supra ;  Korrady  v.  Ry.  Co,,  131  Ind.  261,  29 
N.  E.  1069;  Haug  v.  Great  Northern  Ry.  Co, 
8  N.  D.  23,  77  N.  W.  97,  42  L.  R.  A  664,  73 
Am.  St  Rep.  727 ;  Peters  v.  Southern  Pacific 
Co.,  160  Cal.  48-67,  116  Pac.  400;  17  C.  J. 
1292.    The  allegation  in  the  complaint  befors 
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us  amounts  to  a  general  allegation  of  dam- 
ages and  Is  in  our  opinion  sufficient.  The 
appellant  was  sufficiently  advised  by  the  com- 
plaint as  to  what  it  would  hare  to  meet  on 
the  question  of  damages.  The  complaint  al- 
leged the  death  of  respondent's  Intestate  oc- 
casioned by  the  negligence  of  the  appellant, 
and  that  he  left  surviving  him  a  widow  and 
three  children,  two  of  which  are  minors,  and 
that,  by  reason  of  such  negligence  resulting 
in  the  Infliction  of  injury  and  death  upon 
the  intestate,  his  estate  hath  suffered  dam- 
age. Appellant  knew,  or  was  presumed  to 
know,  that  the  measure  of  damages  would 
be  based  upon  the  pecuniary  loss  to  the  kin- 
dred named  in  the  complaint,  and  could  not, 
therefore,  have  been  misled  by  the  allegation 
of  damages  to  the  estate. 

There  Is  nothing  in  Chrlstensen  v.  Floris- 
ton  Pulp  &  Paper  Co.,  29  Nev.  552,  92  Pac. 
210,  cited  and  discussed  by  appellant,  that 
la  opposed  to  the  views  we  have  expressed. 
No  question  of  pleading  was  involved  in 
that  case.  The  language  of  the  court  quoted 
by  appellant  dealt  merely  with  the  measure 
of  damages.  The  California  cases  dted  are 
not  in  point  • 

The  Judgment  is  affirmed. 

SANDERS,  O.  J.,  and  COLEMAN,  J„  con- 
cur. 


(46  Nev.  30) 

SMITH  at  al.  V.  NORTH  AMERICAN  ACC. 
INS.  CO.     (No.  2516.) 

(Supreme  Court  of  Nevada.     April  5,  1922.) 

i.  Insurance  ®=9634( I)— General  allegation  of 
performance  of  conititlon  preoedant  is  suffl- 
oient  against  demurrer. 
In  an  action  on  an  accident  insurance  pol- 
icy, a  general  averment  that  plaintiff  had  done 
all    things    necessary    to    perfect    her    c^alm 
against  the  defendant  and  had  demanded -pay- 
ment, which  the  company  refused  to  make,  is 
sufficient  pleading  of  performance  of  the  con- 
ditions  precedent   as    against    a    general    de- 
murrer. 

2.  Insurance  <s=326S— Parties  to  aoddent  pol- 
icy can  stipulate  what  representations  shall 
be  material  without  making  them  warranties. 

The  law  does  not  forbid  parties  to  a  con- 
tract for  accident  insurance,  as  it  does  in  life 
insurance,  to  determine  what  facts  or  repre- 
sentations shall  be  deemed  material,  and  that 
may  be  done  without  putting  the  representa- 
tions on  a  footing  with  warranties. 

3.  lasoranoa  «=»668(6)— Whether  parties  have 
made  statements  in  application  material  to 
risk  Is  question  for  court. 

Whether  the  parties  to  an  accident  insur- 
ance contract  have  made  statements  in  the 
application,  which  became  a  part  of  the  policy, 
material  to  the  risk,  is  a  question  of  law  for 
the  cocrt  to  be  determined  by  en  Interpreta- 


tion of  the  contract,  resolving  any  doubt  in 
favor  of  the  insured. 

4.  Insurance  <S=3668(6)— Materiality  of  rep- 
resentations depending  on  Inferences  from 
facts  Is  for  the  Jury. 

'Where  the  determination  of  the  materiality 
of  representations  or  statementa  in  an  ap- 
plication for  insurance  depends  upon  infer- 
ences to  be  drawn  from  facts  and  circumstanc- 
es proved,  the  question  of  materiality  is  one 
for  the  .jury. 

5.  Insurance  <S=3255— Putting  representations 
In  form  of  answers  to  questions  indicates 
they  are  material. 

Where  the  statements  in  an  application  for 
accident  insurance  are  in  the  form  of  written 
answers  made  to  written  questions,  the  form 
indicates  that  the  parties  deem  tiie  matter 
inquired  about  to  be  material. 

6.  Insurance  i8=329i  (4)— Application  for  acci- 
dent Insurance  held  to  make  representations 
a»  to  disease  material. 

Where  an  application  for  accident  insur- 
ance contained  statements  in  the  form  of  an- 
swers to  questions  which  the  parties  stipulat- 
ed should  bar  recovery  under  the  policy  if  the 
statements  were  false  and  were  material  to 
the  acceptance  of  the  risk  or  the  hazard  as- 
sumed, or  made  with  intent  to  deceive,  the  false 
answer  that  applicant  was  not  afflicted  with 
tuberculosis  was  material  as  a  matter  of  law, 
and  defeats  recovery  on  the  policy. 

7.  insurance  $=»253— Applicant  must  fairly 
answer  questions. 

An  applicant  for  accident  insurance  should 
observe  the  deal  fairly  with  the  company  as  to 
all  material  facts  inquired  about  in  the  appli- 
cation as  to  which  he  had  or  should  be  pre- 
sumed to  have  had.  knowledge,  and  make  a  full 
answer  without  evasion,  suppression,  misrep- 
resentation, or  concealment  of  material  facts. 

S.  Insurance  <@=9389 (7)— Issuance  of  poiioy 
waives  Incomplete  answer  in  application. 
Where  a  question  appears  on  the  face  of 
an  application  for  insurance  not  to  be  answered 
at  all  or  to  be  incompletely  answered,  and  in- 
surer issues  policy  without  further  inquiry, 
it  thereby  waives  the  incompleteness  of,  or 
failure  to,  answer. 

9.  Insurance  (S=>29l( I)— Question  as  to  dis- 
eases not  mentioned  held  to  Indutfe  specific 
diseases  not  completely  disclosed. 

Where  one  question  in  an  application  for 
accident  insurance  inquired  about  several  dis- 
eases and  was  answered  merely  by  a  statement 
as  to  certain  disability,  a  subsequent  question, 
as  to  whether  the  applicant  bad  any  disease 
except  as  therein  stated,  was  not  limited  to 
diseases  not  included  in  the  preceding  question, 
so  as  to  render  the  policy  valid  on  the  theory 
that  the  answer  to  the  former  question  was 
incomplete  only  and  that  the  negative  answet 
to  the  latter  question  was  correct,  though  ap- 
plicant was  suffering  from  one  of  the  enumerat 
ed  diseases. 

Appeal     fr<mi     District     Conrt,     Wasbo« 
County;   Edward  F.  Lunsford,  Judge. 
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Action  by  Etta  M.  Smith  and  her  husband 
against  the  North  American  Accident  Insur- 
ance Company.  Judgment  for  plaintlOs,  and 
defendant  appeals.    Reversed. 

Fred  L.  Berry,  of  San  Frandsoo,  Cal.,  for 
appellant 

Sardls  Siimmerfield,  of  Reno,  for  re- 
spo&dents. 

SANDERS,  C.  J.  TbiB  action  was  brought 
to  recover  $1,878  on  an  accident  Insurance 
policy  for  the  death-  of  A.  O.  Webb,  who, 
while  in  the  performance  of  his  duties  as  a 
mail  carrier  In  the  employ  of  the  United 
States  postal  service,  on  the  14th  day  of 
February,  1920,  sustained  an  injury  on  an 
elevator  being  operated  In  the  Odd  Fellows 
Building,  in  the  dty  of  Beno,  which  injury 
necessitated  the  amputation  of  his  left  foot, 
below  the  knee.  The  operation  was  per- 
formed on  the  day  after  the  injury,  and  with- 
in a  few  hours  thereafter  the  insured  died. 

The  complaint  alleges  the  maUng  of  the 
policy;  that  the  plaintiff  Btta  M.  Smith  Is 
the  daughter  of  the  insured,  and  the  bene- 
ficiary (her  husband,  George  F.  Smith,  Is 
made  a  party  pro  forma) ;  the  consideration 
paid  for  the  policy;  the  agreement  to  pay 
the  principal  sum  of  $1,700,  the  sum  of  $25 
for  the  surgical  operation,  and  the  further 
sum  of  1  per  cent  of  the  principal  amoimt 
for  each  consecutive  mcmtb  for  which  the 
Insurance  should  be  carried  without  default 
In  the  payment  of  the  annual  premium,  and 
not  exceeding  60  per  cent  of  said  principal 
sum ;  that  the  plaintiff  had  caused  to  be  done 
all  things  necessary  to  perfect  her  claim 
and  claims  against  the  defendant  for  the  re- 
covery of  the  benefits  accruing  by  reason  of 
the  contract  of  insurance;  that  the  benefits 
accruing  from  the  1  per  cent  of  the  princl- 
I>al  sum  amounted  to  $153;  that  she  de- 
manded from  the  defendant  paymmt  of  the 
amounts  specified,  a  total  of  $1,878,  which 
was  refused;  that  the  defendant  owed  her 
said  sum,  and  she  demands  Judgment  there- 
for. 

[1]  The  defendant  demurred  to  the  com- 
plaint, np<»  the  ground  that  it  is  not  a 
sufficient  pleading  of  conditions  precedent, 
in  that  It  does  not  appear  therefrom  that  a 
request  or  demand  was  ever  made  upon  the 
defendant  for  the  sum  for  which  Judgment  is 
demanded.  Tbe  general  averment  that  the 
plaintiff  had  done  all  things  necessary  to 
perfect  her  claim  and  claims  against  the  de- 
fendant, and  the  general  averment  of  a  de- 
mand and  refusal  of  the  company  to  pay, 
makes  the  complaint  entirely  sufficient  as 
against  a  general  demurrer.  Section  5071 
Rev.  Laws;  Richards  v.  Travelers'  Ins.  Co., 
89  Cal.  170,  26  Paa  762,  23  Am.  St  Rep.  455. 

The  defendant  by  Its  third  amended  an- 
swer admits  the  issuance  of  the  policy,  which 
bears  date  of  the  12th  day  of  May,  1919,  and 
to  avoid  its  payment  sets  up  numerous  de- 


fenses, averring  that  both  by  misrepresenta- 
tion of  facts,  stated  In  the.  application  and 
policy  to  be  true,  and  by  concealment  of  facts 
material  to  the  risk,  the  policy  was  avoided; 
and  for  further  answer  denies  that  the  death 
of  the  insured  was  the  result  of  any  bodily 
Injuries  or  Injury,  effected,  directly  and  In- 
dependently   of   all    other    causes,    through 
external,  violent,  and  accidental  means:  but 
in  this  connection  avers  that  the  deatb  of 
the  Insured  was  caused  directly  and  proxl- 
nfately  by  the  disease  of  active  pulmonary 
tuberculosis,    with    arterlo    sdLarosls,    from 
which  the  insured  was  suffering  at  the  time 
be  received  the  Injury  stated  in  the  coat- 
plaint,  that  necessitated  the  amputation  <tf 
his  left  foot,  below  the  knee.    The  plaintiff 
interposed  a  demurrer  to  the  defenses,  and 
for  demurrer,  among  other  grounds,  alleged 
that  the  defense  that  the  Insured  suppressed, 
concealed,  and  misrepresented  facts  material 
to  the  risk  in  answer  to  question  14  of  the 
application  shows  that  said  answer  was  im- 
perfect and  Incomplete,  and  that  it  became 
and  was  the  duty  of  the  Insurer  to  inquire 
further  of  the  Insured  with  respect  to  the 
disease  of  tuberculosis,  and  that  having  is- 
sued the  policy.  It  waived  said  imperfections 
or  incompleteness  of  the  answer,  and  that 
therefore   the   defenses   do   not   state   facts 
sufficient  to  constitute  a  defense.     The  de- 
murrer was  overruled.    The  correctness  or 
Incorrectness  of  the  ruling  Is  not  betate  us. 
Any  argument,  therefore,  upon  It  must  be 
Ignored.    The  plaintiff  replied,  and  for  reply 
denied  each  and  all  of  the  "new  matter"  con- 
tained in  the  answer.    A  trial  before  a  Jury 
resulted  in  a  Judgment  in  favor  of  the  plain- 
tiff for  the  sum  demanded  in  the  comiHaint, 
and  the  cause  is  brought  here  upon  appeal 
from  said  judgment,  as  well  as  from  an  order 
denying  to  the  defendant  a  new  triaL 

Upon  the  trial  the  defendant  Introduced  In 
evidence  the  application  and  policy.  The 
opening  words  of  the  policy  are  as  follows: 

"In  consideration  of  the  agreements  and 
statements  contained  in  the  application,  a  copy 
of  which  is  indorsed  liereou  and  made  a  part 
of  this  contract,  the  policy  fee  of  $5  and  prem. 
$2.10,  the  payment  of  the  premium  of  two  and 
^"/loo  •  •  •  dollars  on  or  before  the  first 
day  of  Jane,  1010,  and  the  farther  payment  of 
the  last-mentioned  sum  on  or  before  the  first 

day    of    each    month    thereafter,    does 

hereby  insure  the  person  (hereinafter  called 
the  insured)  whose  name  appears  after  the 
words  'signature  of  applicant'  in  said  copy  of 
application,  by  occnpation  postal  service  mail 
carrier,  using  bicycle  in  class  C  of  said  com- 
pany, subject  to  the  agreements,  limitations  and 
proTisjons  of  tiiis  policy,  promises  to  pay  ben- 
efits as  hereinafter  set  forth  for  loss  caused 
by  accidental  means,  as  follows: 

"Principal  snm  first  year  — —  doUare 
($1,700.00). 

"Monthly  accident  indemnity  .  doUara 
($70.00)." 
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The  questions  and  answers  in  the  applica- 
tion, material  to  tbe  controversy  bere,  are  as 
follows: 

"I  hereby  apply  for  insurance  in  the  North 
American  Accident  Insurance  Company  and  for 
that  purpose  make  t^e  following  statement: 

"1.  Do  you  understand  that  the  insurance,  if 
granted,  is  to  be  based  upon  the  following 
statements  and  that  the  falsity  of  any  state- 
ment herein  shall  bar  the  right  to  recovery  if 
any  such  statement  is  material  either  to  the 
acceptance  of  the  risk  or  the  hazard  assumed 
by  the  company  or  made  with  intent  to  deceive? 
Yes. 

"2.  What  is  your  full  name?  Alonzo  C. 
Webb.    •    •    • 

"8.  What  was  your  age  last  birthday?  61 
years.    •    *    • 

"4.    ♦    •    • 

"5.    •    •    • 

"6.    •    •    * 

"7_    •    •    • 

"8.    •    •    • 

"9.  Are  you  carrying  or  have  yon  applied 
for  any  other  accident,  health  or  life  insurance, 
except  as  herein  stated?    No. 

"10.  Have  you  ever  been  insured  in  this 
company,  except  aa  herein  stated?  No,  ex. 
No.  1252229  oenc.  by  this. 

"11.  Has  any  application  ever  made  by  yon 
for  accident,  health  or  life  insurance  been  de- 
clined, or  any  accident  or  health  policy  issued 
to  you  been  canceled  or  renewal  refused,  ex- 
cept as  herein  stated?    No. 

"12.  (a)  Have  you  ever  at  any  time  received 
indemnity  for  accident  or  illness  disability, 
except  as  herein  stated?    No. 

"(b)  Have  you  ever  been  refused  indemnity 
for  accident  or  illness  disability,  except  as 
herein  stated?    No. 

"13.    •    *    • 

"14.  Have  yon  ever  been  ruptured  or  suffered 
the  loss  of  a  hand,  foot  or  eye;  bad  diabetes, 
kidney  disease,  tuberculosis,  syphilis,  paralysis, 
varicose  veins  or  any  sickness  or  disorder  of 
the  brain,  heart,  spine  or  nervous  system  or 
any  bodily  or  mental  infirmity,  except  aa  here- 
in stated?    4  toes  left  foot  gone. 

"15.  Are  your  habits  of  life  correct  and  tem- 
perate, and  are  you  in  sound  and  healthy  condi- 
tion mentally  and  physically,  except  as  herein 
stated?    Yes. 

"1&    •    •    • 

"17.  Have  yon  now  or  have  you  had  during 
the  past  year  any  local  or  constitutional  dis- 
ease, except  as  herein  stated?    No. 

"18.  Have  you  received  medical  or  surgical 
attention  within  the  past  two  years,  except  as 
herein  statsd?    No. 

"19.    *    »    • 

"20.  Are  the  foregoing  answers  true  and 
complete?    Yes." 


After  the  evidence  was  closed,  the  plaintiff 
submitted  to  the  court  a  series  of  instruc- 
tions, and  asked  that  the  Jury  be  charged  as 
therein  indicated,  which  request  was  grant- 
ed, over  the  protest  and  exception  of  the 
defendant.  The  defendant  also  delivered  to 
the  court  a  series  of  instructions,  seven  in 
number,  that  were  refused,  and  exceptlcm 


taken.  The  instructions  given  and  deemed 
material  for  the  proper  determination  of  the 
appeal  are  as  follows: 

"Instruction  No.  3.  The  jury  is  instructed 
that  unless  it  is  satisfied  from  the  evidence  that 
Webb's  answer  to  question  No.  14  of  his  ap- 
plication for  insurance  was  of  substantial  in- 
portance  to  defendant,  and  operated  as  an  in- 
ducement to  defendant,  in  executing  and  deliv- 
ering its  policy  of  insurance,  or  that  Webb's 
answer  to  said  question  was  made  by  him  with 
intent  to  deceive  defendant,  it  should  find  for 
plaintiff  upon  that  issue,  regardless  of  whether 
Webb  had  or  did  not  have  any  disease,  ailment, 
or  disability  named  or  included  in  said  question 
No.  14." 

"Instruction  No.  6.  The  Jury  is  instructed 
that  the  words  'any  local  or  constitutional  dis- 
ease,' contained  in  question  No.  17,  in  Webb's 
application  to  defendant  for  insurance,  does 
not  include  any  disease,  ailment,  or  disability 
named  or  included  in  question  No.  14  in  said 
application,  but  that,  on  the  contrary,  any  and 
all  of  said  diseases,  ailments,  or  disabilities  are 
not  included  in  said  question  No.  17." 

"Instruction  No.  7.  If  you  believe  that  A.  O. 
Webb  executed  the  application  alleged  for  in- 
surance herein  alleged  and  that  defendant  be- 
lieved the  answers  therein  were  true  and  com- 
plete, and  because  thereof,  and  in  reliance 
thereon,  executed  a  policy  of  insurance  as 
herein  alleged,  and  that  said  answers  or  any  of 
them  were  false  to  the  knowledge  of  A.  C. 
Webb  at  the  time  made,  or  that  in  making  said 
answers  said  Webb  willfully,  knowingly,  and 
deliberately  concealed  and  suppressed  informa- 
tion asked  for  in  said  application,  and  that  said 
false  answers  or  said  suppression  or  conceal- 
ment was  material  either  to  the  acceptance 
of  the  risk  or  the  hazard  assumed  by  the  com- 
pany or  made  with  intent  to  deceive  the  com- 
pany, then  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  defendant.  In  determin- 
ing whether  or  not  any  answer  or  concealment 
or  suppression,  if  such  there  be,  is  materially 
false,  you  are  to  determine  whether  a  reason- 
able, careful,  and  intelligent  man  would  have 
regarded  the  fact  alleged  to  be  false  or  sup- 
pressed or  concealed  as  substantially  increas- 
ing the  chances  of  the  loss  insured  against  in 
said  alleged  contract  of  insurance." 

"Instruction  No.  10.  The  jury  is  instructed 
that,  in  order  for  the  defendant  to  prevail  in 
any  of  its  affirmative  defenses  to  plaintiff's 
complaint,  it  must  satisfy  your  mind  by  a  pre- 
ponderance of  proof  that  A.  O.  Webb,  in  his 
answer  to  any  question  propounded  to  him  in 
the  application  for  insurance,  which  defendant 
claims  entitles  it  to  avoid  payment,  must  be 
not  only  false,  but  must  also  be  material  to 
the  acceptance  of  the  risk  or  hazard  assumed 
by  defendant  or  made  by  Webb  with  an  intent 
to  deceive  defendant. 

"In  this  connection  the  jury  Is  instructed 
that  by  the  word  'material,'  as  need  in  this 
instruction  and  in  said  application  for  insur- 
ance, is  meant  such  answers  to  interrogatories 
in  the  application  as  were  of  substantial  im- 
portance to  defendant  as  an  Inducement  to  it 
in  executing  and  delivering  the  policy  of  in- 
surance. 

"In  other  words,  in  order  for  the  jury  to  find 
for  the  defendant  upon  the  ground  that  Webb 
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falsely  anvw«r«d  tbe  interrogatory  In  the  ap- 
plication abont  his  age,  yon  must  be  satisfied 
from  the  evidence,  not  only  that  his  answer 
was  false,  but  also  that  it  was  of  substantial 
importance  to  the  defendant  and  operated  as  an 
inducement  to  defendant  to  execute  deliver 
its  policy  of  insurance,  or  that  Webb  made  a 
false  answer  to  the  interrogatory  with  the  in- 
tention thereby  to  deceive  defendant;  and  in 
this  connection  the  jury  is  further  instructed 
that  any  answer  of  Webb  to  any  other  inter- 
rogatory which  defendant  complains  was  false 
and  material  to  the  risk  assumed  by  the  com- 
pany, or  made  by  Webb  with  an  intent  to  de- 
ceive it,  is  subject  to  tbe  foregoing  definition  of 
legal  principles." 

The  main  defense  relied  npon  to  avoid 
payment  of  the  policy  was  that  the  Insured, 
at  the  time  he  nftide  his  application,  was  suf- 
fering from  a  pronounced  case  of  pulmonary 
tuberculosis  with  arterlo  sclerosis,  that  he 
knowingly  misrepresented  his  true  physical 
condition,  and  deliberately,  and  with  intent 
to  deceive,  suppressed  and  concealed  from 
the  company  facts  material  to  be  disclosed  to 
enable  the  comxMny  to  estimate  the  risk  and 
to  determine  the  propriety  of  assuming  the 
risk. 

The  evidence,  without  conflict,  shows  that 
the  Insured  had  tuberculosis  in  both  lungs; 
and  he  had  been  treated  twice  in  the  St. 
Helena  Sanitarium,  Gal.,  for  tuberculosis, 
the  last  visit  being  from  June  to  July,  1918, 
less  than  one  year  preceding  the  application 
for  the  Insurance,  wblcb  bears  date  on  the 
12tli  day  of  May,  1919.  The  proof  shows 
that  the  insured  had  also  entered  said  sani- 
tarium in  January,  1915,  and  been  treated 
for  tuberculosis.  It  appears  that  the  in- 
sured had  lost  a  brother  and  a  sister  from 
tuberculofiis,  and  that  he  had  changed  his 
occupation  from  that  of  school-teacher  to 
that  of  mall  carrier  with  the  expectation  of 
better  «nab]ing  him  to  resist  the  ravages  of 
the  disease,  nie  testimony  shows  that  he 
had  been  fully  informed  of  his  tubercular 
condition  by  physicians  vrbo  had  treated  him 
from  time  to  time,  and  had  been  informed  by 
them  that  he  was  suCTering  also  from  a  pro- 
nounced case  of  arterlo  sclerosis;  and  it  is 
further  Shown  that  he  had  been  a  sufferer 
therefrom  for  tbe  last  six  years  prior  to  the 
date  of  the  application  for  Insurance,  and  he 
at  the  time  thereof  had  a  fibroid  condition  in 
his  right  lung. 

If  the  position  of  appellant  be  clearly 
understood,  it  is  its  contention  that  the  vice 
underlying  instructions  No.  3,  Ko.  6,  and  No. 
10,  in  so  far  as  they  relate  to  and  have 
any  bearing  upon  the  materiality  of  the 
risk,  is  thafby  said  Instructions  it  was  made 
the  province  of  the  Jury,  under  the  guise  of 
detmoining  whether  the  statements  of  the 
Insured  were  materially  false  or  untrue  with 
respect  to  tuberculosis,  to  find  that  the  dis- 
ease of  tuberculosis  was  not  a  bodily  in- 


firmity material  to  be  disclosed,  which  upon  a 
reasonable  interpretation  of  the  contract  the 
court  could  see  that  the  parties  themselves 
regarded  as  material  to  be  disclosed  to  en- 
able the  insurer  to  Judge  of  tbe  risk  to  be 
undertaken. 

[2]  Counsel  for  respondmt  concedes  that 
the  law  does  not  forbid  parties  to  contract 
for  accident  insurance,  as  In  life  insurance, 
to  determine  what  facts  or  representations 
shall  be  deemed  material,  and  that  this  may 
be  done  without  putting  the  representations 
on  a  footing  with  a  warranty.  Gerhauser  v. 
N.  B.  &  M.  Ins.  Co.,  7  Nev.  174. 

[3-5]  It  must  be  conceded  that  whether  or 
not  the  parties  hare  made  the  statements  in 
the  application,  made  a  part  of  the  policy, 
material  to  the  risk,  is  a  question  of  law  for 
the  court,  to  be  detennflned  by  an  interpre- 
tation of  the  contract;  and,  In  case  of  doubt 
Ds  to  their  Intent,  to  resolve  such  doubt  in 
favor  of  the  Insured.  Gerhauser  v.  N.  B.  & 
M.  Ins.  Co.,  supra.  The  rule  Is  well  estab- 
lished that.  If  the  materiality  of  the  repre- 
sentations or  statements  depends  upon  In- 
fwences  to  be  drawn  from  facts  and  circum- 
stances proved,  the  question  of  materiality 
Is  one  for  the  Jury.  A  different  rule,  how- 
ever, applies  where  the  statements  are  in  the 
form  of  written  answers  made  to  written 
questions.  In  such  case  the  parties,  by  put- 
ting and  answering  the  questions,  have  In- 
dicated that  they  deem  the  matter  Inquired 
of  material.  .May  on  Insurance,  {  185;  Oooke 
on  Insurance,  $17;  8  Joyce  on  Insurance 
(2d  FA.)  §  1912;  14  BuUng  Case  Law,  p. 
10^,  §  202. 

Chief  Justice  Taft,  then  Circuit  Judge,  in 
the  case  of  Penn  Mutual  Life  Ins.  Co.  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  72 
Fed.  413,  19  a  G.  A.  288,  38  L.  R.  A.  33. 
states  the  rule  to  be  thus:  ^ 

"The  question  of  the  materiality  of  a  fact 
in  respect  to  which  false  statements  have  been 
made  is  always  for  the  jury,  unless  the  an- 
swers in  the  application  are  expressly  made  the 
basis  of  the  contract;  and  even  in  the  latter 
case  tbe  question  is  for  the  jury  where  the 
statute  declares  that  innocent  misrepresenta- 
tions in  relation  to  matters  not  material  to  the 
risk  shall  constitute  no  defense." 

In  McEwen  v.  New  York  Life  Ins.  Co.,  23 
Cal.  App.  694, 139  Pac.  242,  the  Judgment  was 
reversed  upon  the  ground  that  the  trial 
judge  had  submitted  to  the  Jury  tbe  issue  <^ 
the  materiality  of  the  questions  clalnved  to 
have  been  falsely  answered.  The  court.  In 
the  course  of  Its  opinion,  says: 

"Conceding  that  by  reason  of  this  statute 
[Civ.  Code,  §  2573]  the  role  laid  down  in  May 
on  Insurance,  section  185,  and  followed  by  the 
courts  of  many  states,  is  inapplicable,  we  are, 
nevertheless,  of  the  opinion  that  under  the 
statute  the  materiality  of  the  representations 
was  a  question  of  law  for  determination  of  tha 
court  and  not  the  jury." 
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[S]  In  ^tna  Life  Insurance  C!o.  t.  France, 
91  U.  S.  510,  23  L.  Ed.  401,  it  is  held  that, 
when  an  insurance  policy  contains  the  dause 
that  if  the  answers  and  declarations  made  by 
the  insured  are  false,  the  policy  shall  be  void, 
all  the  statements  contained  in  the  proposal 
must  be  true  or  the  policy  will  be  void,  and 
tliat  the  materiality  of  such  statements  is 
removed  from  the  consideration  of  the  Jury 
by  the  agreement  of  the  parties.  But  it  is 
argued  that  in  the  case  at  bar  the  parties 
by  their  contract  did  not  stipulate  as  to  what 
should  constitute  materiality;  and  where 
such  be  the  fact,  and  it  is  not  obvious  from 
undisputed  evidence  that  the  statements  are 
material,  the  question  of  materiality  is  ouu 
of  fact,  and,  that  question  in  the  present  case 
having  been  deternrined  by  the  Jury  upon 
conflicting  evidence,  it  is  no  longer  a  ques- 
tion of  law  (citing  cases).  Taking  the  most 
favorable  view  of  the  contract  to  the  in- 
sured, it  is  manifest  that  the  imrtles  them- 
selves understood  that  the  insurance,  if 
granted,  was  based  upon  the  truth  of  the 
statements  made  in  the  application,  and 
that  the  falsity  of  any  statement  therein 
should  bar  the  right  to  recover,  if  any  such 
statement  was  material  to  the  acceptance  of 
the  risk  or  the  hazard  assumed  by  the  com- 
pany or  made  with  intent  to  deceive.  Where 
the  contract  itself  does  not  stipulate  the  ef- 
fect that  a  particular  false  statement  or 
representation  shall  have  on  the  contract, 
or  where  it  stipulates  merely  that  the  mis- 
representation or  suppression  of  a  material 
fact  shall  avoid  it,  it  may  be  conceded  that 
the  fact  misrepresented  or  suppressed  must 
have  been  material  as  an  inducement  to  en- 
ter into  the  contract;  and,  as  the  materiality 
must  be  shown  by  matters  outside  the  terms 
of  the  contract,  it  is  a  question  of  fact. 
But  in  the  case  at  bar  it  is  manifest  that  the 
parties  stipulated  that  the  effect  of  any  false 
statement  barred  recovery,  and  the  hypothjesis 
if  material  to  the  risk,  etc.,  does  not  take 
the  case  out  of  the  rule  established  by  the 
authorities  hereinabove  cited. 

It  is  manifest  that  the  defendant  deemed 
the  inforniatian  as  to  tuberculosis  or  any 
bodily  inOrmity  of  the  applicant  material  to 
be  disclosed ;  and  it  put  the  direct,  question, 
"Have  you  ever  »  •  ♦  had  *  *  • 
tuberculosis  •  •  •  or  any  bodily  or  men- 
tal infirmity,  except  as  herein  stated?"  It 
is  obvious  that  it  was  material  that  the  as- 
sured should  answer  the  question  truthfully. 

The  parties  themselves  having  stipulated 
that  the  effect  of  any  false  statement  mate- 
rial to  the  risk  should  bar  a  recovery,  the 
Btatonaits  are,  as  a  matter  of  law,  material. 
Gerhauser  v.  N.  B.  &  M.  Ins.  Co.,  supra. 

[7]  It  is  argued  that,  the  question  of  ma- 
twiallty  having  been  submitted  to  the  Jury 
upon  conflicting  evidence,  we  are  precluded 
from  disturbing  the  verdict    The  difficulty 


with  this  position  is  that  there  la  no  convict 
whatsoever  in  the  evidence  as  to  the  tilber- 
cular  condition  of  the  insured.  At  the  time 
he  made  application  for  the  insurance,  he 
was  suffering  from  tuberculosis  and  arterio 
sclerosis.  Question  14,  "Have  you  ever  • 
•  •  had  •  •  .*  tuberculosis  •  •  • 
or  any  bodily  or  mental  infirmity,  except  as 
herein  stated?"  and  question  15,  "•  •  • 
And  are  you  in  sound  and  healthy  condition 
mentally  and  iriiysically,  except  as  herein 
stated?"  show  that  it  was  a  c<mdition  pre- 
cedent to  a  valid  contract  that  the  insured 
should  observe  the  utmost  good  faith  and 
deal  honestly  and  fairly  with  the  company 
in  respect  to  all  ■  material  facts  inquired 
about,  and  as  to  which  he  had  or  should  be 
presumed  to  hove  had  knowledge,  and  make 
a  full,  direct,  and  honest  answer,  without 
evasion  or  fraud,  and  without  suppression, 
misrepresentation,  or  concealment  of  mate- 
rial facts  which  the  jwrties  themselves 
deemed  material  to  be  disclosed.  Moulor  v. 
American  Life  Ins.  Co.,  Ill  V.  S.  346,  4 
Sup.  Ct  466,  28  L.  Ed.  447. 

It  was  clearly  within  the  province  of  the 
Jury  to  decide  whether  the  insured  had 
tuberculosis  or  any  other  bodily  Infirmity  or 
affection  that  amounted  to  tuberculosis;  but 
it  was  not  within  the  province  of  the  Jury, . 
under  the  guise  of  determining  whether  the 
insured's  statements  were  materially  false 
or  untrue  in  particulars  material  to  the  risk, 
or  whether  the  Insured  had  suppressed  or 
concealed  facts  material  to  the  risk,  to  find 
that  tuberculosis  was  not  a  disease  material 
to  be  disclosed  to  enable  the  insurer  to  es- 
timate the  risk  proposed,  and  determine  up^ 
on  the  propriety  of  entering  into  the  contract 
Campbell  v.  New  England  Mutual  life  In- 
surance Co.,  98  Mass.  406, 

The  instructions  submitted  to  the  Jury, 
not  merely  whether  the  statements  in  ques- 
tion were  untrue,  and  not  merely  whether 
the  insured  had  intentionally  suppressed  hin 
tubercular  condition,  bnt  also  whether  the 
statement  as  to  that  condition  was  material 
to  be  disclosed  to  enable  the  insurer  to  es- 
timate the  risk,  and  to  determine  upon  ihc 
propriety  of  entering  into  the  contract  being 
erroneous,  the  verdict  should  be  set  aside. 

[I]  it  is  argued  that  the  answer  to  ques- 
tion .14,  "4  toes  left  foot  gone,"  being  true, 
it  did  not  conceal  or  mislead  the  company, 
and  that,  if  the  insured  desired  fivther  in- 
formation or  a  more  complete  answer,  it 
was  its  duty  to  request  the  same.  Counsel 
for  respondent  says  that  as  a  matter  of  fact, 
question  14  contains  sixteen  questions,  and 
that  the  applicant  answered  only  one,  and 
that  was  answered  truthfully;  hence  there 
was  no  concealment  or  misrepresentation, 
and  the  insurer  could  not  have  been  misled. 
We  think  it  a  well-recognized  rule  that, 
where  upon  the  face  of  the  a]H>Ucati(Hk  a 
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questioii  appears  not  to  be  answered  at  all, 
or  to  be  Incompletely  answered,  and  the  In- 
surer Issues  a  policy  without  further  In- 
quiry, it  waives  the  Incompleteness  of  or 
failure  to  answer,  as  the  case  may  be,  and 
renders  the  failure  to  answer  more  fully  Im- 
material. Phoenix  Life  Ins.  Ck>.  y.  Raddln, 
120  D.  S.  183,  7  Sup.  Ct  500,  30  L.  Ed.  644; 
3  Joyce  on  Insurance,  §  1870. 

[9]  It  is  also  Insisted  by  counsel  for  ap- 
pellant that  the  trial  court  committed  prej- 
udicial error  in  giving  instruction  6,  and 
refusing  to  give  defendant's  requested  in- 
struction submitting  to  the  Jury  the  consid- 
eration of  applicant's  answer  to  question  15. 
Both  contentions  go  to  the-same  legal  question, 
and  we  will  dispose  of  them  both  by  a  con- 
sideration of  instruction  No.  6,  above  quoted. 
By  this  instruction  the  court  toolc  from  the 
consideration  of  the  Jury  the  truthfulness  of 
the  answer  given  by  the  applicant  to  ques- 
tion 17;  and  by  refusing  to  give  defendant's 
reque.''ted  instruction,  above  mentioned,  it 
declined  to  submit  to  the  Jury  a  determina- 
tion of  the  truth  of  applicant's  answer  to 
question  15.  The  theory  of  the  court  in  tak- 
ing from  the  consideration  of  the  Jury  the 
truthfulness  of  the  answer  to  the  two  ques- 
tions mentioned  is  that  the  two  questions  in 
question  did  not  cover  the  ailments  specified  in 
question  14.  Counsel's  position  seems  some- 
what anomalous.  He  says  the  applicant  an- 
swered only  one  of  the  sixteen  distinct  ques- 
tions embraced  in  what  is  designated  in  the 
'  application  as  question  14,  and  since  appli- 
cant answered  only  one  of  them,  and  an- 
swered it  correctly,  that  the  Insured  can- 
not be  presumed  to  intend  answers  to  ques- 
tions 15  and  17  to  cover  any  of  the  diseases 
sx>eciflcally  mentioned  in  question  14.  We  do 
not  take  this  view.  The  company  had  its 
reasons  for  submitting  the  questions  in  the 
form  in  which  it  did,  and  each  of  them  called 
for  a  truthful  answer. 

It  may  be  that  the  purpose  of  submitting 
the  questions  in  the  form  presented  was  to 
.determine  if  any  conflicting  statement  would 
be  made.  Had  the  applicant  in  answering 
qneetion  14  stated  that  he  was  not  afflicted 
with,  and  had  not  been  afBicted  with,  tuber- 
culosis, it  would  not  have  been  necessary  for 
the  applicant  to  restate  such  fact  in  answer 
to  questions  15  or  17,  as  such  answers  would 
have  been  made  unnecessary  by  the  phrase, 
"except  as  herein  stated,"  Incorporated  in 
the  questi(»i,  and  it  is  clear  that  the  pur- 
pose of  the  phrase  quoted  was  to  obviate  a 
restatemoit  of  a  fact  in  answer  to  a  question 
which  had  already  been  stated ;  it  could  con- 
template nothing  else.  This  is  demonstrated 
by  the  form  of  questions  9,  10,  11,  12a,  and 
12b,  which  contain  the  same  phrase. 

For  the  reasons  given,  the  Judgment  Is 
reversed. 

DUCKBR  and  COLEMAN,  JJ.,  concur. 


(22  Ariz.  48) 

IB  r»  BONDS  OF  DRAINAGE  DIST.  NO.  4* 
IN  AND  FOR  MARICOPA  COUNTY. 

STEVENS  ftt  al.  v.  LAFFERTY  at  al. 

(No.  1835.) 

(Supreme  Court  of  Arizona.    March  24, 1922.) 

1.  Drains  <S=3 14(3)— Party  a«grieved  by  «•- 
olslon  In  organizing  district  as  to  lands  bene- 
flted  must  resort  to  remedy  by  appeal  pro- 
vided by  statute,  where  It  appears  adequate. 

Tlie  organization  of  drainage  districts  un- 
der Civ.  Code  1913,  pars.  5427-5509,  is  a  sUtu- 
tory  proceeding,  and  the  right  to  have  a  review 
of  the  determination  of  board  of  supervisors 
as  to  whether  lands  woold  be  benefited  is  lim- 
ited to  the  particular  mode  or  manner  set  out 
in  the  statute,  and  since  paragraph  5430  pro- 
vides for  appeal  from  the  decision  of  the  l>oard 
to  the  superior  court,  a  party  aggrieved  must 
seeli  to  have  his  grievance  corrected  by  appeal; 
such  remedy  appearing  to  be  adequate. 

2.  Drains  €=3l4(4) —Decision  as  to  lands 
benefited  so  as  to  be  Included  In  propoeed 
district  held  binding  till  modified  or  reversad 
as  provided  by  law. 

Tbe  decision  of  the  board  of  superrisora, 
under  Gir.  Code  1913,  par.  6429,  as  to  what 
lands  are  benefited  by  drainage  for  purpose  of 
including  the  same  within  a  proposed  district 
is  binding  until  modified  or  reversed  in  the 
manner  provided  by  law. 

3.  Drains  ®=>I4(4)— Question  of  benefit  to 
lands  Included  in  district  not  raised  by  ap- 
peal not  to  bo  raised  la  proceeding  to  con- 
firm bonds. 

Where  the  question  of  benefit  to  lands  in- 
cluded in  a  drainage  district  was  net  raised  by 
appeal  from  tbe  order  of  the  board  of  super- 
visors as  provided  by  Civ.  Code  1913,  par. 
5430,  it  cannot  be  raised  in  a  proceeding  under 
paragraphs  5484-&188  to  confirm  the  validity 
of  tbe  bonds  issued  by  the  district. 

4.  Drains  «=9l8— Error  in  due  date  of  diatriet 
bonds  corrected  by  direction  of  board  of  di- 
rectors held  not  to  Invalidate  suob  bonds. 

An  error  in  the  due  date  of  bonds  of  a 
drainage  district  was  at  most  clerical,  and  its 
correction  by  direction  of  the  board  of  direc- 
tors by  inserting  the  date  fixed  by  CSv.  Code 
1913,  par.  6454,  couid  not  have  harmed  any 
one,  so  that  the  discrepancy  did  not  invalidate 
tbe  bonds,  in  view  of  paragraph  5488,  requiring 
a  court  to  disregard  any  error,  irregularity,  or 
omission  which  does  not  affect  the  substantial 
rights  of  the  parties  to  the  action  or  proceed- 
ing. 

5.  Dralae  «=>2(2)— Law  supplementing  drain- 
age district  act  held  not  to  purport  to  re- 
peal the  same,  but  to  preserve  It  in  Its  en- 
tirety. 

Laws  1917,  c.  57,  supplementing  Civ.  Code 
1913,  pars.  5427-5509,  relating  to  drainage  dis- 
tricts, by  providing  for  an  alternative  system 
of  levying  and  collecting  of  taxes,  does  not 
purport  to  repeal  the  act  of  1913,  but  its  whole 
tenor  and  purpose  is  to  preserve  such  act  in 
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its  entirety,  and  It  has  nothing  to  do  with  the 
question  as  to  whether  benefits  to  lands  of  a 
drainage  district  can  be  raised  in  a  proceeding 
In  pursuance  of  paragraphs  64S4-6488  to  con- 
firm the  validity  of  the  bonds  of  the  district 

Appeal  from  Superior  Court,  Maricopa 
Ciounty;   R.  C.  Stanford,  Judge. 

On  rehearing.    Judgment  afBrmed. 
For  former  opinion,  see  183  Pac.  833. 

Armstrong,  Lewis  &  Kramer  and  J.  Early 
Craig,  all  of  Phoenix,  for  appellants. 

Klbbey,  Bennett,  Gust  &  Smith,  of  Phoenix, 
for  appellees. 

ROSS,  O.  J.  The  opinion  of  the  court, 
which  Is  brought  into  review  upon  this  re- 
hearing. Is  found  in  (Ariz.)  193  Pac.  833.  Up- 
on a  consideration  of  the  motion  for  rehear- 
ing the  court,  being  in  doubt  as  to  the  cor- 
rectness of  its  decision,  requested  counsel  for 
appellants  and  appellees  to — 

"present  additional  argument  and  authorities 
upon  the  right  of  appellants  to  show  in  a  pro- 
ceeding for  confirmation  of  bonds  that  their 
lands  would  receive  no  benefit  from  the  or- 
ganization of  the  drainage  district,  they  and 
their  predecessors  in  interest  not  having  ap- 
peared before  the  board  of  supervisors  upon 
the  hearing  for  the  organization  of  the  district, 
and  not  having  objected  to  the  inclusion  of 
their  lands  within  the  district" 

In  our  opinion  we  took  the  position  that 
the  appellants  did  have  the  right  in  the  con- 
flmuition  proceeding  to  introduce  evidence 
showing  that  thdr  lands  were  not  benefited, 
or  could  not  be  benefited,  by  the  drainage 
scheme  proposed,  and  that  the  trial  court 
erred  in  refusing  to  permit  evidence  of  that 
kind.  We  have  now  before  us  the  briefS  re- 
guested.  We  have  also  been  aided  by  oral 
argiunent  of  counsel,  and  after  thoughtful 
lnv«stigati<m  and  reflection  •  are  convinced 
that  the  views  expressed  dn  our  former  opin- 
ion on  the  point  were  unsound. 

The  first  four  paragraphs  of  chapter  6,  tit. 
56,  Civil  Code  1913,  entitled  "Drainage  Dis- 
tricts," provide  for  the  organization  of  such 
districts.  Paragraph  5427  authorizes  five  or 
more  holders  of  title  or  evidences  of  title  to 
propose  the  organization  of  a  drainage  dis- 
trict Paragraph  5428  provides  that  the 
proposition  shall  be  by  a  petition  to  the 
board  of  supervisors  of  the  county,  signed 
by  the  required  number  of  holders  of  title 
or  evidence  of  title,  which  said  petition  shall 
be  published  at  least  two  weeks  before  pres- 
entation In  some  newspaper  published  In 
the  county  wherein  the  petition  is  presented, 
together  with  a  notice  stating  the  date  of 
the  meeting  of  the  board,  at  which  the  pe- 
tition will  be  presented.  Paragraph  5429 
imposes  a  duty  upon  the  board  to  hear  the 
petition,  and  on  final  hearing  the  board  may 
make  changes  in  the  proposed  boundaries  if 
deemed  advisable,  and  shall  define  and  estab- 


lish such  boundaries.  Tlie  board  Is  forbid- 
den to  exclude  from  the  proposed  dUtrlct 
any  territory  which  is  susceptible  of  drain- 
age by  the  same  system  of  works  applicable 
to  other  lands  in  the  proposed  district;  nor 
shall  any  lands  which  will  not  in  the  Judg- 
ment of  said  board  be  benefited  by  drainage 
by  means  of  said  system  of  work  be  included 
within  such  proposed  district.  It  is  made 
the  duty  of  the  board  of  supervisors  to  hear 
all  competent  and  relevant  evidence  and  tes- 
timony offered  In  support  of  the  proposition 
to  organize  or  in  opposition  thereto,  the  de- 
termination to  be  entered  upon  Its  minutes. 
Paragraph  5430  gives  an  interested  party  of 
record  the  right  of  appeal  to  the  "superior 
court,  which  shall  be  taken  within  10  days 
after  the  entry  of  such  order  upon  the  min- 
utes of  the  board  of  supervisors,  the  trial  in 
the  suiwrior  court  to  he  de  novo  and  the 
judgment  one  affirming,  modifying,  or  revers- 
ing the  order  appealed  from.  If  the  Judg- 
ment should  modify  or  reverse  the  order  of 
the  board  of  supervisors,  it  is  made  the  duty 
of  the  court  to  direct  the  board  of  super- 
visors what  order  the  board  should  enter,  and 
the  board  at  its  first  meeting  shall  cause  to 
be  entered  in  its  minutes  the  order  as  direct- 
ed by  the  superior  court 

The  subsequent  paragraphs  6431  down  to 
5483  provide  for  an  election  by  the  landh|)ld- 
ers  to  determine  if  the  drainage  district  shall 
be  organized,  to  elect  directors  thereof,  for 
contests  of  election,  for  the  duties  of  the 
board  of  directors  and  meetings  and  powers 
thereof,  and  generally  for  the  transaction  of 
the  Internal  affairs  of  the  drainage  district, 
and,  among  other  things,  the  voting  for  and 
Issuing  of  the  district's  bonds. 

Paragraphs  5484  to  5488,  Inclusive,  pro- 
vide for  a  Judicial  confirmation  of  the  va- 
lidity of  bonds  issued  by  the  district  By 
paragraph  5484  it  is  made  the  duty  of  the 
board  of  directors  of  the  drainage  district, 
within  30  days  after  the  issue  of  any  bonds, 
to  bring  the  action  for  that  purpose,  and  if 
no  such  proceeding  is  instituted  by  the  board 
of  directors,  under  paragraph  5485,  any  dis- 
trict assessment  payer  may,  within  90  days 
after  the  issue  of  the  bonds,  bring  an  ac- 
tion in  the  superior  court  "to  determine  the 
validity  of  any  such  bonds."  Paragraph  5486 
provides : 

"At  the  hearing  of  such  proceedings  the 
court  shall  hear  and  determine  the  snfflciency 
of  aU  proceedings." 

By  paragraph  5488  it  is  provided  that — 

The  court  bearing  the  contest,  "in  inquiring 
into  the  regularity,  legality,  or  correctness  of 
such  proceedings,  must  disregard  any  error,  ir- 
regularity, or  omission  which  does  not  affect 
the  substantial  rights  of  the  parties  to  sudi 
action  or  proceeding." 

The  general  law  of  pleading  and  practice 
when  not  inconsistent  is  made  applicable  to 
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Che  action  or  proceeding  to  determine  the 
validity  of  bonds. 

The  appellants  did  not  avail  themselves  of 
the  right  of  appeal  to  the  superior  court 
from  the  deoislon  of  the  board  of  supervisors 
organizing  drainage  district  No.  4.  That 
they  might  have  done  so  and  had  their  rights 
passed  upon  by  the  board,  tried  de  novo,  is 
certain.  The  court  would  have  had  the 
power  to  inquire  as  to  whether  the  appel- 
lants' lands  wotUd  be  benefited  by  the  drain- 
age proposed  or  not,  and  could  have  heard 
any  competent  evidence  offered  upon  that  is- 
sue by  the  appellants.  In  other  words,  every 
landowner  in  the  proposed  district,  if  be  so 
chose,  could  have  had  a  retrial  of  the  ques- 
tions heard  by  the  board  of  supervisors,  in 
the  superior  court,  and  secured  therefrom  a 
Judgment  as  to  whether  his  lands  were  bene- 
fited and  should  be  included  within  the 
drainage   district  or  not. 

[1,2]  This,  of  course,  is  a  statutory  pro- 
ceeding, and  the  right  to  have  the  determina- 
tion of  the  board  of  supervisors  reviewed  Is 
limited  to  the  particular  mode  or  manner 
set  out  In  the  statute.  In  other  words,  since 
the  statute  provides  for  the  appeal,  the  party 
aggrieved  must  seek  to  have  his  grievance 
corrected  by  appeal,  such  remedy  appearing 
to  be  adequate.  The  order  of  the  board  de- 
fining and  establishing  the  boundaries  of  the 
drainage  district  is'  not  vulnerable  to  attack 
in  a  collateral  proceeding.  The  statute  made 
It  the  duty  of  the  board  of  supervisors  to 
determine  whether  the  proposed  lands  would 
"be  benefited  by  drainage  by  means  of  said 
system  of  works,"  and  while  the  board  may 
have  made  a  mistake  in  including  appellants' 
lands  in  the  drainage  district,  the  law  gave 
the  board  Jurisdiction  to  pass  upon  that  ques- 
tion, and  the  Judgment  of  the  board  is  bind- 
ing until  modified  or  reversed  In  the  manner 
provided  by  the  statute.  This  we  think  is 
well  settled  in  the  following  cases :  Hanson 
V.  Kittitas  Reclamation  District,  75  Wash. 
297,  134  Pac.  1083 ;  Phipps  v.  City  of  Med- 
ford,  81  Or.  119,  156  Pac.  787,  158  Pac.  606; 
CuUen  v.  Glendora  Water  Co.,  113  Cal.  503, 
39  Pac.  769,  45  Pac.  82*2,  1047 ;  Oregon  Short 
Line  R.  Co.  v.  Pioneer  Irrigation  District,  16 
Idaho,  578,  102  Pac.  904;  Knowles  v.  New 
Sweden  Irrigation  District,  16  Idaho,  217, 
101  Pac.  81;  Board  of  Directors  v.  Tragea, 
88  Cal.  834,  26  Pac.  237 ;  Smith  v.  Progres- 
sive Irrigation  District,  28  Idaho,  812,  166 
Pac.  1133;  Nile  Irrigation  District  v.  Gas 
Securities  Co.,  248  Fed.  861,  160  C.  0.  A. 
619;  Wilder  v.  Board  of  Directors,  etc,  55 
Colo.  363,  135  Pac.  461. 

[3]  This  brings  us  to  the  crux  of  the  case, 
and  that  is  this:  Does  the  statute  give  to 
a  dissatisfied  landowner,  in  addition  to  the 
right  of  an  appeal  wherein  the  determination 
of  the  board  of  supervisors  Including  his 
land  in  a  drainage  district  may  be  retried 
de  novo,  also  give  to  him,  in  the  proceeding 


for  the  confirmation  of  the  bonds  of  the 
district,  the  right  to  have  that  question  tried 
de  novo,  as  was  undertaken  in  the  lower 
court?  In  other  words,  may  the  landowner 
ignore  the  proceedings  before  the  t>oard  of 
supervisors,  refuse  or  neglect  to  appeal  from 
the  board's  determination  t^t  his  lands 
would  be  benefited  by  the  drainage  system 
projposed,  and  await  imtil  the  board  of  direc- 
tors of  the  drainage  district  has  submitted 
the  question  of  issuing  bonds  to  the  voters 
in  the  district,  obtained  authority  from  them 
to  issue  the  bonds,  and  taken  all  steps  pro- 
vided in  the  Drainage  Act  toward  placing 
the  bonds  upon  the  market,  and  then,  when 
a  proceeding  is  instituted  to  determine  the 
validity  of  the  bonds,  for  the  first  time  come 
Into  court,  and  by  his  pleadings  and  evi- 
dence show  that  his  lands  conid  not  be  bene- 
fited by  the  drainage  system  proposed?  Un- 
questionably the  Legislature  could  give  the 
landowner  this  right  if  It  chose  to  do  so. 
Just  why  he  should  have  so  many  cUknces,  or 
why  he  should  be  permitted  to  delay  the  in- 
terposition of  his  objections,  to  bis  lands  be- 
ing Included  in  the  drainage  district,  nntil  a 
proceeding  was  instituted  to  determine  the 
validity  of  the  bonds  of  the  district,  rather 
than  at  the  earlier  dates,  when  the  proposi- 
tion of  organizing  the  district  by  the  board 
of  supervisors,  or  the  right  of  appeal  from 
their  determination,  was  available,  we  do 
not  understand.  Nor  is  it  hardly  vrtthin  the 
bounds  of  reason  to  believe  that  the  Legis- 
lature Intended  that  the  landowner  might 
defer  questioning  the  validity  of  the  order 
of  the  board  of  supervisors  including  his 
lands  in  the  district  until  the  validity  of  the 
bonds  of  the  district  was  brought  in  question 
In  the  confirmatory  proceedings. 

We  think  the  meaning  to  be  attached  to 
the  confirmatory  proceeding  provided  for  in 
paragraphs  5484  to  5488  is  that  the  court 
should  review  'the  regularity,  legality,  and 
correctness  of  wh&t  was  done  before  the 
board  of  supervisors,  or,  if  an  apiwal  w.ns 
taken,  what  was  done  before  the  court.  In- 
cluding the  regularity  of  the  proceedings  in 
voting  and  issuing  bonds.  If  the  evidence 
before  the  board  or  on  appeal  was  preserved 
in  the  confirmatory  proceedings,  the  court 
would  examine  it  to  determine  its  competen- 
cy and  relevancy  and  to  see  if  it  supported 
the  determination  of  benefits  to  lands  with- 
in the  district  or  not.  Indeed  the  court 
might  in  this  proceeding  review  ail  orders, 
rulings,  and  determinations  of  every  natore 
and  kind  the  evidences  of  which  had  been  pre- 
served before  the  board  of  supervisors,  or  in 
the  trial  on  appeal.  This  precludes  the  idea 
that  the  court  would  try  the  issues  Involved 
de  novo.  The  provisions  of  the  Washington 
statute  with  reference  to  the  organization 
of  Irrigation  districts  and  the  confirmatory 
proceedings  on  bond  Issues,  except  that 
there  is  no  appeal  provided  for  from  Uw 
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board  of  connty  commissioners,  Is  very  mach 
like  our  drainage  statute.  In  re  Board  of 
Directors  of  Wenatchee  Eeclamatlon  Dis- 
trict, 91  Wash.  60,  157  Pac.  38,  the  court 
had  before  it  the  extent  or  limits  of  the  con- 
firmatory proceedings  as  provided  by  the 
Washington  statute.    It  was  there  said: 

"Since  the  power  of  the  court  in  the  con- 
firmatory proceedinxB  is  to  'judicially  examiae, 
approve  and  confirm'  the  proceedings  of  the 
board  of  county  commissioneTs  in  case  it  shall 
find  them  in  conformity  with  the  statutes,  and 
to  declare  them  illegal  in  whole  or  in  part  in 
case  it  findS'  that  they  are  not  so,  it  seems  to 
us  to  follow  that  the  right  of  review  is  con- 
fined to  the  record  m^e  by  the  board.  This 
does  not  mean  that  the  findings  of  fact  made 
by  the  board  may  not  be  reviewed  in  any  man- 
ner in  the  reviewing  court,  but  means  that  such 
findings  can  be  reviewed  only  upon  the  evidence 
futroduced  before  the  board.  In  other  words, 
if  the  person  controverting  the  facts  which  the 
board  must  find  in  order  to  lawfully  establish 
the  district  wishes  to  haye  the  facts  reviewed 
in  the  confirmatory  proceedings,  he  must  cause 
the  evidence  introduced  before  the  board  to  be 
preserved  and  brooght  before  the  superior  court 
as  other  parts  of  the  iMtard's  records  are 
brought  before  it.  To  contend  otherwise,  is  to 
contend  that  the  party  objecting  may  ignore 
the  board  entirely  and  present  his  evidence  in 
the  superior  court  only;  a  proceeding  which 
will  result  in  a  second  independent  trial  of  the 
facts  necessary  to  be  found  in  order  to  justify 
the  establishment  of  the  district,  on  evidence 
not  before  the  tmard,  and  on  which  the  board 
might  have  refused  to  establish  the  district 
bad  it  been  presented  to  it.  It  is  our  conclu- 
sion that  the  statute  does  not  contemplate  snch 
a  retrial,  and  for  that  reason  that  the  ruling 
of  the  court  is  without  error." 

We  think  this  view  of  the  law  Is  the  rea- 
sonable, logical,  and  *8en8ible  view. 

The  purpose  of  the  confirmatory  proceed- 
ings is  not  to  determine  whether  the  organi- 
zation of  the  drainage  district  was  legal  or 
not,  but  to  determine  the  validity  of  the 
bonds  of  the  drainage  district  and  to  pro- 
cure a  judgment  of  the  court  establishing  the 
validity  of  the  bonds,  that  on  the  faith  there- 
of the  district  might  realize  from  the  pur- 
chasing public  the  highest  possible  price. 
Primarily  it  is  for  the  l>eneflt  of  the  drainage 
district  and  not  for  any  Individual  landown- 
er therein.  Board  of  Directors,  etc.,  v.  Tre- 
gea,  supra;  Crall  v.  Poso  Irr.  Dlst,  87 
Oal.  140,  26  Pac.  797;  Nampa,  etc,  Irriga- 
tion District  V.  Brose,  11  Idaho,  474,  83  Pac. 
499;  Progressive  Irrigation  District  v.  An- 
derson, 19  Idaho,  504,  114  Pac.  16. 

That  the  organization  proceedings  of  a 
drainage  district.  Including  the  bearing  be- 
fore the  board  of  supervisors  and  the  appeal 
from  their  decision,  if  one  be  taken,  are  in 
a  marked  degree  different  from  the  confirma- 
tory proceedings  to  validate  the  bonds  of  the 
district,  is  quite  plain.  Take,  for  instance, 
the  form  of  judgment  on  appeal  from  the  or- 
der of  the  board  of  supervisors  organizing  a 


drainage  district  to  the  superior  court  The 
law  directs  the  framing  of  the  judgment  in 
such  a  manner  as  to  preser7e  the  drainage 
district,  If  possible.  The  boundaries  of  the 
district  may  be  changed  by  excluding  from  it , 
lands  not  benefited,  without  destroying  the 
district.  Since  the  contest  in  the  confirma- 
tory proceedings  is  "to  determine  the  va- 
lidity of  any  snch  bonds,"  the  judgment  nec- 
essarily would  be  confined  to  that  point  The 
statute  gives  the  court  in  such  proceedings 
no  supervisorial  or  corrective  powers  over 
the  organization  of  drainage  districts. 

From  a  careful  consideration  of  the  whole 
drainage  act,  we  are  compelled  to  come  to 
the  conclusion  that  the  question  of  benefits 
to  lands  included  In  drainage  district  No.  4 
could  not  be  litigated  in  the  proceeding  to 
contest  the  validity  of  the  bonds  of  such  dis- 
trict ;  that  a  landowner  dissatisfied  with  the 
inclusion  of  his  lands  In  such  district  must 
make  his  objections  before  the  board  of  su- 
pervisors upon  the  hearing  of  petition  to 
organize  the  district  or  upon  appeal  to  the 
superior  court  as  provided  In  the  statute. 
It  follows  that  the  opinion  heretofore  ren- 
dered by  this  court  must  be  modified  to  cor- 
respond with  this  announcement  of  the  law, 
and  that  the  judgment  of  the  lower  court 
should  be  affirmed. 

An  examination  of  our  former  opinion 
wlU  disclose  that  our  holding  to  the  effect 
that  the  landowner  might  postpone  the  ques- 
tion of  benefits  to  his  land  until  the  proceed- 
ings to  validate  the  bonds  of  the  di.strict  was 
Instituted  was  based  entirely  upon  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  In  Myles  Salt  Co.  v.  Board  of  Com- 
missioners, 239  U.  S.  478,  36  Sup.  Ct  204, 
60  L.  Ed.  892,  U  R.  A.  1919E,  190.  That 
case  was  one  to  restrain  the  sale  of  the 
plalntifT's  land  to  satisfy  a  tax  levied  by  the 
drainage  district.  The  question  was  pre- 
sented upon  the  pleadings,  and  was  as  to 
whether  the  complaint  stated  facts  entitling 
the  plaintiff  to  the  injunction.  As  was  said 
in  Phipiw  V.  Olty  of  Medford,  supra,  com- 
menting on  the  Myles  Salt  Co.  Case: 

"Nothing  appeared  in  the  pleading  to  indi- 
cate, as  here  appears,  either  that  the  ques- 
tion of  benefit  to  or  taxability  of  the  property 
of  plaintiff  had  been  heard  or  determined  by 
any  lawfully  established  tribunal,  or  that  an  op- 
portunity bad  been  given  for  that  purpose. 
On  the  demurrer  the  allegations  necessarily 
were  taken  to  be  true  as  alleged.  If  nothing 
else  appeared,  the  demurrer  was  properly  sus- 
tained. But  the  present  case  is  widely  different 
Written  large  on  the  amendment  is  the  pro- 
vision that  notice  shall  be  given,  a  time  fixed' 
(or  considering  protests,  and  that  the  council 
shall  hear  and  determine  all  objections  to  the 
proposed  tax." 

Of  course,  It  Is  necessary  that  the  land- 
owner have  an  opportunity  at  some  stage  of 
the  proceedings  to  contest  the  question  of 
benefits.    In  other  words,  he  Is  entitled  to 
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bis  day  In  court  It  aeons,  under  the  local 
laws  Involved  in  the  Myles  Salt  Co.  Case,  the 
landowner  was  given  no  opportunity  to  ap- 
pear upon  the  organization  of  the  drainage 
district,  or  to  appeal  from  the  determina- 
tion of  the  police  Juries  of  the  parish  in 
which  the  drainage  district  was  situated,  nor 
otherwise,  until  the  tax  levy  upon  his  land 
was  made  by  the  drainage  district  That 
being  true,  the  principle  of  law  there  an- 
nounced has  no  application  in  the  present 
case. 

[4]  It  appears  that  the  board  of  directors 
of  drainage  district  No.  4,  in  its  original 
resolution,  directing  the  president  and  sec- 
retary of  the  board  to  prepare  and  hare 
printed  or  lithographed  the  bonds  of  said  dis- 
trict, made  the  due  date  one  year  earlier 
than  the  law  provided.  At  a  subsequent 
meeting  this  error  having  been  discovered, 
another  resolution  was  passed,  directing  said 
officers  to  have  the  bonds  printed  so  that  the 
due  dates  would  comply  with  the  law.  These 
facts  were  made  to  appear  in  the  pleadings ; 
the  appellants  insisting  that  the  discrepancy 
was  fatal  to  the  validity  of  the  bonds.  They 
urge  the  point  at  this  time.  By  paragraph 
54SS  the  court  is  admonished  to  "disregard 
any  error,  irregularity  or  omission  which 
does  not  affect  the  substantial  rights  of  the 
parties  to  such  action  or  proceeding."  The 
error  in  the  due  dates  of  the  bonds  was  at 
most  clerical,  and  its  correction  by  inserting 
the  date  fixed  by  the  statute  could  not  have 
harmed  any  one.  Paragraph  5454,  Civil 
Code. 

[(]  Another  question  urged  upon  the  at- 
tention of  this  court  by  both  the  appellees 
and  appellants,  but  which  was  not  discussed 
in  the  former  opinion,  is  as  to  the  effect  of 
chapter  67,  Lews  of  1917,  entitled: 

"An  act  to  suppIcmeDt  chapter  5,  title  55, 
Civil  Code,  Revised  Statutes  of  the  State  of 
Arizona  of  3913,  entitled  'Drainage  Districts,' 
by  providing  for  an  alternative  system  of  levy- 
ing and  collecting  assessments  and  taxes  for 
the  purposes  of  such  districts  according  to 
benefits." 

We  have  never  considered  that  chapter  57 
has  anything  to  do  with  the  question  In- 
volved in  this  case.  It  does  not  purport  to 
repeal  the  Drainage  Act  of  1913.  Its  whole 
tenor  and  purpose  was  to  preserve  that  act 
In  its  entirety,  but  at  the  same  time  to  pro- 
vide for  an  alternate  system  of  assessments 
according  to  benefits.  As  to  whether  chnp- 
t&c  57  violates  section  6  of  article  9  of  the 
Constitution  or  whether  it  is  an  unconstitu- 
tional delegation  of  legislative  power  to  pri- 
vate parties,  as  suggested  by  counsel,  are 
both,  as  we  conceive  it,  academic  questions 
at  this  time. 

We  want  tq  say  that  the  distinguished 
Jurist  who  wrote  the  former  opinion,  in  bis 


lifetime  and  when  the  motion  for  reheaxins 
was  presented,  had  come  to  doubt  very  se- 
riously the  correctness  of  that  oplnl<Mi  In  the 
respect  indicated.  He  had  industriously  run 
down  all  the  authorities,  bad  found,  ana- 
lyzed, and  applied  to  the  facts  of  the  case 
the  decision  in  the  Wenatchee  Reclamation 
District  Case  and  many  other  cases.  The 
writer  feels  that  he  is  in  Us  feeUe  way  an- 
nouncing the  rule  that  Mr.  Justice  Baker 
would  have  announced,  in  a  very  much  clear- 
er and  more  convincing  way,  had  be  lived 
to  do  so. 

The  Judgment  of  the  lower  eonrt  Is  af- 
firmed. ^ 

McALISTER  and  FliANIOAN,  JJ.,  concur. 


(2S  Alia.  S17) 

CENTRAL     FINANCE    CORPORATION     V. 

NORTON-MORGAN   COMMERCIAL  CO. 

(No.  1948.) 

(Supreme  Court  of  Arizona.    Aprfl  6,  1922.) 

1.  Chattel  mortgagM  «=>  12.6,. 265— Power  ot 
mortgagee  to  select  other  property  than  that 
described  held  lost  by  failure  to  exercise  it, 
and  does  not  apply  to  surplus  on  foreotosure. 

Even  if  a  chattel  mortgagee  had  the  right 
under  the  provisions  of  his  mortgage  to  select 
in  lieu  of  cattle  described  in  the  mortgage  other 
cattle  owned  by  the  mortgagor  on  which  he 
also  bad  a  chattel  mortgage  and  on  which  there 
was  a  second  mortgage  in  favor  of  another, 
without  showing  that  there  were  no  unmort- 
gaged cattle  which  might  be  selected,  the  first 
mortgagee  lost  his  right  of  selection  by  fail- 
ing to  exercise  it  before  selling  the  cattle  cov- 
ered by  his  two  mortgages  under  the  mortgage 
describing  them  respectively,  and  he  cannot  ex- 
ercise it  by  transferring  the  excess  received  in 
one  sale  to  make  up  the  deficiency  in  the  other 
sale. 

2.  Chattel  mortgaQes  <8=sl29— Are  security  only 
until  foreclosure. 

Under  Civ.  Code  1913,  tit  35,  c.  4,  a  chattel 
mortgage  is  security  merely,  and  the  title  to 
the  property  remains  in  the  mortgagor  until 
foreclosure  or  some  act  tantamount  thereto, 
and  that  statute,  particularly  paragraphs  4126, 
4136,  contemplates  the  creation  of  secondary 
liens  by  subsequent  mortgages. 

3.  Chattel  mortgages  €=>267— Sale  Is  absolut* 
In  absenoe  of  fraud  or  irregularity. 

In  view  of  Civ.  Code  1913,  pars.  4134,  4137, 
4139,  authorizing  sale  of  mortgaged  chattels 
and  providing  for  no  equity  of  redemption,  the 
sale  of  such  chattels  is  absolute,  in  the  ab- 
sence of  fraud  or  some  irregularity  vitiating  it. 

4.  Chattel  mortgages  «=>  i  62— Default  withoat 
foreclosure  gives  mortgagee  no  right  of  pos- 
session. 

Since  a  chattel  mortgage  is  in  no  sense  a 
sale  upon  condition,  the  default  of  the  mort- 
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This  Is  an  action  by  the  second  mortgagee 


gagor  jives  the  mortgagee  no  right  to  keep, 
treat,  or  dispose  of  the  property  as  his  own. 

5.  Chattel  mortgages  «=»  1 7— Defaulting  own- 
er's Interest  iiefore  foraolosnre  can  be  mort- 
gagetf. 

After  a  mortgagor  has  defaulted  in  pay- 
ment of  the  notes  secured  by  chattel  mortgages, 
and  the  mortgagee  has  taken  possession  of  prop- 
erty for  the  purpose  of  sale,  the  mortgagee's 
interest  in  the  property,  eren  if  only  an  equi- 
table right  to  an  accounting,  is  one  which  it 
could  assign  or  convey,  and  therefore  could 
mortgage  by  a  second  chattel  mortgage. 

6.  Chattel  nortgages  «=»ll— Any  personal 
property  capable  ftf  sale  may  be  mortgaged. 

As  a  general  rule,  in  the  absence  of  statu- 
tory provision  to  the  contrary,  any  personal 
property  which  is  capable  of  being  sold  may  be 
the  subject  of  a  mortgage. 

7.  Chattel  mortgages  (8=265— Snit  by  second 
mortgagee  for  acoonntlng  by  first  mortgagee 
ratifies  Irregular  sale. 

Where  the  second  mortgagee  of  chattels 
brought  suit  against  the  first  mortgagee  for  an 
accounting  of  the  excess  received  at  the  sale 
of  the  chattels,  it  ratified  the  sale,  so  that  any 
questions  as  to  validity  thereof  become  im- 
material. 

8.  Chattel  mortgages  <s=a265— Mortgagee  hoMa 
excess  realized  by  sale  In  trust. 

A  chattel  mortgagee  holds  the  proceeds  of 
sale  in  excess  of  the  amount  to  satisfy  his  claim 
in  trust,  and  is  bound  to  account  for  sudi 
moneys  in  an  equitable  action  for  accounting, 
or  they  may  be  recovered  in  an  action  in  trover 
and  assumpsit  or  other  form  of  action. 

9.  Chattel  mortgages  «=326&— First  mortgagee 
has  no  equity  in  excess  from  sale  to  pay  debt 
secared  by  another  mortgage  enforoeable 
against  second  mortgagee. 

A  mortgagee  who  held  two  separate  mort- 
gages, each  covering  a  different  herd  of  cat- 
■  tic,  and  who  sold  both  herds  under  the  mort- 
gages, and  realized  an  excess  over  debts  se- 
cured by  one  mortgage,  but  not  enough  to  pay 
the  debt  secored  by  the  other  mortgage,  has  no 
equitable  right  to  apply  the  excess  from  the 
first  sale  to  the  deficiency  of  the  second,  which 
he  can  enforce  against  a  second  mortgagee  of 
the  property  covered  by  the  first  mortgage, 
even  though  he  would  have  such  equity  against 
the  common  owner  of  the  property. 

ID.  Chattel    mortgages   «=9265— Egultles   held 

equal  so  that  legal  title  prevails. 

The  equities  of  first  mortgagee,  who  applies 
the  excess  from  the  sale  of  the  chattels  to  an- 
other debt,  and  of  a  second  mortgagee,  are 
equal,  both  being  founded  on  valuable  consider- 
ation, so  that  the  legal  right  of  the  second 
mortgagee  will  prevail. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty :  Alfred  C.  lAckwood,  Judge. 

Action  by  the  Norton-Morgan  Commercial 
Company,  a  corporation,  against  the  Central 
Finance  Corporation.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 


of  certain  chattels  for  an  accounting  by  the 
first  mortgagee  of  the  moneys  received  by 
the  latter  In  excess  of  Its  debt,  upon  sale  of 
the  property  under  foreclosure.  The  mort- 
gagor Is  the  Circle  A  Cattle  Company,  herein- 
after referred  to  as  the  cattle  company ;  the 
first  mortgagee  Is  the  Central  Finance  Cor- 
poration, hereinafter  referred  to  as  the  fi- 
nance corporation,  or  appellant;  and  the 
second  mortgagee  Is  the  Norton-Morgan  Com- 
mercial Company,  hereinafter  referred  to  as 
the  commercial  company,  or  appellee. 

The  complaint  of  the  commercial  company 
alleges  that  the  mortgage  to  It  was  exe- 
cuted by  the  cattle  company  on  June  29,  1920, 
to  secure  the  sum  of  $4,829.77  and  Interest, 
evidenced  by  a  note  due  six  months  there- 
after. The  security  described  in  the  mort- 
gage was  the  same  property  theretofore  mort- 
gaged by  the  cattle  company  to  the  Texas 
Bank  I  ft  Trust  Company  to  secure  payment 
of  a  note  for  $16,000  and  Interest,  dated 
October  30,  1919,  and  due  June  15,  1920. 
This  property  consisted  of  1,026  head  of  Here- 
ford catOe,  branded  I-Cross.  (For  conven- 
ience, we  shall  refer  to  these  mortgages  as 
the  Y-Cro88  mortgages.)  On  June  17,  1920, 
the  bank  assigned  this  note  and  mortgage 
to  the  finance  corporation.  The  complaint 
further  alleges  that  this  property  was  sold 
under  said  mortgage  on  July  10,  1920,  by  the 
finance  corporation  and  that  after  applying 
the  sale  money  and  certain  other  credits  a 
sum  in  excess  of  the  mortgage  debt  due  the 
finance  corporation  came  into  Its  hands.  To 
this  fund  the  commercial  company  made 
claim,  praying  for  an  accounting  as  to  such 
surplus  and  for  Judgment  against  the  finance 
corporation  accordingly.  The  cattle  company 
and  certain  purchasers  of  the  cattle  at  the 
foreclosure  sale  were  made  parties  defend- 
ant to  the  suit,  but  no  question  arises  con- 
cerning  their    rights. 

The  amended  answer  of  the  finance  cor- 
poration sets  forth,  amongst  other  matters, 
the  following;  On  January  22,  1920,  the  cat- 
tle company  mortgaged  directly  to  the  finance 
corporation  1,163  bead  of  cattle  In  various 
brands,  being  stock  not  Included  in  the  Y- 
Cross  mortgage,  to  secure  payment  of  the 
sum  of  $13,810,  payable  June  16,  1920,  with 
Interest  (This  mortgage,  which  included 
stock  branded  Circle  A,  for  purposes  of  con- 
venience may  be  referred  to  as  the  Circle  A 
mortgage.) 

The  answer  further  alleges  that  the  cattle 
company  defaulted  in  the  payment  of  both 
said  mortgages  on  the  due  date,  to  wit,  June 
15,  1920,  and  after  demand  for  the  cattle 
covered  by  the  mortgages,  and  failure  by  the 
cattle  company  to  deliver  the  same,  the  fi- 
nance corporation,  on  the  22d  day  of  June, 
1920,  brought  actions  to  replevy  the  property, 
and  the  sheriff,  under  such  writs,  did  on 
June  30,  1920,  deliver  all  such  cattle  he  could 
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find  to  the  finance  corporation.  Tbereafter, 
and  on  the  lOth  day  of  July,  pursuant  to 
notices  ot  sale  duly  given,  the  properties 
were  sold  under  said  mortgages  as  follows: 
The  property  under  the  Circle  A  mortgage 
was  sold  to  various  purchasers  for  the.  sum 
of  $6,372,  and  the  property  imder  the  X-Cross 
mortgage  was  sold  to  various  purchasers  for 
the  sum  of  $15,153.  The  total  arnoimt  real- 
ized upon  the  Circle  A  stock  by  such  sale, 
with  a  credit  derived  from  the  sale  of  cer- 
tain of  the  property  before  that  time, 
amounted  to  the  sum  of  $7,789.28,  leaving  a 
deficiency  due  the  finance  corporntion  under 
the  Circle  A  mortgage  of  about  $6,500.  Upon 
the  Y-Cross  mortgage,  however,  the  sale  price 
on  foreclosure,  together  with  a  payment 
theretofore  made  on  the  note  and  the  cash 
derived  from  another  sale  of  the  property 
under  the  mortgage  by  an  intermediate 
agreement,  amounted  to  the  total  sum  of  $23,- 
666.22,  a  sum  much  in  excess  of  the  amount 
due  on  the  Y-Cross  mortgage  to  the  finance 
corporation. 

Both  the  Circle  A  and  the  Y-Cross  mort- 
gages, held  by  the  finance  corporation,  con- 
tained the  following  clause: 

"It  ia  expressly  agreed  that  if  mortgagor 
shall  own  more  cattle,  horses,  or  other  prop- 
erty of  like  kind  with  those  mentioned  in  this 
mortgage,  then  the  mortgagee,  in  case  ol  de- 
fault, shall  have  the  right  to  pick  from  the 
whole  number  so  owned  by  mortgagor  the  num- 
ber equal  to  that  specified  in  this  mortgage,  and 
to  hold,  sell  and  dispose  of  the  game  as  though 
the  same  was  specifically  included  herein." 

Paragraph  8  of  such  answer  reads  as  fol- 
lows: 

"That  the  total  amount  received  by  this  de- 
fendant from  the  sale  of  the  cattle  delivered 
to  this  defendant  by  the  said  sheriff  as  afore- 
said imder  the  said  Circle  A  mortgage  was  the 
sum  of  $7,789.28;  that  there  remained  a  de- 
fidency  under  said  mortgage  after  the  sale  of 
said  cattle,  a  sum  in  excess  of  $6,500;  that 
under  the  provisions  of  the  said  last-mentioned 
mortgage  it  was  expressly  provided  that  if  the 
mortgagor  should  own  more  cattle,  horses,  or 
other  property  of  like  kind  to  those  mentioned 
in  said  mortgage,  then  the  mortgagee  in  case 
of  default  should  have  the  right  to  pick  from 
the  whole  number  so  owned  by  mortgagor  the 
number  equal  to  that  specified  in  said  mortgage, 
and  to  hold,  sell,  and  dispose  of  the  same  as 
though  the  same  were  specifieaBy  in^uded 
therein;  that  under  the  provisions  of  said 
clause  in  said  mortgage  this  defendant  did,  im- 
mediately upon  the  default  of  the  said  Circle 
A  mortgage,  pick  from  the  cattle  of  like  kind 
to  those  covered  by  said  Circle  A  mortgage 
owned  by  the  said  Circle  A  Cattle  Company  a 
number  less  than  that  specified  in  said  mort- 
gage, which  cattle  so  picked  by  this  defendant 
were  covered  by  the  said  'Y-cross'  mortgage, 
and  were  a  part  of  the  cattle  gathered  by  said 
sheriff  and  sold  as  above  alleged,  and  did  sell 
and  dispose  of  the  same  under  said  clause  in 
the  manner  and  at  the  time  above  set  forth, 
•nd  did  apply  the  proceeds  of  the  sale  thereof 


to  the  satisfaction  of  said  Circle  A  mortgage; 
that  there  still  remains  a  deficiency  on  the  said 
Circle  A  mortgage  of  an  amount  in  excess  of 
$3,500  after  applying  the  proceeds  of  the  sale 
of  the  cattle  described  in  said  'Circle  A'  mort- 
gage and  the  cattle  picked  from  other  stock  of 
like  kind,  as  aforesaid." 

The  answer  does  not  deny  that  the  note 
and  mortgage  to  the  commercial  company 
were  based  upon  the  consideration  recited  in 
the  note.  It  is  likewise  unquestioned  that 
the  mortgage  to  the  commercial  company 
was  made  prior  to  the  sale  had  on  July  10, 
1»20. 

The  court  sustained  a  demurrer  to  this  an- 
swer, and,  upon  the  refusal  of  the  finance 
corporation  to  amend,  entered  Judgment  on 
the  pleadings  that  the  finance  corporation 
account  to.  the  plalntiCt  commercial  company 
for  the  proceeds  of  the  sale  under  the  Y- 
Cross  mortgage,  and  that  the  commercial 
company  have  judgment  against  the  finance 
corporation  for  the  amount  due  under  its 
note  and  mortgage.  From  this  judgment  the 
finance  corporation  has  appealed. 

Richard  B.  Sloan,  0.  B.  Holton  and  Greig 
Scott,  of  Phoenix,  for  appellant 

Francis  M.  Hartman,  of  Tucson,  and  John 
C.  Gung'l,  of  Willcoz,  for  appellee. 

FLANIGAN,  J.  (after  stating  the  facts  as 
above).  Notwithstanding  that  the  answer  of 
the  appellant  specifically  alleges  that  the 
Circle  A  cattle  were  sold  under  the  Circle  A 
mortgage,  and  the  Y-Cross  cattle  were  sold 
under  the  Y-Cross  mortgage,  the  suggestion 
is  made  that  the  allegations  In  paragraph 
8  of  the  answer,  which  we  have  quoted,  are 
EufUcient  upon  which  to  predicate  some  legal 
or  equitable  right  in  the  appellant  to  apply 
the  surplus  proceeds  in  its  hands,  derived 
from  the  sale  of  the  cattle  under  the  Y-Oross 
mortgage,  to  the  deficiency  due  under  the 
Circle  A  mortgage.  For  the  purpose  of  this 
discussion  we  may  assume  that  by  virtue  of 
the  selection  clause  of  the  Circle  A  mortgage, 
the  appellant  was  empowered  to  pick  from 
the  cattle  under  the  Y-Cross  mortgage  a  num- 
ber of  like  kind  to  that  specified  In  the  Ciicle 
A  mortgage,  to  eke  out  its  security,  ev<>n 
without  an  allegation  that  there  were  no  un- 
mortgaged cattle  of  the  cattle  company  from 
which  such  selection  could  be  made,  and  even 
though  the  descriptions  were  not  in  serious 
question  for  uncertainty. 

[1]  It  Is  apparent  that  what  appellant  now 
seeks  to  do  is  to  transfer  Its  right  of  selection 
from  the  cattle  under  the  Y-Cross  mortgage  to 
the  surplus  fund  derived  from  the  sale  of  such 
cattle.  It  Is  plain  that  if  the  power  was  in 
fact  exercised  as  alleged  in  paragraph  8, 
appellant  has  taken  its  legal  rights  In  full 
measure  and  has  no  ground  for  complaint; 
If,  on  the  other  hand — ^whlch  we  take  to  be 
the  fact — no  attempt  was  made  to  exercise 
the  iMwer  therein  conferred  bg  selection  and 
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sale,  the  power  conferred  must  be  regarded 
as  unexercised.  Appellant's-  failure  to  avail 
Itself  of  such  right  was  a  voluntary  relin- 
quishment and  waiver  thereof.  It  is  not  al- 
leged that  the  appellee  in  any  way  induced 
the  appellant  to  forego  the  benefits  to  be  ob- 
tained by  the  exercise  of  this  power.  On  the 
contrary,  it  is  evident  that  the  appellee  could 
not  have  interfered  as  it  had  no  control  over 
the  subject-matter.  The  property  has  been 
sold  under  the  X-Cross  mortgage,  and  the 
conditions  upon  which  the  power  might  have 
been  made  beneficially  effective  to  appellant 
no  longer  exist  Whether  the  power  was 
exercised  or  not.  It  is  clear  that  the  effect 
of  the  transaction  is  precisely  the  same  as 
if  the  Circle  A  mortgage  had  contained  no 
Bocb  clause,  and  that  the  rights  of  the  par- 
ties are  to  be  determined  without  reference 
to  this  provision.  Our  inquiry  must  there- 
fore be  addressed  to  a  determination  of  the 
validity  of  the  commercial  company's  claim 
to  such  surplus  fund  under  its  second  mort- 
gage* on  the  y-Cros8  cattle,  free  of  any  lien- 
secured  claim  in  favor  of  appellant. 

[2]    In  Moooey  v.  Broadway,  2  Ariz.  107, 
U  Pac.  114,  it  is  held  that  a  chattel  mortgage   follow  that  such  right  to  property  does  not 


default  the  mortgagee  has  no  right  to  keep, 
treat,  or  dispose  of  the  property  as  bis  own, 
and,  further,  that — 

"The  legal  claim  which  he  ftbe  mortgagee] 
asserts  upon  the  mortgagor's  default  is  the 
lien,  coupled  with  a  right  to  the  immediate  pos- 
session of  the  property;  but,  the  mortgagee  be- 
ing a  trustee  of  the  mortgagor,  the  union  of 
such  lien  and  right  can  never  ripen  into  a  title 
until  the  lien  has  been  foreclosed  in  the  man- 
ner prescribed  by  law." 

And,  "when  the  mortgagee  secures  posses-* 
sion  of  mortgaged  chattels,  it  is  for  the  pur- 
pose of  satisfying  his  debt,  upon  the  discharge 
of  which  his  right  to  the  property  ceases"— 
citing  Freeman  v.  Freeman,  17  N.  J.  Eq.  44. 

[S]  It  is  the  contention  of  the  appellant 
that  upon  default  in  the  payment  of  the  note 
secured  by  the  first  mortgage  and  possession 
taken  of  the  property  for  the  purpose  of  sale, 
the  cattle  company  had  no  mortgageable  in- 
terest in  the  property;  that  it  had  only  a 
chose  ip  iictlon,  viz.  an  equitable  right  to  an 
accounting.  Even  If  we  should  grant  that 
the  only  right  of  the  mortgagor  was  an  equi- 
table right  to  an  accounting,  it  would  not 


is  a  security  merely,  and  until  foreclosure 
or  some  act  tantamount  thereto,  the  title  to 
the  property  mortgaged  remains  In  the  mort- 
gagor. See  chapter  4,  tiUe  35,  R.  S.  1913. 
That  the  statute  Just  cited  contemplates  the 


constitute  an  interest  which  the  mortgagor 
could  not  assign  or  convey. 

[6]  The  general  rule  is,  we  think,  correctly 
stated  in  11  C.  J.  at  page  427,  that,  in  the 
absence  of  statutory  provision  to  the  con- 


creation   of  secondary   liens   by   subsequent   trary,  any  personal  property  which  is  capable 
mortgages  is  plainly  shown  by  several  of  the   of  being  sold  may  be  the  subject  of  a  mort- 


paragraphs  of  that  chapter, 
ular,  paragraphs  4126,  4130. 
[3]  Paragraph  4134-provides  that — 

"A  mortgage  of  personal  property,  where  the 
time  of  payment  is  therein  fixed,  may  be  fore- 
dosed  by  notice  and  sale.     •     •     •" 

Paragraph  4137 : 

'•  •  •  *  The  purchaser  shall  Uke  all  the 
title  and  interest  on  which  the  mortgage  op- 
erated." 


And  paragraph  41S9  reads: 

"The  officer  or  person  conducting  the  sale 
shall  execute  to  the  purchaser  a  bill  of  sale 
of  the  property,  which  shall  be  effectual  to  car- 
ry the  whole  title  and  interest  purdiased." 


See,  in  partio  gage.  And  in  jurisdictions  where,  after  c<{n- 
dition  broken  and  possession  taken  of  the 
property  by  the  mortgagee,  the  rule  pre- 
vails that  the  mortgagor's  interest  is  a  mere 
equity  of  redemption,  it  has  been  held  that 
this  equity  of  redemption  may  be  mortgaged 
or  sold.  J.  I.  Case  Threshing  Machine  Co. 
V.  Rice,  152  Wis.  8,  139  N.  W.  445;  Smith  v. 
Coolbaugh,  21  Wis.  427;  White  v.  Quinlan, 
30  Mo.  App.  54.  In  the  case  last  cited,  which 
is  very  similar  in  facts  to  the  case  at  bar, 
it  is  held  that  a  second  mortgage  of  the  prop- 
erty by  description,  as  such,  is  valid  as  an 
incumbrance  of  the  equity  of  redemption. 

It  cannot  be  doubted  therefore  that  the 
legal  ownership  and  property  right  vested 
in  the  mortgagor  before  foreclosure  may  be 
sold.  As  was  said  in  the  case  of  Appleton  v. 
Bancroft,  10  Mete.  (Mass.)  231: 


As  no  equity  of  xedonption  is  provided  for 
in  the  statute,  the  sale  is  absolute,  in  the  ab- 
sence of  fraud  or  some  irregularity  vitiating 
such  sale. 

[4]  In  the  case  of  Backhaus  v.  Buells,  43 
Or.  658,  73  Pac.  342,  the  court,  speaking  ot 
the  relative  rights  of  mortgagor  and  mort- 
gagee in  the  mortgaged  property  after  de- 
fault, uses  language  descriptive  of  these 
rights  which  correctly  sets  forth  the  law  to 
be  deduced  from  our  statutory  provisions. 
It  is  there  stated  fhat  a  chattel  mortage  is 
in  no  aeoae  a  sale  upon  condition;  that  upon 


This  right  "is  founded  on  the  great  principle, 
lying  at  the  foundation  of  the  right  of  property, 
that  general  ownership  carries  with  it  a  fvUl 
power  of  disposition;  and  when  such  owner- 
ship is  not  taken  away,  but  only  limited,  as  in 
case  of  a  lien,  the  power  of  disposing  still  re- 
mains, subject  only  to  the  lien." 

(7,1]  It  is  not  necessary  to  inquire  into 
the  validity  of  the  sale  of  the  Y-Cross  cattle, 
so  far  as  such  sale  went  beyond  the  necessity 
of  satisfying  the  debt  due  on  the  first  mort- 
gage. If  such  sale  constituted  a  conversion, 
that  question  is  not  b^ore  us,  for  the  sale 
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was  ratified  by  the  appellee.  Under  the  au- 
thorities, the  appellant  simply  holds  the  ex- 
cess moneys  in  trust  for  the  mortgagee,  and 
Is  bound  to  account  for  such  moneys  in  an 
equitable  action  for  an  accounting.  Navajo- 
Apache  Bank  &  Trust  Co.  v.  l>esmont,  18 
Ariz.  335,  170  Pae.  798.  See,  also,  the  fol- 
lowing: Vale  T.  Stubblefield,  39  Olil.  462,  135 
Pac.  933;  Smith  r.  Donahoe,  13  S.  D.  334, 
83  N.  W.  264 ;  Howard  t.  Gemming,  10  Wash. 
1,  38  Pac.  748;  Parlser  v.  Penbandle  Nat. 
Banl£,  11  Tex.  av.  App.  702,  34  S.  W.  196; 
Tledt  V.  Boyce,  122  Minn.  283,  142  N.  W. 
195;  White  t.  Quinlan,  supra;  Cliarter  t. 
Stevens,  3  Denio  (N.  Y.)  33,  45  Am.  Dec.  444— 
in  which  cases  tlie  right  to  the  surplus, 
whether  asserted  in  an  action  in  trover,  in 
assumpsit  for  money  had  and  received,  or 
other  form  of  action,  is  recognized.  That 
the  right  exists  is  clear  under  the  facts 
shown  by  the  pleadings  here. 

[S]  Had  the  second  mortgage  never  been 
made,  an  equitable  right  of  set-off  nright  have 
been  asserted  by  the  appellant  to  retain  and 
apply  the  money  in  its  hands  as  against  the 
Circle  A  cattle  company's  demand.  This  fea- 
ture of  the  case  has  been  pressed  upon  us 
for  consideration  in  one  form  or  another  as 
the  basis  of  some  supposed  legal  or  equitable 
claim  of  appellant  superior  to  the  claim  of 
appellee.  No  authorities  have  been  cited, 
however,  to  sustain  the  right  of  the  appel- 
lant to  retain  such  moneys  as  against  the 
appellee.  In  the  case  of  White  v.  Quinlan, 
supra,  the  first  mortgagee  was  asserting  a 
precisely  similar  claim  as  against  the  second 
mortgagee,  and  the  decision  of  the  court  im- 
pliedly held  it  to  be  without  merit 

[10]  It  is  Insisted  that  the  appellant's 
claim  must  be  considered  from  an  equitable 
standpoint  We  do  not  think  the  case  calls 
for  a  resort  to  equitable  maxims 'or  principles 
as  distinguished  from  the  rules  Of  law  plain- 
ly governing  the  case.  But,  if  we  should  re- 
gard the  conflicting  claims  to  the  fund  from 
the  equitable  standpoint  alone,  as  we  are 
asked  to  do,  the  equities  of  the  parties  are 
equal,  in  that  both  claims  are  based  upon 
valuable  consideration.  In  addition  to  the 
equity  of  the  appellee,  however,  it  is  pos- 
sessed of  the  legal  title  to  the  fund  and  where 
the  equities  are  equal  the  legal  title  prevails. 
Appellant's  claim  by  reason  of  its  accidental 
control  and  possession  of  the  fund  is  no 
stronger  than  would  be  the  claim  of  any 
other  general  and  unsecured  creditor  assert- 
ing a  claim  against  the  fund  already  im- 
pressed with  appellee's  lien. 

As  it  is  not  questioned  that  the  Judgment 
of  the  lower  court  was  for  the  sum  actually 
due  upon  the  note  and  mortgage,  or  that  such 
sum  is  less  than  the  surplus  in  appellant's 
hands,  the  Judgment,  for  the  reasons  we  have 
stated,  must  be  affirmed. 

BOSS,  0.:J.,  and  McAJ^ISTER,  J.,  concur. 


m  Arte.  S») 

FAIRFIELD,   State   Aodltor,   v.   HUNTING- 
TON.    (No.  2004.) 

(Supreme  Court  of  Arisona.     April  8,  1922.) 

1.  States  «=>l  19— Appropriatloa  os  aoeoast  of 
Injury  to  employi  not  a  "doaatlon";  moral  or 
equitahle  obligation. 

Laws  1921,  c  168,  providing  that,  on  ac- 
count of  injuries  sustained  by  plaintiff  arising 
out  of  and  in  the  course  of  his  employment  un- 
der the  state  engineer  in  highway  work,  the 
state  shall  pay  him  monthly  for  life  a  certain 
amount  on  the  basis  of  permanent  total  disabil- 
ity, does  not  violate  Const,  art.  9,  $  7,  inhibit- 
ing the  state  from  making  any  "donation";  be- 
ing based  on  a  "moral  or  equitable  obligation." 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Donate — 
Donation.] 

2.  Statutes  €=978(1)— Prohibition  against  sps- 
cial  legislation  when  a  general  law  cas  bo 
made  applicable  not  violated  by  appropriation 
for  injured  state  empioyi.  • 

Laws  1921,  c.  169,  providing  for  a  payment 
to  plaintiff  on  account  of  injuries  arising  ont 
and  in  the  course  of  his  employment  under  the 
state  engineer,  founded  on  an  obligation  purely 
moral,  cannot  be  said  to  violate  Const  art 
4,  §  19,  subsec.  20,  prohibiting  special  legisla- 
tion "when  a  general  law  can  be  made  appli- 
cable," the  Legislature's  implied  judgment  that 
a  general  law  could  not  be  made  applicable  not 
being  overruled  unless  it  appear  very  clearly 
from  the  character  of  the  appropriation  that  a 
general  law  would  have  been  sufficient 

3.  Constitutional  law  «=»t97  —  Prohlbltloa 
against  ex  post  facto  law  applicable  only  to 
criminal  law. 

The  term  ex  post  facto  law,  within  Conat 
art  2,  §  25,  prohibiting  such  a  law,  applies  only 
to  statutes  dealing  with  criminal  matters,  and 
so  not  to  tiaws  1921,  c.  169,  providing  for  pay- 
ment to  an  injured  state  employ^. 

4.  Constitutlonsil  law  €=3 1 21  (I)— Appropria- 
tion for  Injured  state  employi  does  not  vio- 
late obligation  of  contraet. 

Laws  1921,  c.  169,  providing  for  payment 
to  plaintiff  on  account  of  injuries  received  in 
the  state's  employ,  passed  in  recognition  of  a 
moral  obligation,  does  not  impair  the  obliga- 
tion of  contract,  prohibited  by  Const  art  2, 
i26. 

Appeal  from  Superior  Court  Maricopa 
County ;  R.  C.  Stanford,  Judge. 

Mandamus  by  Gordop  G.  Huntington 
against  Charles  W.  Fairfield,  State  Auditor. 
Judgment  for  plalntUT,  and  defendant  ap- 
peals.   Affirmed. 

W.  J.  Galbralth,  Atty.  Gen.,  and  George  R. 
Hill,  Asst  Atty.  Gen.,  for  appellant 
Baker  &  Whitney,  of  Ph<Bnix,  for  appellee^ 

McALISTER,  J.  The  question  presented 
by  this  appeal  is  the  constltutiooality  of 
chapter  169  of  the  Session  Laws  ot  the  Fifth 


As»For  ot&er  cases  see  nam*  topic  and  KEY -NUMBER  in  all  Key-Numbered  DiseaU  and  rndezes 
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Arizona  Legislature,  which  became  a  la'w  on 
the  23d  of  March,  1921,  and  reads  as  fol- 
lows: 

"An  act  for  the  relief  of  Gordon  O.  Hnnting- 
tOD,  injured  by  an  explosion  while  in  the 
service  of  the  state  of  Arizona,  and  malcing 
an  appropriation  therefor. 

"Be  it  enacted  by  the  Legislature  of  the 
State  of  Arizona: 

"Section  1.  That  whereas,  Gordon  G.  Hunt- 
ington, while  in  the  employ  of  the  state  engi- 
neer of  Arizona,  sustained  personal  injuries 
arising  ont  of,  and  in  the  course  of,  such  em- 
ployment, resulting  in  the  loss  of  his  right  eye 
and  the  permanent  impairment  of  the  sight  of 
his  left  eye,  causing  him  to  be  incapacitated  to 
an  extent  which  is  hereby  declared  to  he  a 
permanent  total  disability,  there  is  hereby  ap- 
propriated from  the  general  fund  of  the  state 
of  Arizona,  from  any  moneys  not  otherwise 
appropriated,  a  sufficient  amount  to  pay  to  the 
said  Gordon  G.  Huntington  the  sum  of  eighty- 
four  dollars  and  fifty  cents  ($84.50)  per  month 
during  the  rest  of  bis  natural  life,  which  is 
sixtir-fivei  per  cent,  (66%)  of  his  average 
monthly  wage,  computed  on  the  basis  of  not 
to  exceed  one  hundred  and  thirty  dollars  ($130.- 
00)  per  month:  PA>vided,  that  should  medical, 
surgical  and  hospital  or  other  treatment,  in- 
duding  nursing,  medicines,  medical  and  surgical 
supplies,  become  necessary  because  of  said  in- 
jury, a  sufficient  further  amount  to  cover  same 
is  hereby  appropriated. 

"Section  2.  The  Industrial  Commission  of 
Arizona  is  hereby  authorized  to  make  proper 
claims  upon  the  state  auditor  for  the  amount 
herein  specified,  and  the  state  auditor  shall 
draw  his  warrant  for  such  amount,  and  the 
'state  treasurer  is  authorized  and  empowered 
to  pay  the  same:  Provided,  however,  that 
shoold  there  be  no  Industrial  Commission,  the 
superintendent  of  public  health  is  directed, 
empowered  and  authorized  to  carry  out  all  of 
the  conditions  and  provisions  of  this  act. 

"Section  3.  The  purposes  and  intent  of  this 
act  shall  be  to  give  compensation  to  an  em- 
ploy£  of  the  state,  injured  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment 
and  to  the  extent  herein  specified,  and  not  for 
any  other  purpose  to  admit  the  liability  of  the 
state  for  the  injury  named  in  the  foregoing 
sections.  Provided,  however,  that  the  accept- 
ance of  any  amount  or  amounts  named  in  this 
act  shall  be  a  full  and  complete  release  of  any 
daim  or  daims  which  the  aforesaid  Gordon  G. 
Huntington  may  now  have  or  might  have 
against  the  state  of  Arizona  resulting  from  the 
injury  described  in  Section  1  of  this  act." 

It  appears  from  the  complaint  and  petition 
of  Gordon  G.  Huntington,  that,  in  pursuance 
of  the  provisions  of  this  act,  be  presented 
to  the  state  auditor  on  September  7,  1021, 
two  claims  against  the  state,  one  for  $84.50 
and  one  for  $146.54,  which  bad  l>een  thereto- 
fore approved  by  A.  M.  TutbiU,  state  super- 
intendent of  public  health,  and  that  said 
claims  were  by  the  auditor  disallowed.  The 
prayer  Is  that  an  alternative  writ  of  man- 
damus Issue,  directed  to  the  auditor  and 
commanding  him  to  audit  and  allow  the  said 
claims  and  to  draw  a  warrant  on  the  state 
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treasurer  for  the  amount  ot  the  same,  or 
show  cause  at  a  later  date  why  be  has  not 
done  so,  and  that  upon  the  hearing  the  al- 
ternative writ  be  made  peremptory.  The 
defendant  demurred  to  the  complaint  and 
petition  chiefly  upon  the  ground  that  It  ap- 
pears from  Its  face  that  chapter  169  Is  un- 
constitutional and  void  because  it  violates 
the  provisions  of  the  state  Constitutipn 
which  prohibit  the  Legislature  from  enact- 
ing, first,  legislation  making  a  donation  to 
any  individual,  association  or  corporation, 
and,  second,  special  legislation  where  a  gen- 
eral law  can  be  made  applicable.  The  de- 
fendant relied  entirely  upon  his  demurrer, 
which,  however,  was  overruled,  and,  having 
specially  admitted  in  his  answer  "all  of  the 
facts  In  said  petition  lawfully  and  sufficient- 
ly pleaded,"  it  was  thereupon  ordered  that 
the  alternative  writ  be  made  peremptory. 
From  this  judgment  the  defendant  appeals. 
The  only  error  assigned  is  the  overruling 
of  the  demurrer,  and  the  argument  in  sup- 
port of  this  assignment  is  based  upon  the 
following  provisions  of  the  state  Constitu- 
tion: 

"Neither  the  •state,  nor  any  county,  dty, 
town,  municipality,  or  other  subdivision  of  the 
state  shall  ever  give  or  loan  its  credit  in  the 
aid  of,  or  make  any  donation  or  grant,  by  sub- 
sidy or  otherwise,  to  any  individual,  association, 
or  corporation,  or  become  a  subscriber  to,  or  a 
shareholder  in,  any  company  or  corporation  or 
become  a  joint  owner  with  any  person,  compa- 
ny, or  corporation,  except  as  to  such  owner- 
ships as  may  accrue  to  the  state  by  operation 
or  provision  of  law."     Section  7,  art.  9. 

"No  local  or  spedal  laws  shall  be  enacted  in 
any   of  the   following   cases,   that  is   to   say: 

•  •    • 

20.  When  a  general  law  can  be  made  appli- 
cable. 
Subsection  20,  t  19,  art.  4. 

[1]  It  is  contended  that  chapter  169,  which 
provides  that  the  state  shall  pay  appellee 
monthly  a  certain  compensation  on  account 
of  an  Injury  suffered  by  him  as  a  result  of 
an  accident  arising  out  of  his  employment 
by  the  state  engineer,  is  void  because  it  con- 
stitutes a  "donation"  within  the  meaning  of 
that  part  of  section  7,  article  9,  above,  which 
says  that  "neither  the  state,  nor  any  county, 

•  •  •  shall  ever  •  »  •  make  any  do- 
nation or  grant,  by  subsidy  or  otherwise,  to 
any  individual,  association  or  corporation." 
If  by  the  term  "donation,"  as  here  used,  it 
was  Intended  to  prohibit  the  Legislature 
from  making  an  appropriation  of  the  char- 
acter provided  for  in  chapter  169,  this  con- 
tention must  prevail,  otherwise  not 

Appellee  was  injured  while  working  for 
the  state  under  the  direction  of  its  engineer, 
who  had  charge  of  the  construction  and  main- 
tenance of  its  highways,  and  In  the  perform- 
ance of  his  duties  as  such  employ^  was  neces- 
sarily discharging  a  function  of  state  gov- 
ernment, since  the  highways  of  the  state 
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are  buDt  and  maintained  witli  public  funds 
for  the  use  of  the  public  and  without  any 
idea  of  profit  or  gain.  And,  by  the  great 
weight  of  authority,  a  state.  In  consequence 
of  its  sovereignty,  cannot  be  made  to  re- 
spond In  damages  for  the  negligence  of  its 
agents,  servants,  or  employes  which  occurs 
in  the  discharge  of  a  governmental  function, 
except  In  those  cases  where  it  has,  by  con- 
stitutional or  legislative  enactment,  express- 
ly assumed  such  liability,  and  this  court/ 
speaking  through  Justice  Baker,  held  in 
State  V.  Sharp,  21  Aria.  424,  189  Pac.  631, 
that  Arizona  had  not,  by  any  act  of  its  Leg- 
islature brought  itself  within  the  exception. 
Hence,  It  is  not  claimed  In  appellee's  behalf 
tlmt  the  state  was  liable  to  him  when  the 
injury  was  suffered,  but  its  nonliability  at 
that  time  is  siwclflcally  admitted,  and  upon 
the  undoubtedly  correct  theory  that  if  it 
could  not  have  been  compelled  to  pay  for 
an  Injury  resulting  from  the  negligence  of 
Its  agents,  servants,  or  employes  while  dis- 
charging a  function  of  government,  neither 
could'  It  have  been  held  liable  for  one  aris- 
ing out  of  the  condition  of  the  employment 
in'whlch  the  employe  was  at*  the  time  engag- 
ed, and  occurring  also  In  the  discharge  of  a 
governmental  function,  since  the  state  had 
assumed  liability  in  neither  instance.  Ap- 
pellant argues,  therefore,  that  since  chapter 
169  is  an  appropriation  in  settlement  of  a 
claim  which  the  state  was  under  no  legal 
obligation  to  pay,  it  amounts  merely  to  a 
"donation"  within  the  constitutional  mean- 
ing of  this  term,  and  is  consequently  void. 

It  is  true  that  If  the  act  were  passed  solely 
in  the  exercise  of  gratitude  and  charity  and 
(lid  nothing  more  than  make  a  gratuitous 
present  of  the  public  funds,  the  payments 
authorized  by  it  would  be  merely  donations ; 
but,  since  It  Is  clear  that  It  was  the  purpose 
of  the  Legislature  In  passing  It  to  recognize 
a  moral  obligation  then  resting  upon  the 
state  and  founded  upon  equity  and  justice, 
regardless  of  the  fact  that  the  state  was  not 
liable  therefor  as  a  matter  of  law,  the  ques- 
tion presents  Itself  whether  an  appropria- 
tion made  out  of  considerations  of  this  kind 
comes  within  the  constitutional  provision 
prohibiting  donations.  As  used  In  section  7, 
article  9,  this  word  has  the  meaning  usually 
attached  to  It,  which  appears  in  Webster's 
International  Dictionary  as  a  "gift"  or  "that 
which  is  given  as  a  present  or  gratuitously." 
The  idea  it  conveys  Is  that  of  help  volunta- 
rily extended  In  obedience  to  a  desire  to  do 
a  charitable  act  where  no  duty  except  to 
aid  a  worthy  cause  demands  it,  there  being 
no  thought  or  intention  on  the  part  of  the 
donor  of  discharging  thereby  either  a  legal 
or  moral  obligation  due  from  him  to  the 
donee.  It  prevents  the  state  from  becoming 
a  subscriber  to  a  charitable  object,  either 
alone  or  with  others;  that  is,  from  appro- 
priating Its  funds  to  an  Individual,  associa- 


tion, or  corporation  for  a  cause  having  no 
claim  upon  the  state  other  than  Its  admitted 
worthiness,  but  It  does  not  prevent  the  rec- 
ognition of  moral  obllgationB  foimded  on  Jus- 
tice and  equity,  even  though  the  state  Is  not 
liable  therefor  as  a  matter  of  law.  Its  effect 
is  merely  to  prohibit  the  state  from  assuming 
the  attitude  of  the  person  who  says:  "The 
cause  Is  a  good  one,  I  will  contribute  to  it," 
but  It  does  not  Interfere  with  Its  taking  the 
position  of  one  who  says  of  a  Just,  though 
unenforceable  obligation :  "I  owe  that,  here 
is  your  money  In  payment  of  It"  Parting 
with  money  or  other  thing  of  value  to  sat- 
isfy a  moral  or  equitable  claim,  when  such 
action  could  not  be  compelled  In  law,  is  not 
making  a  donation  any  more  than  the  volun- 
tary payment  of  a  note  barred  by  limitation 
would  be;  It  Is  rather  the  discharge  of  an 
honest  and  Just  obligation.  To  hold  other- 
wise Is  to  say  that  the  payment  of  an  admit- 
ted indebtedness,  not  collectable  by  law,  is 
merely  an  act  of  charity,  when  such  is  not 
the  case.  "That  the  state,"  said  the  New 
York  Court  of  Appeals,  In.  construing  a  con- 
stitutional provision  prohibiting  the  giving 
of  the  public  funds  to  any  private  enterprise, 
"cannot  give  its  money  for  private  undertak- 
ings or  In  the  exercise  of  gratitude  or  char- 
ity is  firmly  established.  (Constitution,  art. 
8,  $  9.  The  Legislature,  however.  Is  not  pre- 
vented from  recognizing  claims  founded  on 
equity  and  justice,  though  they  are  not  such 
as  could  have  been  enforced  In  a  court  of  law 
if  the  state  had  not  been  Immune  from  snlt."- 
Munro  v.  State  of  New  York,  223  N.  X.  215, 
119  N.  E.  444.  The  following  statement  of 
the  rule  is  found  hi  26  Sw  C.  L.  at  page  64 : 

"The  power  of  the  Legislature  to  extend  the 
liability  of  the  state  or  municipal  corpora- 
'tioDs  to  pay  for  injuries  caused  to  private  indi- 
viduals is  not  limited  to  the  establishment  of  a 
rule  for  the  future,  but  it  is  generally  held  that 
the  recognition  of  a  moral,  equitable  or  honor- 
able obligation;  such  as  a  just  man  recognizes 
in  his  own  affairs,  will  constitute  a  sufficiently 
ipublic  purpose  to  uphold  a  tax,  and  that  a  stat- 
lute  is  not  unconstitutional  which  requires  the 
appropriation  of  the  public  money  to  pay  a  des- 
ignated claim  for  loss  or  injury  arising  out  of 
the  relations  of  the  claimant  with  the  public, 
and  constituting  a  moral  obligation  to  recom- 
ipcnse  the  claimant  of  such  a  character  that 
the  Legislature  might  constitutionally  have  es- 
tablished liability,  although  there  wag  no  legal 
claim  for  compensation  when  the  loss  or  injury 
occurred.  This  has  been  held  true  whether  the 
absence  of  legal  Uability  is  based  upon  a  gen- 
eral principle  of  law  or  upon  some  irregularity 
or  omission  in  the  statutory  prerequisites  to 
liability." 

And  also  in  25  R.  O.  L.  at  page  402,  ap- 
pears the  following: 

"The  Legislature  has  a  right  to  appropriate 
the  public  funds  in  discharge  of  the  state's 
duty,  whether  the  duty  be  legal  or  only  moral. 
And  the  discbarge  of  such  an  obligation  is  al- 
ways regarded  as  a  legitimate  exercise  of  gov 
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emmental  power.  An  appropriation  made  in 
discharge  o{  a  moral  obligatiiHi  resting  upon 
tlie  state  must  be  regarded  as  being  tor  a  pub- 
lic purpose,  and  vrithin  the  constitutional  pow- 
ers of  the  Legislature,  and  the  fact  that  a  pri- 
vate person  may  receive  the  benefit  of  such  an 
appropriation  does  not  constitute  the  act  of 
appropriation  a  private  one." 

See,  also,  Woodall  v.  Darst,  71  W.  Va. 
350,  77  S.  B.  264,  80  S.  E5.  867,  44  I*  R,  A, 
(N.  S.)  83,  Ann.  Cas.  1914B,  1278;  C5ole  v. 
State  of  New  York,  102  N.  Y.  48,  0  N,  B. 
277;  Spllttorf  v.  State  of  New  York,  108  N. 
Y.  206,  16  N.  £.  822;  Sandel  v.  State,  115 
S.  C.  168.  104  S.  B.  667,  13  A.  L.  R.  1268: 
McQuillan  on  Municipal  Corporations,  voL 
1,  p.  537;  Dillon  on  Municipal  Corporations 
(6th  Ed.),  vol.  1,  p.  221. 

It  is  difficult  to  define,  with  absolute  ac- 
curacy, just  what  Is  Included  In  the  term 
"moral  or  equitable  obligation,"  but  in  all 
those  cases  In  wblch  the  appropriation  of  the 
public  funds  of  the  state  has  been  upheld  up- 
on this  ground  the  state  has  received  swne 
benefit  as  a  state,  or  the  claimant  has  suffer- 
ed some  direct  injury  "under  circumstances 
where  In  fairness  the  state  might  be  asked 
to  respond — where  something  more  than  a 
mere  gratuity  was  involved."  People  v. 
Westchester  Nat.  Bank,  231  N.  Y.  465,  132 
N.  E.  241,  15  A.  li.  R.  1344.  "In  some  in- 
stances," says  the  court  In  this  case,  "claims 
have  been  allowed  where  beneficial  services 
have  been  performed  for  the  state  (Cole  v. 
State,  102  N.  Y.  48,  6  N.  E.  277);  in  others 
where  property  was  furnished  It  (O'Hara  v. 
State  112  N.  Y.  146,  2  L.  R.  A.  603,  8  Am.  St. 
Rep.  726, 19  N.  B.  660) ;  or  the  state  received 
money  for  land  the  title  to  which  proved 
defective  (Wheeler  v.  State,  190  N.  Y.  406, 
123  Am.  St.  Rep.  555.  83  N.  E,  54) ;  or  work 
was  done,  the  expense  of  wblch  In  equity 
the  state  should  bear  (Lehigh  Valley  R.  Co. 
V.  Canal  Bd.,  204  N.  Y.  471,  »7  N.  B.  964, 
Ann.  Cas.  1913C,  1228).  In  another  class  of 
cases  the  Legislature  has  authorized  pay- 
ment where  the  claimant  had  been  Injured 
by  the  negligence  of  the  servants  of  the 
state.  Spllttorf  v.  State,  108  N.  Y.  206,  15 
N.  B.  322." 

Appellee  was  not  Injured  by  the  negligence 
of  the  agents,  servants,  or  employes  of  the 
state,  but  as  a  result  of  an  accident  arising 
out  of  the  employment  or  occupation  in 
which  he  was  engaged.  However,  "the  equi- 
ty or  Justice  of  a  claim  which  the  state  may 
recognize,"  said  the  court  in  Munro  v.  State 
of  New  York,  above,  "is  not  limited  by  any 
law  ♦  •  •  to  personal  injuries  arising 
out  of  negligence,  as  defined  in  the  law  at 
any  given  tim&  •  •  •  When  a  man  gives 
his  services  or  his  property  to  the  state 
under  such  circumstances  that  no  liability 
would  be  created  to  pay  therefor,  even  if 
the  state  were  an  individual  or  a  private 
borporation,  the  Legislature  may  allow  such 
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a  claim  in  good  morals  and  fair  denlines. 
See  cases  cited  above.  Why  should  there 
not  be  a  like  moral  obligation  to  make  some 
recompense  to  the  man  who,  In  bis  work  for 
the  state,  by  an  unforeseen  accident  has  giv- 
en his  life  or  limb  ?  The  moral  obligation  may 
be  as  urgent  in  the  one  instance  as  the  oth- 
er." Indeed  it  would  be  difficult  to  Imagine 
a  case  calling  more  strongly  for  the  discharge 
of  this  duty  than  that  of  an  employ^  of  the 
state  seriously  injured  or  killed  in  Its  serv- 
ice without  fault  on  his  part,  but  for  whose 
injury  or  death  the  state,  by  reason  of  Its 
Legislature's  omission  to  enact  a  law  to  that 
effect,  cannot  be  compelled  to  make  any  rec- 
ompense whatsoever.  Under  the  same  cir- 
cumstances an  Individual  or  coriraration 
would  be  legally  liable.  Why  then  should 
the  discharge  by  the  state  of  such  an  obli- 
gation be  regarded  as  a  donation  or  as  any- 
thing other  than  the  payment  of  an  honest 
debt,  a  thing  that  the  state,  as  well  as  every 
good  citizen,  should  do? 

The  only  cases  dted  by  appellant  holding 
to  the  contrary  are  from  the  Supreme  Court 
of  California  whose  Constitution  contains  a 
provision  similar  In  meaning  to  section  7, 
article  0,  but  in  which  the  word  "gift"  ap- 
pears instead  of,  "donation,"  and  In  constru- 
ing it  the  broad  doctrine  that  a  "mere  moral 
obligation  will  not  make  a  transaction  other 
than  a  gift"  has  been  laid  down  in  the  fol- 
lowing cases:  Molineux  v.  California,  100 
Cal.  378,  42  Pac.  34,  50  Am.  St  Rep.  49;  Con- 
lln  V.  Board  of  Supervisors,  99  Cal.  17,  83 
Paa  753,  21  L.  R.  A.  474,  37  Am.  St  Rep.  17; 
Bourn  V.  Hart  93  Cal.  821,  28  Pac.  051,  15 
L.  R  A.  431,  27  Am.  St  Rep.  203.  A  number 
of  other  California  decisions  is  cited,  as 
well  as  one  each  from  Wyoming,  Colorado, 
and  New  Mexico,  all  holding  certain  appro- 
priations to  be  gifts  or  donations,  but  these 
were  made  for  purposes  other  than  the  sat- 
isfaction of  a  moral  or  legal  obligation  of 
the  state  and  are,  therefore,  not  in  point 
as  the  following:  For  the  transportation  of 
veterans  to  Gettysburg  and  return,  McClure 
V.  Nye,  22  Cal.  App.  248,  133  Pac.  1145;  fw 
the  benefit  of  the  sufferers  from  the  Tla 
Juana  flood,  Patty  v.  Colgan,  97  Cal.  251, 
31  Pac.  1133,  18  h.  R.  A.  744;  to  county 
commissioners  for  holding  county  fairs,  Har- 
rington et  al.  V.  Atteberry  et  al.,  21  N.  M. 
50, 163  Pac.  1041 ;  for  aiding  a  railroad  com- 
pany in  constructing  a  tunnel  to  be  used 
primarily  by  the  railroad.  Lord  v.  City  & 
County  of  Denver,  58  Colo.  1,  143  Pac.  284, 
L,  R.  A.  1915B,  306,  Ann.  Cas.  1916C,  893; 
authorizing  tax  by  counties  for  aid  of  fair 
associations.  Board  of  County  Commissioners 
of  Carbon  County  v.  Union  Pacific  Rail.  Co., 
26  Wyo.  463, 171  Pac.  668.  In  Bourn  v.  Hart 
above,  the  doctrine  was  first  laid  down  in 
California  that  an  appropriation  for  damages 
for  personal  injuries  sustained  by  an  em- 
ploye of  the  state  while  in  its  service  and 
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for  which  the  state  was  not  responBible  con- 
stituted a  gift  Chief  Justice  Beatty,  how- 
ever, dissented  from  that  ruling  upon  the 
ground  that  "the  word  'gift'  was  not  used 
In  •  .  *  •  the  Constitution  in  a  sense 
broad  enough  to  include  compensation  to  a 
servant  of  the  state  for  loss  of  life  or 
limb  in  the  discharge  of  his  duUea."  This 
view  is  in  line  with  the  holding  of  the  New 
York  Court  of  Appeals,  which  states  the  rule 
we  think  supported  by  the  better  reasoning. 

It  follows,  therefore,  that  the  appropria- 
tion in  payment  of  appellee's  claim  does  not 
constitute  a  donation,  and,  since  the  powv 
of  the  Legislature  to  render  the  state  liable 
for  injuries  of  the  character  of  appellee's 
is  unquestioned,  that  chapter  169  does  not 
violate  section  7,  article  9,  of  the  Constitu- 
tion. • 

[2]  It  Is  urged  that  this  act  Is  void  be- 
cause it  violates  subsection  20  of  section  19, 
article  4,  prohibiting  the  enactment  of  spe- 
cial legislation  "when  a  general  law  can  be 
made  applicable."  We  are  unable  to  accept 
this  view;  however,'  because  It  is  the  general 
doctrine  "that  the  Legislature  is  the  sole 
Judge  whether  a  provision  by  a  general  law 
is  possible  under  a  provision  in  the  Constitu- 
tion, to  the  effect  that  no  special  law  shall 
be  enacted  in  all  cases  -where  a  general  law 
can  be  made  applicable."  36  Cyc.  991.  And 
there  appears  no  reason  why  the  general 
rule  should  not  govern  in  this  instance.  Be- 
fore enacting  chapter  169,  the  Legislature 
undoubtedly  considered  whether  a  general 
law  could  be  made  applicable  to  its  purpose, 
and  we  must  assume  from  the  fact  that  It 
passed  a  special  one  that,  in  its  Judgment, 
the  former  would  not  meet  its  requirements. 
And,  unless  It  appear  very  clearly  from  the 
character  of  the  appropriation  that  a  gener- 
al law  would  have  been  sufficient,  the  court 
would  not  be  Justified  in  holding  that  a  co- 
ordinate branch  of  the  government  abused 
Its  discretion  in  passing  a  special  one.  In 
this  Instance  the  adequacy  of  a  graieral  law 
is  not  clear,  for  it  was  not  a  matter  of  the 
application  of  a  general  law  to  the  legal 
liability  of  the  state  for  injuries  received  by 
its  anpIoy£s  while  serving  in  a  governmental 
capacity,  but  whether  a  general  act  could 
have  been  made  applicable  to  moral  obliga- 
tions which  had  arisen  or  might  thereafter 
arise,  not  merely  because  of  the  state's  fail- 
ure to  enact  a  general  law  assuming  legal 
liability  for  such  injuries,  but  from  other 
causes  as  welL  It  would  be  difficult  to  en- 
act a  law  applying  to  the  various  situations 
under  which  the  state's  moral  obligation 
might  arise,  and,  as  said  by  the  Supreme 


Court  of  West  Virginia  In  Woodall  v.  Darst, 
above: 

"There  are  many  matters  that  might  very 
justly  and  properly  be  considered  by  the  Legis- 
lature in  determining  the  merits  of  daims  of 
the  same  general  nature  as  relator's,  which 
could  not'  well  be  embodied  in  a  general  law. 
For  instance  the  ne^ds  of  the  claimants  and 
those  dependent  upon  them  might  very  proper- 
ly inflnence  the  Legislature  in  determining  the 
amount  it  would  apply  to  discharge  an  obliga- 
tion purely  moral.  [Italics  ours.]  The  most 
that  we  can  say  is,  that  it  is  doubtful  if  a 
general  law  would  be  as  proper  to  accomplish 
the  purpose  which  the  Legislature  had  in  view 
as  the  special  appropriation,  and  we  must  re- 
solve the  doubt  in  favor  of  the  validity  of  the 
act" 

And  the  fact  that  the  law  was  passed  for 
the  benefit  of  only  one  individual  does  not 
make  it  special  legislation,  since  it  was  en- 
acted to  satisfy  an  obligation  resting  upco 
all  the  people  who  constitute  the  state.  The 
discharge  of  such  an  obligation  is  merely  the 
performance  of  a  public  act  and  an  appro- 
priation Dor  it  is  not  expending  the  public 
funds  for  a  private  purpose.  Woodall  v. 
Darst,  above;  25  R.  C.  L.  402. 

[3, 4]  It  is  also  suggested  that  if  the  state 
did  assume  liability  for  appellee's  injury  by 
the  passage  of  this  act  its  necessarily  retro- 
active operation  invalidates  it  under  the  ccm- 
stltutional  provision  prohibiting  ex  post  facto 
laws.  But  this  term,  as  we  understand  It 
refers  to  statutes  dealing  with  criminal  mat- 
ters, though  it  appears  in  section  25,  article 
2,  of  the  Constitution,  in  connection  with  the 
clause  prohibiting  the  enactment  of  a  'law 
impairing  the  obligation  of  a  contract"  to 
which  reference  was  probably  intended.  But 
this  clause  does  not  apply  either,  because 
chapter  169  creates  no  new  obligation:  it 
merely  recognizes  and  discharges  one  which 
has  rested  upon  the  state  since  appellee  was 
injured  in  its  service,  to  wit  his  moral  and 
equitable  claim  to  compensation.  And  since 
the  Legislature  Is  not  precluded  from  "rec- 
ognizing claims  founded  on  equity  and  Jus- 
tice" the  passage  of  an  act  clearly  in  pursu- 
ance of  this  power  is  not  subject  to  the  ob- 
jection that  it  impairs  the  obligation  of  a 
contract,  because  the  moral  obligation  arose 
at  the  time  of  the  injury  and  remained  until 
discharged  by  the  enactment  of  chapter  169- 

It  follows,  therefore,  that  appellant's  de- 
murrer was  properly  overruled  and  that  the 
order  making  the  alternative  writ  of  manda- 
mus peremptory  was  rightly  entered.  Hence 
the  Judgment  is  affirmed. 

ROSS,  O.  3.,  and  FLANIGAN,  J.,  concor. 
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(Supreme  Coart  of  Oregon.     April  4,  1022.) 


1.  Appeal  and  error  «=367l(3)— In  absence  of 
evidence  at  trial  by  Judge,  only  sufflclency 
of  pleadings  and  findings  to  support  conclu- 
sions and  Judgment  can  be  reviewed. 

Where  an  action  was  tried  without  a  jury, 
and  findings  of  tact  and  conclusions  of  law  were 
stated  by  the  trial  court,  but  none  of  the  evi- 
dence ia  in  the  record  on  appeal,  the  only  ques- 
tions reviewable  arc  whether  the  legal  conclu- 
sions were  deducible  from  the  findings  of  fact, 
and  whether  the  pleadings  and  findings  of  fact 
are  sufficient  to  support  the  judgment. 

2.  Replevin  «=3 1 02— Answer  and  findings  held 
to  support  judgment  for  defendant  for  extras 
put  on  replevied  automobile. 

In  replevin  of  an  automobile,  an  answer 
alleging  that  defendant  purchased  it  in  good 
faith,  and  had  since  placed  thereon  certain 
extra  parts,  and  tendering  judgment  that  plain- 
tiff recover  possession  of  the  automobile  except 
such  extra  parts  for  detention  of  wliich  defend- 
ant asked  damages,  and  findings  by  the  court 
conforming  with  the  answer  authorized  judg- 
ment for  defendant  for  recoviry  of  the  spare 
parts  or  their  value. 

3.  Replevin  ®=> 1 02— Statute  authorizes  Judg- 
ment for  defendant  for  property  taken  by 
sheriff  and  damages  for  Its  detention. 

A  Judgment  for  the  return  of  a  battery 
placed  in  the  replevied  automobile  by  defend- 
ant, and  for  damages  for  the  detention  of  the 
battery  after  the  automobile  was  taken  from 
defendant's  possession  by  the  sheriff,  is  au- 
thorized by  Or.  L.  {{  15S,  198. 

4.  Replevin  ®=>i03(2)— Court  couid  not  sub- 
ject battery  In  repievled  automobile  to  execu- 
tion in  action  by  stranger  against  defendant. 

Where  defendant  alleged  that  he  had  placed 
in  the  automobile  replevied  by  plaintiff  a  stor- 
age battery  which  he  had  rented  from  a  bat- 
tery company,  the  court  had  no  authority  to  in- 
clude, in  an  order  finding  that  defendant  was 
entitled  to  return  of  the  storage  battery,  a  pro- 
vision that,  if  the  plaintiff  failed  to  make  set- 
tlement with  the  owner  of  the  battery,  it  should 
be  subjected  to  execution  in  an  action  brought 
by  the  owner  against  the  defendant. 

I.  Judgment   i@:s>248  —  Pleadings   and   findings 
held   to   support  Judgment  for  detention   of 
battery  In  replevied  automobiie. 
In  replevin  for  an  automobile,  an  answer 
aDeging  thct  defendant  had  placed  in  the  auto- 
mobile a  storage  battery  rented  from  another, 
which  was  detained-  by  the   sheriff,  supported 
by  evidence  that  the  owner  of  the  battery  had 
recovered  judgment  against  defendant  for  its 
value,  supports  a  judgment  in  the  replevin  ac- 
tion requiring  the  battery  to  be  returned  to  de- 
fendant and  awarding  him  damages  for  its  de- 
tention. 

6.  Replevin  <&=396— Findings  held  to  establish 
reasonable  rental  value  of  replevied  battery. 
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would  be  liable  to  defendant  only  for  the  rea- 
sonable rental  value  of  the  battery  during  die 
period  of  detention,  not  for  the  rental  defend- 
ant agreed  to  pay,  a  finding  by  the  trial  court 
the  rental  value  of  the  battery  was  the  amount 
agreed  to  be  paid  was  a  sufficient  finding  of  its 
reasonable  rental  value  to  support  a  judgment. 

7.  Judgment  <g=3253( I)— Pleadings  held  not  to 
•upport  amount  of  damages  allowed  defend- 
ant. 

In  an  action  of  replevin,  where  defendant 
claimed  damages  for  the  rental  value  of  a  bat- 
tery placed  by  him  in  the  replevied  automobile 
from  the  date  of  the  seizure  of  the  automobile 
by  defendant,  the  pleadings  did  not  support  a 
judgment  allowing  defendant  the  amount  he 
was  compelled  to  pay  as  rental  for  the  battery 
where  that  exceeded  the  amount  of  the  rental 
value  for  the  period  stated. 


8.  Costs  €=942(2)— Defendant  tendering  Judg- 
ment for  return  of  plaintiff's  property  Is  en- 
titled to  costs. 
Where  defendant  in   replevin   tendered   a 
judgment  for  the  return  of  an  automobile  re- 
plevied by  plaintiff,  but  claimed  certain  extras 
placed   therein   by   himself,    and    damages   for 
their  detention,  a  judgment  in  accordance  with 
defendant's  prayer  properly  allowed  liim  costs 
under  Or.  L.  {  532. 

In  Banc. 

Appeal  from  Circuit  Court,  Holtnomali 
County ;   J.  P.  Kavanagh,  Judge. 

Replevin  by  D.  G.  Lebb  against  Orlando 
S.  Peabody,  to  recover  an  automobile,  In 
which  the  defendant  tendered  Judgment  for 
the  possession  of  the  automobile,  with  the 
exception  of  extra  parts  placed  thereon  by 
him.  Judgment  for  the  plaintiff  in  accord- 
ance with  defendant's  tender,  and  awarding 
damages  to  defendant  for  the  detention  of 
the  extra  parts,  and  plaintiff  appeals.  Judg- 
ment modified  by  reducing  the  amount  of  the 
damages,  and  as  modified  affirmed. 

Wilber  Henderson,  of  Portland,  tor  appel- 
lant. 

W.  W.  Dugan,  Jr.,  of  Portland,  for  respond- 
ent. 

HARRIS,  J.  [1]  This  is  an  appeal  by  the 
plaintlflT  from  a  Judgment  rendered  in  an  ac- 
tion to  replevin  an  automobile.  The  cause 
was  tried  without  the  intervention  of  a  jury. 
The  findings  of  fact  made  and  the  conclu- 
sions of  law  reached  by  the  trial  court, -and 
an  order  labeled  "decree,"  and  the  judgment 
are  before  us;  but  none  of  the  evidence  re- 
ceived at  the  trial  appears  in  the  record  sub- 
mitted to  us.  The  only  questions  which  we 
can  consider  are  whether  the  legal  conclu- 
sions drawn  by  the  trial  court  are  deducible 
from  the  findings  of  fact,  and  whether  the 
pleadings  and  findings  of  tact  are  sufficient 
to  support  the  judgment    Jeftery  v.  Smith, 


Though  plaintiff,  who  replevied  an  automo-   63  Or.  614,  128  Pac.  822;   O'Connor  v.  Towey, 
bOe  containing  a  battery  rented  by  defendant,  ■  70  Or.  399,  140  Pac.  625 ;    United  States  Na- 
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Clonal  Bank  t.  Shefler,  T7  Or.  679,  585,  143 
Pftc.  61,  VS&  Pac.  234. 

The  complaint  filed  August  7,  1919,  is.  In 
the  usual  form,  and  in  substance  allies  that 
D.  O.  Lebb,  the  plaintiff,  owns  and  is  entitled 
to  the  possession  of  a  certain  automobile  de- 
tained by  Orlando  8.  Peabody,  the  defendant. 
Judgment  is  demanded  for  the  return  of  the 
automobile,  or  $500,  its  value,  if  return  can- 
not be  made. 

The  defendant  alleges  in  his  answer  that 
he  purchased  the  automobile  on  June  15, 
191&,  from  S.  E.  Walcott  for  $300;  and 
that  at  the  time  of  such  purchase  the  auto- 
mobile was  not  equipped  with  a  battery,  did 
not  have  a  serviceable  tire  (Hi  the  right  front 
wheel,  and  was  not  equipped  with  any  auto- 
mobile tools.  The  defendant  further  alleges 
that,  at  the  time  the  sherifF  took  possession 
of  the  automobile  under  the  writ  of  replevin, 
the  automobile  was  equipped  with  the — 

"following  property,  furnished  and  supplied  by 
defendant,  and  not  a  part  of  said  automobile 
at  the  time  defendant  purchased  the  same,  to 
wit: 

"First.  A  storage  battery  (Delco  system), 
which  said  battery  was  the  property  of  the 
Sunset  Electric  Company,  and  was  in  defend- 
ant's possession  under  a  rental  agreement  with 
said  Sunset  Electric  Company,  whereby  defend- 
ant was  and  is  responsible  to  said  Sunset  Elec- 
tric Company  for  the  same;  that  the  market 
value  of  the  said  battery  is  $75. 

"Second.  An  automobile  tire  make  (Savage) 
sise  36x4^,  value  $50. 

"Third.  A  complete  set  of  automobile  tools  of 
the  approximate  value  of  $25." 

The  defendant  avers  that  he  was  damaged 
"in  an  amount  equal  to  the  value  of  the 
use  of  said  battery,  for  the  period  of  time 
the  same  has  been  in  the  custody  of  the 
■sheriff."  The  defendant  alleges  that,  after 
purchasing  the  automobile,  he  procured  nn 
Oregon  license  at  an  expense  of  $10,  and 
that,  by  reason  of  the  taking  of  the  automo- 
bile by  the  sherifF,  he  has  beoi  damaged  in 
the  sum  of  $10,  the  amount  paid  for  the  li- 
cense. It  is  further  averred  in  the  answer 
that,  after  the  sheriff  took  possession  of  the 
automobile,  the  defendant  offered  to  sor- 
render  the  automobile  to  plaintiff  "provided 
plaintiff  would  release  to  defendant  said  bat- 
tery, automobile  tire,  and  automobile  tools," 
and — 

"defendant  now  tenders  to  plaintiff  a  judg- 
ment for  said  automobile,  exclusive,  however, 
of  the  said  storage  battery,  the  said  automobile 
tire,  and  the  said  automobile  tools,  and  the 
said  Oregon  license  heretofore  described;  to- 
gether with  the  cost  incurred  up  to  the  date  of 
filing  this  answer." 

The  defendant  prayed  for  a  judgment 
that— 

"be  be  adjudged  the  owner  and  entitled  to  the 
possession  of  the  following  described  prop- 
erty: 


"First  A  storage  battery  (Delco  system), 
or  the  value  thereof,  to  wit,  $76. 

"Second.  An  automobile  tire  make  'Savage,' 
size  36x41^,  or  the  value  thereof,  to  wit,  $50. 

"Third.  A  complete  set  of  automobile  tools, 
or  the  value  thereof,  to  wit,  $25;  all  of  said 
property  having  been  taken  with  said  automo- 
bil  at  the  time  the  same  was  taken  into  the 
custody  of  the  sheriff  in  this  action;  and  that 
defendant  have  judgment  against  the  plaintiff 
*  *  *  such  further  sum  as  the  court  may  find 
to  be  the  damage  to  said  battery,  and  for  de- 
fendant's costs  and  disbursements  herein.'' 

The  reply,  besides  denials,  includes  aver^ 
ments  to  the  effect  that  the  automobile  bad 
been  stolen  from  the  plaintiff,  and  that  the 
defendant  acquired  irassession  of  the  maciilne 
with  full  knowledge  that  the  car  "was  unlaw- 
fully in  the  possession  of  the  party  or  par- 
ties who  sold  it  to  said  defendant" 

On  April  10,  1920,  the  trial  court  filed 
findings  of  fact,  and  conclusions  of  law.  The 
court  found  as  facts  that  on  June  15,  1919, 
the  defendant  in  good  faith  purchased  the 
automobile  from  8.  R.  Walcott  for  $300,  and 
"that  at  said  time  said  car  was  not  equipped 
with  a  battery  und  did  not  have  a  serviceable 
tire  on  the  right  front  wheel,  and  said  car 
was  not  supplied  or  equipped  with  automo- 
bile tools";  that  on  July  IT,  1919,  the  auto- 
mobile was  equipped  with  a  storage  battery 
(Delco  system)  by  the  Sunset  Electric  Com- 
pany under  an  agreement  whereby  the  de- 
fendant agreed  to  pay  the  company  25  cents 
per  day  as  rental,  and  "the  sum  of  $25 
should  said  battery  not  be  returned  to  said 
Sunset  Electric   Company;    that  the  rental 

value  of  said  battery  to  date  is  $ " : 

that,  after  the  defendant  acquired  the  car. 
he  placed  on  the  right  front  wheel  an  au- 
tomobile tire  of  the  value  of  $45,  and  "which 
said  tire  is  now  on  said  automobile,"  and 
•'equipped  said  car  with  a  set  of  automobile 
tools,  which  said  tools  are  now  in  said  auto- 
mobile," and  that  the  defendant  purchased 
an  Oregon  license  at  an  expense  of  $10 ;  that 
the  defendant  made  a  tender  of  judgment  as 
alleged  in  the  complaint,  but  that  the  plain- 
tiff refused  the  tender;  and  that  the  plain- 
tiff owned  the  automobile  "exduslve  of"  the 
battery,  tire,  and  tools. 

From  the  facts  the  court  deduced  the  fol- 
lowing legal  conclusions:  That  the  plain- 
tiff "Is  entitled  to  possession"  of  the  automo- 
bile, but  that  the  defendant  is  entitled  to  the 
tire,  the  tools,  and  the  battery,  with  25  cent? 
per  day  as  the  rental  from  August  19,  1919, 

"amounting  to  $ ";    that  defendant  is 

entitled  to  the  value  of  the  Oregon  license  In 
the  amount  of  $10;  and  that  "defendant  la 
entitled  to  his  costs  and  disbursements  here- 
in incurred." 

On  June  10,  1920,  the  court  entered  an  or- 
der, which  appears  to  have  been  labeled 
"decree,"  by  which  it  was  adjudged  that  the 
defendant  "is  the  owner  of  and  entitled  tc 
the  immediate  possession  of"  the  tire,  tools 
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and  battery,  and  "tbat  said  storage  battery 
is  tbe  property  of  the  Sunset  Electric  Com- 
pany, and  at  the  time  this  action  was  In- 
stituted was  In  the  possession  of  the  defend- 
ant on  an  agreemei^t  with  the  Sunset  Elec- 
tric Company ;  that  plaintiff  may  adjust  the 
claim  of  the  Sunset  Electric  Company  against 
Orland(o)  S.  Peabody  for  such  battery,  but 
that  in  case  said  plaintiff  does  not  within  ten 
days  adjust  said  claim  with  the  said  Sunset 
Electric  Company  for  said  battery,  that  said 
automobile,  tbe  subject  of  this  action,  be 
subject  to  execution  issued  out  of  the  dis- 
trict court  of  the  state  of  Oregon  for  the 
county  of  Multnomah,  In  the  case  of  Sunset 
Electric  Company  v.  Orland(o)  S.  Peabody." 

On  June  29, 1920,  the  court  entered  a  Judg- 
ment which,  after  reciting  the  failure  of  the 
plaintiff  to  adjust  the  claim  of  the  Sunset 
Electric  Company,  and  that  the  company  had 
procured  a  Judgment  against  Peabody  for 
$85.25  and  costs  taxed  at  $8.65,  making  a 
total  of  $93.90,  "for  the  use  of  the  battery, 
"amended"  the  "decree,"  and  "based  on  the 
flsdings  of  fact  and  conclusions  of  law  here- 
tofore entered  herein,"  ordered  and  adjudged 
that  the  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  the  automobile ;  .  that 
the  defendant  is  the  owner  and  entitled  to 
the  immediate  possession  of  the  tire  and 
tools;  and  tbat  "the  defendant  have  Judg- 
ment against  the  plaintiff  for  the  sum  of 
$93.00  as  damages  to  the  defendant  on  ac- 
count of  the  storage  battery  attached  to  the 
automobile,  the  subject  of  this  action." 

The  plaintiff  in  his  printed  brief  states 
that: 

"This  appeal  is  taken  by  reason  of  the  find- 
ings of  fact  and  conclusions  of  law  as  made  and 
entered  not  being  based  on  allegations  of  the 
pleadings,  and  also  from  tbe  two  orders  of  judg- 
ment heretofore  mentioned  not  being  based  up- 
on either  the  pleading  or  the  findings." 

In  his  printed  brief  the  respondent  gives 
the  following  explanation  of  the  "decree"  of 
June  10,  1920 : 

"At  the  condnsion  of  the  trial,  and  after  tbe 
trial  jadge  had  indicated  his  decision,  eonnsel 
for  the  appellant  suggested  that  he  would  like 
to  have  an  opportunity  to  settle  the  claim  of 
the  Sunset  IHectric  Company  against  the  re- 
spondent on  account  of  said  storage  battery. 
This  proposition  was  readily  acceded  'to  by 
counsel  for  the  respondent,  whereupon  the  trial 
judge  signified  his  willingneBS  to  permit  such 
an  amicable  adjustment  of  the  matter.  The 
judgment  order  of  June  10,  1920,  was  entered 
merely  to  evidence  this  understanding. 

"The  appellant  did  not  fulfill  his  agreement  to 
settle  with  the  Sunset  Electric  Company,  and 
tbe  respondent  thereupon,  after  notice  to  the 
attorney  for  the  appellant,  appeared  in  court, 
and  had  the  judgment  order  of  Jane  29,  1920, 
signed  and  entered." 

[2]  In  the  final  analysis  the  "decree"  and 
Judgment  attempt  to  adjudicate  the  rights 
oi  tbe  parties  only  as  to  the  automobile,  the 


tire,  the  tools,  the  battery,  and  costs  and 
disbursements.  Both  litigants  concede  that 
the  pleadings  and  findings  support  the  Judg- 
ment to  the  extent  that  it  relates  to  the 
automobile.  Both  the  "decree"  and  the  judg- 
ment declare  that  the  defendant  owns  and  is 
entitled  to  the  immediate  possession  of  tbe 
tire  and  tools.  The  answer  sufficiently  alleges 
that  the  defendant  is  the  owner  and  entitled 
to  the  possession  of  the  tire,  or  its  value, 
and  the  tools  or  their  value ;  and  the  prayer 
of  the  answer  is  for  a  Judgment  in  accord- 
ance with  the  averments  in  the  body  of  the 
pleading.  The  court  found  as  facts  tbat 
the  defendant  furnished  the  tire,  and  that 
its  value  is  $45,  and  that  the.  defendant  fur- 
nished the  tools;  and  from  these  facts  tbe 
court  concluded  that  the  defendant  was  en- 
titled to  the  Immediate  possession  of  the  tire 
and  tools.  So  far  as  the  tire  and  tools  are 
concerned,  the  answer  supports  the  findings ; 
the  conclusions  are  deducible  from  the  find- 
ings; and  the  decree  and  Judgment,  taken 
either  singly  or  together,  are  supported  by 
the  answer,  findings,  and  conclusions. 

It  will  be  observed  that,  although  the  an- 
swer contains  a  claim  of  $10  on  account  of 
tbe  license,  and  although  the  findings  of  fact 
and  conclusions  of  law  are  drawn  on  the 
theory  that  the  defendant  is  entitled  to  re- 
cover <m  that,  daim,  still  neither  tbe  "decree" 
nor  the  judgmmt  makes  any  allowance  for 
the  license. 

The  "decree"  declares  that  the  defendant 
is  entitled  to  the  immediate  possession  of 
tb»  battery,  and  the  judgment  allows  the  de- 
fendant $1^.90  as  damages  on  account  of 
the  battery.  The  answer  alleges  that  the  de- 
fendant was  in  possession  of  the  battery  un- 
der a  rental  agreement  with  tbe  Sunset  Elec- 
tric Company,  the  owner;  that  the  defend- 
ant is  entitled  to  the  immediate  i>o8sesslon 
of  the  battery,  or  to  receive  $75,  its  value; 
and  that  defendant  has  been  damage^  in  an 
amount  equal  to  the  value  of  the  use  of  the 
battery  for  the  period  during  which  it  has 
t>een  In  the  custody  of  the  sheriff. 

[3]  The  prayer  of  the  answer  is  for  the  re- 
turn of  the  battery  or  the  payment  of  $75 
as  its  value,  and  for  damages  on  account  of 
the  battery.  The  statute  authorizes  a  judg- 
ment like  tbe  one  demanded  by  the  defend- 
ant. Sections  153  and  198,  Or.  L. ;  La  Vie  v. 
Crosby,  43  Or.  612,  617,  74  Pac.  220.  The 
court  found  the  facts  to  be  as  alleged  In  the 
answer,  and  from  these  facts  deduced  the 
legal  conclusion  that  the  d^endant  was  en- 
titled to  the  battery  with  rental  value  of  25 
cents  per  day  from  August  19,  1919.  The 
answer  supports  the  findings.  The  conclu- 
sions are  deducible  from  the  findings;  and 
the  answer,  findings,  and  conclusions  support 
the  "decree"  and  judgment,  except  the 
amount  allowed  as  damages.  But  the  plain- 
tiff complains  about  that  part  of  the  "de- 
cree" and  judgment  which  refers  to  the  daim 
of  the  Sunset  Electric  Company. 
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A  reading  of  the  "decree"  In  connection 
with  the  answer,  findings  of  fact,  and  con- 
clusions of  law  makes  it  plain  that  on  June 
10,  1020,  the  date  of  the  "decree,"  the  com- 
pany was  asserting  a  claim  against  Peabody 
on  account  of  the  battery.  Although  the 
court  found  that,  as  against  the  plaintiff, 
the  defendant  was  entitled  to  the  immediate 
possession  of  the  battery,  "with  the  rental 
value  of  25  cents  per  day"  from  August  19, 
1919,  the  court  deferred  entry  of  Judgment 
against  the  plaintiff  for  damages  for  the 
use  of  the  battery,  because  it  appeared  that 
the  company  was  the  real  owner,  and  that 
it  was  making  a  claim  against  Peabody  for 
the  use  of  the  battery,  and  that  Peabody  was 
in  turn  making  a  claim  against  Lebb  for 
the  use  of  the  same  battery  for  at  least  a 
part  of  the  same  period  of  time.  In  effect 
the  court  said  to  Lebb: 

"If  yon  adjust  the  claim  made  by  the  com- 
pany against  Peabody,  who  has  rented  the  bat- 
tery from  the  company,  no  judgment  will  be 
rendered  against  you  as  damages  for  the  use  of 
the  battery." 

[4,  J]  The  "decree"  also  decUres  that,  if 
the  adjustment  is  not  made,  the  automobile 
shall  be  subject  to  execution  issued  out  of 
the  district  court  in  the  case  of  Sunset  Elec- 
tric Company  against  Peabody.  'This  portion 
of  the  "decree"  was  in  excess  of  the  proper 
exercise  of  judicial  authority.  Apparently 
the  company  had  sued  Peabody  in  the  dis- 
trict court  for  damages.  Lebb  claimed  to 
own,  and  Peabody  admitted  that  Lebb  owned, 
the  automobile.  The  court  had  no  more  au- 
thority to  decide  in  the  instant  case  that,  the 
automobile  was  subject  to  an  execution  is- 
sued on  the  judgment  rendered  In  the  dis- 
trict court  in  an  action  brought  in  that  court 
by  the  Sunset  Electric  Company  against  Pea- 
body than  it  did  to  declare  that  Lebb's  house 
or  cow*  or  land  was  subject  to  such  execu- 
tion. However,  In  the  judgment  rendered 
on  June  29,  1920,  is  a  recital  that  Lebb  had 
failed  to  adjust  the  claim  held  by  the  com- 
I»any  against  Peabody,  and  an  additional  re- 
cital to  the  effect  that  the  company  had  pro- 
cured a  judgment  against  Peabody;  and 
then,  following  the  recitals,  it  is  adjudged 
that  Peabody  have  judgment  against  Lebb 
for  $93.90  as  damages  on  account  of  the 
battery.  The  "decree"  and  judgment,  taken 
together,  declare  that  as  against  Lebb  the 
defendant  is  entitled  to  the  immediate  pos- 
session of  the  battery,  and  that  Peabody  is 
entitled  to  recover  $93.90  as  damages.  The 
answer,  findings,  and  conclusions  support 
this  portion  of  the  judgment,  except  as  to 
the  amount  allowed. 

[6,  7]  Although  Lebb  would  not  be  liable 
to  Peabody  for  the  amount  the  latter  agreed 
to  pay  the  owner  for  the  use  of  the  battery 
unless  the  agreed  rental  was  the  reasonable 


value  of  such  use,  it  sufficiently  appears  from 
the  findings  and  conclusions  that  25  cents 
per  day  was  by  the  court  found  to  be  the 
reasonable  value  of  the  use  of  the  battery. 
The  only  damages  alleged  by  the  defendant 
in  his  answer  is  the  amount  "equal  to  the 
value  of  the  use  of  said  battery,  for  the  period 
of  time  the  same  has  been  in  the  custody  of 
the  sheriff";  hence  this  is  the  limit  of  tbt* 
damages  recoverable  by  the  defendant  The 
trial  court  concluded  that  Peabody  was  en- 
titled to  25  cents  per  day  as  damages  from 
August  19,  1919.  On  this  basis  the  defendant 
was  entitled  to  $77.50  on  June  29,  1920,  the 
date  when  the  judgment  was  entered.  Not- 
withstanding the  findings  of  fact  and  con- 
clusions of  law  filed  by  the  court,  the  judg- 
ment recovered  by  the  company  against  Pea- 
lx>dy,  including  the  costs  and  disbursements 
allowed  to  the  company,  was  taken  as  the 
measure  of  the  damages  assessed  against 
liCbb.  This  appears  upon  the  face  of  the 
judgment  entered  against  Lebb;  and  there- 
fore, based  upon  the  findings  of  fact,  con- 
clusions of  law,  and  recitals  made  in  the 
"decree"  and  the  judgment,  we  now  order 
the  entry  of  judgment  for  $77.50. 

[S]  The  judgment  in  respect  of  costs  and 
disbursements  was  correct  Section  532,  Or. 
L.  The  order  called  the  "decree"  is  modi- 
fled,  by  pruning  that  part  of  It  which  at- 
tempts to  make  the  automobile  subject  to 
an  execution  issued  on  a  judgment  In  the 
district  court,  and  the  judgment  is  modified 
by  the  allowance  of  $77.50  as  damages,  and, 
as  so  modified,  the  "decree"  and  judgment 
are  affirmed,  but  without  costs  to  either 
party  in  this  court.  Dippnld  v.  Cathlamet 
Timber  Co.,  98  Or.  183,  191,  193  Pac.  909. 
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TRACY  V.  JUANTO. 


(Supreme  Court  of  Oregon.    April  4, 1922.) 

1.  Appeal  and  error  is=3l078(l)— Assignment, 
not  argued.  Is  deemed  waiveid. 

An  assignment  of  error,  not  ^rgned  in  ap- 
pellant's brief,  is  deemed  abandoned,  subject 
to  tiie  riglit  reserved  by  the  court  in  further- 
ance of  justice  to  notice  on  its  own  initiative  a 
plain  error  of  law  apparent  on  the  face  of  the 
record  as  prescribed  by  Supreme  Court  rule 
12  (173  Pac.  X). 

2.  Evidence  «=»i 21  (6)— Declarations  of  pes- 
sessor  of  personal  property  explaining  cbar> 
aoter  of  possession  are  admissible  as  re*  ga«- 

tSB. 

The  dedarations  of  one  in  possession  of 
personal  property  concerning  the  title  or  char- 
acter of  his  possession  are  admissible  in  evi- 
dence as  part  of  the  res  gestte,  where  the  na- 
ture of  his  possession  is  a  subject-matter  of  in- 
quiry. 
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3.  EvMmmw  •=9273(5)  —  DMlaratlen*  tt  to 
charaetM-  Md  pMsaMion  MHt  aot  shew 
sflnrtw  of  title. 

Declarations  hj  a  person  In  possession  of 
personal  property,  to  be  admissible,  must  not 
go  beyond  the  title  or  character  of  the  posses- 
sion, and  they  are  incompetent  if  they  show  the 
soarce  or  manner  of  acquiring  the  title  or  the 
details  of  the  agreement  under  which  the  pos- 
session is  held,  or  are  a  mere  narrative  of  a 
past  event 

4.  Evidence  ^=3242(7)— DeolaratloRS  of  sheep 
herder  as  to  ownership  of  the  sheep  are  ad- 
mlsalblew 

In  an  action  for  trespass  by  sheep,  declara- 
tions by  the  herder,  who  was  in  charge  of  the 
sbeep  while  they  were  trespassing,  that  defend- 
ant was  the  owner  of  the  sheep  are  admissible 
against  defendant. 

5.  Evideoce  $=>242(7)— Sheep  herder  held  to 
have  possession  so  that  his  declaration*  were 
admissible  against  owner. 

A  herder  in  charge  of  a  large  band  of  sheep 
and  intrusted  with  the  duty  of  caring  for  them 
was  in  possession  of  the  sheep,  and  not  merely 
intmsted  with  bare  custody  over  them,  where 
the  owner  was  absent  and  not  in  charge,  and 
the  sheep  were  not  upon  the  owner's  premises, 
so  that  the  herder's  declarations  as  to  owner- 
ship of  the  sheep  were  admissible  against  the 
owner. 

6.  Evidence  «=>242(7)— Property  «»9— Rale 
against  proving  agency  by  declarations  does 
net  exclude  declarations  by  herder  of  sheep. 

The  rule  against,  establishing  agency  by  dec- 
larationa  of  the  agent  does  not  make  inadmiBsi- 
ble  declarations  of  a  sheep  herder  in  possession 
of  sbeep  as  to  the  ownership  of  the  sheep, 
since  their  admissibility  is  based  upon  the  pre- 
sumption of  ownership  arising  from  possession, 
and  is  wholly  independent  of  the  existence  of 
agency. 

7.  Property  €=>9— Goods  In  possession  of  per- 
son are  presumed  to  be  owned  by  him. 

Under  Or.  L.  {  799,  sabd.  11,  it  is  a  dispu- 
table presumption  that  things  in  the  possession 
of  a  person  are  owned  by  him,  which  is  sst- 
isfactory,  unless  overcome  by  evidence. 

8.  Evidence  «=>l 21  (I)— Declarations  accom- 
panying aot  admissible  are  res  gesta. 

Where  evidence  of  an  act  done  by  a  party 
is  admissible,  his  declarations,  made  at  the  same 
time  and  in  explanation  thereof,  are  also  ad- 
missible aa  part  of  the  res  gests. 

In  Bane. 

Appeal  from  Circuit  Court,  Lake  County; 
J.  M.  Batchelder,  Judge. 

Action  by  D.  O.  Tracy  against  Simon  Ju- 
anto,  to  recover  damages  for  trespassing. 
Judgment  for  the  plaintiff,  and  defendant 
ai4)eal8.    Affirmed. 

Herbert  P.  Welch,  of  Lakeview,  for  aroel- 
lant. 
Hay  ft  Olbbs,  of  Lakeview,  for  respondent. 

KAND,  J.  Tbis  is  an  action  to  recover 
damages  for  an  alleged  trespass  by  defend- 
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ant's  sbeep  upon  lands  to  which  the  plaintiff 
holds  a  possessory  title.  The  answer  denied 
that  the  trespass  was  committed  by  defend- 
ant's sheep.  From  a  Judgment  in  favor  of 
the  plaintiff,  the  defendant  has  appealed. 
There  are  several  assignments  of  error  in  the 
record,  but  only  one  of  these  is  mentioned  or 
discussed  In  appellant's  brief. 

[1]  Where  no  argument  is  presented  In  ap- 
pellant's brief  upon  an  assignment  of  error, 
it  Is  deemed  to  have  been  abandoned  and 
waived.  See  Miller  Lumber  Co.  v.  Davis, 
94  Or.  507,  515,  186  Pac.  462,  1107;  Donohoe 
V.  Portland  Ry.  Co.,  56  Or.  58,  61,  107  Pac. 
964;  Cody  v.  BUck,  97  Or.  343,  345,  191 
Pac.  810,  192  Pac.  282.  Tbis  is  always  sub- 
ject to  the  rlgbt  reserved  by  the  court  in  fur- 
therance of  Justice  to  notice  on  its  own  Ini- 
tiative a  plain  error  of  law  apparent  on  the 
face  of  the  record  as  prescribed  by  rule  12  of 
this  court  a73  Pac.  x). 

In  addition  to  other  evidence  which  was 
offered  by  the  plaintiff  to  establish  the  own- 
ership of  the  sheep,  the  plaintiff,  over  the  6b- 
Jectlon  of  the  defendant,  was  permitted  to 
testify  to  a  declaration,  made  in  the  absence 
of  the  defendant  by  tbe  herder  of  the  sheep 
while  the  same  were  in  his  possession  and 
under  his  control  and  upon  lands  claimed  by 
the  plaintiff,  that  the  defendant  was  the  own- 
er of  the  sheep.  The  admissibility  of  this 
testimony  is  the  only  question  necessary  for 
decision,  as  it  is  the  only  one  discussed  in  ap- 
pellant's brief.  That  declarations  of  this 
nature  are  admissible  and  competent  as  evi- 
dence tending  to  show  ownership  has  been 
twice  decided  by  this  court  in  similar  cases, 
and  therefore  this  is  no  longer  an  open  ques- 
tion in  this  state.  Jones  Land  ft  Livestock 
Co.  V.  Sea  well,  90  Or.  239,  176  Pac.  186 ,  and 
Keller  v.  Johnson,  99  Or.  113,  194  Pac.  185. 

In  this  behalf,  appellant  contends:  (1) 
That  the  acts  and  declarations  of  one  in  pos- 
session of  personal  property  are  admissible 
only  to  explain  his  possession  and  not  to 
prove  ownership  In  another;  (2)  that  a  serv- 
ant is  not  in  personal  iMssession  of  property, 
but  his  possession  is  the  possession  of  his 
master,  and  (3)  that  agency  cannot  be  proven 
by  the  declarations  of  the  agent. 

[2]  The  declarations  of  one  in  possession 
of  personal  property  concerning  the  title  or 
explaining  tbe  character  of  his  possession 
are  admissible  In  evidence  as  part  of  the 
res  gestte,  where  the  nature  of  his  possession 
is  a  subject-matter  of  inquiry.  This  rule  is 
supported  by  a  great  weight  of  authority. 
See  Noblitt  v.  Durbin,  41  Or.  555,  69  Pac. 
685 ;  Bartel  v.  Lope,  6  Or.  321,  327 ;  1  Greenl. 
Ev.  (16th  Ed.)  S  34;  3  Wig.  Ev.  {  1779;  Jones 
Com's  on  Ev.  351;  Haynes  v.  Leppig,  40 
Mich.  602;  Bradley  v.  Spofford,  23  N.  H. 
444,  55  Am.  Dec.  205 ;  Rex.  v.  Eldershaw,  14 
Eng.  Com.  Law  Rep.  628. 

"Where  tbe  nature  of  one's  possession  is  a 
subject-matter  of  inquiry,  his  declarations  con- 
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eerninK  the  title  or  explaining  tbe  diaracter 
of  his  posaeBSion  are  admissible  in  evidence  as 
;wrt  ot  the  res  seatn."  NobUtt  t.  Duibin,  m- 
pra. 

In  Bradley  t.  Spofford,  sapra,  the  court 
said: 

"Such  dedaratioDs  of  the  persons  in  posses- 
sion, are  not  only  competent  to  rebut  a  title 
set  np  by,  or  under  the  party  who  made  them, 
but  are  affirmative  evidence  of  the  title  in  the 
party  for  whom  the  person  in  possession  de- 
clares that  he  holds  it" 

The  latter  case  was  cited  in  Jones  Land  & 
Uvestock  Co.  y.  Seawell,  eupra,  where  this 
court,  through  the  late  Mr.  Justice  Benstm 
quotes  the  above  with  approval. 

[S]  Such  declarations,  to  be  admissible, 
must  accompany  the  possession  and  must  be 
made  where  the  nature  of  the  possession  is 
the  subject  of  inquiry,  and  must  concern  the 
title  or  explain  the  character  of  the  posses- 
sion. They  must  not  go  beyond  this.  If  they 
show  the  source  or  manner  of  acquiring  the 
title  or  the  details  of  the  agreement  under 
which  the  possession  is  held,  or  are  a  mere 
narrative  of  a  past  event,  they  are  incompe- 
tent and  inadmissible.  As  said  by  Mr.  Jus- 
tice Bean  in  Noblitt  v.  Durbln,  supra: 

"To  he  admissible,  they  mast  be  such  as  reflect 
light  on  or  qualify  the  possession  itself,  or  be 
so  connected  therewith  as  to  illustrate  its  char- 
acter" 

— and  as  iUnstratiTe  of  that  rule,  the  court 
said: 

"Thus  *  •  •  It  was  held  that  it  was 
proper  to  prove  what  the  person  in  possession 
of  the  slave  said  as  to  the  ownership,  as  that 
was  explanatory  of  the  possession." 

[4]  Every  person  owning  or  lawfully  pos- 
sessed of  land  has  a  right  to  know  who  Is  the 
owner  of  sheep  trespassing  upon  his  land 
while  in  charge  of  a  herder,  and  the  herder 
In  charge  is  the  one  of  whom  inquiry  would 
most  naturally  be  made.  We  thlnlc  the  an- 
swer made  by  the  herder,  that  the  defendant 
was  the  owner.  Is  evidence  in  the  nature  of 
res  gestae  to  explain  his  possession,  and,  un- 
der the  decisions  of  this  court  which  we  have 
cited,  the  evidence  was  clearly  competent. 
The  weight  and  effect  to  be  given  to  such  evi- 
dence Is  a  question  for  the  Jury. 

[5]  Ordinarily,  a  mere  servant  has  the  bare 
custody  of  his  master's  goods,  and  deals  wltQ 
such  goods  under  the  immediate  charge  and 
direction  of  the  master.  In  such  a  case  the 
servant  is  not  in  possession  of  the  goods ;  he 
has  the  mere  custody  only,  and  his  master 
has  the  possession.  We  are  not  dealing  with 
a  case  of  that  character.  Here  a  large  band 
of  sheep,  comprising  about  2,000  head,  was  in 
the  actual  possession  of  the  herder  who  had 
been  Intrusted  with  the  duty  of  caring  for 
them,  and  the  owner  was  absent,  and  not  in 
charge  or  control  of  them,  nor  were  the  sheep 
upon  his  premises,  at  the  time  when  the  dec- 


laration was  made.  The  control  whiA  the 
herder  had  over  the  Mieep  did  not  consist  of 
mere  custody,  but  he  was  In  the  actual  pos- 
session of  them,  cnntxolUng  them  for  the 
master,  who  was  atnent. 

In  Haynes  v.  Lepplg,  supra,  Mr.  Chief  Jus- 
tice Campbell  held  that  the  refusal  of  the 
court  below  to  allow  the  charact»  of  the 
possession  of  personal  property  to  be  iwoven 
by  the  declarations,  made  by  employees  in 
charge,  in  their  employer's  absence,  in  reply 
to  inquiries  addressed  to  them  by  creditors 
who  were  about  to  levy  on  said  property, 
was  error,  and  said: 

"We  think  their  answers  would  be  evidence 
in  the  nature  of  rea  gesta  to  explain  the  pos- 
aeasion." 

[I]  It  is  true  that  the  declarations  of  an 
agent  are  insufficient  to  establish  the  agency. 
But  the  doctrine  of  agency  has  nothing  to  do 
with  the  principle  controlling  here.  This, 
principle  is  based  upon  the  presumption  of 
ownership  arising  from  possession,  and  is 
wholly  independent  of  the  existence  or  non- 
existence of  the  relationship  of  principal  and 
agent. 

[7]  It  is  a  disputable  presumption,  and 
satisfactory  unless  overcome,  "that  things  in 
the  possession  of  a  person  are  owned  by 
him."  Section  799,  subd.  11,  Or.  L.  This 
statute  is  declaratory  of  the  rule  which  has 
always  prevailed,  and  would  prevail  inde- 
pendent of  statute,  and- is  based  upon  the 
principle  stated  by  Mr.  Oreenleaf  in  bis 
work  on  Bvidence,  In  toL  1,  {  34,  as  follows: 

"As  men  generally  own  the  personal  proper- 
ty they  possesa,  proof  of  possesaion  is  pre- 
sumptive proof  of  ownership," 

— and  as  stated  in  the  note  to  said  section: 

"This  presumption  of  ownership  from  posses- 
sion arises  only  when  the  character  of  the 
possessiou  is  wholly  unexplained;  that  is,  when 
the  possession  and  nothing  more  appears." 

As  pointed  out  in  Bradley  T.  Spofford,  su- 
pra, under  this  presumption  the  herder's  pos- 
session, if  unexplained,  would  be  evidence  of 
ownership  in  himself,  and.  In  the  absence  of 
any  proof  to  the  contrary,  he  would  be  pre- 
sumed to  bold  and  claim  the  sheep  for  him- 
self. But  his  declaration  that  the  defendant 
was  the  owner  of  the  sheep,  accompanying 
the  act  of  possession,  shows  that  he  held,  not 
for  himself,  but  for  the  defendant. 

[I]  Where  evidence  of  an  act  done  by  a 
party  is  admissible,  his  declarations,  made  at 
the  same  time  and  in  explanation  thereof, 
are  also  admissible,  as  part  of  the  res  gest». 
1  Rice  Bv.  884;  1  Greenl.  E>v.  asth  Ed.)  { 
110;  Noblitt  V.  Durbin,  supra.  From  this  li 
follows  that  If  evidence  of  what  the  herder 
did  at  the  time  was  competent  and  proper, 
then  his  explanation  of  his  acts  was  also 
competent  and  proper.  For  the  reasons 
above  stated,  the  Judgment  appealed  {nnn 
will  be  affirmed ;  and  it  Is  so  ordered. 
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compressed  tit  pipe  came  into  contact  irith  a 
charged  wire,  where  the  proof  faSed  to  show 
that  deceased  wag  acting  within  the  scope  of 
his  employment,  that  the  appliances  complain-' 
ed  of  were  furnished  by  the  employer,  or  that 
they  were  nnsuitable  if  properly  nsed,  defend- 
ant was  entitled  to  a  nonsuit. 


1.  Master  and  servant  <8=»258(9)— Complaint 
for  death  from  eleotrio  shook  held  demur- 
rable for  failure  to  show  proximate  cause  of 
Injury. 

.  In  an  action  against  a  railroad  for  death  of 
an  employe  from  contact  with  electricity  when 
the  iron  handle  of  a  torch  with  whicli  he  was 
thawing  out  compressed  air  pipe  came  into 
contact  With  charged  wire,  complaint  alleging 
negligence  in  not  fnrnisbing  safe  appliances, 
but  not  showing  how  the  accident  occurred, 
nor  what  work  he'  was  doing,  or  any  facts  con- 
cerning his  whereabouts  at  the  time,  held  de- 
murrable for  failure  to  show  that  the  negli- 
gence alleged  was  the  proximate  cause  of  the 
injury. 

2.  Pleading  ^=3403(4)— Insufflolenoy  of  com- 
plaint may  be  cured  by  answer. 

In  an  action  against  a  railroad  for  death  of 
employ^  from  injuries  sustained  when  the  iron 
rod  of  torch  with  whidi  he  was  thawing  out 
compressed  air  pipe  came  into  contact  with 
charged  wire,  failure  of  complaint  to  show  the 
negligence  of  the  railroad  in  furnishing  em- 
ploy6  with  defectire  appliances  held  cured  by 
allegations  of  answer  setting  out  facts  showing 
causation. 

3.  Pleading  «=3403(l)— One  pleailing  may  pro- 
vide necessary  allegations  omitted  from 
pleading  of  adversary. 

One  pleading  may  provide  necessary  alle- 
gations omitted  from  a  pleading  of  an  adver- 
sary. 

4.  Appeal  aad  error  «=>640— Transcript  con- 
sidered in  absence  of  motion  to  dismiss  ap- 
peal or  to  strike  transcript  from  record, 
though  not  made  in  manner  provided  by  the 
statute. 

Under  Key.  Codes  1921,  i  9747,  the  tran- 
script physically  before  the  Supreme  Court 
must  be  considered  by  the  court,  though  it  did 
not  come  before  the  court  in  the  manner  pro- 
vided by  Laws  1915',  c.  149,  or  unless  removed 
for  failure  to  dismiss  for  lack  of  transcript  or 
to  strike  the  alleged  transcript  from  the  record, 
or  some  kindred  motion. 

5.  Master  and  servant  «ssiOI,  102(2)— Master 
not  Insurer  of  safety. 

A  master  is  not)  an  insurer  of  the  safety 
of  his  servant  with  respect  to  the  appliances 
furnished,  but  is  held  merely  to  the  exercise 
of  reasonable  care. 

6.  Master  and  servant  «=>229— Employd  nnt 
exeroise  reasonalrie  care. 

An  employft  is  required  to  exercise  reason- 
able and  ordinary  care  in  the  nae  of  the  ap- 
pliancea  furnished  him. 

7.  Master  and  servant  «=>265(3)— Proof  of 
neollgence  causing  Injury  essential. 

In  an  action  against  a  railroad  for  death 
of  an  employ^  from  injuries  sustained  when 
rod  of  a  torch  with  which  he  was  thawing  out 


8.  Master  and  servant  «=3233(4)— Injury  from 
servant's  negligent  use  of  appliance  not  ac- 
tionable. 
When  injury  results  from  the  negligent  use 

by  a  servant  of  a  reasonably  safe  and  suitable 

appliance  there  is  no  liability. 

Commissioners'  Opinion. 
Appeal   from   District   Court,   Wbeatland 
County;  John  A.  Matthews,  Jndge; 

Joseph  George  Seranln,  as  administrator 
of  the  estate  of  Panteli  Simeon  Katsios,  de- 
ceased, against  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company.  Judgment  of  non- 
suit, and  plaintiff  apx)eals.    Affirmed. 

W.  C.  Husbandt  of  Harlowton,  and  Henry 
C.  Smith,  of  Helena,  for  appellant. 

Murphy  k  Wbitlo«^  of  Missoula,  for  re- 
spondent. 

ATERS,  O.  [1]  On  December  6,  1016,  the 
Cihicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, in  operating  its  main  line  of  railroad 
from  Chicago  to  Seattle,  maintained  a  turn- 
table at  Harlowton,  then  'Meagher,  now 
Wheatland,  county.  Harlowton  being  the 
station  to  which  its  trains  coming  from  the 
East  were  changed  from  steam  to  electric 
power.  It  was  necessary  to  turn  the  steam 
engines  on  said  turntable  for  their  return 
trips.  The  turntable  was  operated  and  pro- 
pelled by  compressed  air,  conveyed  to  it  by 
an  overhead  iron  pipe,  and  in  cold  weather 
the  air  would  become  frequently  congested 
by  frost.  The  plaintiff,  administrator  of  the 
estate  of  Panteli  Simeon  Katsios,  deceased, 
by  his  amended  complaint  of  September  28, 
1918,  seeks  to  recover  from  the  defendant 
company  $25,000  for  the  death  of  Katsios, 
negligently  caused  by  it.  He  alleges  the 
foregoing  facts,  and  that  Katsios  at  the  time 
of  his  death,  December  5,  1916,  and  for  a 
long  time  prior  thereto,  was  an  employ^  of 
the  defendant,  and  was  employed  by  it  in 
interstate  commerce,  to  mal^e  repairs  and 
improvements  on  its  railway  lines  and  to  as- 
sist in  operating  the  said  turntable,  and  in 
operating  and  running  engines  in  and  out  of 
the  roundhouse  at  Harlowton;  that  the  em- 
ployes were  directed,  and  it  became  custom- 
ary ftor  them  to  thaw  said  pipe  by  applying 
flre  thereto,  which  was  done  by  means  cf  an 
Iron  rod  with  a  lighted  torch  of  waste  fasten- 
ed to  one  end,  and  in  order  to  reach  the 
air  pipe  they  would  run  an  engine  under  it, 
cUmb  on  top  the  cab  thereof,  and  hold  the 
torch  aloft  to  the  air  pipe.  Near  the  pipe 
and  paralleling  it  ran  an  electric  'wire  of  high 
voltage,  carrying  current   sufficient   at   all 
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times  to  kin  hnman  beings.  Tboi  follows 
the  allegation  of  negligence  to  the  eCTect  that 
the  defendant  directed  and  allowed  its  serv- 
°  ants  (no  mention  of  deceased  as  one  of  them) 
to  stand  on  an  engine  and  use  an  Iron  rod 
for  a  torch  handle  In  proximity  to  the  hlgb- 
Toltage  wire,  both  of  which  were  effectual 
conductors  of  electricity,  and  that  it  negli- 
gently failed  to  insulate  the  iron  engine,  or 
to  furnish  a  nonconductive  har  for  the  torch ; 
that  deceased,  "while  using  the  said  .bar  in 
the  performance  of  Ills  work  under  the  de- 
fendant, and  exercising  ordinary  care  on  his 
part  and  ignorantly  standing  on  an  iron  con- 
ductor, suffered  grievous  bodily  injury,  by  the 
escape  of  said  electric  current  into  his  body, 
through  said  bar,"  which  caused  his  death. 
That  this  complaint  would  not  withstand  an 
attack  by  demurrer  is  apparent.  In  a  case 
of  this  character  the  complaint  must  disclose 
not  only  the  negligence,  but  facts  showing 
that  the  negligence  was  the  proximate  cause 
of  the  Injury  causing  death.  Allen  v.  Bear 
Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673; 
Glover  v.  C,  M.  &  St.  P.  Ry.  Co.,  54  Mont 
446,  171  Pac.  278;  Stones  v.  C,  M.  ft  St.  P. 
Ry.  Co.,  69  Mont  342,  197  Pac.  252.  The 
complaint  alleges  the  negligent  furnishing  of 
appliances,  but  it  does  not  set  out  facts  show- 
ing how  the  accident  occurred,  nor  does  it 
allege  any  facts  concerning  deceased's  where- 
abouts, what  he  was  doing  with  said  rod, 
what  work  he  was  engaged  in,  or  on  what 
iron  conductor  he  was  ignorantly  standing 
when  he  received  the  injury.  If  we  were  to 
infer  from  plaintiff's  complaint,  in  addition 
to  his  allegation  above  quoted,  that  deceased 
was  following  the  alleged  custom  of  the  em- 
ployes and  standing  on  an  engine,  holdin.? 
aloft  an  iron  rod  with  a  torch  on  one  end 
which  he  was  applying  to  the  air  pipe  for  the 
purpose  of  thawing  it,  we  would  be  reading 
into  the  complaint  Just  that  much. 

[2,31  The  complaint  was  not  attacked  by 
demurrer  or  otherwise  or  at  all  before  the 
trial.  The  defendant  answered  and  sought 
to  raise  the  sufficiency  of  the  complaint  at 
the  trial  by  objection  to  the  introduction  of 
testimony.  This  attack  would  have  been 
good  bad  it  not  been  for  the  affirmative  al- 
legations of  its  answer  to  the  effect  that  de- 
ceased climbed  upon  an  engine  and  with  a 
torch  on  the  end  of  an  iron  rod  was  applying 
the  same  to  the  compressed  air  pipe,  which 
had  become  frozen,  when  he  brought  the  rod 
in  contact  with  the  electric  wire,  and  that  by 
reason  thereof  the  current  was  communicat- 
ed to  his  body  and  caused  his  death.  The 
electric  wire,  the  air  pipe,  the  engine,  and 
the  iron  rod  are  described  by  the  affirmative 
allegations  of  the  answer  so  that  there  is  no 
room  for  doubt  but  that  they  are  the  same 
as  mention^  in  the  complaint  The  answer 
supplies  exactly  what  the  complaint  lacks, 
the  facts  showing  causation,  and  that  one 
pleading  may  provide  necessary  allegations 
omitted  from  the  pleading  of  an  adversary 


is  the  rule  at  common  law  (1  (Hiitty  on  Plead- 
ing, p.  703),  and  has  been  adopted  and  recog- 
nized by  all  states  proceeding  under  the  code 
system  (1  Suth.  Code  Plead.,  Prac,  and 
Forms,  {  361 ;  Bliss  on  Code  Plead.  [3 1  EJ.] 
i  437;  Pom.  Code  Rem.  g  579;  31  Cyc.  714). 
This  has  long  and  consistently  been  the  rule 
in  Montana.  Hershfleld  ft  Bro.  v.  Aiken,  3 
Mont.  442;  Murphy  v.  Phelps,  12  Mont  531, 
31  Pac.  64 ;  Hamilton  v.  Great  Falls  St  Ry. 
Co.,  17  Mont.  334,  42  Pac.  860;  43  Pac.  713; 
Lynch  v.  Bechtel,  19  Mont.  548,  48  Pac.  1112 ; 
Crowder  v.  McDonnell,  21  Mont  367,  54  Pac. 
43;  Heflerlin  v.  Earlman,  29  Mont.  139,  74 
Pac.  201 ;  Harmon  v.  Fox,  31  Mont  324,  73 
Pac.  517;  Mantle  v.  White,  47  Mont  234, 132 
Pac.  22;  Stephens  v.  Conley.  48  Mont  352. 
188  Pac.  189,  Ann.  Ca.-?.  1915D,  958. 

[4]  The  plaintiff  desiring  to  bring  btfan 
this  court  the  evidence  introduced  below, 
gave  notice  of  settlement  of  the  stenogra- 
pher's transcript  before  Hon.  John  A.  Mat- 
thews, judge  who  tried  the  case,  but  who  at 
the  time  was  a  Justice  of  this  court.  Not- 
withstanding his  retirement  from  the  trial 
bendi,  Justice  Matthews  heard  and  settled 
the  stenographer's  transcript  The  defend- 
ant did  not  appear  at  the  time,  but  saved 
its  exception  to  his  action  in  the  settlement 
of  the  same,  and  urges  here  as  error  that  he, 
not  being  a  district  judge  where  the  action 
was  pending,  had  no  authority  under  the 
statutes  to  settle  the  transcript  No  conten- 
tion is  made  that  the  transcript  is  not  cor- 
rect or  that  the  consideration  thereof  by 
this  court  will  prevent  a  fair  bearing,  Cfta- 
sideration,  and  decision  of  the  appeal  on  Its 
merits.  It  is  physically  here  and  it  is  mani- 
festly correct.  True,  it  did  not  come  here  in 
the  identical  way  provided  by  statute  (Laws 
1915,  c.  149),  but,  being  here.  It  must  be  con- 
sidered unless  removed  by  motion  to  dismiss 
the  appeal  for  lack  of  a  transcript  or  to 
strike  the  alleged  transcript  from  the  record, 
or  some  kindred  motion.  Section  9747,  R.  C. 
M.  1921,  which  was  section  7116,  Rev.  Codes 
1907,  provides: 

"All  objections  to  the  record  and  brief  of 
appellant  shall  be  deemed  waived  unless  a  mo- 
tion to  dismiss  is  made  because  thereof,  except 
such  as  will  prevent  a  fair  hearing,  considera- 
tion, and  decision  of  the  appeal  on  its  merits." 

No  su<fh  motion  or  kindred  motion  was 
made,  and  no  showing  is  attempted  that  the 
consideration  of  the  transcript  as  settled  will 
prevent  a  fair  hearing,  consideration,  and 
decision  of  the  appeal  on  its  merits.  On  the 
contrary,  the  hearing  proceeded  in  this  conrt 
on  the  theory  that  the  transcript  was  entirely 
correct  To  take  any  other  view  than  that 
of  considering  the  transcript  would  be  chas- 
ing a  shadow  at  the  expense  of  letting  the 
substance  escape. 

On  the  Merits! 

At  tlie  conclusion  of  plaintiff's  case,  de- 
fendant moved  tor  a  nonsuit,  which  motion 
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was  sustained,  and  Judgment  entered  thereon. 
TblB  appeal  is  from  the  Judgment,  and  the 
im\y  error  specified  Is  that  "the  court  erred 
in  sustaining  the  defendant's  motion  for  a 
nonsuit."  Thus  a  consideration  of  the  en- 
tire testimony  has  been  necessary. 

Deceased  was  a  hostler's  helper  at  the 
roundhouse,  and  had  been  so  engaged  at 
least  a  month  and  a  half  immediately  before 
his  death.  Plaintiff  never  worked  on  the 
same  shift  with  deceased,  but  did  the  same 
work  on  the  opposite  shift.  He  and  bis  part- 
'  ner  used  the  same  rod  for  thawing  the  air 
line  by  climbing  on  the  cab  of  an  engine. 
The  air  line  was  four  or  five  feet  from  the 
electric  wire.  Ell  Evanoff,  the  only  eyewit- 
ness to  the  accident,  testified  that  deceased, 
when  killed,  was  standing  on  top  of  the  cab ; 
that  he  had  an  Iron  rod  in  his  hand;  that 
there  was  lighted  waste  on  one  end  of  it; 
that  he  handed  the  rod  down  and  twice  wit- 
ness placed  waste  on  it  and  handed  it  back, 
and  then  when  in  the  act  of  handing  it  down 
again  "he  (meaning  deceased)  swung  into  the 
electric  wire  and  it  came  into  contact,  and 
that  is  the  end  of  it."  There  was  a  strong 
wind,  and  the  witness  expressed  an  opinion 
that  the  wind  blew  the  rod  against  the  wire. 
However,  the  testimony  of  the  witness  Bax- 
ter, an  engine  dispatcher,  Is  to  the  undis- 
puted effect  that  the  electric  wire  is  higher 
than  the  air  pipe.  The  very  nature  of 
things — the  electric  wire  higher  than  the  air 
pipe  and  four  or  five  feet  away,  the  iron  rod 
about  ten  feet  long,  necessarily  heavy — ^would 
destroy  the  witness'  theory  that  the  wind 
blew  the  rod  against  the  wire.  To  do  so  the 
wind  must  not  only  blow  the  rod  sidewiae, 
but  must  actually  lift  it  into  the  air.  Evan- 
oft  further  testified  that  deceased  brought  the 
engine  up  to  where  it  was  standing  when  he 
was  killed;  that  the  rod  was  close  to  the 
turntable;  that  deceased  secured  it  without 
direction  from  any 'one;  that  the  foreman 
did  not  instruct  him  about  his  work  that 
morning;  that  deceased  was  talking  to  Bax- 
ter, the  engine  dispatcher;  and  that  "they 
were  both  talking  at  the  turntable  and  point- 
ing to  the  frozen  pii>e ;  that  is  all  I  know." 
Hence  we  must  conclude  from  the  record  that 
deceased  brought  the  engine  to  the  place 
where  it  stood  when  he  was  killed,  without 
instructions  from  any  one.  He  secured  the 
iron  rod  and  mounted  the  cab  of  the  engine 
without  instruction ;  and  the  record  is  silent 
as  to  whether  these  acts  were  in  fact  a  part 
of  his  duties,  and  Is  also  silent  as  to  what 
were  his  duties  as  a  hostler's  helper,  and,  in 
the  absence  of  any  showing,  we  must  al89 
conclude  that  the  plaintiff  has  not  discharged 
his  burden  in  this  respect.  The  most  that 
can  be  urged  is  that  the  aptdlances,  the  en- 


On  the  other  hand,  if  we  assume  that  the 
appliances,  the  engine  and  the  rod,  were  fur- 
nished by  the  defendant,  or  that  their  use 
was  acquiesced  in  by  it,  there  is  no  evidence 
that  they  were  unsuitable  if  used  with  ordi- 
nary care.  True,  the  rod  was  a  conductor  of 
electricity,  but  the  electric  wire  was  four  or 
five  feet  from  the  air  line  where  the  rod  was 
being  used,  and  above  It,  and  certainly  no 
more  than  ordinary  care  was  necessary  to 
keep  the  rod  from  coming  in  contact  with 
the  wire  under  those  circumstances. 

[5, 8]  The  master  must  exercise  reasonable 
care  to  furnish  reasonably  safe  and  suitable 
appliances  imder  all  the  circumstances  of  the 
case.  Fritz  v.  Salt  Lake,  etc.,  Co.,  18  Utah, 
493,  56  Pac.  90;  Forquer  v.  Slater  Brick  Co., 
37  Mont.  427,  97  Pac.  843 ;  Wallace  v.  C,  M. 
&  P.  S.  Ry.  Co.,  48  Mont  427,  138  Pac.  499; 
Surman  v.  Cruse,  57  Mont.  253,  187  Pac.  890 ; 
Markarites  v.  C,  M.  &  St  P.  Ry.  Co.,  59 
Mont.  493,  197  Pac  743.  There  is  a  recipro- 
cal duty  upon  the  part  of  an  employ^,  when 
the  appliance  is  furnished  him,  to  exercise 
reasonable  and  ordinary  care  in  its  use. 
Stewart  v.  Pittsburg  Copper  Co.,  42  Mont 
200,  111  Pac.  723.  This  duty  on  the  part  of 
the  servant  must  necessarily  increase  with 
the  dangerous  character  of  the  work.  Dan- 
ger is  attendant  upon  any  work  near  wires  of 
the  character  Involved  in  this  case.  But  we 
cannot  Impose  upon  the  master  the  duty  of 
furnishing  an  appliance  which  would  make 
it  impossible  for  the  servant  to  become  in- 
jured. Such  a  doctrine  would  extend  the  rule 
unreasonably  and  to  the  point  of  making  the 
master  an  insurer  of  the  safety  of  the  serv- 
ant. As  a  matter  of  fact  in  this  case  it 
does  not  api)ear  that  any  such  appliance 
could  have  been  furnished,  while  it  does  ap- 
pear that  there  was  no  danger  if  the  appli- 
ance furnished  was  kept  away  from  the  wire 
which  was  known  by  deceased  to  be  heavily 
charged  with  electridty,  for  no  complaint  is 
made  that  the  defendant  was  negligent  in 
failing  to  warn  him  of  its  dangerous  char- 
acter. 

[7]  The  record  falls  to  show  that  the  de- 
ceased, when  Injured,  was  acting  within  the 
scope  of  his  employment,  that  the  appliances 
complained  of  were  furnished  him  by  defend- 
ant or,  even  if  presumed  to  have  been  fur- 
nished by  the  defendant  or  their  use  acqui- 
esced In  by  it,  it  fails  to  show  that  they  were 
unsuitable  if  properly  used  by  him.  This 
plaintiff  was  obliged  to  establish  before  re- 
covery could  be  had,  for  he  must  prove  that 
the  defendant  failed  to  perform  Its  duty  to- 
ward the  deceased,  as  charged  in  the  com- 
plaint, and,  in  consequence  of  such  failure, 
that  deceased  received  the  injury  which 
caused  his  death.    Pennsylvania  Co.  v.  Whit- 


gine  and  the  rod,  were  selected  by  deceased  ,  comb,  111  Ind.  212, 12  N.  E.  380 ;  4  Thompson 
and  used  with  defendant's  acquiescence,  but,  |  on  Negligence,  (  3866;  Wood  on  Master  and 
if  any  negligence  could  be  predicated  upon  Servant  §§  345,  346;  Boyd  v,  Blumenthal, 
such  acquiescence,  it  must  be  based  upon  3  Peimewill  (Del.)  564,  52  AtL  330;  Mar- 
failure  to  warn,  which  is  not  relied  upon  as  karites  ▼.  C,  M.  &.St  P.  Ry.  Co.«  68  Mont 
a  ground  of  negligence.  1 493, 197  Pac.  743. 
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ftl  Bnt  from  fbe  record  before  ns  we  are 
Justified  in  saying  further  that  the  appli- 
ances, regardless  of  bow  they  came  to  the 
hands  of  the  deceased,  were  reasonably  safe 
and  suitable  under  all  the  facts  and  circum- 
stances of  the  case,  and  that  the  Injury  caus- 
ing death  was  due  to  the  Inattention  and  in- 
difference of  deceased  to  his  own  safety. 
When  injury  results  from  the  negligent  use 
by  a  servant  of  a  reasonably  safe  and  suit- 
able appliance,  there  la  no  liability.  '  Cahlll 
V.  HUton,  106  N.  Y.  512,  13  N.  B.  339; 
Masich  T.  American  Smelting  &  Refining  Co., 
44  Mont.  36,  118  Pac.  764 ;  Labatt  on  Master 
and  Servant,  {  1S20.  To  say  otherwise  would 
be  requiring  the  master  to  take  better  care 
of  the  servant  than  he,  the  servant,  takes 
of  himself. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


(62  Mont.  E64) 

BROWN  V.  TOWN  OF  CASCADE  et  al. 

(No.  4999.) 

(Supreme  Court  of  Montana.    March  27, 1922.) 

Municipal    corporatioos   «=id07  —  Legislative 
act  provided  only  autliority  for  council's  ju- 
rlstflctlon  in  bond  Issue. 
Where  on  February  18, 1921,  petitions  were 
filed  with  a  town  clerk  signed  by  resident  tax- 
payers, asking  the  town  council  to  call  a  bond 
election,    and   on   February  2l8t   Laws    1921, 
c.  104,  became  effective,  providing  that  bonds 
could  be  issued  only  in  the  prescribed  manner, 
that  statute  furnished  the  only  basis  for  the 
council's  jurisdiction  after  its  approval. 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  for  Injunctton  by  H.  W.  Brown 
against  the  Town  of  Cascade  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.    AfBrmed. 

Ralph  B.  Bancroft,  of  Cascade,  and  Ed- 
ward Horsky,  of  Helena,  for  appellants. 

Norrls,  Hurd  8c  Rhoades,  of  Great  Falls, 
for  respondent. 

COOPER,  J.  On  February  18,  1921,  there 
was  filed  In  the  oflflce  of  the  clerk  of  the 
town  of  Oscade  three  petitions,  signed  by 
resident  taxpayers,  praying  the  town  council 
to  call  an  election  for  the  purpose  of  deter- 
mining whether  the  town  should  issue  bonds 
in  the  sum  of  $20,000  to  pfrovlde  funds  for 
the  Installation  of  a  sewer-  system.  On  Feb- 
ruary 21,  three  days  after  the  petitions  were 
filed,  chapter  104  of  the  Laws  of  1921  was 
signed  by  the  Governor,  and  took  effect  im- 
mediately thereafter.  The  act  provides, 
among  other  things,  that  only  qualified  reg- 


istered electws  who  are  taxpayers  upon 
property  In  any  city  or  town,  and  whose 
names  appear  on  the  assessment  list  for  the 
year  next  preceding  the  election,  shall  be  en- 
titled to  vote.  Section  4  provides  that  the  act 
is  to  be  In  full  force  and  effect  Immediate 
after  its  passage  and  approval.  Section  1 
reads  as  follows: 

"No  election  for  the  issuance  of  bonds  of 
any  school  district,  or  of  any  town,  or  city, 
or  county  shall  be  called  except  upon  presen- 
tation of  a  petition  therefor  to  the  board  of 
school  trustees,  or  to  the  town  or  dty  council, 
or  to  the  board  of  county  commissioners,  as 
the  case  may  l>p.  signed  by  at  least  twenty  per 
cent,  of  the  qualified  registered  electors  who 
are  taxpayers  upon  property  within  said  school 
district,  town,  city  or  county,  and  whose  names 
appear  on  the  assessment  roll  for  the  year  next 
preceding  such  election,  praying  for  the  calling 
of  said  election.  Provided  that  the  board  of 
county  commissionera,  board  of  school  trus- 
tees, town  or  city  council,  as  the  case  may  be, 
shall  determine  as  to  the  sufficiency  of  such  pe- 
tition, and  the  findings  of  such  governing  body 
shall  be  conclusive  against  the  municipality  in 
favor  of  any  innocent  holder  of  the  bonds  is- 
sued under  and  by  virtue  of  authority  confer- 
red by  election  provided  by  this  act." 

At  a  session  of  the  town  council  adjourned 
tram  February  7  to  the  21st,  the  petitions 
were  considered.  The  meeting  was  presided 
over  by  Mayor  Alfred  Briscoe,  M.  M.  Moore, 
an  alderman,  acting  as  secretary.  A  major- 
ity of  the  niembers  of  the  council  w«e 
present  and  participated  in  the  proceedings. 
The  council  found  the  petittoaa  to  be  in  prop- 
er form,  signed  Xny  the  requisite  number  at 
qualified  taxpayers,  and  ordered  that  an 
election  upon  the  Issuance  of  the  bonds  be 
had  on  April  4.  A  majority  of  the  taxpayers 
voted  for  the  bonds.  They  were  advertised 
and  sold.  This  action  was  commenced  to 
enjoin  their  issuance  and  delivery  to  the 
purchaser.  Judgment  was  tor  the  plaintift 
Defendants  appeal. 

The  valldl^  of  the  bonda  depends  upon 
the  question  whether  ttie  petitions  whldi 
were  prepared  and  filed  three  days  before 
chapter  104  took  effect  Invested  the  town 
council  with  Jurisdiction  to  proceed. 

Upon  whatever  authority  the  town  coun- 
cil may  have  assumed  to  act  before  ciiap- 
ter  104  became  effective,  the  statute  fnr^ 
ntshed  the  only  basis  for  the  coundl's  Ju- 
risdiction from  the  moment  of  Its  approval. 
Shapard  v.  City  of  Missoula,  49  Mont  269, 
141  Pac.  544;  Hinzeman  v.  City  of  Deer 
Lodge,  58  Mont.  369,  193  Pac.  395;  and  the 
numerous  decisions  of  this  court  dted.  In 
State  ex  reL  Billings  v.  Billings  Gas  Co.,  65 
Mont  102,  173  Pac.  799,  this  court  held  that 
a  city  possessed  .only  such  authority  as  la 
conferred  upon  it  by  legislative  declaration, 
or  by  necessary  implication,  and  that  doubt 
as  to  a  particular  power  would  be  resolved 
against  the  city.     Shapard  ▼.  City  of  Mis- 
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Boula,  snpra,  Involved  the  creation  ot  a  mu- 
nicipal improvement  district— a  proceeding 
bearing  a  close  analogy  to  the  one  in  tbls 
case.  The  necessity  for  a  strict  observance 
of  the  successive  steps  to  acquire  Jurisdiction 
Is  emphasized  by  Chief  Justice  Brantly,  as 
follows: 


"The  resolution  of  intention  is  the  primary 
step  to  be  taken  in  every  instance.  It  is  the 
basis  of  the  whole  proceeding.  It,  with  the 
notice  of  its  adoption,  is  a  condition  precedent; 
nothing  may  be  substituted  in  its  place,  and, 
though  the  proceedings  may  in  all  other  re- 
spects conform  to  the  requirements  of  the  stat- 
ute, the  omission  of  it  is  fatal  and  renders  all 
the  subsequent  proceedings  nugatory," 

In  State  ex  rel.  Jacobson  v.  Board,  47 
Mont.  531,  134  Paa  291  (coostruing  statutes 
and  their  amendments  authorizing  the  crea- 
tion of  new  counties),  it  was  held  that  where 
an  amendatory  act  changes  the  very  basis  of 
a  right,  or  affects  jurisdiction,  and  provision 
is  not  made  for  a  saving  clause,  proceedings 
initiated  under  the  old  law  may  not  be  com- 
pleted under  the  new.  These  principles  ap- 
ply with  like  force  to  the  present  case.  Dil- 
lon on  Municipal  Corporations  (5tb  Bd.)  § 
946;  McQuillin  on  Municipal  Corporations, 
§§  2268,  2318;  Rochester  v.  Alfred  Bank,  18 
Wis.  432,  80  Am.  Dec.  746;  'Berliner  v.  Wa- 
terloo, 14  Wis.  378. 

As  distinguished  from  the  right  of  the 
conndl  to  call  an  Section  of  Its  own  voli- 
tion, chapter  104  declares  that  the  bonds 
■ball  not  issue  exc^t  in  pursuance  of  the 
mode  pointed  ont,  and  the  manner  in  wblcb 
autborlty  Is  to  be  exercised.  In  this  In- 
stance the  petitions,  were  signed  and  filed 
with  the  town  clerk  before  there  was  a  stat- 
ute upon  the  subject,  and  before  either  the 
voters  or  the  town  authorities  knew  what 
effect  the  new  legislation  would  have  upon 
the  proceedings  then  In  progress.  The  Issu- 
ance of  municipal  bonds,  In  all  cases,  in- 
volves the  necessity  of  levying  taxes  for 
their  paym«it  To  that  extent  the  property 
rights  of  the  taxpayers  are  affected.  Upon 
fundamental  principles,  obligatl<»s  subject- 
ing property  to  an  additional  burden  can  be 
Imposed  only  In  pursuance  of  the  law  as  it 
stands  when  the  proceeding  Is  initiated. 
I^rom  this  it  is  clear  that  the  moment  chap- 
ter 104  was  approved  by  the  Governor,  the 
power  theretofore  resting  upon  the  town 
council  to  call  an  election  of  its  own  motion 
came  to  an  end  and  cut  off  and  nulllhed  all 
pending  proceedings,  rendering  the  election 
already  Initiated  illegal  and  void. 

Judgment  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HOLLOWAT  and 
GALEN,  JJ.,  concur. 

BEIYNOLDS,  J.,  being  absent,  takes  no 
part  In  the  foregcdng  dedslcm. 
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WILLIAMS  V.  HAMPLE.     (No.  4747.) 

(Supreme  Court  of  Montana.    March  27, 1022.) 


i.  Trial  iS=> 1 49— Failure  at  close  of  plaintiff's 
evidence  to  ask  for  nonsuit,  admits  that  plain- 
tiff had  a  prima  facie  case. 
In  personal  injury  action,  failure  of  defend- 
ant at  the  close  of  plaintiff's  evidence  to  move 
for  a  nonsuit,  a  dismissal,  a  Judgment,  or  to 
ask  for  any  other  relief,  inferentially  admitted 
that  plaintiff  had  a  prima  fade  case. 

2.  Negllgenoa  «=»  1 22(2)— Contributory  negli- 
gence must  be  proved. 

Contributory  negligence,  unless  It  is  Infer- 
red from  plaintiff's  testimony.  Is  a  matter  of 
defense  to  he  established  by  a  preponderance 
of  the  evidence. 

3.  Municipal  corporations  €=»705(  10)— Condi- 
tions under  which  plaintiff  was  struck  by  au- 
tomobile must  be  considered  In  determining 
whether  ho  was  negligent. 

Where  plaintiff  was  struck  by  an  automo- 
bile while  crossing  a  street  in  the  middle  of  a 
block,  the  facts  that  it  was  late  at  night,  and 
only  a  few  vehicles  were  on  the  street,  that  it 
was  raining,  and  all  existing  conditions  at  the 
time  of  and  immediately  prior  to  the  accident 
must  be  considered  in  determining  whether 
plaintiff  was  negligent  in  failing  to  act  as  a 
reasonably  prudent  and  cautious  man  would  act 
under  like  or  similar  circumstances. 

4.  Municipal  corporations  ®3>706(7)— Evidenoe 
'  as  to  contributory  negligence  of  one  struck  by 

automobile  held  to  present  a  question  for 

Jury. 
In  an  action  for  injuries  from  being  struck 
by  an  automobile,  evidence  as  to  contributory 
negligence  held  to  present  a  disputed  question 
of  fact  for  the  jury. 

5.  Negligence  ^»i 36(26)— Contributory  negli- 
gence question  for  Jury. 

If  the  issue  of  contributory  negligence  is  a 
fairly  disputed  question  of  fact,  it  is  for  the 
Jury,  but  if  the  evidence  is  dear  and  convincing 
so  that  reasonable  men  cannot  diffor,  the  trial 
court  should  declare  the  result  as  a  matter  of 
law. 

Commissioners'  Opinion. 
Appeal  from  District  Court,   Silver  Bow 
C!ounty;  Edwin  M.  Lamb,  Judge. 

Action  by  L.  V.  Williams  against  J.  B. 
Hample.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Frank  &  Gaines,  of  Butte,  for  appellant 
Maury  &  Melzner,  of  Butte,  for  respondent. 

AltERS,  C.  Plaintiff  seeks  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  caused  by  the  negligent  driving  of  de- 
fendant's automobile  upon  and  against  him, 
by  Allen  Gordon,  a  chauffeur  of  defendant, 
while  the  said  Gordon  was  acting  within  the 
scope  of  his  service.  The  defendant's  an- 
swer admits  the  ownership  of  the  automoUle 
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In  him,  the  serTlce  of  Gordon,  the  collision 
of  his  automobile  with  plaintiff,  the  Injury 
of  plaintiff,  and  alleges  that  such  injury  was 
proxlmat^  caused  by  and  due  to  the  con- 
tributory fault  and  negligence  of  plaintiff. 
The  allegation  of  contributory  negligence  is 
denied  by  the  reply.  No  challenge  of  any 
pleading  was  made,  either  in  the  trial  court 
or  here.  The  trial  was  had  in  the  district 
court  of  Silver  Bow  comity,  and  resulted  in 
a  verdict  for  plaintiff,  upon  which  Judgment 
was  entered.  This  appeal  is  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

It  was  briefed  and  argued  here  that  de- 
fendant's negligence  consisted  in  his  driving 
other  than  on  the  right  side  of  the  street,  in 
his  excessive  rate  of  speed,  and  his  failure 
to  sound  an  alarm. 

The  testimony  on  behalf  of  plaintiff  shows 
that  the  accident  causing  plaintiff's  injury 
occurred  about  11  o'clock  on  the  night  of  Au- 
gust 20,  1018,  on  Granite  street  in  the  city  of 
Butte;  that  defendant  was  traveling  wester- 
ly on  Granite  street  in  a  Cadillac  automobile 
driven  by  his  chauffeur;  that  it  was  raining 
"very  hard"  and  had  been  for  some  time; 
ttiat  plaintiff  came  out  of  a  garage  on  the 
north  side  of  the  street,  loolsed  up  and  down 
the  street,  saw  nothing — however  he  could  see 
only  about  one-half  block  each  way  on  ac- 
count of  the  rain — and  that  he  then  pro- 
ceeded south  across  the  street  on  a  run ;  that 
at  the  center  of  the  street  he  was  struck  by 
defendant's  car,  thrown  into  the  air,  coming 
down  on  the  hood  of  the  car,  rolled  off  on 
the  fender  and  then  on  the  street;  that  the 
car  was  traveling  between  30  and  35  miles 
per  hour ;  that  it  was  muffled  so  as  to  make 
no  noise  and  no  alarm  was  sounded;  that  a 
street  car  track  was  located  in  the  center 
of  the  street  and  the  street  was  of  suffldent 
width  for  a  driveway  on  each  side  of  the  track. 
The  testimony  then  detailed  the  injuries  of 
plaintiff  and  the  damage  he  had  suffered. 

[1,2]  That  this  testimony  establisfied  the 
injury  and  damage  of  plaintiff  (injury,  how- 
ever, was  admitted  by  the  answer),  and  that 
the  negligence  of  defendant  was  the  proxi- 
mate cause  thereof,  and  that  a  prima  facie 
case  had  been  made,  was  inferentlally  ad- 
mitted by  defendant,  for  he  did  not  move  for 
a  nonsuit,  a  dismissal,  a  judgment,  nor  ask 
for  any  other  relief  when  plaintiff  rested  his 
case.  Likewise,  we  must  infer  that  defend- 
ant was  mindful  of  the  rule  that  contributory 
negligence,  unless  It  Is  to  be  inferred  from 
plaintiff's  testimony,  is  a  matter  of  defense  to 
be  established  by  a  preponderance  of  the  evi- 
dence. Hlgley  V.  Gilmer,  3  Mont.  90,  36  Am. 
Rep.  450 ;  Nelson  v.  City  of  Helena.  16  Mont 
21,  39  Pac.  906;  Hunter  v.  Mont  Cent  Ry. 
Co.,  22  Mont  525,  57  Pac.  140;  Howard  v. 
Flathead  Ind.  Tel.  Co.,  40  Mont.  197,  141  Pac. 
153;  Nellson  v.  Missoula  Creamery  Co.,  59 
Mont  270,  106  Pac.  357;  Lampe  v.  Jacobsen, 
46  Wash.  533,  00  Pac.  6S4. 


Defendant's  testimony  is,  In  effect,  that  he 
was  not  traveling  to  exceed  20  miles  per  hour 
when  the  accident  oooirred  and  that  he  was 
pursuing  a  coarse  on  the  north  or  right  side 
of  the  street  In  other  material  matters  It 
does  not  differ  substantially  from  plaintifTs 
testimony.  However,  in  some  instances,  it 
aids  plaintifTs  theory  of  negligence,  for  ex- 
ample: It  discloses  that  the  windshield  was 
blurred  by  rain,  so  that  only  the  outline  of 
a  pedestrian  could  be  seen  through  it;  thar 
plaintiff  rolled  off  the  right  fender  of  the 
car  onto  the  street,  landing  in  the  middle  of 
the  street  car  trade. 

[3]  At  the  close  of  the  evidence,  defendant 
moved  for  a  directed  verdict  upon  the  ground 
that  plaintifTs  own  negligence  proximately 
contributed  to  his  injury.  Under  ordinary 
conditions,  where  a  person  receives  injnries 
by  an  automobile,  when  he  is  crossing  a 
street,  mid-block,  that  would  be  the  prop^ 
result,  for  It  would  seem  that  he  was  walkini; 
the  street  with  closed  eyes  and  inattentive 
mind — neglecting  his  own  safety ;  bnt  In  the 
instant  case  we  must  consider  the  hour  of 
night,  the  apparent  absence  of  vehicles  on 
the  street,  the  rain  storm,  and  all  of  the  ex- 
isting conditions  at  the  time  of  and  Immedi- 
ately prior  to  the  accident,  in  order  to  de- 
termine whether  the  plaintiff  acted  as  a  rea- 
sonably prudent'  and  cautious  man  would  act 
under  like  or  similar  circumstances,  which 
is  the  test  in  a  case  of  this  character.  Bai^ 
hour  V.  Shebor,  177  Ala.  304,  58  South.  278: 
Ivy  V.  Marx,  205  Ala.  60,  87  South.  813,  14 
A.  L.  R.  1173 ;  Lampe  v.  Jacobsen,  46  Wash. 
533,  90  Pac.  654;  Hannigan  v.  Wright,  5  Pen- 
newill  (Del.)  637,  63  Att.  234;  Simeone  v. 
Lindsay,  6  PennewiU  (Del.)  224,  66  Atl.  778: 
Hennessey  v.  Taylor,  189  Bfoss.  683,  76  N. 
E.  224,  3  L.  R.  A.  (N.  S.)  346,  4  Ann.  Cas.  396: 
28  Oyc.  28. 

[4,  61  Applying  this  test  to  the  testimony, 
we  must  conclude  that  the  Issue  of  contribu- 
tory negligence  is  a  fairly  disputed  question 
.of  fact,  and  therefore  necessary  to  be  deter- 
mined by  a  jury.  The  rule  is  that,  if  the  is- 
sue of  contributory  negligence  is  a  fairly  dis- 
puted question  pf  fact,  it  must  be  resolved 
by  a  Jury ;  on  the  other  hand,  If  the  evidence 
is  clear  and  convincing  so  that  reasonable 
men  of  fair  and  unbiased  minds  cannot  dif- 
fer as  to  Its  effect,  there  is  nothing  for  the 
jury  to  determine,  and  the  trial  court  abouUl 
declare  the  result  as  a  matter  of  law. 
Massey  v.  Seller,  46  Or.  267,  77  Pac.  397; 
Zvanovich  v.  Gagnon  &  Co.,  45  Mont  180, 122 
Pac.  272 ;  Nellson  v.  Missoula  Creamery  Co., 
59  Mont  270,  106  Pac.  357. 

According  to  the  testimony  on  bdialf  of 
plaintiff  and  the  physical  facts,  plaintiff  had 
passed  the  line  of  danger  of  defimdanf  s  car 
— the  driveway  on  the  north  side  of  the  street 
— which  was  the  only  place  to  expect  cars 
coming  from  the  east  Contributory  negll- 
goice  cannot  be  imputed  to  him  when,  unda 
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the  sarronndlng  drcumstances,  he  had  no 
reason  to  apprehend  danger  (Mahnken  t. 
Monmouth  County,  62  N.  J.  Law,  404,  41  AfL 
921;  Donnelly  v.  Oowen,  20  Misc.  Rep.  100, 
45  N.  Y.  Supp.  71 ;  Texas  &  Pac.  Tel.  Co.  v. 
Prince,  30  Tex.  Civ.  App.  462,  82  S.  W.  327; 
29  Cyc.  514);  and  certainly  he  would  have  no 
reason  to  appieheai  an  automobile  proceed- 
ing along  the  street  on  any  other  place  than 
the  right  hand  driveway.  Therefore,  it  can- 
not be  held  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence.  The  de- 
drion  of  the  question  was  properly  In  the 
province  of,  and  submitted  to,  a  Jury. 

The  only  questions  Involved  by  this  appeal 
are  whether  or  not  plalntifT  established  negli- 
gence on  the  part  of  defendant,  proximately 
causing  his  Injury;  and,  did  the  evidence 
show  the  existence  of  contributory  negligence 
as  a  matter  of  law? — both  of  which  questions 
are  herein  consadered  and  answered. 

We  recommend  the  judgment  and  order  be 
aflSrmed. 

PER  CURIAM.  For  the  reasons  glvoi  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(63  Hont.  9) 

McCORIMiCK  et  al.  v.  SHIELDS. 
(No.  4745.) 

(Supreme  (3onrt  of  Montana.    March  27, 1922.) 

i.  Pleading  «=>I94(I)>  359— Sufflotenoy  of  plea 
of  action  pending  In  matters  of  form  or  sub- 
stance should  be  tested  by  demurrer;    sham 
plea  of  other  action  ponding  may  be  stricken. 
Where  the  plea  of  another  action  pending 
is  open  to  the  objection  of  being  sham,  irrel- 
evant,  and  redundant,  it  may  be  stricken  on 
motion,  but,  to  test  its  sufSciency  in  matterB 
of  form  or  substance,  the  proper  practice  is  to 
demur. 

2.  Pleading  «=>l  1 1— When  demurrer  to  plea  of 
action  pending  Is  overruled,  demurrant  must 
put  allegations  In  issue  or  show  former  action 
finally  terminated. 

If  a  plea  of  another  action  pending  is  sus- 
tained on  demurrer,  demurrant  must  put  in 
issue  the  allegationa  of  such  special  defense,  or 
allege  facta  showing  prima  facie  that  the  for- 
mer action  has  been  finally  terminated;  other- 
wise the  defense  will  be  deemed  admitted,  and 
the  action  abated. 

3.  Pleading  «=9352— Defense  of  action  pending 
improperly  stricken  whore  Judgment  alleged 
was  not  satisfied,  and  time  for  appeal  had 
not  passed. 

Under  Rev.  Codes  1921,  g  9821,  providing 
that  an  action  is  deemed  pending  from  its  com- 
mencement until  its  final  determination  on  ap- 
peal, or  until  the  time  for  appeal  has  passed, 
unless  the  Judgment  is  sooner  satisfied,  the 
court  erred  in  striking  a  defense  of  a  prior 
action  pending,  where  the  time  for  appealing 
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from  a  Judgment  therein  (Rev.  Codes  1907,  | 
7099)  had  not  passed,  and  defendant  alleged 
that  the  judgment  had  not  been  satisfied,  it 
being  incumbent  on  plaintiff  to  put  in  issue  the 
allegations  of  such  special  defense  or  allege 
facts  showing  prima  facie  that  the  former  ac- 
tion had  been  finally  terminated. 

Commissioners'  Opinion. 
Appeal   from   District  Court,   Silver   Bow 
County;    Edwin  M.  Lamb,  Judge. 

Action  by  Agnes  McGormick  and  another 
against  E.  S.  Shields.  Judgment  for  plain- 
tiff's, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

William  Meyer,  of  Butte,  for  appellant 
Clarence  Hanley  and  Charles  E.  O'Melll, 
both  of  Butte,  for  respondents. 

HORSKY,  O.  On  November  23, 1919,  plain- 
tiff's commenced  an  action  In  the  district 
court  of  Silver  Bow  county,  Mont,  against 
the  defendant  to  recover  the  sum  of  $500  and 
Interest  from  August  12,  1918.  Plaintiffs 
alleged  in  their  cormplaint  that  they  were  the 
owners  of  certain  real  property  situated  In 
Silver  Bow  county;  that  the  defendant 
through  Mary  Sullivan,  mother  of  the  plain- 
tiffs, was  engaged  to  and  did  sell  said  prop- 
erty to  ode  James  Keefe,  for  the  sum  of  $1,- 
000,  for  the-  sale  of  whldh  property  the  de- 
fendant was  entitled  to  a  commission  of  $50; 
that  defendant  received  said  sum  of  $1,000, 
but  has  failed  and  refuses  to  pay  plaintiffs 
more  than  $450;  and  that  there  Is  a  balance 
due  them  of  $500.  It  is  also  alleged  that, 
prior  to  the  commencement  of  this  action, 
plaintiffs  demanded  of  defendant  the  l>alance 
due,  but  that  defendant  refuses  to  pay  the 
same. 

Defendant  appeared  by  answer,  wherein 
he  admitted  that  plaintiffs  were  tiie  record 
owners  of  the  property  described  In  the  com- 
plaint; that  he  refused  to  pay  to  plaintiffs 
or  to  Mary  Sullivan  the  sum  of  $1,000,  and 
then  denied  generally  the  other  allegations  in 
the  complaint  As  a  further  and  afhrmative 
defense  to  the  cause  of  action  set  forth  in  the 
complaint,  defendant  alleged  that  plaintiffs, 
on  the  21st  day  of  July,  1919,  instituted  and 
filed  In  the  district  court  of  Silver  Bow  coun- 
ty an  action  against  the  defendant  upon  the 
same  and  identical  cause  of  action  sued  upon 
In  the  present  action;  that  defendant  re- 
covered judgment  in  that  action  for  the  sum 
of  $13.50;  that  said  Judgment  has  never 
been  paid  or  satisfied;  and  that  said  action 
was  then  pending  In  the  district  court  of 
Silver  Bow  county.  This  action  was  desig- 
nated In  the  flies  of  the  court  as  No.  A-li:U5. 

Plaintiffs  made  a  motion  to  strike  the  af- 
firmative defense,  on  the  ground  that  the 
same  was  "sham,  irrelevant,  redundant,  and 
surplusage,"  which  motion  was  by  the  court 
granted.    Defendant  excepted  to  the  ruling 
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of  the  court  granting  the  motion  to  strike, 
and  In  due  time  seryed  and  filed  his  bill  of 
exceptions  to  said  ruling.  The  cause  was 
tried  to  a  jury,  and  plaintiffs  had  a  verdict 
and  judgment.  Defendant  appeals  from  the 
Judgment,  and  from  an  order  denying  bis  mo- 
tion for  a  new  trial. 

The  first  contention  made,  and  the  only  one 
that  need  be  considered  on  this  appeal.  Is 
that  the  court  erred  in  striking  out  the  af- 
firmative matter  in  defendant's  answer. 

[1]  Counsel  for  both  parties  to  this  action 
assume  that  the  question  of  the  sufficiency 
of  the  plea  of  another  action  pending.  In- 
terposed by  defendant,  was  properly  raised 
In  the  lower  court,  and  It  is  for  that  reason 
that  we  are  disposed  to  consider  the  matter 
at  alL  However,  before  considering  the  main 
contention,  and  in  order  that  this  court  may 
not  be  misunderstood  In  this  connection,  we 
feel  it  is  due  the  profession  to  say  that, 
where  such  a  plea  is  open  to  the  objection  of 
being  sham,  irrelevant,  and  redundant,  it  may 
be  stricken  on  motion  (Rev.  Code  1921,  | 
9166) ;  the  effect  of  the  granting  of  such  a 
motion  being  that  it  is  improper  to  interpose 
such  a  plea  at  all;  but  where,  as  In  this 
case,  it  Is  the  purpose  of  the  party  to  test  the 
sufficiency  of  the  plea  In  matters  of  form  or 
substance,  the  proper  practice  is  to  demur. 

"If  the  plea  is  insuSicient  in  form  or  sub 
stance,    the   proper   course   is   to   demur."    1 
Bncy.  Pleading  &  Prac.  772. 

'[2]  If  the  plea  is  found  not  open  to  the 
objections  specified  in  the  demurrer,' it  is  then 
incumbent  upon  fhe  demurrant  to  put  in  is- 
sue the  allegations  of  the  special  defense, 
or  allege  facts  from  which  it  would  appear 
prima  facie  that  the  former  action  had  been 
finally  terminated;  otherwise  the  special  de- 
fense would  be  deemed  to  have  been  ad- 
mitted, and  cause  an  abatement  of  the  action 
in  which  the  special  defense  was  interposed. 

[3]  Defendant  alleged  in  bis  answer  as  an 
affirmative  defense  that,  prior  to  the  com- 
mencement of  the  present  action,  anotlier  ac- 
tion had  been  instituted  by  plaintiffs  against 
the  defendant  for  the  same  cause,  in  which 
action  a  judgment  for  the  sum  of  |13.C0  in 
favor  of  the  defendant  had  been  rendered 
and  entered,  and  that  the  same  had  not  been 
paid  or  satisfied.  We  believe  that  the  facts 
pleaded  in  this  special  defense  were,  if  true, 
sufficient  to  show  that  cause  No.  A-11316  was 
pending  and  undetermined. 

Our  statute  (section  9S21,  R.  O.  M.  1921) 
provides  as  follows: 

"An  action  la  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  deter- 


mination upon  appeal,  or  until  the  time  for  ap- 
peal hag  passed,  unless  the  judgment  is  sooner 
sadsfied." 

Of  this  section  this  court.  In  Peterscin  ▼. 
City  of  Butte,  44  Mont.  128,  120  Pac.  231. 
said: 

"Though  a  judgment  is' defined  as  the  final 
determination  of  rights  of  the  parties  in  an 
action  or  proceeding  (section  6710),  the  action 
must  be  regarded  as  still  pending,  within  the 
meaning  of  section  7188  supra,  until  the  hap- 
pening of  one  or  more  of  the  events  enumerated 
therein." 

Assuming,  as  we  must  in  this  case,  that  na 
appeal  had  been  taken  in  the  first  action, 
and  the  record  disclosing  that  the  time  for 
appealing  had  not  passed  (Rev.  Codes  1807, 
g  7099),  cause  No.  A-11315  was  pending  at 
the  time  the  defendant  interposed  his  spe- 
cial defense,  unless  the  judgment  had  been 
previously  satisfied.  Defendant  alleged  In  bis 
answer  that  It  had  not  been.  It  was  then, 
as  said  by  this  court  In  the  Peterson  Case, 
supra — 

"incumbent  upon  the  plaintifF  to  put  in  issue 
the  allegations  of  defendant's  special  defense, 
or  to  allege  facts  from  which  it  would  appear 
prima  facie  that  the  former  action  bad  been 
finally  terminated." 

Instead,  the  court,  at  iflaintUTs  Instance, 
struck  from  the  answer  the  affirmative  de- 
fense pleaded  therein,  thereby  preventing  the 
matter  from  being  made  a  triable  Issue  in  the 
case.  If  the 'judgment  in  cause  No.  A-11315 
had  not  been  satisfied  at  the  time  of  the  in- 
terposition of  defendant's  special  defense, 
that  action  was  still  pending  within  the 
meaning  of  the  statutes  and  decisions  of  this 
court,  and  afforded  a  conclusive  reason  why 
the  lower  court  should  not  have  entertained 
the  present  action.  See,  also,  Murray  v.  City 
of  Butte,  61  Mont.  258,  151  Pac  1063. 

The  above  renders  unnecessary  the  con- 
sideration of  specifications  of  error  Nos.  5 
and  6.  We  have  carefully  examined  the  re- 
maining alleged  errors  assigned,  and  find 
them  wholly  without  merit. 

We  recommend  that  the  judgment  and  or- 
der be  reversed,  and  the  cause  remanded  to 
the  lower  court,  with  directions  to  grant  a 
new  trlaL 

PER  CURIAM.  For  the  reasons  givai  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed,  and  the  cause  Is  ronanded 
to  the  lower  court,  with  directions  to  grant 
a  new  trial. 
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W.  F.  JAHN  &  CO.  V.  PUYALLUP  &  SUM> 

NER  FRUIT  GROWERS'  CANNING 

CO.    (No.  1701 1.) 

(Sapreme  Coart  of  Washington.    April  6| 
1922.) 

Sales  ®=»89— Correspondenoo  held  not  to  sRow 
modifloatlon    of    contract   by   elimination   of 
-    referenco  to  exchange  rules. 

Where  a  written  contract  for  tKe  sale  of 
bay  was  made  subject  to  the  rales  of  an  ex- 
change, correspondence  between  the  parties 
after  several  shipments  of  the  hay  had  been 
rejected  by  the  buyer  as  not  conforming  to  the 
contract,  in  which  the  seller  gave  assurance  the 
balance  of  the  hay  would  be  satisfactory  to 
the  buyer,  and  that  the  contract  would  be  com- 
pleted with  No.  1  hay,  did  not  modify  the  con- 
tract by  substituting  for  the  provision  referring 
to  the  rules  of  the  exchange  a  provision  that 
the  hay  should  be  satisfactory  to  the  buyer. 

Department  1. 

Appeal  from  Superior  Ctonrt,  King  County ; 
S.  B.  HIU,  Judge. 

Action  by  W.  F.  Jalin  &  Co.,  a  corporation, 
against  the  Puyallup  &  Sumner  Fruit  Grow- 
ers' Canning  Company.  Judgment  for  plain- 
tifT,  and  defendant  appeals.    Affirmed. 

Wm.  C.  Eatough  and  M.  F.  Porter,  both 
of  Puyallnp,  for  appellant 

BobertB  &  Skeel  and  J.  J.  Qeary,  all  of 
Seattle,  for  respondent 

TOLMAN,  J.  Respondoit  as  plalntilT, 
brought  this  action  to  recover  from  appellant 
damages  for  the  breach  of  a  contract  to  pur- 
chase certain  alfalfa  hay.  From  a  judgment 
against  it  for  the  full  amount  claimed,  ap- 
pellant has  appealed. 

The  contract  which  is  in  writing,  provides 
for  the  purchase  by  appellant  of  1,000  tons 
of  No.  1  alfalfa  hay  at  $23  per  ton,  f.  o.  b. 
cars  Grandview,  Wash.,  subject  to  Seattle 
Merchants'  Exchange  rules.  . 

"Terms:  Draft  attached  to  bill  of  lading,  and 
grade  certificate." 

Shipments  under  this  contract  were  begun 
in  due  time,  but  grade  certificates  were  not 
furnished  with  the  earlier  shipments.  Ap- 
pellant having  contracted  the  hay  to  its  cus- 
tomers, caused  the  cars  to  be  diverted  and 
delivered  direct  to  such  customers.  Com- 
plaint was  made  as  to  the  quality  of  the 
hay  received;  inspections  were  made  at  re- 
ceiving points,  and  much  of  the  hay  found 
to  be  under  grade.  Satisfactory  adjustment 
was  made -as  to  some,  a  number  of  cars  were 
rejected  by  appellant,  and  the  return  there- 
of accepted  by  respondent  After  repeated 
protests  as  to  the  quality  of  the  hay,  on  Au- 
gust 14,  1820,  appellant  telegraphed  respond- 
ent aa  follows: 


<fc  StrXvLKEB  F.  GROWEBS'  O.  CO. 
P.) 

"We  have  at  Sumner  three  cars  very  pool 
hay  two  cars  that  look  good  at  door  but  we 
find  some  of  your  cars  have  first  ciass  hay  at 
door  and  rotten  hay  further  back  One  car 
contains  fifty  seven  bales  that  would  not  grade 
anything  To  repeat  our  former  notice  you 
have  canceled  your  contract  with  us  by  failing 
to  comply  with  conditions  of  same." 

To  which  respondent  replied  by  letter  of 
August  17,  1920: 

"With  reference  to  the  four  or  five  cars  of 
hay  that  have  reached  Sumner,  which  were  not 
satisfactory.  We  have  instructed  our  man  to 
go  down  to  Sumner  and  rebill  the  cars  back  to 
Seattle;  also  to  call  on  you  and  show  you  the 
exact  memo  we  received  from  our  shippers, 
stating  that  the  cars  were  represented  to  us  to 
be  choice  hay. 

"We  have  notified  our  agent  not  to  send  any 
more  of  the  Satus  hay  on  your  contract  as  we 
would  fill  the  balance  of  it  from  other  points  in 
the  Yakima  Valley. 

"We  are  very  sorry  that  this  hay  turned  out 
as  it  did,  and  can  assure  you  that  the  balance 
to  complete  the  contract  will  be  thoroughly  in- 
spected and  satisfactory  to  you,  and  we  will  be 
glad  to  allow  you  credit  for  any  additional  ex- 
pense you  have  been  put  to." 

Appellant  answered  by  wire  of  August  18, 
1920: 

"If  you  desire  to  fill  your  hay  contract  with 
us  immediately  with  first  class  hay  we  are 
willing  to  accept  Shipments  from  you  to  date 
have  hurt  our  business  seriously  Desire  to 
treat  you  more  than  fair  but  if  you  send  any 
more  cars  of  poor  hay  entire  contract  must  be 
canceled  Wire  us  what  we  can  expect  Most 
have  hay  quickly  if  you  are  going  to  ship." 

And  on  the  same  day  respondent  replied: 

"We  will  complete  your  contract  with  number 
one  hay  and  have  placed  orders  for  immediate 
shipment  to  fill  all  your  orders  filed  with  us  to 
date." 

Thereafter  deliveries  continued  until  Oc- 
tober 12,  1920,  without  further  trouble,  but 
on  that  date  a  car  was  received  which,  ac- 
cording to  appellant's  inspection,  was  below 
grade.  It  was  rejected  and  appellant  then 
'Undertook  to  cancel  the  contract  and  refused 
to  accept  further  shipments  because  of  the 
quality  of  the  hay  theretofore  delivered. 
There  remains  undelivered  of  the  1,000  tons 
contracted  for  522.54  tons,  and  respondent 
after  due  notice,  sold  this  remainder  for  the 
best  price  obtainable,  and  sued  for  the  dlfCer- 
ence,  plus  expenses,  which,  by  the  Judgment 
entered  below,  it  recovered. 

Appellant  presents  two  questions  here:  (1) 
Were  the  certificates  of  inspection  fraudu- 
lently issued/  and  (2)  was  the  contract  mod- 
ified by  the  letters  and  telegrams  which  we 
have  quoted? 

We  have  read  the  record  with  care,  and 
find  therein  ample  support  for  the  finding  of 
the  trial  court  that,  while  the  earlier  ship- 
ments  were  made  without  inspection   and 
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certificate,  the  buyer  had  the  privilege  of 
calling  for  Inspection  at  the  point  of  deliv- 
ery, and  Its  acceptance  of  and  payment  for 
these  cars  leaves  nothing  in  dispute  as  to 
them,  and  affords  no  support  for  the  charge 
of  fraud.  As  to  the  remainder  of  the  ship- 
ments which  were  received  by  appellant, 
there  is  not  sufficient  evidence  that  the  in- 
spectors did  not  exercise  good  faith  and  hon- 
est Judgrment,  and,  wh«i  it  is  considered  that 
the  Seattle  Merchants'  Exchange  rules,  made 
a  part  of  the  contract,  permit  20  per  cent, 
of  inferior  grade  to  be  tendered,  it  cannot  be 
said  that  the  certificates  or  any  of  them  were 
fraudulently  issued. 

Appellant  sought,  by  trial  amendments  of 
its  answer,  to  plead  that  the  contract  as  orig- 
inally written  was  modified,  the  part  relat- 
ing to  the  Seattle  Merchaiits'  Exchange  rules 
eliminated,  and  a  new  contract  made  to  the 
effect  that  the  hay  furnished  should  be  satis- 
factory to  the  buyer.  The  refusal  of  the 
trial  court  to  permit  this  amendment  is  as- 
signed as  error.  We  cannot  read  the  corre- 
spondence as  establishing,  or  in  any  wise 
bearing  out,  the  defense  sought  to  be  predi- 
cated thereon.  The  parties  had  theretofore 
agreed  upon  and  signed  a  written  contract, 
complete  in  its  provisions,  and,  as  we  read 
the  correspondence,  it  means  nothing  more 
than  that  the  seller  thereby  promises  strict 
compliance  with  the  already  existing  con- 
tract upon  its  part,  and  expressed  the  opin- 
ion that  the  buyer  would  be  satisfied  with 
the  results. 

Finding  no  error,  the  Judgment  is  aittrmed. 

PARKER,  C.  J.,  and  MITCHELL  and 
BRIDGES,  JJ.,  concur. 


(119  Wash.  507) 

KEITH  V.  TSUE  CHONG  et  al.    (No.  16895.) 

(Supreme  CJourt  of  Washington.    April  10^ 
1922.) 

Bills  and   notes  <S=3337— Whether  Indorsee  Is 
bona  fide  purchaser  depends  on  whether  he 
'  acted  In  good  faith. 

Where  defendant  in  an  action  on  a  trade 
acceptance  claimed  that  the  indorsee  was  not 
a  bona  fide  purchaser  because  he  purchased  the 
acceptance,  which  stated  it  was  for  goods  sold, 
with  knowledge  of  the  drawer's  insolvencj,  the 
question  Is  not  so  much  whether  the  circum- 
stances would  excite  suspicion,  but  whether 
Indorsee  acted  in  good  faith. 

Department  1. 

Appeal  from  Superior  Court,  King  CJonnty ; 
A.  W.  Frater,  Judge. 

Action  by  William  C.  Keith  agaiqst  Tsue 
Ghong  and  another,  copartners  doing  business 
under  the  firm  name  and  style  of  the  Tsue 
Cbong  Company.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 


Rlddell  tc  Brackett,  of  Seattle,  for  Bpp&- 
lants. 
Poe  &  Falkner,  ot  Seattle,  for  respondent. 

PER  CURIAM.  The  foundation  of  this  ac- 
tion Is  a  trade  acceptance  which  the  plaintiff 
alleged  he  purchased  before  maturity  in  good 
faith  and  for  a  valuable  consideration.  Wltli 
the  indorsement  tbereoi^  it  Is  as  follows: 
"SeatUe,  Wash.,  March  12,  192a 
"$600.00.  86  days  after  sight  pay  to  the  or- 
der ot  ourselves  six  hundred  dollars.  The  obli- 
gation ot  the  acceptor  hereof  arises  out  of  the 
purchase  of  goods  from  the  drawer  as  per  in- 
voice ot ,  19—. 

•Northwest  M.  &  Or.  Co, 

"By  G.  H.  De  Wolt. 
"Accepted  Mardi  12,  1920,  payable  at  First 
National  Bank. 

"By  Tsue'  Chong. 
"Louis  Pond." 

Indorsement  on  back: 

"Northwest  M.  &  Gr.  Co. 
"G.  H.  De  Wolf." 

The  trial  court  entered  findings,  condn- 
slons,  and  Judgment  for  the  plaintift.  It  Is 
stated  by  the  appellants  that — 

"The  sole  question  in  controversy  upon  this 
appeal  is  whether  the  court  correctly  found 
from  the  testimony  that  respondent,  Keith,  was 
a  purchaser  in  good  faith  for  value  prior  to 
maturity." 

It  appears  from  the  evidence  that  as  be- 
tween the  drawer  and  acceptor  of  the  Instm- 
ment  it  was  given  In  consideration  of  the  fa- 
tnre  delivery  of  goods.  It  also  aw>ear8  that 
after  the  respondent  purchased  the  instru- 
ment and  prior  to  its  maturity  a  portion  of 
the  goods  were  delivered  and  accepted  by  tbm 
appellants.  The  remainder  of  the  goods  were 
not  delivered  by  the  seller. 

(Titing  the  case  of  Gross  v.  Bennington,  52 
Wash.  417, 100  Pac.  846,  to  the  effect  that  an 
Indorsee  who  acquires  negotiable  paper  know- 
Ing  the  promisor  is  bankrupt  acquires  it  with 
notice  of  its  infirmity,  reliance  is  had  in  this 
case  upon  the  testimony  to  the  rffect  that  the 
respondent  knew  and  admitted  that  the  draw- 
er of  the  present  instrument  was  bankrupt. 
But  an  examination  of  the  proof  shows  he 
made  that  admission  with  reference  to  a  date 
some  two  months  after  he  purchased  the  in- 
strument. His  admission  was  of  a  date  he 
talked  with  the  deputy  prosecuting  attorney 
concerning  a  criminal  action  against  De  Wolf 
which  the  deputy  prosecuting  attorney  said 
was  about  the  middle  of  May,  1920,  some  two 
months  after  the  respondent  had  purchased 
the  paper  in  question. 

But  it  seems  to  us  to  be  needless  to  dlscnsa 
all  of  the  features  and  details  of  the  transac- 
tion brought  out  in  the  evidence  and  meik- 
tioned  in  the  argument.  EasentlaUy  they  are 
only  questions  of  fact   In  this  kind  of  a  < 
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It  is  not  80  much  a  question  of  knowledge  on 
the  part  of  the  Indorsee  of  clrcmnstances  that 
excite  suspicion,  but  the  test  Is:  Did  be  act 
tn  good  faith  7  Scandinavian- American  Bank 
T.  Johnston,  63  Wash.  18T,  115  Pac.  102.  Test- 
ed by  that  rule,  an  examination  of  the  evi- 
dence, in  the  light  of  the  respect  accorded  the 
opinion  of  the  Judge  who  tried  the  case,  sat- 
isfies us  that  the  judgment  should  be^  and  It 
is  hereby,  affirmed. 


(119  Wash.  605) 

PETERSON  et  ux.  v.  W.  C.  DAWSON  &  CO. 

(No.  16800.) 

(Supreme  Coart  of  Wasbincton.    April  10, 
1922.) 

Master  and  servant  <s=>234(i)— Longshoreman 
knowing  danger  held  guilty  «f  contributory 

negligence. 
Where  it  was  an  experienced  longshore- 
'taian's  duty  to  unhook  a  chain  from  each  load  of 
GTOsa-tiea  which  were  being  loaded  on  a  vessel 
by  means  of  winches,  and  be  noticed  that  'n 
particular  load  was  top  heavy;  and  therefore 
likely  to  fall  when  the  chain  was  removed  nn- 
leas  the  load  was  placed  on  its  side,  yet  he 
failed  to  direct  the  winchman  to  so  place  the 
load  and  it  fell  injnring  him,  he  was  guilty  of 
contributory  negligence. 

Department  1. 

Appeal  from  Superior  Clourt,  Pierce  Coun- 
ty; W.  D.  Askren,  Judge. 

Action  by  Wesley  B.  Peterson  and  wife 
against  W:  C.  Dawson  ic  Co.  E^m  an  or- 
der granting  a  nonsuit,  the  plaintiffs  appeaL 
Affirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellants. 
R.  S.  Holt,  of  Tacoma,  for  respondent 

BRIDGETS,  J.  Suit  for  personal  Injuries. 
The  plaintiff  was  a  longshoreman  of  consid- 
erable experience.  At  the  time  of  his  in- 
Jury  he  was  in  the  employ  of  the  defendant, 
which  was  engaged  In  loading  the  steamship 
Sudbury,  owned  by  it,  with  cross-ties.  These 
ties  were  brought  to  the  ship's  tackle  on 
scows.  A  chain  would  be  stretched  out  and 
ties  put  on  it,  and  then  the  chain  would  be 
drawn  up  tight  and  its  two  ends  hooked  onto 
the  ring  at  the  end  of  the  ship's  tackle,  and 
tbus  the  load  would  be  carried  to  the  deck 
of  the  ship  and  lowered  into  the  hold  by 
means  of  winches  operated  on  the  deck  of 
the  vesseL     Peterson  with  his  companions. 


was  at  work  In  the  hold  of  the  vessel.  It 
was  their  duty,  as  a  load  of  ties  would  come 
to  them,  to  remove  the  chain  and  attach  it 
to  the  tackle  in  order  that  It  might  be  re- 
turned for  another  load,  and  distribute  the 
ties  evenly  throughout  the  vessel.  Usually 
the  ties  were  loaded  four  wide  and  five.  high. 
There  were,  however,  many  exceptions  to 
the  rule.  The  particular  load  which  injured 
Peterson  was  only  two  ties  wide  and  seven 
high,  thus  making  It  top-heavy.  As  this  load 
was  being  lowered  Into  the  ship  Peterson 
noticed  its  peculiar  defects.  He  observed 
Just  how  many  ties  there  were  In  the  load, 
that  It  had  a  base  of  only  two  ties  and  was 
seven  high,  and  appreciated  that  there  might 
be  some  danger  of  the  ties  falling  when  the 
chain  was  removed.  Two  of  the  workmen 
held  up  the  pUe  while  Peterson  unhooked 
the  chain  from  the  tackle,  and  pulled  It  out 
from  under  the  load.  He  was  the  act  of 
hooking  the  released  chain  onto  the  cable 
when  the  ties  toppled  over  and  Injured  him. 
The  trial  court  granted  a  nonsuit,  and 
Judgment  was  entered  dismissing  the  action. 
The  plaintiffs  have  appealed. 

We  are  satisfied  the  Judgment  must  be 
sustained.  If  it  be  conceded  that  this  load 
of  ties  was  improperly  and  dangerously  load- 
ed, Peterson  knew  that  tB.ct  as  well  as  any 
one  else.  He  knew  that  its  base  was  too 
narrow,  and  that  the  pile  was  too  high,  and 
that  It  was  top-heavy,  and  likely  to  fall.  It 
was  his  duty  to  keep  these  facts  In  mind 
while  he  was  removing  the  chain.  In  per- 
forming that  act  and  attaching  the  chain 
to  the  cable  It  was  not  necessary  that  he  be 
within  the  reach  of  danger.  The  winch- 
man,  or  some  person  giving  signals  to  him, 
was  at  all  times  within  view  of  those  un- 
loading the  ties,  and  the  appellant  and  his 
companions  had  a  right,  and  It  was  their 
duty  to  give  any  signals  which  might  be 
proper  or  necessary  in  safely  carrying  on 
their  work.  The  appellant  knew  the  ties 
were  liable  to  fall  over,  and,  having  that 
knowledge,  it  was  not  only  his  privilege,  but 
his  duty,  to  so  direct  the  winchman  that 
the  load  could  be  placed  on  Its  side,  and 
thus  the  chain  removed  without  the  slight- 
est danger.  It  is  manifest  from  a  reading 
of  the  record  that  Peterson  was  guilty  of 
negligence  which  materially  contributed  to 
the  Injury. 
Judgment  affirmed. 


PARKER,    O.    J.,    and 
TOL.MAN,  JJ.,  concur. 


MITOHEIX    and 
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STATE  V.  HART.    (No.  16830.) 

(Supreme  Court  of  Washington.    April  11, 
1922.) 

1.  Rape  ^=359(20,  21)— Admlttlon  of  attempt 
not. shown  to  have  occurred  at  date  elected 
by  state  Insufficient  to  warrant  submission  of 
attempt. 

Where  the  prosecuting  witness  testified  to 
several  completed  acts  of  carnal  knowledge,  and 
the  state  elected  to  stand  on  one  of  them,  evi- 
dence of  an  admission  by  defendant  of  an  at- 
tempt to  commit  the  offense  charged,  the  place 
or  time  of  which  did  not  appear,  did  not  war- 
rant an  instruction  submitting  the  ofFense  of 
an  attempt  to  commit  the  crime  charged,  not- 
withstanding Rem.  Code  1915,  f  2060,  pro- 
viding that  the  precise  time  need  not  be  stated, 
etc. 

2.  Indictment  ud  Information  ®=»I6»— Gen- 
eral denial  and  alibi  proper  under  plea  of  not 
guilty. 

A  general  denial,  supplemented  by  an  alibi, 
is  a  proper  procedure  under  the  general  issue 
of  not  guilty. 

3.  Criminal  law  «=3678(4)— Eleotion  waives 
other  acts,  and  also  waives  proof  of  attempt 
not  ooourring  at  date  elected. 

An  election  by  the  state  to  rely  on  one  of 
the  offenses  shown  by  its  evidence  waives,  as  a 
basis  for  a  conviction,  all  other  similar  acts 
disclosed  by  the  proof,  and  likewise  waives  all 
proof  of  an  attempt  to  commit  the  crime  charg- 
ed, unless  the  proof  tends  to  show  that  the 
attempt  occurred  on  the  date  specified  iu  the 
state's  election. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
B.  M.  Card,  Judge. 

Charles  Hart  waa  convicted  of  attempted 
carnal  knowledge  of  a  female  child,  and  be 
appeals.  Reversed  and  remanded,  with  direc- 
tions. 

Albert  D.  Martin  and  Wm.  B.  Bell,  both  of 
Seattle,  for  appellant 

Malcolm  Douglas  and  Bert  C  Boss,  both 
of  Seattle,  for  the  State. 

MITCHELL,  J.  The  appellant  was  charg- 
ed by  an  Information  with  the  crime  of  car- 
nal knowledge  of  a  female  child  not  his 
wife.  He  was  by  a  Jury  found  guilty  of  at- 
tempted carnal  knowledge  of  the  girl,  and 
has  appealed. 

We  shall  notice  only  two  assignments  of 
error:  (1)  The  giving  of  an  Instruction;  and 
(2)  the  denial  of  a  motion  for  a  new  trial. 

The  prosecuting  witness  testified  that  the 
appellant  had  sexual  intercourse  with  her  on 
four  occasions:  About  March  12,  1920; 
March  19,  1920;  April  20  to  25,  |1920;  and 
June  7, 1920.  The  acts  occurred  at  different 
places,  the  last  one  at  3410  Albion  place,  Se- 
attle.   It  appears  that  she  testified  fully  and , 


frankly  that  each  transaction  was  a  com- 
pleted act.  She  did  not  mention  any  other 
occasion,  nor  did  she  testify  that  he  attempt- 
ed to  have  sexual  intercourse  with  her  at 
any  time  that  he  did  not  fully  accomplish 
his  purpose.  Another  witness  for  the  state, 
one  Harry  A.  Cook,  testified  that,  after  the 
appellant  was  apprehended,  he  was  present  at 
an  office  at  the  police  headquarters  building 
when  a  representative  of  the  prosecuting  at- 
torney's office  questioned  the  appellant  con- 
cerning the  complaint  against  him,  and  that 
the  appellant  denied  the  accusation,  but  lat- 
er admitted  he  had  attempted  sexual  inter- 
course with  the  girl.  At  the  close  of  the 
state's  case,  upon  motion  of  counsel  for  the 
appellant,  the  state  elected  to  stand  upon 
the  act  testified  to  have  occurred  on  June  7. 

The  defense  was  a  denial  of  any  Improp- 
er relations  with  the  prosecutrix,  and  an  ali- 
bi. There  was  an  abundance  of  evidence  to 
support  the  alibi,  but  It  of  course  was  a  mat- 
ter for  the  Jury. 

[1]  After  Instructing  the  Jury  generallyr 
including  the  law  upon  the  subject  of  the 
crime  charged,  the  court  submitted  to  them 
the  lesser  otTense  of  attempt  to  commit  the 
crime  charged.  The  Instruction  was  as  fol- 
lows: 

"An  act  done  with  intent  to  commit  a  crime, 
and  tending,  but  failing,  to  accomplish  it,  is 
an  attempt  to  commit  that  crime.  Every  per- 
son who  shall  do  any  act  with  intent  to  com- 
mit the  crime  of  carnal  knowledge  of  a  child, 
and  tending,  but  failing,  to  accomplish  it,  shall 
be  guilty  of  the  crime  of  attempted  caimal 
knowledge  of  a  child." 

The  giving  of  this  Instruction,  duly  except- 
ed to,  is  one  of  the  errors  assigned.'  Cer- 
tainly there  is  no  testimony  in  the  case  show- 
ing anything  but  completed  acts  of  sexual 
relations,  other  than  the  testimony  of  Har- 
ry A.  Cook ;  and  his  testimony  as  to  the  ad- 
mission made  by  the  appellant  does  not  In- 
vest that  admission  with  the  remotest  Idea 
of  eitlier  place  or  time.  If  the  testimony  bad 
l>een  that  the  appellant  had  admitted  be  made 
an  attempt  on  June  7,  1020,  or  at  the  place 
the  girl  testified  the  completed  act,  relied  oo 
by  the  state,  took  place,  the  instruction  would 
be  differently  circumstanced;  but,  as  the 
case  Vras  made,  the  state  having  dected  to 
stand  upon  that  date  as  the  time  of  the  of- 
fense for  which  a  conviction  was  asked,  and 
she  having  testified  as  to  the  place,  the  In- 
struction was  erroneous. 

[2]  Section  2060,  Rem.  Code,  provides  that 
the  precise  time  when  the  crime  was  commit- 
ted need  not  l>e  stated,  but  It  may  be  alleged 
to  have  been  committed  at  any  time  before 
the  date  of  the  signing  of  the  indictment  or 
filing  of  the  information,  and  within  the 
time  an  action  may  be  commenced  therefor. 
But  there  is  the  added  qualification  contain- 
ed In  the  section  of  an  exception  where  the 
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time  1b  a  material  ingredient.  However,  the 
proposition  presented  In  this  case  is  one  of 
proof,  and  not  of  pleading.  It  is  a  question 
of  proof  In  a  case  where  the  defense  is  a  gen- 
eral denial,  supplemented  by  that  of  an  alibi, 
which  is  always  a  proper  procedure  under 
the  general  issue  of  "not  gailty."  In  the 
case  of  State  t.  Moss,  73  Wash.  430, 131  Pac. 
1132,  which  was  a  prosecution  for  adultery, 
wherein  a  number  of  acts  were  shown,  and 
wherein  there  was  no  defense  of  alibi,  the 
court,  after  finding  there  had  been,  in  legal 
effect,  an  election  by  the  state  to  rely  on  a 
particular  act  for  a  convictloD,  said: 

"While  under  Rem.  &  Bal.  Code,  {  2060,'  the 
precise  time  at  which  the  crime  was  committed 
need  not  be  stated  In  the  indictment  or  in- 
formation, but  may  be  placed  at  any  time  prior 
to  the  finding  of  the  indictment  or  filing  of  the 
information  within  the  time  in  which  the  ac- 
tion may  be  commenced,  and  while  this  latitude 
la  usually  allowable  both  in  allegation  and 
proof,  still  when  an  election  is  made,  on  proof 
of  several  acts,  to  rely  upon  an  act  committed 
at  a  specific  time,  the  accused  can  only  be  con- 
victed of  the  specific  act  constituting  the  of- 
fense committed  at  about  that  time  and  in- 
tended to  be  80  designated  and  distinguished 
from  other  acts  in  evidence." 

The  case  of  State  v.  King,  50  Wash.  312, 
97  Pac.  247,  16  Ann.  Cas.  322,'  is  in  point. 
The  defendant  had  been  convicted  of  the 
crime  of  obtaining  money  under  false  pre- 
tenses. The  defense  was  an  alibi.  The  Jury 
were  Instructed: 

"I  will  say  in  that  connection  that  the  exact 
date  is  immaterial.  It  does  not  make  any  dif- 
ference so  far  as  the  crime  is  concerned  if  the 
defendant  committed  the  crime  as  charged  at 
any  time  within  the  period  of  three  years  prior 
to  the  time  the  information  was  filed.    •    •    •  " 

'  Upon  holding  the  Instruction  to  be  mis- 
leading and  erroneous.  It  was  said: 

"The  witnesses  for  the  state  had  fixed  the 
date  when  the  crime  was  committed  as  being 
between  the  12th  and  15th  day  of  February, 
1907.  The  defense  was  that  the  defendant  was 
not  the  person  who  obtained  the  money,  and 
that  he  was  sick  at  home,  unable  to  leave  his 
room  between  those  dates.  The  time  of  the 
commission  of  the  crime  was  therefore  clearly 
material.  There  are  many  cases  where  no  is- 
sue is  based  upon  the  time  when  the  crime 
was  committed.  In  such  cases  this  instruction 
would  be  correct,  but  was  misleading  and  er- 
roneous in  this  case  because  the  time  was  de- 
finitely fixed  by  the  state,  and  the  defense  of  an 
alibi  was  based  upon  that  time.  It  Is  dlfflcnlt 
to  Imagine  a  case  where  the  time  of  the  com- 
mission of  a  crime  is  not  material  to  the  de- 
fense of  allU." 


The  case  of  State  v.  Morden,  87  Wash.  465, 
151  Paa  832,  Is  to  the  same  efTect.  It  was  a 
case  of  rape,  In  which  the  prosecuting  wit- 
ness definitely  fixed  the  exact  date  of  the 
offense  on  a  day  when  she  was  working  for 
the  defendant  on  his  premises,  and  the  de- 
fendant undertook  to  establish  an  alibi  for 
the  prosecutrix  by  showing  she  was  not 
working  for  the  defendant,  nor  on  bis  prem- 
ises, on  that  day.  The  jury  were  instructed 
that  the  date  charged  was  not  a  material  al- 
legation, and  that  it  was  enough  for  the 
state  to  prove  any  other  day,  on  or  about 
that  date,  within  three  years.  This  court 
held  the  Instruction  was  wrong  and  reversi- 
ble.   It  was  said: 

"The  time  diarged  was,  therefore,  as  clearly 
material  as  it  would  have  been  had  the  defense 
been  an  alibi." 

The  case  of  State  r.  King,  supra,  was  re- 
lied on,  and,  continuing,  it  was  said: 

"In  all  reason,  as  it  seems  to  us,  it  is  just 
as.  difficult  to  imagine  a  case  where  the  defense 
is  that  the  victim  of  a  personal  assault  was 
not  present  at  the  time  and  place  when  the 
assault  must  have  been  committed,  if  at  all, 
in  which  the  time  of  the  commission  of  the  of- 
fense would  not  be  material  to  such  a  defense. 
While  under  the  statute.  Rem.  &  Bal.  Code,  i 
2060  (P.  C.  135,  i  1025),  it  is  not  essential  that 
the  predse  time  of  the  offense  charged  be  al- 
leged in  the  indictment  or  information,  the 
question  here  presented  is  not  one  of  allega- 
tion, but  of  proof  and  of  the  necessity  for  an 
instruction  applicable  to  the  proof." 

[3]  It  would  be  entirely  irregular  and 
without  reason  to  say  the  rule  Is  applicable 
to  the  offense  charged  and  not  appliciCble  to 
the  crime  of  an  attempt  to  commit  that  of- 
fense. The  effect  of  an  election  on  the  part 
of  the  state  is  to  waive,  as  a  basis  upon 
which  a  conviction  shall  primarily  rest,  all 
other  similar  acts  disclosed  by  the  proof.  It 
must  be  held  that  it  likewise  effectuates  a 
waiver  of  any  and  all  proof  of  an  attempt  to 
commit  the  crime  charged,  unless  such  proof 
tends  to  show  that  the  attempt  occurred  on 
the  day  specified  in  the  state's  election. 
There  was  no  such  proof  in  this  case,  and 
hence  the  instruction  complained  of  should 
not  have  been  given. 

The  motion  for  a  new  trial  should  have 
been  granted.  Otir  conclusion  does  away 
with  any  necessity  to  discuss  other  assign- 
ments of  error. 

Reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

PARKBR,  C.  J.,  and  TOLMAN  and 
BRIDGES,  JJ.,  concnr. 
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STATE  V.  WHITE.     (N*.    16809.) 

(Supreme  Conrt  of  Washington.    AprQ  11, 
1922.) 

Bastards  <S=392— Denial  of  n%w  trial  held  not 
to  be  disturbed  on  the  showing  made. 
Evidence  on  a  motion  for  a  new  trial  of  a 
proceeding,  under  Laws  1919,  p.  709,  to  adjudge 
defendant  the  father  of  an  illegitimate  child  for 
newly  discovered  evidence,  hela  not  to  warrant 
the  Supreme  Court  in  interfering  with  the  dis- 
cretion of  the  trial  court  in  denying  a  new 
trial. 

Departitfent  2. 

Appeal  from  Superior  Court,  Columbia 
County;    Chester  F.  &UUer,  Judge. 

Proceeding  by  the  State  against  Floyd 
White.  From  an  adverse)  Judgment,  de- 
fendant appeals.    Affirmed. 

Leon  B.  Kenworthy,  of  Dayton,  for  ap- 
pellant. 

Hardy  B.  HanAn  and  A.  F.  Appletoo,  both 
of  Dayton,  for  the  State. 

HOVBY,  J.  The  appellant  was  adjudged 
to  be  the  father  of  an  illegitimate  child  in 
a  proceeding  brought  under  the  provisions  of 
chapter  203  of  the  Laws  of  1919.  The  case 
was  tried  to  a  Jury,  and  the  court  entered  a 
Judgment  requiring  the  payment  of  certain 
sums  as  provided  in  the  act. 

No  useful  purpose  will  be  served  by  recit- 
ing the  evidence.  It  is  ample  to  sustain  the 
Judgment  rendered. 

The  question  presented  op  this  appeal  Is 
the  refusal  to  grant  a  new  trial  upon  newly 
discovered  evidence. , 

The  parties  live  In  Dayton,  and  the  child 
was  bom  In  Lewiston, .  Idaho,  and  after  the 
Judgment  was  rendered  counsel  for  appel- 
lant discovered  that  the  complaining  witness 
had  given  the  name  of  a  man  other  than  the 
appelant  as  the  father  of  the  child.  The 
man  bearing  the  other  name  did  not  live  In 
Dayton,  but  had  resided  for  a  short  time  In 
Walla  Walla.  The  aflSdavIts  do  not  assert 
that  the  complaining  witness  was  ever  known 
to  be  in  the  company  of  the  other  man.  Coun- 
ter affidavits  were  filed  by  the  state  In  one 
of  which  the  complaining  witness  says  that 
she  adopted  the  other  name  for  the  purpose 
of  shielding  the  appellant,  who  was  unmar- 
ried at  the  time,  and  In  the  hope  that  appel- 
lant would  marry  her.  There  are  some  In- 
consistmcies  in  her  statements  which  might 
influence  the  trial  of  the  action,  but  the 
granting  of  a  new  trial  is  so  much  within 
the  discretion  of  the  trial  court  that  we 
cannot  say  that  the  showing  made  would 
Justify  this  court  in  interfering  with  the 
discretion  as  exercised  in  this  case. 

The  Judgm^it  Is  affirmed. 

PARKER,  a  J.,  and  MAIN  and  HOD- 
OOMB,  JJ.,  concur. 


OU  Wash,  nz) 
COHEN  V.  ROBINSON.     (No.   16957.) 

(Supreme  Court  of  Washington.    April  S, 
1922.) 

1.  Principal  and  agent  iS=»76(l)  —  Principal 
held  to  have  waived  right  to  recover  fron 
agent  less  on  goods  purchased  withoat  aa- 
thorlty. 

Where  an  agent  bought  for  his  principal  a 
number  of  muskrat  skins  without  authority  to 
do  80,  and  the  principal,  after  learning  that  the 
agent  had  instructed  the  dealer  from  whom  be 
bought  to  resell  them  at  a  profit,  if  pcasible,  di- 
rected the  skins  to  be  shipped  to  the  principal, 
and,  after  holding  them  six  months,  sold  them 
at  a  loss,  without  indicating  an  intention  to  hold 
the  agent  liable  therefor  until  ia  the  agent's  ac- 
tion ^or  salary,  more  than  a  year  after  the 
transaction,  the  principal  bad  waived  his  right 
to  charge  the  loss  against  the  agent 

2.  Estoppel  «=953— Waivor  Is  queotioa  of  in- 
tention. 

Waiver  is  a  question  of  intention,  so  that 
each  case  is  a  law  unto  itself. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Walter  M.  French,  Judge. 

Action  by  S.  H.  Cohen  aginst  R.  S.  Robin- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.    AfBrmed. 

Geo.  H.  King  and  M.  H.  Van  Nuys,  both 
of  Seattle,  for  appellant, 

Philip  Tworoger,  of  Seattle,  fcr  respcwd- 
ent 

MITCHELL,  J.  For  a  number  of  years 
the  defendant,  a  fur  dealer  of  Winnipeg, 
Canada,  employed  the  plaintiff  as  his  agent 
in  Seattle  for  the  buying  of  furs.  On  Feb- 
ruary 5,  1921,  this  action  was  commenced  to 
recover  for  the  agent's  unpaid  salary  from 
May  15,  1920,  to  October  16,  1920.  In  his 
answer  the  defendant  denied  the  agency  for 
the  period  mentioned,  and,  among  other 
things,  affirmatively  set  up  a  counterclaim 
for  damages,  in  that  in  March,  1920,  contra- 
ry to  instructions,  plaintiff  as  agent  purchas- 
ed certain  furs  on  which  the  defendant  sus- 
tained a  loss.  This  was  denied  by  a  r^ly. 
On  the  trial  of  the  case  the  defendant  ad- 
mitted the  agency  and  salary  for  the  period 
covered  by  the  complaint,  and  that  it  had  not 
been  paid,  whereupon  the  case  was  tried, 
without  a  Jury,  on  the  counterclaim.  From 
findings,  conclusions,  and  Judgment  against 
the  defendant  he  has  appealed. 

The  only  loss  claimed  to  have  been  sus- 
tained was  on  722  muskrat  skins  Included  in 
the  purchase.  It  appears  that  on  March  15, 
1920,  appellant  by  wire  directed  his  agent 
not  to  buy  any  more  furs  without  instruc- 
tions. Contrary  thereto,  the  agent  agreed  to 
buy  a  quantity  of  furs  fr<Hn  a  Seattle  dealw 
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on  or  about  March  23,  1920.  On  March  26 
the  agent  paid  for  the  goods,  telegraphed 
that  he  had  made  the  purchase,  and  wrote 
to  the  appellant,  Inclosing  the  invoice  of  the 
goods  purchased,  stating  that  be  could  not 
resist  buying,  as  he  thought  it  a  good  buy, 
and  that  he  tried  to  get  an  option  to  pur- 
chase, but  could  not  do  so.  On  the  next  day, 
March  27,  he  received  a  night  letter  from 
the  appellant,  saying  he  did  not  want  the 
goods,  that  he,  the  agent,  had  bought  them 
against  instructions,  and  to  cancel  the  deaL 
On  that  day,  answering  the  night  letter,  the 
respondent  wrote  to  the  appellant,  saying 
he  was  sorry  about  the  matter,  and  further 
stated:  • 

"I  didn't  cancel  the  deal,  as  I  had  already 
paid  him  yesterday;  even  I  hadn't  have  paid 
Woodruff,  I  wouldn't  have  canceled  anyhow, 
because  that  would  queer  us  from  doing  busi- 
ness. I  am  leaving  the  goods  with  Woodruff, 
and  told  him  to  try  and  get  us  a  little  profit; 
he  has  another  300  rats  a  little  better  than 
ours  he  wants  $3  each.  I  am  satisfied  that  the 
722  rats  were  bought  about  15  per  cent,  cheap- 
er than  Tacoma  sale.  Another  reason  prompt- 
ed me  to  buy  those  rats  was,  I  was  informed 
around  town  that  rats  is  holding  up  well,  and 
I  was  afraid  of  losing  the  chance,  so  I  dosed 
the  deal." 

Upon  receipt  of  this  letter  appellant  on 
March  81  telegraphed  that  the  furs  be  ship- 
ped to  Winnipeg.  They  were  promptly  ship- 
ped as  ordered.  On  that  same  day,  March 
31,  1920,  the  appellant  wrote  to  the  respond- 
ent, among  other  things,  as  follows: 

"I  am  rather  surprised,  after  you  found  you 
couldn't  cancel  Woodruffs  deal,  or  didn't  care 
to  do  so,  that  you  held  the  goods  back  with- 
out any  instructions  to  do  so.  *  •  *  If  in 
yoor  opinion  there  was  a  possibility  of  selling 
the  goods  favorably  at  Seattle,  it  appears  to 
me  the  first  thing  you  should  have  done  was 
to  wire,  asking  me  whether  such  action  would 
meet  with  my  views.    •    •    • " 

— and  further  In  the  same  letter,  as  follows: 

"I  will  advise  you  just  as  soon  as  I  am  open 
for  any  more  goods  which  I  hope  will  be  in 
about  thirty  days.  Meantime,  if  anything  really 
special  turns  up,  you  can  submit  it  to  me,  but 
in  no  case  buy  anything  at  any  price  without 
submitting." 

[1]  After  receipt  of  the  goods  in  Winnipeg 
the  appellant  held  them  until  October,  1920, 
and  sold  them  at  a  loss,  which  be  now  seeks 
to  recover  from  his  agent  While  it  is  quite 
true,  because  of  the  character  of  the  agency, 
the  appellant  was  bound  to  stay  by  the  con- 
tract of  purchase,  it  Is  significant  that  so 
far  as  any  liability  of  the  agent  was  con- 
cerned there  never  was  any  claim  or  sugges- 
tion by  the  appellant  that  he  would  hold  the 


agent  responsible  for  any  loss,  although  the 
agency  continued  for  six  or  seven  months 
thereafter.  Upon  learning  that  the  agent,' 
because  of  the  night  letter  to  cancel  the  or- 
der, had  instructed  the  dealer  in  Seattle 
from  whom  the  goods  were  purchased  to  sell 
them  at  a  profit,  the  appellant  ordered  them 
shipped  to  Winnipeg.  That,  of  course,  be 
had  the  right  to  do,  because  they  were  bis 
goods,  but  it  is  worthy  of  consideration  in 
connection  with  appellant's  conduct,  Inclicat- 
Ing  Implied  ratification,  or,  rather,  waiver  of 
any  claim  against  the  agent  in  case  any  loss 
was  suffered.  For  the  same  purpose  It  is 
to  be  noticed  that  other  furs  in  the  same 
purchase  were  in  no  way  accounted  for  or 
subsequently  mentioned  by  the  appellant.  If 
sold  at  a  profit,  he  kept,  it,  and  seeks  to 
charge  the  loss  on  the  rat  skins  to  his  agent. 
On  selling  the  rat  skins  in  October,  1920, 
he  did  not  then  advise  the  respondent  of  his 
loss,  nor  at  any  time  or  in  any  manner  claim 
or  pretend  any  liability  against  the  respond- 
ent until  his  answer  in  this  lawsuit  which 
was  verified  by  him  on  May  2,  1921,  more 
than  a  year  after  the  transaction,  and  more 
than  six  months  after  he  knew  what  his  loss 
was. 

There  Is  in  the  case  no  daim  of  fraud  on 
the  part  of  the  agent,  nor  anything  other 
than  good  faith  on  his  part  in  making  the 
purchase.  Unquestionably  he  thought,  al- 
though disobeying  instructions,  that  he  was 
making  a  good  deal  for  his  principal;  and, 
while  that  would  not  absolve  him  from  lia- 
bility, yet  we  think  the  conduct  of  the  appel- 
lant upon  learning  all  the  facts,  including 
his  long  silence  as  to  any  responsibility  of 
the  respondent,  broken  only  in  the  lawsuit 
against  him,  does  relieve  the  agent.  Some 
contention  is  made  that  the  respondent  is 
not  x)«rmitted  to  rely  upon  the  doctrine  of 
ratification,  as  it  was  not  pleaded,  but,  let 
that  be  as  it  may,  we  have  considered  in 
reaching  our  conclusion  only  the  testimony 
introduced  by  the  appellant,  together  with  a 
portion  of  that  on  behalf  of  the  respondmt 
that  was  neither  objected  to  nor  disputed. 

[2]  A  number  of  authorities  are  cited  In 
the  respective  briefs,  which  are  not  specially 
helpful  here  other  than  to  observe  they  all 
lead  to  the  well-settled  rule,  tersely  stated 
in  appellant's  brief,  that  "waiver  is  a  ques- 
tion of  intention."  That  is,  each  case  is  one 
unto  Itself.  Tested  by  that  rule,  we  conclude 
the  trial  court  reached  and  adopted  the  prop- 
er findings,  conclusions,  and  Judgment  in  this 
case. 

Affirmed. 

PARKBR,  a  J.,  and  BOWSI  and  FUIr 
LEBTON,  JJ.,  concur. 
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DAVIS  V,  THURSTON   COUNTY. 

(No.  16789.) 

'Supreme  Conrt  of  Wasbiogton.    AprD  5, 
1922.) 

1.  Pleading  <s=3l80(2)— Reply  alleaing  Inability 
to  complete  work  In  time,  and  waiver  thereof, 
held  not  Inconsistent  with  oomplaint  alleg-' 
Ing  refusal  to  permit  oompletlon  of  contract. 

Where  the  complaint  sought  damages  for  a 
county's  refusal  to  permit  plaintiS  to  complete 
his  contract  to  construct  a  bridge,  and  the  an- 
swer allc^d  that  he  did  not  complete  the  con- 
tract within  the  time  required,  but  abandoned 
it,  a  reply  excusing  delay  and  claimlog  a  waiver 
by  the  coiinty  of  the  requirement  as  to  time 
was  not  inconsistent  with  the  complaint 

2.  Bridges  ^=320(6)— Evidence  of  oausee  «f 
delay  held  admissible  to  disprove  charge  of 
abandonment  of  oontraot. 

Where  an  answer  in  a  contractor's  action 
to  recover  for  refusal  to  permit  him  to  complete 
his  contract  for  the  construction  of  a  bridge 
charged  that  the  contractor  had  abandoned  bis 
contract  after  failing  to  complete  the  work  in 
the  time  required,  and  there  was  evidence  to 
sustain  the  allegations  of  the  reply  showing  a 
waiver  by  the  county  of  the  time  limit,  evidence 
on  behalf  of  plainUff  showing  the  delay  was 
caused  by  high  water  and  by  inability  to  pro- 
care  cement  was  admissible  as  tending  to  dis- 
prove abandonment  of  the  contract. 

3.  Trial  <s=>25l  (9)— Instruction  allowing  lost 
profits  M  contract  Is  erroneous  where  oom- 
plaint did  not  seek  recovery  therefor. 

Ii(  an  action  by  a  contractor  to  recover 
damages  for  the  refusal  of  the  county  to  permit 
him  to  complete  his  contract,  where  the  com- 
plaint did  not  seek  recovery  for  the  profits  he 
would  have  made  under  the  contract,  an  in- 
struction allowing  the  recovery  of  such  profits 
in  addition  to  other  elements  of  damage  was 
erroneous. 

4.  Damages  ®=3l24(3)— Measure  of  damages 
for  owner's  refusal  to  permit  oompletlon  of 
oontraot  Is  n»t  expenditure  under  the  oon- 
tract. 

Where  the  owner  refuses  to  permit  a  con- 
tractor to  complete  his  contract  after  he  had 
performed  part  of  the  work,  he  may  recover 
the  proportion  of  the  contract  price  due  for 
the  work  performed,  not  the  amount  expended 
by  him  before  performance  was  interrupted. 

Department  1. 

Appeal  from  Superior  Court,  Thurston 
County;    D.  P.  Wright,  Judge. 

Action  by  W.  H.  Davis  against  Thurston 
County,  a  municipal  corporation.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed,  and  remanded  for  new  trial. 

R.  R.  FuUerton  and  Thos.  L.  O'Leary, 
both  of  Olyiupia,  for  appellant. 

Troy  &  Sturdevant  and  Geo.  F.  Tantis, 
all  of  Olympia,  for  resiwndent 


BRIDOFS,  J.  Suit  for  damages  growinx 
out  of  a  contract  for  the  constructlOTi  of  a 
county  bridge. 

On  August  16,  1920,  the  plaintiff  and  de- 
fendant entered  Into  a  written  contract  by 
the  terms  of  which  the  former  was  to  con- 
struct a  certain  small  bridge  for  the  latter, 
for  which  he  was  to  be  paid  $1,675,  and  the 
bridge  was  to  be  completed  by  September 
18th  of  that  year.  The  complaint,  after  al- 
leging the  contract,  set  out  that,  while  plain- 
tiff was  proceeding  with  the  work  of  con- 
structing the  bridge,  defendant  ejected  him 
from  the  premises,  and  refused  to  permit 
him  to  complete  the  work,  and  made  a  c<xi- 
tract  with  other  parties 'for  the  work;  that 
he  was  at  all  times  ready,  willing,  and  able 
to  construct  the  bridge  according  to  the 
terms  of  the  contract;  that  he  had  expended 
a  large  sum  of  money  in  doing  such  of  the 
work  as  be  had  performed  when  he  was 
stopped,  and  that  he  had  been  damaged  in 
the  sum  of  $1,575.  The  first  portion  of  the 
answer  was  in  substance  a  general  daiial. 
There  was  a  first  affirmative  defense  which 
alleged  that  the  plaintiff  failed  and  refused 
to  build  the  bridge  according  to  the  terms 
of  the  contract,  but  on  the  contrary  abandon- 
ed the  work,  and  for  those  reasons,  and  after 
the  time  provided  in  the  contract  for  the 
completion  of  the  bridge,  the  defendant  let 
a  contract  to  other  parties  to  build  it.  A 
second  afilrmative  defense  alleged  that  such 
of  the  work  as  the  plaintiff  did  before  aban- 
doning it  was  not  in  accordance  with  the 
contract  or  the  plans  and  specifications,  and 
that  such  work  was  done  in  a  careless!  and 
negligent  manner,  and  that  the  plaintiff 
did  not,  in  good  faith,  attempt  to  perform 
bis  contract  The  reply  admitted  that  the 
bridge  was  not  built  within  the  time  pro- 
vided In  the  contract,  but  alleged  that  the 
defendant  had  waived  the  time  of  completion, 
and  denied  that  the  work  had  beoi  careless- 
ly or  negligently  done.  It  further  alleged 
that  the  plaintiff  was  delayed  in  the  work 
he  had  done  on  the  bridge  by  bia  inability 
to  obtain  cement  and  because  of  high  waters 
in  the  stream  which  was  being  bridged. 

There  was  a  verdict  by  the  Jury  in  favor 
of  the  plaintiff  in  the  sum  of  $1,575.  Later 
the  plaintiff  elected  to,  and  did,  waive  any 
amount  of  the  verdict  in  excess  of  $1,271. 
A  judgment  was  entered  on  the  verdict  in 
that  sum.  In  its  appeal  the  defendant  has 
ral-sed  many  questions. 

[1]  1.  Appellant  (outbids  that  the  com- 
plaint and  reply  are  Inconsistent,  in  that  the 
former  is  based  solely  upon  the  idea  that  the 
respondent  was  entitled  to  recover  damages 
because  the  appellant  refused  to  permit  him 
to  complete  his  contract  whereas  the  bur- 
den of  the  reply  is  tliat  he  was  delayed  In 
the  completion  of  his  contract  and  unable 
to  finish  the  bridge  within  the  time  provided 


$=»For  other  cases  sea  same  topic  and  KEY-NUMBER  In  all  Key-Numberad  Digests  and  Indexes 


Digitized  by 


Google 


Wash.) 


DAVIS  V.  THURSTON  OO0NTT 

(205  P.) 


841 


In  the  contract  because  of  Inability  to  get 
certain  building  materiala,  and  because  of 
hlgb  waters  in  the  stream.  We  do  not  think 
there  Is  any  material  variance.  The  plaln- 
tiif  is  still  seeking  to  recoTcr  for  the  reasons 
alleged  in  his  complaint.  The  reply  is  merely 
in  response  to  the  allegations  of  the  answer 
alleging  that  the  respondent  did  not  com- 
plete the  bridge  within  the  contract  period, 
but,  on  the  contrary,  abandoned  the  work, 
and  that  sncb  work  as  he  did  was  not  in 
accordance  with  the  terms  of  the  contract, 
and  was  not  done  in  good  faith. 

[2]  2.  The  respondent  testlSed  that  he  was 
delayed  in  the  construction  of  the  bridge, 
and  was  unable  to  finish  it  within  the  con- 
tract period  because  of  high  waters  and  In- 
ability to  obtain  cement  All  of  this  char- 
acter of  testimony  was  received  over  the 
constant  objections  of  the  appellant  We 
think  the  court's  ruling  was  right  It  may 
be  the  rule  that  the  respondent  could  not 
excuse  the  failure  to  build  the  bridge  within 
the  contract  time  because  of  high  water 
and  lack  of  cement,  but  this  testimony  was 
not  offered  or  received  for  this  purpose. 
There  being  some  proof  tending  to  show  that 
time  had  been  waived,  this  testimony  was 
admissible  as  tending  to  disprove  appellant's 
allegations  that  respondent  had  not  proceed- 
ed in  good  faith  and  had  abandoned  the 
work. 

3.  The  appellant  also  contends  that  its 
motions  for  nonsuit  and  for  judgment  not- 
withstanding the  verdict  should  have  been 
granted.  It  charges  that  there  was  not  suf- 
ficient proof  that  the  plaintiff  had  filed  his 
claim  with  the  appellant,  as  provided  by 
law.  We  think,  however,  that  the  admissions 
in  the  answer  relieved  the  respondent  of 
such  proof.  It  is  also  said  that  tbe  motions 
should  have  been  granted  because  the  testi- 
mony shows  the  respondent  abandoned  the 
contract,  and  that  he  did  not  in  good  faith 
attempt  to  perform  it  even  If  he  had  not 
abandoned  it.  We  cannot  agree  with  these 
contentions.  There  was  ample  testimony 
to  carry  the  case  to  the  jury,  to  the  effect 
that  the  appellant  had  waived  the  provi- 
sions of  the  contract  concerning  the  time  for 
the  completion  of  the  bridge,  and  that  the 
respondent  was  able  and  willing  to  construct 
the  bridge  in  accordance  with  the  contract, 
and  that  he  had  not  abandoned  the  proposi- 
tion, or  failed  in  good-faith  performance. 
These  questions  were  all  matters  to  be  sub- 
mitted to  the  jury  upon  proper  Instructions. 
If,  as  tbe  testimony  tended  to  show,  although 
stoutly  denied  by  the  appellant,  there  was 
not  time  within  which  the  bridge  was  to  be 
completed,  and  that  the  respondent  had  not 
abandoned  the  Job,  but,  on  the  contrary,  was 
proceeding  in  good  faith;  then,  so  far  as  those 
questions  are  concerned,  he  would  be  entitled 
to  recover. 


4.  Complaint  is  made  of  the  following  In- 
structlons  given  to  the  jury: 

"If  you  find  in  favor  of  the  plaintiff  in  this 
case,  then  I  instrnct  yon  that  the  plaintiff 
would  be  entitled  to  recover  as  damages  the 
amount  of  hia  expenditures  in  the  performance 
of  the  contract  up  to  the  time  of  the  stoppage; 
that  is  to  say,  he  would  be  entitled  to  reim- 
bursement for  Us  expenses  in  so  far  as  he  pro- 
ceeded with  the  performance  of  his  contract 
and.  In  addition  to  his  expenses,  be  would  be 
entitled  to  recover  the  profits  which  he  would 
liave  realized  by  performing  the  whole  contract 
if  he  had  performed  it;  the  plaintiff's  recovery, 
if  he  recovers  at  all,^  should  include  these  two 
items,  namely,  the  expense  incurred  in  part 
performance,  with  a  further  item  of  the  profits 
which  be  would  have  made  by  the  performance 
of  the  whole  contract" 

[3]  The  court  seems  to  have  taken  this 
Instruction  verbatim  from  the  case  of  Ander- 
son V.  HUker,  38  Wash.  632,  80  Pac.  84a 
But  the  facts  of  the  two  cases  are  so  differ- 
ent that  the  same  Instruction  could  under 
no  circumstances  be  proper  in  both.  In  the 
Anderson  Case  the  plaintiff  was  seeking  to 
recover  for  profits  he  would  have  made  had 
be  been  permitted  to  complete  his  contract 
while  here  the  respondent  did  not  seek  any 
such  recovery ;  consequently,  under  the  rule 
of  the  Anderson  Case,  this  instruction  was 
wrong  because  it  permitted  the  respondent 
to  recover  lost  profits. 

[4]  We  will  not  comment  on  other  specific 
objections  made  to  this  instruction,  because 
we  have  concluded  that  11  is  fundamentally 
wrong,  for  the  same  reasons  that  the  iustruc- 
•tlon  approved  in  the  Anderson  Case  was 
fundamentally  wrong.  In  that  case  Ander- 
son alleged,  and  his  proof  tmided  to  show, 
that  he  had  a  contract  with  Hilker  to  move 
a  house  owned  by  the  latter,  from  the  town 
of  Ocoeta  to  Hoqulam,  for  certain  agreed 
compensation;  that  after  he  did  a  part  of 
the  work,  and  had  gone  to  considerable  ex- 
pense, Hilker  breached  the  contract  Plain- 
tiff sought  to  recover  on  account  of  his  ex- 
penditures incurred  in  part  performance  and 
for  loss  of  profits.  It  was  to  cover  this  i^tua- 
tlon  that  the  trial  court  gave  the  lnstructl<m 
which  we  have  quoted.  On  appeal  this  court 
held  that  the  instruction  gave  the  proper 
measure  of  damages  in  a  case  of  that  char- 
acter. We  there  dted,  in  support  of  our 
position,  Chase  v.  Smith,  35  Wash.  631,  77 
Pac.  1069. 

It  Is  our  view  now  that  the  measure  of 
damage  rule  laid  down  in  the  Anderson  Case 
Is  not  only  Incorrect  but  is  not  In  accord 
with  that  given  in  tlie  Chase  Case  supra. 
The  facts  in  the  latter  case  were  that  Chase 
entered  into  an  agreement  with  Smith  to 
paint  a  number  of  bouses  l>elonglng  to  the 
latter,  and  for  so  doing  he  was  to  receive 
$1,210.  After  doing  a  part  of  the  painting 
Smith  refused  to  permit  Chase  to  proceed, 
with  the  result  that  the  latter  commeaoed 


Digitized  by 


Google 


S42 


206  PACIMO  BEPORTER 


(Wash. 


salt  to  recover  damages.  It  will  be  observed 
that  there  Is  very  little  difference  in  the 
general  facts  between  the  Chase  Case,  the 
Anderson  Case,  and  the  case  at  bar.  In  the 
Anderson  Case,  which  says  it  follows  the 
Smith  Case,  the  measure  of  damages  ap- 
proved by  the  court  was  that  the  plaintiff 
would  be  entitled  to  recover  as  damages  "the 
amount  of  his  expenditures  in  the  perform- 
ance of  the  contract,"  up  to  the  time  of  the 
termination  of  the  contract,  and  in  addition 
thereto  any  profits  "whidi  he  would  have 
realized  by  performing  the  whole  contract" 
The  rule  laid  down  in  (he  Chase  Case  was 
,  that  the  plaintiff  was  entitled  to  recover  for 
the  work  done  by  him  at  the  contract  rate, 
and  such  profit  as  he  would  have  made  on 
the  balance  of  the  work  had  he  been  permit- 
ted to  do  it.  Discussing  this  question  in  that 
case^  we  said : 

"The  contractor  was  entitled  to  recover  for 
the  work  performed  at  the  contract  rate,  and 
such  profit,  if  any,  as  he  wonid  have  made  on 
the  balance  of  the  work  had  he  been  allowed 
to  complete  it.  The  respondent  [contractor] 
is  to  be  placed  in  the  game  condition  that  be 
woald  have  been  placed  in,  had  he  been  per- 
mitted to  proceed  without  interference. 
•  *  •  While  it  may  be  conceded  that,  under 
the  instructions  as  corrected  by  the  trial  judge, 
the  value  of  respondent's  labor  already  per- 
formed should  be  determined  according  to  the 
contract  price,  in  the  proportion  that  the  same 
as  it  then  stood  bears  to  the  entire  work  which 
respondent  undertook  to  perform  under  the 
original  agreement,  it  was  manifest  error  to 
give  the  jury  to  understand  that  they  might  al- 
so allow  profits  on  the  entire  contract." 

The  difference  between  the  holding  in  the 
Chase  Case  and  that  In  the  Anderson  Case 
Is  at  once  njanifest,  for  In  the  latter  case 
it  was  determined  that  the  contractor  would 
be  entitled  to  recover  the  amount  of  his  ex- 
penditures in  the  performance  of  the  con- 
tract, whereas  in  the  former  case  it  was 
held  that  he  would  be  entitled  to  recover 
at  the  contract  rate  for  the  work  he  had 
performed.  An  Illustration  will  probably 
show  more  clearly  the  difference  In  the  two 
doctrines.  Suppose  that  A.  agreed  to  con- 
struct a  house  for  B.,  in  consideration  of 
$1,000.  After  the  work  was  half  done  B. 
wrongfully  terminated  the  contracfe  Under 
the  doctrine  of  the  Anderson  Case,  if  A.  had 
expended  $800  he  would  be  entitled  to  re- 
cover that  amount,  even  though  he  had  done 
but  half  the  work.  Under  the  doctrine  of 
the  Chase  Case  A.  would  be  entitled  to  re- 
cover $500,  which  manifestly  would  be  the 


correct  amount  Where  the  contractor,  as 
here,  does  not  seek  to  recover  any  profits 
lost  because  of  being  prevented  from  com- 
pleting bis  work,  be  would  be  entitled  to 
recover  such  proportion  of  the  whole  con- 
tract price  as  the  amount  of  the  work  done 
by  him  before  the  contract  was  terminated 
bears  to  the  whole  amount  of  work  to  be 
done  by  him  under  the  contract  For  ex- 
ample, If  he  has  completed  one-half  of  all 
the  work  to  be  done,  be  would  be  entitled 
to  recover  one-half  of  the  contract  price. 
As  was  said  in  the  Chase  O&ae: 

"A  recovery  at  the  contract  rate  for  the  la- 
bor performed  must  necessarily  indnde  the 
profit  made  by  such  labor,    •    •    •  " 

To  fix  the  amount  of  recovery  by  a  con- 
tractor as  "the  amount  of  his  exx)endltures," 
as  held  In  the  Anderson  Case,  or  the  reason- 
able value  of  the  services  performed,  as  held 
by  some  cases,  would  often  work  a  great 
injustice.  Under  either  of  those  rules  a  con- 
tractor might  recover  all  or  even  more  than 
the  whole  contract  price,  even  though  be 
may  have  done  but  lialf  the  work  contracted 
for,  or,  on  the  other  hand,  he  might  be  de- 
prived of  recovery  for  such  profits  as  he 
may  have  made  during  Us  partial  perform- 
ance. 

In  discussing  the  Chase  and  Anderson  Cas- 
es, we  have  noted  only  the  features  ccmcem- 
ing  recovery  on  account  of  partial  perform- 
ance, and  have  not  noticed  those  portions  con- 
cerning profits  which  might  have  been  made 
if  the  contract  had  been  completed.  The  last- 
mentioned  feature  is  not  involved  here. 

We  have  been  unable  to  find  any  of  our 
decisions  which  have  followed  or  approved 
the  doctrliae  of  the  Anderson  Case,  but  we 
do  find  that  the  doctrine  of  the  Chase  Case 
has  been  cited  and  approved  in  the  following 
cases:  Gabrielson  v.  Hague  Box  &  Lumber 
Co.,  55  Wash.  .342,  104  Pac.  635,  133  Am.  St 
Rep.  1032;  Gould  v.  McCormick,  75  Wash. 
61,  134  Pac.  676,  47  L.  R.  A.  (N.  S.)  765,  Ann. 
Cas.  1915A,  710;  Dyer  Bros.,  etc.,  v.  Peder- 
son,  112  Wash.  300,  192  Pac  1002,  187  Pac. 
622;  Bookhout  v.  Vuich,  101  Wash.  511. 
172  Pac.  740. 

We  feel  it  necessary  to,  and  we  do,  over- 
rule the  case  of  Anderson  v.  HUker,  supra, 
in  so  far  as  it  is  inconsistent  with  what  we 
have  here  said. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 

PARKER.  C.  J.,  and  FUI<LBRTON,  MIT- 
CHELL, and  TOLMAN,  JJ.,  c<mcur. , 
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STATE  ex  rel.  LENNON  v.  KELLOGG  et  al. 
Civil  Service  CommlMion.     (No.  16836.) 

(Supreme  Court  of  Washington.    April  14, 
1922.) 

Mnnielpal  corporations  i8=92 1 8  (9)— Discharged 
employee  must  seek  review  prescribed  by 
oharter  and  rules  of  civil  service  commission. 
A  discharged  city  employee  neglecting  to 
pursne  the  orderly  procedure  prescribed  by  the 
city's  charter  and  the  rules  of  its  civil  service 
commission,  by  which  he  could  have  the  canse 
of  his  discharge  investigated  by  the  commission 
by  malcing  demand  therefor  within  10  days  of 
his  removal,  the  courts  cannot  inquire  into  the 
justice  of  his  cause,  it  not  being  an  extreme 
case,  or  compel  review  by  the  commission,  but 
can  only  inquire  whether  the  oflScers  empowered 
to  discharge  have  in  so  doing  acted  within  the 
prescribed  rules. 

Department  1. 

Appeal  from  Snperior  (3ourt,  King  Ck>unty; 
J.  T.  Ronald,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
P.  C.  Lennon,  against  J.  Y.  C.  Kellogg  and 
others,  constituting  the  Civil  Service  Com- 
mission of  the  City  of  Seattle.  Judgment  for 
relator,  and  the  Commission  appeals.  -  Re- 
versed and  remanded. 

Walter  P.  Meier  and  Frank  M.  Preston, 
both  of  Seattle,  for  appellants. 

Thorwald  Siegfried  and  EMmon  L.  Wienir, 
both  of  Seattle,  for  respondent 

FULI/ERTON,  J.  On  December  21,  1920, 
the  relator,  Lennon,  was,  and  for  some  time 
prior  thereto  had  been,  an  employee  of  the 
city  of  Seottle  in  its  classified  civil  service. 
On  the  date  given  he  was  operating,  as  mo- 
torman  and  conductor,  one  of  the  cars  of  the 
city's  street  railway  system,  and  while  so 
operating  the  car  brought  it  into  collision 
with  another  car  of  the  city.  For  this  act 
he  was  on  the  next  day  discharged  from  his 
employment  by  the  city's  superintendent  of 
railways.  The  superintendent  immediately 
notified  the  dvil  service  commission  of  the 
discharge,  stating  in  his  notification  the  rea- 
sons therefor.  On  the  day  following,  Decem- 
ber 23,  1920,  the  dvU  service  commission 
sent  to  the  relator  a  notice  of  discharge,  stat- 
ing In  the  notice  the  reasons  given  therefor, 
and  accompanying  it  with  a  copy  of  the  pro- 
visions of  the  city  charter  and  the  civil  serv- 
ice rules  relating  to  the  discharge  of  em- 
ployees and  the  rights  of  discharged  employ- 
ees thereunder.  These,  after  providing  that 
an  employee  in  the  classified  civil  service  of 
the  city  may  be  removed  by  the  appointing 
power,  provide  that  any  employee  so  removed 
may  within  10  days  after  such  removal  de- 
mand an  investigation  by  the  civil  service 
commission,  whose  duty  it  shall  be,  if  such 
demand  be  made,  to  make  an  investigation 
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of  the  cause  assigned  for  the  removal  and 
certify  its  finding  and  decision  to  the  ap- 
pointing ofllcer,  further  providing  that.  If  the 
removal  Is  not  sustained  thereby,  the  employ- 
ee shall  be  at  once  reinstated,  but  If  sus- 
tained, the  dismissal  shall  be  effective  from 
the  date  of  the  action  of  the  appointing  officer. 
The  charter  and  rules  also  provide  for  a 
hearing  t>efore  the  commission  in  which  the 
discharged  employee  may  be  heard  personal- 
ly and  by  witnesses. 

The  relator  made  no  demand  for  an  Inves- 
tigation by  the  civil  service  commission  with- 
in the  10-day  period.  He  did,  however — but 
whether  within  the  10-day  period  or  not  does 
not  appear — make  complaint  to  the  superin- 
tendent of  railways  of  his  discharge.  That 
officer  made  a  further  Investigation  of  the 
matter,  and  on  January  10,  1921,  reinstated 
the  relator  as  conductor,  but  gave  him  "to 
imderstand  that  he  could  not  work  as  an 
operator  from  that  time  on,"  and  notified  the 
commission  of  his  action  by  letter  under  date 
of  January  13,  1921,  In  which  he  expressed 
the  wish  that  the  commission  would  concur 
in  his  action.  The  commission,  however,  re- 
fused to  so  concur,  and  the  relator  was  again 
discharged  on  March  23, 1921. 

The  relator  thereupon  Instituted  proceed- 
ings in  mandamus  In  the  superior  court  of 
King  county  against  the  civil  service  commis- 
sion, praying  a  writ  requiring  the  commission 
to  permit  the  relator  to  return  to  the  use  and 
enjoyment  of  his  employment,  to  require  the 
commission  to  investigate  as  to  cause  of  his 
discharge,  and  to  annul  the  same  upon  their 
records.  In  obedience  to  the  alternative  writ 
of  mandate  served  upon  them  the  commis- 
sion appeared,  and  both  demurred  and  an- 
swered to  the  petition  for  the  writ  On  the 
pleadings,  which  show  the  foregoing  facts, 
the  court  determined  that  the  relator  was  en- 
titled to  an  investigation  Into  the  cause  of 
his  discharge,  and  entered  an  order  direct- 
ing such  Investigation  to  be  made,  further 
ordering  that.  If  the  removal  be  found  to  be 
without  cause,  the  relator  be  at  once  rein- 
stated to  his  former  position.  From  this  or- 
der the  commission  appeal. 

We  cannot  think  the  order  of  the  court 
Justified.  The  city  charter  of  the  city  of  Se- 
attle and  the  rules  of  Its  civil  service  com- 
mission provide  an  orderly  procedure  by 
which  a  discharged  employee  of  the  city  may 
have  the  cause  of  his  discharge  Investigated. 
The  courts  have  no  power  or  authority  to 
alter  or  amend  this  procedure.  They  cannot 
inquire  Into  the  Justice  of  the  employee's 
cause,  nor  Inquire  whether  the  grounds  upon 
which  a  discharge  is  based  Is  well  or  111 
founded,  unless  It  be  In  an  extreme  case,  of 
which  this  is  not  one.  Its  power  Is  confined 
to  the  inquiry  whether  the  officers  emix>w- 
ered  to  make  the  discbarge  have  in  so  doing 
acted    within    the   prescribed    rules.     Here 
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there  was  no  departure  from  the  rules.  The 
relator  neglected  to  pursue  the  prescribed 
procedure,  and  pursued  one  not  prescribed. 
■He  has  thereby  brought  about  a  situation 
from  which  the  courts  are  powerless  to  re- 
lieve him. 

The  order  is  reversed,  and  the  cause  re- 
manded to  dismiss  the  proceedings. 

PARKER,  C.  J.,  and  MIOXJHEIA  TOI.- 
I'A.N,  and  BRIDGES,  J  J.,  concur. 


(U9  Wash.  47t) 

OSBORN  at  al.  V.  CHASE  et  al. 

DILL  et  nx.  V.  SAME. 

(No.  16967.) 

(Supreme   (Tourt  of  Washington.     AprQ  8, 
1922.) 

1.  Waters  and  water  courses  4=>I45— One  not 
prejudiced  by  change  of  point  of  diversion 
cannot  complain. 

No  complaint  can  be  made  by  one  user  of 
water  of  a  stream  against  a  change  in  the 
point  of  diversion  by  another  user  unless  he  is 
prejudiced  thereby. 

2.  Waters  and  water  conrses  €=»I44 — One  de- 
creed peroentatfe  of  water  beoause  of  owning 
two  traots  on  stream  msy  use  all  on  lower 
tract. 

One  to  whom  percentages  of  the  water  of  a 
stream  have  been  decreed  on  account  of  owner- 
ship of  two  tracts  thereon  may  use  on  his  lower 
tract  the  part  of  the  water  decreed  on  account 
of  his  ownership  of  the  upper  tract,  which  he 
has  not  developed. 

3.  Waters  and  water  courses  €=s>l43— Rights 
of  landowner  owning  percentage  of  water  of 
stream  to  use  of  pond  on  his  land  tributary 
to  stream  stated. 

One  who  is  entitled  to  a  certain  percentage 
of  the  waters  of  a  stream  for  his  land  there- 
Ob,  snd  has  on  his  land  a  pond,  any  overflow 
from  which  is  tiibutary  to  the  stream,  is  en- 
titled to  the  use  of  the  pond  so  far  as  it  is 
supplied  by  drainage  from  surrounding  land, 
and  cannot  be  compelled  to  release  stored  wa- 
ter, 80  long  as  any  overflow  is  permitted  to 
'  rejoin  the  stream;  but  if  he  replenishes  it 
from  water  of  the  stream  he  must  do  so  from 
the  percentage  of  water  belonging  to  him. 

4.  Waters  and  water  couraee  «=>l 52(1 1)— Hy- 
draulic eagineer  can  give  no  rights  In  wa- 
ter oonfllcting  with  prior  decree. 

Where  use  of  water  of  a  stream  has  been 
decreed  to  landowners  according  to  percentag- 
es, the  state  hydraulic  engineer  can,  except  as 
agreed  by  such  owners,  make  no  order  for  use 
of  the  waters  by  the  owners  in  rotation  which 
will  conflict  with  such  percentages. 

Department  2. 

Appeal  from  Superior  Court,  Chelan  Oonn- 
ty ;  W.  A.  Grimshaw,  Judge. 


Petitions,  one  by  Maurice  Thompson,  ad- 
ministrator of  Will  H.  Thompeon,  deceased, 
and  others,  the  other  by  John  D.  Dili  and 
wife,  were  made  to  Marvin  Chase,  Hydraull-.' 
Engineer  of  the  State,  to  adopt  a  plan  for 
rotation  of  use  of  water  of  a  stream,  the 
rights  of  the  parties  in  which  according  to 
percentages  had  previously  been  decreed  by 
the  court.  From  order  of  the  Engineer  two 
appeals,  one  by  Edgar  L.  Osborn  and  another, 
the  other  by  John  D.  Dill  and  wife,  were 
taken  to  the  superior  court,  where  they  were 
consolidated.  From  an  order  of  the  superior 
court  thereon,  appeals  are  taken  by  the  En- 
gineer and  others.    Reversed. 

W.  O.  Parr,  of  Wenatchee,  Carroll  B. 
(iraves,  of  Seattle,  and  Lindsay  It.  Thompson 
and  Fred  J.  Cunningham,  both  of  Olympia. 
Tor  appellants. 

Barrows  &  Hanna  and  John  D.  Dill,  all  of 
Wenatchee,  for  respondents. 

HOVEY,  J.  These  are  consoUdated  cases 
wherein  the  req>ondents  sought  to  review 
what  they  considered  an  order  of  the  hydrau- 
lic engineer  relative  to  the  apportionment  of. 
water. 

The  trial  court  entertained  the  appeal,  too:: 
testimony,  and  at  the  conclusion  thereof  en- 
tered an  order  referring  the  matter  back  to 
the  hydraulic  engineer,  with  directions  to 
make  a  new  order  and  to  assume  as  a  basis 
certain  principles  of  division  concerning 
which  appellants  Thompson  and  Murray  com- 
plain. 

Swakane  creek  is  a  small  stream  in  Chelan 
county  fed  principally  by  springs  and  tarry- 
ing during  the  irrigating  season  a  maximum 
of  about  1(X)  inches  of  water.  In  the  year 
1910  the  waters  of  the  stream  were  appor- 
tioned to  various  parties  by  a  decree  of  the 
sui)erior  court  of  Chelan  county.  The  award 
was  by  percentages,  and  each  party  was 
awarded  his  percentage  as  against  all  other 
parties  to  the  action  throughout  the  season. 
After  the  entering  of  the  decree  the  parties 
voluntarily  entered  into  a  rotation  idan  by 
which  each  party  was  allowed  to  use  the 
entire  flow  for  a  certain  period.  As  original- 
ly awarded,  a  certain  percentage  was  al- 
lowed because  of  the  ownership  of  lands  ly- 
ing at  the  head  of  the  stream,  and  these  lands 
have  never  been  developed,  but  the  appel- 
lants, who  are  successors  in  Interest  of  the 
owners  of  these  lands  and  the  water  award- 
ed because  of  such  ownership,  are  also  the 
owners  of  land  further  down  tjie  stream  and 
are  undertaking  to  transfer  the  water  award- 
ed because  of  the  ownership  of  the  higher 
lands  for  use  upon  their  lower  lands.  The 
respondents  object  to  this  transfer  and  take 
the  position  that,  unless  the  water  is  actual- 
ly used  upon  the  land  to  which  it  is  awarded, 
it  should  be  treated  as  abandoned  water  and 
belong  to  the  stream.  The  respondents  do 
not  own  any  land,  however,  between  the  high- 
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er  lands  mentioned  and  the  point  where  ap- 
pellants take  tbe  water  from  tbe  stream  for 
the  use  on  their  lower  lands,  and  the  testi- 
mony does  not  show  that  tbey  are  prejudiced 
In  any  manner  by  the  transfer.  For  several 
years  the  parties  have  used  a  pipe  line  as  a 
substitute  for  a  portion  of  the  channel  of  tbe 
stream. 

Another  phase  of  tbe  controversy  is  the 
use  to  be  made  of  a  shallow  pond  situate  up- 
on tbe  land  of  appellant  Thompson.  The 
testimony  shows  that  there  was  formerly  a 
swamp  at  this  place,  and  that  when  the  land 
was  cleared  up  this  pond  was  substituted  for 
the  swamp.  Any  overflow  from  this  place  Is 
tributary  to  the  stream.  It  is  the  contention 
of  the  respondent  Dill,  whose  lands  lie  below 
those  of  Thompson,  that  when  the  rotation 
plan  is  followed  this  pond  should  be  com- 
pletely emptied  on  the  days  when  he  Is  al- 
lowed to  use  the  water,  and  the  testimony  In 
behalf  of  Thompson  shows  that  It  would  con- 
sume most  of  his  period  to  refill  the  pond. 

The  hydraulic  engineer  appeals  from  the 
order  entered  by  the  trial  court,  contending 
that  all  that  he  did  was  to  suggest  a  plan  for 
rotating  water,  and  that  he  did  not  Intend 
his  commimlcatlon  to  operate  as  a  final  or- 
der. The  proceeding  was  initiated  by  a  peti- 
tion to  the  hydraulic  engineer  to  adopt  a  plan 
for  rotation  of  water,  and  In  resiwnse  ther'# 
to  that  official  Issued  a  communication  in 
which  he  uses  language  that  tbe  respondents 
were  Justified  in  accepting  as  a  determina- 
tion of  the  hydraulic  engineer  to  apportion 
the  water  according  to  the  proposed  schedule 
attached  to  the  communication. 

The  proceeding  in  question  should  be  con- 
sidered to  be  under  the  provisions  of  section 
11  of  chapter  117  of  the  Laws  of  1917,  by 
which  an  appeal  is  allowed  from  any  order, 
etc.,  of  the  hydraulic  engineer,  and  not  un- 
der the  provisions  of  sections  14  to  26,  where- 
by the  hydraulic  engineer  is  authorized  to 
institute  a  proceeding  to  have  the  court  de- 
cree property  rights  in  water. 

In  out  opinion  the  order  of  the  trial  court 
Is  erroneous  In  applying  the  principles  of 
law  upon  the  facts  as  made  in  the  record. 

[1]  Assuming  without  deciding  that  the 
original  riparian  character  still  attaches  to 
these  waters  since  the  decree  apportioning 
them,  no  complaint  can  be  made  by  one  user 
of  water  against  a  change  in  the  point  of 
diversion  by  another  user  unless  he  is  prej- 
udiced thereby.  WIel  on  Water  Rights  (3d 
Ed.)  §  764;  2  Kinney  on  Irrigation  (2d  Ed.) 
p.  1501. 

[2]  Appellants  are  entitled  to  use  upon 
their  lower  lands  the  i)ercentage  of  water 
awarded  because  of  the  ownership  of  the 
higher  lands  now  owned  by  them. 

[3]  As  to  the  use  of  the  pond  so  far  as  it 
Is  supplied  by  drainage  from  the  land  around 
It  the  appellant  Thompson  is  entitled  to  con- 
tinue its   use,  and   cannot  be  compelled  to 


release  stored  water  to  the  respondent  Dill, 
but  any  overflow  must  be  permitted  to  re- 
join the  stream;  and.  In  case  appellant 
Thompson  desires  to  use  any  of  the  water 
from  the  main  stream  to  replenish  the  pond, 
it  must  be  done  from  the  portion  of  water 
belonging  to  him. 

[4]  The  rights  o^  the  parties  to  this  action 
In  the  waters  of  this  stream  are  defined  by 
the  original  decree,  and,  unless  they  can 
agree  upon  some  plan  of  rotation,  all  that 
tbe  hydraulic  engineer  can  do  is  to  give  to 
eadi  party  tbe  percentage  awarded  liim  by , 
the  decree. 

The  judgment  is  reversed  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

HOLCOMB,     MITCHELL,     MAIN,     and 
MACKINTOSH,  JJ.,  concur. 


(U9  Wash.  252) 

MULLER  at  al.  v.  BARDSHAR  et  at. 

(No.  16642.) 


(Supreme    Court   of   Washington. 
Id22.) 


March   20, 


i.  Chattel  mortgages  «=387— Situs  of  automo- 
bile at  time  of  mortgage  held  to  be  In  pttr> 
chaser's  county. 
Where  at  the  time  an  automobile  was  sold 
it  was  known  that  the  purchaser  was  a  resi- 
dent of  W.  county,  and  it  was  stipulated  that 
he  was  to  retain  possession  of  the  car  in  W. 
county,   and  not  to  permit  it  to  be  removed 
therefrom,  the  parties  in  effect  stipulated  that 
the  car  was  delivered  in  W.  county,  and  the  si- 
tus of  the  car  at  the  time  the  chattel  mortgage 
was  given  should  he  deemed  to  be  in  W.  coun- 
ty, so  that  W.  county  was  the  proper  place  to 
file  mortgage  thereon. 

2.  Chattel    mortgages    9=>89 — On    romoval    of 
property    to    another    county,    Hen    lost,   as 
against  purchaser  within  30  days,  by  failure 
to  record  mortgage  within  30-day  period. 
Under  Rem.  Code  1915,  g  3668,  invalidat- 
ing a  mortgage  lien  where  property  is  removed 
to  another  county  unless  the  mortgagee  within 
30  days  re-records  the  mortgage,  where  an  an- 
tomoliile,  the  mortgage  on  which  was  recorded 
in  W.  county,  where  the  automobile  was  situ- 
ated, was  removed  to  I.  county,  the  lien  of  tbe 
mortgage  was  lost  as  to  a  purdiaser  thereof  in 
I.  county,  when  the  mortgage  was  not  filed  in 
I.  coun^  within  the  80-day  period,   although 
the  purchase  was  within  the  30-day  period. 

Hovey  and  Mitchell,  JJ.,  dissenting. 

En  Banc. 

Appeal  from  Superior  (3ourt,  Island  Coun- 
ty; Ralph  C.  BeU,  Judge. 

Suit  by  Joe  Muller  and  others  against  F. 
H.  Bardshar  and  another.  From  judgment 
for  defendants,  plaintiffs  appeal.    Reversed. 
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James  Zylstra,  of  Conpevllle,  for  appel- 
lants. 

Carver  &  Pixley,  ct  Seattle,  for  re- 
f^ondents. 

HOLCOMB,  J.  This  Is  a  suit  In  equity 
brought  by  appellants  to  enjoin  respondents 
from  selling  an  automobile  mortgaged  by 
appellants'  vendor,  L.  A.  Morse,  to  respond- 
ent Bardshar.  On  June  24,  1920,  respondent- 
Bardshar,  at  Seattle,  Wash.,  sold  the  car  in 
question  to  one  L.  A.  Morse,  a  resident  of 
.  Bellingham,  Whatcom  county.  At  that  place 
and  time,  Morse  paid  Bardshar  a  portion  of 
the  purchase  price,  and  gave  back  a  chattel 
mortgage  on  the  car  for  the  balance  of  the 
unpaid  purchase  price.  In  the  chattel  mort- 
gage It  was  stipulated  that  the  mortgagor 
would  not  remove  the  property  from  the 
county  of  Whatcom,  state  of  Washington. 
The  chattel  mortgage  was  not  filed  In  King 
county,  where  the  car  was  sold,  but  was,  on 
June  30,  1920,  and  within  10  days  after  the 
date  of  the  transaction,  filed  for  record  In 
the  office  of  the  county  auditor  of  Whatcom 
county.  On  Jiily  9,  1920,  appellant,  Joe 
Muiler,  purchased  the  automobile,  as  it  was 
stipulated,  and  found  by  the  trial  court,  for 
value,  and  in  good  faith,  in  Island  county. 
Wash.,  without  any  knowledge  whatever  of 
the  chattel  mortgage,  but  with  knowledge 
that  Morse  resided  In  Whatcom  county.  He 
made  no  search  of  the  records  of  Whatcom 
county.  Bardshar  learned  of  the  removal 
of  the  car  to  Island  county  about  November 
17,  1920.  Since  July  9,  1920,  the  car  has  been 
In  the  possession  of  Joe  Muiler  in  Island 
county,  and  was  there  located  when  the  sher- 
iff of  Island  county  attempted  to  sell  the 
same  by  notice  and  sale,  and  was  restrained 
by  order  of  the  trial  court  The  case  was 
submitted  to  the  trial  court  upon  stipulated 
facts,  and  judgment  for  the  amount  of  the 
mortgage  and  costs  was  entered  in  favor 
of  the  respondent  Bardshar,  and  against  the 
appellants,  as  plaintiff  and  sureties. 

[1]  Appellants  first  contend  that  the  mort- 
gage should  have  been  recorded  within  10 
days  from  Its  date  In  King  county.  Wash., 
where  the  sale  was  made.  We  are  of  the 
opinion,  however,  that  under  the  t^ms  of 
the  transaction,  it  being  known  that  the  pur- 
chaser, Morse,  was  a  resident  of  Whatcom 
county,  and  it  being  stipulated  that  he  was 
to  retain  possession  of  the  car  in  Whatcom 
county,  and  not  permit  It  to  be  removed 
therefrom,  the  parties  thereto,  In  effect, 
stipulated  that  the  car  was  delivered  to  the 
purchaser  In  Whatcom  county,  the  county  of 
his  residence,  and  that  the  situs  of  the  car 
at  the  time  the  mortgage  was  given  should 
be  deemed  to  be  Whatcom  county. 

The  car  having  been  delivered  to  Morse  In 
Whatcom  county,  and  tlie  chattel  mortgage 
filed  for  record  within  10  days  after  the  date 
of  the  mortgage,  we  will  assume  that  that 


was  the  proper  place  of  filing  the  mortgaga. 
Stitt  V.  Sp^igel,  58  Colo.  659,  146  Pac  770. 

[2]  The  mortgage  not  having  been  filed  la 
Island  county  within  30  days  after  ren^oval 
of  the  property  to  that  county,  as  required 
by  "Rem.  Code,  {  3668,  ai^iellants  contend 
that  the  lien  was  lost,  even  though  the  car 
was  purchased  within  the  30-day  period 
permitted  by  the  statute,  for  the  filing  of 
the  nrortgage  after  the  property  was  removed 
thereto.  The  statute  referred  to  Is  very  pre- 
cise.   It  provides: 

"When  personal  property  mortgaged  is  there- 
after removed  from  the  county  in  whidi  it  is 
situated,  it  is,  except  as  between  the  parties  to 
the  mortgage,  exempted  from  the  operation 
thereof,  unless  ekher — 1.  The  mortgagee  with- 
in thirty  days  after  such  removal  causes  the 
mortgage  to  be  recorded  in  the  county  to  whidk 
the  property  has  been  removed.    •    •    • " 

Respondents  contend  that  since  the  pur- 
chase of  the  automobile  was  made  within 
the  30  days  allowed  by  the  statute  after  the 
removal  frotai  Whatcom  county,  the  purclias- 
er  could  not  claim  the  benefit  of  the  statute. 
We  are  of  the  contrary  c^inion.  The  lan- 
guage used  in  the  statute,  tliat  the  property 
is  exempted  from  the  (^Deration  of  the  mort- 
gage unless  the  mortgage  is  filed  within  30 
days  after  its  removal,  is  equivalent  to  say- 
ing that  the  lien  is  absolutely  lost  as  to  a 
subsequent  purchaser,  m  any  one  except  the 
parties  to  the  mortgage.  If  the  property  is 
not  followed  and  the  mortgage  filed  for  rec- 
ord wltliln  30  days  after  its  removal  to  the 
county.  A  similar  case  was  decided  in  Turn- 
er v.  Caldwell,  15  Wash.  274,  46  Pac.  285, 
where  horses  constituted  the  chattels  mort- 
gaged. The  chattels  were  then  situated  in 
King  county,  and  the  mortgage  recorded 
there.  They  were  subsequently  taken  to 
Chehalis  county,  and  the  mortgage  was  also 
recorded  there.  Thereafter  the  chattels  were 
removed  from  Chehalis  county  to  Mason 
county,  and  remained  th»re  untU  levied  upon 
by  the  sheriff  by  virtue  of  an  execution  in 
favor  of  another,  which  levy  was  made  Ions 
after  the  period  of  30  days  from  the  time 
of  removal  of  the  horses  to  Mason  county 
had  expired.  The  mortgage  waa  never  filed 
for  record  in  Mason  county.  It  was  at- 
tempted to  be  shown  in  that  case  that  at 
the  time  of  the  levy  the  respondents  Icnew 
of  the  existence  of  the  mortgage.  Wo 
held  that  that  was  insufficient  to  sustain  ap- 
pellant's claim;  that  the  statute  provided 
that  when  mortgaged  property  is  removed 
from  the  county.  It  Is,  except  as  to  the  par- 
ties to  the  mortgage,  exempted  from  its  oper- 
ation, unless  within  30  days  after  the  date  of 
such  removal  the  mortgage  is  recorded  in 
the  county  to  which  the  property  has  l>een 
taken,  and  this  without  regard  to  any  linowl- 
edge  of  the  existence  of  such  mortgage  by 
the  parties  subsequently  claiming  the  mort- 
gaged chattels,  precluding  any  relief  under 
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the  mortgage;  and  we  further  held  that  It 
was  the  obligation  of  the  morl^agee  to  keep 
track  of  the  mortgaged  pr<^erty,  and  see 
that  the  same  was  not  taken  from  the  county 
where  it  was  nfortgaged,  or  that  the  mort- 
gage lien  was  preserved  as  pointed  out  by 
the  statute.  See,  also,  Merrltt  v.  Russell  & 
Co.,  44  Wash.  143,  87  Pac.  70. 

"We  are  not  permitted  to  look  beyond  the 
statute  for  aid  in  the  general  rules  of  law  or 
eqnity."  Smith  v.  Allen,  78  Wash.  135,  138 
Pac.  683,  Ann.  Cas.  1916D,  300. 

In  First  National  Bank  t.  Northwest  Mo- 
tor Co.,  108  Wash.  167,  183  Pac.  81,  where 
we  sustained  the  lien  of  a  chattel  mortgage 
upon  the  facts  there  appearing.  It  was  said : 

"It  may  be  admitted,  for  the  purpose  of  this 
decision  that,  if  the  sale  occurred  in  May  the 
Northwest  Motor  Company  acquired  a  good 
title  because  the  mortgage  -was  not  filed  or  re- 
corded in  King  county  within  the  30  days  speci- 
fied in  the  statute.  On  the  other  hand,  if  no 
title  then  passed,  but  a  sale  occurred  in  No- 
Tember  and  was  made  subject  to  the  mortgage 
held  by  the  respondeat,  then  the  judgment  of 
the  trial  court  should  be  sustained.  Upon  con- 
flicting evidence,  the  trial  court  found  the  facts 
to  be  in  accordance  with  the  contention  of  the 
respondent." 

The  mortgagee  in  this  case  never  filed  his 
mortgage  in  Island  county  where  the  ear 
was  taken  within  the  30  days  allowed  by 
the  statute,  nor  at  any  other  time,  and  yet 
proceeded  to  sell  the  car  nnder  foreclosure 
by  notice  and  sale  in  Island  county,  long 
after  Its  removal  to  that  county,  long  after 
the  SO  days  therefrom  had  expired,  as  if 
the  lien  existed  there  when  it  did  not  It 
had  no  more  existence  in  Island  county  after 
30  days  from  the  removal  from  Wliatcom 
county  than  U  It  bad  never  been  executed 
at  all. 

Had  the  mortgage  I>een  recorded  or  filed 
In  Island  county  within  the  30  days  pro- 
vided by  statute,  the  purchaser  of  the  car 
might  have  been  able  to  do  sometlilng  to 
satisfy  the  lien  with  the  mortgagee  and  pro- 
tect bis  title 

For  these  reasons  we  are  of  the  opinion 
that  the  decree  of  the  lower  court  was  wrong, 
and  should  be  reversed. 

Reversed,  with  costs. 

PARKER,  TOLMAN,  MAIN,  FUMjER- 
TON.  BRIDGES,  and  MACKINTOSH,  JJ., 
concur. 

HOVEY,  J.  I  dissent  Morse  who  held 
the  legal  title  to  the  car  and  lived  in  What- 
com county  drove  it  to  Island  county  and 
sold  it  to  the  appellant,  who  had  full  knowl- 
edge of  Morse's  residence,  although  he  had 
no  actual  knowledge  of  the  mortgage 

The  provision  of  the  statute  relative  to 
recording  should  be  given  a  rational  con- 


struction. In  the  first  place  It  recognizes 
that  there  is  a  valid  lien  by  virtue  of  the  fil- 
ing at  the  original  situs  of  the  property  and 
for  a  fun  period  of  30  days  after  removal. 
In  the  second  place  the  original  owner  is 
not  relieved  from  the  obligation  by  the  fail- 
ure to  reflle.  Now  the  purchaser  takes  Wi 
title  and  succeeds  to  all  the  rights  of  the 
original  owner  while  the  lien  Is  in  full  force, 
and,  of  course,  subject  to  the  lien  of  which 
he  has  constructive  notice  by  the  original 
filing.  His  position  is  fixed  at  the  time  of 
purchase.  Can  he  contend  for  a  compliance 
with  a  provision  which  can  only  be  efifectlve 
as  against  parties  dealing  with  the  property 
after  the  30-day  period  has  expired,  and 
which  cannot  have  any  possible  effect  upon 
him?  I  think  not  In  construing  this  pro- 
vision, we  must  consider  its  object.  It  is 
notice,  constructive  it  is  true,  but  neverthe- 
less notice.  Of  what  avail  is  notice  after  the 
rights  are  fixed?  To  say  that  the  mortgagee 
must  file  his  mortgage  to  preserve  the  lien 
as  against  a  purchaser  who  buys  within  the 
30-day  iieriod  is  to  sacrifice  substance  to 
form. 

As  against  the  mortgage  the  original  situs 
of  the  property  is  not  changed  until  it  is 
kept  in  the  new  county  30  days.  This  simply 
Imposes  a  measure  of  reasonable  care  upon 
purchasers  of  personal  property  In  looking  to 
the  source  of  their  title.  The  filing  in  the 
new  county  is  constructive  notice  to  tbosp 
who  deal  with  the  property  aft«:  the  expira- 
tion of  the  30-day  period. 

The  opinion  of  the  majority  la  liktily  to 
facilitate  fraudulent  disposaL  The  owner 
can  transfer  property  into  a  neighboring 
county,  dispose  of  It,  and  return  to  his  resi- 
dent coimty,  and  after  the  property  has  been 
so  hidden  for  30  days  the  lien  would  be  lost. 

The  onse  of  J.  H.  Davis  *  Co.  v.  Themas, 
154  Ala.  279,  45  South.  897,  Is  squarely  in 
point  that  the  mortgage  need  not  be  filed  in 
the  county  of  purchase,  and  the  reasoning 
of  the  case  is  equally  applicable  on  the 
second  point  in  this  case. 

"It  will  not  do  to  be  governed  nniformly  by 
the  literal  expression  of  the  statute,  for  by  so 
doing  we  should  many  times  wander  entirely 
from  the  obvious  intention  of  the  Legislature." 

Appellants  cite  Tamer  v.  Caldwell,  15 
Wash.  274,  46  Pac.  235,  but  the  property 
was  purchased  in  that  case  after  the  30-day 
period  fcdlowing  removal  had  expired. 

In  my  opinion  the  proper  filing  of  the  mort- 
gage In  Whatcom  county  preserved  the  lien 
for  30  days  after  Its  removal,  and,  the  pur- 
chase being  made  within  that  time,  it  was 
made  while  the  car  was  subject  to  the  lien 
of  the  mortgage,  and  the  failure  to  subse- 
quently file  did  not  afTect  this  transaction. 

MITCHELL^  J.,  OMicura. 
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STATE   V.   DUDMAN.      (No.    16965.) 

(Supreme   Court   of   Washington.     AprQ  11, 
1922.) 

1.  Criminal  law  «=9444  —  Stock  book  entria* 
held  admlMible  to  show  oonverslon  by  agent 
BotwIthstandUig  testimony  they  wore  not 
made  as  required  by  statute. 

In  a  prosecution  for  grand  larceny  by  a 
conversion  of  the  proceeds  of  the  sale  of  cor- 
porate stock  intrusted  to  defendant  as  an  agent, 
the  entries  in  the  stock  book  of  the  corporation, 
which  apparently  complied  with  Rem.  Code 
1915,  S§  3693,  3701,  3703,  and  showed  that  the 
defendant  had  sold  the  stock  intrusted  to  him, 
and  not  treasury  stock,  were  admissible  in  otI- 
dence  against  him,  notwithstanding  testimony 
by  himself  and  the  secretary  of  the  corpora- 
tion that  the  books  were  not  kept  in  the  man- 
ner required  by  statute,  and  that  the  entry 
showing  the  stock  sold  was  that  intrusted  to 
defendant  was  made  by  the  secretary  without 
instructions  from  defendant 

2.  Embeulement  ^=923— Agent  selMng  stock 
oonvorting  proceeds  cannot  substitute  there- 
for other  stock. 

Where  stock  in  a  corporation  was  intrusted 
to  the  president  of  the  corporation  for  sale  for 
the  owner,  and  the  president  sold  the  stock  and 
thereafter  appropriated  the  proceeds  to  liis 
own  use,  he  cannot  avoid  conviction  under  Rem. 
Code  1916,  §  2601,  making  such  conversion 
larceny,  by  tendering  a  certificate  for  an  equal 
amount  of  stock  on  the  theory  that  he  was  not 
bound  to  keep  the  identical  stock  intrusted  to 
him. 

3.  Criminal  law  «=>956(  10)— Hearsay  affidavit 
as  to  bias  of  Juror  held  not  to  show  abuse  of 
discretion  In  denying  new  trial. 

Where  the  hearsay  affidavit  of  the  attorney 
for  accused  as  to  the  bias  of  a  juror  was  denied 
by  the  hearsay  affidavit  of  the  prosecuting  at- 
torney, it  cannot  be  said  that  the  trial  court 
abused  his  discretion  in  deciding  there* was  no 
bias  and  denying  a  new  trial. 

Department  2. 

Appeal  from  Superior  Court,  Adams  Cotm- 
ty;    John  Truax,  Judge. 

Harry  Dudman  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

O.  E.  Lovell,  of  Rltzvllle,  and  E.  A.  Davis, 
of  Pasco,  for  appellant. 
W.  O.  Miller,  of  RltzviUe,  for  the  State. 

HOLCOMB,  J.  Appellant  was  accused 
and  conTicted  of  the  crime  of  grand  larceny. 
The  information  alleged  that  he  held  1,000 
shares  of  the  capital  stock  of  the  Bethlehem 
Gold  Mines,  Limited,  a  corporation,  in  his 
possession,  custody,  and  control,  as  agent  of 
one  W.  S.  Egbers  and  being  then  and  there 
authorized  by  Egbers,  the  owner  thereof,  to 
sell  the  1,000  shares,  and  to  account  to  Eg- 
bers for  the  proceeds  thereof,  sold  the  same 
for  the  sum  of  $500,  or  thereabouts,  and  did 


then  and  there  wlllfally  and  fdoolondy,  and 
with  intent  to  defraud  Egbers  of  the  pro- 
ceeds of  the  sale  of  the  stock,  withhold  and 
appropriate  the  proceeds  of  the  sale  thereof 
to  bis  own  use. 

The  statute  under  which  the  prosecution  Is 
brought  is  as  follows: 

"Every  person  who,  with  intent  to  deprive  or 
defraud  the  owner  thereof—    *    •    • 

"(3)  Having  any  property  in  bis  possession, 
custody  or  control,  as  *  *  *  agent  •  •  • 
of  any  person  •  *  *  shall  secrete,  withhold 
or  appropriate,  the  same  to  his  own  use. 
•    •    • 

"Steals  such  property  and  shall  Ite  guilty  of 
larceny." 
Rem.  Code,  |  2601. 

Appellant  complains  of  the  refusal  of  tiie 
court  to  dismiss  the  defendant  at  the  end  of 
plaintifTs  case,  and  refusal  to  dismiss  him  at 
the  conclusion  of  the  case,  and  refusal  to 
grant  a  new  trial. 

Appellant  contends  that  there  is  abs<dnte- 
ly  no  evidence  that  he  committed  the  acts 
complained  of  In  the  Information,  and  that 
the  acts  proven  by  the  prosecution  do  not 
constitute  a  crime. 

In  July,  1919,  Egbers  left  with  appellant 
one  certificate  of  stock  originally  Issued  to 
one  John  Armstrong,  for  1,000  shares  of  the 
capital  stock  of  the  Bethlehem  Gold  Mines. 
Limited,  whldi  had  been  purchased  by  Egtters 
and  indorsed  in  blank  by  Armstrong.  The 
agreement  was  that  ai^llant  was  to  sell 
this  stock  and  account  to  Egbers  for  the 
proceeds  of  such  sale.  In  January,  1920,  ap- 
pellant sold  to  Jake  Wacker  1,000  shares  of 
the  capital  stock  of  the  Bethlehem  Gold 
Mines,  Limited,  receiving  therefor  the  stun 
of  $500.  The  proceeds  thereof  were  Imme- 
diately deposited  in  the  Picmeer  National 
Bank  of  Rltzvllle,  Wash.,  and  immediately 
withdrawn  upon  chedcs  Issued  by  appellant. 
The  date  of  the  sale  of  the  stock  to  Wacker 
was  January  2, 1920,  and  on  January  6, 1920, 
a  certificate  for  1,000  shares  of  the  caiAtal 
stock  of  the  company  was  Issued  by  appel- 
lant, as  president,  and  O.  T.  Van  Dusen,  as 
secretary  of  the  company,  and  by  appellant 
sent  by  mall  to  Wacker.  On  May  27,  1919. 
a  certificate  numbered  627  had  been  issued 
to  John  Armstrong  of  Rltzvllle,  Wash.,  as 
shown  by  the  register  of  stock  kept  by  Van 
Dusen  as  secretary  of  the  corporation.  The 
same  register  shows  that  on  January  6,  1920, 
a  certificate  numbered  953  was  issued  In  lieu 
of  the  certificate  numbered  627  previously 
held  by  John  Armstrong  for  1,000  shares. 
The  register  also  shows  that  on  January  6, 
1920,  certificate  No.  963  was  Issued  for  1,000 
shares  of  the  capital  stock  of  the  company  to 
Jake  Wacker,  Jr.,  of  Odessa.  Another  page 
of  the  register  contains  a  list  of  the  stock- 
holders of  the  company,  and  shows  1,000 
shares  of  stock  in  the  name  of  John  Ann- 
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sti^ng.  In. another  column,  under  the  head- 
ing "To  Whom  Transferred,"  appears  the 
name  of  "Jake  Wacker,  Jr.,  address  Odessa," 
and  under  the  heading  "Date  of  Transfer" 
appears  the  date  "1/6/20."  Under  the  head- 
ing "Shares  Transferred"  the  number  "1000" 
appears,  and  under  the  heading  "Number  of 
New  Certificate,"  "No.  953."  These  stock 
entries  show  apparently  a  complete  record  of 
the  stock  originally  Issued  to  Armstrong,  ex- 
cept that  they  do  not  show  the  transfer  by 
Armstrong  to  Egbers. 

[1]  Appellant  contends  that  the  entries 
from  the  stock  book  are  not  competent  evi- 
dence against  him,  and  testified  tbiat  he  knew 
nothing  of  the  entries  being  made  therein  at 
the  time  they  were  made,  and  not  until  lonf 
afterwards.  The  testimony  on  behalf  of  ap- 
pellant was  to  the  effect  that  he  was  the 
selling  agent  of  the  company;  that  he  bad 
In  bis  own  name  some  300,000  shares  of  the 
company's  stock,  and  In  addition  thereto 
there  was  a  credit  due  him  on  the  books  of 
the  company  amounting  to  some  $40,000, 
which  he  had  advanced  to  and  for  the  com- 
I>any.  Appellant  would  write  to  Van  Dusen, 
the  secretary,  and  tell  him  to  issue  a  stock 
certificate  to  a  certain  person;  in  this  case 
to  Wacker.  At  the  end  of  the  month  appel- 
lant would  send  in  some  of  his  certificates. 
Van  Dusen  would  cancel  these  certificates 
and  cover  the  certificates  already  issued  by 
certificates  of  like  amounts  among  those  sent 
in  by  appelant.  This,  it  is  contended,  if  ap- 
pellant made  sales  of  various  amounts, 
among  them  a  1,000-share  sale,  at  the  end  of 
the  month  he  would  send  In  certificates  of 
various  amounts,  among  them  a  1,000-share 
certificate,  and  under  the  heading  "To  Whom 
Transferred"  Van  Dnsen  would  put  in  any 
l.OOO-share  certificate  he  desired,  Irrespective 
of  whether  it  stood  in  the  name  of  one  man 
or  that  of  another.  If  appellant  sent  in  no 
certificates.  Van  Dusen  would  issue  treasury 
stock  and  charge  the  same  up  to  appellant  on 
his  open  account  Van  Dusen  testified  thnt 
he  never  notified  appellant  that  the  AVacker 
stock  was  covered  by  the  Armstrong  stock, 
and  that  appellant  never  saw  the  books,  and 
Knew  nothing  of  Van  Dusen's  method  of  keep- 
ing the  books.  On  the  contrary,  appellant 
testified  that  he  Icnew  in  a  general  way  how 
Van  Dusea  kept  the  books,  and  approved 
of  It 

The  entries  on  the  stock  register,  however, 
are  inconsistent  vrith  appellant's  and  Van 
Dusen's  explanation.  Appellant  sold  1,000 
shares  to  Wacker  on  January  2,  completed 
the  financial  transaction  at  a  bank  in  Odes- 
sa, Wash.,  on  January  4th  or  5th,  received 
the  money  therefor,  and  had  It  transferred  to 
the  Pioneer  National  Bank  of  KitzvlUe  on 
the  same  day,  and  on  the  next  day,  not  at 
the  end  of  the  month,  the  entry  was  made 
.In  the  stock  register  in  the  general  office  of 
the  company  at  Spokane,  by  Van  Dusen,  the 
206P.-64 


secretary,  that  1,000  shares  of  stock  standing 
in  the  name  of  Armstrong  had  been  trans- 
ferred to  the  name  of  Jake  Wacker,  Jr.  The 
certificate  number  of  the  Armstrong  stock 
was  canceled,  and  a  certificate  with  a  new 
number  issued  to  Wacker.  This  would  cer- 
tainly Indicate  that  Armstrong's  stock  was 
intrusted  to  appellant  by  Egbers  after  he 
acquired  It  and  was  sold  by  appellant  to 
Wacker.  and  returned  by  appellant  to  the 
ofBce  of  the  company,  canceled,  and  a  stock 
certificate  Issued  in  the  name  of  Wacker. 

Appellant  contends  that  Van  Dusen's  meth- 
od of  showing  the  stock  transfers  was  noth- 
ing but  a  matter  of  bookkeeping  followed 
of  his  own  accord;  but  this  cannot  be  sus- 
tained. The  statutes  governing  private  cor- 
porations in  this  state  provide:  First,  that 
the  stock  of  the  company  shall  be  deemed 
personal  estate,  and  shall  be  transferable  In 
such  manner  as  shall  be  prescribed  by  the 
by-laws  of  the  company,  but  no  stock  transfer 
shall  be  valid,  except  between  the  parties 
thereto,  until  the  same  shall  have  been  en- 
tered upon  the  books  of  the  company,  so  as 
to  show  the  nam^s  of  the  parties  by  and  to 
whom  transferred,  the  numbers  and  designa- 
tion of  the  shares,  and  the  date  of  the  trans- 
fer (Bern.  Code,  §  3693) ;  second,  that  It  shall 
be  the  doty  of  the  trustees  of  every  company 
Incorporated  to  keep  a  book  containing  the 
names  of  all  persons,  alphabetically  arranged, 
who  are  or  shall  be  stockholders  of  the  cor- 
poration, and  show  the  number  of  shares  of 
stock  held  by  them  respectively,  and  the 
time  when  they  became  the  owners  of  such 
shares,  etc.  (section  3701,  Bem.  Code);  and, 
third,  if  at  any  time  the  clerk  or  other  of- 
ficer having  charge  of  such  book  shall  make 
any  false  entries  or  neglect  to  make  any 
proper  entry  therein,  etc.,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  etc.  (section  3703, 
Rem  Code). 

Notwithstanding  Van  Dusen's  attempted 
falsification  of  the  record  in  his  testimony,  it 
must  be  assumed  that  he  was  attempting  to 
comply  with  the  law  regarding  the  record  of 
stock  issued  and  transferred,  and  also  that 
appellant,  having  full  charge  of  the  coriwra- 
tlon  as  president  and  of  its  promotion,  knew 
the  law,  made  at  least  some  effort  to  comply 
with  it  so  that  he  and  all  others  would  know 
who  were  stockholders,  when  they  became 
such,  who  had  ceased  to  be  stockholders,  and 
when  and  how.  The  records,  therefore,  un- 
der the  statute,  were  competent  evidence,  and 
the  jury  were  justified  In  disbelieving  api)el- 
lant  and  Van  Dnsen,  and  believing  the  rec- 
ord. 

[2]  It  is  argued  that  appellant  is  not  bound 
to  keep  the  identical  shares  of  stock  on  hand, 
but  could  replace  the  shares  intrusted  to  him 
by  Egbers  with  other  treasury  stock,  and 
that  he  had  plenty  of  such  stock  with  which 
to  replace  the  stock  received  from  Egbers, 
and  had  offered  to  replace  the  same  with 
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1,000  shares  of  treasury  stock.  Thompson  on 
Corporations,  vol.  4,  i  4235,  la  cited,  to  the  ef- 
fect that  a  pledgee  generally  is  not  bound  to 
keep  the  Identical  shares  on  band.  Under 
the  evidence  and  information  in  this  case 
appellant  was  not  a  pledgee,  but  was  an 
agent  or  bailey,  and  as  such  the  statute  un- 
der which  the  prosecution  was  Instituted  ap- 
plies. 

"One  who  sells  property  as  an  agent,  and 
who  subseauently  conceives  an  intent  to  and 
does  misappropriate  the  proceeds,  embezzles 
the  proceeds,  and  not  the  property." 

A  somewhat  similar  case  in  our  own  court 
is  that  of  State  v.  Campbell,  99  Wash.  502, 
168  Pac.  968,  where  the  defendant  was  given 
a  note  and  mortgage  for  collection.  He  sold 
the  note  and  mortgage  and  failed  to  account 
for  the  proceeds.  He  claimed  he  purchased 
the  note  and  mortgage  from  the  holder  there- 
of, and  that  the  relation  of  debtor  and 
creditor.  Instead  of  principal  and  agent,  ex- 
isted between  them.  The  Jury  found  that 
the  relation  of  principal  and  agent  existed 
between  the  parties,  and  the  defendant  was 
convicted  and  appealed.  In  reviewing  that 
case  we  said: 

"The  evil  at  which  the  statute  defining  lar- 
ceny by  embezzlement  is  leveled  is  not  confined 
to  instances  where  the  agency  involved  is  of 
long  duration  or  is  broad  and  comprehensive  in 
scope.  If,  at  the  time  of  the  felonious  and 
fraudulent  conversion,  the  accused  was  an  agent 
for  a  particular  purpose  only,  and  the  property 
appropriated  was  intrusted  to  him  by  virtue 
of  such  agency,  it  is  sufficient  It  is  not  the 
nature  and  extent  of  the  authority  conferred, 
but  the  fact  of  the  relationship  which  constitut- 
es an  essential  element  of  the  crime.  If  the 
note  and  mortgage  were  delivered  to  appellant 
for  collection,  there  can  be  no  question  but  that 
be  was  an  agent  within  the  meaning  of  the  stat- 
ute." 

So  in  this  case:  If  the  Armstrong  certif- 
icate for  1,000  shares  of  stock  was  Instrusted 
to  appellant  for  sale,  he  to  account  for  Its 
proceeds  to  the  then  owner  thereof,  as  found 
to  be  the  fact  by  the  Jury,  then  appellant  was 
guilty  if  he  failed  or  refused  to  so  account 
for  the  proceeds  after  the  sale. 

[3]  It  is  also  claimed  that  a  new  trial 
should  have  been  granted  to  appellant  by  rea- 
son of  bias  and  prejudice  of  one  Juror.  The 
hearsay  affidavit  of  the  attorney  for  appel- 
lant as  to  the  bias  and  prejudice  of  the  Juror 
is  denied  by  the  hearsay  affidavit  of  the 
prosecuting  attorney,  and  the  court  was  sat- 
isfied that  there  had  been  no  bias  and  preju- 
dice on  the  part  of  the  Juror,  and  denied  the 
motion  for  a  new  trial. 

We  certainly  cannot  say  that  he  thereby 
abused  his  discretion.  The  case  was  submit- 
ted to  the  Jury  upon  fair,  concise,  and  lucid 
instructions,  and  no  exception  was  taken  to 
such  instructiona 


We  can  find  no  error  in  the  record,  and 
the  Judgment  U  affirmed. 

PARKER,  O.  J.,  and  MAIN,  HOVET,  and 
MACKINTOSH,  JJ.,   concur. 


(lis  WaA.  450) 
STATE  V.  CROWDER.     (No.  16881.) 

(Supreme  Court  of  Washington.     April  8, 
1922.) 

i.  Criminal  law  «s>369 (8)— Details  of  pHor 
and  subsequent  acts  held  admlssiiile  wboro 
female  was  under  age  of  consent 

In  a  prosecution  for  having  carnal  knowl- 
edge of  a  female  under  the  age  of  consent,  it 
was  proper  to  admit  evidence  of  the  details  of 
acts  of  sexual  intercourse  between  the  parties 
which  occurred  either  prior  to  or  subsequent 
to  the  act  ultimately  selected  by  the  state  as 
the  act  upon  which  it  would  rely. 

2.  Witnesses  <3=330l— A  defendant  te»Ufylai 
subjeots  himself  to  cross-examination. 

Notwithstanding  Const,  art.  1,  {  9,  a8_  to 
compelling  an  accused  to  give  evidence  against 
himself,  where  accused  voluntarily  testifies  In 
his  own  behalf,  he  subjects  himself  to  proper 
cross-examination,  in  view  of  Rem.  Code  1915. 
§8  2148,  2152. 

3.  Witnesses  «=3277 (4) —Cross-examination  of 
accused  limited  to  subjects  covered  by  direct 
examination. 

Under  the  American  rule  as  to  cross-exami- 
nation which  applies  in  Washington,  the  cross- 
examination  of  defendant  in  a  criminal  prose- 
cution most  be  limited  to  subjects  opened  up 
by  his  direct  examination. 

4.  Witnesses  9=>30l— Cross-examination  of  de- 
fendant lield  improper  as  compelling  liiia  to 
furnish  evidence  against  himself. 

Where  defendant,  charged  with  statatory 
rape,  testified  to  an  acquaintance  with  prose- 
cuting witness  and  that  he  had  called  at  her 
home  frequently,  cross-examination  of  defend- 
ant concerning  acts  of  intercourse  with  her  waa 
improper  as  compelling  him  to  incriminate  him- 
self In  violation  of  Const,  art.  1,  {  9. 

Department  1. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;  Augustus  Brawley,  Judge. 

J<An  R.  Crowder  was  convicted  of  carnal- 
ly knowing  a  female  child  under  the  oge  of 
18,  and  he  appeals.    Reversed  and  remanded. 

George  A.  Joiner,  of  Anacortes,  and  R.  V. 
Welts,  of  Mt  Vernon,  for  appellant. 

W.  L.  Brickey  and  W.  H.  Hodge,  both  at 
Mt  Vernon,  for  the  State. 

TOLMAN,  J.  This  is  an  appeal  from  a 
Judgment  entered  upon  a  verdict  of  guilty  of 
the  crime  of  carnally  knowing  a  female  child 
under  the  age  of  18  years. 

While  a  number  of  assignments  of  error 
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are  made,  those  chiefly  argned  and  relied 
upon  may  be  grouped  under  two  heads,  and 
we  will  confine  ourselves  to  the  two  questions 
thus  presented. 

[1]  It  Is  conceded  that  in  cases  of  this 
character  the  prosecuting  witness  may  tes- 
tify to  acts  of  Intercourse  other  than,  and 
prior  In  time  of  occnrr'nce  to,  the  one  upcm 
which  the  defendant  Is  being  tried,  as  show- 
ing the  relations  of  the  parties,  and  tending 
to  corroborate  other  evidence  going  directly 
to  the  offense  charged.  But  it  la  contended 
that  the  details  of  such  prior  acts  are  Inad- 
missible, and  more  especially  that  subse- 
quent acts  and  the  details  thereof  are  wholly 
inadmissible  for  any  purpose.  As  to  the  in- 
admissibility of  the  details,  appellant  cites 
and  relies  upon  State  v.  Slgler  (Wash.)  200 
Pac.  323,  and  Slate  v.  McDonald  (Wash.) 
200  Pac.  326;  but  these  cases  each  deal  with 
a  wholly  different  and  independent  crime, 
the  details  of  which  would  have  no  bearing 
upon  the  issue  being  tried,  and  are  not  con- 
trolling upon  the  question  here  presented. 
In  this  case  the  prosecuting  witness  was  ex- 
amined in  chief  as  to  her  relations  with  the 
accused  from  the  beginning  to  the  end  of 
them,  the  time  covered  being  less  than  two 
months,  and  there  being  no  break  In  the  re- 
lations during  that  period,  the  prosecutor 
announcing  that  he  would,  in  due  time,  elect 
as  to  which  particular  act  he  would  rely  up- 
on for  conviction.  Any  one  of  the  acts  de- 
tailed by  the  witness  would  have  been  sufS- 
dent  under  the  information. 

"The  feneral  rale  that  evidence  of  other 
crimes  is  inadmissible  does  not  apply  to  proof 
of  other  acts  of  seznal  intercourse  between 
the  parties  in  statutory  rape  cases,  that  is,  in 
prosecutions  for  rape  on  a  female  under  the 
age  of  consent,  or  on  a  woman  imbecile,  even 
though  such  other  acts  constitute  separate  and 
distinct  crimes.  Provided  they  are  not  too  re- 
mote in  time  or  otherwise,  such  'Other  acts  are 
relevant  and  admissible  to  show  the  lustful  dis- 
position of  defendant  as  well  as  to  show  the 
existence  end  continuance  of  the  Illicit  relation, 
to  characterize  and  explain  the  act  charged,  and 
to  corroborate  the  testimony  of  the  prosecutrix 
as  to  that  act.  Evidence  of  acts  prior  to  the 
one  charged  is  quite  generally  held  admissible, 
and,  except  in  a  few  jurisdictions,  evidence  of 
subsequent  acts  is  also  admissible."    16  O.  J. 


See,  alsc,  State  ▼.  Fetterly,  33  Wash.  599, 
74  Pac.  810. 

We  hold  therefore  that,  under  the  condi- 
tions here  shown,  the  evidence  of  the  details 
of  what  later  proved  to  be  prior  and  subse- 
quent acts  was  properly  admitted. 

[2]  The  second  question  relates  to  the 
cross-examination  of  the  accused,  who  pre- 
sented himself  as  a  witness  in  his  own  be- 
half. On  direct  examination  he  testified  that 
he  became  acquainted  with  the  prosecuting 
witness  and  called  at  her  home  quite  fre- 
quently; that  he  ceased  to  call  upon  her 
about  April,  1020  (a  time  subsequent  to  the 


particular  act  which  the  state  elected  to  rdj 
upon) ;  and  that  he  had  not  called  upon  her 
or  been  out  with  her  at  any  time  during 
certain  subsequent  months.  This,  with  the 
details  of  an  offer  and  certain  efforts  to 
marry  the  prosecuting  witness,  comprise  the 
gist  of  his  testimony  in  dilef  so  far  as  it  is 
now  material.  On  cross-examination,  over 
strenuous  and  detailed  objections,  he  was 
compelled  to  testify  that  be  did  have  inter- 
course with  the  prosecuting  witness  on  three 
or  four  occasions,  one  being  the  act  upon 
which  the  state  elected  to  rely. 

Appellant,  in  support  of  his  position  that 
such  cross-examination  constitutes  reversible 
error,  relies  on  section  0  of  article  1  of  our 
state  Constitution,  which  reads: 

"No  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself,  or  be 
twice  ^ut  in  jeopardy  for  the  same  offense." 

And  upon  Bern.  Code,  {  2148,  which,  among 
other  things,  provides: 

"  *  *  *  Any  person  accused  of  any  crime 
in  this  state,  by  indictment,  information,  or  - 
ottierwise,  may,  in  the  examination  or  trial  of 
the  cause,  offer  himself,  or  herself,  as  a  wit- 
ness in  bis  or  her  own  behalf,  and  shall  be  al- 
lowed to  testify  as  other  witnesses  in  such  case, 
and  when  accused  shall  so  testify,  he  or  she 
shall  be  subject  to  all  the  rules  of  law  relating 
to  cross-examination  of  other  witnesses." 

And  also  upon  Rem.  Code,  {  2152,  yrhldi 
provides: 

"The  rules  of  evidence  in  dvil  actions  so  far 
as  practicable,  shall  be  applied  to  criminal 
prosecntions." 

As  to  the  constitutional  question  there  is 
no  doubt  that,  when  the  accused  takes  the 
witness  stand  in  his  own  behalf  and  by  bis 
testimony  in  chief  op«i8  up  a  pertinent  sub- 
ject, he  thereby  submits  himself  to  proper 
cross-examination  on  such  subject,  and  may 
not  prevent  or  defeat  cross-examination 
thereon  by  claiming  the  protection  of  the  con- 
stitutional provision.  State  v.  Duncan,  7 
Wash.  336,  35,  Pac.  117,  38  Am.  St.  R^.  888; 
State  V.  Melvem,  32  Wash.  7,  72  Pac.  489; 
State  ▼.  Hill,  45  Wash.  694,  89  Pac.  160; 
State  V.  Peeples,  71  Wash.  451,  129  Pac.  108; 
State  V.  Morden,  87  Wash.  465, 151  Pac.  832; 
and  State  v.  Brooks,  89  Wash.  427,  154  Pac. 
795.  In  most,  if  not  all,  of  the  cases  Just 
cited,  the  rule  is  laid  down  expressly  or  by 
necessary  implication  that  a  defendant  in  a 
criminal  case,  who  voluntarily  takes  the 
witness  stand  in  his  own  behalf,  is  subject 
to  all  the  rules  relating  to  the  cross-exami- 
nation of  other  witnesses. 

[3]  Upon  the  subject  of  the  cross-examina- 
tion of  the  accused,  there  seems  to  be  at  least 
three  fairly  well  defined  rules:  First,  the 
English  or  orthodox  rule  to  the  ^ect  that 
the  taking  of  the  witness  stand  is  a  complete 
waiver  as  to  all  facts,  including  those  which 
merely  affect  credibility;    second,  that  the 


Digitized  by 


Google 


862 


205  PXOIFIO  BEPORTEB 


(Wash. 


waiver  extends  only  to  matters  rdatiye  to 
the  Issue,  and  does  not  permit  cross-ezami- 
aatlon  on  collateral  matters  such  as  merely 
affect  credibility;  and,  third,  the  rule,  usual- 
ly founded  oil  a  statute,  which  subjects  the 
accused  to  such  cross-examination  as  may  be 
given  to  other  witnesses,  or  (leaving  out  the 
question  of  Impeachment,  not  material  here) 
permits  of  cross-examination  based  only  ux>- 
on  subjects  opened  up  by  his  examination  in 
chief.  This  is  generally  referred  to  as  the 
"American  rule"  and  is  thus  defined  in  28 
R.  C.  L.  S  194,  p.  604: 

"Until  1827,  the  orthodox  rule  seems  to  have 
been  almost  universally  followed.  But  in  a 
Pennsjlvania  case-  decided  In  that  year  it  was 
said  that  a  witness  might  not  be  cross-examined 
to  facts  which  are  wholly  foreign  to  what  he 
had  already  testified.  Subsequently  the  broad 
rule  was  laid  down  by  the  United  States  Su- 
preme Court,  that  a  party  has  no  right  to  cross- 
examine  any  witness  except  as  to  facts  and 
drcamstances  connected  with  the  matters  stat- 
ed in  his  direct  examination.  If  he  wishes  to 
examine  him  on  other  matters,  he  mast  do  so 
by  making  the  witness  his  own,  and  calling  liim 
as  such  in  the  subsequent  progress  of  the  cause. 
This  rule,  commonly  known  as  the  "American 
role,"  has  now  become  firmly  established  in  the 
federal  courts  and  in  the  courts  of  most  juris- 
dictions of  this  country.  The  reasons  usually 
designed  for  its  adoption  are  that  it  prevents 
a  confusion  of  the  cases  made  out  by  the  op- 
posing witnesses,  and  places  the  parties  on  an 
equal  footing,  preventing  either  from  having  an 
unfair  advantage  over  the  other  in  the  matter 
of  cross-examination.  Under  this  rule  a  wit- 
ness may  not  l>e  asked  any  question  on  cross- 
examination  which  does  not  tend  to  relrat,  im- 
peach, modify,  or  explain  any  of  his  testimony. 
Of  course  it  is  error  for  the  trial  court  to  re- 
fuse to  permit  the  cross-examination  of  a  wit- 
ness to  extend  to  all  matters  germane  to  the 
direct  examination,  as  such  a  cross-examina- 
tion is  a  matter  of  absolute  right  and  is  not  a 
mere  privilege.  In  those  jurisdictions  where 
the  American  rule  is  followed,  the  courts  fre- 
quently say,  in  effect,  that  a  party  to  a  cause 
may  not  introduce  a  defense  by  cross-examin- 
ing his  adversary's  witness  as  to  matters  not 
germane  to  the  direct  examination,  but  if  a 
question  is  within  the  scope  of  ,the  direct  ex- 
amination it  is  not  objectionable  on  cross-ex- 
amination because  it  tends  to  establish  a  de- 
fense to  the  action." 

This  rule  has  been  so  largely  adopted  and 
followed  in  this  country  that  it  seems  un- 
necessary to  dte  further  authorities,  though 


It  must  be  admitted  that  tbere  are  some 
seeming  inconsistencies  in  its  application. 
While  this  court  has  never  passed  squarely 
upon  this  question  in  a  criminal  case,  yet  in 
civil  cases  there  remains  no  doubt,  and  from 
the  language  of  the  statutes  quoted,  and  the 
expressions  contained  In  our  cases  hereinbe- 
fore cited,  it  cannot  be  doubted  that  we  are 
bound  to  the  doctrine  of  the  modem,  or 
American  rule,  and  it  only  remains  to  apply 
it  to  the  facts  in  this  case. 

[4]  It  is  argued  by  the  state  tbat  when  the 
appellant  testified  to  an  acquaintance  with 
the  prosecuting  witness,  and  that  he  had 
called  at  her  home  quite  frequently,  be  there- 
by opened  up  the  whole  subject  of  his  rela- 
tions with  her.  If  the  facts  testified  to  in 
chief  had  directly  or  by  inference  tended  to 
dispute  or  deny  the  charge,  there  might  be 
force  in  this  position;  but,  as  we  view  it, 
the  testimony  referred  to  bad  no  such  pos- 
sible effect.  An  acquaintance  usually  pre- 
cedes such  ,act8  as  are  here  barged,  but  such 
acts  do  not  invariably,  or  even  usually,  fol- 
low an  acquaintance  between  persons  of  the 
opposite  sex,  and,  if  the  evidence  was  mate- 
rial at  all.  It  tended  towards  corroboration 
of  the  state's  evidence  rather  than  otherwise. 
The  purpose  of  cross-examination  is  to  break 
or  weaken  the  force  of  the  testimony  given 
in  chief,  it  must  be  used  as  a  shield  and  not 
as  a  sword,  and  as  the  state  had  already,  as 
a  part  of  its  own  case,  offered  evldmce  to 
prove  the  identical  facts  testified  to  on  direct 
examination  by  appellant,  it  could  bardl; 
have  desired,  by  its  cross-examii^tion,  to 
accomplish  the  legitimate  result  of  breaking 
or  weakening  appellant's  testimony  in  that 
respect  Moreover,  the  testimony  elicited  on 
cross-examination  had  no  such  purpose  or 
effect,  but  its  evident  purpose,  which  was 
fully  accomplished,  was  to  cause  the  anpellant 
to  incriminate  himself.  This,  in  State  v. 
O'Hara,  17  Wash.  525,  50  Tac.  477,  933,  It  was 
held,  could  not  be  done. 

The  other  assignments  of  error  have  been 
considered ;  but,  deeming  them  not  well  tak- 
en, we  do  not  condder  it  necessary  to  discuss 
them. 

For  the  reasons  indicated,  the  judgment 
must  be  and  it  is  reversed,  and  the  case  re- 
manded for  a  new  triaL 

PARKER,  O.  J.,  and  MITGHBLL  and 
BRIDGES,  JJ.  concur. 
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STAGER  V.  BURBANK  CO.  •!  aL 
(No.  16447.) 

(Supreme  Court  of  Washiacton.    April  11, 
1922.) 

Fraud  «=»27— Mlsrepreseatatloa  land  oould  be 
Irrigated  held  to  entitle  purotaaaer  to  reoover 
diminished  value. 
Where  land  and  water  righta  were  sold  to 
a  purchaser,  who  had  inspected  the  land,  at 
a  price  greatly  exceeding  the  valoe  of  the  land 
if  it  could  not  be  irrigated,  and  the  great  weight 
of  the  evidence  showed  that  the  representation 
the  land  could  be  irrigated  was  false  because  it 
was  too  high  to  receive  water  by  gravity  flow 
from  the  canal  of  the  vendor,  the  purchaser 
was  entitled  to  recover  the  amount  paid  by  him 
for  the  land  above  its  value  as  unirrigated  land, 
and  to  have  his  notes  and  mortgage  represent- 
ing the  balance  due  on  the  purchase  price  of 
the  land  and  the  entire  purchase  price  of  the 
water  right  canceled. 

Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;    K.  L.  McCroskey,  Judge. 

Action  by  C.  T.  Stager  against  the  Burbank 
Company,  a  corporation,  and  Its  receiver,  to 
recover  damages  for  fraud,  and  to  have  can- 
celed notes  and  mortgage  given  to  secure  the 
payment  of  a  portion  of  the  purchase  price. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Keversed. 

Chas.  W.  Johnson,  of  PasO),  for  appellant 
Sharpstein,  Smith  &  Sharpeteln,  of  WaUa 
Walla,  for  respondents. 

HOVET,  J.  AppeUant  sues  for  damages 
for  fraud  arising  from  the  purchase  of  40 
acres  of  land,  and  for  the  cancellation  of 
certain  notes  and  a  mortgage  given  to  secure 
the  payment  of  a  portion  of  the  purchase 
price  of  the  land  and  the  purchase  price  of 
a  water  right 

Appellant  resided  in  the  state  of  Iowa, 
and  was  one  of  a  party  of  land  purdiasers 
who  dealt  with  Daniel  Hayes  Company,  a 
corporation  with  offices  in  Chicago,  but  oi»- 
erating  in  this  state.  The  Burbank  Company, 
of  which  respondent  Pingry  is  now  receiver, 
owned  an  irrigation  project  in  the  county  of 
Walla  Walla,  and  it  entered  into  an  arrange- 
moit  with  Hayes  Company  to  make  sales  of 
the  land  and  water  rights  wltbln  tbe  project. 
Ibe  Hayes  Company  undertook  to  operate 
the  land  which  they  persuaded  the  purchas- 
ers to  buy  for  a  i)erlod  of  five  years  under  a 
division  of  profits  and  sharing  of  expenses, 
and  obtained  from  the  purchaser  In  this  case 
a  cash  payment  of  $1,000  on  account  of  the 
first  year's  operation.  In  January,  1918,  an 
agent  for  Hayes  Company  brought  the  appe- 
lant with  other  purchasers  to  the  city  of 
WaUa  Walla,  and  while  appellant  was  there 
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he  inspected  the  land  and  obtained  his  deed 
for  40  acres  of  land,  the  purchase  price  of- 
which  was  to  be  $4,000.  Of  this  sum  he  paid 
$2,000  in  cash.  Appelant  also  entered  into 
a  contract  for  the  purchase  of  water  in  a  to- 
tal sum  of  $3,250,  and  for  this  sum,  added  to 
the  $2,000  unpaid  on  the  land  purchased 
appellant  gave  notes  secured  by  a  mortgage 
upon  the  land.  Appellant  returned  to  Iowa 
and  did  not  attempt  to  do  anything  with  the 
land  until  April,  1919. 

In  the  fall  of  1918  Pingry,  who  was  then 
an  officer  in  the  Burbank  Company,  discov- 
ered that  there  was  a  good  deal  of  dissatis- 
faction with  the  contracts  Hayes  Company 
had  made,  and  went  Etast  and  secured  a  re- 
fund from  Hayes  Company  of  the  $1,000 
which  appellant  had  advanced  .to  them  and 
at  that  time,  offered  to  take  back  the  land 
and  return  appellant  the  money  which  he  bad 
paid  and  cancel  his  obligation,  but  appellant 
said  that  he  wished  to  go  through  with  the 
deal. 

The  grounds  of  recovery  are  that  the  land 
was  very  rocky,  and  unsuitable  for  the 
farming  purposes  represented,  and  that  it  is 
too  high  to  recdre  water  by  gravity  flow 
from  the  canal  d  the  company. 

7he  trial  court  dismissed  the  action. 

So  far  as  the  misrepresentations  as  to  the 
character  of  the  land  are  Involved,  we  agree 
with  the  trial  court  that  the  appellant  would 
not  be  entitled  to  recover.  We  cannot  ac- 
cept the  Tiew,  however,  that  the  situation  of 
the  land  with  reference  to  its  water  supply 
should  leave  appellant  without  remedy.  The 
great  weight  of  the  evidence  is  to  the  effect 
that  the  land  cannot  be  irrigated  by  gravity 
flow  from  the  canal,  and  that  appellant  had 
no 'knowledge  of  this  fact,  nor  anything  to 
put  him  upon  Inquiry,  until  shortly  before  he 
brought  this  action.  In  an  irrigated  district 
the  water  supply  is  the  most  important  fea- 
ture to  be  considered.  The  testimony  shows 
without  conflict  that  the  land  without  the 
water  supply  is 'worth  from  $15  to  $26  per 
acre,  wltlle  the  purchase  price,  exclusive  of 
the  sum  to  be  paid  for  the  water  right,  was 
$100  per  acre.  Giving  the  testimony  in  favor 
of  the  respondents  the  most  liberal  interpre- 
tation, we  think  appellant  established  a  right 
of  recovery  for  the  sum  of  $1,000  which  he 
paid  in  cash  over  and  above  $1,000  which  he 
admits  to  be  the  value  of  the  land  without 
the  water  right,  and  for  the  cancellation  of 
his  obligations,  or  for  Judgment  for  the 
amount  thereof  in  case  surrender  Is  not  se- 
cured. 

It  appears  from  the  testlm<my  that  the 
prc^erty  of  respondent  is  being  taken  over  by 
an  irrigation  district,  and  for  the  jnirpose  of 
clearing  the  record  the  judgment  should  can- 
cel the  water  contract  made  by  the  Burbank 
Company  with  the  appellant  xxpoa  the  can- 
cellation of  the  obligations  given  ther^or. 


4=»For  other  casr*  see  wma  topic  and  K£Y-NUMBBR  in  all  Kay-Niunbered  Dlgeata  and  ladnas 
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The  cause  Is  reversed  for  proceedings  con- 
sistent wltb  this  opinion. 

PARKER,  C.  J.,  and  MAIN,  HOLOOMB, 
and  MACKINTOSH,  JX,  concur. 


(Ue  Wash.  148) 

HEINO  V.  LIBBY,  McNEiLL  &  LIBBY,  and 
nine  other  cases.     (No.  16094.) 


(Supreme  C!oart  of  Wasliington. 
1921.) 


June  21, 


1.  Shipping  4=9l40— Harter  Aot  does  not  ap- 
ply to  commercial  vessel  not  engageit  In  car- 
rying trade. 

The  Barter  Act  (U.  8.  Comp.  St  §§  802»- 
8035),  declaring  that  engagements  added  to 
bills  of  lading  relieving  the  owner  of  a  vessel 
sailing  between  the  United  States  and  other 
ports  from  negligence  are  void,  does  not  apply 
to  a  coasting  vessel  not  engaged  in  the  carry- 
ing trade,  but  used  to  transport  fish  by  the 
owner. 

2.  Seamen  «=>2— Vessel  used  to  transport  flsh 
is  a  "merchantman." 

A  vessel  used  to  carry  supplies  to  Alaska 
and  fish  therefrom  was  a  "merchantman,"  a 
ship  or  vessel  employed  in  foreign  or  domestic 
commerce  and  in  the  merchant  service  being  a 
"merchantman";  hence  both  the  owner  and 
master  were  subjected  to  the  shipping  regula- 
tions provided  by  U.  S.  Comp.  St.  i  8287  et  seq., 
and  seamen  were  protected  in  their  rights  by 
such  statutes. 

3.  Admiralty  $=>l  3— Contract  as  seamen  and 
flshormen  held  of  a  maritime  nature. 

A  contract  by  a  seaman  for  a  voyage  on  a 
merchantman  from  Seattle  to  Alaska,  work 
there  as  fishermen,  and  return,  was  a  maritime 
contract. 

4.  Courts  <&=>489( I)— Seamen  may  sue  on  con- 
tract either  In  federal  or  common-law  courts. 

Under  Judicial  Code,  {  24,  subd.  3  (U.  S. 
Comp.  St.  i  001),  seamen  suing  on  their  con- 
tract of  employment  may  sue  either  in  the 
federal  court  or  in  the  common-law  courts  of 
the  state;  the  statute  saving  them  that  right. 

5.  Seamen  iS-jO— Contract  held  not  to  entltl^ 
seamen  to  determine  vessel  unseaworthy  and 
quit  In  a  body. 

Where  a  contract  between  seamen  for  a 
fishing  voyage  to  Alaska  and  return  declared 
that  men  refusing  to  work  should  be  consider- 
ed as  having  quit  the  employment,  but  that  men 
discharged  should  be  given  free  transportation 
to  the  home  port,  including  maintenance,  but 
that  this  obligation  should  not  apply  to  men 
quitting,  such  provisions  do  not  Justify  seamen 
in  determining  on  their  own  initiative  that  the 
vessel  was  unseaworthy  and  in  a  body  refusing 
to  make  the  voyage  from  Alaska  back  to  Seat- 
tle. 

6.  Seamen  €=>9,  21  —  Seamen  not  entitled  to 
have  Jury  determine  whether  vessel  was  nn- 
seaworthy. 

Where  a  sailing  vessel  out  of  Seattle  engag- 
ed in  a  fishing  enterprise  leaked  on  the  voyage 


to  Alaska,  but  the  leak  was  repaired,  seamen 
were  not  justified  In  pronouncing  the  vessel  un- 
seaworthy and  refusing  to  make  the  return 
voyage,  where  they  did  not  demand  a  survey 
pursuant  to  U.  S.  Comp.  St.  §i  8846;  8347, 
and  the  master  and  owner's  representatives 
having  had  surveys  made  by  competent  and 
disinterested  persons,  including  officers  of  a 
marine  cutter,  the  seamen  are  bound  by  snch 
surveys  and  cannot  have  the  question  of  sea- 
worthiness determined  by  a  jury  in  an  action 
for  wages,  but  they  must  be'  deemed  to  -have 
deserted  the  vessel  and  forfeited  their  wages. 

7.  Seamen  (S=>2l— Owner  of  vessel  not  bound 
by  Issuance  to  seameo  of  labor  certHlcates. 
Where  seamen  confederated  together   and 
pronounced  a  ship  unseaworthy  and  refused  to 
make  the  return  voyage,  though  competent  sur- 
veyors found  it  seaworthy,  the  owner  heUl  not 
bound  by  labor  certificates  issued  because  of 
such  circumstances,  but  on  return  of  the  sea- 
men was  entitled  to  repudiate  them. 
Fullerton,  J.,  dissenting. 

En  Banc. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Actions  by  E.  Heino,  A.  W.  Johnson,  Ellis 
Johnson,  H.  Selenius,  John  Winters,  J.  Ten- 
nyson, A.  Anderson,  Gus  Johnson,  A.  Emelio, 
and  John  Lagus  against  £4bby,  McNeill  & 
Libby,  a  corporation,  which  were  consolidat- 
ed. From  a  Judgment  for  plaintiffs,  deftmd- 
ant  appeals.    Reversed,  and  cases  dismissed. 

Kerr  &  McCord  and  Stephen  V.  Carey,  all 
of  Seattle,  for  appellant. 
H.  E.  Foster,  of  Seattle,  for  respondents. 

HOLCOMB,  J.  These  actions,  10  In  num- 
ber, were  brought  by  10  of  a  crew  of  seamen, 
and  fishermen,  suing  for  themselves  and  as 
assignees  for  collection  of  84  others,  to  re- 
cover wages  claimed  to  have  been  earned  by 
them  under  a  contract  of  employment  The 
10  cases  were  consolidated  for  trial  under 
the  tlUe  of  Heino  v.  Ubby,  McNeill  &  Lib- 
by. From  6  to  12  cases  are  Included  in  each 
suit.  In  each  suit  the  plaintiff  alleges  his  em- 
ploym«it  and  that  of  his  assignors  and  that 
he  was  given  certificates  showing  stated 
amounts  which  appellant  refused  to  pay. 

Appellant  answered  in  each  case,  the  an- 
swer In  the  Heino  Case  being  typical  of  all, 
denying  that  the  several  amounts  claimed 
by  the  plaintiffs  were  earned,  alleging  that 
certain  lesser  sums  were  earned,  which  would 
be  owing  by  appellant  were  it  not  for  matters 
atflrmatively  allied.  Appellant  then  af&rm- 
atively  alleged  that  on  April  8, 1919,  respond- 
ents and  their  assignors  entered  into  a  con- 
tract with  appellant  In  the  form  of  shipping 
articles,  and  a  certain  supplementary  agree- 
ment, whereby  respondents  and  their  assign- 
orsengaged  themselves  as  seamen  and  fisher- 
men for  the  season  of  1919,  and,  as  muA, 
agreed  to  sail  the  ship  Abner  Coburn  from 
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Seattle  to  LlbbyvUle,  Alaska,  and  to  work 
as  flslierinen  during  the  fishing  season,  and 
on  the  Conclusion  thereof  to  sail  the  Abner 
Gobarn  back  to  Seattle.  It  is  further  alleged 
that,  upon  the  arrival  of  the  ship  at  Libby- 
vlUe,  the  crew  conspired  together  to  violate 
their  contract  by  refusing  to  navigate  the 
ship  back  to  Seattle;  that  in  furtherance  of 
the  conspiracy  the  crew  pretended  that  the 
vessel  was  in  a  leaky  condition  and  unsea- 
worthy,  and  thereupon  the  appellant  had  the 
vessel  surveyed  by  three  master  mariners, 
and  by  the  officers  of  the  United  States  coast 
guard  cutter  Unalga,  but  that,  notwithstand- 
ing such  surveys  and  the  demand  of  the  mas- 
ter that  the  crew  fulfill  their  contract,  they 
refused  to  do  so,  and  deserted  the  ship.  Ap- 
pellant then  alleged  that  on  account  of  the 
refusal  of  the  crew  to  perform  their  contract 
appellant  was  subjected  to  expenses  aggregat- 
ing something  over  $36,000,  and  by  reason  of 
the  provisions  of  the  contract  appellant  be- 
came entitled  to  recover  fr<Hn  each  member 
of  the  crew  $5  for  each  day  they  severally 
refused  to  work. 

Respondents  replied,  putting  in  Issue  the 
matters  alleged  In  appellant's  afBrmative  an- 
swer. 

The  total  amount  daimed  by  the  several 
respondents  upon  their  own  and  the  assigned 
claims  was  $26,029.22.  Upon  a  trial  to  the 
court  and  a  Jury,  the  Jury  returned  a  ver- 
dict for  $25,613.76. 

Appellant  operates  a  number  of  salmon 
canneries  in  Alaska  <m  Bristol  Bay,  and  one 
of  the  canneries  is  located  at  libbyville,  Alas- 
ka. The  usual  method  of  operating  these 
canneries  is  to  fit  out  an  expedition,  which 
leaves  Seattle  in  the  spring  in  time  to  reach 
the  cannery  by  the  time  the  fish  begin  to 
run.  The  canneries  are  operated  during  the 
run  of  the  fish,  and  when  that  is  over  the 
expedition  returns  to  Seattle.  During  the 
season  of  1910  the  Bailing  ship  Abnor  Coburn, 
owned  by  appellant,  was  assigned  to  the  ex- 
pedition to  LlbbyvUle.  She  left  Seattle  on 
April  10,  1919,  having  on  board  a  cargo  of 
cannery  and  fishery  supplies  and  about  325 
or  330  men.  The  men  on  board  were  under 
contract  to  perform  the  labor  and  were  di- 
vided into  three  groups,  namely:  (1)  Seamen, 
fishermen,  beachmen,  and  trapmen;  (2) 
monthly  men;    (3)  China  crew. 

The  first  group  (seamen,  fishermen,  beach- 
men,  and  trapmen)  was  composed  of  about 
100  men,  who  before  leaving  Seattle  sighed 
shipping  articles  in  the  office  of  the  United 
States  Shipping  Commissioner,  by  which  they 
engaged  themselves  to  sail  the  Abner  Coburn 
to  Alaska,  work  during  the  fishing  season  as 
fishermen,  beaclmien,  or  trapmen,  and  at  the 
close  of  the  fishing  season  to  sail  the  vessel 
back  to  Seattle.  These  men  were  all  mem- 
bers of  the  Alaska  Fishermen's  Union.  Their 
contract  of  employment  consisted  of  the  usual 
form  of  shipping  articles  pcrescribed  by  title 


LIII,  Bevised  Statutes  of  the  United  States 
(U.  S.  Oomp.  St  {  8287  et  seq.),  to  be  execu^ 
ed  with  respect  to  vessels  or  merchant  ships, 
together  with  a  supplemental  agreement 
known  as  a  "fisherman's  contract,"  which 
provides  in  detail  as  to  the  duties  and  com- 
pensation of  these  men.  The  two  documents, 
namely,  the  shipping  articles  and  the  fisher- 
man's agreement,  were  executed  together  and 
constituted  one  contract  The  form  of  the 
fisherman's  ag^reement  is  agreed  to  each  year 
by  representatives  of  the  salmon  packers 
operating  in  Alaska,  and  the  officials  of  the 
Alaska  FLshermen's  Union,  and  the  form  so 
agreed  'to  becomes  the  uniform  contract  ap- 
plicable to  all  canneries  in  Alaska. 

Under  the  agreement  the  seamen  and  fish- 
ermen were  entitled  to  certain  fixed  sums 
known  as  "run  money"  as  compensation  for 
sailing  the  ship  to  and  from  Alaska,  together 
with  further  allowances  depending  upon  the 
number  and  kind  of  fish  caught  during  the 
season. 

These  cases  concern  only  wages  claimed  to 
be  due  seamen  and  fishermen,  the  monthly 
men  and  China  crew  not  being  Involved. 

■When  the  vessel  left  Seattle  with  its  cargo 
of  cannery  supplies,  it  was  loaded  down  to 
the  24rfoot  draught  When  about  700  miles 
outside  of  Cape  Flattery,  nearly  one-half  the 
distance  to  Unlmak  Pass,  the  ship  encounter- 
ed a  squall  which  lasted  about  24  hours,  on 
about  April  18,  1919,  and  began  to  take  wa- 
ter, and  took  water  to  the  extent  of  9  or  10 
inches  per  hour.  Some  of  the  crew  then  be- 
came alarmed  and  demanded  of  the  master 
that  he  return  to  Seattle.  A  petition  was 
circulated  aboard  ship  and  signed  by  many 
members  of  the  crew,  and  monthly  men, 
and  presented  to  the  master,  making  this  de- 
mand; but  he  declined  to  turn  back,  being 
of  the  opinion  that  he  could  as  safely  go 
forward  to  Unlmak  Pass  as  to  put  back  an 
equal  distance  to  Seattle;  for,  on  reaching 
Unlmak  Pass,  he  could,  if  necessary,  put  into 
Dutch  Harbor.  After  this  squall  the  vessel 
proceeded  to  Bristol  Bay,  not  finding  it  nec- 
essary to  stop  at  Dutch  Harbor.  Upon  the 
master's  refusal  to  put  back,  the  crew  be- 
came somewhat  insubordinate,  and  for  a  time 
refused  to  set  sail  as  ordered.  The  ship  ar- 
rived at  Bristol  Bay  about  May  8,  1919,  and 
proceeded  to  discharge  her  cargo.  Although 
the  vessel  had  leaked  considerably  on  the 
voyage,  the  cargo  was  not  damaged  by  wa- 
ter. From  the  time  she  started  to  leak, 
about  April  18,  until  she  arrived  in  Bristol 
Bay,  she  continued  to  take  in  more  or  less 
water;  but  the  power  pumps  were  always 
adequate  to  take  care  of  the  water,  and  it 
was  never  necessary  to  operate  the  hand 
pumps. 

When  the  vessel  was  partly  unloaded,  the 
leak  was  discovered  at  about  the  19-foot 
draught  line,  and  It  was  found  that  several 
butts  had  opened  up,  probably  caused  by  the 
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Storm,  and  thns  caused  the  vessel  to  leak. 
A  "butt"  Is  a  Joint  between  the  ends  of  two 
planks  on  the  side  of  the  ship.  The  planks 
are  about  8  Inches  wide,  and  the  space 
between  the  ends  of  the  two  planlos,  about 
a  quarter  of  an  inch  wide.  Is  called  a  "butt" 
and  is  filled  with  oakum  to  make  It  water 
tight.  The  oakum  had  worked  out  of  several 
of  the  butts.  The  unloading  of  the  vessel 
had  caused  her  to  come  up  out  of  the  water 
80  that  the  leaking  butts  were  exposed. 
When  the  vessel  had  been  comidetely  un- 
loaded appellant  caused  her  to  be  overhaul- 
ed, and  fitted  for  the  return  voyage,  and 
among  other  things  caused  the  leaking  butts 
to  be  repaired. 

When  the  crew  arrived  at  Libbyville, 
they  held  a  meeting  and  agreed  among  them- 
selves that  under  no  circumstances  would 
they  sail  the  ship  on  the  return  voyage,  and 
so  notified  the  superintendent  of  appellant's 
cannery.  This  determination  was  made  by 
the  crew  before  the  vessel  was  unloaded  and 
before  it  was  known  why  she  had  leaked  on 
the  trip  to  Alaslca. 

After  the  vessel  was  repaired,  appellant, 
on  about  July  8,  caused  her  to  be  surveyed 
by  three  disinterested  master  mariners  from 
other  ships  then  in  Bristol  Bay,  and  as  a  re- 
sult of  tlieir  examination  they  pronounced 
the  ship  seaworthy  and  in  all  respects  fit  to 
make  the  return  trip  to  Seattle. 

On  August  12,  the  ship  was  loaded  and 
ready  to  make  the  return  trip.  The  vessel 
did  not  have  a  full  cargo  for  the  return  voy- 
age, and  as  loaded  for  the  return  trip  the 
butts  which  had  leaked  on  the  up  trip  were 
above  water.  The  master  then  ordered  the 
crew  aboard  for  the  return  voyage ;  but,  l)e- 
cause  of  the  previous  agreement  among 
themselves,  they  refused  to  go  aboard.  The 
men  were  then  assembled  on  shore,  the  mas- 
ter read  to  them  the  certificate  made  by  the 
three  master  mariners,  the  roil  of  the  crew 
was  called,  and  each  man  individually  asked 
to  go  aboard,  and  each  individually  refused 
to  do  so.  In  the  meantime  the  general  super- 
intendent, Svenssen,  of  appellant,  had  arriv- 
ed at  Libbyville,  and  took  charge  of  the  situ- 
ation. He  had  various  consultations  with  the 
members  of  the  crew  endeavoring  to  get 
them  to  fulfill  their  contract,  but  without 
success.  As  a  last  resort  he  took  steps  to 
have  the  United  States  coast  guard  cutter 
Unalga  sent  to  the  scene  of  the  trouble. 
Capt  Dodge,  commander  of  the  Unalga,  was 
ordered  by  his  superiors  at  Washington  to 
go  to  libbyville,  where  he  arrived  with  his 
vessel  September  6.  He  immediately  ap- 
pointed a  board  of  survey  consisting  of  him- 
self and  three  other  officers  of  the  ship. 
This  board  proceeded  to  survey  the  Goburn, 
and,  after  a  complete  examination,  pronounc- 
ed lier  seaworthy,  and  fit  to  make  the  voyage 
to  Seattle.  He  then  assembled  the  crew  in 
a  bunk  house  and  informed  them  of  the  con- 
clusions reached  by  himself  and  his  officers. 


and  endeavored  to  persuade  them  to  make 
the  return  voyage,  without  success;  the  crew 
still  persisting  In  tbeir  refusal  to  go  aboard 
the  vessel.  On  August  26,  the  Fishermen's 
Union  headquarters  at  Seattle  telegraphed 
to  Selenius,  "delegate"  or  representative  of 
the  crew,  advising  that  the  crew  sail  the  ves- 
sel home  because  it  had  been  certified  to  be 
seaworthy. 

To  induce  them  to  bo  aboard  Capt  Dodge 
made  various  proposals  to  them.  He  offered 
to  tow  the  Cobum  to  Unimak  Paaa  and  then 
c<Mivoy  her  the  remainder  of  the  way  to 
Seattle,  but  the  men  refused  to  go  at>oard 
under  these  conditions.  He  ofl'ered  to  tow 
the  Cobum  all  the  way  to  Seattle  If  a  suffi- 
cient number  of  her  crew  would  go  aboard  to 
steer  her  on  the  trip  down,  which  proposal 
was  also  refused.  The  men  were  at  no  time 
violent,  but  simply  stubbornly  determined. 
That  condition  of  affairs  continued  from 
September  6  to  September  16,  and  by  that 
time  bad  weather  was  approaching  and  It 
was  necessary  to  do  something  to  get  the 
men  out  of  the  country.  Finally  Capt 
Dodge  made  an  arrangement  whereby  he 
took  the  crew  aboard  bis  own  vessel  the 
Unalga,  and  towed  the  Cobum  with  the 
monthly  men  to  Dutch  Harbor,  where  he  ar- 
rived ,on  September  17.  The  XToburn  madr 
the  voyage  from  Libbyville,  where  she  left 
on  September  16,  to  Unalaska,  Dutch  Har- 
bor, without  any  difficulty  whatever. 

The  seamoi  and  fishermen  were  quartered 
on  shore  at  Dutch  Harbor  until  October  12, 
when  they  were  put  aboard  a  steamer,  to- 
gether with  the  China  crew,  and  sent  to  Se- 
nttle;  appellant  advancing  the  transporta- 
tion chargea 

Shortly  after  the  departure  of  the  steamer 
with  those  men  al>oard,  the  Unalga  sailed 
from  Dutch  Harbor  leaving  the  Cobum  there. 
Appellant  failing  in  its  efforts  to  procure 
a  crew  to  sail  the  Coburn,  was  compelled  to 
have  her  towed  by  steamer  Cordova  to  Seat- 
tle, whore  she  arrived"  on  November  12.  l*c 
master  and  monthly  men  made  the  trip  on 
the  Cobum  from  Llbbyyitle  to  Dutch  Harbor, 
and  thence  to  Seattle,  and  the  vessel  leaked 
but  an  Inconsequential  amount  on  the  trip 
down,  and  discharged  her  cargo  at  Seattle 
without  any  damage.  The  proof  shows  that 
a  wooden  vessel  wiU  leak  more  when  being 
towed  than  when  being  sailed. 

During  the  trip  from  Libbyville  to  Dutch 
Harbor,  when  the  Cobum  was  towed  by  the 
Unalga,  a  distance  of  450  miles,  Lieut  An- 
derson, a  subordinate  of  Capt.  Dodge  of  the 
Unalga,  was  put  aboard  the  Cobum  to  keep 
Capt  Dodge  Informed  of  the  conditions 
aboard  the  Coburn,  and  no  leaking  or  other 
trouble  was  reported  to  Capt  Dodge. 

While  at  Libbyville  and  on  Septemba  12, 
Capt.  Dodge  made  an  agreement  with  the 
representatives  of  the  fishermen  and  beach- 
men  whereby  it  was  agreed  that  safe  trans- 
portation should  be  furnished  the  fishermoi 
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and  beachmen.  from  LlbbyviUe  to  Unalaska, 
and  from  Unalaska  to  Seattle  on  a  sea- 
worthy vessel,  excluding  the  Abner  Ck>bnm, 
and  that  all  expenses  were  to  be  paid  by 
Idbby,  McNeill  &  Llbby  from  the  time  the 
man  left  Llbbyville  until  they  arrived  at 
Seattle.  This  agreement  the  men  who  repre- 
sented the  fishermen,  beachmen,  and  others, 
testified  was  authorized  .by  Capt.  Svenssen, 
the  general  superintendent  of  appellant,  and 
also  declared  by  him  to  have  been  by  and 
with  his  authority,  representing  appellant. 
Capt.  Dodge  and  Capt.  Svenssen,  however, 
both  testified  that  the  agreement  was  not  au- 
thorized nor  ratified  by  Capt  Svenssen,  or 
the  appellant.  Capt  Dodge  testified  that  it 
was  made  imder  the  stress  of  the  circum- 
stances existing  at  the  time,  because  it  was 
absolutely  necessary  that  the  men  be  gotten 
out  of  I^ibbyville  and  that  region  at  once,  or 
they  conld  not  be  gotten  out  at  all  during  the 
winter,  and  would  suffer  great  hardships 
and  privations.  On  the  arrival  of  the  Co- 
bnm  in  Seattle  this  agreement  was  repudiat- 
ed by  appellant  whose  officers  insisted  that 
the  crew  had  violated  their  agreement  and 
that  appellant  would  stand  strictly  upon  the 
contract  between  it  and  the  men. 

Prior  to  the  sailing  of  the  ship  from  Se- 
attle, she  was  surveyed  by  a  representative 
of  the  San  Francisco  Board  of  Marine  Un- 
derwriters, who  was  a  master  mariner  of 
over  80  years'  exi)erience,  and  who  found 
her  fit  for  the  voyage,  and  issued  a  certifi- 
cate to  that  effect  After  her  return  to  Se- 
attle from  this  voyage,  she  was  again  sur- 
veyed by  the  same  representative  of  the 
underwriters,  and  found  practically  tight 
and  seaworthy  and  the  cargo  came  out  in 
good  condition. 

It  Is  not  necessary  to  set  forth  the  con- 
tract between  appellant  and  the  men  in  full, 
for  it  is  exactly  such  a  contract  as  was  held 
by  this  court  In  Danlelson  v.  Libby,  McNeill 
A  Libby,  195  Pac.  37,  to  come  within  the  des- 
ignation of  "seaman's  contract"  and  govern- 
ed by  maritime  law. 

Respondents  assert  that  the  Abner  Cobnm 
was  not  a  merchant  ship  and  therefore  not 
governed  by  the  laws  applicable  to  merchant 
ships.    They  argue  that — 

"Appellant  has  not  advised  the  court  wheth- 
er it  is  claiming  under  the  Harter  Act  (feder- 
al statutes)  or  claiming  simply  for  reasons 
that  are  historic.  This  expedition  was  not 
launched  under  any  provisions  of  the  laws  of 
the  United  States.  It  was  simply  a  private 
enterprise  for  private  pursoits." 

[1]  The  Harter  Act  alluded  to  by  respond- 
eatB,  in  no  way  applies  to  this  matter.  That 
act  was  an  Act  of  Congress  of  February  13, 
1803  (U.  S.  Comp.  St  §f  8029-^35).  It  pro- 
vides that  agreements  added  to  bills  of  Iad> 
Ing  relieving  the  owner,  etc.,  of  a  vessel 
sailing  between  the  United  States  and  for- 
eign ports  fr<Hn  liability  for  negligence  in 


proper  loading,  stowage,  custody,  care,  or 
proper  delivery  of  merchandise,  are  void, 
oniat  no  bUl  of  lading  shall  contain  any 
agreement  whereby  the  obligations  of  the 
owner  to  exercise  proper  diligence,  properly 
equip,  man,  provision,  and  outfit  such  vessel 
and  to  make  such  vessel  seaworthy  and  ca- 
pable of  making  the  intended  voyage,  or  to 
relieve  the  master,  etc.,  of  the  vessel  from 
carefully  handling  and  stowing  her  cargo, 
and  properly  to  care  for  and  deliver  the 
same;  nor  shall  the  vessel,  her  owner  or 
owners,  charterers  or  master  be  held  liable 
for  losses  arising  from  dangers  of  the  sea  or 
other  navigable  waters,  acts  of  God  or  public 
enemies,  or  the  inherent  defect,  quality,  or 
vice  of  the  thing  carried,  or  for  InsuflBciency 
of  package  or  seizure  under  legal  process,  or 
for  any  loss  resulting  from  any  act  or  omis- 
sion of  the  shipper  or  owner  of  the  goods. 

It  will  thus  be  seen  that  the  act  applies 
only  to  llablKties  and  immunities  of  carriers 
to  shippers  of  merchandise. 

[2]  The  Abner  Cobum  was  not  a  ship  of 
war,  nor  a  police  patrol  vessel,  nor  a  private 
pleasure  yacht,  but  was  engaged  in  domestic 
commerce  between  ports  of  the  state  of 
Washington  and  noncontiguous  territory, 
and  was  therefore  a  merchantman. 

"A  ship  or  vessel  employed  in  foreign  or  do- 
mestic commerce  and  in  the  merchant  service 
is  a  merchantman."  Black's  Law  Dictionary, 
778. 

The  owner  and  master  of  the  ship  would 
have  been  subjected  to  penalties  had  they 
not  complied  with  the  shipping  regulations 
provided  by  the  United  States  statutes,  title 
LIII  (U.  S.  Comp.  St  i  8287  et  seq.),  and 
the  men  were  protected  in  their  rights  by 
those  same  statutes. 

[3]  Moreover,  it  has  become  indisputably 
established  that  such  a  contract  as  the  one 
before  us  is  of  a  maritime  character.  In 
Domenlco  v.  Alaska  Packers'  Association  (D. 
C.)  112  Fed.  554,  a  similar  contract  by  men 
"to  act  as  seamen  on  a  voyage  to  and  from 
the  salmon  fishing  grounds  in  Alaska,  to 
work  as  fishermen  during  the  season,  assist 
in  canning  the  fish  on  shore,  and  loading 
them  on  board  for  transportation,  is  one 
maritime  in  its  nature.  The  court  there  ob- 
served: 

"It  will  be  noticed  that  the  principal  subject 
of  the  contract  upon  the  part  of  the  libelants 
was  for  the  rendition  of  services  as  fishermen 
at  Pyramid  Harbor,  and  included  work  in  the 
cannery  on  shore,  in  preserving  the  fish  caught 
by  them,  and  also  the  Ikbor  of  placing  the  fish 
on  board  the  Two  Brothers  for  transportation 
to  San  Francisco.  The  contract  is,  however, 
maritime  in  its  nature.  The  fact  that,  while 
engaged  in  fisliing  at  Pyramid  Harbor,  the  libel- 
ants slept  on  shore,  and  mended  their  nets,  and 
cared  for  the  fish  on  shore,  and  that  this  was 
contemplated  by  the  contract  does  not  make  it 
any  the  less  a  maritime  contract  which  a  court 
of  admiralty  has  Jarisdiction  to  enforce." 
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This  case  was  affirmed  by  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  in 
117  Fed,  99,  64  C.  0.  A.  485.  And  the  same 
Iclnd  of  a  contract  in  North  Alaska  Salmon 
Co.  T.  Larsen,  220  Fed.  93,  135  G.  O.  A.  661, 
was  held  to  be  a  maritime  contract.  Bene- 
dict's Admiralty  (4th  Ed.)  {  143,  was  quoted 
to  the  effect  that — 

"If  a  contract  is  maritime  in  itself  it  carries 
all  its  incidentals  with  it,  and  the  latter,  though 
nonmaritime  in  themselves,  will  be  heard  and 
decided." 

The  same  rule  was  declared  In  Uni<m  Fish 
Co.  V.  Erlckson,  by  the  Circuit  Court  of  Ap- 
peals, Ninth  Circuit,  235  Fed.  385,  148  C.  C. 
A.  647,  which  was  affirmed  by  the  United 
States  Supreme  Court  in  the  same  case  on 
certiorari,  248  U.  S.  308,  39  Sup.  Ct.  112,  63 
L.  EM.  261,  in  which  the  principle  was  de- 
clared that  "those  who  pursue  commerce  and 
put  to  sea  are  subject  to  the  maritime  law." 

[4]  The  contract  being  maritime,  these  re- 
spondents and  their  assignors  had  a  right,  if 
they  desired,  to  bring  their  suits  in  admiral- 
ty in  a  United  States  District  Court  But 
they  had  the  alternative  right  to  sue  at  com- 
mon law  In.  a  common-law  court  by  virtue  of 
the  third  subdivision  of  section  24  of  the 
United  States  Judicial  Code  (U.  S.  Comp. 
St  S  991),  which  provides  that  District 
Courts  of  the  United  States  shall  have  Juris- 
diction of  admiralty  or  maritime  actions, 
"saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  where'  the  common 
law  Is  competent  to  give  It"  But  It  is  well 
established  that  although  the  respondents 
had  the  right  to  sue  in  admiralty,  and  had 
an  alternative  right  to  sue  in  common-law 
actions,  in  the  state  courts,  their  reciprocal 
rights,  duties  and  obligations  are  governed 
by  the  rules  and  principles  of  admiralty  law. 
The  Osceola,  189  U.  S.  158,  23  Sup.  Ct.  483, 
47  li.  Ed.  760;  Chelentis  v.  Luckenbach 
Steamship  Co.,  243  Fed.  536,  156  C.  C.  A. 
234,  L.  R.  A.  1918F,  991;  Id.,  247  U.  S.  372, 
38  Sup.  Ct  601,  62  L.  Ed.  1171.  In  the  last 
case,  in  the  opinion  of  the  Circuit  Court  of 
Appeals,  it  was  declared: 

"The  contract  of  a  seaman  is  maritime,  and 
has  written  into  it  those  peculiar  features  of 
the  maritime  law  that  were  considered  in  the 
case  of  The  Osceola,  supra;  and,  although  be- 
cause of  these  peculiarities,  such  contracts  are 
almost  invariably  litigated  in  admiralty  courts, 
still  the  contract  must  be  the  same  in  every 
court,  maritime  or  common  law." 

In  reviewing  the  decision  of  the  Circuit 
Court  of  Appeals  In  the  above  case,  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States,  247  U.  8.  at  page  384,  38  Sup.  Ct  604, 
62  L.  Ed.  1171,  stated: 

"The  distinction  between  rights  and  remedies 
is  fundamental.  A  right  is  a  well  founded  or 
acknowledged  claim;  a  remedy  is  the  means  to 
enforce  a  right  or  redress  an  injury.  Bouvier's 
Law  Dictionary.    Plainly,  we  think,  under  the 


saving  clause  a  right  sanctioned  by  the  mari- 
time law  may  be  enforced  through  any  appro- 
priate remedy  recognized  at  common  law;  but 
we  find  nothing  therein  which  reveals  an  inten- 
tion to  give  the  complaining  party  an  election 
to  determine  whether  the  defendant's  liability 
shall  be  measured  by  common  law  standards 
rather  than  those  of  the  maritime  law.  Under 
the  circumstauces  here  presented,  without  re- 
gard to  the  conrt  where  be  may  ask  relief,  pe- 
titioner's rights  were  those  recognized  by  the 
law  of  the  sea." 

In  Knickerbocker  Ice  Co.  v.  Stewart  253 
U.  S.  149,  40  Sup.  Ct  438,  64  L.  Ed.  834,  11 
A.  L.  R.  1145,  the  Supreme  Court  of  the 
United  States  cited  and  quoted  the  above- 
cited  cases,  and  others,  quoting  the  Ericsson 
Case  In  248  U.  S.  308,  39  Sup.  Ct  112,  63  U 
Ed.  261,  to  the  effect  that— 

"In  entering  into  this  contract  the  parties 
contemplated  no  services  In  California.  They 
were  making  an  engagement  for  the  services  of 
the  master  of  the  vessel,  the  duties  to  be  per- 
formed in  the  waters  of  Alaska,  mainly  upon 
the  sea.  The  maritime  law  controlled  in  this 
respect  and  was  not  subject  to  limitation  be- 
cause the  particular  engagement  happened  to 
be  made  in  California.  The  parties  must  be 
presumed  to  have  had  in  contemplation  the 
system  of  maritime  law  under  which  it  wae 
made." 

And  In  the  case  last  cited,  fbe  Supreme 
Court  further  said: 

"As  the  plain  result  of  those  recent  opinions, 
and  the  earlier  cases  upon  which  they  are 
based,  we  accept  the  following  doctrine:  The 
Constitntion  itself  adopted  and  established,  as 
part  of  tbe  laws  of  the  United  States,  approv- 
ed rules  of  the  general  maritime  law  and  em- 
powered Congress  to  legislate  in  respect  of 
them  and  other  matters  within  the  admiralty 
and  maritime  Jurisdiction.  Moreover,  it  took 
from  the  states  all  power,  by  legislation  or  ju- 
dicial decision,  to  contravene  the  essential  pur- 
poses of,  or  to  work  material  injury  to,  charac- 
teristic features  of  each  law  or  to  interfere 
with  its  proper  harmony  and  uniformity  in  its 
international  and.interstate  relations.  To  pre- 
serve adequate  harmony  and  appropriate  uni- 
form rules  relating  to  maritime  matters  and 
bring  them  within  control  of  the  federal  gov- 
ernment was  tbe  fundamental  purpose;  and 
to  such  definite  end  Congrens  was  empowered 
to  legislate  within  that  iq>here." 

Appellant,  upon  those  terms,  contends  that 
as  a  matter  of  law  the  crew  had  no  right 
to  set  up  their  Judgment  aa  against  the 
Judgment  of  tbe  master  confirmed  as  it  was 
by  disinterested  independent  surveys.  That 
the  contentions  of  the  crew  were  purely  ob- 
stinate, unreasonable,  and  not  in  good  faith, 
to  the  effect  that  the  ship  was  not  seaworthy 
for  the  return  voyage,  and  that,  agitated  by 
their  constituted  agent  or  agents,  they  en- 
tered into  the  ill-advised  agreement  not  un- 
der any  circumstances,  to  return  on  the  Ab- 
ner  Cobum  regardless  of  its  real  condition, 
regardless  of  any  surveys  and  certtflcates  aa 
to  the  seaworthiness  of  the  vessel,  and  stab- 
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bomly  adhered  to  it  as  a  body,  and  there- 
fore became  deserters. 

[t]  On  the  other  band,  respondents  con- 
t»id  that  the  seaworthiness  of  the  vessel 
was  a  fact  to  be  determined  by  the  }ury  as 
any  other  fact,  and  that  the  evidence  Justi- 
fies the  verdict  of  the  jury  that  the  vessel 
was  not  seaworthy,  and  therefore  justified 
the  men  in  discharging  themselves  at  Libby- 
vllle,  Alaska,  and  refusing  to  return  on  her, 
and  that  furthermore,  under  their  contract, 
the  men  had  a  perfect  right  to  auit  the  em- 
ploy of  the  company  at  any  time,  referring 
to  subdivision  "f"  of  section  12,  of  the  sup- 
plemental contract  between  the  men  and  ap- 
pellant. 

Subdivision  "f  of  section  12  of  the  sup- 
plemental contract.  Is  as  follows: 

"(f)  A  fisherman  refusing  to  go  fishing  or 
work  otherwise  shall  be  considered  as  having 
quit  the  employment  of  the  company,  and  shall 
be  paid  in  accordance  with  section  18,  and  the 
company  released  from  all  further  obligations 
to  hhn." 

Section  18  Is  as  follows,  so  far  as  here  ma- 
terial: 

"(b)  Any  man  who  is  discharged,  or  who 
quits  shall  be  paid  only  half  run  money  and 
all  his  other  earnings,  including  for  the  day  of 
discharge  or  quitting.  If  no  substitutes  are 
hired  to  take  the  place  of  a  quitting  or  dis- 
charged man,  the  run  money  so  deducted  shall 
be  equally  divided  among  all  the  men  of  the 
cannery  signing  this  contract. 

"(c)  Men  discharged  shall  be  given  free 
transportation  to  home  port,  including  main- 
tenance, but  this  obligation  shall  not  apply  to 
men  quitting." 

We  cannot  perceive  how  the  above-quoted 
portions  of  the  contract  in  any  way  justify 
the  men.  They  had,  under  this  contract,  no 
right  to  quit  as  a  body  by  colluding  and  com- 
bining together  In  order  to  bring  about  the 
abandonment  of  the  ship  or  the  enterprise 
on  which  the  ship  was  engaged,  and  If  they 
quit  singly,  and  without  cause,  they  had  no 
right  to  more  than  one-half  the  "run  money" 
or  remaining  compensation,  nor  to  transpor- 
tation back  to  Seattle,  under  the  provisions 
of  the  contract 

[6]  Being  governed  by  maritime  law,  as  be- 
fore seen,  the  men  have  no  right  to  conspire 
together  to  abandon  the  ship  and  Its  enter- 
prise before  the  voyage  is  completed.  They 
signed  up  for  the  voyage  from  Seattle  to  Llb- 
byvllle,  and  any  other  ports  in  Alaska  which 
the  master  might  see  flt  to  touch,  and  for 
the  salmon  fishing  season  of  1919.  and  to  re- 
turn by  the  same  ship,  and  man  the  ship 
from  LibbyvUle  to  Seattle,  at  the  aid  of  the 
season.  Thiu,  the  duration  of  the  voyage 
was  fixed  by  the  contract.  When  the  ship 
landed  at  LibbyvlUe  the  voyage  was  not  com- 
plete. Shore  duties  were  then  required  of 
some  of  the  crew,  and  when  the  fishing  sea- 
son was  completed  sea  duties  were  again  re- 
quired of  them  to  return  the  ship  to  Seattle. 


Although  the  ship  may  have  appeared  to 
them  to  be  In  a  dangerous  condition  on  the 
first  half  of  the  voyage,  that  from  Seattle  to 
LIbby vllle,  its  safe  arrival  at  Ubby ville  prov- 
ed that  the  fears  of  the  crew  were  unfound- 
ed. It  is  almost  indisputably  established 
that  the  ship  was  put  In  a  seaworthy  condi- 
tion for  the  return  trip.  If  It  had  ever  been 
In  an  unseaworthy  condition,  and  the  master 
and  the  monthly  men  risked  their  lives  upon 
the  ship  for  the  return  trip  to  Seattle,  al- 
though under  tow  because  of  not  having  a 
crew  to  handle  it  (which  method  of  handling 
would  have  made  It  leak  more  than  If  sailed 
by  the  crew);  and  arrived  In  Seattle,  with 
the  cargo,  safely. 

In  The  C.  F.  Sargent  (D,  0.)  95  Fed.  179, 
the  crew  had  shipped  as  seamen  for  a  voy- 
age from  Tacoma  to  Honolulu  and  thence  to 
San  EYancisco,  before  their  final  discharge, 
either  direct  or  by  way  of  one  or  more  ports 
on  the  Padflc  Coast.  Proceeding  from  Ta- 
coma to  Honolulu,  where  the  cargo  was  dis- 
charged, the  vessel  returned  In  ballast  from 
Honolulu  to  Seattle  where  a  cargo  was  tak- 
en on  for  San  Francisco.  After  the  cargo 
was  loaded  at  Seattle,  the  crew  left  the  ves- 
sel, claiming  that  she  leaked  and  was  unsea- 
worthy. They  then  libeled  the  ship  for  their 
wages.  The  evidence  showed  that  the  vessel 
was  In  a  leaky  condition  on  the  trip  from 
Tacoma  to  Honolulu,  and  that  it  was  neces- 
sary for  the  crew  to  perform  considerable 
labor  in  manning  the  pumps,  but  she  reached 
Honolulu  in  safety,  and  on  the  return  voy- 
age to  Seattle,  when  light,  she  took  In  but 
little  water.  At  Seattle  the  leak  was  locat- 
ed and  repaired  and  a  certificate  of  sea- 
worthiness was  given  by  the  agent  of  the 
underwriters.  The  United  States  District 
Court,  sitting  in  admiralty,  said: 

"T7ndeT  the  circumstances  shown  by  th«  un- 
contradicted evidence,  the  seamen  were  not 
authorized  to  determine  the  question  as  to  the 
seaworthiness  of  the  ship,  and  they  cannot  be 
relieved  from  their  obligation  to  perform  their 
contract,  under  the  shipping  articles  which  they 
have  signed,  on  the  ground  of  unseaworthiness. 
If  they  in  good  faith  believed  that  it  was  un- 
safe for  the  ship  to  go  to  sea,  they  might  have 
demanded  a  survey,  which,  if  fairly  made  by 
competent  persons,  would  be  treated  by  the 
court  as  conclusive  for  the  purpose  of  deter- 
mining whether  the  men  should  or  should 
not  be  discharged  before  completion  of  the  voy- 
age." 

It  will  be  observed  that  the  above  case 
holds  that,  on  the  question  of  the  seaworthi- 
ness of  the  ship,  the  vasa  should  not  be  re- 
lieved from  their  obligations  to  perform 
their  contract  on  the  ground  of  unseaworthi- 
ness unless  they  demanded  a  survey,  and 
that  if  the  survey  was  fairly  made,  by  com- 
petent persons,  It  would  be  treated  by  the 
court  as  "conclusive"  for  the  purpose  of  de- 
temlning  whether  the  men  should  or  should 
not  be  discharged  before  the  completloa  of 
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the  Toyase.  In  this  case  the  men  did  not 
demand  a  survey;  but  two  survera,  wlilch  ap- 
peared to  be  fair,  and  made  by  entirely  dls- 
iQtereated  and  competent  persons,  were 
made,  as  to  the  seaworthiness  of  the  Cobum, 
and  the  results  thereof  made  known  to  the 
men,  who  refused  to  be  bound  by  them. 

In  The  Condor  (D.  C.)  196  Fed.  71,  the  Dis- 
trict Court  said: 

"A  jadge  should,  of  course,  be  careful  not 
so  to  construe  the  law  as  to  force  the  crew  to 
risk  their  Uvea  on  any  unseaworthy  ship;  but, 
on  the  other  band,  if  they  may  finally  choose, 
without  subsequent  question,  to  regard  any  in- 
jury to  the  ship  as  absolving  them  from  fur- 
ther service,  the  condition  of  the  master  will  be 
quite  helpless.  Here  they  probably  knew  the 
actual  fact  that  no  crew  could  be  got  nearer 
than  Valparaiso.  The  situation  was  not,  so  far 
as  I  can  see,  that  of  a  crew  harshly  held  to  a 
bargain  now  become  dangerous,  but  of  one,  not 
sincerely  afraid,  but  attempting  to  exploit  the 
necessities  of  their  master.  If  so,  it  is  sure- 
ly a  very  dangerous  practice  to  encourage,  and 
one  which  directly  promotes  insubordination 
and  mutiny.  Disciidine  on  the  sea  is  not  like 
that  on  the  land  in  ordinary  industrial  employ- 
ments. The  relation  between  master  and  man 
requires  an  authority  which  is  not  necesscuy 
when  both  parties  have  immediate  recourse  to 
constituted  authority.  No  doubt  countless  mis- 
ery and  brutality  has  arisen  from  the  exercise 
of  master's  autiiority;  but  the  substance  of 
that  authority  still  remains  in  civilized  coun- 
tries, and  must  remain,  if  men  are  to  put  to 
sea  for  weeks,  out  of  reach  of  usual  methods  of 
keeping  order. 

"So  long  as  a  master  does  what  he  can  to 
obtain  impartial  outside  opinion,  acts  within 
reasonable  bounds  of  a  fair  judgment,  and 
trusts  his  life  upon  the  venture  equally  with 
his  men's,  his  decision  must  control  as  to 
whether  the  voyage  shall  break  up,  and  the 
whole  ship's  company  is  bound  by  it.  To  bold 
otherwise  is  to  imperil  his  authority  and  the 
whole  safety  of  ships  and  those  upon  them." 

Under  section  8345  (title  LIII),  United 
States  Compiled  Statutes,  It  is  provided  that 
a  first  and  second  officer  under  the  master, 
or  a  majority  of  the  crew  of  any  vessel 
bound  on  any  voyage,  shall,  before  the  vessel 
shall  have  left  the  harbor,  U  It  is  discovered 
that  the  vessel  has  a  leak,  or  Is  otherwise 
unfit  in  her  crew,  body,  tackle,  apparel,  fur- 
nishings, provisions  or  stores,  to  proceed  on 
the  intended  voyage,  require  such  unfitness  to 
be  inquired  into,  and  the  master,  upon  request 
of  the  first  and  second  officer  under  the  mas- 
ter, or  such  majoi-lty  of  the  crew,  shall  forth-" 
with  apply  to  the  judge  of  the  District  Court 
of  that  judicial-  district,  if  he  shall  there  re- 
side, or.  If  not,  of  some  justice  of  the  peace 
of  the  city,  town  or  place,  for  the  appoint- 
ment of  surveyors,  taking  with  him  two  or 
more  of  the  crew  who  shall  have  made  such 
request,  and  providing  a  penalty  for  failure 
to  comply  with  such  demand;  and  section 
8346,  supra,  provides  that  the  judge  or  jus- 
tice in  the  domestic  port  shall,  upon  such 
application  of  the  master  or  commander,  is- 


sue a  precept  directed  to  three  persons  In  the 
neighborhood,  the  most  experienced  and 
skillful  In  maritime  affairs  that  can  be  pro- 
cured, to  make  a  sorrey  of  the  mattos  com- 
plained of.  Section  8317,  supra,  provides 
that— 

If,  "after  judgment  that  such  vessel  is  fit 
t(f  proceed  on  her  intended  voyage,  •  •  • 
the  seamen,  or  either  of  them,  shall  refuse  to 
proceed  on  the  voyage,  he  shall  forfeit  all  wag- 
es that  may  be  due  him." 

It  is  not  in  the  record  whether  or  not  there 
was  any  judge  of  the  United  States  District 
Court  or  any  justice  of  the  peace  of  a  dty, 
town,  or  place,  residing  at  Iiibbyvllle  where 
the  ship  was  in  harbor.  At  any  rate,  a  ma- 
jority of  the  crew,  as  provided  by  statute, 
never  demanded  any  survey  by  competent 
and  disinterested  persons  In  that  harbor. 
The  surveys  procured  by  appellant  were  un- 
doubtedly disinterested  and  competent,  fair- 
ly made,  and  procured  in  good  faith  by  ap- 
pellant, -  from  humanitarian  as  well  as  legal 
motives.  Such  being  the  case,  when  the  men 
in  a  body  refused  to  return  to  the  ship  and 
actually  abandoned  and  deserted  her,  they 
must  either  be  held  to  a  strict  performance 
of  the  contract,  or  they  are  amenable  to  the 
statute  applying  in  such  cases  which  makes 
them  deserters,  reading  as  f pllows : 

"Whenever  any  seaman  who  has  been  law- 
fully engaged  or  any  apprentice  to  the  sea 
service  commits  any  of  the  following  offenses, 
he  shall  be  punished  as  follows:  First.  For  de- 
sertion, by  forfeiture  of  all  or  any  part  <rf  the 
clothes  or  effects  he  leaves  on  board  and  of  bU 
or  any  part  of  the  wages  or  emoluments  which 
he  has  then  earned."    Comp.  St.  S  8380. 

"Desertion"  by  a  seaman  In  law  consists 
In  quitting  the  ship  and  her  service  without 
leave  and  without  justifiable  cause,  and  with 
intent  not  to  return  to  his  duty.  The  Mary 
G.  Gonery  (D.  O.)  »  Fed.  223;  The  WlUiam 
H.  Clifford  (D.  O.)  165  Fed.  61.  And  by  gen- 
eral maritime  law  as  well  as  by  statutes  de- 
sertion Is  followed  by  forfeiture  of  all  wages 
earned.  The  Mary  G.  Gonery,  supra ;  the  C. 
F.  Sargent  (D.  G.)  96  Fed.  179. 

And  a  deserting  seaman  Is  not  even  en- 
titled to  recover  upon  a  quantum  meruit  tor 
services  rendered  in  part  performance  of  his 
contract.  The  Leiderhom  (D.  0.)  99  Fed. 
1001. 

Upon  the  above-stated  facts  and  the  fore- 
going principles  of  maritime  law,  appellant 
requested  that  the  verdict  of  the  jury  be  di- 
rected in  favor  of  appelant,  which  was  re- 
fused. 

Upon  the  submission  of  the  case  to  the 
jury,  the  trial  court  Instructed  the  jorx  as 
follows : 

"Tl  seamen  find  that  the  vessel  is  unseawor- 
thy and  they  have  reason  to  believe  that  she 
is  so  unseaworthy  as  to  endanger  their  lives 
at  sea,  and  they  in  good  faith  do  so  believe, 
they  may  lawfully  refuse  to  go  to  sea  en  her. 
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Both  law  and  reason  reqaire  tliat  a  yesael  shall 
be  seaworthy  before  seamen  are  bound  to  go 
aboard  her,  and  navigate  her  at  sea.  If  7011 
believe  from  a  preponderance  of  the  evidence 
that,  when  the  Coburn  was  prepared  for  the 
return  trip  to  Seattle,  she  was  in  sach  condi- 
tion  that  ordinarily  prudent  seamen  had  rea- 
son to  apprehend  imminent  danger,  that  she 
could  not  be  navigated  upon  the  sea  without 
danger  to  the  lives  of  the  men,  and  that  the 
seamen  did  so  believe  in  good  faith,  and  had 
reasonable  grounds  for  their  belief,  then  they 
would  be  justified  in  refusing  to  sail  the  vessel 
to  Seattle,  and  they  would  be  entitled  to  receive 
the  compensation  to  which  they  were  entitled 
upon  their  certificates  when  adjusted  and  set- 
tled." 

The  above  instruction  mtirely  disregards 
the  uncontradicted  evidetice  that  while  the 
vessel  bad  leaked  in  the  voyage  up  she  had 
been  repaired,  and  had  been  surveyed  by  dis- 
interested and  competeiit  master  mariners, 
and  found  to  be  seaworthy  for  the  return 
trip,  and  was  obviously  not  in  the  same  con- 
dition as  she  was  in  on  the  trip  up  after  the 
storm  of  April  18,  and  that  the  seamen  had 
not  G(Mnplied  with  the  law  of  the  sea  that 
they  Bbonld  demand  a  competent  survey  ot 
the  vessel  as  to  seaworthiness,  and  that  they 
had  obdurately.  In  the  face  of  all  the  facts 
as  to  the  seaworthiness  of  the  ship  for  her 
return  trip,  refused  to  return  in  her,  thereby 
evidencing,  not  good  faith,  but  bad  faith  and 
nnreasonableuess.  On  the  contrary,  under 
the  laws  of  the  ,sea,  or  maritime  law,  the 
jury  should  have  been  Instructed,  if  the  case 
was  submitted  to  the  jury  at  all,  as  requested 
by  appellant: 

"Seamen  are  not  authorized  to  determine  for 
themselves  the  question  of  the  seaworthiness 
of  their  ship.  If  they  in  good  faith  believe  the 
ship  is  unfit  to  go  to  sea,  they  may,  before  leav- 
ing the  harbor,  demand  a  survey,  and,  if  that 
survey  is  fairly  made,  by  competent  persons, 
such  survey  must  be  treated  as  conclusive  for 
the  purpose  of  determining  whether  the  sea- 
men should  or  should  not  proceed  on  the  voy- 
age." 

And  the  jury  should  further  have  been  in- 
structed, if  the  case  were  submitted  to  it, 
that— 

"If  the  crew,  notwithstanding  the  opinion  ot 
the  master  that  the  ship  was  in  fact  seaworthy, 
had  reasonable  grounds  to  believe  the  contrary, 
the  master  was  not  compelled  to  do  more  than 
to  do  what  he  could  under  the  circumstances  to 
obtain  an  impartial  survey  by  other  competent 
persons,  and  if,  when  the  dispute  arose  between 
the  master  of  the  Abner  Coburn  and  her  crew 
as  to  the  seaworthiness  of  the  vessel,  the  mas- 
ter did  do  what  he  could  to  obtain  an  impartial 
survey  by  other  competent  masters,  and  that 
SBCh  other  competent  masters  pronounced  the 
ship  seaworthy,  such  survey  became  binding 
and  conclusive  upon  the  crew,  and,  if  the  crew 
then  persisted  in  refusing  to  go  aboard  the 
ship  in  obedience  to  the  master's  orders,  they 
became  deserters  and  subjected  themselves  to 
the  forfeitures  provided  by  law  for  cases  of 
deserUoa." 


But  we  are  convinced,  under  the  law  and 
the  facts  governing  this  case,  that  the  crew 
of  the  Coburn  willfully  and  unreasonably 
acted  upon  their  own  opinion  as  to  the  sea- 
worthiness of  the  vessel  to  make  the  return 
trip  to  Seattle;  refused  to  be  governed  by 
the  disinterested  and  independent  surveys 
made  by  competent  master  mariners ;  refused 
to  go  aboard  the  ship  in  response  to  the 
master's  order;  demanded  no  survey  by  im- 
partial persons  competent  to  make  such  sur- 
vey, and  willfully  refused  to,  make  the  re- 
turn voyage  to  Seattle  without  just  cause  or 
reason;  and  under  such  circumstances  they 
became  deserters.  Such  being  the  case,  they 
forfeited  their  wages  and  all  emoluments 
then  earned. 

[7]  Respondents  ontend,  however,  that  ap- 
pellants are  bound  by  the  fact  that  they  is- 
sued to  the  men  labor  certificates  in  Alaska, 
before  the  men  returned,  for  the  amount  of 
the  wages  which  would  become  due  them 
for  the  voyage,  and,  having  sued  on  these 
certificates,  the  company  Is  estopped  to  deny 
their  right  of  recovery.  These  labor  certifi- 
cates were  issued  by  the  company's  officers 
and  agents  in  Alaska,  stating  the  amounts 
which  would  become  due  the  men  if  the  con- 
tract were  fulfilled,  and  that  they  were  is- 
sued under  protest  as  having  been  coerced 
from  the  company's  ofilcers  and  agents  by 
the  conduct  of  the  men  in  Alaska.  This  con- 
tention is  undoubtedly  borne  out  by  the  tes- 
timony of  the  company's  offlcers  and  agents, 
nnd  Gapt.  Dodge  of  the  United  States  coast 
guard  cutter  Unalga,  and  all  the  drcnm- 
stances  surrounding  the  transaction.  A  some- 
what similar  situation  existed  in  Domenico 
V.  Alaska  Packers  Association  (D.  C.)  112 
Fed.  554,  dted  In  this  opinion,  upon  other 
matters,  wherein  the  libelants  undertook  to 
show  that  certain  apparatus  provided  by  the 
respondent  was  defective,  and  on  that  ac- 
count they  demanded  Increased  wages.  Sus- 
taining the  contention  ot  the  libelants,  the 
court  held  that — 

"Where  a  person  who  has  bound  himself  by 
contract  to  render  services  refuses  to  do  so  un- 
less paid  more  than  the  contract  price,  the  par- 
ties may  enter  into  a  new  contract,  by  which 
an  increased  compensation  is  to  be  paid  for  the 
same  services,  and  in  such  case  the  subsequent 
performance  of  the  contract  by  the  promisee 
is  a  sufficient  consideration  for  the  new  agree- 
ment," and  "where  persons  who  have  contract- 
ed to  render  services  refuse,  without  lawful 
excuse,  to  perform  the  same  unless  paid  a  great- 
er compensation,  the  employer  has  his  election 
to  sue  for  damages  for  breach  ot  the  contract, 
or  to  enter  into  a  new  and  substituted  contract 
for  the  payment  of  the  compensation  demanded; 
and  the  fact  that  the  former  remedy  is  worth- 
less, because  the  employees  are  not  able  to  re- 
spond in  damages,  and  the  employer  is  induced 
thereby,  and  to  save  himself  from  greater  loss, 
to  yield  to  the  demands  of  the  employees,  and 
agree  to  pay  a  higher  compensation  for  the 
same  service,  does  not  constitute  duress  wbiclr 
will  render  tiie  new  contract  invalid." 
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Bat  on  appeal  to  the  Circuit  Conrt  of  Ap- 
peals for  the  Ninth  Circuit,  that  court.  In  117 
Fed.  99,  54  G.  O.  A.  485,  disagreed  with  the 
District  Conrt,  saying: 

"After  having  entered  upon  the  discharge  of 
their  contract,  and  at  a  time  when  it  was  im- 
possible •  •  •  to  secure  other  men  in  their 
places,  the  libelants,  without  any  valid  cause, 
absolutely  refused  to  continue  the  services 
they  were  under  contract  to  perform  unless  the 
appellant  would  consent  to  pay  them  more 
money.  Consent  to  such  a  demand  under  such 
circumstances,  if  given,  was,  in  our  opinion, 
without  consideration,  for  the  reason  that  it 
was  based  solely  upon  the  libelants'  agreement 
to  render  the  exact  services,  and  none  other, 
that  thev  were  already  under  contract  to  ren- 
der [Italics  ours].  The  case  shows  that  they 
willfully  and  arbitrarily  broke  that  obligation. 
As  a  matter  of  course,  they  were  liable  to  the 
appellant  in  damages,  and  it  is  quite  probable, 
as  suggested  by  the  court  below,  *  •  •  that 
they  may  have  been  unable  to  respond  in  dam- 
ages. •  *  •  Certainly,  it  cannot  be  justly 
held,  upon  the  record  in  this  case,  that  there 
was  any  voluntary  waiver  on  the  part  of  the 
appellant  of  the  breach  of  the  original  con- 
tract" 

King  T.  RaUway  Co.,  61  Minn.  482,  63  N. 
W.  1105,  is  cited  and  quoted  as  follows : 

"No  astute  reasoning  can  change  the  plain 
fact  that  the  party  who  refuses  to  perform, 
and  thereby  coerces  a  promise  from  the  other 
party  to  the  contract  to  pay  him  an  increased 
compensation  for  doing  that  which  he  is  legal- 
ly bound  to  do,  takes  an  unjustifiable  advan- 
tage of  the  necessities  of  the  other  'party. 
Surely  it  would  be  a  travesty  on  justice  to  hold 
that  the  party  so  making  the  promise  for  ex- 
tra pay  was  estopped  from  asserting  that  the 
promise  was  without  consideration.  A  party 
cannot  lay  the  foundation  of  an  estoppel  by  his 
own  wrong,  where  the  promise  is  simply  a  rep- 
etition of  a  subsisting  legal  promise.  There 
can  be  no  consideration  for  the  promise  of  the 
other  party,  and  there  is  no  warrant  for  infer- 
ring that  the  parties  have  voluntarily  rescind- 
ed or  modified  their  contract.  The  promise 
cannot  be  legally  enforced,  although  the  other 
party  has  completed  his  contract  in  reliance 
upon  it" 

The  opinion  also  cites  and  quotes  from 
liingenfelder  v.  Brewing  Co.,  103  Mo.  578,  15 
S.  W.  844,  to  the  same  ettect,  and  distin- 
guishes and  rejects  a  number  of  cases  cited 
counter  thereto  and  cites  a  number  of  cases 
to  sustain  the  holding  of  the  Circuit  Court 
of  Aiipeals  In  the  case  qnoted. 

We  are  of  the  opinion  that  the  reasoning 
and  decision  in  the  above  case  by  the  Cir- 
cuit Court  of  Appeals  ore  controlling  in  this 
analogous  situation. 

Here,  the  men  deserted  and  abandoned  the 
ship  and  its  enterprise  in  a  body,  at  a  re- 
mote point  where  other  men  could  not  be 
obtained  to  continue  the  enterprise  and  voy- 
age, and  where,  from  humanitarian  motives 
alone,  it  was  absolutely  impossible  to  evade 
the  duty  of  returning  the  men  from  that  re- 


gion to  the  initial  i)ort;  and,  becanse  they 
unanimously  abandoned  and  deserted  the 
ship  and  refused  all  efforts  to  persuade  them 
to  perform  their  duty  and  fulfill  their  con- 
tract, they  compelled  the  appellant  to  give 
them  certificates  of  labor  performed  while  in 
Alaska  or  on  the  voyage  thereto,  and  to  fur- 
nish them  maintenance  and  transportation 
out  of  that  region — all  of  which  constltated 
duress  of  the  most  forceable  kind,  and  gives 
no  validity  to  the  labor  certificates  Issued  in 
Alaska,  or  to  recovery  upon  the  original  con- 
tract willfully  forfeited  and  abandoned  by 
the  men  themselves. 

Therefore,  although  mindful  that  we 
"should  be  careful  not  to  so  construe  the  law 
as  to  force  a  crew  to  risk  their  lives  on  an 
unseaworthy  ship,"  we  are  convinced  by  the 
record  in  this  case,  and  the  law  applying, 
that  appellant  did  everything  in  .its  iwwer  to 
humanely  care  for  these  men,  and  paid  out 
a  great  deal  of  money  in  excess  of  their  con- 
tract pay,  on  account  of  their  unreasonable, 
obstinate,  and  arbitrary  conduct,  and  that 
the  men  forfeited  and  are  not  entitled  to  re- 
cover their  wages.  The  jury  should  havo 
been  Instructed  to  render  a  verdict  for  appel- 
lant. The  Judgments  are  reversed,  and  the 
cases  dismissed. 

PARKEB,  C.  J.,  and  TOIiMAN,  MAIN. 
MACKINTOSH,  BRIDGES,  and  MITCHELI.. 
JJ.,  concur. 

FUIvIiURTON,  3.  (dissenting).  This  is  an 
action  brought  by  the  respondents,  who  were 
plaintiffs  below,  to  recover  upon  a  written 
contract  for  services  performed.  The  cause 
was  tried  in  the  conrt  of  its  origin  by  a  jury, 
who  found  that  the  plaintiffs  and  their  as- 
signors had  earned  under  the  contract  Bums 
aggregating  $25,613.76,  and  judgment  was 
entered  in  their  favor  for  these  sums.  Ttils 
court,  in  the  foregoing  opinion,  docs  not 
question  the  finding  of  the  jury  as  to  the 
amount  earned  by  the  plaintiffs  under  the 
contract,  but  finds,  contrary  to  the  finding 
of  tlie  jury,  that  there  was  a  breech  of  the 
contract,  and  as  matter  of  law  concludes  that 
because  of  the  breach  there  has  be«i  a  for- 
feiture of  the  sums  earned,  and  directs  that 
there  be  no  recovery.  The  sum  stated  rep- 
resents practically  a  year's  earnings  of  near- 
ly 100  men,  and  the  effect  of  the  holding 
Is  to  take  from  them  this  considerable  sum 
and  Test  It  in  the  defendant,  their  employer. 
I  can  but  believe  the  result  is  due  to  the 
application  of  erroneous  principles  of  law, 
and  I  teeH  justified,  because  of  the  Importance 
of  the  case  to  the  plaintUts,  in  stating,  al- 
though somewhat  at  length,  the  grounds  for 
my  belief. 

In  the  first  place,  I  thii^k  the  majority 
have  placed  a  construction  upon  the  contract 
that  it  cannot  legally  bear.  It  la  held  that 
the  contract  is  one  and  entire,  that  it  is  In 
its  ^ect  the  same  contract  that  a  aeaman 
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enters  Into  wben  he  binds  himself  to  a  ves- 
sel to  serve  as  a  seaman  thereon  for  a  stated 
period,  or  for  a  given  voyage,  and  that  the 
same  rigorous  rules  are  applicable-  thereto 
that  are  applicable  to  the  ordinary  seaman's 
contract  With  this  I  cannot  agree.  As 
shown  by  the  opinion,  the  contract  consisted 
of  two  parts,  the  one  entirely  separable  and 
distinct  from  the  other.  The  first  part  con- 
sisted of  ordinary  shipping  articles  by  which 
the  plaintUta  agreed  to  act  as  seamen  in 
sailing  the  vessel,  "Abner  Cobum,"  from  the 
port  of  Seattle  in  the  state  of  Washington 
to  the  defendant's  cannery,  on  Behring  Sea, 
in  the  territory  of  Alaska,  and  to  act  as 
seamen  in  sailing  the  vessel  on  its  return 
voyage  at  a  later  period.  In  the  second  part 
of  the  contract,  they  agreed  to  catch  salmon 
for  the  defendant  in  the  waters  adjacent  to 
the  cannery  during  the  period  of  the  salmon 
run.'  For  the  performance  of  the  first  part 
of  the  contract,  they  were  each  to  ireceive 
certain  stated  and  definite  sums,  measured 
by  the  capacity  in  which  they  acted ;  and  for 
the  performance  of  the  second  part,  they 
were  to  be  paid  a  price  for  the  number  of 
fish  caught  and  delivered,  the  price  varying 
according  to  the  variety  of  the  fish. 

The  first  part  of  the  agreement  may  be  es- 
sentially maritime  in  its  nature,  and  it  may 
be  that  the  ordinary  shipping  articles  were 
necessary  to  tie  entered  into  before  its  per* 
formance  was  entered  upon.  But  it  is  clear 
to  my  mind  that  the  second  part  of  the  agree- 
ment was  in  no  sense  maritime  as  that  term 
is  understood  in  admirality.  No  shipping  ar- 
ticles were  necessary  to  be  entered  into  by 
any  one  as  a  condition  precedent  to  its  per- 
formance. In  fact,  the  present  record  shows 
that  a  number  of  persons  engaged  In  fishing 
along  with  the  plaintiffs  who  did  not  and  who 
were  not  asked  to  sign  the  shipping  articles. 
But  more  than  this,  the  business  from  its 
nature  cannot  be  maritime.  In  a  maritime 
contract  the  person  agrees  to  serve  as  a  sea- 
man on  a  xeasA  engaged  in  commerce  as  a 
common  carrier  for  a  given  period  of  time 
or  for  a  given  voyage.  In  the  other,  the 
work  is  not  performed  on  a  common  carrier. 
The  fishing  is  done  in  small  boats  operated 
by  the  fisherman  themselves;  the  boat  en- 
gages in  no  form  of  trade,  and  the  work  in- 
volves no  element  of  public  interest,  but  is 
purely  of  a  private  nature.  It  seems  to  me 
to  follow  conclusively  from  these  differences 
that  the  breach  of  one  part  of  the  contract 
cannot  be  a  breach  of  the  other,  and  if  the 
majority  are  correct  in  holding  that  there 
was  a  breach  of  the  contract  to  navigate  the 
vessel,  and  that  because  of  the  breach  the 
plaintifl's  have  forfeited  their  right  to  the 
compensation  agreed  to  be  paid  for  that 
service,  they  are  in  error  in  holding  that  the 
breach  operates  as  a  forfeiture  of  their 
earnings  under  the  second  part  of  the  con- 
tract. 


The  cases  cited  by  the  majority,  as  I 
read  them,  do  not  sustain  the  contrary  con^ 
elusion.  In  none  of  them  was  the  particular 
question  raised  or  discussed.  The  cases  are, 
for  the  most  part,  all  instances  where  the 
plaintiffs,  suing  on  the  contracts,  brought 
their  suits  in  the  admiralty  courts,  and  where 
objection  was  made  to  the  Jurisdiction  of  the 
court  because  the  contracts  were  not  mari- 
time In  character.  The  Jurisdiction  was  sus- 
tained on  the  theory  that  a  contract,  mari- 
time in  part,  carries  its  incidentals  with  it, 
and  the  latter  though  nonmarltlme  will  be 
heard  and  decided.  It  was  not,  however, 
decided  in  any  of  the  cases  that  the  rules 
applicable  to  the  maritime  part  of  the  con- 
tract will  be  applied  in  determining  the  is- 
sues not  maritime,  much  less  was  it  decided 
that  a  breach  of  the  maritime  part  of  the 
contract,  although  sufficient  to  work  a  for- 
feiture of  wages  earned  thereunder,  would 
work  a  forfeiture  of  the  earnings  under  that 
part  of  the  contract  essentially  nonmarltlme. 

In  the  next  place,  I  think  the  majority 
have  given  an  unwarranted  effect  to  the  so- 
called  surveys  made  of  the  vessel  while  it 
was  at  anchor  at  the  cannery  in  Behring 
Sea.  It  is  true  that  the  federal  statute  pro- 
vides for  a  survey  of  a  vessel  when  a  major- 
ity of  the  crew  may  deem  it  unseaworthy 
for  any  cause,  and  further  provides  that  if 
upon  such  a  survey  the  vessel  Is  pronounced 
seaworthy  any  seaman  who  refuses  to  pro- 
ceed on  the  voyage  shall  forfeit  all  wages 
that  may  be  due  him.  But  the  statute  also 
provides  the  manner  of  selecting  the  survey- 
ors, and  enough  appears  in  the  majority  opin- 
ion to  show  that  the  statute  was  not  in  this 
respect  even  substantially  pursued.  The  sur- 
vey therefore  had  no  official  sanction.  Legal- 
ly, the  findings  of  the  surveyors  were  nothing;, 
more  than  the  expressed  opinions  of  private 
individuals.  I  am  aware  that  the  majority 
say  that  these  surveys  "were  undoubtedly 
disinterested  and  competent,  fairly  made  and 
procured  in  good  faith  by  the"  defendant; 
but,  conceding  that  the  evidence  Justified  the 
statement,  I  am  unable  to  understand  Just 
what  it  signifies.  The  defendant  is  claiming 
the  right  in  virtue  of  a  statute  to  forfeit  to 
itself  a  large  sum  of  money  which  belongs 
to  the  plaintiffs,  and  certainly  it  is  no  hard- 
ship to  say  that,  before  It  is  permitted  to 
do  so,  it  show  a  strict  compliance  with  the 
statute.  Forfeitures  are  never  favored.  It 
is  only  where  the  Inflexible  rules  of  law  will 
pehnit  of  no  other  course  that  they  wUl  be 
granted.  Here,  I  may  repeat,  there  was  no 
compliance  nor  attempted  compliance  with 
the  statute.  Since  the  right  of  forfeiture, 
in  so  far  as  this  branch  of  the  case  is  in- 
volved, depends  upon  the  statute,  I  can  but 
think  the  majority  in  error  In  holding  that 
the  surveys  Justi^  an  adjudication  of  for- 
feiture. 

And  here  I  may  properly  notice  the  further 
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holding  that  seaniffli  are  not  authorized  to 
determine  for  themselves  the  question  of  the 
seaworthiness  of  their  ship.  This  is  not  an 
absolate  rule.  Its  application  depends  upon 
circumstances.  If  the  vessel  is  In  a  x)ort 
where  the  ordinary  processes  of  government 
are  functioning,  seamen  who  believe  the  ves- 
sel In  which  they  are  required  to  sail  is  un- 
seaworthy.  are  by  statute  required  to  demand 
a  survey,  and  If  the  survey  is  made  tn  ac- 
cordance with  the  terms  of  the  statute,  the 
seamen  are  concluded  by  it.  But  the  rule  has 
no  application  to  conditions  such  as  were 
here  shown.  The  vessel  was  <«  a  bleak,  un- 
inhabited coast,  hundreds  of  miles  from  any 
place  where  organized  form  of  government 
existed.  Contrary  to  the  statement  in  the 
majority  opinion,  the  record  does  show  that 
there  was  no  Judge  of  the  United  States 
District  Court,  or  Justice  of  the  peace  resid- 
ing at  Ldbbyville  to  whom  application  for  a 
survey  could  be  made.  One  of  the  defend- 
ant's own  witnesses  expressly  testifies  that 
there  were  no  others  at  the  cannery  except 
the  cannery  people.  By  the  terms  of  the 
statute,  the  officers  named  are  the  only  per- 
sons authorized  to  appoint  surveyors.  To 
apply  for  a  survey  would  have  been  a  useless 
procedure  on  the  part  of  the  seamen,  and 
seamen,  no  more  than  any  other  class  of 
persons,  are  required  to  do  useless  things  in 
order  to  preserve  their  rights.  Their  rights, 
therefore,  to  determine  the  seaworthiness  of 
the  vessel  stood  as  they  did  stand  prior  to 
the  enactment  of  the  statute,  and  what  these 
rights  were  is  stated  by  Judge  Curtis  in 
United  States  v.  Nye,  Fed.  Caa  No.  15,906, 
in  the  following  language : 

"I  think  the  correct  rule  is,  that  after  the 
men  have  rendered  themselTes  on  board,  pur- 
saant  to  their  contract,  and  before  the  voyage 
is  begun,  they  may  lawfully  refuse  to  go  to 
sea  in  the  vessel,  if  they  have  reasonable  cause 
to  believe,  and  do  believe,  the  vessel  to  be  nn- 
seawortliy.  But  the  presumption  is  that  the  ves- 
sel was  seaworthy;  and  the  seamen  must  prove 
that  they  acted  in  good  faith,  and  upon  reason- 
able grounds  of  belief  that  the  ship  was  not  in 
a  fit  condition  to  go  to  sea,  by  reason  of  unsea- 
wortliiness.  If  they  prove  this  they  are  justi- 
fied in  their  refusal." 

Again,  X  am  unable  to  agree  with  the  ma- 
jority in  the  assumption'  that  the  facts  of  the 
case  are  before  us  for  decision.  These  facts 
are  important.  For  example,  it  is  found  on 
conflicting  testimony  that  the  agreement 
made  at  the  cannery  after  the  close  of  the 
work  to  transport  the  crew  from  the  can- 
nery to  Unalaska,  and  from  Unalaska  to  Se- 
attle on  a  seaworthy  vessel  at  the  expense 
of  the  defendant,  was  not  authorized  by  the 
defendant  or  any  of  its  authorized  agents; 
it  is  found  on  conflicting  testimony  that  the 
seamen  wrongfully  conspired  together  for 
the  purpose  of  bringing  about  an  abandon- 
ment of  the  ship,  or  the  enterprise  on  which 


the  ship  was  engaged;  It  ia  found  on  con- 
flicting testimony  that  the  ship,  by  the  re- 
pairs made  upon  It  by  the  carpenter  while 
at  the  cannery  placed  the  vessel  in  a  sea- 
worthy condition;  It  Is  found  on  conflicting 
testimony  that  the  labor  certiflcates,  show- 
ing the  amount  of  the  earnings,  were  issaed 
under  coercion;  and  finally  It  Is  found  that 
the  plaintUfs  deserted  and  abandoned  the 
ship  at  a  remote  point  where  other  men 
could  not  be  obtained,  and  that  becanse  at 
these  and  other  facta  the  men  became  de- 
serters. 

In  my  opinion  these  were  facts  wblcb  ttis 
court  Is  without  power  to  determine  on  con- 
flicting testimony;  that  they  were  ques- 
tions for  the  jury  in  the  court  bdow,  and 
that  their  findings  on  them  are  CMicIosive 
upon  this  court  As  stated  in  the  majority 
opinion,  the  United  States  Judicial  Code  (G. 
S.  Comp.  St.  §  991)  does  not  give  exclnstve 
jurisdiction  to  the  admiralty  courts  In  mar- 
itime causes.  The  act  saves  "to  suitors  in 
all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it"  There  Is  no  question  here  that  the  com- 
mon law  can  give  the  remedy.  If  this  were 
not  true  this  court  should  dismiss  the  ac- 
tion for  want  of  jurisdiction,  not  reverse  It 
and  direct  a  judgment  for  the  defendant 
Since  the  act  saves  to  suitors  the  common- 
law  remedy.  It  saves  to  them  the  remedy  as 
it  is  usually  administered  at  common  law. 
One  of  the  oldest  of  these  remedies  is  to' 
have  the  facts  of  the 'controversy  determined 
by  a  jury,  and  I  can  conceive  of  no  reason — 
certainly  none  is  stated  by  the  majority — 
why  the  plaintiffs  did  not  have  the  same 
right  in  this  cause  as  they  would  have  in 
any  other  cause  triable  in  a  common-law 
court  to  have  the  facts  of  the  cause  deter- 
mined by  a  Jury.  The  conclusion  reached  by 
the  majority  on  the  question  is,  moreover, 
contrary  to  our  holdings  in  the  cases  of  Lar- 
son V.  Alaska  Steamship  Co.,  96  Wash.  666, 
165  Pac.  880,  L.  R.  A.  1917F,  671.  and  San- 
danger  V.  Carlisle  Packing  Co.,  U2  Wash. 
480,  192  Pac.  1005.  These  were  actions  for 
personal  Injuries  suffered  by  seamen,  due  to 
defects  in  the  equipment  of  tbe  vessels  <m 
which  they  were  sailing.  One  of  the  ques- 
tions submitted  In  each  of  the  cases  was 
whether  the  remedy  of  admiralty  or  the 
i-emedy  of  tbe  common  law  should  be  ap- 
plied. Tbe  court  held,  in  each  case,  "that 
the  common-law  courts  of  a  state  have  ju- 
risdiction concurrent  with  the  federal  coarta 
when  proceeding  in  personam,  and  that  the 
state  court  will  grant  the  relief  that  a  com- 
mon law  court  would  have  granted  had  the 
case  been  originally  triable  in  such  court," 
and  applied  the  remedy  of  the  common  law, 
although  tbe  remedy  differed  from  that  af- 
forded in  admiralty.  The  majority  do  not 
notice  these  cases,  but  I  can  see  no  way  in 
which  they  can  be  reconciled  with  the  rule 
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U097  annouoced,  namely,  that  the  saving 
clause  in  the  statute  confers  only  "an  alter- 
native right  to  sue  in  common-law  actions  in 
the  state  courts,"  and  "that  the  reciprocal 
rights,  duties  and  obligations  of  the  parties 
are  governed  by  the  rules  and  principles  of 
admiralty  law." 

As  I  have  beforu  indicated,  the  ultimate 
question  for  the  determination  of  the  jury 
was  whether  or  not  the  plaintifTs  had  rea- 
sonable cause  to  believe  that  the  vessel  was 
unseawortby  at  the  time  they  refused  to  re- 
turn upon  her.  This  issue  they  found  in 
favor  of  the  plaintiffs,  and,  in  my  opinion, 
there  was.  abundant  evidence  in  the  record 
to  Justify  the  finding.  The  vessel  was  old, 
having  been  built  in  the  year  1882.  She  was 
acquired  by  the  defendant  In  1913.  Prior  to 
that  time  she  was  commissioned  as  a  mer- 
chant vessel,  although  for  a  year  previous 
she  had  lain  inactive  in  the  harbor  of  San 
Francisco.  After  the  defendant  acquired 
her,  she  was  not  used  in  the  merchant  serv- 
ice, but  was  used  solely  for  carrying  sup- 
plies and  fishermen  to  the  different  canner- 
ies operated  by  the  defendant,  making  but 
a  single  trip  each  year.  In  191T,  While  be- 
ing sailed  to  a  cannery,  she  sprang  a  leak 
in  the  first  gale  encountered,  and  wan 
brought  back,  temporarily  repaired,  and  tak- 
en to  the  cannery  in  tow.  In  1918,  she  en- 
countered ice  on  her  trip,  and  the  evidence 
of  the  carpenter  is  that  on  this  occasion  she 
received  severe  strains.  On  the  trip  here 
concerned  she  also  sprang  a  leak  at  the  first 
gale  encountered.  This  leak  was,  to  my 
mind,  much  more  sfirious  than  the  majority 
seem  to  consider  it.  Water  poured  into  the 
hold  of  the  vessel  in  sufficient  quantities  to 
cause  it  to  rise  therein  at  the  rate  of  10 
inches  an  hour.  The  vessel  was  over  300 
feet  in  length,  with  a  beam  of  38  feet,  and  it 
requires  no  very  Intricate  mathematical  cal- 
culation to  show  that  the  quantity  was  con- 
siderable. It  was  sufficient  at  any  rate  to 
thoroughly  frighten  the  crew.  Many  of 
these  were  men  who,  in  their  earlier  years, 
had  followed  the  sea,  and  men  who  would 
know  a  dangerous  leak  in  a  vessel  as  well  as 
would  any  other  person.  No  ordinary  leak 
would  cause  them  concern,  and  the  fact  that 
they  were  alarmed  is  in  itself  evidence  that 
the  leak  was  unusual  and  dangerous. 

I  think,  too,  that  the  evidence  fairly  shows 
that  the  leak  was  sufficiently  alarming  to 
cause  the  master  of  the  vessel  concern,  de- 
spite his  subsequent  contrary  assertions.  In 
his  radiograms  sent  to  the  owners  at  the 
time,  he  mentioned,  not  only  the  fact  that 
the  vessel  was  leaking,  but  the  rate  per  hour 
of  the  leak,  and  asked  for  instructions. 
Manifestly,  if  he  had  re&arded  it  as  nothing 
but  the  usual  and  expected,  it  would  not 
have  occurred  to  him  to  mention  the  fact 
It  is  true  that  the  pumps  took  care  of  the 
water  during  the  remainder  of  the  voyage, 
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but  to  do  this  they  were  k^t  In  operation 
continuously.  Moreover,  the  Journey  was 
made  in  fair  weather.  What  would  have 
happened  had  another  gale  been  encountered 
can  only  be  conjectured.  I  am  aware  that 
it  is  said  in  the  majority  opinion,  as  an  ar- 
gument that  the  leak  was  not  dangerous, 
that— 


"The  power  pumps  were  always  adequate  to 
take  care  of  the  water  and  it  was  never  nec- 
essary to  use  the  hand  pumps." 

But  I  can  find  nothing  in  the  evidence 
that  indicates  that  the  vessel  had  hand 
pumps,  except  as  these  pumps  might  be  so 
called.  Onbe  captain's  testimony  concerning 
the  pumps  was  that  the  vessel  bad  no  pumps 
other  than  the  power  pumps,  but  that  these 
were  so  arranged  that  they  could  be  used  as 
hand  pnmps,  if  the  power  failed. 

I  cannot  but  feel,  also,  that  the  majority 
have  minimized  the  C(mdition  the  vessel  was 
found  to  be  in  after  she  bad  reached  her 
destination  and  was  unloaded.  The  carpen- 
ter testifies  that  he  fouhd  two  open  butts  on 
the  port  side  of  the  vessel,  and  an  open  seam 
and  an  opea  butt  bn  the  starboard  side. 
These  he  remedied  by  recaulking.  But  he 
testifies  that  the -most  troublesome  condition 
of  the  vessel  arose  from  an  injury  to  the 
parts  surrounding  the  rudder  post  His  de- 
scription of  the  affected  parts  is  given  in 
terms  too  nautical  to  c(mvey  to  my  mind 
any'  very  definite  idea  as  to  what  the  parts 
were,  but  it  can  be  gathered  from  his  testi- 
mony that  on  some  such  part  the  fastenings 
had  given  way  leaving  the  rudder  post  loose; 
that  the  loosened  parts  would  open  as  strain 
was  put  upon  the  rudder,  letting  water  enter 
Into  the  hold  of  the  vessel.  These  defects 
he  could  remedy  only  partially.  The  loosed 
parts  of  the  vessel  he  could  not  refasten;  the 
best  he  could  do  was  to  fill  the  openings  with 
oakum  and  hold  it  in  place  by  tacking  over 
it  sheet  lead,  which  would  only  partially  stop 
the  leak. 

When  the  vessel  returned  to  Seattle,  -evMi 
lyloyds  surveyor  became  alarmed  at  her  oon- 
diticm  and  insisted  that  she  be  overhauled. 
In  this  work  it  was  found  that  some  of  the 
heavy  timbers  forming  the  keelson  had  be- 
come so  far  decayed  that  an  ordinary  chisel 
could  be  driven  by  hand  through  pieces  14 
by  14  inches  in  size.  In  making  the  repairs 
it  was  found  necessary  to  remove  these  de- 
cayed pieces  and  install  new  timbers  in 
their  place  and  to  further  strengthen  the 
keelson  by  fastening  thereto  additional  heavy 
tinrt>ers  running  for  the  full  length  of  the 
vessel.  The  vessel  was  finrther  strengthened 
by  the  Insertion  of  two  new  deck  beams  with 
knees,  and  by  the  insertion  of  "two  big  iron 
rods,"  with  turn  buckles,  running  from  stem 
to  stem  directly  beneath  the  main  deck.  ■ 

What  was  learned  as  to  the  condition  of 
the  vessel  when  she  was  overhauled  could 
not,  of  course,  be  known  to  the  men  at  tbP 
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time  tbey  refused  to  return  on  the  vessel. 
Tbe  boat's  behavior,  however,  was  such  as  to 
indicate  with  unerring  certainty  its  real  de- 
fect. It  was  shown  that  the  rigging  of  the 
vessel  stood  staunch  and  tight  before  loading 
and  immediately  thereafter  became  slack. 
This  was  explained  to  mean  that  the  load 
had  caused  the  keel  to  bend  downward  at 
the  middle  of  the  vessel  which  resulted  in 
the  cupping  of  the  top  of  the  vessel,  and  thus 
a  shortening  of  the  distance  between  the 
fastenings  of  the  stay  lines  of  the  rigging. 
The  converse  of  the  proposition  would  also 
be  true.  A  bending  in  the  other  direction, 
which  could  well  happen  when  the  vessel 
was  riding  a  storm,  would  cause  the  vessel 
to  spread  at  the  top,  which  would  account 
for  the  parting  of  the  butts  and  the  opening 
of  the  seams  on  the  planking  of  the  vessel's 
sides.  Clearly,  these  conditions  rendered  the 
boat  unsafe  for  these  turbulent  northern 
seas,  where  gales  and  storms  are  the  rule 
rather  than  the  exception  at  the  season  of 
the  year  the  boat  was  required  to  return. 
But  It  is  said  the  boat  returned  in  safety. 
So  it  did.  But  it  was  loaded  with  cargo 
only  to  its  16-foot  draft  line.  Had  it  carried 
these  300  and  more  men  in  addition  to  its 
cargo  it  would  have  been  subjected  to  differ- 
ent tests.  It  came  down  in  tow,  and  it  is 
noticeable  that  the  course  of  the  tow  follow- 
ed the  coast  line  on  Its  journey,  although  a 
direct  course  would  have  been  several  hun- 
dred miles  shorter.  The  vessel  also  gave 
evidence  of  its  inherent  weakness  on  its 
return  Journey,  even  with  its  light  load.  At 
one  point  it  encountered  the  "tail  end"  of  a 
storm,  and  Immediately  began  to  leak,  taking 
some  8  inches  of  water  in  24  hours'  time. 

I  can  but  feel,  also,  that  the  majority  have 
unduly  censured  the  conduct  of  the  men.  In 
spite  of  the  seeming  inference  to  the  con- 
trary in  the  majority  opinion,  there  was  no 
unseemly  behavior  among  them  at  any  time. 
The  captain  of  tbe  boat  is  witness  to  this, 
and  both  the  agent  of  the  defendant  and  the 
chief  officer  of  the  revenue  cutter  testify 
that  there  was  no  disorder  while  the  men 
were  on  shore  at  the  cannery.  Stress  is 
laid  on  the  fact  that  the  men  held  a  meeting 
Immediately  after  landing  at  tbe  cannery 
and  announced  that  they  would  not  return 
on  the  vessel  before  the  cause  of  tbe  leak 
was  discovered.  But  the  men  then  knew  the 
history  of  tbe  vessel,  knew  that  It  developed 
a  weakness  whenever  it  encountered  a  storm, 
and  the  fact  that  tbey  gave  the  notice  thus 
early  is  to  my  mind  evidence  of  good  conduct 
and  good  faith  on  their  part  rather  than  an 
indication  of  concert  and  design  to  injure  the 
defendant  willfully;  it  gave  the  defendant 
notice  In  ample  time  to  meet  the  emergency. 
The  defendant,  it  is  true,  gave  no  heed  to 
tbe  notice,  possibly  under  the  belief  that  the 
exigency  of  the  situation  at  the  close  of  the 
flabing  season  would  cause  the  men  to  return 


in  the  vessel  despite  their  belief  of  Its  un- 
seaworthiness. And  It  was  because  It  gave 
no  heed  to  the  notice  that  It  was  later  obliged 
to  call  to  its  aid  the  revenue  cutter.  But 
even  the  officer  of  that  vessel,  as  I  have  said, 
testifies  to  the  good  behavior  of  the  men, 
and  testlfles,  though  perhaps  unwittingly,  to 
facts  which  show  their  good  faith.  After  he 
had  completed  his  so-called  survey  and  bad 
determined  to  his  own,  satisfaction  that  the 
vessel  was  seaworthy,  he  called  on  tbe  men 
to  sail  her  home  in  accordance  with  their 
agreement  They  refused.  He  then  caused 
certain  sections  of  the  United  States  Revised 
Statutes  to  be  read  to  them,  and  informed 
them  that  they  were  in  danger  of  losing  their 
earnings  If  they  did  not  obey.  They  an- 
swered that  danger  of  loss  of  earnings  was 
nothing  when  compared  to  danger  of  loss  of 
life.  He  then  Informed  tbem  that  it  was 
within  his  power  to  arrest  them  as  vagrants 
and  to  cause  their  conviction  as  such  in  the 
Alaska  courts.  They  answered  that  break- 
ing rocks  on  Alaska  roads  was  preferaUe  to 
a  watery  grave.  It  la  in  evidence  also  that 
certain  of  the  men,  TieUeving  that  there, was 
no  other  alternative  than  a  return  <»  tbe 
vessel,  traveled  on  foot  for  many  miles  on 
that  barren  coast  to  a  point  where  they 
could  take  passage  home  on  another  yess^ 

It  seems  to  me  that  there  was  here  snfB- 
cient  evidence  to  warrant  even  the  court  in 
finding  that  the  vessel  was  In  fact  unsea- 
worthy,  that  tbe  men  acted  In  good  faith 
and  within  their  just  rights  in  refusing  to 
return  on  the  vessel,  and  that  tbey  were  In 
no  sense  deserters.  But  If  I  am  wrong  In 
this  conclusion,  I  think  tbe  Judgment  direct- 
ed by  the  majority  erroneous  for  another  rea- 
son. If  it  be  a  fact  that  the  vessel  was  sea- 
worthy, and  the  men  were  wrong  In  their 
belief  that  it  was  not,  they  should  be  btid  to 
be  constructive  rather  than  willful  deserters, 
and  under  such  a  holding  no  prlncl^  of 
law  or  Justice  requires  that  their  entire 
earnings  be  forfeited.  At  most  they  should 
be  held  to  make  good  only  the  actual  and 
necessary  loss  their  mistake  caused  the  de- 
fendant 

The  defendant's  actual  outlay  In  towing 
tbe  vessel  on  its  return  voyage  and  trans- 
porting the  men  home,  as  set  forth  in  Its 
answer,  la  less  than  |17,SiOO.  It  alleged  in 
Its  answer  that  its  total  damage  was  $66,- 
204.41.  This  was  made  up  in  part  by  charg- 
ing the  men  for  the  extra  wages  paid  and 
the  extra  supplies  furnished  to  the  China  crew 
and  the  shore  men  for  the  time  of  the  delay 
caused  in  completing  the  arrangements  for 
their  tran^ortatlon  after  tbe  close  of  the 
fishing  season.  But  the  defendant  was  given 
notice  that  the  mev  would  not  return  on  tlie 
vessel  immediately  on  its  arrival  at  the  can- 
nery before  the  commencement  of  the  fishing 
season,  and  in  ample  time  to  enable  tba 
defendant  to  make  other  arrangements  tat 
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their  return  transportation  at  the  close  of 
that  season.  It  did  not  heed  the  notice,  and 
made  the  arrangements  only  after  it  failed  to 
coerce  the  men  to  retnm  on  the  vessel  after 
soch  close.  The  delay  was  thus  the  result  of 
the  defendant's  own  fault  and  neglect,  and 
I  know  of  no  inrlnclple  of  law  which  will 
permit  a  person  to  enhance  his  damages  by 
his  own  fault  and  neglect.  The  balance  of 
the  item  is  made  up  by  charging  the  men  Ave 
dollars  for  each  day  the  crew  was  detained 
while  arrangements  were  being  made  for 
returning  them  home.  As  I  read  the  con- 
tract the  clause  therein  supposed  to  authorize 
this  charge  applies  only  to  a  refusal  to  work 
on  the  fishing  groimds  at  the  work  of  fishing, 
not  tot  any  refusal  to  sail  the  Tessel.  But 
if  it  can  be  said  ttiat  the  refusal  to  sail  the 
vessel  was  a  refusal  to  work  within  the 
meaning  of  the  contract,  the  delay  for  which 
the  charge  is  made  was  not,  as  I  have  shown, 
the  fault  of  the  men.  Not  being  so,  they 
should  not  be  charged  with  it,  and  the  ut- 
most sum  titat  should  be  deducted  from  the 
wages  earned  is  the  actual  and  necessary 
expenditure  caused  by  the  men,  namely,  the 
actual  cost  paid  in  towing  the  vessel,  plus 
the  actual  cost  paid  as  transportation  for  the 
crew. 

There  are  trial  errors  urged  by  the  ai>- 
pellant  which  I  have  not  noticed  and  which 
might  possibly  require  a  new  trial,  but,  upon 
the  grounds  discussed  in  tbe  majority  opin- 
ion, I  can  find  no  sufficient  reason  for  a 
reversaL 
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I.  New  trial  «=sl44— Danyino  motion  for  new 
trial  aupported  by  aflldavlts  of  Jurors  as  to 
disagreement  among  them  a»  to  tbe  testl< 
nony  held  proper. 
In  an  action  by  the  owner  of  an  automobile 
stage  damaged  in  a  collision  with  an  automo- 
bile, in  which  H.,  a  witness,  testified  that  if  the 
driver  of  the  st^ge  had  veered  to  the  left  in- 
stead of  to  the  right  the  collision  would  not 
have  taken  place,  a  motion  for  a  new  trial,  bas- 
ed on  affidavits  of  two  jurors  that  they  did  not 
hear  the  testimony  of  H.  in  that  respect,  and 
the  affidavit  of  another  that  be  understood  H. 
to'  testify  that,  if  the  driver  of  the  stage  had 
veered  to  the  left  instead  of  to  the  right,  the 
accident  would  not  have  happened,  and  a  state- 
ment of  all  of  these  jurors  that  other  jurors 
bad  contended  that  H.  testified  that,  if  the 
driver  of  the  automobile  had  veered  more  sharp- 
ly to  the  left,  the  collision  would  not  have  hap- 
pened, and  that  the  verdict  was  rendered  on 
the  belief  that  H.  had  so  testified,  was  properly 
denied,  since  the  facts  recited  in  the  affiavits 


showed  a  dispute  of  the  Jury  as  to  the  evidence, 
and  this  dispute  inheres  in  the  verdict. 

2.  Municipal  eorporatlons  <8=3706(7)— Evidenoe 
of  negligence  of  driver  of  a  stage  held  soffl* 
eient  to  go  to  Inry. 

In  an  action  by  the  owner  of  a  stage 
against  the  owner  of  an  automobile  for  damages 
to  the  stage  in  a  collision,  evidence  of  negli- 
gence of  the  driver  of  the  stage  held  sufficient 
to  go  to  the  jury. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Ernest  M.  Card,  Judge. 

Action  by  Fred  Heuslin  and  another 
against  J.  Carlton  Pratt  and  wife.  From 
judgment  for  plaii) tiffs,  defendants  appeal. 
Affirmed. 

Remann  &  Gordon,  of  Tacoma,  tor  appel- 
lants. 
Ralph  Woods,  of  Tacoma,  for  respondents. 


BRIDGES,  X  This  was  a  suit  to  recover 
on  account  of  damages  to  an  auto  stage. 
Judgment  was  entered  on  the  verdict  for 
the  plaintiffs,  and  the  defendants  have  ap- 
pealed. 

[1]  The  respondents  were  the  owners  of 
the  stage,  and  the  appellants-  were  the  own- 
ers of  an  automobile  which  was  in  the  col- 
lision. The  resiiondent  Fred  Henslin  was 
driving  the  stage,  and  the  appellant  J.  C!arl- 
ton  Pratt  was  driving  the  automobile.  .The 
collision  occurred  within  the  intersection  of 
A  street  and  Puyallup  avenue,  in  the  dty  of 
Tacoma.  Ttie  automobile  was  going  north 
on  A  street,  and  the  stage  was  going  west 
on  Puyallup  avenue.  The  night  of  the  ac- 
cident was  dark  and  rainy,  and  the  pavement 
was  slippery.  When  the  driver  of  the  stage 
saw  that  a  collision  was  imminent  he  turned 
his  car  considerably  to  the  right,  and  at  the 
same  time  tbe  driver  of  the  automobile 
pulled  his  car  over  towards  the  left,  so  that 
the  collision  occurred  at  the  northwest  cor- 
ner of  the  intersection.  A  man  by  the  name 
of  Harper  was  riding  in  the  front  seat  of 
the  automobile,  and  was  called  as  a  witness 
for  the  am>eliants.  Amcmg  other  things  he 
testified  that,  if  the  driver  of  the  stage  had 
veered  to  the  left  instead  of  to  the  right,  the 
collision  would  have  l)een  avoided.  In  sup- 
port of  their  motion  for  a  new  trial  the  ap- 
pellants presented  the  affidavits  of  two  of 
the  jurors  to  the  effect  that  they  did  not 
hear  Harper's  testimony  in  this  respect 
They  also  presented  the  affidavit  of  another 
juror  to  the  effect  that  he  understood  that 
Harper  bad  testified  that,  if  the  driver  of 
the  stage  had  veered  to  the  left,  tbe  accident 
would  have  been  avcrfded.  All  three  of  these 
jurors  further  stated  that  other  members  at 
the  jury  contended  that  Harper  bad  testified 
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that,  If  the  driver  of  tbe  automobile  bad 
turned  more  sharply  to  tbe  left  the  accident 
would  not  have  happened,  and  that  ultimate- 
ly 10  of  the  jury  were  thus  persuaded  to  be- 
lieve that  Harper  so  testlfled,  and  that  tbe 
verdict  was  rendered  on  tbe  belief  and  as- 
sumption that  Harper  had  so  testified.  The 
trial  court  refused  to  consider  these  affida- 
vits, and  denied  tbe  motion  for  a  new  trial, 
and  the  appellants  now  claim  £bat  tbe  court 
erred  In  this  respect. 

Practically  all  tbe  courts  bold  that,  if  tbe 
facts  or  things  described  In  the  affidavits  of 
Jurors  in  support  of  the  motion  for  a  new 
trial  inhere  in  tbe  verdict,  they  will  not  be 
considered.  Tbe  rule  is  plain,  but  flie  ap- 
plication of  it  to  individual  cases  Is  more 
difficult 

In  tbe  case  of  State  v.  Parker,  25  Wash. 
405,  65  Pac.  776,  one  of  tbe  Jurors  made  an 
affidavit  in  support  of  a  motion  for  new  trial 
to  the  effect  that  another  Juror  bad  announced 
In  consultation  that  be  knew  the  defendant 
weU,  and  that  be  bad  been  implicated  in 
certain  other  criminal  matters,  and  belonged 
to  a  gang  of  criminals.  Held,  that  the  affida- 
vit should  be  considered,  and  that  the  al- 
leged facts  therein  stated  did  not  inhere  in 
tbe  verdict. 

In  tbe  case  of  Marvin  v.  Tates,  26  Wa^. 
50,  66  Paa  131,  the  court  held  that  an  affida- 
vit of  a  Juror  which  stated  that  tbe  Jury 
reached  its  verdict  by  a  certain  method  of 
calculation  would  not  be  considered  in  sup- 
port.of  a  motion  for  a  new  trial  because  tbe 
alleged  misconduct  Inhered  in  the  verdict, 
and  tbe  Jurors  could  not  be  heard  to  impeach 
their  verdict. 

In  Ralton  v.  Sherwood  Logging  Co.,  64 
Wash.  254,  lOB  Pac.  28,  It  was  held  that,  on 
a  motion  for  new  trial,  tbe  verdict  of  tbe 
Jury  cannot  be  impeacbed  by  affidavits  at 
Jurors  showing  that  they  arrived  at  their 
verdict  by  consideration  of  matters  not  in 
issue  and  withdrawn  from  them  by  tbe  court. 

In  State  Board  v.  Lorenzy,  69  Wash.  306, 
109  Pac.  1064,  Ann.  Gas.  1912B,  158,  an  af- 
fidavit of  one  of  tbe  Jurors,  made  in  support 
of  a  motion  for  a  new  trial,  to  the  effect  that 
another  juror  had  daimed  during  tbe  de- 
liberations that  he  knew  a  certain  place 
was  a  house  of  prostitution,  should  be  con- 
sidered by  tbe  court  because  it  does  not  in- 
here in  tbe  verdict;  the  court  saying  that 
Jurors  cannot  make  themselves  impeaching 
witnesses  on  questions  of  fact 

In  the  case  of  Maryland  Casualty  Co.  v. 
Seattte  mectric  Co.,  76  Wash.  430,  134  Pac. 
1097,  it  apx>eared  that  one  of  tbe  Jurors, 
without  the  consent  of  the  court,  bad  during 
tbe  trial  visited  the  place  of  accident,  and 
during  the  deliberations  of  tbe  Jury  gave 
them  the  advantage  of  the  knowledge  she 
bad  tbus  obtained.  The  court  granted  a  new 
trial  on  this  account 

In  the  case  of  State  t.  Oay,  82  Wash.  423, 


144  Pac  711,  It  was  held  that  a  new  trial 
for  misconduct  of  tbe  Jury  would  not  be 
granted  upon  the  affidavit  of  a  Jiuror  that  be 
and  others  did  not  believe  in  tbe  guilt  of  tbe 
accused,  but  consented  to  a  verdict  of  guilty 
under  the  belief  that  the  court,  upm  the 
recommendation  of  the  Jury,  would  give  the 
accused  a  short  jail  sentence.  The  court 
held  that  tbe  facts  recited  in  the  affidavit  in- 
hered in  the  verdict  and  said: 

"But  few  verdicts  are  reached  in  which  some 
juryman  does  not  yield  in  some  degree  his  opin- 
ions and  convictions  to  the  opinions  and  con- 
victions ot  others.  And  when  be  does  so,  even 
in  criminal  cases,  it  is  to  the  interest  of  the 
public  that  he  be  not  permitted  thereafter  to 
gainsay  his  act" 

In  the  case  of  lindqulst  v.  Pacific  Ooast 
Co.,  86  Wash.  408,  150  Pac.  619,  some  of  the 
jurors  who  did  not  concur  in  tbe  verdict 
made  affidavits  In  support  of  a  motion  for  a 
new  trial,  in  which  they  stated  that,  daring 
the  consideration  of  tbe  case,  one  of  them 
advised  the  Jury  of  certain  facts  concerning 
the  parties  to  tbe  action,  whicb  facts  bad 
not  appeared  In  the  testimony.  Held,  that 
tbe  trial  court  properly  denied  a  new  trial 
because  the  tacts  inhered  In  the  verdict 

In  the  case  of  Wagoner  v.  Warn,  88  Wash. 
688,  153  Pac.  1072,  It  was  held  that  an  affida- 
vit made  by  one  of  the  jurors,  to  tbe  effect 
that  a  verdict  was  forced  by  other  Jurors 
holding  out  and  refusing  to  concur,  recited 
facts  inhering  in  the  verdict,  and  could  not 
be  considered. 

In  the  case  of  State  ▼.  I^yle,  105  Wash. 
435,  178  Pac.  468,  a  defendant,  who  was  a 
druggist,  was  charged  with  an  unlawful  sale 
of  intoxicating  liquor,  and  one  page  of  a 
register  which  he  kept  showing  such  sale  was 
admitted  In  evidence,  but  the  whole  register 
was  sent  to  tbe  Jury.  There  was  an  af- 
fidavit of  some  of  tbe  Jurors,  in  support  of 
a  motion  for  a  new  trial,  to  the  effect  that 
in  deliberating  on  their  verdict  they  read 
many  pages  of  tbe  register,  and  found  many 
other  sales  by  defendant  and  that  such  In- 
fluenced their  verdict  It  was  held  these  af- 
fidavits could  not  be  considered,  because 
they  impeacbed  the  jury's  verdict 

We  have  not  undertaken  to  review  all  of 
our  decisions  on  this  question;  the  forego- 
ing will  show  tbe  general  trend.  It  Is  our 
view  that  the  trial  court  was  right  in  re- 
fusing to  consider  the  affidavits  of  the  Jurors 
in  this  case,  for  the  reason  that  the  facta 
recited  in  them  clearly  Inhere  In  the  ver- 
dict They  do  nothing  more  than  staovr 
bow  the  Jury  arrived  at  Its  verdict  It  la 
not  only  tbe  privilege,  but  the  duty,  of  tbe 
jury  when  deliberating  on  its  verdict  to  re- 
view tbe  evidence.  It  is  common  for  Jurors 
to  disagree  as  to  what  the  evidence  shows 
in  certain  particulars.  If  affidavits  audi  as 
are  In  this  case  will  support  a  motlaa  tor 
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new  trial,  then  It  seems  manifest  that  rela- 
tively few  verdicts  would  stand.  This  case 
does  not  come  within  the  rule  of  these  cases 
which  hold  that  a  new  trial  will  be  granted 
when  it  is  shown  that  some  of  the  jurors  had 
brought  before  the  Jury  allegpd  facts  which 
were  entirely  extraneous  from  the  evidence. 
What  occurred  here  amounted  to  nothing 
more  than  certain  Jurors  disputing  as  to 
what  the  testimony  was.  It  may  be  true,  as 
counsel  for  appellants  assert,  that  the  mis- 
take of  the  Jury  in  this  particular  instance 
was  damaging  to  the  appellants,  but  society 
and  the  business  world  are  largely  controlled 
by  certain  fixed  rules  of  law,  and  It  will  not 
do  to  overturn  such  rules  simply  because 
Isolated  Instances  of  Injustice  may  result 
from  their  application. 

The  appellants  further  argue  that  their 
motion  for  Judgment  notwithstanding  the 
verdict  should  have  been  granted  because  the 
evidence  not  only  failed  to  show  any  negli- 
gence on  their  part,  but,  on  the  contrary, 
did  show  such  negligence  on  the  part  of 
the  driver  of  the  stage  as  materially  con- 
tributed to  the  damages  sued  for.  There  is 
an  ordinance  In  the  dty  of  Tacoma  which 
provides  that  the  vehicle  first  within  the  in- 
tersectlMi  ot  streets  has  the  right  of  way. 
There  was  some  testimony  on  behalf  of  the 
plainlffs  that  the  stage  came  into  the  Inter- 
section in  question  ahead  of  appellants'  car. 
If  such  were  the  fact,  it  was  ordinarily  the 
duty  of  the  appell^ts  to  give  the  stage  the 
right  of  way.  It  Is  qwite  true  that  the  re- 
spondents' testimony  In  this  regard  was  con- 
tradictory, yet  there  was  sufficient  to  require 
the  case  to  be  submitted  to  the  Jury.  The 
testimony  with  reference  to  the  speed  of  the 
appellants'  car  was  meager,  yet  there  was 
some  evidence  tending  to  show  that  It  was 
being  driven  at  an  imlawful  speed  when  and 
after  It  entered  the  street  Intersection. 

[2]  We  are  also  satisfied  from  the  reading 
of  the  testimony  that  the  court  properly  sub- 
mitted to  the  Jury  the  question  of  negligence 
on  the  part  of  the  driver  of  the  stage.  There 
was  testimony  from  which  the  Jury  could 
have  found  that  the  stage  was  being  driven 
much  slower  than  the  automobile,  that  it  en- 
tered the  intersection  ahead  of  the  automo- 
bile, that  the  automobile  could  have  avoided 
the  accident  by  turning  west  on  Puyallup 
avenue  Instead  of  conttauing  north  on  A 
-street,  and  that  when  the  stage  entered  the 
intersection  its  driver  looked  to  his  left  to 
see  if  there  was  any  car  coming  from  the 
south  on  A  street  Such  being  the  situation, 
the  court  was  tiound  to  sulmiit  the  case  to 
the  Jury. 

Judgment  affirmed. 

PAHKER.  C.  J.,  and  FDMiEaTON, 
MITCHELL,,  and  TOLMAN,  33.,  concur. 
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PEOPLE  V.  PROSSER.     (Cr.  382.) 

(District  Conrt  of  Appeal,  Third  District,  Oal- 
ifomia.    Feb.  16, 1922.) 

L  Criminal  law  ie=> 1 169(2)— Introduction  of 
doconibnt  In  evidence  held  not  prejudicial 
where  facts  set  fcrth  therein  otherwise  shown 
without  objeotloh. 

Introduction  in  evidence  of  a  certificate  of 
discharge  as  not  insane  was  not  prejudicial  to 
accused  who  set  up  defense  of  insanity,  where 
superintendent  of  the  asylum,  who  made  the 
certificate,  testified  without  objectiou  that  he 
had  discharged  the  accused  aa  sane,  especially 
where  there  was  no  substantial  grounds  for  a 
rational  inference  that  accused  was  irrespon- 
sible at  the  time  he  committed  the  offense. 

2.  Criminal  law  «=348— When  Insanity  availahls 
as  defense  to  crime. 

In  order  that  insanity  may  be  available  as 
a  defense  to  a  crime,  it  must  appear  that  the 
accused  when  the  act  was  committed  was  so 
deranged  and  diseased  mentally  that  he  was 
unconscious  of  the  wrongful  nature  of  the  act 
committed.  ^ 

3.  Criminal  law  «s»570(3)— Commitment  to 
asylum  not  conclusive  evidence  of  Insanity. 

Commitment  to  an  insane  asylum  is  not 
conclusive  evidence  of  insanity,  but  is  only  evi- 
dence to  be  weighed  by  the  jury,  in  a  criminal 
prosecution. 

4.  Criminal  law  <3s>il73(2)— Refusal  to  In- 
struct as  to  effect  of  discharoe  from  insane 
hospital  held  not  prejudicial. 

Accused  was  not  prejudiced  by  refusal  to 
Instruct  that  certificate  of  discharge  from  hos- 
pital for  insane  was  void,  where,  in  view  of  the 
whole  testimony,  the  jury  must  have  regarded 
it  simply  as  superintendent's  opinion  of  mental 
condition  of  the  accused. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  George  F.  Buck,  Judge. 

Raymond  Prosser,  alias  Newell  Grant,  was 
convicted  of  passing  fictitious  checks,  and 
appeals.    Affirmed. 

Stanley  M.  Amdt,  of  Stockton,  for  appel- 
lant 

17.  S.  Webb,  Atty.  6«n.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  Peopla 

BtTRNETF,  J.  Defendant  was  convicted 
of  "making,  drawing,  uttering  and  deliver- , 
Ing  a  check  for  the  payment  of  money  on  a 
bank,  without  having  sufficient  funds  In  or 
credit  thereat  with  intent  to  defraud,"  and 
he  has  appealed  from  the  Judgment.  The 
only  defense  was  Insanity,  and  It  Is  not  dis- 
puted that  the  evidence  upon  that  issue  Is 
abundantly  sufficient  to  support  the  Implied 
finding  of  the  Jury  against  appellant,  but 
It  is  contended  that  the  trial  court  ^mmitted 
prejudicial,  error  in  admitting  in  evidence 
a  certain  purported  discharge  from  the  hos- 
pital for  the  Insane  at  Stockton  and  In  re- 
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fusing  to  give  certain  proposed  Instrnctlona 
in  reference  to  the  Invalidity  of  sach  dis- 
charge and  the  effect  of  defendant's  commit- 
ment to  the  asylum.  The  defendant  -was  ad- 
Judged  Insane  upon  two  different  occasions. 
The  first  time  was  In  1915,  when  he  was  com- 
mitted by  the  superior  court  of  Alameda 
county  to  Agnews,  whence  he  escaped  after 
six  or  seven  months.  On  September  24,  1919, 
he  was  again  examined  and  committed  to 
Agnews  by  the  superior  court  of  San  Fran- 
cisco, and  after  escaping  and  being  recap- 
tured he  was  transferred  to  the  Stodcton 
asylum  on  March  16,  1920.  On  June  6,  fol- 
lowing, he  was  paroled  and  leave  of  absence 
granted,  the  parole  providing  that  he  "must 
be  returned  every  thirty  days  for  renewal." 
The  parole  was  regularly  extended  to  Sep- 
tember 6,  but  before  this  date  he  broke  bis 
parole  of  whldi  the  police  and  asylum  au- 
thorities were  notified.  On  February  16, 
1921,  he>  was  discharged  from  the  hospital 
aa  "not  insane."  Defendant  had  not  been 
there  nor  had  he  been  seen  by  the  physicians 
since  June  6,  1920.  and  the  last  complete  ex- 
amination that  they  made  of  him  was  on 
March  20,  1920.  On  March  24,  1921,  the 
check  was  passed,  upon  which  the  indict- 
ment was  based. 

[1]  The  court  permitted  said  certificate  of 
discharge  to  be  introduced  in  evidence,  and 
by  appellant  it  is  claimed  that  this  'was  er- 
ror under  the  authority  of  Aldrich  v.  Barton, 
1S3  GaL  488,  95  Pac.  900.    Tb«eln  it  is  said: 

"There  can  be  no  doubt  that  the  jurisdiction 
of  the  Buperintendent  of  an  insane  asylum  to 
discharge  a  person  as  recovered  from  insanity 
exists,  nnder  section  2189  of  the  Political  Code, 
only  where  such  person  is  a  patient  in  the 
asylum.  The  only  authority  given  to  the  saper- 
intendent  by  the  statute  is  to  discharge  a  'pa- 
tient' and  that  by  such  'patient'  is  meant  one 
who  has  been  committed  to  the  asylum  and  has 
remained  there  (except  in  case  of  a  temporary 
absence  as  on  parole)  for  care  and  treatment, 
is  dear  from  a  reading  of  the  entire  chapter  of 
the  Political  Code  dealing  with  the  commitment 
and  care  of  insane  persons." 

In  view  of  the  facts  already  stated,  it  is 
the  claim  of  appellant  that  he  was  not  a 
pationt  In  the  asylum  at  the  time  of  said  dis- 
charge, and  hence  the  superintendent  was 
without  Jurisdiction  to  certify  that  Proeser 
was  sane.  But  whether  appellant  was  or 
was  not  at  the  time  a  "patient"  as  that  term 
is  used  in  said  statute,  the  error,  if  any, 
was  Immaterial,  since  the  superintendent 
before  said  certificate  was  received  in  evi- 
dence had  without  objection  testified  as  fol- 
lows: 

"Q.  What  did  you  do?  Just  tell  the  facts. 
A.  Well,  he  was  discharged  on  February  16, 
1921,  as  n*t  insane.  Q.  Yon  signed  a  document 
to  that  effect?  A.  Yes,  sir;  the  discharge.  Q. 
Was  that  signed  by  you  Dr.  Clark?  A.  Yes. 
•  ♦  •  Q.  Now,  that  document.  People's  Ex- 
hibit 6,  was  signed  by  you,  wasn't  it?    A.  Yes, 


sir.  Q.  What  date  was  it  signed?  A.  Dated 
February  16,  1921.  Q.  Wtiat  is  the  name  of 
the  docnment?  identify  it.  A.  This  is  a  diS" 
charge  from  the  hospital,  Mr.  Prosser's  dis- 
charge from  the  Stockton  State  Hospital." 

It  Is  api>arent  that  the  formal  Introduc- 
tion of  the  certificate  of  discharge  could  add 
nothing  to  the  force  of  the  preceding  testi- 
mony. Moreover,  the  certificate  was  not  re- 
ceived as  conclusive  evidence  of  the  sanity 
of  appellant,  but  as  the  opinion  of  Dr.  Clark, 
the  superintendent  of  the  hospital,  that  Pros- 
ser  was  sane;  the  court  stating  that  the 
weight  of  it  was  for  the  Jury  to  determine. 
If  it  might  be  claimed  that,  in  this  aspect, 
it  was  Incompetent,  the  answer  Is  that  it 
was  entirely  without  prejudice,  since  Dr. 
Clark  had  testified: 

"On  the  recommendation  of  his  doctor  who 
had  been  in  touch  with  him,  and  with  his  history 
taken,  I  thought  the  man  was  not  insane,  and 
his  diagnosis,  when  he  came  before  the  medical 
staff  for  examination,  there  was  no  diagnosis  of 
malcondition.  He  never  showed  any  mental 
symptoms  of  insanity.  He  was  at  work,  in  the 
carpenter  shop  and  around  the  place  shortly 
after  he  came.  He  never  showed  any  signs 
of  insaniisr.  Based  on  that  and  his  attending 
pliysician's  opinion,  the  discharge  was  made." 

It  may  be  added  that  Dr.  McLeish,  who 
carefully  observed  the  patient  all  the  time 
he  was  in  the  hospital  and  made  a  complete 
examination  on  March  20,  testified  that  ap- 
pellant was  sane;  that  he  never  bad  any 
hallucinations  or  delusions;  "I  would  not 
call  him  a  normal  Individual  but  he  l3  not 
insane;  he  Is  a  man  with  criminal  tenden- 
cies, bnt  that  does  not  mean  be  is  Insane." 

[2]  Indeed,  an  examination  of  the  record 
la  convincing  that  there  Is  no  substantial 
ground  for  a  rational  inference  that  aiq;>el- 
lant  was  irresponsible  at  the  time  be  com- 
mitted the  offense;  in  other  words,  that  he 
did  not  understand  the  nature  of  the  act 
and  appreciate  the  fact  that  he  was  doing 
wrong.  It  is  well  settled,  as  stated  in  Peo- 
ple V.  WlUard,  150  Cal.  543,  89  Pac.  124: 

"That  insanity  may  be  available  as  a  defense 
to  a  crime  charged,  it  must  appear  that  the 
defendant,  when  the  act  was  committed,  was 
so  deranged  and  diseased  mentally  that  be  waa 
not  consdons  of  the  wrongful  nature  of  the  act 
committed.  *  •  •  Although  he  may  be  la- 
boring under  partial  insanity — as,  for  instance, 
suffering  from  s<Hne  insane  delusion  or  halluci- 
nation—still if  he  understands  the  nature  and 
character  of  bis  action  and  its  consequences 
*  *  *  such  partial  insanity  or  the  existence  of 
snch  delusion  or  hallucination  is  not  sufficient  to 
relieve  him  from  responsibility  for  his  criminal 
act*" 

Herein,  there  was  some  evidence  that  tlie 
defendant  was  a  "constitutional  inferior," 
that 'he  had  certain  delusions,  that  he  wajs 
Indeed  a  proper  subject  to  be  committed  to 
a  hospital  for  the  Insane,  as  evidenced  by 
said  adj-udlcatlous,  but  only  one  oonclnHJoa 


Digitized  by 


Google 


Wash.)  PEOPLE  ▼. 

cos 

can  be  drawn  from  the  whole  record,  and 
that  Is  that  he  should  be  held  answerable 
to  the  penalty  of  the  law  for  his  conduct 
The  truth  Is  that  be  had  committed  many 
similar  offenses,  and  from  the  record  we 
must  conclude  that  these  acts  were  the  re- 
sult of  his  uncontrolled  criminal  tendencies, 
and  not  the  irresistible  product  of  a  disor- 
dered brain.  In  view  of  this  conclusion,  we 
should  be  required  to  hold  that,  if  any  er- 
ror was  committed  by  the  court  in  such  rul- 
ing, it  ought  to  be  disregarded  in  the  inter- 
ests of  Justice. 

[3]  The  court  committed  no  error  in  refus- 
ing to  give  the  following  instruction: 

"You  are  instructed  that  if  you  And  that  d«- 
fendant  was  committed  to  a  state  hospital  in 
California  as  insane  by  the  superior  court  of 
any  county  of  California  that  the  law  presumes 
that  defendant  continues  insane  until  such  time 
as  he  was  lawfully  discharged  from  the  state 
hospital  or  was  legally  adjudicated  sane." 

This  Instruction  proceeds  upon  the  mistak- 
en assumption  that  such  adjudication  is  con- 
clusive evidence  that  the  party  was  insane; 
whereas,  it  was  only  evidence  to  be  weighed 
by  the  Jury,  and  the  effect  of  which  was  to 
be  determined  by  them,  but  they  were  not 
in  any  wise  concluded  by  the  opinion  of  the 
medical  examiners  or  by  the  judgment  which 
declared  appellant  insane.  Peoi^e  v.  Wll- 
lard,  Bupra.  In  the  WlUard  Case  the  de- 
fendant, 5uBt  a  few  minutes  after  he  had 
been  examined  and  found  insane  and  order- 
ed committed  to  the  asylum,  killed  the  sher- 
iff of  Mendocino  county,  before  he  had  left 
the  Judge's  chambers  where  the  examination 
was  held ;  but  his  conviction  for  murder  of 
the  first  degree  was  sustained  by  the  Su- 
preme Court,  said  eommitment  being  re- 
garded as  merely  evidence  of  insanity  to  be 
overcome  by  other  evidence  that  he  was 
sane. 

[4]  Another  proposed  instruction  herdn 
was: 

"You  are  instructed  that  a  discharge  or  cer- 
tificate of  discharge  given  by  the  superintend- 
ent of  a  state  asylum  or  hospital  is  of  no  effect, 
is  illegal  and  void,  if  at  the  time  it  was  given 
the  person  whom  it  purports  to  discharge  had 
been  paroled  and  while  on  parole  had  escaped 
and  at  the  time  of  the  purported  discharge 
was  not  present  at  the  hospital,  nor  had  been 
there  for  some  months  previous,  and  was  pur- 
ported to  be  discharged  without  examination  or 
observation  at  the  time  of  the  purported  dis- 
charge and  for  a  considerable  period  of  time 
previous  thereto." 

We  think  the  instruction  properly  char- 
acterized said  discharge  and  the  Instruction 
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might  well  have  been  given.  But  for  rea- 
sons already  stated  the  action  of  the  court 
waa  not  prejudicial.  The  purported  dis- 
charge was  not  received  as  conclusive  evi- 
dence that  the  defendant  was  sane,  and  in 
view  of  the  whole  of  the  testimony  of  Dr. 
Clark  the  Jury  must  have  regarded  it  sim- 
ply as  his  opinion  of  the  mental  condition 
of  appelant  based  upon  his  knowledge  of 
the  prior  history  of  the  case.  Besides,  if 
the  instruction  had  been  given,  we  think  the 
verdict  would  and  should  have  been  the 
same. 

The  only  other  rejected  instruction  worthy 
of  notice  was  based  upon  the  theory  that  if 
the  defendant  had  been  committed  as  Insane 
to  the  hospital  at  Agnews  and  was  after- 
ward transferred  to  the  one  at  Stockton  and 
then  paroled  and  afterward  escaped,  and 
that  the  only  evidence  of  his  discharge  was 
one  purporting  to  have  been  made  after  such 
escape  and  while  he  was  not  In  the  custody 
"of  the  said  state  hospital  or  any  state  hos- 
pital for  some  time  previous,  and  if  there 
Is  no  evidence  of  any  adjudication  by  a  su- 
perior court  of  the  state  of  California  that 
defendant  Is  sane,  then  you  must  find  at  the 
time  that  defendant  was  alleged  to  have  de- 
frauded George  Buthenuth,  as  alleged  In 
the  indictment  herein,  that  he  was  insane." 
But  It  Is.  manifest  that  this  Instmction  Is 
ahjo  based  npon  the  erroneous  theory  that 
the  commltmoit  to  the  hospital  was  conclu- 
sive evidence  that  appellant  was  Insane  at 
the  time  and  that  his  insanity  continued  un- 
til he  was  regularly  discharged  by  the  hos- 
pital or  adjudicated  to  be  sane.  The  fact 
is,  as  already  seen,  that  it  was  evidence  of 
insanity  that  could  be  rebutted  by  counter 
evidence,  and,  even  If  the  Jury  believed  that 
he  was  then  insane,  the  i»osecution  was  not 
precluded  from  showing  by  other  evidence 
than  such  discharge  or  adjudication  that  be 
was  sane  at  the  time  he  committed  the  of- 
fense charged  against  him.  The  instruction 
was  likely  also  to  be  construed  by  the  Jury 
as  implying  that  sanity  or  insanity  was  the 
ultimate  question  to  be  determined  Instead 
of  the  capacity  of  the  defendant  to  under- 
stand the  legal  and  moral  quality  of  his 
act  In  passing  said  check. 

Apixillant's  counsel  deserves  commenda- 
tion for  the  zeal  and  ability  with  which, 
without  compensation,  he  has  represented 
his  client;  but  we  are  satisfied  that  Justice 
has  been  done  In  the  case  and  that  no  preju- 
dicial error  has  been  shown. 

The  Judgment  is  afilrmed. 

We  ctmcor:  FIMOH,  P.  3.;  BAAT,  J. 
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ROBERTS  V.  MILLS.    (Civ.  2425.) 

(District  Conrt  of  Appeal,  Thiri  District,  Oal- 
ifornia.    Feb.  18,  1822.) 

1.  Fixtures  «=> 1 5— Intention  of  parties  Impor- 
tant  factor  In  determining  whether  building  a 
"fixture." 

The  intention  of  the  lessor  and  lessee  of  a 
vacant  lot  was  an  important  factor  in  determin- 
ing whether  a  bailding  placed  thereon  by  the 
lessee  was  a  trade  "fixture"  or  became  a  part 
of  the  realty  under  Civ.  C!ode  §  660,  such  in- 
tention to  be  inferred  from  the  nature  of  the 
building,  the  situation  of  the  party  making  the 
annexation,  the  mode  of  annexation,  and  the 
purpose  for  which  annexed  (citing  Words  and 
Phrases,  First  Series.  Fixture). 

2.  Fixtures  i8==>l5— May  Include  building. 

While  the  term  "fixtures"  is  usually  applied 
to  tools,  implements,  and  other  contrivances 
more  readily  morable  tlian  a  building,  yet  it  also 
includes  structures  erected  by  a  tenant  on  de- 
mised premises  for  purposes  of  trade,  and  he 
may  exercise  his  right  of  removal  at  his  will 
at  any  time  before  the  end  of  the  term,  under 
(3iv.  Code,  S  660. 

3.  Fixtures  «=»35(2)— Court  warranted  In  Had- 
ing building  was  trade  fixture. 

In  an  action  for  damages  for  removing 
building  from  lot,  evidence  held  to  justify  a 
finding  that  the  building  was  a  trade  fixture  and 
that  defendant  bad'  the  right  to  remove  it  un- 
der Civ.  Code,  $  1019. 

4.  Fixtures  «=>I5  —  Statntes  concerning  r«- 
moval  construed. 

To  make  dr.  Code,  f  1013,  applicable  to 
an  action  for  damages  for  removal  of  a  building 
as  a  trade  fixture,  it  would  be  necessary  to 
show  an  agreement  to  that  effect^  between  the 
original  parties  to  the  lease;  whereas,  a  "trade 
fixture"  under  the  conditions  specified  in  sec- 
tion 1019  may  be  removed  without  such  agree- 
ment. 

5.  Fixtures  is=327(2)— Building  as  trade  fix- 
ture removable  under  oral. agreement  creating 
new  tenancy. 

Where  lessee  of  portion  of  lot  under  lease 
not  referring  to  removal  of  building,  construct- 
ed a  building  for  trade  purposes,  removal  of 
building  was  made  within  the  lessee's  term, 
where,  before  the  expiration  of  the  lease,  it  was 
superseded  by  an  executed  oral  agreement  cre- 
ating a  new  tenancy  at  an  advanced  rent,  with 
a  special  agreement  for  the  removal  of  the 
building,  though  if  there  bad  been  no  such 
agreement  the  tenant  would  be  precluded  from 
removing  the  building,  under  Civ.  Code,  §§  1013, 
1019. 

6.  Evidence  ®=>276— Landlord  and  tenant  «=9 
33— Competent  for  parties  to  substitute  ex- 
ecuted oral  agreement  for  written  lease;  de- 
cedent's declaration  against  interest  admissi- 
ble. 

It  was  competent  for  lessor  and  lessee  to 
substitute  an  executed  parol  agreement  for 
written  lease  under  Civ.  Code,  g  1698,  and*  it 
was  proper  to  receive  in  evidence  conversations 


between  the  parties  in  reference  to  the  new 
lease  to  establish  the  novation,  under  Code  Civ. 
Proc.  g  1870,  subd.  4,  making  admissible  decla- 
rations against  Interest  by  a  decedent. 

7.  Tenancy  In  oommon  ®=>49 — Owner  held  to 
liave  ratified  lease  executed  by  co-owner. 

One  of  two  equal  owners  of  lots  ratified  a 
lease  by  her  co-owner  to  a  third  party,  where 
she  accepted  the  rent  for  many  years  without 
question,  including  an  agreement  that  tenant 
could  remove  a  building  constructed  by  him. 

8.  Tenancy  In  oommon  <3=s>55(6)— Coaclualon 
that  co-owner  acted  within  scope  of  authority 
in  executing  lease  sustained. 

In  an  action  by  one  of  two  equal  owner*  of 
lots  against  a  third  party  for  damages  for  re- 
moval of  a  building,  evidence  held  to  warrant  a 
conclusion  that  co-owner  was  acting  within  the 
scope  of  his  authority  when  be  agreed  that  the 
tenant  could  remove  a  bnildinf  constructed 
thereon  by  him. 

Appeal  from  Superior  Cktnrt,  Kings  Coun- 
ty; J.  O.  Needham,  Judge. 

Action  by  Maggie  L.  Roberts  against  Rich- 
ard. Mills.  Judgiuent  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

J.  G.  Cricliton  and  W.  D.  Cricbton,  botli 
of  Fresno,  for  appellant 
A.  M.  Drew,  of  Fresno,  for  respondent 

BURNETT,  J.  The  action  was  for  damages 
for  the  removal  of  a  certain  building  from 
the  lands  of  plaintiff  situated  in  the  town  of 
Coalinga  in  the  county  of  Fresno,  and  defend- 
ant had  Judgment  for  his  costs,  from  wliicb 
Judgment  the  appeal  has  been  taken. 

Of  the  undisputed  facts  we  may  recite  the 
following:  On  May  31,  1905,  plaintiff  and 
one  M.  S.  Gibson  were  the  equal  owners  of 
lots  17  and  18,  block  29,  of  said  town,  said 
Gibson  being  in  the  sole  possession  and  con- 
trol of*  said  lots,  occupying  a  part  of  the 
same  with  a  building,  in  which  he  was  con- 
ducting a  saloon,  the  rear  end  of  the  lots  be- 
ing vacant,  the  plaintiff  residing  elsewhere. 
On  said  date  said  Gibson  made  and  executed 
a  lease  for  the  rear  25  feet  of  said  lots  to  one 
I.  Salhinger,  for  a  term  of  five  years,  at  a 
monthly  rental  of  $15,  payable  on  the  Ist 
day  of  each  month.  This  lease  was  signed  by 
Gibson  in  person  and  as  an  attorney  in  fact 
for  M.  Xj.  Williams,  who  is  now  Maggie  li. 
Roberts,  the  plaintiff  herein.  Said  lease  was 
properly  acknowledged  and  thereafter  record- 
ed in  the  county  recorder's  office.  The  build- 
ing in  question  was  subsequently  constructed 
on  said  rear  portion  of  said  lots.  There  was 
no  removal  clause  in  said  lease.  On  the  17th 
day  of  October,  1906,  said  Salhinger,  by  a 
written  instrument  duly  executed  and  ac- 
knowledged, granted,  sold,  and  conveyed  to 
Richard  Mills,  the  defendant  herein,  "and  to 
his  executors,  administrators  and  assigns, 
that  certain  one-story  frame  building  located 
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on  the  fraction  of  the  rear  end  of  lots  num- 
bers 17  and  18,  block  number  29,  town  site  of 
Coallnga.  •  •  •  Together  with  all  the 
right,  title  and  interest  of  the  party  of  the 
first  part  in  and  to  a  certain  five-year  lease 
of  said  above-described  fractional  lots  exe- 
cuted by  M.  S.  Gibson  and  M.  L.  Winiams  on 
the  31st  day  of  May,  1905."  And  the  said 
Mills  thereafter  entered  into  the  possession 
and  use  of  said  building. 

As  to  the  character  of  this  structure,  the 
court  found  that  within  the  terms  of  said 
written  lease  "the  said  Salhinger  erected  and 
constructed  a  frame  building  upon  said  lots, 
X)lacing  the  said  building  on  said  lots  mi  mud 
sills  on  the  surface  of  said  ground  and  the 
same  was  built  and  constructed  as  a  trade 
fixture  to  be  removed  upon  the  termination 
of  said  lease  or  any  continuation  thereof. 
That  thereafter  and  during  the  term  of  said 
lease  the  said  Salhinger  sold,  assigned,  and 
conveyed  all  of  his  right,  title,  and  interest 
in  and  to  said  lease  and  sold  and  assigned 
and  conveyed  the  building  situate  on  said 
leased  premises  to  the  defendant  herein, 
Richard  Mills,  and  the  said  Richard  Mills 
continued  In  the  possession  thereof  and  as 
tenant  of  the  said  M.  S.  Gibson  and  the 
plaintiff  herein  until  the  removal  of  the 
building  from  the  said  premises. 

"That  during  the  running  of  the  said  lease 
made  and  executed  by  M.  S.  Gibson  and  the 
plaintiff  to  Salhinger,  and  subsequent  to  the 
purchase  of  the  said  lease  and  the  said  build- 
ing by  the  said  defendant,  Richard  Mills,  the 
said  M.  S.  Gibson,  for  and  on  behalf  of  himself 
personally  and  for  and  on  behalf  of  the  said 
Maggie  L.  Williams,  entered  into  a  verbal 
agreement  with  the  said  defendant,  Richard 
Mills,  wherein  4he  said  Richard  Mills  agreed 
to  pay  to  the  said  M.  S.  Gibson  personally  and 
as  agent,  the  one-half  of  all  of  the  net  proceeds 
received  as  rent  for  the  use  and  occupation  of 
said  building,  and  the  said  M.  8.  Gibson  per- 
BonaUy  and  as  agent  for  the  said  plaintiff  agreed 
to  accept  said  net  rent  in  full  payment  of  the 
rent  for  the  ground  on  which  the  said  building 
or  any  additional  building  erected  by  the  said 
defendant,  Richard  Mills,  stood.  That  it  was 
also  agreed  between  the  said  M.  S.  Gibson  per- 
sonally and  as  agent  for  Maggie  L.  Williams 
and  the  said  lUchard  Mills,  defendant  herein, 
that  the  said  Kdiard  Mills  should  have  the 
right  to  remove  said  building  at  any  time  he 
desired  to  do  so  and  that  the  said  M.  S.  Gib- 
son personally  and  as  agent  ahould  have  the 
right  to  order  the  said  building  removed  on  rea- 
sonable notice  at  any  time  that  he  should  desire 
to  erect  another  building  on  said  ground  or  to 
use  for  any  other  purpose  the  said  portion  of 
said  lots  17  and  18  in  said  block  29  occupied  by 
said  building  or  buildings.  That  the  said  ver- 
bal agreement  became  an  executed  oral  agree- 
ment of  monthly  tenancy  for  the  said  portion  of 
said  lots  17  and  18  occupied  by  the  said  build- 
ings and  was  continued  as  a  monthly  tenancy 
from  month  to  month  until  the  removal  of  the 
buildings  thereon  by  the  said  defendant,  Rich- 
ard Mills,  and  the  said  plaintiff  accepted  and  re- 
ceived her  portion  of  the  said  rent  in  fnll  set* 
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tiement  for  the  use  and  occupation  of  the  sud 
portion  of  lots  17  and  18  of  the  buildings  by 
the  said  defendant  and  the  same  became  a 
settled  and  executed  agreement  of  monthly  ten- 
ancy by  and  on  behalf  of  said  plaintiff,  with  the 
right  on  the  part  of  the  defendant  to  remove 
the  buildings  at  any  time." 

[1,2]  One  point  relates  to  the  question 
whether  the  building  became  a  "trade  fix- 
ture" as  found  by  the  court,  or  became  a  part 
of  the  realty  as  provided  in  section  660  of  the 
Civil  Code.  However,  as  to  this,  we  think 
there  can  be  no  doubt  that  the  evidence  sup- 
ports the  finding.  That  this  balldlng  was  to 
be  erected  for  purposes  of  trade  appears  in 
the  written  lease,  and  the  evidence  shows 
that  it  was  so  used  by  the  tenants.  In  this 
connection  the  Intention  of  the  parties  is,  of 
course,  an  important  factor  in  the  determina- 
tion of  the  character  of  the  building.  The 
question  of  "intention  is  given  pre-eminence 
by  modern  authorities.  This  Intention  is  in- 
ferred from  the  nature  of  the  thing  annexed, 
the  situation  of  the  party  making  the  annex- 
ation, the  mode  of  annexation,  and  the  pur- 
pose for  which  it  was  annexed."  3  Words 
and  Phrases,  First  Series,  p.  2832,  and  cas- 
es dted.  While  the  term  Is  usually  applied 
to  tools,  implements,  and  other  contrivances 
more  readily  movable  than  a  building,  yet  it 
also  includes  structures  erected  by  the  ten- 
ant on  the  demised  premises  for  purposes  of 
trade,  and  he  may  exercise  bis  right  of  re- 
moval at  his  will  at  any  time  before  the  end 
of  the  term.  Deane  v.  Hutchinson,  40  N.  J. 
Rq.  83,  2  Atl.  292;  Carr  v.  Georgia  Railroad, 
74  Ga.  73;  Evans  v.  McLucas,  15  S.  C.  67; 
Earle  v.  Kelly,  21  Cal.  App.  480,  132  Pac.  262. 

The  manner  In  which  the  building  was 
erected  would  also  Indicate  that  it  was  not 
intended  to  become  a  part  of  the  realty,  but 
that  it  was  understood  that  it  might  be 
moved  off  by  the  tenant.  Defendant  testified 
that— 

The  "wooden  uprights  were  resting  on  little 
boards,  and  around  the  bottom  of  the  boards 
on  the  sides  and  ends  of  the  building  was  a 
four  by  four  ecanthng.  •  •  *  It  was  on  top 
of  the  soil  when  it  was  built,  but  the  doil  was 
piled  up  on  the  outside  afterward." 

J.  M.  Mclntyre  testified  that— 

,  It  was  "jast  a  board  and  battin  bm'lding; 
twelve-inch  boards  for  the  sides;  no  studding 
or  anything;  made  of  twelve-inch  boards  and 
four-inch  battin  on  the  outside;  and  it  was 
built— well,  like  most  of  the  houses  over  there 
at  that  time;  with  a  board  laid  down;  or  a  two- 
inch  plank  and  then  posts  up  and  four  by  four 
on  that  and  then  the  boards  nailed  to  that." 

It  may  be  added  that  the  agreement  made 
by  Mr.  Gibson  and  the  defendant  as  to  the 
removal  of  the  building  furnishes  a  contem- 
poraneous construction  of  the  undertaking  as 
to  the  character  of  the  building.  It  is  true 
that  there  la  no  direct  evidence  of  any  such 
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agreement  with  Ur.  Salhlnger,  tbe  original 
lessee,  but  It  is  worthy  of  note  that  tbe  lat- 
ter only  a  short  time  after  he  put  up  tbe 
bnilding  sold  it  to  defendant  It  is  not  to  be 
supposed  that  he  would  undertake  to  transfer 
property  wlilch  he  had  no  reason  to  believe 
that  he  owned.  Indeed,  the  most  rational 
explanation  of  his  conduct  is  based  upon  the 
theory  that  the  original  understanding  was 
that  the  building  might  be  removed  as  a 
"trade  fixture." 

Moreover,  from  the  fact  that  said  building 
was  erected  by  the  tenant  for  his  own  pur- 
poses the  presumption  is  in  fiivor  of  his 
right  to  remove  it 

"With  respect  to  buildings  erected  by  a  ten- 
ant tlie  rules  are  more  favorable  to  the  tenant 
than  to  persons  in  other  relations.  •  •  • 
Tbe  builfSng  is  deemed  to  be  personal  propertr 
during  the  life  of  the  lease,  and  becomes  retd 
estate  npon  the  expiration  or  surrender  there* 
of  withont  removal."    11  R.  a  L.  p.  1082. 

[3]  The  trial  court  was  therefore  Justified 
in  finding  that  tbe  building  was  a  trade  fix- 
ture, and  since  It  further  appears  that  "the 
removal  could  be  effected  without  injury  to 
the  premises,"  and  It  had  not  become  "an  in- 
tegral part  of  the  premises,"  the  tenant  had 
the  right  to  remove  it  during  the  continuance 
of  the  term.  Section  1019.  Civ.  Code;  Alden 
V.  fifayfleld,  S3  Cal.  App.  684,  166  Pac.  877. 
This  would  follow  Independent  of  the  ex- 
press agreement  for  its  removal  made  by 
Gibson  and  defendant 

[4]  It  Is  to  be  observed  that  the  finding  of 
the  trial  court  brings  tbe  case  within  said 
section  1019  rather  than  section  1013  of  the 
CIrll  Code.  To  make  the  latter  applicable  it 
would  be  necessary  to  show  an  agreement  to 
that  effect  between  the  original  parties  to 
warrant  the  removal,  whereas  a  "trade  fix- 
ture" under  the  conditions  specified  in  said 
section  1019  may  be  removed  without  such 
agreement 

[I]  The  question  then  arises  whether  the 
removal  was  made  within  tbe  term.  Herein 
it  becomes  material  to  state  that  before  the 
expiration  of  the  written  lease  it  was  super- 
seded b.v  an  executed  oral  agreement  creat- 
ing a  new  tenancy  at  an  advanced  rent  with 
a  special  agreement  for  the  removal  of  the 
property.  The  removal  was  made  while  this 
substituted  lease  was  in  force,  and,  since  the 
parties  had  stipulated  to  that  effect  the  ten- 
ant could  remove  the  building.  Wadman  v. 
Burke,  147  Cal.  351,  81  Pac.  1012,  1  li.  R.  A. 
(N.  S.)  1192,  3  Ann.  Cas.  330.  If  there  had 
beoi  no  such  agreement  the  tenant  would  be 
precluded  from  disturbing  the  landlord's  pos- 
session. Watrlss  V.  First  Nat  Bank,  124 
Mass.  671,  26  Am.  Rep.  694;  Barle  v.  KeUy, 
supra. 


[I]  Of  course.  It  cannot  be  disputed  that  it 
was  competent  for  the  parties  to  substitute 
the  executed  parol  agreement  'tor  tbe  writ- 
ten lease.  Section  1698,  Civ.  Code;  Robin- 
son V.  Rlspln,  33  Cal.  App.  636,  165  Pa&  979. 
To  establish  the  novation  it  was  necessary 
and  proper  to  receive  in  evidence  the  conver- 
sations between  Gibson  and  defendant  in  ref- 
brence  to  the  new  lease  and  tbe  admissions 
of  tbe  former  as  to  his  agreement  for  the  re- 
moval of  the  building.  Tench  v.  McMeekan, 
17  Cal.  App.  14,  118  Pac  476;  subdivision  4, 
i  1870,  Code  Civ.  Proc. ;  Robinscm  v.  Rispin. 
supra. 

[7,  S]  Some  objection  Is  made  to  tbe  snffi- 
cicncy  of  tbe  evidence  that  Gibscm  was  au- 
thorized to  represent  appellant  in  tbe  execu- 
tion of  the  lease.  As  to  this,  however,  it 
hardly  becomes  her  to  take  this  position.  In 
view  of  the  fact  that  she  accepted  tbe  rent 
for  many  years  without  question  and  acqui- 
esced In  the  possession  and  use  of  tbe  build- 
ing by  respondent  during  tbe  entire  period. 
She  must  have  known  also  of  the  terms  of 
the  lease.  It  was  a  matter  of  record,  and, 
besides,  It  is  almost  Inconceivable  that  she 
did  not  Inquire  of  Gibson  concerning  It  Her 
conduct  Indeed,  amounts  to  a  ratification  of 
bis  authority.  Moreover,  tbe  court  was  Jus- 
tified in  tbe  conduslon  that  he  was  her  agent 
for  tbe  purpose  of  renting  tbe  property.  She 
testified  that  Gibson  was  a  man  of  integrity: 

"Wen,  I  would  Uke  his  word  that  little  I 
had  to  do  with  it;  he  collected  the  vvata  and 
sent  them  to  me;  that's  aD  I  had  to  say."  Fur- 
thermore, that  she  didn't  go  over  there  and 
make  any  terms  with  tbe  tenants.  "I  didn't 
go,  but  he  wouldn't  make  any  terms  withont 
speaking  to  me." 

But  there  is  no  doubt  that  be  did  make 
terms  by  the  execution  of  said  lease,  and 
therefore,  according  to  the  admission  of  ap- 
pellant, It  Is  a  fair  inference  that  he  had  her 
^nsent.  But  If  we  consider  her  equivocal 
statements  as  a  denial  that  she  authorized 
Gibson  to  lease  the  property,  more  Impor- 
tance should  be  attached  to  the  circumstance 
that  this  man  of  integrity  did  represent  him- 
self as  her  agent,  and  did  actually  execute 
this  instrument  as  her  attorney  in  fact  and 
she  never  repudiated  nor  questioned  his  right 
to  do  BO.  Such  situation  would  warrant  the 
conclusion  that  he  was  acting  within  the 
scope  of  bis  authority. 

After  a  careful  reading  of  the  entire  rec- 
ord, we  are  satisfied  that  the  conclusion  of 
the  lower  court  is  Just  and  should  be  upheld. 

Tbe  Judgment  is  therefore  affirmed. 

Wa  ooDcnr:    FIMCH,  P.  J. ;  HART,  J. 
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REVEAL  et  al.  v.  8TELL.    (Civ.  3675.) 

(District  Coart  of  Appeal,  Second  District,  Di- 

Tision  1,  California.     Feb.  15, 

1922.) 

1.  Appeal  and  error  €=31071  (6)— Fallnre  to 
make  finding  wMch  must  have  been  adverse 
not  prejudicial. 

A  party  cannot  complain  that  court  did  not 
make  a  finding  on  a  certain  issue,  which  finding, 
if  made,  could  only  be  adverse  to  Um. 

2.  Witnesses  «=3l59(l) —Testimony  as  to 
transaction  with  deceased  Incompetent  as 
against  distributees  of  estate. 

In  action  upon  a  note  by  distributees  of 
payee's  estate,  testimony  of  dpfendant  as.  to 
transactions  with  deceased,  introduced  in  sup- 
port of  a  counterclaim,  was  incompetent  under 
Code  C»r.  Proc.  {.1880. 

3.  Descent  and  distribution  «=>  1 40— Executors 
and  administrators  <&=>43 1  (2)— Claim,  not 
presented  to  personal  representative  In  propr 
•r  time,  not  subject  of  action  against  estate 
or  distributees. 

A  claim  against  a  decedent  that  was  not 
presented  within  the  time  required  by  Code 
CiT.  Proc.  i  1493,  could  not  be  the  subject  of 
an  action  against  the  estate  or  the  distribntees 
thereof. 

4.  Executors  and  administrators  «=9434(5)— 
Cross-demand  against  estate  not  enforceable, 
In  absence  of  presentation  under  statute. 

While  ander  Code  Civ.  Proc.  |  440,  the 
right  to  plead  a  cross-demand  against  the  es- 
tate of  a  deceased  person  is  not  affected  by  his 
death,  nevertheless  such  right  is  subject  to 
compliance  with  section  1493,  requiring  presen- 
tation of  claims  to  the  personal  representative. 

Appeal  from  Superior  Court,  San  Diego 
County ;  E.  A.  Luce,  Judge. 

Action  by  Ida  Frasch  Reveal  and  others 
against  Henry  StelL  Judgment  for  plain- 
tiffs, and  def^idant  appeals.    Affirmed. 

H.  V.  Richardson,  of  San  Diego,  tor  appel- 
lant. 

Philip  Storer  Thacher,  of  Bl  Oajon,  and 
George  H.  Stone,  of  San  Diego,  for  respond- 
ents. 

SHAW,  J.  Defendant  appeals  from  a 
judgment  rendered  against  him  upon  a  prom- 
issory note  made  and  delivered  to  Gottbard 
Grot,  which,  by  its  terms,  was  due  and  pay- 
able on  September  26,  1914.  Grot  died  on 
September  14,  1918,  and  within  six  months 
thereafter,  to  wit:  On  March  12,  1919,  the 
administrator  of  his  estate  filed  a  complaint 
to  recover  the  amount  of  the  note.  There- 
after, upon  a  final  order  of  distribution  of 
the  estate,  the  chose  In  action  was  by  the 
court  distributed  to  Ida  F.  Reveal  and 
Charles  F.  and  Christopher  R.  Frasch,  who, 
by  order  of  court  made  upon  stipulation  of 
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the  parties,  were  substituted  as  parties  plain 

tiff  In  the  action. 

In  his  answer  defendant  denied  the  mak- 
ing of  the  note,  alleged  that  pajonent  there- 
of had  been  made,  that  It  was  barred  by  the 
statute  of  limitations,  and,  as  a  set-off  and 
counterclaim,  alleged  that  deceased  at  the 
time  of  his  death  was  indebted  to  him  in 
the  sum  of  $1,200  for  work  and  labor  per- 
formed, at  his  special  instance  and  request, 
during  the  six  years  immediately  preceding 
his  death,  a  verified  statement  of  which 
claim  he  alleged  was  filed  with  the  admin- 
istrator of  the  estate.  Other  than  as  to  the 
bar  of  the  statute  of  limitations,  as  to  which 
no  finding  was  made,  the  court  upon  suffi- 
cient evidence  found  adversely  to  defendant 
as  to  all  of  these  alleged  defenses. 

[1]  At  the  time  of  Grot's  death  the  note 
was  not  barred,  and  the  action,  under  the  au- 
thority of  section  353,  Code  of  Civil  Proce- 
dure, extending  the  time  for  the  institution 
of  suits  in  such  cases,  was  instituted  by  his 
representative  within  six  months  after  his 
death ;  hence,  since  a  finding  upon  such  ques- 
tion. If  made,  must  have  been  adverse  to 
defendant,  ^e  was  not  prejudiced  by  rea- 
son of  the  court's  failure  to  find  thereon. 
Nor  did  the  mere  substitution  aa  parties 
plaintiff  of  the  heirs  of  deceased,  to  whom 
the  note  was  distributed,  constitute  a  new 
cause  of  action,  as  claimed  by  appellant. 

[2-4]  Appellant's  chief  contention  is  tha^ 
the  court  erred  in  excluding  evidence  off- 
ered in  support  of  his  alleged  counterclaim 
based  upon  services  performed  for  Grot,  at 
his  special  instance  and  request,  during  the 
six  years  Inunedlately  preceding  his  death. 
As  to  this  It  not  only  conclusively  api)ears 
that  no  demand  based  upon  such  claim  was 
presented  to  the  administrator  until  long 
after  the  time  specified  therefor,  by  reason 
of  which  fact  it  was  barred  (section  1493, 
Code  Civ.  Proc.),  but  that  the  only  testimony 
whereby  it  was  sought  to  establish  the  fact, 
and  which  the  court  ruled  out  as  incompet- 
ent, was  that  of  defendant  as  to  the  occur- 
rences of  the  transaction  had  between  him- 
self and  Grot,  the  deceased.  Such  testimony 
was  clearly  incompetent.  Section  1880,  Code 
Civ.  Proc.  Moreover,  since  it  is  made  to 
appear  that  the  claim  was  not  presented  as 
required  by  law,  it  could  not  be  the  subject 
of  an  action  against  the  estate,  nor  the  dis- 
tributees thereof.  Conceding  the  demand 
was  the  proper  subject  of  a  counterclaim 
against  Grot,  had  he  survived,  and  its  oper- 
ation as  such  unaffected  by  his  death  (sec- 
tion 440,  Code  Civ.  Proc),  nevertheless  de- 
fendant, in  the  absence  of  a  presentation  of 
the  claim  aa  required  by  law,  and  which 
was  not  made,  could  neither  sue  thereon  nor 
invoke  Its  payment  by  pleading  It  as  a 
counterclaim.  In  support  of  his  contention 
that  presentation  was  not  necessary,  appel- 
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laot  dtes  Abisworth  y.  Bank  of  California, 
119  Cal.  470,  51  Pac.  952,  89  L.  R.  A.  686,  83 
Am.  St.  Rep.  135.  Not  only  does  an  exam- 
ination of  that  case  show  that  the  demand 
upon  which  the  claim  was  based  was  duly 
presented  to  and  rejected  by  th«  admin- 
istrator, but  the  court  says: 

"Under  onr  Code  provisions  as  to  claims 
against  estates  of  deceased  persons,  it  is  com- 
pulsory upon  a  claimant  to  present  his  daim 
under  oath  stating  all  offsets  and  credits. 
Without  doing  this  he  cannot  maintain  an  ac- 
tion or  be  paid  his  claim." 

While  under  section  440,  Code  of  Civil 
Procedure,  the  right  to  plead  a  cross-de- 
mand against  the  estate  of  a  deceased  per- 
son Is  not  affected  by  his  death,  nevertheless 
such  right,  we  think,  under  our  Code,  Is  sul>- 
ject  to  a  compliance  with  the  law  requiring 
the  presentation  of  such  claim  to  the  ex- 
ecutor or  administrator  of  the  estate  of  the 
deceased  against  which  the  cross-demand  ex- 
isted. There  was  no  error  in  excluding  the 
evidence. 
'    The  Judgment  Is  afDrmed. 

We  concur:  CONBEY,  P.  ;7.;  JAMES,  J. 


(56  Cal.  App.  437) 

PEOPLE  V.  ALEXANDER.    (Cr.  837.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision  1,  California.  Feb.  14,  1922.  Hear- 
ing Denied  by  Supreme  Court  April  14,  1922.) 

1.  Mayhem  @=35— Evidence  held  to  sustain  ver- 
dict finding  attaok  by  accused  was  not  In  self- 
defense. 

Testimony  by  the  injured  man  and  by  his 
friend  that  he  was  attempting  to  leave  defend' 
ant's  house  when  defendant  attacked  him  with 
a  knife,  though  contradicted  by  testimony  of 
defendant  and  her  friend  that  he  was  attack 
ing  defendant  with  a  chair,  could  be  accepted 
by  the  jury  as  true,  and  was  sufficient  to  show 
that  defendant  was  guilty  of  mayhem  in  de- 
stroying one  of  prosecuting  witness'  eyes  and 
was  not  acting  in  self-defense. 

2.  Criminal  law  is=s829( I)— Refusal  of  request- 
ed Instructions  oovered  by  Instructions  given 
Is  not  error. 

It  was  not  error  to  refuse  a  number  of  in- 
structions requested  by  accused,  where,  in  so 
far  as  they  were  applicable,  every  theory  of 
the  defense  was  covered  by  the  instructions 
given. 

3.  Homldde  «=>!  18(3)— Person  attacked  la 
own  home  need  not  attempt  to  escape. 

Where  one  is  violently  attacked  in  her  own 
home  it  is  not  necessary  that  she  withdraw  or 
seek  to  escape  therefrom,  but  she  may  resist 
the  attack  even  to  the  extent  of  committing  a 
homicide. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Sidney  N.  Keeve,  Judge. 


Lena  Alexander  was  convicted  of  maybem, 
and  she  appeals.    Affirmed. 

E.  C.  Jennings,  at  Los  Angelea,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Oct.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman,  of 
Lofl  Angeles,  for  the  People. 

SHAW,  J.  Defendant  was  convicted  of 
the  crime  of  mayhem  in  that  she  maliciously 
and  unlawfully  destroyed  the  eye  of  one  Mo- 
ran  Watson.  She  has  appealed  from  the 
Judgment  pronoimced  and  an  order  denying 
her  motion  for  a  new  trial. 

The  first  contention  at  appellant  is  that 
the  verdict  is  contrary  to  the  evidence  and 
shows  that,  in  Inflicting  the  injury  upon  Wat- 
son, she  acted  in  self-defense.  There  is  am- 
ple testimony,  if  believed  by  the  Jury,  to  es- 
tablish the  following  facts,  namtiy:  Tbat  for 
nearly  a  year  Watson  had  been  on  terms  of 
Intimate  acquaintance  with  defendant;  that 
on  the  morning  of  March  22, 1921,  she  pboned 
liim  that  she  would  be  at  the  house  of  a  friend 
in  the  afternoon.  Watson,  accompanied  by  a 
friend  called  Smitty,  went  to  this  bouse, 
where  they  found  defendant  and  her  friend, 
Mrs.  Pinkie  Pride.  The  four  left  for  defend- 
ant's house,  some  two  or  three  blocks  distant 
On  the  way  defendant  gave  the  key  to  the 
house  to  Mrs.  Pride,  and  left  the  party  to 
perform  some  errand.  Upon  arriving  at  the 
house  Mrs.  Pride  unlocked  the  door,  and  the 
three  entered.  Soon  thereafter  defendant  ar- 
rived at  the  house  and,  seeing  a  bottle  of 
whisky  on  the  table,  proceeded  through  the 
kitchen  and  threw  it  away.  Then,  getting 
the  knife,  she  went  to  the  front  room,  where 
Mrs.  Pride  and  Watson  were  dancing  or  en- 
gaged in  a  playful  scuffle,  which  she  ordered 
discontinued,  saying  that  the  neighbors 
would  think  she  was  running  a  rough  house. 
Thereafter  she  and  Watson  engaged  in  a 
scuffle  which  ended  by  her  ordering  both 
Watson  and  Smitty  to  leave  the  bouse.  The 
latter  left  through  the  front  door,  and  Wat- 
son, having  been  told  by  defendant  upon 
other  visits  to  always  leave  by  way  of  the 
back  door,  started  out  through  the  kitchen 
door.  He  bad  reached  the  door,  in  front  of 
which  stood  a  chair,  which  be  kicked  out  of 
place,  and  while  in  the  act  of  unlatching  the 
door,  defendant  struck  him  twice  with  the 
knife,  the  seccted  stroke  reaching  his  ^e  and 
cutting  it  as  a  result  of  which  It  was  re- 
moved. It  further  appears  that  Mra  Pride 
had  told  defendant  of  Watson's  flirtations 
with  somje  other  woman,  as  a  result  of  which 
she  was  greatly  displeased  and  at  the  time, 
by  her  manner,  indicated  her  displeasure  to- 
wards Watson,  who,  due  to  her  slapping  and 
striking  at  him,  engaged  in  the  scuffle  with 
her. 

[1]  While  there  is  a  sharp  conflict  in  the 
testimony  given  by  Watson  and  his  friend  on 
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the  one  band  and  that  glren  by  defendant 
and  her  friend,  Mrs.  Pride,  on  the  other 
band.  It  la  apparent  from  the  testimony  of 
the  former,  which  the  Jury  were  entitled  to 
believe  (People  v.  Glover,  141  Cal.  246,  74 
Pac.  749;  Dallman  t.  Frank,  1  Cal.  App.  &U, 
82  Pac.  564;  People  v.  Logan,  123  Cal.  414, 
56  Pac.  56),  that  Watson's  Tisit  was  at  de- 
fendant's Invitation,  and  her  act  of  striking 
him  with  the  knife  while  he  was  leaving  the 
bonse,  was  wholly  unjustifiable  in  that  she 
was  not  warranted,  under  the  circumstances, 
as  a  reasonable  person,  in  believing  that  he 
would  attack  her  in  a  violent  manner  or  con- 
templated any  violence  to  her  person.  While 
a  party  attacked  In  his  own  bouse  may  stand 
at  bay  and  turn  upon  and  attack  his  assail- 
ant, if  apparently  necessary  to  save  his  own 
life  or  protect  himiself  from  violence  (People 
T.  Lewis,  117  Cal.  186,  48  Pac.  1088,  59  Am. 
St.  Repu  167),  nevertheless,  upon  the  testi- 
mony offered,  the  Jury  might  well  conclude, 
aa  it  apparraitly  did,  that  appellant's  story 
to  the  effect  that  when  Watson  was  leaving 
the  bouse  in  accordance  with  her  order,  be 
grabbed  a  chair  and,  advancing  toward  her, 
■aid  he  would  knock  her  brains  out,  tfiat  she 
was  in  a  position  from  which  she  could  not 
retreat  and  escajie  the  fatal  blow  which  she 
feared,  all  of  which  was  denied  by  Watson, 
was  unfounded.  There  is  ample  evidence  to 
Justify  the  verdict 

(2, 3]  Defendant  requested  a  number  of  In- 
structions which  were  refused  by  the  court, 
and  error  is  predicated  upon  such  rulings. 
An  examination  of  the  InstmctioDB  requested 
and  those  given  shows  that,  in  so  far  as  they 
were  applicable,  every  theory  of  the  defense 
was  covered  by  the  instructions  given.  The 
argument  of  b«r  counsel  Is  based  upon  the 
contention  that,  since  she  was  in  her  own 
house,  defendant's  rights  were  other  than 
they  would  have  been  elsewhere,  and  he  cites 
a  number  of  cases  to  the  effect  that,  where 
one  is  violently  attacked  in  his  own  house,  it 
is  not  necessary  that  he  withdraw  or  seek 
to  escape  therefrom,  but  may  resist  the  at- 
tack, even  to  the  extent  of  committing  a  hom- 
icide, in  the  protection  of  himself  and  house- 
hold. That  this  Is  a  correct  statement  of  the 
law  admits  of  no  question,  and  the  effect  of 
the  Instructions  given  was  to  so  state  to  the 
Jury. 

Under  the  testimony,  however,  of  both 
Watson  and  bis  friend  Smitty,  the  Jury,  if 
th^  bdleved  it,  were  Justified  in  concluding, 
not  alone  that  the  defendant  bad  not  been 
violently  assailed  by  Watson,  but  also  that 
he  was  in  the  act  of  peaceably  leaving  the 
house  at  the  time  when  defendant,  angered 
on  account  of  her  friend's  attentions  to  an- 
other woman,  struck  him  with  the  knife.  We 
find  no  prejudicial  error  in  the  record. 

The  Judgmoit  Is  affirmed. 


We  concur:   CONRBT,  P.  J.;  JAMES,  J. 
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(S»  Cal.  App.  $87) 
PEOPLE  V.  BOARDMAN.     (Or.  849.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.  California.    Feb.  23.  1922.) 

1.  Criminal  law  <S=»696(3)— Prosecutrix's  tes- 
timony as  to  the  act  held  so  unsatisfactory 
that  It  was  error  not  to  strike  her  ontlre  tes- 
timony. 

Where  the  14  year  old  proaecntrir,  who  was 
in  the  habit  of  sleeping  with  her  father,  the 
defendant,  answered  that  defendant  had  had 
sexual  intercoarae  with  her  and  that  she  knew 
what  that  was,  bat  failed  to  answer  a  long  se- 
'riea  of  questions  calling  for  similar  facts  and 
details  and  finally  answered  that  she  did  not 
know  if  It  was  true,  refusal  to  strike  her  en- 
tire testimony  heUl-  error;  there  being  other- 
wise insufficient  evidence  to  make  out  the 
state's  ease. 

2.  Rape  ®=352(2)— Evidenoa  held  Insufflclent 
to  make  out  a  case. 

Witnesses'  testimony  as  to  movements  of 
bedclothes  where  prosecntrix,  aged  14.  was  in 
bed  with  her  father,  the  defendant,  held  insuf- 
fident  to  make  out  a  case  of  rape  for  the  state; 
there  being  no  showing  of  any  penetration. 

Appeal  from  8ap«:ior  (3ourt,  Kern  Oonm- 
ty;  T.  N.  Harvey,  Judge. 

O.  8.  Boardman  was  convicted  of  rape, 
and  be  appeals  from  the  Judgment  of  Im- 
pilBonment  and  from  an  order  denying  a 
new  trial.    Judgment  and  order  reversed. 

Moody  &   Rosenthal,   of  Bakersfleld,  for 
appellant. 
U.  S.  Webb,  Atly.  Gen.,  for  the  People. 


JAMKS,  J.  Defendant  was  convicted  of 
the  crime  of  rape.  The  appeal  is  from  the 
Judgment  of  imprisonment  and  from  an  or- 
der made  denying  a  motion  for  a  new  trial. 

It  was  charged  In  the  indictment  that  tho 
act  complained  of  was  accomplished  with  de- 
fendant's daughter,  who  was,  at  the  time, 
of  the  age  of  14  years.  To  sustain  a  con- 
viction the  people  relied  upon  the  testimony 
of  John  Boardman,  a  brother  of  the  defend- 
ant, and  Hazel  Boardman,  the  daughter  re- 
ferred to.  The  evidence  shows  that  the  de- 
fendant was  the  father  of  three  children,  all 
girls,  the  youngest  being  Hazel,  the  one 
named  in  the  Indictment^  that  for  about 
ten  years  prior  to  the  commission  of  the  al- 
leged offense  the  wife  of  the  defendant  and 
mother  of  these  girls  had  been  confined  In 
an  insane  asylum ;  that  the  custody  and  care 
of  the  children  had  devolved  upon  the  fa- 
ther, who  worked  at  common  latKMr  in  the 
support  of  the  family.  At  the  time  in  ques- 
tion he  was  living  in  the  county  of  Kern 
near  the  town  of  Wasco.  The  quarters  avail- 
able at  that  place  tor  sleeplag  purposes  were 
meager,  being  of  shed-like  construction,  and 
the  father  and  three  girls  slept  In  the  same 
room,  which  was  in  part  on  open-air  affair. 
In  this  room  there  wears  two  beds,  one  ot 
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wblch  was  occupied  by  the  two  elder  girls, 
while  the  defendant  and  his  youngest  daagh- 
ter  occupied  the  second. 

[1,  2]  It  appears  that  since  this  daughter 
was  a  very  small  child  she  had  been  in  the 
habit  of  sleeping  in  the  same  bed  with  her 
father.  On  the  date  charged  In  the  indict- 
ment a  brother  of  the  defendant  was  stop- 
ping at  the  same  place,  and  at  night  he  used 
d  third  bed  which  was  about  18  feet  away 
from  the  bed  of  the  defendant.  Between  the 
two  beds  there  was  some  screen  or  obstruc- 
tion which  It  was  necessary  to  look  over  in 
order  to  obtain  a  view  of  tlie  space  wherein 
the  girls  and  father  slept  This  brother  tes- 
tified that  on  the  night  in  question,  after  the 
defendant  and  Hazel  had  retired,  he,  with 
.the  Intent  to  observe  what  transpired,  got 
up  and  looked  across  the  intervening  ob- 
struction at  the'  bed  which  hia  brother  and 
niece  occupied.  This  witness  testified  that 
both  of  the  elder  daughters  were  away  that 
evening;  that  be  saw  his  brother  awaken 
Hazel,  heard  a  mumbled  conversation  and 
saw  certain  movements  ot  the  beddothee 
which  he  described.  Hazel  Boardman,  when 
called  as  a  witness,  answered  first  the  direct 
question  as  to  whether  at  the  time  specified 
her  father  had  had  sexual  intercourse  with 
ber,  and  that  answer  was  in  the  affirmative. 
She  stated  also  that  defendant  had  had  such 
intercourse  with  her  upon  a  prior  occasion. 
She  answered  the  general  question  as  to 
whether  she  knew  what  sexual  intercourse 
was  by  the  words,  "Tea,  sir."  On  cross-ex- 
amination she  was  asked  to  describe  in  her 
own  words  the  acts  which  were  done.  She 
failed  to  answer  that  question  and  failed  to 
answer  a  long  scries  of  questions  calling  for 
similar  facts.  The  combined  efforts  of  coun- 
sel on  both  sides, and  the  court  were  fruit- 
less in  the  attempt  to  secure  a  narration  of 
any  details  of  the  occurrence  as  to  which 
she  had  made  reference  in  her  direct  testi- 
mony. To  each  interrogatory,  designed  to 
elicit  these  Important  matters,  most  perti- 
nent to  a  proper  cross-examination,  there  was 
Interposed  nothing  but  silence  on  the  part  of 
the  witness.  The  court  several  times  in- 
quired as  to  whether  she  could  answer  the 
questions,  and  the  witness  answered,  "No." 
The  district  attorney  suggested  that  the 
court  fipcertaln  from  the  witness  if  she  was 
not  "feeling  well,"  or  whether  there  was  some 
reason  why  she  would  not  testify,  whereupon 
the  conrt  asked  the  question  and  received 
the  following  answer: 

"Q.  Can  you  give  any  reason  why  you  can't 
at  this  time  tell?  A.  I  don't  know  if  it  is 
true  or  not,  and  I  don't  want  to  say  it." 

The  counsel  for  the  defendant,  In  view  of 
this  persistent  refusal  of  the  witness  to  an- 
swer proper  questions  on  cross-examination, 
moved  that  her  entire  testimony  be  stricken 
ont,  which  motion  the  court  denied.    In  this 


ruling  we  think  that  the  court  erred.  A. 
case  was  not  made  out  by  the  testimony  of 
the  brother,  for  there  was  notliin^  in  that 
testimony  from  which  the  Jury  would  have 
been  entitled  to  infer  that  any  act  of  pese- 
tration,  which  is  essential  to  the  establish- 
ment of  the  charge  of  rape,  bad  been  ac- 
complished. The  young  girl's  testimony  to 
the  effect  that  the  act  of  sexual  iptercourse 
had  been  committed  fell  short  of  estabHsh- 
ing  the  necessary  fact  and  stands  In  the  rec- 
ord as  a  mere  conclusion  of  the  witness,  in 
view  of  her  refusal,  without  any  reason,  to 
describe  the  acts  which  went  to  establish 
the  offense.  Plainly  It  appears  from  the  rec- 
ord that  the  witness  was  competent  and  in- 
teliigent;  she  answered  readily  enough  and 
In  a  clear  manner  many  questions.  Her  final 
answer  as  to  her  reason  for  not  detailing 
the  facts  called  for  was  that  she  did  not 
know  whether  it  was  true  or  not  This  vary 
state  of  mind  made  it  highly  important  to 
the  defendant  that  the  Jury  should  have 
presented  to  it  a  description  of  the  things 
done  by  the  accused  in  order  that  It  might 
determine  whether  the  criminal  character- 
ization first  assigned  to  those  acts  by  ttie 
young  girl  was  Justified.  The  trial  Judge 
should  have  granted  the  motion  to  strike 
out  the  testimony.  The  other  evidence  being 
insufiJci^t  to  support  the  verdict  a  mlscar- 
rlage  of  Justice  has  resulted,  and  the  defrad- 
ant  Is  entitled  to  a  new  trlaL 
The  Judgment  and  order  are  revised. 

We  concur:    OONRBT,  P.  X;  SOAW,  1. 


(56  Cal.  App.  Sm 
PRESTON  V.  STEVENS.    (CIv.  S520.) 

(District  Court  of  Appeal,  Second  TMstrict  K- 

vision    2,    California.      Feb.    21.    1922. 

Rehearing  Denied  March  23,  1922.) 

Waters  and  water  oourses  €=3203(6) — ^Rnllifl 
•f  Railroad   CommlMloD   held  aot  to^alfaot 
oontract  oonoerning  charge  for  water  ooaaae> 
tions. 
A  ruling  of  the  Railroad  Commission  that, 
except  in  the  case  of  extension  in  unincorpo- 
rated territory,  a  water  company  could  not  re- 
quire an  applicant  to  sign  a  contract  for  serv- 
ice, did  Dot  affect  a  prior  contract  with  an 
owner  of  an  addition  in  unincorporated  terri- 
tory,  and   did   not   prevent   the   collection   of 
a  charge  for  water  connections  from  purchasers 
of  lots  and  application  thereof  on  a  note  given 
a  water  company  under  an  agreement  that  pay- 
ments by   purchasers  of  lots  for  connectioos 
were  to  be  credited  thereon. 

Appeal  from  Superior  Cburt  Ixw  Angelea 
County ;  J.  P.  Wood,  Judge. 

Action  by  P.  A.  Preatoa  against  W.  O.  Ste- 
vens. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 


4s>Far  other  eases  see  nuna  topic  and  KBY-NtJMBER  in  alt  Kejr-Numbered  OlCestk  and  Indexes 
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W.  p.  Boland  and  J.  H.  Kann,  botb  of  Los 
Angles,  for  appellant, 

Humphrey  Marsball,  of  Los  Angeles,  for 
respondent. 

ORAIQ,  J.  This  action  Is  one  to  recover  a 
balance  of  $528  remaining  due  on  a  promisso- 
ry note  wbldi  was  originally  executed  by  ap- 
I>eUant  In  favor  of  Janss  Company.  The 
payee  assigned  the  note  to  respondent  At 
the  time  the  note  was  executed  Janss  Compa- 
ny gave  Stevens  the  following  receipt: 

"It  is  nnderstood  and  agreed  that  Mr.  W.  O. 
Stevens  will  receive  for  this  42  connections. 
He  will  Include  in  his  contract  of  sale  on  tract 
No.  2.399,  a  provision  that  lot  purchasers  must 
pay  $16.00  for  each  connection  to  Janss  Co., 
which  will  credit  note." 

It  appears  that  the  ezecntlon  of  the  note 
and  the  giving  of  the  receipt  were  the  culmi- 
nation of  negotiations  which  had  occurred  be- 
tween the  parties  looking  toward  extension 
of  ihe  water  service  owned  by  Janss  Compa- 
ny to  a  tract  of  land  being  subdivided  by 
Stevens.  The  defendant  received  the  42  con- 
nections mentioned  in  the  receipt  However, 
he  <Hily  Included  the  provision  for  the  purchas- 
ers making  payment  of  $16  for  each  connec- 
tion In  12  of  the  contracts.  Nine  of  the  con- 
nections were  paid  for  and  credited  on  the 
note.  After  the  note  and  receipt  were  execut- 
ed and  some  of  the  connections  made  the  Rail- 
road Commission  adopted  a  ruling  which  the 
defendant  construed  as  preventing  his  collect- 
ing any  charge  for  water  connections  from 
the  purchasers  of  lots. 

The  sole  question  necessary  to  be  determin- 
ed upon  this  appeal  is  whether  or  not  the  de- 
f^dant  because  of  this  ruling  of  the  Rail- 
road Commission,  was  prevented'  from  the 
further  carrying  out  of  the  contract  by  which 
It  was  understood  that  he  should  reimburse 
himself  for  the  payment  of  the  note  by  col- 
lecting from  lot  purchasers  for  the  water 
connections.    This  ruUng  reads  as  follows: 

'a>.  Contracts. 

"Knle  12. 

"Bacept  in  the  case  of  extension  in  unincor- 
porated territory,  which  matter  is  left  open 
for  consideration  in  subsequent  proceedings, 
and  of  extension  In  incorporated  territory  in 
cases  in  which  the  commission  may  hereafter 
authorize  the  signing  of  contracts  for  serving 
a  water,  gas,  electric  or  telephone  utility  may 
not  require  that  an  applicant  sign  a  contract 
for  service  as  a  condition  precedent  to  service; 
provided  that  such  utility  may  require  that  rea- 
sonable wifitten  application  for  service  be 
made."    (Italics  ours.) 

The  lots  sold  by  Stevens  are  not  situated 
In  any  Incorporated  territory.  Therefore  the 
ruling  by  Its  own  terms  does  not  apply  and 
cannot  be  said  to  have  prevented  the  carry- 
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Ing  out  of  the  original  plan  for  the  reimburse- 
ment of  Stevens  for  his  paym^it  of  the  note. 
Hie  judgment  appealed  flrom  is  affirmed. 

We  concur:  FINLATSON,  P.  J. ;  WORKS,  J. 


(66  Cat.  App.  6«6) 
UVADA  CONSOL.  MINES  CO.  V.  WESTERN 
GAS  ENGINE  CORPORATION  et  al. 
(Civ.  4138.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  California.  Feb.  20,  1922.  Hear- 
ing Denied  by  Supreme  Court  April  20,  1922.) 

Sales  ®=>4 1 7— Evidence  held  to  prove  abandon- 
ment of  contract  by  both  parties. 
In  buyer's  action  for  breach  of  contract  to 
sell  engine,  evidence  held  to  prove  abandonment 
of  the  contract  by  both  parties. 

Appeal  from  Superior  Court  Los  Angeles 
County ;  Dana  R.  Weller,  Judge, 

Action  by  the  Uvada  Consolidated  Mines 
Company,  a  corporation,  against  the  Western 
Gas  Bngine  Cori)oration  and  another.  Judg- 
ment for  defendants,  and  plaintifC  appeals. 
Affirmed. 

Chas.  K.  McCarty  and  Wm.  O.  Jensen, 
both  of  Los  Angeles,  for  appellant 

F<  D.  R.  Moote.  and  Harold  I.  Cmzan, 
both  of  Los  Angeles,  for  respondents. 

KERRIGAN,  J.  Tills  Is  an  appeal  by 
plaintiff  from  a  judgment  In  favor  of  defend- 
ants In  an  action  for  damages  for  the  breach 
of  a  contract  for  the  sale  of  personal  prop- 
erty. 

In  the  month  of  November,  1016,  the  plain- 
tiff, through  Its  then  president  O.  H.  Put- 
nam, entered  Into  a  contract  with  the  de- 
fendants for  the  purchase  of  a  certain  four- 
cylinder  engine,  with  equipment  for  the  sum 
of  $4,000,  one-third  of  which  was  paid  upon 
the  execution  of  the  contract  the  balance  to 
become- due  upon  presentation  of  shipping 
documents.  Under  the  terms  of  the  contract 
the  plaintiff  was  to  furnish  the  defendants 
with  information  as  to  the  size  of  the  pulleys 
required  for  the  proper  operation  of  the  en- 
gine, and  the  size  of  the  crank  shaft  neces- 
sary to  properly  operate  the  pulley.  The 
purchaser  was  also,  quoting  the  language  of 
the  instrument — 

"to  furnish  cement  and  you  are  to  build  founda- 
tions at  place  and  in  position  designated  by  you, 
according  to  plans  furnished  by  us.  You  are  to 
furnish  sand,  gravel,  rock,  water  and  all  other 
foundation  material;  you  are  to  do  all  teaming 
and  haul  all  supplies  to  site  of  installation. 
You  are  to  famish  all  necessary  help;  yon  are 
to  pay  all  freight  and  transportation  charges 
from  factory." 


As»FeT  other  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndezM 
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At  the  time  of  tbe  execution  of  this  agree- 
ment 0.  H.  Putnam  produced  a  telegrapblc 
money  order  for  $1,600,  made  out  to  his  or- 
der, and  which  had  been  wired  to  him  by 
the  plaintiff.  He  delivered  this  order  to  the 
defendants,  out  of  which  they  took  the  sum 
of  $1,333.33,  tbe  amount  of  said  initial  pay- 
ment, and  gave  to  Putnam .  a  check  for 
$266.67. 

In  the  month  of  December,  1916,  W.  D. 
Lea,  the  sales  manager  of  the  defendants, 
requested  Putnam  to  furnish  the  details  re- 
quired by  the  contract  so  that  the  crank 
shaft  and  pulley  might  be  ordered  and  the 
engine  prepared  for  stilpment,  pointing  out 
to  Putnam  that  the  contract  provided  a  spe- 
dflc  date  of  shipment.  In  reply  Putnam 
informed  Lea  that  bis  company  was  not  pre- 
pared to  proceed  with  the  financial  require- 
ments of  the  contract,  and  that  be  would  re- 
lease the  defendants  from  tbe  delivery  date 
In  the  contract  ^Accordingly,  upon  request 
he  wrote  a  letter  to  the  defendants,  part  of 
which  was  as  follows : 

"Owing  to  the  necessity  of  rearranging  our 
plans  of  installation  yon  will  kindly  bold  the 
mattsr  in  abeyance  pending  the  time  we  can 
give  you  farther  instmctions." 

Thereafter  Putnam  repeatedly  spoke  to 
Lea  in  regard  to  a  return  of  the  deposit,  say- 
ing that  tbe  company  "needed  the  money." 
On  January  19,  1917,  tbe  plaintiff  sent  a 
telegram  to  the  defendants,  signed  by  three 
of  its  ofiBcers,  requesting  a  withdrawal  of 
$1,000  of  tbe  first  payment  for  temporary  use 
because  "funds  are  low  at  present  and  we 
need  tbe  money."  To  these  requests  the  de- 
fendants refused  to  accede,  but  later  Putnam 
called  upon  them,  and  as  the  result  of  a  per- 
sonal interview  secured  from  Lea  a  check  for 
$1,200.  At  that  time.  It  seems,  there  was 
some  trouble  among  the  stockholders  and 
directors  of  tbe  plaintiff;  in  any  event  Put- 
nam represented  that  be  was  unable  to  pro- 
cure a  properly  authorized  note  at  that  time, 
but  would  do  so  later  if  tbe  defendants  would 
take  his  personal  note  In  tbe  meantime. 
Thereupon  tbe  defendants  wrote  and  deliv- 
ered to  Putnam  a  letter  to  tbe  effect  that 
tbe  payment  of  $1,200  was  a  refund  of  the 
first  payment  on  said  engine,  less  approxi- 
mately 10  per' cent. ;  and,  after  stating  that, 
If  the  maker  at  the  due  date  of  the  note 
«bould  not  desire  to  pay  the  same  the  note 
will  be  roiewed,  sets  forth  tbat  the  arrange- 
ment between  tbe  parties  is  for  tbe  purpose 
of  allowing  the  maker  of  the  note  and  con- 
tract to  "straighten  out  certain  financial  mat- 
ters." The  sum  thus  returned  was  kept  by 
Putnam,  and  not  turned  over  to  the  plaintiff. 
Nothing  further  was  done  in  relation  to  the 
matter  until  March  1st  following,  when  H. 
T.  Johnson — ^who  in  tbe  meantime  had  be- 
come the  manager  of  the  plaintiff  corpora- 
tion— called  with  an  attorney  and  stockhold- 


er to  Inquire  about  the  status  of  ibe  contract 
Lea  told  them  what  bad  been  done  in  re- 
gard to  it,  and  they  stated  to  him  tbat  the 
plaintiff  stood  upon  tbe  contract  and  expect- 
ed the  defendants  to  perform  their  part  of 
it  provided  the  former  were  able  to  obtain 
control  of  the  plaintiff  and  could  raise  the 
money  to  go  ahead  with  the  work,  and  John- 
son also  criticized  Putnam  for  having  pur- 
chased the  engine,  the  plaintiff  haviiig  no 
use  for  It  as  far  as  Johnson  could  see.  There 
were,  It  appears,  two  other  conversattons  be- 
tween Johnson  for  tbe  plaintiff,  and  a  repre- 
sentative of  tbe  defendants,  with  reference 
to  the  contract  for  the  engine,  one  in  Jane 
and  the  other  In  September  of  the  year  1918. 
but  no  offer  of  performance  was  made  by 
Johnson  nor  did  be  demand  delivery  of  tbe 
engine.  It  appears  further  that  in  tbe  last- 
mentioned  month  Charles  R.  McCarty,  an 
attorney  representing  plaintiff,  called  on  the 
defendants,  and  was  told  by  one  of  their  of- 
ficers that  be  knew  nothing  about  the  trans- 
action, but,  upon  looking  over  the  papers 
and  correspondence  In  reference  to  the  mat- 
ter and  making  Inquiries  about  it  found  tbat 
the  contract  had  been  marked  "Cancrfed" 
in  Jun^  1917,  and  refused  to  proceed  with 
it  In  the  meantime,  as  a  result  of  tbe 
World  War,  the  price  of  engines  ot  the  sort 
in  question  had  nearly  doubled. 

The  court  among  other  facts,  found  that 
tbe  defendants  still  retain  tbe  sum  of  $133.33 
paid  by  plaintiff  on  account  of  the  purchase 
prlce^of  the  engine ;  that  plaintiff  at  no  time 
informed  defendants,  as  required  by  the 
terms  of  the  contract  of  the  size  of  said 
crank  shaft ;  that  the  plaintiff  never  gave  to 
defendants  Instructions  for  the  delivery  of 
the  engine;  that  prior  to  March,  1918,  the 
contract  was  abandoned  by  both  parties; 
that  tbe  market  value  of  the  engine  at  the 
time  of  tbe  trial  was  $7,000.  As  a  conclusion  of 
law  tbe  court  found  tliat  the  plaintiff  was  en- 
titled to  recover  from  the  defendants  tbe  sum 
of  $133.33,  and  rendered  Judgment  accord- 
ingly. 

It  Is  conceded  that  plaintiff  made  no  otter 
of  performance  of  the  conditions  of  the  con- 
tract by  it  to  be  performed,  taking  the  posi- 
tion tbat  no  sudi  offer  was  necessary  for 
the  reason  that  the  defendants  bad  refused 
to  perform  their  part  of  the  contract 

If  It  appeared  here  that  the  plaintiff  in 
good  faith  Intended  or  desired  to  accept  tbe 
engine  and  was  in  a  i>08ltion  financially  to  do 
so,  then  the  conduct  of  the  defendants  mi^t 
be  regarded  as  a  sufficient  ground  for  the  re- 
fusal of  the  plaintiff  to  perform  Its  part  of 
the  contract;  but  here  Putnam,  its  presi- 
dent had  l>een  criticized  by  those  who  later 
assumed  the  conduct  of  the  transaction  for 
having  contracted  to  purchase  the  engine; 
Johnson  asserting  tbat  the  plaintiff  had  no 
use  for  it  An  attorney  for  tbe  plaintiff  call- 
ed upon  tbe  defendant  not  to  demand  de- 
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livery  of  the  engine,  but  to  learn,  as  be  said, 
tbe  status  of  the  contract  and  what  the  de- 
fendants were  going  to  do  about  it  It  is 
also  a  fair  inference  from  tbe  record  that 
the  plaintiff  was  not  In  a  position  to  pay  for 
the  engine.  It  doubtless  appeared  to  the 
court  that,  the  price  of  engines  of  this  sort 
■  having  advanced,  the  plaintiff  desired  to 
profit  by  this  circumstance  without  carrying 
out  its  part  of  the  contract;  and  that  its 
claim  that  the  defendants  had  repudiated 
the  contract  was  an  afterthought,  availed  of 
to  enable  the  plaintiff  to  maintain  this  ac- 
tion without  offering  to  perform.  The  find- 
ing of  the  court  on  this  subject  is  amply  sus- 
tained by  the  evidence.  It  is  also  manifest 
from  the  facts  and  circumstances  of  tbe  case 
that  the  contract  had  been,  as  foupd  by  tbe 
court,  abandoned  by  both  parties. 
Judgment  afSrmed. 


We  concur:  TTLBK,  P.  J. ;  RICHARDS,  J. 
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5.  Criminal  law  «=>304(I6)— Appeflate  eonrt 
cannot  take  notice  of  Judgment  and  commlt- 
mont  made  after  notice  of  appeal. 
The  appellate  court  cannot  take  notice  of 
what  purports  to  be  an  amended  Judgment  and 
commitment  made  after  the  entry  of  the  judg- 
ment from  wliich  appeal  was  taken,  and  after 
notice  of  appeal  had  been  given. 

Appeal  from  Superior  Cioart,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

W.  Wignall  was  convicted  of  criminal 
conspiracy,  and  he  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  new  trial.    Affirmed. 

Charles  P.  Huey,  of  Los  Angeles,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman, 
of  Los  Angeles,  for  the  People. 


(56  Cal.  ApD.  423) 

PEOPLE  V.  WIGNALL.  (Cr.  832.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.  Feb.  14,  1922.  Hear- 
ing Denied  by  Supreme  Court  April  14, 1922.) 

1.  Conspiracy  e=347— Evidence  held  to  sustain 
convletion  for  ooniplracy  to  defraud  a  bank. 

Evidence  held  sufficient  to  sustain  a  verdict 
convicting  defendant  of  criminal  conspiracy, 
with  three  other  men,  to  defraud  a  bank  by 
cashing  at  the  bank  a  check  drawn  upon  anoth- 
er bank  In  which  defendants  had  no  funds. 

2.  Criminal  law  $s>995(2) — Jodflment  shown 
by  minute  entry  held  sufflolsnt. 

A  minute  entry  reciting  that  defendant  ap- 
peared in  person  and  by  counsel  and  stated  he 
had  no  legal  reason  why  Judgment  should  not 
be  pronounced,  and  that  it  was  the  judgment 
of  the  court  that  he  be  confined  in  tbe  state's 
prison  for  a  term  of  not  less  than  one  nor  more 
than  ten  years,  which  was  the  proper  term  of 
sentence  for  criminal  conspiracy  under  Pen. 
Code,  S  182,  as  amended  by  St  1919,  p.  170, 
sufficiently  identified  the  case  and,  while  tbe 
recitals  were  not  as  complete  as  they  should 
be  under  Pen.  Code,  i  1207,  was  not  so  defec- 
tive as  to  bo  void. 

8.  Criminal  law  ^=»I088(  10)— Commitment  has 
no  place  In  record  and  cannot  be  oonsldorod. 

The  commitment  has  no  place  in  the  rec- 
ord and  cannot  be  considered  for  any  purpose 
on  appeal,  though  it  was  not  in  the  form  of  a 
certified  copy  of  tbe  entry,  as  provided  by  Pen. 
Code,  S  1213. 

4.  Criminal  law  «=3999(l)— Dofeoilvo  commit- 
ment can  be  amended. 

If  the  commitment  is  defective  in  form,  a 
new  and  corrected  commitment  might  liave  been 
issued  to  conform  with  the  judgment. 


JAMES,  J.  Defendant  was  Informed 
against  for  the  crime  of  criminal  conspiracy 
under  the  provisions  of  section  182,  Penal 
Code,  as  amended  by  St  1919,  p.  170,  and 
especially  .  subdiyision  4  thereof.  It  was 
charged  that  he  conspired  with  three  other 
persons  named  in  tbe  information  to  defraud 
the  First  National  Bank  of  Yorba  Linda  of 
the  sum  of  $827.30.  The  information,  in 
I  its  statement  of  facts  constituting  the  of- 
!  fense,  further  alleged  that  the  conspirators 
;  deposited  two  certain  checks,  drawn  upon 
a  San  Francisco  bank  for  the  aggregate  sum 
of  ^,2S0,  with  the  former  bank,  and  that 
they  represented  that  the  checks  were  good, 
and  upon  such  representations  obtained  from 
said  bank  |300  in  cash  and  a  cashier's  draft 
or  check  for  the  sum  of  $527.30.  It  was 
charged  tliat  the  checks  first  mentioned  were 
worthless,  which  the  conspirators  at  the  time 
well  knew.  Of  the  four  men  concerned  in 
the  transaction  it  appears  that  the  defendant 
alone  was  apprehended,  tried,  and  convicted. 
His  appeal  purports  to  be  from  the  judgment 
and  from  an  order  dmying  his  motion  for 
a  new  trlaL 

[1]  As  to  the  sufficiency  of  the  evidence 
to  sustain  the  Judgment  no  question  can 
I  well  be  made.  It  was  shown  that  four  men, 
the  defendant  being  one  of  them,  appeared 
at  Yorba  Linda,  and,  pretending  to  be  inter- 
ested in  oil  lands,  expressed  their  desire 
to  purchase  an  option  for  a  lease  on  certain 
lands  then  controlled  by  the  president  of  the 
bank  mentioned.  This  defendant  was  rep- 
resented as  a  geologist  and  another  of  the 
four  men  as  an  attorney  who  was  passing 
upon  the  regularity  of  the  transaction.  One 
of  the  remaining  men  took  the  part  of  the 
chauffeur.  The  land  in  question  was  viewed, 
and  this  defraidant  reported  to  his  confreres 
that  it  looked  "all  right."  The  price  to  be 
>  paid  for  the  (^tion  was  $500.  One  of  the 
i  men,  called  "Franklin,"  produced  tbe  two 
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checks,  drawn  npon  San  Fraadaco  banks, 
representing  that  he  had  the  money  there. 
He  went  with  the  president  of  the  Yorba 
Linda  bank  to  the  latter  institution,  deposit- 
ed the  two  checks,  and  In  turn  drew  a  check 
for  $500  which  was  used  in  an  escrow  made 
in  connection  with  the  option  transaction. 
He  also  was  allowed  to  draw  the  sum  of  $300 
In  cash  against  the  purported  deposit,  and 
also  asked  for  and  received  a  draft  or  cash- 
ier's check  for  the  snm  of  $527.30,  which  at 
ills  request  was  issued  payable  to  one  De 
Witt  Without  loss  of  time  the  defendant 
here,  who  had  been  known  to  the  banker  at 
Yorba  Linda  as  "Sharky,"  appeared  In  a 
Los  Angeles  bank  seeking  to  cash  the  cash- 
ier's check,  repiresenting  himself  to  be  De 
Witt  The  bank  refused  to  honor  the  draft 
without  evidence  of  identification,  and  for 
that  reason  defendant  was  unable  to  get  the 
money.  He  was  next  heard  from  in  the  city 
of  Long  Beach.  A  Jeweler  of  that  city  testi- 
fied that  a  man  whom  he  had  knovrn  by  the 
name  of  "Fields"— evidently  the  "Franklin" 
referred  to  herein — appeared  at  his  store  and 
stated  that  he  had  lost  a  watch  which  he  had 
purchased  of  the  Jeweler  at  a  time  prior 
thereto,  and  desired  to  buy  a  new  one.  He 
selected  a  watch  and  presented  in  payment 
therefor  the  cashier's  check  for  $527.30,  and 
requested  that  the  price  be  deducted  tiiere- 
from,  and  that  he  receive  the  remainder  In 
cash,  which  would  have  amounted  to  some- 
thing over  $400.  The  cashier's  check  at  that 
time  bore  on  the  back  the  name  of  "De  Witt," 
and  "Fields"  (or  "Franklin")  stated  to  the 
jeweler  that  he  knew  De  Witt  and  knew  that 
the  signature  was  all  right.  The  Jeweler 
stated  that  he  had  not  the  amount  of  money 
in  the  store,  but  would  go  to  the  bank  and 
get  it  His  real  intent  was  to  ascertain  as 
to  whether  the  cashier's  check  was  good.  He 
went  to  a  bank  in  Long  Beach,  which  in  turn 
communicated  by  telephone  with  the  Yorba 
Linda  bank  and  received  from  that  institution 
advice  to  hold  the  check  and  arrest  the  man. 
The  Jeweler  returned  to  his  store  and  found 
that  "Fl^ds"  had  gone,  the  latter  having  in- 
dicated to  a  clerk  that  he  was  going  out  to 
get  something  to  eat  Shortly  thereafter  a 
messenger  boy  arrived  at  the  store  with  a 
note  directing  the  delivery  of  the  watch  and 
money  to  the  bearer.  A  police  officer  had 
been  secured  in  the  meantime,  and  he  gave 
direction  to  the  messenger  boy  to  take  the 
package  to  the  person  who  had  sent  him 
there,  while  the  officer  followed  a  short 
distance  behind.  The  messenger  boy  testi- 
fied that  when  he  received  the  note  from  the 
man  he  had  been  told  by  him  not  to  disclose 
his  whereabouts.  When  the  boy  arrived  at 
the  {{lace  where  the  man  had  told  him  to 
report  that  individual,  observing  the  prox- 
imity of  the  officer,  motioned  to  the  boy  to 
follow  him  and  then  proceeded  in  the  direc- 
tion of  the  beach.    As  the  boy  got  close  to 


him  he  told  the' boy  not  to  give  him  the  pack- 
age, that  some  one  was  following  him.  This 
being  the  situation,  the  officer  took  the  par- 
cel from  the  boy  and  proceeded  to  arrest  the 
man,  who  was  fully  Identified  as  being  this  de- 
fendant. As  to  whether  he  was  the  same  per- 
son who  appeared  in  the  jeweler's  store  Is 
not  made  certain  by  the  recced,  but  that  is 
not  material.  Defendant's  connection  with 
the  entire  fraudulent  scheme  was  fully  es- 
tablisbed,  and,  from  the  circumstances  shown, 
no  reasonable  mind  could  be  left  in  any 
doubt  at  all  as  to  the  conspiracy  having  exist- 
ed as  charged  in  the  information.  The  evi- 
dence introduced  was  competent  to  establlsb 
the  essential  facts. 

[2]  Appellant  complains  that  the  judgmoit 
as  pronounced  by  the  court,  was  not  only 
defective,  but  void,  in  that  It  did  not  suffi- 
ciently specify  the  crime  for  which  defend- 
ant iiad  been  convicted.  Attention  Is  called 
to  the  fact  .that;  under  the  provisions  pf 
section  182,  the  punishment  authorized  to 
be  adjudged  upmi  conviction  may  be  difFer- 
ent,  dependent  upon  the  subdivision  under 
which  the  charge  is  framed.  If  the  defend- 
ant here  had  been  charged  with  the  crime 
of  defrauding  the  bank,  rather  than  a  con- 
spiracy so  to  defraud,  he  would  have  been 
punishable  by  imprisonment  of  from  one  to 
ten  years.  Section  182,  in  its  concluding 
provisions,  declares  that  where  the  conspir- 
acy Is  to  commit  any  felony,  the  person  con- 
victed is  pimlshable  in  the  same  mimner  and 
to  the  same  extent  "as  in  this  Ck>de  provided 
for  the  punishment  of  the  commissian  of  the 
said  felcmy  or  act"  Under  date  of  July  27, 
1921,  a  record  of  the  minutes  of  the  court 
shows  that  the  defendant  was  in  court  with 
his  counsel  and  that  a  motion  for  a  new  trial 
was  denied,  also  an  application  for  release 
<m  probation.  The  following  recitals  then 
appear: 

"The  defendant  was  asked  if  be  bad  any  legal 
reason  why  judgment  should  not  be  pronounced 
at  this  time.  He  stated  'He  bad  none.'  It  is 
the  judgment  of  this  court  that  yon  be  con- 
fined in  the  state's  prison  at  San  Quentin  for 
a  term  of  not  less  than  one  nor  more  than  ten 
years.  Defendant  makes  motion  for  an  appeal 
in  open  court.  The  sheriff  was  directed  to 
carry  out  the  court's  order." 

The  minutes  of  the  cotirt  sufficiently  identi- 
fied the  case,  and,  while  the  recitals  were 
perhaps  not  as  complete  as  section  1207,  Pe- 
nal Code,  directs  that  they  shall  be,  at  the 
same  time  the  judgment  was  explicit  In  that 
it  indicated  the  maximum  term  for  which 
the  imprisonment  of  the  defendant  should 
be  enforced,  and  that  maximum  was  in  ac- 
cord with  the  extent  of  the  punishment  au- 
thorized for  the  crime  charged.  Penal  Code^ 
{{  532,  489.  People  v.  Kelly,  120  Cal.  271.  52 
Pac.  587. 

[3-6]  Section  1213,  Penal  Code,  provides 
that  authority  for  the  execution  <rf  a  Judg- 
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ment  In  a  criminal  case  Is  shown  by  a  cer- 
tified copy  of  the  entry  made  upon  the  min- 
utes. We  find  no  requirement  In  the  Code 
that  the  form  of  the  commitment  Issued  shall 
appear  upon  the  minutes  or  docket  of  the 
court  In  this  record  there  Is  exhibited  what 
purports  to  be  a  commitment  Issued  upon 
the  judgment,  and  which  commitment,  in- 
stead of  following  the  minute  order,  directs 
that  the  defendant  be  Imprisoned  "for  the 
term  provided  by  law."  We  think  that  the 
commitment,  as  it  purports  to  be  set  forth, 
has  no  place  In  the  record  and  cannot  be 
looked  to  for  any  purpose  here.  If  In  fact 
a  commitment  defective  In  form  had  been 
made,  a  new  and  corrected  one  might  have 
been  Issued  to  conform  with  the  Judgment, 
and  the  presence  of  such  an  amended  or 
new  commitment  in  the  hands  of  the  cus- 
todian officer  would  be  an  answer  to  an  ap- 
plication for  discharge  upon  habeas  corpus. 
At  any  rate,  matters  of  defect  In  the  form 
or  substance  of  commitment  process  cannot 
be  reviewed  on  appeal.  For  like  reason  we 
are  not  permitted  to  take  notice  of  what 
purports  to  be  an  amended  Judgment  and 
commitment  made  after  the  entry  of  the 
judgment  herein  referred  to,  and  after  no^ 
tice  of  appeal  had  been  ^ven.  Upon  the 
record,  as  presented,  we  find  no  error  en- 
titling appellant  to  a  new  triaL 
The  judgment  and  order  are  affirmed. 

We  concur:  C»NBBY,  P.  J.;  SHAW,  3. 


(56  Cal.  App.  469) 

GARY  SOUTH  COAST  AGENCY  V.  PACIFIC 
ELECTRIC  RY.  CO.     (Civ.  3669.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,'  California.  Feb.  16,  1922.  Hear- 
ing Denied  by  Supreme  Court  April  17,  1922.) 

1.  Street  railroads  9=>l  14(14)— Finding  of 
contributory  negligence  sustained. 

In  an  action  for  damages  tb  a  motor  track 
struck  by  a  street  car  at  a  street  intersection, 
evidence  held  safflcnent  to  sustain  a  finding  of 
contributory  negligence  in  not  looking  toward 
the  car  and  heeding  the  warning  of  its  ap- 
proach. 

2.  StreM  railroads  «=»t  17(29)— Contributory 
negllgeno*  «f  driver  falling  to  look  question 
of  fact. 

As  a  matter  of  law  it  cannot  be  said  that 
the  driver  of  a  motor  vehicle  crossing  street 
car  tracks  can  do  so  without  looking  in  ei- 
ther direction  to  observe  the  approach  of  a 
car  and  be  free  from  the  charge  of  contriba- 
tory  negligence  in  the  event  damage  results 
from  bis  act. 

3.  Appeal  and  error  is=> 1 071  (I)— Court's  mis- 
statement of  speed  limit  l»  city  held  not  prej- 
udicial. 

In  an  a(^on  for  damages  to  a  motor  truck 
by  a  collision  with  a  street  car,  where  there 
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was  evidence  that  the  truck  driver  failed  to 
look  before  crossing  the  track  and  Uie  court 
found  that  defendant  was  negligent  only  In  op- 
erating the  car  at  a  speed  in  violation  of  an 
ordinance,  the  court's  error  in  stating  that  the 
ordinance  prohibited  a  greater  speed  than  20 
miles  an  hour,  whereas  the  speed  limit  was  12 
miles  per  hour,  was  not  prejudicial,  though 
court  found  for  defendant. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   J,  P.  Wood,  Judge. 

Action  by  the  Gary  South  Coast  Agency, 
a  corporation,  against  the  Pacific  Electric 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

C.  E.  Spencer,  of  Los  Angeles,  for  appel- 
lant. 

Frank  Karr,  R.  C.  Oortner,  and  W.  R.  Mil- 
lar, all  of  Los  Angeles,  for  respondent. 

JAMES,  J.  Appeal  from  a  judgment  enter- 
ed in  favor  of  the  defendant  denying  the 
prayer  of  the  plaintiff  for  damages.  The 
coiiipiaiut  alleged  that,  while  a  motor  truck 
belonging  to  the  plaintiff  was  traveling  across 
the  tracks  of  the  defendant  at  a  street  Inter- 
section in  the  city  of  Los  Angeles,  a  car  of 
the  defendant  collided  with  the  truck  causing 
damage  In  an  amount  stated.  It  was  alleged 
that  th<>  collision  was  caused  by  the  negli- 
gence and  carelessness  of  defendant  In  op- 
erating the  street  car.  The  answer  denied 
the  charge  of  negligence  and  affirmatively  al- 
leged that  the  damage,  if  any,  which  plaintiff 
claim»d,  was  proximately  caused  by  the  neg- 
ligence of  plaintiff's  employees  In  the  oper- 
ation of  the  truck.  It  was  stipulated  in  the 
course  of  the  trial  that  an  ordinance  of  the 
city  of  Los  Angeles  prohibited  the  running 
of  street  cars  at  a  greater  speed  than  12 
miles  per  hour.  The  trial  court  found  that 
the  defendant  was  not  negligent  "except  that 
it  did  operate  the  same  (meaning  the  car) 
at  a  speed  of  about  25  miles  per  hour,  in 
violation  of  the  ordinance  of  said  city  of  Los 
Angeles  prohibiting  a  greater  t^eei  than 
20  miles  per  hour."  The  finding  further  was 
that  the  defendant  gave  ample  warning  of 
the  approach  of  the  car  by  sounding  a  gong 
thereon  and  that  the  car  was  plainly  visible 
to  the  servants  of  the  plaintiff  "driving  said 
truck,  upon  entering  said  intersection  and 
before  reaching  said  tracks  of  defendant" 
Upon  the  defense  of  contributory  negligence 
the  finding  was  made  that  the  servants  of  the 
plaintiff  were  negligent  and  careless  In  oper- 
ating the  truck  In  not  looldug  toward  the 
car  of  the  defendant  or  "heeding  the  ap- 
proach thereof,  or  heeding  the  warning  of  its 
approach  given  by  the  ringing  of  its  gong, 
and  thereby  directly  and  proximately  con- 
tributed by  their  negligence  to  the  <solIIsioii 
which   thereupon  ensued." 

[1-3]  It  will  be  noted  that  the  court  found 
that  the  ordinance  of  the  city  of  Los  Angeles 
prohibited  a  greater  speed  than  20  miles  per 
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hour,  whQe  the  fact  had  already  been  stipu- 
lated that  such  ordinance  prohibited  a  speed 
in  excess  of  12  miles  per  hour.  The  error 
was  unintentional  no  doubt;  but  It  affords 
the  appellant  ground  for  Insisting  that  the 
conclusion  of  the  court  as  to  negligence  of 
the  plaintiff  might  have  been  different  bad 
the  true  terms  of  the  ordinance  been  ex- 
pressed in  the  findings.  The  second  conten- 
tion is  that  the  evidence  does  not  sustain  the 
finding  of  contributory  negligence.  The  evi- 
dence was  conflicting  as  to  the  speed  at 
which  the  street  car  was  being  operated,  and 
as  to  the  actions  of  the  driver  of  the  truck. 
vx>nsidering,  as  we  must,  that  evidence  which 
ttods  to  support  the  findings  of  the  court, 
it  appears  in  the  record  by  the  testimony 
of  certain  passengers  who  were  riding  on 
the  street  car,  and  who  observed  the  truck, 
that  the  driver  thereof  did  not  look  in  the 
direction  of  the  car  at  all  as  it  approached 
the  street  intersection,  but  drove  directly 
forward  intent  upon  crossing  the  street  upon 
which  the  street  car  tracks  were,  until  he 
had  advanced  directly  in  the  pathway  of  the 
car.  There  was  testimony  that  the  motor- 
man  had  been  ringing  the  gong  on  the  car  for 
some  distance  l>efore  he  reached  the  street 
intersection.  The  evidence  was  suiflclent  to 
support  the  findings  made  by  the  trial  court 
and  to  establish  the  charge  of  contributory 
negligence.  The  question  as  to  whether,  in 
the  drcomstances,  either  tbfe  motorman  or  the 
driver  of  the  truck  acted  with  ordinary  cau- 
tion, was  one  for  the  trial  Judge  to  decide. 
As  a  matter  of  law,  it  cannot  be  said  that  the 
driver  of  a  vehicle,  crossing  a  street  uipon 
which  the  cars  of  a  railway  are  being  operat- 
ed, can  do  so  without  looking  in. either  direc- 
tion to  observe  the  approach  of  a  car  and  be 
free  from  the  charge  of  contributory  negli- 
gence in  the  event  damage  results  from  bis 
act.  The  cases  cited  by  appellant  relate  to 
a  different  situation  and,  in  our  opinion,  are 
not  applicable  to  the  facts  as  they  are  here 
disclosed.  Nor  do  we  think  that  the  mistake 
of  the  court  in  misstating  the  terms  of  the 
city  ordinance  can  be  said  to  amount  to  prej- 
udicial error.  The  court  did  find  that  the 
car  was  traveling  at  5  miles  per  hour  in  ex- 
cess of  the  speed  as  limited  under  the  finding, 
and  plainly  intended  to  determine  that  the 
defendant  was  in  that  respect  negligent 
However,  whether  the  speed  limited  by  the 
ordinance  was  exceeded  5  or  16  miles  per 
hour  wonld  not  have  excused  the  truck  driv- 
er from  the  duty  to  at  least  look  In  the  direc- 
tion from  which  cars  might  be  expected  to 
approach  or  to  heed  the  warning  given  by 
the  sound  of  the  gong  whicb  the  court  found 
was  being  rung  at  the  time. 

No  error  is  presented  Justifying  an  or- 
der of  reversaL 

The  Judgment  is  affirmed. 

We  concur:     CONREY,  P.  J.;    SHAW,  J. 


(G6  Cal.  App.  &7» 

PEOPLE  V.  BIANCHI  at  al.    (Cr.  1007.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Feb.  21,  1922.  As  Mod- 
ified March  23,  1922.  Hearing  Denied  by  Sn- 
preme  Court  April  20, 1922.) 

1.  False  pretenses  €x=»7(S)— StatemeDt  rstlre- 
ment  of  partner  would  make  no  chaage  ia 
basiness  Is  not  future  promise. 

Where  two  partners  jointly  indebted  to  a 
bank  requested  the  cancellation  of  their  joint 
note  because  of  the  sale  by  one  partner  of  his 
interest  to  the  other,  their  statement  to  the 
bank  that  the  change  in  the  firm  would  make 
no  difference  in  the  affairs  of  the  firm  merely 
expressed  the  existing  condition  of  the  firm. 
and  was  not  a  promise  concerning  future  ac- 
tion. 

2.  Criminal  law  <&=>564(4)— Proof  hel«  to  es- 
tablish venue  of  conspiracy. 

In  a  prosecution  for  conspiracy  to  defraud, 
proof  that  the  false  statements  were  made  Id  a 
bank  located  on  a  designated  street  in  San 
Francisco,  and  that  the  entire  transaction  oc- 
curred in  San  Francisco,  is  sufficient  proof  of 
venue. 

3.  Criminal  law  <8=»II68(I)— Faiiare  to  prove 
corporate  charaoter  of  bank  defrauded  does 
not  require  reversal. 

In  a  prosecution  for  conspiracy  to  defraud 
by  false  pretenses,  where  there  was  no  contro- 
versy as  to  the  identity  of  the  bank  defrauded, 
the  failure  to  prove  the  corporate  character  of 
the  bank  does  not  affect  defendant's  aubstan- 
tial  rights. 

4.  Criminal  law  «=982g(3)— Refusal  of  requeat. 
ed  Instruction  as  to  false  pretenses  already 
sufficiently  covered  Is  not  error. 

It  was  not  error  to  refuse  an  instruction, 
requested  by  accused,  defining  false  pretenses 
and  one  distinguishing  false  pretenses  from  ex- 
pressions of  opinion,  where  the  jury  was  fully 
and  properly  instructed  upon  that  subject. 

Appeal  from  Superior  Court,  City  and 
Ck)unty  of  San  Francisco;  Louis  R.  Ward, 
Judge. 

Riualdo  Bianchi  and  another  w»e  con- 
victed of  conspiracy  to  defraud  by  false  pre- 
tenses, and  they  appeal.    Affirmed. 

John  L.  McVey,  of  Oakland,  and  James  A. 
Devoto,  of  San  Francisco^  for  appellants. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Klor- 
dan,  Deputy  Atty.  Gen.  (Henry  Ach,  of  San 
Francisco,  of  counsel),  for  the  People. 

TYLER,  P.  J.  Defendants  were  charged 
with  conspiring  and  confederating  together 
unlawfully  for  the  purpose  of  cheating  and 
defrauding  by  false  pretenses.  The  indict- 
ment was  in  two  counts.  The  Jury  rendered 
a  verdict  of  guilty  as  to  both  counts  and 
against  both  defendants.  This  is  an  appeal 
from  the  Judgment  and  the  order  denying 
their  motion  for  a  new  trial. 
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The  first  count  charges  the  defendants  with 
haying  conspired  together  to  cheat  and  de- 
fraud the  Bank  of  Italy,  a  corporation,  of  a 
certain  promissory  note  In  the  principal  sum 
of  $6,000,  signed  by  Blanchl  Shoe  Company, 
a  corporation.  The  second  count  charges  the 
same  defendants  with  haying  conspired  to 
4>heat  and  defraud  said  bank  out  of  prop^ty 
owned  by  it,  consisting  of  a  certain  dalm 
and  debt  against  defendant  Del  Prete. 

It  appears  from  the  eyldence  that  In  the 
early  part  of  the  year  1918  defendant  Bianchi 
was  conducting  a  small  shoe  store  on  Eight- 
eenth street,  Sap  Francisco.  About  this 
time  he  entered  into  a  partnership  with  de- 
fendant Del  Prete,  who  was  his  brother-in- 
law,  for  the  purpose  of  conducting  the  busi- 
ness of  wholesaling  boots,  shoes,  and  leather 
findings,  under  the  partnership  name  of  B. 
Bianchi  &  Co.  Their  place  of  business  was 
in  the  Montgomery  block,  San  Francisco. 
Their  capital  amounted  to  a  sum  less  than 
$10,000.  In  addition  thereto,  each  defoidant 
owned  a  small  parcel  of  mortgaged  land. 
Through  the  years  1918  and  1919  their  busi- 
ness was  conducted  on  a  conseryatlye  scale, 
each  partner  withdrawing  therefrom  about 
$30  per  week.  During  this  time  they  had 
become  indebted  to  the  Bank  of  Italy  In  the 
sum  of  $6,000,  and  in  connection  therewith 
had  presented  to  the  bank  on  December  19, 
1919,  a  statement  of  their  assets  ^nd  lia- 
bilities. This  statement  showed  their  total 
liquid  assets  to  be  $61,146.61,  the  net  assets 
$64,191.61,  and  curr^t  Uablllties  $6,850. 
Beginning  with  the  year  1920,  and  at  the 
time  It  is  claimed  defendants  agreed  upon 
a  plan  to  loot  their  business  and  defraud 
their  creditors,  their  conduct  in  relation  to 
the  conseryatlye  management  of  the  business 
underwent  a  change.  Commencing  with  Jan- 
nary,  up  to  the  13th  day  of  February,  each 
partner  withdrew  $3,000  from  the  business. 
They  then  caused  to  be  filed  a  notice  of  sale 
of  defendant  Del  Prete's  Interest  therein  to 
Bianchi,  and  such  sale  was  noticed  to  take 
place  on  February  14,  1920.  On  this  date 
the  two  defendants  went  to  the  Bank  of 
Italy,  and  there  interylewed  its  ylce  presi- 
dent and  credit  manager  for  the  purpose  of 
securing  a  release  of  their  joint  note  in  fayor 
of  the  bank  in  the  sum  stated,  and  substitut- 
ing In  place  thereof  a  new  note  of  Blanchl 
alone.  They  were  asked  for  a  statement  of 
their  affairs,  end  In  response  thereto  pre- 
sented a  written  statement  dnted  December 
19,  1919,  which  statement  purported  to  be  a 
continuing  one.  They  represented  that  they 
had  entered  Into  the  dissolution  agreement 
of  partnership  aboye  referred  to,  and  when 
asked  by  the  credit  manager  if  this  bnelness 
arrangement  would  make  any  material 
change  in  the  assets  of  the  business,  they  re- 
plied that  it  would  not,  and  that  the  business 
affairs  were  practically  the  same  as  shown 
by  the  statement    niey  further  represented 


.  BIANCHI 
P.) 

that  defendant  Del  Prete  would  not  become 
a  creditor  of  the  business,  as  the  considera- 
tion he  was  receiying  was  derived  from  real 
estate  holdings  of  Bianchi.  These  represen- 
tations were  made  by  each  of  the  defendants, 
and  the  bank,  through  its  mana^r,  believing 
and  relying  thereon,  released  the  obligation 
as  requested.  The  evidence  shows  that  the 
statement  presented  by  defendants  was  false, 
and  did  not  contain  the  true  financial  condi- 
tion of  the  affairs  of  the  partnership.  In  ad- 
dition to  the  liability  stated  therein,  the  firm 
owed  Del  Prete's  brother  $1,990,  being  the 
balance  due  on  a  loan  of  $2,500.  This  sum 
had  been  paid  by  the  firm's  check  on  January 
5,  1920.  Contrary  to  the  representations,  the 
statement  also  made  no  mention  of  the  fact 
that  the  partners  had  drawn  over  $6,000 
from  the  firm's  assets  since  the  date  of  the 
statement,  or  that  an  automobile  listed  among 
the  assets  as  being  worth  $1,400,  had  been 
transferred  to  defendant  Del  Prete.  It  also 
appears  that  contrary  to  the  representations 
that  the  dissolution  of  partnership  would 
make  no  change  in  the  business,  that  Del 
Prete  had  received  $6,500  In  cash  from  Blan- 
chl, and  a  note  for  the  sum  of  $3,500  se- 
cured by  a  mortgage.  It  further  ai^teared 
that  after  the  pretended  dissolution  defend- 
ant Del  Prete  moved  Into  Bianchi's  old  store 
on  Eighteenth  street,  where  he  proceeded  to 
carry  on  a  retail  business  and  that  in  May, 
1920,  when  the  Blanchl  Shoe  Company  went 
into  bankruptcy,  he  had  In  his  possession 
over  $20,000  worth  of  stock  obtained  from 
the  Blanchl  Shoe  Company,  which  he  claimed 
to  have  paid  cash  for.  Other  evidence  indi- 
cates a  deliberate  plan  on  the  part  of  de- 
fendants to  misrepresent  the  condition  of 
their  business  and  Its  assets.  It  appears 
therefrom  that  they  secured  credit  from  cer- 
tain shoe  manufacturers  on  financial  state- 
ments corresponding  with  the  one  presented 
to  the  credit  manager  of  the  Bank  of  Italy. 
The  Blanchl  Shoe  Company  went  into  bank- 
ruptcy in  May,  1020,  and  the  Bianchi  note 
which  was  substituted  for  the  Joint  note  of 
the  two  defendants  was  never  paid,  and  this 
prosecution  followed. 

[1]  As  ground  for  reversal,  it  is  first 
claimed  that  the  allegations  of  the  indict- 
ment and  the  proofs  upon  the  trial  do  not 
correspond.  In  this  connection  appellants 
claim  that  the  alleged  false  representations 
as  proved  are  not  representations  of  past  or 
enlisting  facts,  but  rather  of  future  promises, 
and,  being  such,  that  they  cannot  form  the 
basis  of  a  prosecution  for  fraudulent  mlsrep- 
lesentations.  This  contention  is  based  upon 
the  form  of  expression  used  by  the  manager 
of  the  bank  in  ascertaining  whether  the  dis- 
solution of  the  iwrtnershlp  would  make  any 
change  in  the  business.  Defendants  were 
asked  if  such  change  would  make  any  differ- 
ence In  the  affairs  of  the  firm,  and  in  re- 
sponse thereto  the  manager  of  the  bank  was 
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told  by  defendants  that  there  "toonld  be"  no 
change.  The  use  of  these  words  in  no  man- 
ner indicates  futurity.  It  was  but  a  mode 
of  expressing  the  then  present  condition  of 
the  affairs  of  their  business.  The  expression 
used  was  th^  most  common  one  that  could 
be  employed  for  that  purpose.  It  was  for 
the  Jury  to  determine  what  impression  the 
words  used  by  defendants  were  Intended  to 
convey.    19  Cyc  446. 

[2]  It  is  next  claimed  that  no  venue  was 
established.  While  no  formal  proof  was 
presented  upon  this  subject  It  fully  appears 
throughout  the  evidence  that  the  entire 
transaction  was  had  in  San  Francisco,  Cali- 
fornia. The  head  teller  in  the  note  depart- 
ment testified  that  the  Bank  of  Italy  was 
on  Montgomery  street,  San  Francisco.  There 
is  therefore  no  force  in  this  objection. 

[3]  Complaint  is  also  made  that  no  proof 
was  had  of  the  corporate  character  of  the 
bank.  This  was  a  mere  incidental  matter. 
Th^re  was  no  dispute  upon  the  question  of 
the  Identity  of  the  person  defrauded,  and 
failnre  to  establish  this  fact  by  direct  proof 
(lid  not  affect  the  substantial  rights  of  either 
of  the  defendants. 

[4]  Further  complaint  is  made  tliat  the 
trial  court  erred  in  refusing  a  proposed  in- 
struction defining  false  pretenses  and  one 
(listinguUhlng  false  pretenses  from  mere 
expressions  of  opinion.  The  jury  was  fully 
and  properly  instructed  upon  this  subject. 
No  further  questions  are  raised.  There  is 
no  merit  in  the  appeal. 

The  judgment  is  affirmed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 


(S6  Cal.  App.  604) 

SECURITY   BANK  &  TRUST  CO.  V.  WIL- 
BUR.    (Civ.  4117.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.     Feb.  23,  1922.) 

1.  Appeal  and  error  «=3662 (2)— Recital  of 
judgment  roll  held  conclusive  that  service 
of  papers  In  trial  court  was  regular. 

In  tbe  absence  of  a  bill  of  exceptions,  a  re- 
cital in  •  judgment  and  decree  tliat  plaintiff 
"duly  served  and  filed  its  answer  and  cross- 
complaint"  is  conclusive,  as  showing  regular 
service  of  the  papers  in  the  trial  court. 

2.  Appeal  and  error  €=9909(1)— Application 
of  attorney  to  set  aside  nonsuit  held  to  re- 
quire assumption  that  he  was  substituted  as 
attorney. 

Where  defendant,  acting  as  her  own  attor- 
ney, was  in  default,  wnicb  had  been  duly  en- 
tered, and  A.  applied  to  piaintiiTs  attorneys  and 
had  the  default  set  aside,  in  absence  ot  any- 
thing in  the  record  to  the  contrary,  on  appeal, 
,  the  assumption  arises  that  A.  was  substituted 
as  attorney  for  defendant. 


Api>eal  from  Superior  (Tonrt,  City  and 
County  of  San  Francisco;  T.  I.  ntzpatrlck. 
Judge. 

Suit  by  the  Security  Bank  &  Trust  (Com- 
pany (formerly  Security  Savings  Bank) 
against  Edith  M.  Wilbur.  Frcnn  judgment 
for  plaintiff  and  an  order  overruling  defeudr 
ant's  motion  to  vacate  tbe  judgment,  defend- 
ant am>eals.    Affirmed. 

Edith  M.  Wilbur,  in  pro.  per. 
McCutchen,  Wlllard,  Mannon  &  Greene,  of 
San  Francisco,  for  respondent. 

STURTEVANT,  J.  The  plaintiff  sued  the 
defendant  in  an  action  to  quiet  title;  the 
plaintiff  had  judgment ;  the  defendant  moved 
the  lower  court  to  vacate  the  judgment,  and 
tbe  lower  court  denied  the  motion.  Tbe  de- 
fendant appealed  from  the  judgment  in  diiet 
and  from  the  order  refusing  to  vacate. 

[1]  The  appellant  has  filed  a  transcript 
which  contains  a  copy  of  the  judgment  roll, 
and  has  Inserted  In  the  judgment  roll  some 
papers  which  the  statute  does  not  authorize 
to  be  included  therein;  and  has  printed  In 
the  transcript  some  other  papers  not  autb<H'- 
ized  to  be  printed  therein ;  but  she  has  not 
brought  up  a  bill  of  exceptions.  The  appel- 
lant makes  but  one  point,  and  that  is  that 
the  trial  court  did  not  have  jurisdiction  of 
tbe  defendant  and  croes-complalnant  at  the 
time  it  ordered  Judgment  in  favor  of  plain- 
tiff. In  support  of  this  point  she  calls  to  our 
attention  the  fact  that  the  defendant's  an- 
swer, and  also  the  cross-complaint,  are  sign- 
ed Edith  M.  Wilbur  in  propria  persona.  At 
this  point  it  should  be  stated  that  there  is 
nothing  in  the  judgment  roll  showing  that  the 
answer  to  the  croas-complaint  was  not  served 
on  Bdith  M.  WUbur  in  propria  persona.  On 
the  other  hand,  the  judgment  and  decree  re- 
cite that  the  plaintiff  "duly  served  and  filed 
its  answer  to  the  cross-complaint"  In  the 
absence  of  a  bill  of  exceptions,  the  foregoing 
recital  contained  in  the  judgment  roll  is  con- 
clusive as  showing  that  the  service  of  the 
papers  in  the  trial  court  was  regular. 

[2]  Assuming  that  this  court  has  any  right 
to  examine  the  rest  of  the  papers  contained 
in  the  transcript,  it  appears  that  the  defend- 
ant was  in  default,  and  that  her  default  bad 
been  duly  entered.  Thereupon  H.  M.  An- 
thony, Esq.,  applied  to  the  attorneys  for  the 
plaintiff,  and  obtained  the  consent  of  sudh 
attorneys  that  tbe  default  be,  and  thereafter 
tbe  same  was,  set  aside.  In  the  absence  of 
anything  in  the  record  to  the  contrary,  we 
must  assume  that  Mr.  Anthony  had  been  sub- 
stituted as  attorney  in  the  place  of  Edith  M. 
Wilbur  In  propria  persona,  otherwise  he 
would  have  had  no  right  to  act  for  her. 
There  Is  no  showing  made  that  after  Mr. 
Anthony  had  been  made  an  attorney  at  rec- 
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ord  that  he  was  supplanted  by  any  other  per- 
son duly  substituted  In  his  stead. 

Still  assuming  that  we  have  any  right  to  ex- 
amine papers  not  a  part  of  the  Judgment  roll, 
it  appears  that  on  the  2d  day  of  March,  1921, 
the  answer  to  the  cross-complaint  was  duly 
served  on  Mr.  Anthony,  and  that  on  March 
10,  1921,  a  notice  of  the  date  of  trial  waa 
duly  served  on  Mr.  Anthony ;  that  thereafter 
on  March  11th  Mr.  Anthony  sent  to  Edith  M. 
Wilbur  all  of  the  papers,  thus  giving  her  five 
days'  notice  of  the  date  of  the  triaL  In  tair- 
neas  to  all  concerned,  it  may  be  stated  that 
Edith  M.  Wilbur  was  not  «t  her  place  of  reei- 
dencQ,  and  th»efore  did  not  receive  the 
above-mentioned  papers  until  the  23d  day  of 
March,  1921.  In  short,  there  is  nothing  in 
the  record  showing  that  the  appellant  ever 
complied  with  the  provisions  of  sections  284 
and  285  of  the  Code  of  Civil  Procedure.  She 
failed  to  follow  the  methods,  provided  by  stat- 
ute, by  which  each  i>arty.  In  legal  effect,  serves 
notice  on  his  adversary,  who  is  the  attorney 
duly  authorized  to  receive  and  accept  serv- 
ice. Errors  and  omissions,  if  any,  wne  the 
errors  and  conlsslons  of  the  appellant,  and 
not  of  the  respondent 

The  judgment  is  affirmed. 

We  concur:  LANGDON.P.  J.;  NOUBSS,  J. 


(56  Cal.  App.  583) 

ZERBE  V.  UNITED  RAILROADS  OF  SAN 
FRANCISCO  at  al.     (Civ.  4118;) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Feb.  21,  1922.  Hear- 
ing Denied  b;  Supreme  Court  April  20, 1922.) 

1.  Trial  «s»296(7)— Instruotloa  on  presump- 
tion of  negligence  too  broad  held  not  erro- 
neous In  view  of  another  Instniotlon. 

Though  the  first  paragraph  of  an  instruc- 
tion that  the  burden  was  on  the  common  car- 
riet  to  prove  that  an  injury  to  a  passenger 
was  occasioned  by  inevitable  casualty  or  Sbme 
other  cause  which  human  care  could  not  prevent 
was  too  broad  because  not  requiring  proof  that 
the  injury  was  caused  by  the  operation  of  an 
instrumentality  under  the  carrier's  control,  it 
waa  not  erroneous  where  the  second  para- 
graph of  thft  same  instruction  correctly  stated 
the  rule,  and  there  was  no  controversy  that 
passenger  was  injured  by  the  overtunung  of  a 
street  car. 

2.  Trial  €=» 1 94 (1 8)— Instruction  on  presump- 
tion of  negligence  from  injury  to  street  oar 
passenger  does  not  Invade  the  province  of 
the  Jury. 

The  giving  of  an  instruction  that  an  injury 
to  a  street  car  passenger  resulting  from  the 
operation  of  an  instrumentality  under  the  car- 
rier's control  raises  the  presumption  of  the 
carrier's  negligence  is  not  erroneous  aa  a 
charge  on  the  weight  of  the  evidence. 


3.  Trial  ®=»260( I)— Requested  inatructlon  o> 
point  already  covered  need  not  be  given. 
It  was  not  error  to  refuse  an  instruction 
requested  by  defendants  where  the  question  of 
law  involved  therein  was  fully  covered  by  oth- 
er instruction  given  by  the  conrt. 

Appeal  from  Superior  Court,  (Sty  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  C^arlee  V.  Z«rbe  against  the 
United  Railroads  of  Sofi  BVancisco  and  an- 
other to  recover  damages  for  personal  inju- 
ries. Judgment  for  the  plaintiff,  and  defend- 
ants appeal.    Afilrmed. 

Wm.  M.  Abbott  and  K.  W.  Cannon,  both 
of  San  Francisco,  for  appellants. 

Reisner  &  Honey,  of  San  Francisco,  for 
respondent. 

LANGDON,  P.  J.  This  is  an  appeal  by 
the  defendants  from  a  judgment  against 
them  for  $7,500,  damages  for  personal  inju- 
ries received  by  the  plaintiff  while  he  was  a 
passenger  upon  a  street  car  owned  and  op- 
erated by  the  United  Railroads  of  San  Fran- 
cisco and  in  charge  of  the  other  defendant, 
who  was  the  motorman  upon  said  car. 

The  accident  out  of  which  the  action  grew 
occurred  on  July  13,  1918,  at  Walridge  and 
Schwerin  streets  in  San  Francisco,  In  a  re- 
gion known  as  the  Vlsitacion  valley.  At  the 
time  of  the  accident,  the  street  car  on  which 
plaintiff  was  riding  was  crowded  with  em- 
ployees of  the  Schaw-Batcher  Iron  Works, 
on  their  way  to  their  work.  After  descend- 
ing a  steep  grade,  the  car  overturned  on  a 
carve  and  injured  many  of  the  occupants. 

Plaintiff  contended  that  the  motorman 
negligently  and  carelessly  operated  said  car 
at  an  excessive  rate  of  speed  which  caused  it 
to  be  derailed  and  overturned  when  it  struck 
tlie  curve  in  the  track.  The  theory  of  the 
defendants  was  that  some  unknown  passen- 
ger on  the  car,  maliciously  and  willfully,  had 
tampered  with  the  air-breaking  equipment, 
rendering  it  useless  and  resulting  in  the  ac- 
cident. 

It  is  unnecessary  for  us  to  discuss  the 
facts  in  further  detail,  because  a  considera- 
tion of  the  points  urged  by  appellant  do  not 
require  it.  Appellants  make  but  two  points 
upon  this  appeal:  First,  that  the  trial  court 
erred  in  giving  certain  instructions  to  the 
Jury;  and,  second,  that  the  trial  court  erred 
in  refusing  an  Instruction  requested  by  the 
defendants. 

The  instructions  given  of  which  complaint 
is  made  are  as  follows: 

"Contributory  negligence  on  the  part  of  a 
passenger  cannot  be  presumed  from  the  mere 
fact  of  an  injury,  but  must  be  proved.  On  the 
other  hand,  the  proof  of  an  injury  to  a  passen- 
ger on  the  car  or  vehicle  of  a  common  car- 
rier casts  upon  the  common  carrier  the  burden 
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of  proying  that  the  injur;  waa  occasioned  hy 
inevitatde  casualty,  or  some  other  cause  which 
human  care  or  foresight  conld  not  prevent,  or 
by  the  contributory  negligence  of  the  passen- 
ger. Yon  are  not  to  understand  this  instruc- 
tion to  mean  that  the  burdefi  of  proof  is 
shitted  to  the  defendant  under  circumstances 
such  as  are  here  referred  to.  The  rule  of  law 
applicable  to  sueb  a  case  has  been  stated  as 
follows:  'When  a  thing  which  causes  injury, 
without  fault  of  the  injured  person,  is  shown 
to  be  under  the  exclusive  control  of  the  de- 
fendant, and  the  injury  is  such  as  in  the  ordi- 
nary course  of  things  does  not  occur  if  the  one 
having  such  control  uses  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  an  ex- 
planation, that  the  injury  arose  from  the  de- 
fendant's want  of  care.'  The  effect  of  this 
rule  in  a  case  to  which  it  applies  is  to  cast  upon 
the  defendant  the  burden  of  meeting  a  prima 
facie  case." 

"The  proof  of  injury  to  a  passenger  on  a 
street  car  of  a  common  carrier  caused  by  the 
operation  thereof  by  the  carrier  casts  upon  the 
carrier  the  burden  of  proving  that  the  injury 
was  occasioned  by  inevitable  casualty  or  some 
other  cause  which  human  care  and  foresight 
could  not  reasonably  prevent,  or  by  the  cwa,- 
tributory  negligence  of  the  passenger." 

[1]  While  the  statement  of  the  rale  in  the 
first  paragraph  of  the  above^uoted  Instruc- 
tion is  a  little  broader  than  warranted  by  the 
law,  In  that  It  does  not  state  that  the  Injury 
must  be  sbown  to  have  been  caused  by  the 
operation  by  the  conunon  carrier  of  the  In- 
strumentality under  its  exclusive  control, 
that  defect  la  remedied  beyond  any  question 
<^  doubt  in  the  second  paragraph  of  the  In- 
struction, where  the  true  rule  is  stated  In 
the  form  In  which  It .  has  been  approved 
frequently  In  this  state.  Furthermore,  the 
facts  of  the  case  show,  without  contradic- 
tion, that  the  plaintiff  was  injured  through 
the  oi>eratIon  of  an  instrumentality  under 
the  exclusive  control  of  the  defendant  Unit- 
ed Railroads  of  San  Francisco. 

[2]  Appellants'  objection  to  the  foregoing 
instructions  Is  that  they  are  charges  upon  the 
weight  of  the  evldoice,  and,  as  such,  are  In- 
vasive of  the  province  of  the  Jury. 

Since  substantially  the  same  instructions 
have  been  carefully  considered  and  discuss- 
ed In  numerous  cases  which  are  authorities 
In  this  state,  it  would  seem  a  useless  pro- 
ceeding for  us  to  restate  the  reasons  given  In 
those  cases  upon  which  the  Instructions  were 
held  to  be  proper.  The  following  cases  and 
others  have  settled,  in  this  state,  the  pro- 
priety of  the  Instructions  of  which  complaint 
is  made:  Campbell  v.  Bradbury,  179  Gal. 
364,  373,  176  Pac.  685;  Worden  v.  Central 
Flrepoof  Co.,  172  Cal.  94,  96,  155  Paa  839; 
Steele  v.  Pac.  Electrical  Co.,  168  Cal.  375, 378, 
143  Pac.  718;  Wyatt  v.  Pac  Electrical  Co., 
ice  Cal.  170,  174,  175,  103  Pac.  892 ;  Kenf  ro 
V.  Fresno  City  Hy.,  2  Cal.  App.  317,  84  Paa 
857 ;  Boone  v.  Oakland  Transit  Co.,  139  Cal. 
490,  494,  73  Paa  243;    Bosqul  v.  Sutro  R. 


Co.,  131  Cal.  390,  400,  83  Pac.  682;  Bush  v. 
Bamett,  96  Cal.  202,  31  Pac.  2;  Boyce  r. 
Cal.  Stage  Co.,  25  Cal.  460,  468;  Cody  t. 
Market  St  Ry.,  148  Cal.  90,  82  Pac.  666. 

Appellant  meets  these  cases  by  stating 
that  the  attack  made  upon  the  Instructions 
in  the  present  case  was  not  made  in  the 
cases  dted.  Much  reliance  Is  placed  upon 
the  case  of  Davis  v.  Hearst,  160  Cal.  143,  116 
Pac.  630,  and  the  distinction  therein  pointed 
out  between  a  presumption  and  an  Inference. 
But,  whether  or  not  the  present  objection 
was  urged  In  the  above-cited  cases.  It  is  cer- 
tain that  that  objection  was  ably  presented 
by  the  same  coimsel  in  the  recent  caae  of 
Jones  T.  United  Railroads  (Cal.  App.)  202 
Pac.  919,  and  this  matter  formed  a  part  of 
the  structure  of  the  dtssaitlng  opinion  filed 
in  said  case.  The  same  matters  were  then 
forcefully  advanced  before  the  Supreme 
Court  In  a  petition  for  a  hearing  by  that 
court  after  dedslon  by  the  District  Court  of 
Appeal,  and  the  Supreme  Court,  In  denying 
that  petition  Impliedly  dedared  that  an  In- 
struction sfmilar  to  the  one  we  are  here  con- 
sidering was  Impervious  to  this  attack. 

The  matter  is  therefore  not  open  tar  fur- 
ther argument,  and  this  court  is  bound  by 
the  authorities  above  dted. 

[3]  As  to  the  further  point  urged  by  appel- 
lants, that  the  court  erred  in  refusing  an  In- 
struction offered  by  defendants.  It  Is  (mly 
necessary  to  say  that  the  question  of  law 
Involved  in  this  instruction  was  fully  cov- 
ered by  another  Instruction  given  by  the 
court,  and  that  the  defendants'  theory  of 
the  case  was  given  to  tlie  jury  in  several 
instructions  contained  In  the  record. 

The  judgment  is  affirmed. 

We  concur:  NOURSB,  J.;  STURTE- 
VANT,  J. 


KELL8  At  al.  y.  PEARSON. 


(66  Cal.  App.  603) 
(CIv.  3659.) 

(District  Court  of  Appeal,  Second  District,  Dl- 
'vision  1,  California.    Feb.  17,  1922.) 

1.  Time  €=3lO(  10)— Escrow  instructloas  held 
to  extend  time  for  paying  balance  of  porohass 
price. 

Even  if  the  original  agreement  for  the  sale 
of  land  required  the  balance  of  the  pnrdiaae 
price  to  be  paid  15  days  after  March  5th,  the 
time  was  extended  one  day  by  escrow  instruc- 
tions signed  by  the  vendor  requiring  the  pay- 
ment to  be  made  within  15  days  after  March 
6th,  and,  where  the  time  so  extended  expired 
on  Sunday,  the  purchaser  could  make  the  pay- 
ment on  the  following  Monday  under  Civ.  Code, 
§f  9.  10,  11. 

2.  Escrows  $=39— Acceptance  by  esorow  hold- 
er  of  purchaser's  check  subsequently  honorwl 
is  binding  on  vendor. 

The  escrow  bolder  is  made  the  agent  of  the 
vendor  to  receive  the  purchaser's  iiayment  tor 
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tbe  property,  and,  where  If  accepted  the  pur- 
chaser's check  as  auch  payment  and  the  check 
was  subsequently  honored,  the  tender  of  the 
check  within  the  time  fixed  for  payment  was 
sufficient  compliance  with  the  contract,  since, 
under  Code  Civ.  Proc.  i  2076,  if  the  agent  ob- 
jected to  payment  by  check,  it  should  have  so 
stated  at  the  time. 

3.  Brokers  «s»60— Commission  for  negotiating 
sale  Is  earned  by  procnring  binding  eentraet 
with  able  buyer,  thoagh  afterwards  released 
therefrom. 
Where  an  owner  agreed  to  pay  a  brokers' 
commission  for  negotiating  the  sale  of  the  prop- 
erty, the  brokers  became  entitled  to  the  com- 
mission when  they  secnred  an  enforceable  con- 
tract for  the  purchase  of  the   property  from 
one  ready,  able,  and  willing  to  purchase  it  upon 
the  terms  exacted  by  defendant,  and  with  whom 
he  entered  into  the  contract,  even  though  there- 
after the  owner  for  reasons  of  bis  own  released 
the  purchasers  from  their  contract. 

Appeal  from  Superior  Ooort,  Los  Angeles 
Coonty;    L.  H.  Valentliie^  Judge. 

Action  by  H.  R.  Kells  and  C.  W.  Grant, 
copartners  doing  business  under  the  firm 
name  and  style  of  Kelts  &  Grant,  against  W. 
J.  Pearson,  to  recover  commission  on  the 
sale  of  real  estate.  Judgment  for  plaintiffs, 
and  defendant  appeals.     AfBrmed. 

W.  I.  Gilbert,  of  Iioe  Angles,  for  appel- 
lant. 

Leonard  B.  Slosson  and  J.  Marlon  Wright, 
both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  Action  to  recover  money  as 
commission  for  negotiating  a  sale  of  real  es- 
tate. Judgment  went  for  plaintiffs,  from 
which  defendant  has  appealed. 

It  appears  that  on  March  5,  1020,  plain- 
tiffs, acting  as  agents  for  defendant,  re- 
ceived from  George  O.  Albert,  the  proposed 
purchaser  of  the  property,  the  sum  of  $500, 
•which  they  acknowledged  to  be  a  deposit  in 
part  payment  of  the  purchase  thereof  agreed 
by  him  to  be  made  at  the  price  of  $15,000, 
to  be  paid  upon  the  conveyance  of  the  prop- 
erty, with  a  certlflcate  of  title  to  be  fur- 
nished by  defendant  showing  the  same  to  be 
vested  by  such  conveyance  In  the  purchaser 
free  and  clear  of  incumbrances.  Time  was 
made  tbe  essence  of  the  agreement,  which 
further  provided  that  tbe  sale  upon  the 
terms  and  conditions  set  forth  should  be 
agreed  to  and  accepted  by  the  owner  within 
2  days  from  the  date  thereof,  or  the  deposit 
returned  upon  demand.  By  the  agreement 
the  purchaser  was  given  15  days  after  no- 
tice from  the  owna>  of  his  ability  and  readi- 
ness to  convey  the  property  within  which  to 
complete  the  purchase,  and  npon  his  failure 
to  do  so  within  such  time,  provided  the  sell- 
er compiled  with  the  terms  of  the  agreement, 
he  was  to  forfeit  the  deposit  as  liquidated 
damages.     Upon   this   document,   signed   by 


PEARSON 
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plaintUb  as  agents,  was  indorsed  tbe  fol- 

lowing: 

"I  hereby  agree  to  purchase  the  real  prop- 
erty above  mentioned  and  described  upon  the 
terms  and  conditions  above  set  forth. 

"George  0.  Albert,  Purchaser." 

And  attached  thereto,  dniy  signed  by  de- 
fendant, was  the  following: 

"I  hereby  agree  to  sell  the  real  property 
above  mentioned  and  described  at  the  price 
and  upon  the  terms  set  forth  in  the  foregoing 
instrument  and  agree  to  execute  and  deliver  a 
good  and  sufficient  deed  conveying  said  property 
to  said  purchaser  in  accordance  with  the  provi- 
sions thereof;  and  I  further  agree  to  pay  Kells 
&  Grant  $750.00  as  commission  for  negotiating 
such  sELle.  Said  commission  or  any  part  there- 
of, may  be  retained  by  the  broker  from  the  first 
money  received  on  account  of  the  purchase 
price,  or  forfeit  money  paid  by  the  purchaser." 

On  the  day  following,  to  wit,  March  6th, 
the  defendant  deposited  with  the  Title  Guar- 
antee &  Trust  Company  a  deed  conveying  the 
property  to  Albert,  tbe  purchaser,  together 
with  instructions  to  the  escrow  holder  to  de- 
liver the  same  to  the  grantee  ux)on  payment 
to  it,  within  fifteen  days  from  March  Otli, 
for  bis  account,  the  sum  of  $15,000;  and' 
further  instructed  that  if  at  the  expiration 
of  the  time  provided  therein  the  condition  of 
payment  was  not  complied  with,  the  escrow 
holder  should,  upon  written  demand  of  Pear- 
son, return  to  him  tbe  instrument  so  depos- 
ited. Corresixmding  Instructions  were  giv- 
&i  to  the  TlUe  Guarantee  &  Trust  Company 
by  Albert  as  to  the  payment,  wherein  he 
stated  that  he  would  hand  to  the  escrow 
holder  his  check  for  $14,500,  to  be  used  by  it 
subject  to  the  conditions  therein  expressed 
and  which  were  the  same  as  embodied  in  the 
agreement  hereinbefore  referred  to  made 
with  defendant's  agents.  On  March  19th 
the  purchaser  delivered  to  the  Titie  Guar- 
antee &  Trust  Company  as  escrow  holder 
bis  check  for  $14,500  which,  together  with 
the  sum  of  $500  theretofore  deposited  by  him 
with  the  agents  and  by  tbe  latter  delivered 
to  the  Titie  Guarantee  A  Trust  Company, 
made  the  sum  of  $15,000.  On  March  22d  de- 
fendant, claiming  that  the  time  within  which 
payment  was  to  have  been  made  had  ex- 
pired, demanded  from  the  escrow  holder  a 
return  of  tbe  deed,  which  request  was  com- 
plied with,  and  thereupon  be  sold  the  prop- 
erty to  another  for  $17,000.  It  further  con- 
clusively appears  that  the  purchaser  had  on 
deposit  with  the  Hollywood  Branch  of  the 
Security  Trust  &  Savings  Bank  of  Los  An- 
geles, upon  which  the  check  was  drawn,  a 
sufficient  amount  of  money  to  cover  the 
check  and  which  would  have  been,  and  in 
fact  waa,  paid  upon  presentation  thereof. 

The  court  found  that  George  C.  Albert 
was  ready,  able,  and  willing  to  complete  the 
purdiase,  and  tiiat  he  did,  within  the  time 
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provided  therefor,  fully  comply  with  all  the 
conditions  of  the  agreement  imposed  npon 
him,  notwithstanding  which  facts  defendant 
repudiated  his  part  of  the  contract  and  be- 
fore the  expiration  of  the  time  within  which 
the  purchase  was  to  be  completed,  withdrew 
the  deed.  In  our  opinion,  these  findings  are 
amply  supported  by  the  facts  established. 

[1]  Conceding  that  under  the  agreement 
the  money  was  payable  15  days  from  March 
5tb,  which  expired  on  Saturday,  March  20th, 
nevertheless  such  time  was  extended  by  de- 
fendant when  he  deposited  his  deed  in  es- 
crow with  instructions  to  deliver  the  same 
upon  payment  within  15  days  from  March 
6th.  This  time  expired  on  Mnrch  21st,  which 
was  Sunday,  by  reason  of  which  fact  the 
time  within  which  the  purchaser  might 
make  payment  included  the  following  day 
(sections  9,  10  and  11,  Civ.  Code),  prior  to 
the  expiration  of  which  time  defendant  with- 
drew the  deed,  on  which  day,  for  aught  that 
appears  to  the  contrary,  the  money  called 
for  by  the  check  had  been  paid  to  the  es- 
crow holder  or  its  collecting  agent 

[2]  Furthermore,  we  are  of  the  opinion 
that  the  checks  for  $15,000  delivered  to  the 
Title  Guarantee  &  Trust  Company  on  Mardi 
19th,  In  the  usual  and  customary  course  of 
business,  constituted  a  compliance  with  the 
agreement  as  to  payment  on  the  part  of  the 
purchaser.  The  escrow  holder,  under  de- 
fendant's Instructions,  was  his  agent  to  ac- 
cept payment  of  the  purchase  price  and, 
without  objection,  It,  In  the  ordinary  course 
of  business,  accepted  the  checks.  This  was 
prior  to  the  expiration  of  the  time  fixed  for 
payment  as  specified  in  the  agreement.  If 
payment  so  tendered  by  check  to  defendant's 
agent,  except  in  case  of  dishonor,  was  not 
acceptable  to  defendant's  agent,  it  should 
have  so  stated  (section  2076,  Code  Civ.  Proc. ; 
Smiley  v.  Read,  163  Cal.  644,  126  Pac.  486), 
In  which  case  the  purchaser  could,  and 
doubtless  would,  have  withdrawn  the  money 
from  the  bank  and  paid  it  in  cash. 

13]  Moreover,  under  the  contract  In  writ- 
ing made  by  defendant,  he  agreed  to  pay 
plaintiffs'  commission  for  negotiating  a  sale 
of  the  property,  and  this  was  accomplished 
when  they  secured  a  valid,  binding,  and  en- 
forceable contract  to  purchase  the  property 
from  one  ready,  able,  and  willing  to  pur- 
chase it  upon  the  terms  exacted  by  defend- 
ant, and  with  whom  he  was  willing  to  and 
did  enter  into  the  contract.  In  Jauman  v. 
McCusick,  166  Cal.  517,  137  Pac.  254,  it  is 
said: 

"If  the  brokers  had  been  employed  by  a  writ- 
ing in  the  ordinary  form,  agreeing  to  pay  them 
a  commission  for  negotiating  a  sale  •  •  • 
of  defendant's  property  upon  certain  terms, 
their  obligation  would  have  been  fully  perform- 
ed by  procuring  *a  valid  contract  to  purchase, 
which  could  be  enforced  by  the  vendor  if  hia 
title  were  perfect.' " 


Such  contract  was  procured  here,  and  un- 
der its  terms  the  payment  of  the  commission 
was  not  made  contingent  upon  a  consumma- 
tion of  the  sale.  In  United  States  Farm 
Land  Co.  v.  Darter,  42  Cal.  App.  292,  183 
Pac.  686,  it  is  said: 

"The  rule  is  that  'the  services  of  a  real  estate 
broker  are  fully  performed,  his  commission  fol- 
ly earned,  when  he  has  procured  a  pDrchaser 
ready  and  willing  to  enter  into  a  valid  contract 
of  sale  upon  the  terms  fixed  by  the  owner' " — 
citing  Root  t.  Oreadwohl,  20  CaL  App.  139, 128 
Pac  418. 

To  the  same  effect  are  Stewart  t.  Bowie 
(CaL  App.)  185  Pac.  868,  and  Gunn  v.  Bank 
of  California,  99  CaL  352,  33  Pac.  U05. 

The  agreement  in  the  instant  case  was, 
"and  I  further  agree  to  pay  Kells  &  Grant 
$750  as  commission  for  negotiating  such 
sale."  As  conclusively  appears  from  the  rec- 
ord, they  procured  a  solvent  purchaser  hav- 
ing sufficient  money  with  which  to  pay  for 
the  property  and  whose  readiness  and  will- 
ingness to  buy  the  same  Is  evidenced  by  the 
fact  he  in  writing  obligated  himself  so  to 
do;  and  plaintiffs  as  brokers,  having  done 
all  that  they  were  required  to  do  under  the 
contract,  should  not  be  deprived  of  their 
right  to  payment  of  the  commission  because 
the  seller  deemed  it  to  his  interest  to  waive 
the  enforcement  of  the  contract  in  accord- 
ance with  its  terms.  However  viewed,  there 
is  no  merit  in  the  appeaL 

The  judgment  Is  affirmed. 

We  concur:   CONREY,  P.  J.;  JAMES,  J. 


(66  Cal.  App.  4») 

HARQRAVE  et  al.  v.  MOODY  at  nc 

(Civ.  3678.) 

<Diatrict  Court  of  Appeal,  Second  District,  Dl- 
vision  1,  California.    Feb.  17.  1922.) 

I.  Brokers    «=386(l)— EvidMoe    held    not   t« 
show  wife  ratified  ohange*  agreed  to  by  his- 
band  In  written  authority  given  brokers. 
In  an  action  for  a  commission,  where  the 
written  authorization   of  plaintiffs  was  signed 
by  the  defendant  wife  and  stated  the  terms  on 
which  a  sale  was  to  be  made,  evidence  held  not 
to  show  that  the  wife  had  agreed  to  the  modifi- 
cation of  such  terms  agreed  to  by  her  husband 
and  incorporated  in  an  escrow  agreement  sign- 
ed by  the  husband  alone,  so  that  the  broken 
were  not  .entitled  to  recover  their  commission 
from  the  wife. 

2.  Brokers  9=343(3)  —  Pmvlsiea  la  escrow 
agreement  that  brokers  were  to  be  paid  frea 
proceeds  of  escrow  when  completed  held  net 
to  bind  vendor  husband  to  pay,  notwitfastaad- 
Ing  he  had  not  given  written  authorization  u 
required  by  statute. 
A  written  provision  in  an  escrow  agreement 

that  plaintiffs  were  to  be  paid  their  commission 
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from  the  escrow  when  It  was  completed,  which 
was  signed  only  by  the  vendor  husband,  was 
not  an  acreement  binding  him  to  pay  the  com 
mission,  notwithstanding  he  has  not  given  a 
written  anthorization  as  required  by  Civ.  Code, 
i  1624,  and  does  not  entitle  the  brokers  to  re- 
cover the  commission  from  the  husband  after 
the  wife  refused  to  join  in  the  conveyance  be 
canse  the  terms  varied  from  those  stated  by 
her  in  her  written  authorization  to  the  brokers. 

Appeal  from  Superior  Goart,  Los  Angeles 
County;  Jolin  Ii.  Fleming,  Judge. 

Action  by  P.  B.  Hargrave  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Hargrave  ft  Whiteley,  against  O. 
J.  Moody  and  wife,  to  recover  brokers'  com- 
mission on  sale  of  real  property.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Chris  Wilson,  at  Long  Beach,  for  appel- 
lants. 
Q.  F.  Peck,  of  Long  Beacb,  for  respondents. 

JAMBS,  J.  Plaintiffs  sued  to  recover  the 
sum  of  fSOO  alleged  in  the  complaint  to  be 
owing  to  them  as  <a  broker's  commission 
earned  upon  the  sale  of  certain  real  proper- 
ty. The  appeal  Is  from  the  Judgment  which 
was  entered  in  favor  of  the  defendants. 

It  is  contended  that  the  evidence  presented 
at  the  trial  court  does  not  sustain  the  find- 
ings upon  which  the  judgment  is  based.  No 
testimony  was  offered  on  t>ehalf  of  the  de- 
fendants ;  hence  the  question  of  a  conflict  of 
the  evidence  does  not  arise.  It  is  shown  in 
the  record  that  one  of  the  plaintiffs,  learning 
that  defendants  wanted  to  sell  their  flat 
building  in  the  city  of  Long  Beach,  communi- 
cated with  defendant  Mrs.  Moody  and  ascer- 
tained that  the  property  was  for  sale.  The 
agent  requested  an  exclusive  agency  on  the 
property  for  three  days,  which  was  allowed 
by  Mrs.  Moody;  the  authorization  to  the 
agents  being  expressed  on  a  card  over  the  sig- 
nature of  Mrs.  Moody.  The  terms  of  sale 
there  expressed  were  a  total  consideration  of 
$18,000,  one-half  in  cash  and  one-lialf  secured 
by  mortgage.  The  commission  agreed  upon 
and  in  like  manner  expressed  was  5  per  cent 
on  the  flrst  $10,000  and  2^  per  cent,  on  the 
balance  of  the  sale  price.  Upon  the  following 
day  the  agents  presented  a  proposed  pur- 
chaser at  the  Moody  house,  when  both  de- 
fendants (husband  and  wife)  were  present 
The  proposed  purchaser  declined  to  pay  $18,- 
000,  but  offered  to  pay  $17,500,  which  price, 
we  gather  from  the  testimony,  was  agreed 
to  by  C.  J.  Moody.  The  agent  then  conduct- 
ed the  proposed  purchaser  to  a  bank,  where 
a  deposit  of  $100  was  made  on  account  of  the 
purchase  price  and  an  escrow  agreement  pre- 
pared and  signed  by  the  latter.  This  fact 
was  communicated  to  defendant  C.  J.  Moody, 
who  then  suggested  a  reduction  of  the 
amount  of  the  commission,  and  the  agents 
agreed  to  acc^t  $500.    At  the  request  of  the 


agents,  defendant  0.  J.  Moody  called  at  the 
bank,  where  the  proposed  purchaser's  agree- 
ment and  Instructions  had  been  deposited, 
and  signed  the  escrow  instructions.  These 
instructions  provided  for  entirely  different 
terms  as  to  payment  of  the  purchase  price 
than  were  expressed  in  the  original  author- 
ization given  by  defendant  Mrs.  Moody  to 
the  agents.  This  agreement  of  the  purchaser, 
instead  of  providing  for  a  $9,000  cash  pay- 
ment, provided  for  only  $2,500  to  be  paid  in 
cash ;  the  remainder  was  to  be  secured  by 
various  mortgages.  The  escrow  instructions 
directed  the  holder  thereof  to  draw  the  in- 
struments required,  and  contained  the  fol- 
lowing clauses: 

"Buyer  is  to  have  possession  on  or  before  30 
days  from  date.  $500.00  commission  to  be  paid 
to  Hargrave  &  Whiteley  from  proceeds  of  es- 
crow when  /:ompIeted." 

As  far  as  the  record  shows,  the  escrow 
never  was  completed  by  either  of  the  parties. 
The  Moodys  refused  to  execute  a  deed,  and 
the  proposed  purchaser  apparently  made  no 
deposit  of  money  in  addition  to  the  $100 
which  she  left  at  the  time  she  signed  the  in- 
structions. The  evidence  does  not  show  that 
defendant  Mrs.  Moody  consented  to  the 
changed  terms  of  sale  as  they  were  stated  in 
the  escrow  instructions  different  from  those 
expressed  In  her  authorization  to  the  agents. 
She  did  not  sign  the  escrow  Instructions  and 
could  only  become  bound  upon  the  theory 
tliat  her  husband  was  authorized  as  her 
agent  to  change  those  terms.  There  is  no 
evidencie  that  she  did  in  any  way  either  orig- 
inally authorize,  or  afterward  ratify,  the  act 
of  the  husband.  Section  2310,  Civil  Code, 
provides,  referring  to  the  author!^  of  an 
agent: 

"Ratification  can  be  made  only  in  the  manner 
that  would  have  been  necessary  to  confer  an 
original  authority  for  the  act  ratified.    •    •    *  >• 

[1]  While  it  may  be  gathered  front  the 

testimony  that  there  was  some  conversation 
had  in  Mrs.  Moody's  presence  respecting  the 
reduction  in  the  price  from  $18,000  to  $17,- 
500,  there  is  nothing  at  ail  that  we  can  find 
which  tends  to  show  that  the  .  particular 
terms  of  payment  were  presented  to  the  wife 
before  the  signing  of  the  escrow  agreement, 
or  were  in  any  manner  agreed  to  by  her. 
The  plaintiffs  did  not  testify  that  the  changed 
terms  were  agreed  to  by  Mrs.  Moody ;  neith- 
er did  the  proposed  purchaser.  The  latter, 
referring  to  the  acts  performed  by  her  in 
attempting  to   close   the  transaction,   said: 

"I  did  not  see  Mr.  Moody  again  that  day,  but 
I  went  to  the  escrow  department  and  made  my 
offer." 

The  same  witness  testified  that  Mrs.  Moody 
objected  to  carrying  out  the  deal,  for  the 
reason  that  not  enough  cash  was  provided 
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to  be  paid.    We  think  that  It  was  dearly  her 
legal  right  so  to  do. 

[2]  It  Is  Insisted  nevertheless  that  defend- 
ant O.  J.  Moody  should  be  held  bound  to  pay 
the  commission,  notwithstanding  that  he 
had  not  given  a  written  authorization  to  the 
agents  as  required  to  create  a  valid  agency 
under  the  provisions  of  section  1624,  Civil 
Code.  It  Is  argued  that,  having  dealt  with 
the  agents  with  a  knowledge  of  their  employ- 
ment by  hl8  wife  and  the  terms  of  that  em- 
ployment, and  having  accepted  their  services 
and  signed  the  escrow  instructions  authoriz- 
ing the  payment  to  be  made  to  them  of  $500, 
be  became  bound  as  fully  as  though  he  had 
engaged  them  under  the  formality  of  the 
written  authorization  required  by  the  Code. 
As  we  have  seen.  In  order  to  make  a  ratifica- 
tion of  oral  authorization  sufficient  where  a 
writing  Is  originally  required,  the  manner 
of  authorization  must  be  equivalent  to  that 
which  would  have  been  necessary  to  confer 
the  original  authority.  Section  2310,  Civ. 
Code;  Lambert  v.  Gerner,  142  Gal.  399.1  And 
appellants  argue  that  the  expression  In 
the  escrow  InBtrnctions  furnished  sufficient 
confirmatory  evidence  to  establish  an  en- 
forceable contrtict  Among  other  cases  we 
are  dted  to  In  re  Balfour  &  Garrette,  14  Cal. 
App.  261,  111  Pac.  615.  In  that  case,  after 
services  of  the  agent  had  been  performed,  the 
vendors  wrote  a  letter  to  the  agents  which 
ocMitalned  the  espresslon: 

"We  have  agreed  to  pay  you  a  commission 
of  2%  per  cent,  on  same,  due  and  payable  when 
the  terms  and  conditions  of  the  various  eon- 
tracts  have  been  complied  with." 

That  expression  was  taken  to  Import  a 
present  agreement  to  pay  a  commission  up- 
on a  consideration  rendered.  The  material 
expression  contained  in  the  escrow  instruc- 
tions here  exhibited  constitutes  a  direction 
to  the  escrow  holder  to  pay  $500  "commis- 
sion" to  these  plaintiffs  "from  proceeds  of 
escrow  when  completed."  This  instruction 
was  'quite  different  from  an  unconditional 
acknowledgment  of  the  alleged  debt ;  it  rest- 
ed upon  a  condition,  to  vrit,  that  It  should 
be  paid  out  of  money  whldk  the  proposed 
vendee  should  deposit  when  the  escrow 
transaction  was  completed.  The  conditions 
authorizing  this  payment  to  be  made  never 
were  satisfied.  Mrs.  Moody  refused  to  make 
a  deed;  consequently  the  proposed  vendee 
Iterformed  no  act  further  In  the  completion 
of  her  part  of  the  escrow  transaction.  The 
case  is  closely  parallel  as  to  the  question  In- 
volved and  the  facta  respecting  the  commis- 
sion agreement  to  one  which  was  recentiy 
decided  by  this  court  and  to  which  we  now 
refer.  Irwin  et  al  v.  Kllmper  (Civil  No. 
3521)  205  Pac.  714,  filed  February  14,  1822. 

The  judgment  is  affirmed. 

We  concur:    OONBET,  P.  J.;    SHAW,  J. 


rS6  Idaho. 


STATE  ex  rel.  DAVIS  et  al.  v.  KINGSLEY, 

Soheol  District  Clerk,  et  al. 

(No.  3855.) 

(Supreme  Court  of  Idaho.    Match  20,  1022: ) 

1.  Schools  and  school  districts  9s»l46— laeligl* 
blllty  to  receive  annnlty  from  teaohera'  ro- 
tlrement  fund  sole  penalty  for  fallara  to  pay 
annual  due*. 

Ineligibility  to  receive  an  annuity  from  the 
teachers'  retirement  fund  is  the  sole  penalty 
provided  by  chapter  107  of  the  Session  Laws  of 
1921  for  failure  to  pay  the  annual  amount  pre- 
scribed by  the  statute,  and  the  collection  of 
such  amount  from  the  teacher*  cannot  be  en- 
forced, under  its  provisions. 

2.  Mandamas  ^=»79  —  Will  not  lie  to  eompel 
clerks  to  collect  from  teaohera  amount  for 
teachers'  retirement  funA, 

MandamoB  will  not  lie  to  compel  the  derks 
of  the  school  districts  to  collect  from  the  teach- 
ers the  amount  prescribed  by  said  statute. 

Original  proceeding  In  mandamus  by  the 
State,  on  the  relation  of  D.  W.  Davis,  in- 
dividually and  as  governor,  against  Charles 
S.  Kingsley,  Clerk  of  the  Independent  School 
District  No.  1  of  Boise  CII7,  Idaho,  and 
Lottie  M.  Gravely  and  others,  constituting 
the  Board  of  Trustees  of  said  District.  De- 
murrer to  the  petition  sustained,  and  ac- 
tion dismissed. 

Boy  L,  Black,  Atty.  Gen.,  and  Dean  DrlB- 
coU,  Asst  Atty.  Gen.,  for  plaintiffs.    ^ 

Henry  Z.  Johnson,  of  Boise,  for  defend* 
ants. 

McCarthy,  X  This  is  a  mandamus  pro- 
ceeding. Chapter  197  of  the  Session  Laws 
of  1921  provides  for  a  teachers'  retirement 
fund.  The  management  of  the  fund  Is  in- 
trusted to  a  board  of  five  members,  to  wit; 

"The  Governor,  who  shall  be  president  of  said 
board,  the  Attorney  General,  State  Superin- 
tendent of  Pnblic  Instruction  and  two  active 
teachers  of  Idaho  appointed  by  the  State  Super- 
intendent, said  appointments  to  be  confirmed 
by  the  other  two  members  of  the  Board  above 
provided."    Section  1. 

Section  8  provides: 

"It  is  hereby  made  the  duty  of  each  derk 
of  each  school  district  in  the  state  of  Idaho 
to  coUect  from  the  teacher  or  teachers  of  said 
district  the  second  Tuesday  in  November  in 
each  and  every  year  one-half  of  one  per  cent. 
of  the  annual  salary  of  said  teacher  or  teach> 
ers  according  to  the  contract  of  said  teacher  or 
teachers  with  said  district  Thia  money  collect- 
ed by  the  derk  shall  be  forwarded  to  the  couQtjr 
superintendent  of  the  county  in  which  said 
district  lies.  The  county  superintendent  shall 
transmit  said  money  collected  to  the  board  of 
the  teachers'  retirement  fund  to  be  placed  in 
the  state  treasury.  There  may  be  added  to 
this  fund  all  money  and  properties  received  by 
donations,  gifts,  legades,  bequests,  devise,  ot 


As>For  other  ease*  s«* 


■am*  topic  and  KBY-NUMBER  In  all  K«]r-Niimb«rwl  DIgeiti  and  Index* 
•TSPao.  a. 


Digitized  by 


Google 


Idi;bo) 


BELLEVUE  STATE  BANK  v.  LILYA 
(JOS  P.) 


893 


otherwise,  tor  or  on  account  of  the  fund,  and 
all  interest  oo  the  investment" 

Secti<»  8  provides: 

"Any  teacher  who  shall  hare  taught  for  a 
period  of  twenty-five  years,  fifteen  years  of 
which  time  shall  have  been  in  the  State  of  Ida- 
ho, and  five  of  said  fifteen  years  shall  be  for 
a  consecutive  period,  unless  said  teacher  be- 
comes bodily  disabled  while  in  service,  or  one 
or  more  years  of  said  five  years  is  spent  in  a 
Normal  or  Teachers'  College:  Provided  such 
teacher  shall  have  attained  the  age  of  fifty 
years  in  the  case  of  females  and  fifty-five  years 
in  the  case  of  males,  may  be  retired  at  his 
or  her  request  from  teaching  and  shall  there- 
after receive  an  annuity  out  of  said  retirement 
fund  of  seven  hundred  dollars  ($700.00)  per 
year,  which  annuity  shall  be  paid  in  quarterly 
payments  on  January  1st,  April  1st,  July  Ist 
and  October  1st  of  each  and  every  year." 

Section  12  provides: 

"The  word  'teacher'  or  teachers,'  as  used 
herein,  shall  include  any  male  or  female 
teacher,  principal,  supervisor,  professor,  super- 
vising principal  or  superintendent  who  shall 
have  taught  or  shall  teach  in  the  public  schools 
of  the  state  of  Idaho,  or  any  state  educational 
instltntion  owned  and  conducted  by  the  state  of 
Idaho,  and  any  state,  county  or  city  superin- 
tendent of  public  instruction  or  corresponding 
officer  for  state  educational  work  and  any  dep- 
uty or  assistant  superintendent  of  public  in- 
struction or  corresponding  officer  of  the  state 
of  Idaho,  and  has  such  other  qualifications  as 
is  by  this  act  required  for  eligibility  to  partic- 
ipate in  this  fund:  Provided,  such  teacher  or 
officer  for  educational  worlc  shall  have  paid  his 
or  her  one-half  of  one  per  cent,  of  their  an- 
nual salary.  It  at  any  time  a  teacher  tails  to 
pay  one-half  of  one  per  cent,  of  such  annual 
■alary  such  teacher  becomes  ineligible  to  any 
portion  of  said  fund  until  all  bade  payments 
are  met  and  said  party  is  declared  an  eligible 
member  by  said  board.    •    ♦    •  " 

This  action  is  brought  by  petitioners,  as 
members  of  the  board  of  the  teacliers'  re- 
tirement fond,  against  defendants,  who  are 
respectively  the  d^-k  of  Independent  School 
District  No.  1  of  Boise  City,  Idaho,  and  the 
members  of  its  board  of  trustees.  Petition- 
ers allege  that  they  have  demanded  of  de- 
fendants that  they  collect  from  the  teachers 
In  said  district  the  amounts  called  for  by 
the  statute,  or  deduct  said  amounts  from 
tbelr  salaries,  and  that  defendants  have  re- 
fused to  comply  with  this  demand.  An  al- 
ternative writ  of  mandate  was  Issued  out  of 
this  conrt,  and,  on  the  return  day,  defend- 
ants filed  a  demurrer  to  the  petition. 

[1]  The  first  question  raised  by  the  de- 
murrer is:  Does  the  statute  create  a  bind- 
ing obligation  to  pay  on  the  pnrt  of  the 
teachers,  which  can  be  enforced  liy  the  de- 
fendants? Nowhere  does  it  expressly  pro- 
vide that  the  teachers  must  pay.  It  does 
not  provide  any  machinery  or  method  to  en- 
force   the    collection.     Petitioners    suggest'  enta. 


that  the  respective  school  districts  deduct 
the  amount  from  the  salary  before  paying  It. 
This  la  the  method  expressly  provided  for  In 
most  of  the  teachers'  pension  statutes  In 
this  cotmtry.  Ours  does  not  empower  the 
school  districts  to  make  such  deduction. 
Considering  the  statute  as  a  whole,  neither 
a  binding  obligation  on  the  teachers  to  pay, 
nor  power  on  the  part  of  the  cleric  to  en- 
force collection,  can  be  fairly  implied.  Sec- 
tion 12  provides  that  failure  to  make  the  re- 
quired payments  renders  a  teacher  ineligible 
to  participate  in  the  fund  until  all  back  pay- 
ments are  met  This  is  the  only  method 
provided  of  requiring  the  teachers  to  pay. 
It  Is  the  only  penalty  provided  In  case  they 
do  not  pay.  We  conclude  that  this  method 
and  penalty  are  exclusive.  The  statute  does 
not  empovwer  the  board  or  clerk  tu  enforce 
collection.  It  simply  makes  contribution  to 
the  fund  a  condition  precedent  to  the  right 
to  participate  In  It 

[2]  It  is  unnecessary  to  pass  upon  other 
questions  raised  by  the  demurrer.  As  the! 
statute  does  not  empower  tbe  defendants  to 
enforce  the  collection,  a  writ  of  mandamus 
should  not  Issue.  Defendants'  demurrer  to 
the  petition  Is  sustained,  the  alternative 
writ  Is  quashed,  and  the  action  dismissed, 
with  costs  to  defendants. 

RICE,  0.  J.,  and  BUDGE,  DCNN,  and 
I<EE,  JJ.,  concur. 


(3S  laaho,  270) 

BELLEVUE  STATE  BANK  V.  LILYA  •(  MX. 

(No.   3568.) 

(Supreme  Court  of  Idaho.    March  20,  1922.) 

1.  Attachment    «=>92— Affidavit    mast    comply 
with  reqalremeiita  of  statute. 

In  order  to  authorize  issuance  of  a  writ  of 
attachment^  there  must  be  filed  with  the.  clerk 
by  or  on  behalf  of  plaintiff  an  affidavit  con- 
forming substantially  to  the  requirements  of 
C.  S.  i  6780;  otherwise  on  motion  of  defendant 
the  writ  will  be  discharged. 

2.  Statutes    ®=>263— Retrospaotlve    sffeot   will 
■ot  be  given  unless  legislative  Intent  appears. 

Retrospective  effect  will  not  be  given  to 
a  statute  unless  it  appears  that  it  was  tbe  in- 
tent of  sn^  legislation  that  it  should  have  such 
effect 

Aiveal  from  District  Court,  Blaine  G^un- 
ty;    H.  F.  Ensign,  Judge. 

Action  I^  tbe  Bellevue  State  Bank  against 
Christian  LUya  and  wife.  From  an  order 
sustaining  a  motion  to  dissolve  an  attach- 
ment tbe  plaintiff  appeals.    AfBrmed. 

J.  G.  Hedrick,  of  Halley,  and  B.  W.  OK>en- 
bPim,  of  Boise,  for  appellant 
Augel  4  Bresnahan,  of  Halley,  for  respond- 
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DUNN,  J.  Defendants  moved  to  dissolve 
the  attacbment  In  this  case  on  the  ground, 

"(1)  •  »  •  That  said  affidavit  does  not 
sitow  that  the  alleged  indebtednees  haa  not  been 
secured  by  any  lien  upon  real  or  personal  prop- 
erty; that  said  affidavit  does  not  show  that  the 
alleged  indebtedness  has  not  been  secured  by 
any  pledge  of  personal  property;  that  said  affi- 
davit does  not  show  that  the  alleged  indebted- 
ness has  not  been  secnred  by  any  mortgage 
upon  real  or  personal  property. 

"(2)  That  said  writ  of  attachment  was  ir- 
regnlarly  and  improperly  issued,  in  this,  to  wit, 
that  said  affidavit  alleges  that  a  part  of  said 
indebtedness  'was  secured  by  chattel  mortgages 
but  that  the  security  for  the  same  became 
worthless,'  and  said  affidavit  fails  to  show  that 
such  security  has,  without  any  act  of  the  plain- 
tiff, or  the  person  to  whom  the  security  was 
given,  become  valueless,  as  required  by  the 
provisions  of  section  6780  of  the  Compiled 
Statutes  of  Idaho." 

The  trial  court  made  an  order  dlsBolvlng 
said  attachment,  from  which  plaintltf  ap- 
pealed. 

Tbe  affidavit  for  attacbment  filed  by  appel- 
lant alleged — 

An  indebtedness  "upon  three  promissory 
notes,  for  $326,  $81.35,  and  $20,  respectively, 
besides  interest  and  costs. 

"That  the  notes  for  $325  and  $81.35  were 
secured  by  chattel  mortgages,  but  that  the 
security  for  the  same  became  worthless;  and 
that  the  same  is  now  due,  and  that  the  payment 
of  the  same  is  not  secured  by  any  mortgage,  lien 
or  pledge  npon  real  or  personal  property,  or 
any  pledge  of  personal  property.  And  that  the 
attachment  is  not  sought,  and  the  action  is  not 
prosecuted  to  hinder,  delay  or  defraud  any  cred- 
itor of  the  defendant'* 

[1]  It  Is  clear  from  an  examination  of  this 
affidavit  that,  under  the  decisions  of  this 
court,  it  is  insufficient  to  authorize  the  issu- 
ance of  the  writ.  While  it  admits  that  two 
of  the  notes  were  secured  by  chattel  mort- 
gages, it  Is  silent  as  to  whether  there  Is  se- 
curity of  any  kind  for  the  other  note. 

"While  admitting  that  security  by  way  of 
chattel  mortgage  had  been  given  for  two  of 
the  notes,  the  affidavit  does  not  negative  the 
fact  that  the  other  kinds  of  seciurity  men- 
tioned in  the  statute  may  also  have  been 
given. 

The  simple  statement  that  the  security  giv- 
en has  become  worthless  is  insufficient  with- 
out the  statement  required  by  the  statute  (0. 
S.  f  6780)  that  it  has  become  so  "without  any 
act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given."  Murphy  r.  Mon- 
tandon,  8  Idaho  (Hash.)  325,  29  Pac  851,  35 
Am.  St  Rep.  279;  Knutsen  v.  Phillips^  16 
Idaho,  267,  101  Pac.  696. 

[2]  Counsel  for  appellant  suggest  that,  in- 
asmuch as  the  Legislature  has  amended  the 
statute  BO  as  to  allow  amendment  of  the  affi- 
davit for  attachment  when  a  motion  to  dls-, 


solve  has  been  made,  the  court,  in  the  inter- 
est of  Justice,  should  give  the  appellant  the 
benefit  of  said  amendment  and  remand  the 
case  with  directions  to  permit  the  appellant 
to  amend  its  affidavit  This  we  have  no  ri^t 
to  do.  The  order  complained  of  was  made 
more  than  a  year  before  the  amendment  took 
effect.  Ttie  statute  prescribes  certain  require- 
ments that  must  be  met  at  or  before  the 
hearing  of  the  motion  to  discharge  the  at- 
tachment U  such  motion  Is  to  be  defeated. 
It  contains  nothing  that  could  be  construed 
as  authorizing  this  court  or  the  district  court 
to  extend  its  provisions  to  cases  already  de- 
cided in  the  district  court  before  the  amend- 
ment took  effect.  This  court  has  held  tliat 
retrospective  effect  will  not  be  given  to  a 
statute  unless  it  appears  that  the  statute  was 
Intended  to  have  such  effect  Lawrence  v. 
Defenbacfa,  23  Idaho,  78,  128  Pac.  81,  citing 
2  Sutherland  <Hi  Statutory  Construction  (2d 
Ed.)  8  641. 

The  order  of  the  trial  court  dissolving  the 
attachment  Is  affirmed,  with  costs  to  reepoad- 
oit. 

RICB,  O.  J.,  and  BUDOB,  itCcOABTHr, 
and  LBE;  JJ.,  concur. 


<3S  I<Uho.  273) 
KELLAR  V.  8PR0AT  at  al.     (No.  3548.) 

(Supreme  Ck>nrt  of  Idaho.    March  24,  1922.) 

1.  Pleailing  «=>433(3)— Defeotlv*  altegatloa  of 
a  good  oausa  will  support  a  Judgment  ia  tha 
absence  of  demurrer. 

A  defective  allegation  of  a  good  cause  of 
action  is  sufficient  to  support  a  judgment  in  the 
absence  of  a  demurrer  directed  to  the  defective 
portion  thereof. 

2.  Damages  «s>ll2,  174(3)— Evidence  «=3474 
(19)— The  measure  of  'damages  for  dostruo- 
tloR  of  herbago,  grass,  and  pasturage  is  ttio 
value  of  the  orops  at  time  of  dastmction;  and 
the  owner  is  gonsraliy  qualified  to  tostify  of 
value. 

In  an  action  for  damages  sustained  by  rea- 
son of  the  destruction  of  herbage,  grass,  and 
pasturage  upon  plaintiff's  lands,  the  measure  of 
damages  is  the  value  of  the  crops  at  the  time  of 
their  destruction.  Evidence  of  facts  or  cir- 
cumstances which  disclose  the  uses  for  which 
the  crops  would  have  been  most  profitable,  and 
tending  to  show  their  value,  is  properly  admis- 
sible. 

Appeal  from  District  Court,  Ada  Coontf ; 
(Tharles  F.  Reddocb,  Judge. 

Action  by  John  B.  Kellar  against  Hugh 
Sproat  and  another.  Verdict  and  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Elliott  &  Healy,  of  Boise,  for  appellants. 
Harry  L.  Fisher,  of  Boiae^  for  respondent 
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RICE,  C  J.  This  action  was  brought  by 
respondent  to  recover  damages  from  appel- 
lants upon  two  causes  of  action.  The  ver- 
dict <rf  the  jury  on  the  first  cause  of  action 
was  In  favor  of  appellants,  and  it  Is  not  in- 
volved in  this  appeal.  The  second  cause  of 
action  is  based  upon  the  claim  that  vegeta- 
tion, pasturage,  and  grasses  on  lands  belong- 
ing to  or  in  posession  of  respondent  were  in- 
jured and  destroyed  by  the  trespass  of  sheep 
of  appellants  during  the  season  of  1018.  V\y- 
on  the  second  cause  of  action,  the  Jury  re- 
turned a  verdict  for  respondent  in  the 
amount  of  $115.  The  appeal  is  from  the 
Judgment  in  favor  of  respondent  for  this 
amount 

[1]  It  is  first  contended  by  appellants  that 
the  court  erred  in  admitting  evidence  of 
trespass  upon  or  damage  to  land  not  al- 
leged in  the  complaint  to  have  been  owned 
by  respondent .  or  in  his  possession  at  the 
time  of  the  alleged  trespass.  This  objection 
of  appellants  relates  to  the  E.  %,  N.  E.  %, 
of  Sec.  26,  Tp.  2  N.,  R.  3  B.  B.  M.,  Ada 
county.  The  complaint  alleges  that  respond- 
ent was  the  owner  and  in  possession  of  cer- 
tain described  lands,  not  Including  the  above- 
mentioned  tract.  In  a  paragraph  following 
the  description  thus  given,  respondent  alleges 
that  ai^llants — 

"Drove  said  bands  or  flocks  of  sheep  of  about 
6,000  in  number  upon  the  lands  of  the  plaintiff 
hereinafter  described.  *  •  ♦  The  actual  por- 
tions of  the  hereinbefore  described  premises  so 
trespassed  upon  as  nearly  as  plaintiff  is  able 
to  state  are  as  follows:  •  •  •  S.  %  of  the 
S.  B.  %  of  the  N.  E.  %  in  section  26.   •   •   •  » 

It  appears  tliat  the  evidence  of  the  tres- 
pass of  the  sheep,  so  far  as  the  80  acres  in 
question  are  concerned,  was  confined  to  the 
portion   thereof  last  above  described. 

The  foregoing  is  a  defective  allegation  of 
ownership  and  x>osse86ion,  but  it  is  suffi- 
cient to  support  the  judgment.  Newport  Wa- 
ter Co.  V.  Kellogg,  31  Idaho,  674,  174  Pac. 
602.  The  demurrer  to  the  complaint  did 
not  allege  that  it  was  unintelligible  or  un- 
certain as  to  the  ownership  or  right  to  pos- 
ses-sion  of  the  portion  of  the  80  acres  above 
referred  to. 

[2]  It  is  next  contended  that  the  court 
erred  in  the  admission  of  evidence  offered 
for  the  purpose  of  proving  damage  alleged 
to  have  been  done  by  appellants'  sheep.  This 
specification  is  too  general  to  call  for  con- 
Bideratl<ni.  From  the  brief,  hioweveiv  it 
would  appear  that  the  evidence  objected  to 
consisted  of  testimony  to  the  eCtect  that 
respondent  was  permitted  to  show  the  num- 
ber of  head  of  stock  he  owned  at  the  time, 
and  that  he  was  compelled  to  herd  his  cat- 
tle during  the  season  on  account  of  the  de- 
struction of  the  grass.  It  is  claimed  ab^o 
that  respondent  was  permitted  to  give  his 
opinion  as  to  the  value  of  the  pasturage  to 
blm  during  the  season  of  1818.    It  was  not 


error  to  permit  respondent  to  show  the  num- 
ber of  head  of  stock  he  owned,  or  that  he  was 
compelled  to  herd  bis  cattle  during  the  siea- 
son  on  account  of  the  destruction  of  his 
grass.  Boggs  v.  SeaweU,  34  Idaho,  — ,  205 
Pac.  262 ;  Hanson  v.  Sea  well,  34  Idaho,  — , 
204  Pac.  660. 

As  to  the  evidence  of  value  objected  to,  tbe 
record  is  as  follows: 

"Q.  From  your  knowledge  of  stock 'and  your 
general  experience  during  your  life,  and  par- 
ticularly in  this  locality,  can  you  say  what  that 
pasturage  was  worth  for  pasturage  purposes 
to  you  or  to  any  other  person  who  had  a  like 
number  of  cattle  in  that  community  in  the  year 
1018? 

"Mr.  Healy:  Objected  to  as  irrelevant,  in- 
competent, and  immaterial,  calling  for  a  con- 
clusion of  the  witness  and  not  the  proper  meth- 
od of  proving  damages. 

"The  Court:    Objection  overruled. 

"Mr.  Healy:  And  for  the  further  reason  no 
foundation  has  been  laid. 

"The  Court:   Overruled. 

"A.  Why,  it  is  easily  worth  a  dollar  an  acre 
to  a  man  that  had  pasture  there  any  time  that 
year." 

We  do  not  think  the  admission  of  the  tes- 
timony was  error.  The  question  was  perhaps 
not  well  framed,  but  was  not  confined  to  the 
value  to  respondent  alone.  Testimony  as  to 
value  is  generally  required  to  be  given  by 
experts.  It  is  not  objectionable  because  it 
calls,  for  the  (pinion  of  the  witness.  The 
owner  of  chattels,  including  crops,  whether 
standing  or  severed,  is  generally,  if  not  al- 
ways, qualified  to  give  evidence  as  to  value. 
Rankin  v.  Caldwell,  15  Idaho,  62S,  99  Fac. 
108.. 

The  same  objection  is  taken  to  a  similar 
question  propounded  to  Sullivan,  witness  for 
respondent  The  qualification  of  this  witness 
to  answer  had  been  shown  to  the  satisfaction 
of  the  trial  judge,  and  we  think  the  objec- 
tion on  the  ground  that  he  had  not  shown 
himself  qualified  was  not  well  taken.  Austin 
v.  Brown  Bros.,  30  Idaho,  167,  164  Pac.  95; 
Carscallen  v.  Ceeur  d'Alene,  etc.,  Transp.  Co., 
15  Idaho,  444,  98  Pac.  622,  16  Ann.  Caa.  644. 
The  witness  answered: 

"A.  Ought  to  be  worth,  the  way  I  got  it  fixed, 
worth  $15  a  head  for  the  year. 

"Q.  For  the  season  you  mean? 

"A.  Well,  yes;  for  the  season— for  the  sum- 
mer, you  know." 

The  court  denied  the  motion  to  strike 
out  the  answer  as  not  responsive  to  the  ques- 
tion. While  the  answer  was  not  strictly  re- 
sponsive, it  cannot  be  said  that  reversible 
error  was  committed  in  denying  the  motion 
to  strike.  See  Rlsse  r.  Collins,  12  Idaho,  689, 
87  Pac.  1006. 

EHnally  it  is  urged  that  the  evidence  la 
insufficient  to  justify  the  verdict  of  the  jury, 
in  that  the  testimony  as  to  the  areas  grazed 
over  by  the  sheep  of  the  appellants  and  as 
to  the  character  of  the  Injury  was  so  vague 
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and  general  as  to  afford  no  basis  for  a  money 
lodgment. 

We  think,  however,  there  Is  In  the  tecori 
sufficient  evidence  to  sostaln  the  verdict  of 
the  Jiiry. 

The  Judgment  Is  affirmed.  Costs  to  re- 
spondent. 

BDDGBt  DUNN,  and  LBBk  JJ.,  concur. 


(2S  N.  M.  &») 

TIMM  et  al.  v.  WHITE  at  at.    (No.  2541.) 

(Supreme  Court  of  New  Mexico.    Jan.  5,  1^2. 
Rehearing  Denied  April  26,  1922.) 

f8fUahu$  by  tie  Court.) 

1.  Appoai  and  arror  «=>55S— Court's  actloa  on 
merits  will  not  be  reviewed  where  bin  of  ax- 
oeptions  Is  stricken. 

The  action  of  the  trial  court  on  the  merits 
cannot  be  reviewed,  where  the  bill  of  exceptions 
has  been  stridden. 

2.  QuMIno  title  «s>34(l),  44(3)— Complaint 
and  proof  held  to  show  damages  saffloiently 
to  warrant  itamagea  for  fraud  In  obtaining 
oil  leases. 

Ckimplaint  and  proof  held  to  warrant  Judg- 
ment for  damages. 

3.  Quieting  title  «s>30(l)— Plaintiffs  held  real 
parties  In  Interest  as  to  recovery  of  damages 
for  fraud  In  obtaining  oil  leasee. 

Under  facts  stated,  held  that  plaintUfs  were 
real  parties  in  interest 

Appeal  from  District  Court,  De  Bacu 
County;   Brlce,  Judge. 

Suit  by  H.  F.  Tlmm  and  another  against 
John  F.  White  and  others.  EVom  a  decree 
refusing  to  cancel  oil  leases  but  giving  a 
Judgment  against  the  defendant  White,  the 
plaintiffs  appeal,  and  the  defendant  White 
also  appeals.  Judgment  affirmed  as  to  all 
parties. 

See,  also,  196  Pac.  173;   199  Pac.  904. 

F.  Faircloth,  of  Santa  Rosa,  and  Patton 
&  Hatch,  of  Ciovls,  for  appellants. 

Chas.  F.  Fishback  and  Harold  N.  Nuzum, 
both. of  Ft  Sumner,  for  appellees. 

DAVIS,  J.  The  purpose  of  this  suit  was 
to  cancel  two  oil  leases  executed  by  H.  F. 
Timm  and  wife  upon  320  acres  of  land  In 
Guadalupe  county.  The  name  of  John  F. 
White  appeared  as  original  lessee — Earlck- 
son,  Awald,  and  Glen  are  his  assignees.  The 
theory  of  the  complaint  was  that  the  leases 
were  made  to  the  Carter  Oil  Company,  and 
that  John  F.  White  without  authority  al- 
tered the  leases  by  substituting  his  own 
name  as  lessee  In  place  of  the  company's. 


The  court  found  Chat  the  leases  were  ex- 
ecuted with  the  name  of  the  lessee  not  stat- 
ed, but  left  In  blank,  under  the  agreement 
with  White  that  the  lessee  Should  be  tb« 
Carter  Oil  Company,  but  that  White,  to 
whom  the  Incomplete  leases  were  delivered 
wrote  ta  his  own  name  as  lessee,  contrary 
to  the  understanding.  It  forth^  found  that 
the  assignees  Earlckson,  Await,  and  Glen 
purchased  the  leases  for  a  valuable  consid- 
eration, and  had  no  knowledge  of  the  mah- 
ner  In  which  they  were  acquired.  A  decree 
was  entered,  refusing  to  cancel  the  isases  as 
against  the  bona  fide  holders,  but  giving 
Judgment  against  White  for  $500  damages. 

ri]  H.  F.  Tlmm  and  Pat  Tlmm,  plaintiffs 
below,  appealed  from  the  refusal  of  the 
court  to  cancel  the  leases.  Upon  their  ap- 
peal the  bill  of  exceptions  was  stricken  from 
the  record,  because  it  failed  to  show  the  giv- 
ing of  the  statutory  notice  to  appellee  of  Its 
settling  and  signing.  The  evidence  In  the 
case,  therefore,  not  being  before  us,  we  are 
unable  to  review  the  action  of  the  court  in 
refusing  cancellation  of  the  leases,  and  the 
Judgment  In  this  respect  must  be  affirmed 
for  this  reason.  First  National  Bank  r. 
Staley,  26  N.  M.  650,  195  Pac.  614. 

[2]  John  F.  White  appealed  from  the  de- 
cree in  so  far  as  it  gave  Judgment  against 
him  for  damages,  and  in  this  respect  the  bill 
of  exceptions  is  before  ns.  The  assignments 
of  error,  as  summarized  In  appellant's  brief, 
are  that  there  was  no  sufficient  allegation 
In  the  complaint  or  proof  on  the  trial  as  to 
damages,  and  that  plaintiffs  were  not  the 
real  parties  in  interest. 

The  complaint  alleged  that  the  leases, 
which  the  district  court  found  to  be  fraudu- 
lent, clouded  the  title  to  the  land,  and  hin- 
dered, delayed,  and  prevented  the  securing 
of  the  beneilts  of  the  oil  and  gas  rights,  and 
that  the  damage  so  resulting  was  the  sum  of 
$1)00.  Judgment  for  that  amount  was  asked. 
Tlic  assignment  of  error  based  upon  the  la<^ 
of  such  allegations  is  therefore  not  sustain- 
ed by  the  facts. 

One  of  the  plalntUIs  testified  that,  owing 
to  the  recording  of  the  leases  in  which 
White's  name  appeared  as  lessee,  he  had  not 
been  able  to  make  other  leases  and  get  the 
full  rental  values.  He  also  testified  that 
the  rental  value  was  from  $2  to  $5  an  acre, 
$2  an  acre  at  least  Objection  was  made 
that  the  witness  was  not  qualified  as  to  val- 
ues, and  when  his  attorney  was  proceeding 
to  qualify  him  in  this  respect  the  further  ob- 
jection was  made  that,  "The  lease  In  evi- 
dence shows  what  he  considered  the  rental 
value  at  the  time  it  was  made."  The  ques- 
tion was  then  asked:  "That  is  $2  i)er  acre. 
Is  It?"  which  was  answered,  "Tee,  sir." 
Since  the  leases  covered  320  acres,  a  rental 
value  of  $2  an  acre  would  more  than  Justi- 
fy $500  damages  allowed  by  the  conrt 
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[3]  The  contention  that  plaintiffs  below 
were  not  the  real  parties  In  Interest  Is  based 
npon  the  fact  that  after  the  making  of  the 
leases  which  plain tUts  sought  to  cancel  in 
this  proceeding  they  executed  another  up- 
on the  same  property  to  another  lessee.  Ai)- 
pellant  argues  that  this  lessee,  not  appel- 
lees, is  the  real  party  In  interest,  on  the 
theory  that  the  cancellation  of  the  prior 
leases  would  be  for  its  benefit,  not  for  the 
benefit  of  appellees.  We  cannot  follow  this 
argument  The  feature  of  the  judgment 
now  under  consideration,  and  the  only  por- 
tion appealed  from  by  appellant  White,  is 
the  awarding  of  damages  against  him.  This 
award  is  in  favor  of  H.  F.  Timm  and  Pat 
Timm.  The  subsequent  lessee  can  obtain  no 
portion  of  it,  and  is  not  concerned  with  it. 
Since  they  were  plaintiffs  below,  demanded 
the  damages  in  their  complaint,  obtained 
judgment  in  their  favor,  and  will  receive  the 
money  when  collected,  we  are  unable  to  com- 
prehend an  argument  that  they  are  not  the 
real  parties  in  Interest. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed  as  to  all  the  parties;  and.  It  Is 
so  ordered. 

RAYNOLDS.  0.  J^  and  PARKER,  J.,  oon- 
eur. 


(28  N.  M.  62) 

LOPEZ  et  al.  v.  LOPEZ. 

STATE  ex  rel.  LOPEZ  et  al.  v.  MAES  et  at. 

(No8.  2664,  2665.) 

(Supreme  Court  of  New  Mexico.    Feb.  22, 1922. 
Rehearing  Denied  April  28,  1922.) 

(Syllalut  hv  the  Court.) 

1.  Guardian  and  ward  ^=>l 82(6)— Findings  as 
to  loss  of  sheep  and  credits  tfue  to  guardian 
held  supported  by  substantial  evidence;  evl- 
denee  held  to  sostaln  flniNna  against  geard- 
Ian  for  rent. 

Findings  of  the  trial  court  held  to  be  sup- 
ported b;  substantial  evidence. 

f Additional  Syllalu*  Iv  Editorial  Staff.) 

2.  Guardian  and  ward  (Si=»l82(6)  —  Where 
guardian  failed  to  account  for  sheep,  his  de- 
fendant's surety  alleging  their  loss  must  bear 
burden  of  showing  how  many  sheep  died. 

In  an  action  on  a  guardian's  bond,  it  being 
admitted  that  the  guardian  received  a  certain 
number  of  his  ward's  sheep,  his  duty  to  account 
for  that  number  of  sheep  either  in  kind  or 
value  immediately  arose,  and  when  he  was  able 
to  produce  neither  the  sheep  nor  assets  repre- 
senting their  value,  and  his  surety  alleged  that 
the  shortage  consisted  of  sheep  that  were  lost, 
it  was  incumbent  upon  the  surety  to  show  how 
many  died,  and  not  that  an  indefinite  number 
did,  where  otherwise  he  has  not  accounted  for 
nor  furnished  necessary  data  for  such  allow- 
ance. 


LOPEZ  897 

P.) 

Appeal  from  District  Court,  Colfax  Coun- 
ty;  JMb,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  Manuellta  liopez,  as  guardian  of  the  per- 
sons and  property  of  Onofre  Lopez  and  oth- 
ers, against  Olodoveo  Lope:;,  and  also  by  the 
State,  on  the  relation  of  Eleuto  Lopez  and 
another,  against  Luciano  Maes,  Clodoveo  Lo- 
pez, and  Juan  F.  TrujiUo,  as  administrator 
of  the  estate  of  Juan  B.  Loipez,  deceased. 
From  the  judgment  therein,  the  defendant 
Clodoveo  Lopez  appeals.    AfSrmed. 

Voorhees  &  Voorhees,  of  Raton,  for  appel- 
lant. 
H.  M.  Rodrick,  <rf  Raton,  for  appellees. 

DAVIS,  J.  In  1918  Luciano  Maes  was  ap- 
pointed guardian  for  certain  minor  children 
and  took  the  management  of  property  be- 
longing to  them  consisting  principally  of 
sheep.  In  1920  he  absconded  without  ac- 
counting for  to©  property. 

Appellant  is  one  of  the  sureties  on  his  bond 
as  guardian,  and  these  proceedings  were 
commenced  against  her  to  compel  an  ac- 
counting and  for  judgment  tn  the  amount 
fotmd  due.  A  statement  of  account  was  filed 
In  the  trial  court  by  which  the  receipt  of 
the  sheep  was  admitted,  but  claimed  credit 
for  67  head  that  were  lost  in  1918  because  of 
storms  and  loco  poisoning,  and  for  381  lost 
in  1919  from  the  same  causes.  Credits  were 
also  claimed  in  a  considerable  amount  for  ex- 
penditures in  the  support  of  the  minors. 
Counsel  for  appellee  throughout  the  trial 
maintained  the  position  that  appellant  was 
not  entitled  to  credit  for  the  1919  losses,  on 
the  ground  that  It  was  the  duty  of  the  guar- 
dian to  dispose  of  the  sheep  within  a  rea- 
sonable time  after  he  received  them  and  cer- 
tainly during  the  year  1918,  and  that,  not 
having  done  so,  be  became  engaged  in  busi- 
ness for  himself  and  bound  to  account  fo; 
the  then  value  of  the  sheep.  The  trial  court 
although  overruling  the  objections  made  b' 
the  testimony  offered  in  support  of  thes* 
losses,  reconstructed  the  account  by  charg- 
ing the  guardian  with  the  value  of  all  the 
sheep  received  and  allowing  no  credits  for 
sheep  lost,  or  for  amounts  expended  for 
maintenance  of  the  minors. 

Appellee  adheres  to  his  position  in  the  trial 
court,  and  also  contends  that  there  was  no 
sulScient  proof  either  of  the  losses  nor  of 
the  amounts  expended  in  maintenance. 

[1,  2]  It  being  admitted  that  the  guardian 
received  a  certain  number  of  sheep  belonging 
to  his  wards,  his  duty  to  account  for  this 
number,  either  in  kind  or  in  value,  imme- 
diately arose.  When  called  upon  to  account, 
he  was  able  to  produce  neither  sheep  nor 
other  assets  representing  their  value.  To 
explain  this  shortage  his  surety  alleged  that 
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448  bead  were  lost  Wbatever  the  rale  of 
law  as  to  tbe  degree  of  care  required  of  a 
gnardlan,  as  to  bis  duty  to  dispose  of  such 
property  wltbin  a  reasonable  time,  and  as 
to  bis  responsibility  for  losses,  it  is  certainly 
essential  to  a  claim  for  loss  tbat  be  sbow 
tbat  the  losses  actually  happened.  He  must 
^  furnish  the  facts  upon  which  the  law  will 
operate.  Appellant  failed  to  fnmlsh  the 
necessary  proof.  It  is  true  tbat  witnesses 
testified  thbt  there  were  severe  storms  dur- 
ing the  period,  that  there  were  losses  among 
other  sheep  men,  and  tbat  the  guardian  suf- 
fered heavy  loss  in  bis  flocks.  But  no  at- 
tempt whatever  was  made  to  show  the  actual 
number  lost  or  even  to  approximate  it.  Tes- 
timony to  the  effect  that  many  of  the  sheep 
died  did  not  aid  the  court  in  determining  the 
number  with  which  the  guardian  should  be 
credited,  assuming  that  he  was  entitled  to' a 
credit  at  all  It  was  incumbent  upon  him  to 
sbow  bow  many  sheep  died,  not  tbat  an  in- 
definite number  did,  for  otherwise  be  has 
not  accounted  nor  furnished  the  trial  court 
nor  this  court  with  the  necessary  data  ap<Hi 
which  to  base  such  an  allowance. 

'Hiere  Is  the  same  answer  to  the  argument 
of  appellant  tbat  credit  should  have  been 
given  for  the  amount  expended  In  the  run- 
ning of  the  sheep,  payment  of  taxes  and  sup- 
port of  the  minors,  and  some  compensation 
allowed  for  himself.  There  was  no  proof  on 
which  such  allowances  could  be  based.  There 
was  some  evidence  of  amounts  expended  by 
the  guardian  during  the  period,  but  no  show- 
ing as  to  what  portion  of  the  amount  went 
to  purposes  for  which  the  guardian  would  be 
entitled  to  credit  Obviously,  the  burden  of 
proof  in  this  regard  was  upon  him.  He 
failed'  to  maintain  it 

Appellant  further  contends  that  there  was 
not  proper  proof  of  the  value  adopted  by  the 
court  for  the  sheep  charged  against  the 
guardian.  An  examination  of  the  record, 
however,  discloses  definite  proof  by  compe- 
tent witnesses  who  saw  the  sheep  and  tes- 
tified to  this  value. 

Appellant  objects  to  a  charge  of  $S0  as  rent 
for  real  estate  belonging  to  the  wards,  claim- 
ing tbat  the  land  was  used  for  pasturing  the 
sheep  of  the  wards.  While  this  is  true  in 
part.  It  is  also  true  tbat  the  guardian  used 
the  property  for  his  own  purposes,  as  a  resi- 
dence for  himself  and  bis  family.  The  tes- 
timony was  tbat  its  rental  value  was  $50  a 
year,  and  the  guardian  occupied  it  for  about 
two  years.  The  charge  of  one  year's  rent 
against  him  was  not  improper. 

For  the  reasons  stated,  the  judgment  Is 
affirmed,  and  it  is  so  ordered. 

BAYNOIiDS,  O.  J.,  and  PARKER,  J.,  con- 
cur. 


(S9  0tab,  S50 
McMILLIN  V.  EMERY,  Sheriff. 

(Supreme   Court  of  Utah.     Mardi  22,  1922.) 

Embezzlement   «=92i— Depaty   treasurer   baM 

"public  offieer." 
Under  Comp.  Laws  1817,  {  1451,  providing 
for  a  county  treasurer  as  a  county  officer,  sec- 
tion 1461,  providing  for  deputies,  section  1482 
and  section  5848,  subd.  17,  providing  tbat  stat- 
utes relating  to  officers  may  include  deputies, 
a  deputy  county  treasurer  is  an  "officer,"  with- 
in section  8235,  providing  for  punishment  of 
officers  converting  public  moneys  to  their  own 
use. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

Orighial  application  of  Hugh  A.  HcMilUn 
for  writ  of  habeas  corpus  against  O-  Franic 
Emery,  BberlCt  of  Salt  Late  County.  Writ 
denied. 

D.  A.  Skeen  and  Wilson  McCarthy,  both  of 
Salt  Lake  City,  for  plalntUT. 

E.  A.  Rogers,  Dist  Atty.,  of  Salt  Lake  City, 
for  defendant 

CORFMAN,  C.  J.  PlalntUT  has  made  an 
original  application  In  this  court  for  a  writ 
of  habeas  corpus.  He  alleges  in  his  petition 
that  he  is  Illegally  Imprisoned  and  restrained 
of  bis  liberty  by  the  defendant,  O.  Frank 
Emery,  sheriff  of  Salt  Lake  county,  by  rea- 
son of  an  information  heretofore  filed  in  the 
district  court  for  Salt  Lake  county  which 
falls  to  state  facts  sufficient  to  constitute  a 
public  offense  under  the  laws  of  the  state  of 
Dtah. 

Defendant  has  demurred  to  the  petition 
for  want  of  facts,  at  the  same  time  answer- 
ing, by  denial,  the  allegations  of  the  petition. 
It  appears  from  the  petition  tbat  the  plain- 
tltr,  having  theretofore  been  committed  by  a 
committing  magistrate  to  the  charge,  is  ac- 
cused by  information  filed  against  him  by 
the  district  attorney  for  Salt  Lake  county, 
on  July  28,  1921,  of  having  violated  section 
8235,  Comp.  Laws  Utah  1017,  in  form  and  in 
the  manner  following,  to  wit: 

"That  the  said  Hugh  A.  McMlllui,  at  Salt 
Lake  county,  state  of  Utah,  on  the  23d  day 
of  November,  1020,  being  then  and  there  a 
public  officer,  to  wit,  the  duly  appointed,  quali- 
fied, and  acting  deputy  treasurer  of  Salt  Lake 
county,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Utah,  and,  by 
virtue  of  his  being  such  deputy  treasurer,  be- 
ing then  and  there  charged  with  'the  receipt, 
safe-keeping,  and  the  transfer  of  certain  pub- 
lic money,  to  wit,  the  funds  of  said  Salt  Lake 
county,  a  corporation  as  aforesaid,  did  then 
and  there  willfully,  unlawfully,  and  feloniously, 
and  without  authority  of  law,  a  certain  por- 
tion of  said  fund,  to  wit,  the  sum  of  four  hun- 
dred fifty-four  and  70/lOOths  dollars  (^54.70), 
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lawful  money  of  the  United  States  of  Ameri- 
ca, appropriate  to  his  own  use." 

Said  section  8235,  which  plaintlil  stands 
accused  of  haying  Tlolated,  and  for  which 
information  is  filed  against  him,  in  part  pro- 
Tides: 

"Every  officer  of  this  state,  or  of  any  coun- 
ty •••  of  this  state,  and  every  other  per- 
son charged  with  the  receipt,  safe-lieepiiig, 
transfer,  or  disbarsement  of  public  money,  who 
•  •  •  appropriates  the  same  or  any  portion 
thereof  to  his  own  use,  •  •  •  is  guilty  of 
a  felony." 

It  is  vigorously  contended  by  the  plaintiff 
that  he,  as  a  deputy  treasurer,  was  not  an 
officer  or  "other  person  charged  with  the  re- 
ceipt, safe-keeping,  or  transfer"  of  public 
money  witliin  the  meaning  of  said  section 
8235;  that  the  duty  and  responsibility  of 
handling  public  money  In  the  office  of  the 
county  treasurer  Is  confined  exclusively  to 
the  county  treasurer,  and  no  such  duty  or 
responsibility  is  imposed  by  statute  or  other- 
wise upon  t£e  deputy.  On  the  other  hand, 
the  district  attorney  contends  that  within  the 
meaning  of  our  statutes  a  deputy  treasurer 
Is  a  county  officer  who  handles  public  money, 
and  therefore  is  amenable  to  the  provisions 
of  section  8235  in  cases  of  misapproiE)riatlon 
of  public  funda 

Section  1451  Of  chapter  6,  Comp.  Laws 
Utah  1917,  under  the  dtle  "County  Officers," 
provides : 

"The  officers  .of  a  county  are:  Tliree  county 
commissioners,  a  county  treasurer,  a  sheriff,  a 
county  clerk,  a  county  auditor,  a  county  record- 
er, a  county  attorney,  a  county  surveyor,  an 
assessor,  a  county  superintendent'  of  district 
schools,  and  such  other  officers  as  may  be  pro- 
vided by  law." 

Section  1461  of  the  same  chapter  provides : 

"Every  county  »  •  •  officer,  may,  by  and 
with  the  consent  of  the  board  of  county  com- 
missioners, appoint  as  many  deputies  and  as- 
sistants as  may  be  necessary  for  the  prompt 
and  faithful  discharge  of  the  duties  of  his  of- 
fice. The  appointment  of  a  deputy  must  be 
made  in  writing,  and  filed  in  the  office  of  the 
county  cleric,  and,  until  such  appointment  is 
80  made  and  filed  and  until  such  deputy  shall 
have  taken  the  oath  of  office,  no  one  siiail  be  or 
act  as  such  deputy.    ♦    •    • " 

Section  1462  of  said  chapter  provides: 

"Whenever  the  official  name  of  any  principal 
officer  is  used  in  any  law  conferring  power  or 
imposing  duties  or  liabilities,  it  includes  depu- 
ties." 

Subdivision  17  of  section  5848,  C!omp.  Laws 
Utah  1917,  with  regard  to  the  construction 
of  our  statutes  in  general,  provides: 

"The  word  'sheriff,'  'county  attorney,'  •  •  • 
or  other  words  used  to  denote  an  executive  or 
■inisterial  officer  may  include  any  deputy  or 


other  person  performing  the  duties  of  such  .offi- 
rCer,  either  generally  or  in  special  cases.  *  •   •  " 

The  plaintur,  in  support  of  his  contention 
that  he  may  not  be  legally  charged  as  a 
deputy  treasurer  with  having  violated  sec- 
tion 8235,  has  cited  the  following  cases: 
United  States  v.  Wiltberger,  6  Wheat  76, 
5  U  Ed.  37 ;  State  v.  Meyers,  56  Ohio  St  340, 
47  N.  E.  138 ;  United  States  t.  Hntchinson, 
4  Clark,  211,  7  Pa.  L&w  J.  366,  Fed.  Cas.  No. 
15,432;  United  States  y.  Smith,  124  U.  S. 
525,  8  Sup.  Ct  595,  31  L.  Ed.  534 ;  State  v. 
Denton,  74  Md.  517,  22  AU.  305;  Moore  v. 
State,  63  Neb.  831,  74  N,  W.  322;  Hartnett 
V.  State  of  Texas,  56  Tex.  Cr.  R.  281,  119  S. 
W.  855,  23  L.  B.  A.  (N.  S.)  761,  133  Am.  St. 
Rep.  971.  These  cases  all  hold  that  criminal 
statutes  should  not  be  so  interpreted  as  to 
e.xtend  their  terms  by  mere  construction  to 
apply  to  persons  or  things  not  clearly  within 
their  descriptive  terms. 

State  T.  Meyers,  supra,  was  a  case  similar 
to  the  one  we  now  have  under  consideration. 
In  tliat  case  one  John  W.  Meyers  was  charg- 
ed, as  a  deputy  county  treasurer,  with  the 
embezzlement  of  public  money,  under  the  pro- 
visions of  a  statute  which  was  practically 
the  same  as  the  one  under  which  the  plain- 
tiff is  here  charged  with  having  violated. 
The  Ohio  Suprone  Court  in  the  Meyers  Case 
held  that  the  provisions  of  the  Ohio  statute 
did  not  apply  to  a  deputy  county  treasurer. 
In  commenting  upon  the  provisions  of  the 
statute  before  it  the  Ohio  court  said : 

"It  will  be  noticed  that  by  its  terms  section 
6841  is  restricted  in  its  application  to  persons 
who  are  'charged  with  the,  collection,  receipt, 
safe-keeping,  transfer  or  disbursement  of  the 
public  money.  •  •  •  From  these  provisions 
it  seems  reasonably  certain  that  the  persons 
who  are  subject  to  prosecution  under  section 
6841  are  those  only  who  are  charged  by  law 
with  the  performance  of  the  duties,  or  some  of 
them,  therein  mentioned." 

The  court  then  proceeds,  after  finding  that 
under  the  Ohio  statute  a  county  treasurer  is 
specifically  charged  with  the  duty  of  the  re- 
ceipt safe^keeping,  and  disbursement  of  pub- 
lic money,  to  say : 

"But  we  have  found  no  provision  of  law  by 
which  a  deputy  or  clerk  of  a  county  treasurer 
is  charged  with  the  performance  of  any  of  the 
duties  •  •  *  enumerated.  The  law  goes  no 
further  than  to  authorize  the  treasurer,  at  his 
pleasure,  to  appoint  one  or  more  deputies,  who 
hold  their  appointment  only  during  the  pleasure 
of  the  principal,  who  is  answerable  for  the  pro- 
ceedings and  misconduct  of  the  deputy,  and 
may,  for  his  own  protection,  take  a  bond  with 
sureties  for  the  faithful  performance  of  the 
services  required  of  the  deputy;  but  the  lat- 
ter takes  no  oath  of  office,  nor  gives  bond  to 
any  public  authority,  and  is  in  no  sense  a  pub- 
lic officer,  but  a  mere  agent  of  the  treasurer, 
Mechem,  Fob.  Off.  i  3&  *  *  *  There  may 
be  every  reason  why  a  depntgr  who  misappro- 
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priates  tiie  pnblie  money  aliould  be  puntslied 
to  the  same  extent  that  a  principal  may  be  fori 
a  like  act;  and,  if  he  cannot  be  under  other  sec- 
tions of  statate,  adequate  lesislatioii  to  that 
end  should  be  provided." 

All  of  the  foregoing  cases  dted  by  tbe 
plaintiff  seem  to  be  of  like  Import  The  prin- 
ciples announced  by  them  that  criminal  stat- 
utes should  be  held  to  apply  In  only  those 
cases  wherein  the  transactions  complained 
of  are  clearly  within  th^  meaning,  and  that 
as  to  persons  the  accused  must  belong  to  the 
class  to  which  their  proTlsions  are  <;^early 
made  to  apply,  we  think  Is  not  only  sound 
legal  doctrine,  but  fully  harmonious  with 
our  statutory  rules  of  construction  requiring 
criminal  statutes  to  be  so  interpreted  as  to 
effect  their  objects  and  promote  justice. 

In  the  case  before  us  we  would  hesitate  in 
saying  that  tbe  plaintiff,  as  a  deputy  county 
treasurer,  is  amenable  to  the  provisions  of 
section  8235,  were  It  not  for  the  further  pro- 
visions of  section  1462.  By  the  latter  section 
it  is  made  to  ai^ear  beyond  any  doubt  that  a 
deputy  county  treasurer,  with  respect  to  the 
handling  of  public  money,  has  Imposed  upon 
him  the  same  duties  and  liabilities  as  has  the 
county  treasurer.  It  Is  made  the  duty  of  the 
county  treasurer  to  receive,  safely  keep,  and 
disburse  or  transfer  public  money.  No  one 
disputes  that,  nor  does  any  one  question  that 
corresponding  liabilities  follow.  Tbe  deputy 
treasurer  is  by  our  statutes  above  quoted  ex- 
pressly charged  with  predaely  the  same  du- 
ties and  liabilities.  It  is  conceded  that.  If 
the  county  treasurer  feloniously  misappro- 
priated public  money  Intrusted  to  his  office, 
he  may  be  legally  prosecuted  under  tbe  pro- 
visions of  section  8235,  because  he  Is  a  coun- 
ty officer.  If  the  same  duties  devolve  upon  his 
deputy,  who  before  he  may  become  such  Is 
required  by  law  to  take  an  official  oath  and 
provide  a  bond  for  tbe  faithful  discharge  of 
bis  duties,  then,  of  necessity.  In  contempla- 
ti<«  of  law,  he  Is  an  officer  of  the  county, 
charged  with  the  receipt,  safe-keeping  and 
transfer  of  public  money.  State  v.  Brooks, 
42  Tex.  62 ;  State  v.  Brandt,  41  Iowa,  503 ; 
Wells  V.  State,  175  Ind.  380,  94  N.  B.  321, 
Ann.  Cas.  19130,  86;  Mechem,  Public  Of- 
ficers, §  38,  p.  13. 

For  the  reasons  stated,  we  think  the  plain- 
tiff has  failed  to  show  why  he  may  not  be 
legally  prosecuted  by  reason  of  the  Informa- 
ti<m  filed  against  him  in  the  district  court 
It  Is  therefore  ordered  that  the  writ  of  ha- 
beas corpus  applied  for  her^n  be,  and  the 
same  Is,  hereby  denied  tbe  plaintiff.  '  Let  a 
copy  hereof  be  appended  to  plaintiff's  peti- 
tion and  the  same  be  returned  to  him. 

WEBBR,  GIDEON,  THTJBMAN,  and 
FRICK,  J  J.,  concur. 


(SO  Utah,  108) 
SALT  LAKE  CITY  V.  WIGHT,  Judge. 
(No.  3733.) 

(Supreme  Court  of  Utah.    P«b.  9,  1922.    Re- 
hearing Denied  April  21,  1922.) 

Criminal  law  «=s>395— Intoxicating  liqmra  ^s» 
249— Searches  and  seizures  4=>7— Selzare  of 
llqoor  without  warrant  for  offenM  cominltted 
in  presence  of  offlcar  held  legal,  not  unrea- 
sonable, and  admissible  la  evidence. 
Where  city  ordinance  required  police  offi- 
cers  to   investigate   rooming  houses   to   learn 
whether   initozicating   liquor    was    being    spid 
therein,  and  during  such  an  investigation  the 
owner  of  a  rooming  housf,  in  the  presence  of 
an  officer,  drank  liquor  out  of  a  bottle,  and  gave 
the  bottle  to  another,  under  Comp.  Laws  1917, 
§  8714,  subd.  1,  the  seizure  of  the  liquor  witli- 
ont  a  warrant  for  an  offense  committed  In  the 
presence  of  the  officer  was  legal,  and  not  ob- 
jectionable   as    violating   provisions   of  <3onst. 
U.  S.  Amend.  4,  and  Const  Utah,  art  1,  {  14. 
relating  to  unreasonable  searches  and  seiEures. 
and  entering  an  order  suppressing  this  evidence 
by  destroying  the  liquor  was  error. 

Application  by  Salt  Leice  City  for  a  writ 
of  certiorari  to  L.  B.  Wight,  as  Judge  of 
the  District  Court  of  Salt  Lake  County.  De- 
fendant on  petition  of  Mra  R.  C.  Jones,  en- 
tered an  order  suppressing  as  evidence 
against  petitioner  certain  intoxicating  liq- 
uor, ordering  it  destroyed,  and  ordering  that 
a  marked  silver  dollar  be  returned  to  peti- 
tioner. Plaintiff  brings  certlorarL  Order  va- 
cated. 

Wm.  H.  Folland,  City  Atty.,  and  Shirley 
P.  Jones,  Asst  City  Atty^  both  of  Salt  Lake 
City,  for  plaintiff. 

B.  Gllray  and  F.  O.  Loofbourow,  both  of 
Salt  Lake  City,  for  defendant 

CORFMAN,  C.  J.  The  plaintiff.  Salt  lAke 
City,  a  municipal  corporation,  applied  for 
and  was  granted  a  writ  of  certiorari  require 
ing  tbe  defendant  as  a  judge  of  the  district 
court  of  Salt  Lake  county,  to  certify  to  this 
court  for  review  a  transcript  of  certain  col- 
lateral proceedings  had  before  Itlm  as  said 
judge  for  the  purpose  of  determining  why 
certain  personal  property  alleged  to  have 
been  unlawfully  seized  and  held  by  the  plain- 
tiff should  not  be  returned  to  the  claimant 
without  first  being  used  or  received  In  evi- 
dence as  exhibits  upon  a  trial  of  a  criminal 
case  pending  before  said  district  court  where- 
in Salt  Lake  City  is  plaintiff  and  one  fiCta. 
R.  C.  Jones  Is  the  defendant  Said  record 
has  been  duly  certified  to  this  court  and  tbe 
matter  brought  on  for  hearing  In  the  usual 
way. 

The  record  shows  that  on  Jannary  6, 1921, 
said  Mrs.  R.  C.  Jones  was  tried  and  con- 
victed by  a  jury  in  the  city  court  orf  Salt 
Lake  City  upon  a  complaint  of  the  plaintiff 
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charging  her  with  having  committed  the  of- 
fense of  selling  intoxicating  liquor  in  viola- 
tion of  the  ordinances  of  Salt  Lalse  City. 
From  said  conviction  an  appeal  was  taken 
to  the  said  district  court,  where  the  case 
was  regularly  brought  on  for  trial  before 
the  defendant  as  judge  sitting  with  a  Jury 
January  17,  1921.  After  the  evidence  had 
heen  taken  and  the  case  submitted,  the  Jury 
failed  to  arrive  at  a  verdict.  Thereupon 
said  Jnry  was  discharged  and  the  case  reset 
without  date  for  further  trial.  '  Before  said 
case  was  again  broagbt  on  for  trial,  Febru- 
ary 2,  1921,  the  said  defendant,  Mrs.  R.  O. 
Jones,  served  apon  the  plaintiff  and  filed  In 
said  district  court  a  petition  setting  forth  In 
substance  that  her  home,  the  Rio  Hotel,  No. 
168%  Regent  street,  in  Salt  Lake  C^ty,  had 
been  wrongfully  and  unlawfully  entered  by 
officers  of  the  plaliftlff  city  without  a  legal 
warrant  or  other  due  process  of  law,  ariti 
that  they,  on  said  occasion,  arrested  peti- 
tioner and  took  her  to  the  city  Jail,  where 
she  was  searched  and  a  marked  silver  dollar 
taken  from  her  person;  that  a  pint  bottlft 
with  its  contents  had  also  been  taken  from 
a  guest  at  said  hotel  and  carried  away 
against  the  protests  of  and  without  the  peti- 
tioner's consent:  that  petitioner  did  not  con- 
sent in  any  way  to  the  searching  of  her 
premises,  but  strongly  protested  against  any 
search  being  made  by  said  officers ;  and  that 
said  silver  dollar  and  said  bottle  with  Its 
contents  are  the  property  of  petitioner  and 
that  she  Is  entitled  to  the  possession  of  the 
same. 

Petitioner  prayed  for  the  return  of  said 
property  to  her  possession  and  also  that  an 
order  be  made  by  the  said  court  that  said 
marked  dollar  and  said  bottle  with  its  con- 
tents are  inadmissible  In  evidence  against 
her  at  any  trial  to  be  had  of  the  aforesaid 
case.  Thereupon,  March  2,  1921,  the  plain- 
tiff, by  a  special  appearance  before  the  court 
for  the  purpose,  moved  to  strike  said  peti- 
tion from  the  records  and  flies  in  the  case 
upon  several  grounds,  mainly  to  the  effect 
that  the  court  wj^s  without  Jurisdiction  to 
hear  said  petition  and  that  upon  Its  face  It 
stated  no  facts  entitling  the  petitioner  to  the 
relief  for  which  she  prayed.  Said  motion 
was  denied  by  the  court,  and  thereupon  the 
city  answered  and  admitted  that  certain 
offlcers  of  the  police  department  of  plaintiff 
city  had  arrested  petitioner  and  at  the  time 
of  the  arrest  caused  her  to  be  searched  and 
a  marked  silver  dollar  to  be  taken  from  her 
person;  denied  the  other  allegations  of  the 
petition :  and,  as  a  further  defense  thereto, 
affirmatively  alleged  that  the  petitioner  had 
theretofore  applied  for  and  was  pranted  by 
plaintiff  city,  pursuant  to  its  ordinances,  a 
license  to  transact  business  as  a  rooming 
house  keeper  at  said  168%  Rbgent  street; 
that  said  ordinances  with  reference  to  room- 
ing honsea  and  the  licensing  thereof  in  part 
provides: 


"It  la  also  hereby  made  the  dnty  of  the  chief 
of  police,  after  a  license  has  been  granted .  to 
keep  a  rooming  house,  to  investigate  and  ex- 
amine the  place  licensed  as  a  rooming  house  in 
regard  to  the  matters  hereinafter  stated,  and 
if  it  shall  appear  from  such  investigation  |ind 
examination  that  the  general  reputation  and 
character  of  the  person  to  whom  such  license 
has  been  granted,  or  that  the  general  reputation 
and  character  of  the  persons  lodging  or  enter- 
tained at  the  place  licensed  is  bad,  or  that  such 
person  or  place,  or  any  person  connected  there- 
with or  lodging  therein,  has  a  United  States 
government  or  other  license  to  aell  or  dispose 
of  any  kind  of  liquor,  or  that  any  Uw  of  the 
state  or  ordinance  of  the  city  has  been  violat- 
ed since  the  granting  of  such  license,  or  if  any 
spirituous,  vinous,  fermented  or  malt  liquor 
haa  been  sold  or  kept  for  sale  in  said  house  or 
place,  or  any  place  connected  with  it,  by  any 
person,  since  the  granting  of  such  license, 
•  •  •  the  chief  of  police  shall  at  once  re- 
port the  particular  facts  in  regard  to  such 
matters  •  •  •  to  the  board  of  commission- 
ers with  recommendation  in  regard  to  revoking 
such  license,  which  board  shall  take  such  action 
in  regard  to  the  revocation  of  such  license  as  it 
may  deem  just  and  proper." 

That  the  said  officers  of  the  plaintiff,  upon 
the  occasion  mentioned  In  said  petition,  Al- 
tered the  premises  of  the  petlticmer  in  ac- 
cordance with  the  provisions  of  said  ordl- 
ilance  for  the  purpose  of  Investigating  and 
examining  the  same  to  determine  if  any  in- 
toxicating liquors  had  been  sold  or  were  be- 
ing kept  for  sale  thereat;  that  petitioner  was 
present  in  person  at  the  time  of  the  visit  of 
said  officers  and  had  i)er8onal  charge  of  said 
Rio  Hotel;  that,  while  the  said  officers  were 
investigating  and  examining  the  same,  the 
said  petitioner  was  in  the  possession  of  in- 
toxicating liquor  contained  to  a  ptot  ttottle, 
which  said  liquor  she  attempted  to  drink  or 
otherwise  dispose  of  in  the  presence  of  said 
offlcers ;  that  imder  the  provlsl<Mis  of  Comp. 
Laws  Utah  1917,  S  8714,  subd.  1,  the  said 
officers  did  thereupon  then  and  there  arrest 
the  petitioner  and  took  her  in  custody  and 
caused  her  person  to  be  searched  ;  that  upon 
search  of  her  person  the  said  marked  silver 
dollar  was  found  In  her  possession,  and  the 
same,  together  with  said  bottle  of  Intoxicat- 
ing liquor,  was  taken  and  held  as  evidence 
against  her  in  the  said  criminal  case  now 
pending  before  the  court;  that  many  com- 
plaints had  theretofore  been  made  to  plain- 
tiff's police  department  concerning  the  char- 
acter of  the  persons  frequenttog  said  Rio 
Hotel,  and  that  persons  had  been  observed 
comtog  therefrcmi  In  an  Intoxicated  condi- 
tion, and  that  the  acts  and  conduct  of  said 
offlcers  complained  of  by  petitioner  were 
actuated  by  the  sole  motive  of  enforcing  the 
law  as  required  by  the  ordinances  of  Salt 
Lake  City  and  the  laws  of  the  state  of  Utah 
prohibiting  any  person  doing  business  under 
sufferance  of  a  license  from  the  plaintiff 
from  violating  such  ordinances  and  laws. 
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The  petitioner  filed  a  reply  In  effect  al- 
leging that  the  entrance  of  the  said  officers 
was  unlawful  and  contrary  to  the  rights  of 
petitioner  under  the  provisions  of  the  Fourth 
Amendment  to  the  United  States  Constitu- 
tion and  article  1,  {  14,  of  the  Constitution 
of  the  State  of  Utah. 

Upon  the  issues  thus  formed,  the  district 
court  proceeded  to  hear  the  evidence  of  the 
respective  parties,  and  found  therefrom  that 
the  arrest  of  the  petitioner  had  been  made 
for  an  alleged  misdemeanor  not  committed 
In  the  presence  of  the  officers  making  the 
arrest,  and  further  to  the  effect  that  the 
taking  of  said  property  and  the  holding  of 
them  from  petitioner's  possession  was  vio- 
lative of  her  constitutional  rights.  ,  The  court 
thereupon  made  and  entered  its  order  sup- 
pressing as  evidence  against  the  defendant 
in  said  criminal  action  the  said  personal 
property,  and  further  ordered  that  the  mark- 
ed silver  dollar  he  forthwith  returned  to  the 
possession  of  petitioner  and  that  the  Intozl- 
catin?  liquor  and  the  bottle  in  which  it  was 
contained  be  forthwith  destroyed. 

The  evidence  concerning  the  conditions 
and  circumstances  under  which  plaintiff's  of- 
ficers seized  and  took  possession  of  the  prop- 
erty affected  by  the  aforesaid  order  of  the 
district  court,  briefly  stated,  discloses  the 
following  facta:  One  Mrs.  R.  C.  Jones,  the 
defendant  in  criminal  action  5702  wherein 
said  order  was  made,  had,  on  November  19, 
1920,  applied  to  the  plaintiff  for,  and  on  or 
about  December  2,  1920,  was  granted,  a  li- 
cense to  transact  business  as  a  rooming 
house  keeper  at  No.  168%  Regent  street 
(Rio  Hotel)  in  Salt  Lake  City  under  the  pro- 
visions of  the  ordinances  of  Salt  Lake  City 
relating  to  licenses.  Said  ordinances,  among 
other  things,  provided  that  it  is  the  duty  of 
the  chief  of  police  of  said  city  to  "Investigate 
and  examine"  any  place  licensed  as  a  room- 
ing house  for  the  purpose  of  ascertaining  If 
any  intoxicating  liquor  has  been  sold  or  is  be- 
ing kept  for  sale  in  said  house  or  place,  or  any 
place  connected  with  It  by  any  person,  since 
the  granting  of  said  license.  The  evidence 
conclusively  shows  that  on  or  about  Decem- 
ber 18,  1920,  and  for  some  time  prior  there- 
to, the  defendant  Mrs.  R.  C.  Jones  was  oc- 
cupying and  conducting  said  Rio  Hotel  as  a 
licensed  public  rooming  house  under  the  or- 
dinances of  Salt  Lake  City.  During  said 
time  complaints  were  made  to  the  police  de- 
partment of  the  plaintiff  city  as  to  the  dis- 
orderly manner  in  which  said  hotel  or  room- 
ing house  was  being  conducted.  E\>r  that 
reason  the  police  department  was  keeping 
said  place  under  surveillance.  Intoxicated 
persons  were  seen  going  in  and  coming  out 
of  said  hotel.  On  the  date  last  mentioned, 
<me  Rose,  who  had  been  acting  for  and  un- 
der direction  of  plaintiff's  policemen  belong- 
ing to  the  "antl-vlce  squad,"  was  given  a 
marked  silver  dollar  for  the  purpose  of  buy- 
ing whisky  at  said  hotel.     Said  Rose  was 


first  searched  by  said  officers  and  found  to 
have  no  intoxicants  upon  his  person.  Rose 
then  went  to  the  hotel,  remained  there  10  or 
15  minutes,  during  which  time  he  was  serv- 
ed by  Mrs.  Jones  with  two  drinks  of  whisky, 
for  which  he  paid  to  her  the  marked  silver 
dollar.  Immediately  after  his  return,  about 
4  p.  m.,  plaintiff's  officers,  accompanied  by  a 
United  States  prohibition  agent,  went  to  the 
hotel  and  met  the  defendant  R.  C.  Jon&s 
there  and  told  her  that  they  intended  to 
search  her  hotel  for  liquor.  Defendant  in- 
quired who  they  were  and  If  they  had  a 
warrant.  The  officers  informed  her  that  they 
did  not  need  a  warrant  The  officers  then  pro- 
ceeded to  investigate,  examine,  and  search 
the  premises  (what  they  actually  did  do  is 
not  made  clear  from  the  evidence),  and  no 
liquor  was  found,  nothing  but  empty  whi.sky 
bottles.  Defendant  wa%  then  asked  if  she 
had  any  money  At  first  she  denied  having 
any.  Afterwards  she  produced  a  purse,  but 
no  marked  coin  was  found  in  it  She  then 
stated  that  the  contents  of  the  purse  was 
all  the  money  she  bad  in  the,  house.  An  cf- 
ficer  then  told  her  they  would  have  to  take 
her  to  the  matron  at  the  Jail  and  have  her 
searched.  Defendant  then  became  nervoiis 
and  began  walking  from  one  room  to  an- 
other and  was  followed  by  an  officer  who 
testified : 

"I  kept  right  dose  by  her,  and  she  wanted  to 
go  in  the  bathroom.  I  told  her  I  was  going  in 
too  if  she  went  in,  and  she  changed  her  mind, 
and  finally  she  went  into  a  little  dark  room  on 
the  south  part  of  the  hotel.  I  didn't  have  my 
flashlight  with  me,  but  I  conld  see.  Just  as 
she  got  inside  of  the  door,  she  puTIed  a  pint 
bottle  out  of  the  front  of  her  dress  and  I  saw 
her  start  to  take  it  np  to  her  lips.  She  had  it 
up  to  her  lips  at  the  time  evidently,  because  it 
choked  her.  I  could  very  readily  detect  the 
odor  of  liquor." 

The  same  witness  testified  that  a  guest  of 
the  hotel  then  passed  by  the  door  of  the 
room,  and  that  the  defendant  handed  tha 
bottle  to  him,  and  that  he  "grabbed  the 
fellow  and  took  the  bottle  away  from  him." 
The  plaintiff's  officers  thereupon  took  the  de- 
fendant to  the  police  station,  and  the  ma- 
tron searched  her  and  took  from  her  person 
a  small  bag  Of  coins,  among  which  was 
found  the  marked  dollar.  Concerning  the 
manner  in  which  the  so-called  search  for  and 
seizure  of  the  marked  coin  was  made,  the 
defendant  herself  testified,  when  asked  if  she 
reelsted:  "I  never  resisted.  I  told  them  to 
search  me  before  I  went  over  there."  Aa 
to  the  bottle,  the  defendant  testified: 

"Q.  Ton  heard  his  (Officer  Bringhurst)  tes- 
timony about  this  bottle.  You  didn't  have  any 
bottle?  A.  No,  sir.  Q.  Did  yoa  see  this  bot- 
tle in  the  Rio  Hotel,  this  bottle  that  is  marked 
'City's  Exhibit  2'?    A.  No." 

It  is  argued  and  contended  for  in  sui^rt 
of  the  rulings  of  the  trial  court  that  the 
constitutional  rights  of  the  defendant  Mrs. 
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R.  C.  Jones  were  being  violated  by  the  plain- 
tiff's officers  In  seizing  and  holding  the  said 
coin  and  bottle  of  whisky,  and  that  the  dis- 
trict court  was  fully  justified  in  suppressing 
their  use  as  evidence  In  the  said  criminal 
case  then  pending  before  it  and  in  ordering 
the  coin  returned  to  the  defendant  and  that 
the  bottle  with  its  contents  be  destroyed.  In 
support  df  this  contention!  we  are  cited  to 
numerous'  adjudicated  cases,  particularly 
United  States  Supreme  Court  and  federal 
court  cases,  and  also  a  few  state  cases,  hold- 
ing that  where  evidence  has  been  obtained  by 
means  of  unlawful  search  and  seizure  the 
same,  upon  timely  application  of  the  crimi- 
nally accused  against  whom  the  evidence  is 
to  be  offered  it  may  be  suppressed.  Weeks 
V.  United  States,  232  U.  S.  383,  34  Sup.  Ct 
841,  58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann. 
Cas.  1015C,  1177;  Sliverthorne  ▼.  United 
States,  251  U.  S.  385,  40  Sup.  Ct.  182,  64  L. 
Ed.  319;  United  States  v.  Rykowski  (D.  C.) 
267  Fed.  866;  State  v.  Peterson,  27  Wyo.  185, 
194  Pac.  843,  IS  A.  L.  R.  1284. 

On  the  other  hand,  the  plaintiff  contends 
that  a  contrary  rule  prevails,  particularly 
In  state  court  cases,  and  we  are  cited  to 
many  cases  to  support  Its  contention,  among 
them  Williams  v.  State,  100  Ga.  611,  28  S. 
E.  624,  SO  L.  R.  A.  269,  where  many  of  the 
state  cases  relied  npon  by  plaintiff  are  re- 
ferred to  and  discussed. 

After  a  careful  perusal  of  the  record  In 
the  matter  here  for  consideration,  it  would 
seem  that  all  i>arties  concerned  have  attached 
more  imix>rtance  to  the  question  discussed  in 
the  briefs  than  the  instant  case  demands. 
The  evidence  shows  that  the  defendant  Mrs. 
R.  C.  Jones  was  conducting  a  public  rooming 
house  at  No.  168i^  Regent  street.  Salt  Lake 
€!ity,  under  a  city  Ucense  Issued  to  her  by 
the  plaintiff  pursuant  to  its  ordinances  pro- 
viding that  it  was  the  duty  of  the  police  de- 
I)artment,  after  said  license  had  been  grant- 
ed, to  investigate  and  examine  said  place 
for  the  purpose  of  ascertaining  whether, 
among  other  things,  intoxicating  liquors 
were  being  sold  or  kept  for  sale  thereat  while 
so  being  operated  as  a  rooming  house  or  ho- 
tel. The  contention  is  made  that,  under  the 
guise  of  inspecting  and  examining  said  place, 
the  plaintiff's  officers  wrongfully  and  unlaw- 
fully searched  the  said  rooming  house  and 
seized  the  personal  property  which  the  de- 
fendant sought  to  have  suppressed  and  which 
the  district  court  did  suppress  as  evidence 
against  her.  In  the  light  of  the  facts  and 
circumstances  disclosed  by  this  record,  we 
very  much  question  the  propriety  of  this 
court  to  assume  that  a  proper  case  has  been 
presented  to  proceed  with  a  discussion  of 
the  rules  of  law  that  should  be  held  applic- 
able in  cases  where  the  question  is  whether 
or  not  the  constitutional  rights  of  the  ac- 
cused have  been  Invaded  by  reason  of  al- 
leged wrongful  search  and  seizure.  The  only 
question  presented  here,  and  the  only  oae 


that  can  be  properly  decided  by  us,  is  wheth- 
er or  not  the  district  court  was  Justified,  in 
view  of  the  facts  and  circumstances  disclos- 
ed by  the  evidence,  in  making  the  order  it 
did  make. 

It  is  quite  certain  that  the  plaintiff's  of- 
ficers had,  under  the  ordinances,  not  only 
the  right,  but  that  it  was  made  their  plain 
duty,  especially  under  the  facts  and  circum- 
stances, to  investigate  and  examine  the  li- 
censed premises  of  the  defendant  for  the 
purpose  of  ascertaining  whether  Intoxicat- 
ing liquors  were  being  sold  or  disposed  of 
therein  in  violation  of  law.  There  is  noth- 
ing in  the  evidence  tending  to  show  that  the 
officers  exceeded  their  authority  in  that 
regard.  True,  one  of  the  witnesses  for  the 
plaintiff,  an  officer,  testified  that  they  "search- 
ed" the  premises;  but  he  also  stated  that 
they  found  no  intoxicating  liquors  while  do- 
ing so.  The  witness  might  have  used  the 
expression  that  they  "investigated,"  or  that 
they  "examined,"  the  hotel ;  but  to  conclude 
that  the  acts  of  the  officers  were  unlawful, 
without  showing  what  was  actually  done, 
would  be  making  a  mere  play  upon  words. 
One  thing  is  absolutely  certain.  Prom  the 
evidence  in  the  record  the  officers  seized  no 
property  until  after  the  so-called  search,  nor 
until  the  defendant,  in  their  presence,  with- 
out being  called  npon  to  do  so,  produced  a 
bottle  of  whisky,  took  a  drink,  and  then 
passed  the  bottle  with  its  contents  to  an  in- 
mate or  guest  at  the  hotel.  It  then  became 
the  duty  of  plalntilTs  officers,  under  the  law, 
to  seize  that  liquor  without  a  warrant,  for 
an  offense  was  then  committed  in  their  pres- 
ence. Section  8714,  subd.  1,  Comp.  Laws  of 
Utah  1917. 

It  may  well  be  that  under  some  drcum- 
stances,  in  a  proper  case,  the  trial  court 
would  be  justified  in  making  an  order  sup- 
pressing evidence  and  even  going  so  far  as  to 
order  that  intoxicating  liquor  be  destroyed 
so  as  to  preclude  its  being  used  as  evidence 
against  one  who  is  criminally  accused,  but 
no  such  a  case  is  presented  upon  this  record 
for  our  consideration  and  determination. 

If  the  defendant's  sworn  statement  is  to 
be  accepted  as  true,  that  no  such  bottle  of 
whisky  as  the  trial  court  in  this  instance  or- 
dered suppressed  as  evidence  was  ever  in 
her  possession  or  in  or  al>out  her  rooming 
bouse,  it  is  difficult  to  conceive  upon  what 
theory'  she  may  now  rightfully  dalm  it  as 
her  property  or  contend  that  it  was  obtained 
by  an  unlawful  search  and  seizure. 

It  cannot  be  gainsaid  that  peace  officers 
should  be  extremely  guarded  against  any  in- 
vasion of  the  homes  and  the  places  of  busi- 
ness of  private  Individuals  while  actively 
engaged  in  the  discharge  of  the  manifold  du- 
ties they  owe  to  society  and  in  the  interests 
of  the  public  welfare ;  but,  untU  it  Is  shown 
in  a  proper  manner  and  in  a  proper  case 
that  they  have  exceeded  their  lawful  author- 
ity in  that  regard,  the  courts  will  not  feel 
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called  npon  to  discnss  or  determine  moot 
questions  for  their  official  gaidance.  In  the 
present  case  we  think  the  only  question  to  be 
determined  Is  whether,  under  the  facts  and 
circumstances,  the  trial  court  erred  and  ex- 
ceeded Its  authority  In  making  the  order 
complained  of  by  the  plaintiff.  For  the  rea- 
sons stated  we  think  it  did. 

It  is  therefore  ordered  that  the  district 
court  vacate  and  set  aside  its  order  suppress- 
ing certain  evidence,  to  wit,  one  marked 
silver  dollar  and  one  bottle  containing 
whisky,  and  in  ordering  said  marked  silver 
dollar  returned  to  the  defendant  and  said 
whisky  destroyed  in  case  No.  5702  pending 
before  said  court  wherein  Salt  Lake  City, 
a  municipal  corx>oratlon,  is  plaintiff,  and 
Mrs.  R.  C.  Jones  Is  defendant  It  is  further 
ordered  that  no  costs  be  taxed  In  this  pro- 
ceeding against  the  defendant  district  Judge 
of  said  conrt. 

WEBER,  GIDEON,  THUBMAN,  and 
FBIOE,  JJ.,  concur. 


(23  Ariz.  511) 

BRYAN  at  al.  v.  INSPIRATION  CONSOL. 
COPPER  CO.     (No.  1568.)* 

(Supreme  Court  of  Arizona.    April  11,  1022.) 

1.  Death  ^=>3I( I)— Parents  of  unmarried  em-> 
ploy^  proper  parties  to  action. 

Under  Employers'  Liability  Act  (Civ.  Code 
1918,  par.  3158),  an  action  for  the  death  of  an 
employe  witliout  a  widow  or  children  surviving 
must  be  brought  by  his  surviving  parents  or 
next  of  kin,  and  cannot  be  maintained  by  his 
administrator. 

2.  Appeal  and  error  «s»i5l  (3)— Deceased  em- 
ployi's  administrator  may  appeal  from  order 
denying  application  to  substitute  decedent's 
parents  as  parties  plaintiff. 

A  deceased  employe's  administrator,  who 
brought  suit  against  the  employer  on  behalf 
of  deceased's  parents,  may  appeal  from  a  judg- 
ment for  defendant  and  on  order  denying  bis 
application  to  substitute  the  parents  as  parties 
plaintiff,  though,  having  no  right  to  sue  under 
Employers'  Liability  Act  (Civ.  Code  1913,  par. 
3158),  be  had  no  interest  in  the  cause  of  ac- 
tion: the  judgment  disposing  of  the  parents' 
rights  as  well  as  his  own  as  their  supposed 
trustee. 

3.  Appeal  and  error  ®=>873( I)— Appeal  lies 
from  denial  of  motion  to  substitute  parties 
plaintiff,  though  formal  order  was  not  made 
until  after  Judgment. 

In  an  administrator's  action  for  the  death 
of  an  employe,  where  the  court  granted  de- 
fendant's motion  for  judgment  notwithstanding 
the  verdict,  and  denied  plaintiff's  motion  for 
leave  to  substitute  deceased's  parents  as  par- 
ties plaintiff,  an  order  entered  November  20th, 
but  directed  to  be  entered  as  of  September  27th, 
denying  the  motion  to  substitute,  was  not  in- 
effectual because  made  after  judgment,  not  ap- 


pealable in  itself  under  Civ.  Code  1918,  par. 
1227,  sttbd.  6,  or  InsufiSdent  as  a  nunc  pro  tnnc 
order  or  to  indicate  that  it  was  actuaUy  made 
on  September  27th;  the  denial  of  plaintiff's 
motion  necessarily  implied  from  the  fact  of 
ordering  Judgment  for  defendant  being  itself 
subject  to  review  without  a  formal  order. 

4.  Parties  «=>69— Applfcation  for  substitntioB 
of  parties  plalnttfT  may  be  made  after  verdict. 

Under  Civ.  Code  1913,  par.  422,  providing 
that  a  pleading  may  be  amended  at  any  stage 
of  the  case,  an  application  for  substitution  of 
parties  plaintiff  may  be  made  after  verdict. 

6.  Master  and  servant  i8=3253'/2— Llmitatioi 
affects  right  of  action  as  well  as  remedy. 
A  limitation  of  time  to  sue  in  a  statute  cre- 
ating a  right  of  action  such  as  that  for  the  death 
of  an  injured  employe  under  Employers'  Liabil- 
ity Act  (Civ.  Code  1913,  par.  3162),  relates  not 
merely  to  the  remedy,  but  to  the  right  created, 
and  the  bringing  of  the  action  within  the  time 
specified  is  essential. 

6.  Llmltatloii  of  actions  «=;»I25— Snbstltntien 
of  proper  parties  plaintiff  should  ke  allowed 
after  expiration  of  limitations  if  m  obaage  in 
cause  of  action. 

In  an  action  under  Employers'  Liability  Act 
(Civ.  Code  1913,  par.  3158),  by  the  adminis- 
trator of  a  deceased  employe  against  the  lat- 
ter's  employer,  an  amendment,  substituting  de- 
cedent's parents  as  parties  plaintiff,  should  be 
allowed,  though  such  subittitution  is  sought 
after  the  expiration  of  the  time  for  bringing 
the  original  action,  unless  the  result  will  be  to 
change  or  substitute  a  new  cause  of  action. 

7.  Parties  «=959(4>— Individual  may  be  sub- 
stituted for  personal  representative  as  party 
plaintiff,  though  both  are  same  persons. 

An  individual  plaintiff  may  be  substituted 
for  a  personal  representative  when  the  cause 
of  action  rests  in  the  former,  whether  the  two 
are  the  same  or  different  persons. 

5.  Judgment  €=>I99(3)— Notwithstanding  ver- 
dict, cannot  be  rendered  on  ground  of  lasof- 
ftclent^  of  evidence.- 

That  the  verdict  was  not  sustained  bf  the 
evidence  cannot  be  the  basis  of  an  order  set- 
ting aside  the  verdict  and  directing  judgment 
notwithstanding  it,  in  the  absence  of  statutory 
authority. 

9.  Death  $=»44— Parents  of  deoeased  may  be 
substituted  as  parties  piaintHT  la  administra- 
tor's action. 

An  amendment,  substituting  a  deceased  em- 
ploye's parents  as  parties  plaintiff,  in  an  ad- 
ministrator's action  under  Employers'  Liability 
Act  (Civ.  Code  1913,  par.  3158)  for  death,  was 
improperly  refused,  in  the  absence  of  some 
showing  of  prejudice  to  the  rights  of  defend- 
ant. 

10.  Parties  iS=359(3)— Amended  complaint  sub- 
stituting parents  of  deceased  in  piaoe  of  ad- 
ministrator held  not  to  state  different  oaase 
of  action. 

In  an  administrator's  action  under  Bm- 
ployers'  LlabUity  Act  (Civ.  Code  191S,  par. 
3158),  for  the  death  of  an  injured  employ d. 
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■n  amended  complaint,  alleging  that  the  lat- 
ter was  unmarried,  left  no  wife  or  children  sur- 
-viving,  and  that  his  parents,  instead  of  the  ad- 
ministrator, sustained  damages,  held  not  to 
state  a  different  cause  of  action  than  that  al- 
leged in  the  original  complaint,  which  averred 
that  decedent's  estate  and  plaintiff  as  admin- 
istrator thereof  sustained  damages  in  the  sum 
alleged,  and  that  the  action  was  brought  for 
the  benefit  of  his  suryiTing  parents. 

II.  Appeal   and    error  €=91202— On  entry   «f 

Judgment  for  appellant  on  remand  following 

reversal,   appellee   may   move  for  new   trial 

and  take  subsequent  proceedings. 

On  reversal  of  a  judgment  for  defendant 

notwithstanding   the   verdict,   defendant,   when 

the  case  is  remanded  and  judgment  entered  on 

the  verdict  for  plaintiff,   has   the   same    right 

to  move  for  a  new  trial  and  take  subsequent 

proceedings  as  if  judgment  had  been  so  entered 

in  the  first  instance. 

Appeal  from  Superior  Conrt,  Gila  County; 
O.  W.  Sbute,  Judge. 

Action  by  Riley  Bryan,  administrator  of 
the  estate  of  Allen  Bryan,  deceased,  against 
the  Inspiration  Consolidated  Copper  Com- 
pany. From  an  order  denying  an  applica- 
tion to  substitute  decedent's  parents  as  par- 
ties plaintiff,  and  a  Judgment  for  defendant, 
plaiotifT  and  deceased's  parents  appeal.  Re- 
versed and  remanded,  with  directions. 

Superseding  former  opinion,  20  Ariz.  485, 
181  Pac  677 

Baker  &  Baker,  of  Phoenix,  A.  C.  McKld- 
dop,  of  Globe,  and  F.  C.  Struckmeyer,  of 
Ptaoentx,  for  appellants. 

E.  W.  Rice,  of  Globe,  for  appellee. 

PAITEB,  Superior  Judge.  This  case  was 
once  heard  and  the  Judgment  appealed  from 
affirmed.  20  Ariz.  485,  181  Pac  677.  A  re- 
hearing was  thereafter  granted,  and  the 
cause  submitted  upon  additional  briefs  and 
oral  argument.  The  action  was  brought  by 
Riley  Bryan,  as  administrator  of  the  estate 
of  Allen  Bryan,  deceased,  to  recover  damages 
caused  by  the  death  of  the  intestate  under 
the  Arizopa  iCmployers'  Liability  Act  (chap- 
ter 6,  tit  14,  R.  S.  3913).  The  defendant  ap- 
peared and  answered,  and  the  cause  was 
thereafter  tried,  resulting  in  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $10,000. 
After  the  verdict  was  returned,  but  before 
Judgment,  the  defendant  moved  for  Judgment 
in  its  favor  notwithstanding  the  verdict,  and 
thereafter,  and  before  the  rendition  of  any 
Judgment,  the  plaintiff  moved  for  leave  to 
substitute  the  parents  of  the  deceased  as 
plaintiffs  in  lieu  of  the  administrator,  and 
for  leave  to  file  an  amended  complaint  ac- 
cordingly. These  motions  were  heard  before 
the  trial  court,  and  on  September  27,  1916, 
it  was  ordered  that  the  verdict  of  the  Jury 
be  vacated  and  set  aside,  and  that  Judgment 
be    rendered    in    favor    of    the    defendant 


Thereafter,  and  on  the  27th  day  of  Septem- 
ber, 1916,  Judgment  was  entered  In  accord- 
ance with  this  order.  On  November  20,  1916, 
a  formal  order  was  entered,  denying  the  ap- 
plication to  substitute  the  parents  as  parties 
plaintiff,  and  directing  such  order  to  be  en- 
tered as  of  September  27,  1916,  the  day  when 
the  Judgment  was  entered  in  favor  of  the  de- 
fendant From  this  order  and  from  the 
judgment  In  favor  of  the  defendant  the  ad- 
ministrator and  the  parents  have  appealed  to 
this  court 

[1  ]  The  appellants  urge  that  the  action  of 
the  court  below  was  erroneous,  first,  in  that 
the  administrator  was  the  proper  party  to 
maintain  the  action.  This  question  was  here- 
tofore passed  upon,  and  no  reason  Is  per- 
ceived for  disturbing  the  decision  before 
made.  In  tact  no  serious  claim  is  made  by 
the  appellants  that  the  action  could  be  main- 
tained by  the  administrator.  Paragraph 
3158.  R.  S.  1913,  is  incapable  of  any  other 
interpretation  than  that  the  action  must  be 
brought  by  the  personal  representative  in 
cases  where  there  is  a  surviving  widow  or 
husband  and  children;  if  none,  by  the  sur- 
viving parents  or  next  of  kin,  and  again,  by 
the  administrator  for  the  benefit  of  the  es- 
tate if  none  of  those  In  the  preceding  classes 
are  in  existence.  However  illogical  this  pro- 
vision may  be,  or  however  lacking  in  ap- 
parent reason,  the .  law  is  so  written.  The 
Legislature  created  a  new  right  of  action, 
and  bad  a. right  to  provide  for  its  enforce- 
ment in  any  manner  that  might  be  deemed 
proper,  and  It  is  useless  to  speculate  as  to 
the  reasons  for  requiring  the  action  to  be 
brought  in  some  instances  by  the  administra- 
tor alone  and  In  some  by  the  parties  suffer- 
ing the  damage.  In  view,  however,  of  the 
long  existence  of  statutes  providing  that  in 
cases  of  injuries  causing  death  an  action 
might  be  maintained  by  the  personal  repre- 
sentative, and  the  not  altogether  clear  lan- 
guage of  the  Employers'  Liability  A(?t,  the 
mistake  in  supposing  that  the  proper  person 
to  bring  the  action  was  the  administrator 
was  an  explainable  one,  and  It  is  not  alto- 
gether surprising  that  such  mistake  was 
made  even  by  the  distinguished  practitioner 
who  represented  the  plaintiffs  In  this  case. 

[2]  The  question  ably  and  at  length  dis- 
cussed at  the  rehearing,  both  orally  and  by 
brief,  is  whether  the  court  erred  in  denying 
the  right  to  substitute  the  parents  in  place 
of  the  administrator,  and  as  a  necessary  con- 
sequence thereupon  render  judgment  on  the 
verdict  in  favor  of  the  substituted  plaintiffs. 
Preliminary,  however,  to  a  discussion  of  that 
question  some  matters  urged  by  coun'sel  for 
the  appellee  in  Its  briefs  should  be  disposed 
of,  and,  first  It  is  insisted  that  neither  the 
parents  nor  the  administrator  has  the  right 
to  appeal;  the  parents  because  while  they 
endeavored  to  become  substituted  plaintiffs, 
they  never  succeeded  in  doing  so,  and  hence 
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tbey  never  tiecame  parties  to  the  action,  and 
the  administrator  because  be  bas  no  interest 
in  tbe  cause  of  action,  and  is  tberef  ore  not  ag- 
grieved by  any  disposition  tbat  might  be 
made  of  the  case.  The  result  of  this  would 
be  tbe  peculiar  situation  tbat  a  final  judg- 
ment bus  been  rendered,  exonerating  the  de- 
fendant from  liability,  and  finally  disposing 
of  any  claim  that  might  be  made  on  account 
of  tbe  death  of  the  deceased,  a  Judgment 
which  in  its  nature  is  sul)ject  to  review  by 
this  court,  and  yet  no  one  is  in  a  position  to 
seek  such  review.  WbUe  the  position  of  tbe 
appellee  may  appeal  to  the  severely  logical, 
yet  the  argument  made  must  yield  to  tbe 
practical  application  of  the  statutes  allowing 
tbe  right  of  appeal.  Surely  a  judgment  final- 
ly disposing  of  the  rights  of  all  parties,  and 
sufficient  in  matter  in  controversy  to  enable 
the  party  aggrieved  to  Invoke  jurisdiction  of 
this  court,  must  be  reviewable  upon  tbe  ap- 
peal of  some  one.  Here  tbe  parties,  both 
administrator  and  parents,  have  joined  in  the 
appeaL  If  therefore  the  case  can  be  reviewed 
at  all,  the  proper  parties  are  before  the  court. 
The  administrator  brought  tbe  action,  not 
for  bis  own  benefit,  but  on  behalf  of  the  par- 
ents of  tbe  deceased,  as  will  be  presently 
more  fully  discussed.  Tbe  judgment  disposes 
of  the  rights  of  those  parents,  as  well  as  tlie 
rights  of  the  administrator  as  their  supposed 
trustee;  and,  while  there  is  much  force  in 
tbe  argument  tbat  the  parents  themselves, 
never  having  become  parties  to  the  action, 
but  having  been  excluded  from  that  claimed 
right,  are  not  in  a  position  to  seelc  a  review 
of  the  Judgment,  yet  tbe  administrator,  hav- 
ing made  application  to  have  tbe  parties  for 
whom  be  assumed  to  act  substituted  tn  bis 
place,  and  having  bad  tbat  application  denied, 
mayseelc  relief  at  the  hands  of  the  court  of 
last  resort,  and  a  determination  of  whether 
tbe  right  which  be  claimed  was  improperly 
denied.  The  question  does  not  seem  to  have 
arlsei^  in  most  of  tbe  numerous  cases  cited 
by  counsel  which  involve  tbe  right  to  substi- 
tute one  plaintiff  for  anotlier,  but  in  the  case 
of  Pugmire  v.  Diamond  Coal  &  Colie  Co.,  26 
Utah,  115,  72  Pac.  385,  the  statement  is  made 
that: 

"As  the  appellants  were  entitled  to  the 
amendment  asked  for,  and  it  having  been  denied 
them,  it  necessarily  follows  tbat  they  are  enti- 
tled to  be  beard  on  appeal." 

In  that  case  the  action  was  brought  by 
tbe  widow  and  minor  children  of  tbe  de- 
ceased. Under  tbe  statute  of  Wyoming  it 
was  required  that  actions  of  the  character 
there  involved  must  be  brought  by  the  per- 
sonal representative.  Upon  this  question  be- 
ing presented  to  tbe  court  and  it  being  held 
tbat  tbe  widow  and  children  were  not  en- 
titled to  maintain  the  action,  tbe  plaintiffs, 
the  widow  and  cliildren,  made  a  motion  for 
leave  to  amend  tbe  complaint  by  substituting 
the  administratrix  of  tbe  estate  of  the  de- 
ceased as  a  party  plaintiff,  and  this  motion 


was  denied.  The  plaintiffs,  the  widow  and 
children,  thereupon  appealed,  and  it  was  in 
connection  with  this  state  of  the  record  and 
an  appeal  taken  by  those  parties  that  tbe 
court  used  the  language  above  set  forth.  Tbe 
case  is  a  direct  authority  to  the  effect  tbat 
the  administrator  in  this  case  is  entitled  to 
prosecute  an  appeal  for  the  purpose  of  de- 
termining whether  there  was  error  in  the 
refusal  of  his  motion  to  substitute  tbe  parents 
as  parties  plaintitf,  and  sucb  view  appeals 
to  the  judgment  of  an  appellate  court  as  tbe 
proper  course  to  be  taken,  rather  than  to 
hold  tbat  such  a  judgment,  though  possibly 
erroneous,  is  incapable  of  being  reviewed. 

[3]  The  appeal  was  also  taken  from  tbe 
order  entered  in  the  minutes  of  November  20, 
1916,  but  directed  to  be  entered  as  of  Sep- 
tember 27,  1916,  formally  denying  tbe  motion 
to  substitute  tbe  parents  as  parties  plaintiff. 
It  is  insisted  tbat  this  order  is  ineffectual 
because  made  after  judgment,  not  appealable 
in  itself  under  subdivision  6  of  paragraph 
1227,  R.  S.  1913,  and  tbat  the  language  of 
the  order  is  insufficient  to  make  it  a  nunc 
pro  tunc  order,  or  to  indicate  that  the  order 
was  actually  made  on  September  27th,  though 
afterwards  directed  to  be  entered  as  of  tbat 
date.  Tbe  matters  before  the  court,  bow- 
ever,  were  both  the  motions  made  by  the 
respective  parties,  tbe  motion  of  the  defend- 
ant for  judgment  notwithstanding  the  ver- 
dict, and  tbe  motion  of  tbe  plaintiff  admin- 
istrator for  leave  to  substitute  tbe  parents 
as  parties,  to  amend  the  complaint  according- 
ly and  in  effect  for  judgment  on  tbe  verdict 
in  favor  of  tbe  substituted  plaintiffs.  One  mo- 
tion was  necessarily  tbe  converse  of  the 
other.  The  denial  of  one  would  be  necessari- 
ly tbe  granting  of  tbe  other,  and  tbe  grant- 
ing of  one  would  necessarily  amount  to  a 
denial  of  tbe  other.  When  tbe  court  granted 
the  defendant's  motion  and  ordered  judgment 
in  accordance  therewith,  it  thereby  denied 
tbe  plaintiff's  motion,  and  sucb  an  order 
would  necessarily  inhere  in  the  Judgment. 
Un  the  appeal  from  tbe  Judgment  the  denial 
of  tbe  plaintiff's  motion,  necessarily  implied 
from  the  mere  fact  of  ordering  judgment  in 
favor  of  tbe  defendant,  is  subject  to  review 
and  consideration.  The  granting  of  the  de- 
fendant's motion,  being  a  denial  of  tbe  plain- 
tiff's motion,  may  have  rendered  unnecessary 
any  formal  order  denying  tbe  latter  motion. 
But  such  being  tbe  effect  of  tbe  order  for 
Judgment,  it  was  not  improper  for  tbe  conrt 
to  subsequently  enter  a  formal  order  carrying 
into  effect  the  order  necessarily  made  at  the 
time  of  directing  tbe  entry  of  judgment  In 
favor  of  the  defendant 

[4]  It  is  suggested  that  tbe  application  for 
substitution  of  parties  plaintiff  was  not  made 
until  after  verdict,  and  hence,  was  too  late. 
But  paragraph  422,  R.  S.  1913,  providing  that 
a  pleading  may  be  amended  at  any  stage  of 
tbe  case,  permits  tbe  court  to  allow  an  amend- 
ment after  verdict.    Arizona  Hercules  Deeper 
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Co.  V.  Protestant  Episcopal  Church  Corpora- 
tion, 21  Ariz.  470,  190  Pac.  85. 

[5]  Coming  now  to  the  question  whether 
the  court  below  erred  In  refusing  to  permit 
the  amendment  of  the  complaint  and  the  sub- 
Btltatlon  of  the  parents  as  parties  plaintiff, 
the  objection  to  such  amendment  and  substi- 
tution is  that  It  Introduces  an  entirely  new 
cause  of  action  after  the  expiration  of  the 
time  within  which  the  orlgUal  action  could 
be  brought,  and  changes  the  Issues  In  a  ma- 
terial respect  The  Employers'  Liability  Act, 
which  creates  the  right  of  action,  proyldea 
fparagraph  3162,  R.  S.  1918)  that  no  action 
shall  be  maintained  unless  commenced  with- 
in two  years  from  the  date  the  cause  of  ae- 
tiou  accrues.  It  Is  undoubtedly  true,  as 
shown  by  the  numerous  authorities  cited  by 
the  appellee,  that  such  a  limitation  of  time 
In  a  statute  creating  a  right  of  action  of  this 
character  relates,'  not  merely  to  the  remedy, 
but  to  the',  right  which  the  statute  creatPs, 
and  that  the  bringing  of  the  action  within 
the  time  specified  in  the  statute  Is  essential. 
As  expressed  In  one  of  the  authorities  cited, 
such  a  provision  operates,  not  only  as  a  limi- 
tation of  the  remedy  given  the  plaintiff,  but 
also  as  a  limitation  of  the  liability  which  It 
creates  against  the  defendant 

[8]  This  rule  should  be  borne  In  mind  In 
determining  the  correctness  of  the  action  of 
the  court  below,  because  no  application  was 
made  for  the  substitution  of  plaintiffs  or  the 
amendment  of  the  complaint  to  effect  such 
substitution  until  more  than  two  years  had 
elapsed  from  the  time  of  the  accrual  of  the 
cause  of  action.  No  new  action  could  be 
maintained  at  the  time  the  substitution  was 
sought,  because  the  right  given  by  the  statute 
had  absolutely  ceased,  and  the  substitution 
could  not  be  made  unless  Its  effect  would  be 
not  to  change  the  cause  of  action  or  to  intro- 
duce a  new  cause  of  action,  but  to  retain  the 
cause  of  action  originally  sued  on.  If,  there- 
fore, such  proposed  amendment  and  substitu- 
tion did  change  the  cause  of  action  or  intro- 
duce a  new  cause  of  action  into  the  case,  the 
court  would  have  no  alternative  but  to  deny 
the  motion.  But  even  though  the  provision 
as  to  the  time  within  which  the  action  may 
be  brought  affects  the  right  and  not  merely 
the  remedy,  if  the  proposed  amendment  did 
not  present  a  new  or  different  cause  of  action 
and  would  relate  bacli  to  the  commencement 
of  the  action,  the  character  of  the  limitation 
is  unimportant.  The  question,  therefore,  to  be 
considered  is  whether  such  would  be  the  ef- 
fect of  the  action  sought  by  the  motions  filed. 
Similar  applications  have  been  frequently 
passed  upon,  and,  while  the  decisions  are  in 
confiict  certain  of  them  discuss  convincingly 
the  question  here  Involved. 

In  Missouri,  Kansas  &  Texas  Railway  Co. 
V.  Wulf,  226  U.  S.  570,  33  Sup.  Ct  136,  57  L. 
Ed.  355,  Ann.  Gas.  1914B,  134,  the  action  was 
brought  by  a  mother  in  her  individual  capac- 


ity to  recover  damages  by  reason  of  the  death 
of  her  son.  Thereafter  she  sought  to  have 
herself  as  administratrix  of  the  estate  of  her 
deceased  son  substituted  as  plaintiff  in  lieu 
of  herself  Individually.  This  motion  was 
granted,  and  from  the  final  judgment  render- 
ed the  defendant  took  the  case  to  the  Su- 
preme Court  of  the  United  States.  It  was  urg- 
ed that  it  was  error  to  permit  the  amendment 
and  substitution,  for  the'  reason  that  the 
plalntifTs  amended  petition  in  whidi  for  the 
first  time  she  set  up  her  right  to  sue  as  ad- 
ministratrix alleged  an  entirely  new  and  dis- 
tinct cause  of  action,  and  that  such  an  amend- 
ment conld  not  lawfully  be  allowed  so  as  to 
relate  back  to  the  commencement  of  the  ac- 
tion, inasmnch  as  the  plaintiff's  cause  of 
action  was  barred  by  the  limitation  of  two 
years  before  she  undertook  to  sue  as  admin- 
istratrix. It  was  held  that  there  was  no  sub- 
stantial difference  between  the  original  and 
the  amended  petitions,  the  court  saying: 

"In  the  former,  as  in  the  latter,  it  was  suffi- 
ciently averred  that  the  deceased  came  to  his 
death  through  injuries  suffered  while  he  was 
employed  by  the  defendant  railroad  company 
in  interstate  commerce;  that  his  death  result- 
ed from  the  negligence  of  the  company  and  by 
reason  of  defects  in  one  of  Its  locomotive  en- 
gines due  to  its  negligence;  and  that  since  the 
deceased  died  unmarried  and  childless,  the  plain- 
tiff, as  bis  sole  surviving  parent,  was  the  sole 
beneficiary   of    the   action." 

And  further  in  the  course  of  the  opinion 
the  court  said: 

"Nor  do  we  think  it  [referring  to  the  amend- 
ment and  substitution  of  parties  plaintiff]  was 
equivalent  to  the  commencement  of  a  new  ac- 
tion, so  as  to  render  it  subject  to  the  two  years' 
limitation  prescribed  by  §  6  of  the  Employ- 
ers' liability  Act.  The  change  was  in  form 
rather  than  in  substance.  •  *  ♦  It  intro- 
duced no  new  or  different  cause  of  action,  nor 
did  it  set  up  any  different  state  of  facts  as  the 
ground  of  action,  and  therefore  it  related  back 
to  the  belcinning  of  the  suit*" 

In  Cox  V.  San  Joaquin  Light  it  Power  Co., 
33  Cal.  App.  522,  166  Pac.  578,  the  widow 
brought  suit  in  her  own  name  to  recover 
damages  for  the  death  of  her  husband.  Lat- 
er she  made  application  to  substitute  herself 
as  administratrix  in  place  of  herself  individ- 
ually. There,  as  here,  It  was  contended  that 
such  diange  resulted  in  a  complete  change  of 
the  cause  of  action,  and  hence  it  was  not  al- 
lowable. In  discussing  this  question  the  court 
said: 

"The  cause  of  action  here  consisted  of  facts 
equally  applicable  to  both  sections,  i.  e.,  the 
death  of  the  employ^  through  the  negligence 
of  the  employer.  The  same  facts,  as  shown  by 
appellant's  statement  of  the  case,  are  found  in 
both  the  original  and  amended  complaints,  the 
only  difference  being  that  in  the  former  the  wid- 
ow, as  heir  of  the  employ^,  was  plaintiff,  and  in 
the  latter  the  widow  as  representative  of  the 
employ^.    In  both  complaints  the  same  cause 
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of  action  was  stated  In  both  cases  the  person 
and  only  person  beneficiallr  interested  was  the 
widow." 

And  It  was  held  that  it  was  not  nror  to 
porrait  the  substitution.  In  Heardon  r.  BaL- 
aklala  Coneolldated  Copper  Oo.  (0.  C.)  193 
Fed.  189,  the  question  Is  discussed  by  Judge 
Van  Fleet  of  the  United  States  District  Court 
for  the  Northern  District  of  California  in  the 
clear  and  vigorous  language  so  often  used  by 
that  eminent  Jurist.  In  that  case  the  action 
was  brought  by  the  father  in  his  own  name, 
Instead  of  that  of  the  ajdmlnistrator,  and  the 
same  question  presented  in  this  case  was 
there  discussed.  It  was  contended  that  the 
action  of  the  court  in  allowing  the  substitu- 
tion of  the  administrator  and  tlie  amendment 
of  the  complaint  accordingly  was  to  allow 
under  the  guise  of  an  amendment  a  new  ac- 
tion to  be  brought  in  the  name  of  the  adnriin- 
Istrator  after  the  time  had  elapsed  in  which 
he  could  originally  maintain  it.  In  answer- 
ing this  contention  it  was  said  by  this  learn- 
ed judge: 

"It  should  be  borne  in  mind,  as  then  stated, 
that  the  substantive  <>ai]8e  of  action  counted  on 
in  the  amended  complaint  has  not  been  changed. 
It  remains  precisely  the  same  as  that  stated 
in  the  original  pleading.  No  new  facts  are  al- 
leged as  a  ground  of  recovery,  the  only  change 
being  in  the  name  of  the  plaintiff  and  the  ca- 
pacity in  which  he  sues;  while  the  father  still 
remains  the  beneficiary  of  the  recovery  sought. 
This  being  so,  the  change  effected  by  the  amend- 
ment is  obviously  in  no  just  sense  the  bringing 
of  a  new  action.  It  is  one  of  form  rather  than 
of  substance,  and  in  the  interests  of  justice  is  to 
be  treated  as  such,  rather  than  to  adopt  a  view 
which  would  result  in  an  irretrievable  bar  to 
all  remedy.  Under  the  modem  doctrine,  the 
discretionary  power  of  the  court  to  such  eud 
is  to  be  liberally  exerted  in  favor  of,  rather 
than  against,  the  disposition  of  a  case  upon  its 
merits." 

In  Motsenbocker  t.  Shawnee  Gas  &  Elec- 
tric Co.,  49  Okl.  304,  152  Pac  82,  I*  R.  A. 
1916B,  910,  the  action  was  brought  by  a  moth- 
er to  recover  damages  for  the  wrongful  death 
of  her  son.  The  statute  required  the  action 
to  be  brought  by  the  next  of  kin,  which  in- 
cluded the  brothers  and  sisters  of  the  deceas- 
ed, as  well  as  the  mother.  An  amended  peti- 
tion was  flied  in  which  the  brothers  and  sis- 
ters of  the  deceased  were  joined  as  plaintiffs, 
which  amended  petition  the  defendants  sought 
to  have  stricken.  It  was  held  that  the  amend- 
ment related  back  to  the  commencement  of 
the  suit,  following  Missouri,  Kansas  &  Texas 
Railway  v.  Wulf,  supra,  and  did  not  intro- 
duce a  new  or  distinct  cause  of  action. 

In  Hebert  v.  Byron  Jaclison  Iron  Works, 
39  Cal.  App.  209, 178  Pac.  550,  the  father  and 
the  widow  originally  brought  the  action,  and 
thereafter  the  widow  as  administratrix  was 
substituted  as  plaintiff.  The  propriety  of  this 
substitution  and  the  amendment  of  the  com- 
plaint effected  were  considered  at  length  by 


the  court  Answering  ttie  contention  of  the 
appellants  that  sacb  amendment  or  substitn- 
tlon  could  not  be  allowed,  it  was  said: 

"While  the  subjects  in  an  abstract  way  seem 
to  present  fair  ground  for  debate,  we  consid- 
er that  the  cases  holding  against  contentions 
like  that  made  by  appellant  here  furnish  a  rea- 
sonable rule  to  be  adopted  in  determining  those 
issues"— citing  the  case  of  Cox  v.  San  Joa- 
quin Iiigbt,  etc.,  Co.  and  Reardon  t.  Balaklala 
Consolidated  Copper  Co.,  supra. 

In  Keystone  Coal  &  Coke  Co.  t.  Fekete,  232 
Fed.  72,  146  C.  C.  A.  264,  the  question  wa-s 
considered  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  In  tbat  case  the  ac- 
tion was  brought  by  the  administrator  to  re- 
cover for  the  death  of  his  intestate.  "Fbe 
petition  specified  the  surviving  relatives,  and 
alleged  that  they  had  been  injured  by  tbe 
death  in  the  amount  of  the  damages  claimed. 
Later,  In  accordance  with  ihe  law  of  Penn- 
sylvania, the  court  permitted  a  ^bstitution 
of  the  surviving  relatives  individually  as 
plaintiffs  of  record,  and  thft  cause  proceeded 
to  Judgment  in  that  form.  Tbe  same  claim 
was  made  that  this  was  error  because  tbe  ac- 
tion became  a  different  one,  and  because  tbe 
new  action  was  at  that  date  barred  by  time. 
The  court  followed  the  ruling  in  Railway  Co. 
v.  Wulf,  supra,  saying: 

"So  far  as  concerns  the  propriety  of  the 
amendment,  we  cannot  distinguish  these  pres- 
ent cases  from  the  Wnlf  Case.  One  is  the  con- 
verse of  the  other.  There  the  beneficiary 
brought  suit  as  plaintiff,  and,  when  it  was 
learned  that  the  right  of  action  there  involved 
had  vested  in  the  personal  representative  a 
substitution  was  permitted.  We  cannot  see 
that  it  is  of  any  importance  that  the  beneficiary 
and  the  personal  representative  happened  to  l>e 
the  same  person." 

In  Pugmire  ▼.  Diamond  Coal  &  Coke  Co., 
supra,  the  action  was  brought  by  the  widow 
and  children  to  recover  damages  for  the  death 
of  the  deceased.  The  Wyoming  statute  un- 
der wtdcb  tbe  acticm  was  brought  provided 
that  tbe  right  of  action  was  In  the  personal 
representative.  As  before  stated,  tbe  court 
below  denied  the  application  to  subeUtute  the 
administratrix  as  plaintiff  In  lieu  of  the  wid- 
ow and  children,  and  this  upon  appeal  was 
held  to  be  error,  and  the  Judgment  was  re- 
versed, with  directions  to  the  trial  court  to 
reinstate  the  case  and  to  allow  the  plaintiffs 
to  amend  as  prayed. 

The  authOTities  upon  this  subject  seem  to 
t>e  in  hopeless  conflict,  but  tbe  more  modern 
and  reasonable  rule,  as  well  as  that  prevail- 
ing in  the  federal  courts,  seems  to  be  that,  un- 
less there  is  some  change  in  tbe  cause  of  ac- 
tion or  tbe  substitution  of  some  new  cause  of 
action,  the  amendment  should  be  allowed,  and 
tbe  cause  l>e  i)ermitted  to  be  determined  up- 
on its  merits.  As  stated  In  one  of  the  deci- 
sions, this  rule  is  subject  to  critidam  as  op- 
posed to  many  weighty  autborlUes.    But  it 
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Jias  the  sanction  of  those  equally  weighty. 
No  attempt  will  be  made  to  review  the  multi- 
tude of  authorities  on  the  subject.  Largely 
they  have  been  examined,  and,  with  all  re- 
spect to  those  holding  the  contrary,  the  mle 
Is  and  ought  to  be  that  laid  down  In  Railway 
Co.  V.  Wulf  and  the  other  cases  above  dted. 

[7]  The  suggestion  with  reference  to  the 
case  of  Keystone  Coal  &  Coke  Co.  v.  Fekete, 
supra,  that  It  appears  from  the  record  that 
the  amendments  were  made  before  trial, 
seems  to, be  without  force,  in  view  of  the  de- 
cisions of  this  court  that  a  complaint  may  be 
amended  as  well  after  verdict  as  before,  and 
the  criticism  of  the  application  of  the  rule  to 
the  converse  of  the  case  as  presented  in  many 
of  the  decisions  seems  to  be  without  founda- 
tion. No  good  reason  can  be  perceived  why. 
If  It  Is  proper  to  substitute  a  x)ersonal  repre- 
fientative  for  an  Individual  plaintiff  for  the 
reason  that  the  right  of  action  is  vested  In 
the  former,  It  would  not  be  eqiially  proper  to 
substitute  the  individual  plalntiflf  for  the  rep- 
resentative when  a  cause  of  action  rests  In 
the  individual.  Nor  can  It  »>e  perceived  that 
It  can  make  any  difference  whether  the  per- 
sonal representative  and  the  Individual  plain- 
tiff are  one  and  the  same  or  different  persons. 
The  mle  cannot  depend  upon  mere  identity 
of  individuals,  but  upon  the  riprhts  respective- 
ly vested  In  them  and  the  propriety  of  so  in- 
troducing a  proper  party  to  assert  those  rights 
as  to  result  in  the  determination  of  the  mer- 
its of  the  claimed  right  of  action. 

[8]  It  is  argued  that  one  of  the  grounds  of 
the  motion  for  judgment  was  that  the  ver- 
dict was  not  sustained  by  the  evidence,  and, 
the  order  granting  the  motion  being  general 
in  form,  it  cannot  be  said  that  It  was  hot 
based  upon  that  ground,  and  hence  the  Judg- 
ment based  upon  that  order 'Should  be  sus- 
tained regardless  of  what  view  may  be  ta]i:en 
as  to  the  right  of  substitution  of  parties  plain- 
tiff and  the  right  to  amend  so  as  to  effect 
that  result.  But  while  a  motion  for  a  new 
trial  may  be  made  and  granted  upon  this 
ground,  it  cannot  be  the  basis  of  an  order 
setting  aside  the  verdict  and  directing  Judg- 
ment notwithstanding  It.  At  common  law  such 
a  motion  could  only  be  made  by  a  plaintiff 
when  the  plea  confessed  the  cause  of  action 
and  set  up  InsufiBclent  matters  In  avoidance 
to  constitute  a  defense  or  a  bar.  Hill  v.  Bag- 
land,  114  Ky.  209,  70  S.  W.  634-637.  In  some 
states  statutes  have  been  enacted  authorizing 
the  court,  in  case  a  motion  for  a  directed  ver- 
dict has  been  made  and  denied,  to  order  Judg- 
ment notwithstanding  the  verdict,  if  the  fail- 
ure to  direct  the  verdict  is  deemed  erroneous. 
But  this  state  has  no  such  provision;  and, 
In  the  absence  of  a  statute  permitting  it,  a 
court  may  not  render  Judgment  notwithstand- 
ing the  verdict  merely  because  It  deems  the 
verdict  unsupported  by  the  evidence.  Ger- 
man Insurance  Co.  v.  Frederick,  58  Fed.  144, 
148,  7  O.  0.  A.  122. 

[I]  It  la  or^d  that  amendmenta  rest  in  the 


sound  discretion  of  the  court,  and  that,  un- 
less that  discretion  Is  shown  to  have  been 
abused,  the  denial  of  the  right  to  amend  will 
not  be  disturbed.  Generally  speaking  this  Is, 
of  course,  the  rule.  But  In  this  case  It  is  not 
difficult  to  Infer  that  the  refusal  of  the  amend- 
ment was  not  in  the  exercise  of  discretion, 
but  based  upon  a  supposed  want  of  power  to 
allow  It,  and  If  the  court  did  undertake  to  ex- 
ercise discretionary  power,  then  in  a  l^gal 
sense  that  discretion  was  abused  when  It  re- 
fused to  permit  an  amendment  Introducing 
the  proper  parties.  Unless  the  case  is  out- 
side of  the  rules  stated  In  the  authorities  dt- 
ed with  respect  to  the  allowance  of  amend- 
ments, the  court  should.  In  the  absence  of 
some  showing  of  prejudice,  allow  the  amend- 
ment and  substitution  of  plaintiffs  sought; 
and,  unless  some  reason  be  shown  why  the 
rights  of  the  opposite  party  are  prejudiced, 
sound  discretion  requires  that  the  amend- 
ment be  allowed. 

[10]  It  remains,  therefore,  to  be  seen  wheth- 
er the  original  and  amended  complaints  in 
this  case  are  so  far  different  as  to  amount  to 
the  Introduction  of  a  new  cause  of  action. 
The  original  complaint,  after  alleging  the  ap- 
pointment and  qualification  of  the  adminis- 
trator, set  forth  the  employment  of  the  de- 
ceased by  the  defendant,  the  work  then  being 
done  by  the  defendant  upon  which  the  deceas- 
ed was  engaged,  and  the  death  of  the  deceas- 
ed due  to  an  accident  resulting  from  a  condi- 
tion or  conditions  of  his  employment,  and 
without  negligence  or  fault  on  his  part.  The 
complaint  then  proceeds: 

"That  by  reason  of  the  death  of  the  plaintiff's 
said  intestate,  Allen  Bryan,  the  estate  of  said 
Allen  Bryan,  deceased,  and  the  plaintiff  as  ad- 
ministrator thereof,  has  sustained  damage  in 
the  sum  of  $35,000.  That  the  said  intestate, 
Allen  Bryan,  was  unmarried,  and  left  him  sur- 
viving his  father  and  mother,  the  parents  of 
said  Allen  Bryan,  and  that  this  action  is 
brought  by  the  plaintiff  as  administrator  for  the 
ben^t  of  said  surviving  parents." 

The  proposed  amended  complaint  omitted 
the  allegation  of  the  appointment  and  quail- 
flcatlon  of  the  administrator,  and  set  forth 
that  R.  E.  Bryan  and  Julia  Bryan  were  the 
parents  of  Allen  Bryan,  deceased,  and  that 
they  are  the  same  persons  for  whose  benefit 
the  action  was  originally  brought  in  the  name 
of  the  administrator.  T^ien  follow  allegations 
resi)ecting  the  employment  of  the  deceased, 
the  work  in  which  he  was  engaged,  and  the 
death,  in  the  same  language  as  contained  In 
the  original  complaint,  and  then  proceeds: 

"That*  the  said  Allen  Bryan  was  unmarried, 
and  left  no  wife  or  children  him  surviving,  and 
that  by  reason  of  the  death  of  said  Allen  Bryan 
these  'plaintiffs,  his  father  and  mother,  have 
sustained  damages  in  Ae  sum  of  $86,000." 

It  is  argued  at  length  that  the  original 
complaint  alleged  no  damages  to  the  parents, 
and  hence  the  amended  complaint  whldi  seeks 
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to  introduce  tbat  element  states  a  new  and 
different  canse  of  action  from  tbat  set  forth 
In  the  original  complaint  It  must  be  borne 
in  mind,  however,  that  the  statute  nnder 
which  this  action  Is  brought,  differing  from 
the  general  statute  authorizing  an  action  for 
Injuries  causing  death,  authorizes  the  recov- 
ery of  damages  to  the  estate  only  in  the  event 
that  there  are  existing  none  of  the  benefici- 
aries previously  named.  When  there  are  such 
beneficiaries,  it  is  the  damages  to  them  that 
may  be  recovered.  Had  the  administrator 
been  the  proper  person  to  commence  the  action, 
he  could  have  recovered  only  such  damages  as 
the  parents  under  the  facts  in  this  case  might 
have  suffered  by  reason  of  the  death  of  the 
son,  and  be  expressly  stated  in  his  complaint 
that  it  was  brought  for  the  benefit  of  those 
parents.  It  requires  no  great  stretch  of  the 
language  used  to  hold  that  the  original  com- 
plaint sought  to  recover  precisely  the  same 
damages  suffered  by  precisely  the  same  per- 
sons as  the  amended  complaint.  The  allega- 
tion of  damage  contained  In  the  original  com- 
plaint could  have  at  any  time  been  amended 
under  the  rule  stated  by  this  court  in  Arizo- 
na Ekstem  Railroad  Co.  r.  Old  Dominion 
Copper  Mining  &  Smelting  Co.,  14  Ariz.  209, 
127  Pac.  71.3,  and  Hagenauer  v.  Detroit  Cop- 
per Mining  Co.,  14  Ariz.  74, 124  Pac.  803,  Ann. 
Cas.  1914C,  1016,  and  the  amendment  would 
have  related  back  to  the  time  of  the  com- 
menceraent  of  the  action.  The  variation  In 
allegation  of  damage,  therefore,  is  Insufllclent 
to  make  a  different  or  a  new  cause  of  action, 
or  to  introduce  a  new  element  into  the  case. 
[Ill  The  original  decision  was  wrong,  and 
should  be  set  aside.  The  defendant,  having 
succeeded  in  obtaining  Judgment  upc»i  its  mo- 
tion, should,  when  the  case  is  remanded  and 
Judgment  entered  upon  the  verdict,  have  the 
same  right  to  move  for  a  new  trial  and  to 
take  all  suhsequent  proceedings  as  It  would 
had  Judgment  been  so  entered  in  the  first  In- 
stance. The  Judgment  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  allow  the  amendment 
sought  and  to  permit  the  substitution  of  the 
parents  as  plaintiffs,  and  to  render  Judgment 
in  their  favor  upon  the  verdict,  with  leave  to 
the  defendant  to  move  for  a  new  trial  or  to 
take  other  proceedings  as  if  Judgment  were 
for  the  flriit  time  then  entered. 

ROSS,  C.  J.,  and  McALISTER,  J,  concur. 


(23  Ariz.  E«0) 
LE  BARON  V.  LE  BARON.     (No.  1900.) 

(Supreme  Court  of  Arizona.     April  12,  1922.) 

I.  Divorce  is=>322— Decree  changes  community 
estate  into  tenancy  In  common. 
In  a  suit  for  divorce,  when  there  is  no  al- 
l<>ention    nn    to    community    property    and   no 


decree  on  that  point,  the  former  spouses  hoU 
the  property  as  tenants  in  common,  mbject  t* 
marital  partherahip  debts. 

?..  HMband  and  Wife  <S=»272(5)— JBry"*  «rM- 
trary  division  of  community  property  not  up> 
held. 
Where,  in  an  action  for  division  of  com- 
munity property  after  divorce  granted  the  hus- 
band, it  was  shown  that  the  community  estate 
was  indebted  beyond  its  ability  to  pay,  and  the 
jury  were  not  instructed  as  to  a  division  of  the 
property,  a  verdict  that  the  husband  should  pay 
the   wife,   without  reference  to  a  division   or 
valuation  of  the  property,  cannot  be  upheld. 

3.  Judgment  ®=>447(l)— Party  seeking  to  set 
aside  Judgment  must  -show  meritorious  de- 
fense. 

One  seeking  to  set  aside  a  judgment  pro- 
cured against  him  by  the  fraud  of  his  adversary 
by  which  he  was  prevented  from  presenting  his 
defense,  must  allege  and  prove  that  he  had 
and  has  a  meritorious  defense  to  the  cause  of 
action  upon  which  the  judgment  rests. 

4.  Divorce  «=>246— Complaint  In  action  t«  vm* 
oate  decree  as  respects  jtroperty  rights  held 
insufficient. 

In  an  action  by  a  wife  to  vacate  and  net 
aside  a  divorce  decree  in  so  far  only  as  it  af- 
fected property  rights  and  the  custody  of  the 
children,  where  it  was  alleged  that  upon  no  oth- 
er reason  but  the  husband's  fraud,  the  wife 
refrained  from  defending  or  introducing  any 
evidence  in  the  divorce  action,  but  it  was  not 
alleged  that  if  she  had  defended  she  could  have 
established  the  falsity  of  allegations  in  the 
husband's  complaint  or  any  defense  thereto,  the 
complaint  was  insufficient 

5.  Divorce  9=>246— Divorce  deoree  cannot  be 
Impeajched  In  part  only. 

In  view  of  Civ.  Code  1913,  pars.  3862  and 
3870,  where,  as>  an  incident  to  the  granting  of 
divorce,  property  questions  and  custody  of  chil- 
dren had  been  adjudicated,  an  action  by  the 
wife,  based  on  the  husband's  alleged  fraud,  to 
vacate  and  set  aside  the  decree  only  as  it  af- 
fected property  rights  and  the  custody  o|  the 
children  held  not  maintainable,  as  a  judgment 
cannot  be  impeached  in  part  only,  where  the 
fraud  claimed  affects  the  whole  judgment. 

Appeal  from  Superior  Conrt,  Maricopa 
County ;  Fred  L.  Ingraham,  Judge. 

Action  by  Edith  V.  Le  Baron  against 
EJdwin  M.  Le  Baron.  From  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded,  with  instructions  to  dismiss  com- 
plaint. 

The  appellant,  Edwin  M.  Le  Baron,  oo  July 
24,  1918,  brought  suit  for  divorce  in  the  sn- 
{)erior  court  of  Maricopa  county,  Arix., 
against  the  appellee,  Edith  V.  Le  Baron,  al- 
leging as  cause  therefor: 

"That  in  the  year  1918  defendant  has  at 
various  and  sundry  times  been  guilty  of  oat- 
rages  towards  this  plaintiS  and  willfully  treated 
plaintiCt   cruelly." 


^ssFor  other  casea  see  same  topic  and  KH!Y-Nl)MBBR  In  all  Ke^-Numberad  Disaati  and  Indi 
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The  appellee  appeared  and  answered  the 
complaint  and  denied  tbe  allegations  thereof. 
Thereafter,  and  on  August  10,  1918,  a  di- 
vorce was  granted  to  the  appellant  hert-in, 
without  opposition,  and  be  vwas  awarded  by 
the  decree  the  custody  of  the  three  minor 
children,  of  the  union ;  visitorial  rights  being 
accorded  to  the  wile.  On  August  27,  1918, 
this  decree  was  modified  by  the  consent  of 
the  parties  to  the  extent 'of  permitting  tbe 
children  to  be  removed  from  the  state  of 
Arizona  by  their  custodian,  tbe  father;  be 
being  required  thereby  to  pay  tbe  sum  of 
$25  per  month  to  the  mother  in  order  that 
she  might  have  the  necessary  means  to  pay 
her  way  to  said  children  for  visitorial  pur- 
poses. 

The  present  action  was  brought  on  Janu- 
ary 15,  1920,  by  the  appellee  against  the  ap- 
pellant, praying,  with  other  relief,  for  a 
decree  vacating  and  setting  aside  the  decree 
of  divorce  granted  the  appellant  so  far  only 
ns  such  decree  affected  the  property  rights 
of  tbe  parties  and  awarded  the  custody  of 
the  children  to  him.  (For  purposes  of  con- 
venience, w6  shall  hereafter  refer  to  the  par- 
ties as  tbey  were  designated  in  the  court  be- 
low In  this  action,  i.  e.,  the  appellee,  Edith 
V.  Le  Baron,  as  plaintiff,  and  the  appellant, 
Edwta  M.  Le  Baron,  as  defendant.)  The 
complaint  alleges: 

"That  by  reason  of  the  frand,  deception,  eo- 
prcion  and  intimidation  practiced  upon  and 
perpetrated  against  tbe  plaintiff  herein  by  the 
defendant,  his  attorneys  and  agents,  as  herein- 
after complained  of,  and  for  no  other  reason, 
this  plaintiff  refrained  trom  defending  in  said 
oanse  No.  10,956  (the  divorce  action)  or  in- 
troducing any  evidence  in  her  behalf  therein." 

And  at  considerable  length  it  alleges  tbe 
facts  of  defendant's  conduct  by  means  of 
which  she  was  prevented  from  defending  In 
the  former  action.  The  community  property 
is  described  as  consisting  of  an  equity  In 
certain  lands  of  the  value  of  $8,000  and  of 
personal  property  in  the  form  of  promissory 
notes  and  accounts  receivable  in  tbe  sum  of 
$4,350.  Plaintiff  first  discovered  the  com- 
plicity of  the  defendant  In  the  fraud  by 
which  she  was  induced  to  permit  the  divorce 
case  to  go  without  defense  on  November  13, 
1919.  It  is  further  alleged  that  defendant 
is  an  unfit  and  improper  person  to  have  the 
care  and  custody  of  the  children  of  the  par- 
ties, and  that  tbe  plaintiff  is  In  all  respiects 
a  fit  and  proper  person  to  have  such  care 
and  custody.  The  prayer  of  such  complaint 
Is  in  the  following  language: 

"(1)  That  the  decree  and  order  made  and  en- 
tered in  said  cause  numbered  10,956,  in  so  far 
as  it  affects  the  property  rights  of-  plaintiff 
herein,  her  right  to  tbe  care  and  custody  of  her 
said  children,  and  her  right  to  alimony  and 
support  money  for  herself  and  her  said  chil- 
dren, be  annulled,  vacated  and  set  aside. 

"(2)  That  the  defendant  t>e  required  to  ac- 
count to  the  plaintiff  for  all  property  of  tbe 


plaintiff  and  defendant  as  the  said  property  ex- 
isted on  the  Ist  day  of  January,  1918,  and 
that  tbe  plaintiff  have  judgment  for  such  por- 
tion thereof  or  such  sum  in  lieu  thereof  as  to 
the  court  may  seem  meet  and  equitable.   ' 

"(3)  That  the  plaintiff  be  awarded  the  ab- 
solute custody  of  her  children,  Ellen  Le  Baron, 
William  Le  Baron,  and  Mary  Lie  Baron,  and 
that  the  defendant  be  required  to  pay  to  the 
plaintiff  monthly  such  sum  as  to  the  court  may 
seem  meet  and  proper  for  the  care  and  support 
of  said  children. 

"(4)  That  the  defendant  be  required  to  pay 
to  the  cleric  of  the  court  for  the  plaintiff  such 
sum  as  to  the  court  may  seem  reasonable  and 
proper  as  an  attorney  fee  for  plaintiff's  attor- 
neys. 

"(5)  That  the  court  make  snch  other  and 
further  orders  herein  as  to  it  may  seem  meet 
and  equitable.  , 

"(6)  That  plaintiff  recover  her  costs  herein 
incurred." 

Tbe  answer  of  tbe  defendant  to  this  ccnn- 
plaint,  by  various  general  and  special  pleas, 
challenged  its  sufficiency  in  law  and  denied 
its  truth  in  fact.  The  court  below  upheld 
the  sufficiency  of  tbe  complaint  as  against 
the  objections  made,  and  the  cause  was  tried 
to  a  Jury,  to  which  were  submitted  certain  of 
tbe  controverted  Issues  by  interrogatories, 
57  In  number,  tbe  answers  to  which,  with 
few  exceptions,  were  favorable  to  plaintiff. 
Thereafter  the  court  adopted  the  said  Inter- 
rogatories, with  tbe  answers  thereto,  as  its 
findings  of  facts  upon  the  controverted  ques- 
tions submitted  to  the  jury  for  determina- 
tion, and,  upon  these  findings  and  the  ad- 
missions made  by  the  pleadings,  adjudged 
that  plaintiff  was  entitled  to  tbe  relief  pray- 
ed for  In  her  complaint,  vacated  and  set 
aside  the  former  decree  and  the  order  modi- 
fying the  same.  In  so  far  as  such  decree  and 
order  applied  to  the  community  property  of 
the  parties,  or  the  custody  of  the  children 
and  their  support  and  maintenance,  and 
specifically  awarded  tbe  plaintifT  the  sole 
custody  of  the  children  with  visitorial  rights 
only  to  tbe  defendant,  gave  judgment  against 
defendant  for  the  sum  of  $5,000,  and  requir- 
ed tbe  defendant  to  pay  $100  per  month  to 
tbe  plaintiff  for  the  support  and  maintenance 
of  the  children.  From  this  judgment  and  tbe 
order  of  tbe  court  denying  the  defendant  a 
new  trial,  tbe  defendant  has  appealed.  The 
cause  is  before  us  in  a  voluminous  abstract 
comprising  over  1,800  pages,  or  nearly  4,000 
folios  of  printed  matter,  being  a  record  of 
proceedings  which  occupied  some  three 
weeks'  actual  time  in  tbe  trial  to  a  jury  in 
the  court  below.  Further  facts  will  be  stated 
in  the  opinion. 

Dougherty  &  Dougherty  and  M.  J.  Dough- 
erty, all  of  Mesa,  W.  L.  Barnum  and  Peyton 
H.  Smith,  both  of  Phoenix,  and  O.  A.  Rodg- 
ers,  of  Mesa,  for  appellant. 

Hayes,  Loney  &  Allee^  of  Pbisnlx,  tor  ap- 
pellee. 
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FIANIGAN,  T.  (after  stating  the  facts  as 
above).  [1]  The  complaint  and  decree  In  the 
divorce  action  were  silent  concerning  the 
community  property,  or  its  disposition.  In  a 
salt  for  divorce  "when  there  is  no  allegation 
as  to  community  proi?erty  and  no  decree  or 
Judgment  on  the  point,  the  decided  weight  of 
authority  is  that  the  former  spouses  hold  the 
property  as  tenants  In  common,  subject  of 
course  to  the  payment  of  the  debts  of  the 
marital  partnership."  McKay  on  Community 
Property,  §  413,  and  cases  cited  :  Ambrose  v. 
Moore,  46  Wash.  463,  90  Pac.  588, 11  L.  R.  A. 
(N.  S.)  103,  and  annotations.  Following  the 
authorities  cited,  we  hold  that  the  decree  of 
divorce  changed  the  tenancy  of  the  parties 
from  that  of  equal  owners  of  the  community 
estate  (La  Tourette  v.  La  Tourette,  15  Ariz. 
200,  137  Pac.  426,  Ann.  Cas.  1915B,  TO)  to  that 
of  equal  owners  as  tenants  in  common  in 
the  property. 

The  effect  of  the  former  decree,  viewed  as  an 
entirety,  was  therefore  to  dissolve  the  mar- 
riage bonds,  award  the  custody  of  the  chil- 
dren to  defendant,  with  vlsltorlal  rights  to 
plaintiff,  and  to  Invest  the  parties  with  the 
tittle  to  the  former  community  property  as 
tenants  in  common  thereof.  The  decree  In 
the  present  action  does  not  affect  the  divorce 
decree  in  so  far  as  a  dissolution  of  the  mari- 
tal relation  Is  concerned,  but  modifies  It  by 
awarding  plaintiff  a  Judgment  against  de- 
fendant In  the  sum  of  ^,000,  In  lieu  of  her 
Interest  as  a  tenant  In  common  in  the  former 
community  property,  divests  the  defendant 
of  the  right  granted  him  by  such  former 
decree  to  the  custody  of  the  children,  and 
awards  their  custody  to  the  plaintiff,  and  re- 
quires the  defendant  to  pay  plaintiff  $100 
per  month  for  their  support  and  mainte- 
nance. This  Judgment  for  the  snm  of  $5,000 
was  l>ased  upon  the  answers  of  the  Jury  to 
interrogatories  requiring  them  to  ascertain 
what  sum  of  money.  If  any,  the  plaintiff  was 
entitled  to  recover  from  defendant  as  and 
for  plalntlfTs  Interest  in  the  former  com- 
munity property,  to  which  they  answered 
that  "she  is  entlUed  to  recover  $5,000." 

[2]  The  defendant's  testimony,  which  can 
hardly  be  said  to  have  been  contradicted  at 
all,  tended  to  prove  that  the  community  es- 
tate was  probably  Indebted  for  community 
debts  beyond  its  ability  to  pay.  Further^ 
more,  the  Jury  were  not  Instructed  that  they 
were  to  make  a  division  of  the  property  as 
it  existed  at  any  time  In  kind.  In  fact,  no 
rule  whatever  was  announced  for  their  guid- 
ance in  arriving  at  the  determination  made. 
Xor  Is  It  pretended  that  the  verdict  and 
judgment  are  based  upon  an  accounting.  Un- 
der the  evidence,  the  form  of  the  intprroga- 
tories,  and  the  entire  failure  to  Instruct  the 
Jury  as  to  any  rule  for  division  of  the  prop- 
erty. It  Is  very  plain  that  In  answerlns;  these 
interrogatories  the  Jury  did  precisely  what 
they  were  justified  in  assuming  It  was  their 
duty  to  do,  L  e.,  fixed  a  sum  based  exclusive- 


ly upon  their  own  conception  of  what  It  was 
fair  and  equitable  the  defoidant  should  pay 
to  plaintiff,  without  reference  to  a  division 
or  valuation  of  the  property,  or  any  rule  by 
which  they  should  make  the  division.  The 
judgment,  based  upon  the  sum  so  fixed,  must 
be  regarded  as  a  purely  arbitrary  determina- 
tion which  cannot  be  upheld. 

While  this  error  la  outstanding,  It  is  not 
the  only  Instance  In  the  volamlnons  record 
before  us  of  error,  to  the  prejudice  of  the 
defendant  here,  on  the  triaL  These  we  shall 
not  pause  to  further  consider  because  of  our 
disposition  of  the  case  on  the  objections 
made  in  limine  of  the  proceedings. 

[3Q  It  Is  not  contended  by  the  defendant 
that  the  complaint  does  not  set  forth  facts 
sufficient  upon  which  to  predicate  the  relief 
sought,  so  far  as  it  discloses  the  conditions 
brought  about  by  defendant  to  prevent  the 
plaintiff  from  presenting  any  defense  she 
might  have  had  to  the  divorce  complaint 
See  Graham  v.  Graham,  64  Wash.  70,  102 
Pac.  891,  L.  R.  A.  1917B,  405,  18  Ann.  Oas. 
999.  But  It  Is  contended  that,  {is  the  com- 
plaint does  not  allege  that  plaintiff  actoally 
had  a  valid  and  meritorious  defense  to  the 
divorce  action,  it  is  insuffld^it  upon  whldi 
to  predicate  any  relief.  In  an  equitable  ac- 
tion to  set  aside  a  judgment,  secured  upon 
due  service  of  process,  it  is  unquestionably 
the  general  If  not  the  universal  rule  that 
the  party  seeking  to  set  aside  the  Judgment 
procured  against  him  by  the  fraud  of  his 
adversary,  by  which  he  was  prevented  from 
presenting  his  defense,  is  bound  as  a  prereq- 
uisite to  relief  to  allege  and  prove  that  he 
had  and  has  a  valid  and  meritorious  defense 
to  the  cause  of  action  upon  which  the  Judg- 
ment complained  of  rests.  Bemhard  v. 
Idaho  Bank  &  Trust  Ca,  21  Idaho,  588,  123 
Pac.  481,  Ann.  Cas.  t913B,  120,  and  notes: 
Graham  v.  Graham,  supra,  and  cases  in  L. 
R.  A.  1917B,  p.  427,  notes;  23  Cyc.  102:^. 
The  reason  of  the  rule  is  patent.  One  seek- 
ing to  overthrow  a  Judgment  must  show  that 
he  is  damnified  thereby,  which  cannot  be  the 
case  if  he  Is  without  defense  to  the  cause 
of  action  upon  which  the  judgment  la  based. 

[4]  The  application  of  this  rule  to  the  al- 
legations of  the  complaint  shows  It  to  be 
fatally  Insufficient  for  want  of  any  allegation 
or  showing  that  the  plaintiff  ever  had  any 
defense  to  the  original  action  for  divorce. 
While  it  is  alleged  that,  "by  reason  of  the 
fraud,  deception,  coercion  and  Intimidation 
practiced  upon  and  perpetrated  against  the 
plaintiff  herein  by  the  defendant,  his  attor- 
neys and  agents,  as  hereinafter  complained 
of,  and  for  no  other  reason,  this  plaintiff 
refralne<}  from  defending  In  said  cause,  or 
introducing  any  evidence  In  her  behalf  there- 
in," It  is  not  alleged  that,  if  she  had  actual- 
ly defended  In  the  cause,  she  could  have 
established  the  falsity  of  the  allegations 
made  In  defendant's  complaint,  or  any  de- 
fense thereto.    And  In  this  connection  it  is 


Digitized  by 


Google 


Ariz.) 


LE  BARON  T.  I.E  BARON 
(tot  P.) 


913 


to  be  noted  that  plaintiff  floes  not  even  at- 
tempt to  assail  the  judgment  In  so  far  as  it 
dissolves  the  marital  relations.  In  no  wise 
does  she  seek  the  relief  a  predicate  for  which 
would  be  a  valid  and  meritorious  defense  to 
the  original  action.  The  insufficiency  of  the 
complaint  in  the  respect  mentioned  requires 
a  reversal  of  the  judgment. 

[S]  But  for  another  reason  equally  fatal 
to  the  maintenance  of  the  proceedings  this 
judgment  cannot  stand.  That  reason  con- 
cerns the  integrity  of  judgments  and  the 
general  rule  which  forbids  their  impeach- 
ment In  part  only.  ^ 

From  the  allegations  of  the  complaint  and 
the  relief  asked,  it  is  apparent  that  the  plain- 
tiff seeks  relief  from  the  operation  and  ef- 
fect of  the  divorce  decree  in  so  far  only  as 
it  concerns  the  disposition  of  the  property 
and  the  awarding  of  the  custody  of  the  chil- 
dren. No  right  to  relief  against  the  Judg- 
ment dlBsolTlng  the  marriage  is  either  shown 
or  prayed  for.  Upon  the  trial  of  the  cause 
plaintiff's  counsel  expressly  waived  any 
right  to  such  relief. 

If -the  court  in  the  former  action  had  con- 
(duded  that  the  defendant  had  not  prored 
the  allegations  of  his  complaint  charging 
cruelty,  it  would  have  been  its  duty  to  dis- 
miss the  cause.  In  that  event,  it  could  have 
made  no  order  concerning  the  property  ae 
the  children.  Its  powers  to  adjudicate  con- 
cerning the  community  property,  or  to  award 
the  defendant  the  custody  of  the  children, 
were  incidental  to  its  jurisdiction  to  decree 
the  dissolution  of  the  marital  relation,  and  to 
be  exercised  only  when  such  a  decree  was 
made.  The  change  in  the  tenancy  of  the 
parties  from  that  of  owners  of  the  commu- 
nity estate  to  that  of  tenants  in  common 
thereof  was  a  result  which  followed  by  op- 
eration of  law  upon  the  granting  of  the  de- 
cree making  no  specific  disposition  of  the 
property.  All  this  Is  apparent  from  the  pro- 
visions of  our  Civil  C!ode  on  the  subject, 
from  which  we  quote  paragraph  3862,  as  It 
read  at  the  time  of  the  trial  of  the  original 
action,  and  paragraph  3870  of  that  Code: 

"The  court  pronouncing  a  decree  of  divorce 
from  the  bonds  of  matrimony  shall  also  decree 
and  order  a  division  of  the  estate  of  the  par- 
ties in  such  a  way  as  to  the  court  shall  seem 
just  and  right,  having  due  regard  for  the  rights 
of  each  party  and  their  children,  if  any;  provid- 
ed, however,  that  nothing  herein  contained  shall 
be  construed  to  compel  either  party  to  divest 
himself  or  herself  of  the  title  to  separate  prop- 
erty."   Paragraph  3862. 

"In  suits  for  divorce  the  court  may  make 
•nch  orders  concerning  the  care  and  custody 
of  the  minor  children  of  the  parties  and  their 
suitable  maintenance  during  the  pendency  of 
the  action  as  may  be  deemed  proper  and  neces- 
sary for  the  well-being  of  the  children,  and  in 
the  final  judgment  rendered  in  any  such  suit 
or  in  any  suit  for  annulment  of  the  marriage, 
the  court  may  make  such  disposition  of,  and 
provision  for  the  minor  children,  as  shall  be 
deemed  most  expedient  under  all  circumstances. 


and  for  the  present  comfort,  and  future  well- 
being  of  such  children."    Paragraph  3870. 

The  language  used  in  Ambrose  v.  Moore, 
supra,  referring  to  the  power  of  the  court 
to  dispose  of  the  community  property  by  its 
decree  in  the  divorce  proceeding,  is  apposite: 

"The  power  to  dispose  of  the  property  of  the 
husband  end  wife  is  a  mere  incident  of  the 
power  to  grant  the  divorce,  and  ordinarily  that 
power  cannot  be  exercised  by  another  court  and 
at -another  time  or  in  an  independent  action." 

It  follows  that,  as  the  former  judgment 
dissolving  the  marriage  was  neither  success- 
fully Impeached  nor  even  attacked,  the  mat- 
ters which  it  became  necessary  to  adjudicate 
as  an  incident  of  such  dissolution,  the  judg- 
ment not  being  avoided,  should  also  stand 
unavoided.  Mc<7raney  t.  McCraney,  S  Iowa, 
232,  68  Am.  Dec.  702.  Whether  we  view  the 
complaint  as  a  pleading  insufficient  <n  fact 
to  avoid  the  former  judgment,  and"  therefore 
an  unsuccessful  direct  attack,  or  as  a  col- 
lateral attack,  as  such,  the  result  must  be 
the  same.  It  Is  an  attempt,  without  setting 
aside  the  former  judgment,  to  "obtain  an- 
other and  independent  judgment  which  will 
destroy  the  effect  of  the  former  judgment." 
The  proceedings  are  therefore  within  the 
rule  which  forbids  a  collateral  attack  to  be 
made  upon  a  judgment  by  a  i>arty  thereto 
for  any  cause.  Including  fraud,  unless  the 
judgment  Is  void  on  its  face.  Tube  City  Mln. 
&  Mill.  Co.  V.  Otterson,  16  Ariz.  305,  146 
Pac.  208,  U  R.  A.  lOieiS,  303;  Henderson 
V.  Towle  (Ariz.)  208  Paa  1065. 

That  there  are  cases  where  a  judgment 
may  be  Impeached  for  fraud  Invalidating  it 
In  part  only  is  true.  Counsel  for  plnlntMT 
have  dted  many  such  cases  in  opposition  to 
the  doctrine  of  McCraney  v.  McCraney,  su- 
pra, which  support  their  contention  that  such 
partial  invalidity  may  be  decreed  in  the  sub- 
sequent suit  for  fraud,  which  does  not  affect 
the  decree  of  divorce  itself.  The  cases  so 
cited  are  Klaes  v.  EOaes,  108  Iowa,  669,  72 
N.  W.  777 ;  McMurray  v.  McMurray.  67  Tex. 
666,  4  8.  W.  367;  Trammell  v.  Trammell 
(Tex.  Oiv.  App.)  80  S.  W.  119;  Holt  t.  Holt, 
23  Okl.  639,  102  Pac.  187;  E.x  parte  Smith, 
74  Kan.  462,  87  Pae.  189.  We  summarize 
these  decisions  on  the  point  In  question: 

In  Elaes  v.  Klaes,  supra,  a  decree  for 
alimony  obtained  by  a  husband  In  a  suit  for 
divorce  was  set  aside  In  a  suit  brought  for 
that  purpose  by  the  wife.  The  relief  granted 
was  based  upon  the  &cts  that  the  husband 
had  given  false  testimony  concerning  the 
land  awarded  to  him  as  alimony,  and  that 
the  title  thereto  was  actually  in  the  wife. 

In  McMurray  v.  McMurray,  supra,  the  pe- 
tition of  the  wife  against  the  divorce  decree 
alleged,  amongst  other  matters,  that  the  de- 
cree depriving  her  of  her  full  share  in  the 
community  pr<^)erty  was  obtained  by  false 
testimony  and  concealment  of  assets  on  the 
part  of  the  husband.    Holding  that  the  bus- 
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band  as  a  trustee  for  fhe  wife  was  bound  to 
good  faith,  and,  In  effect,  that  the  property 
by  reason  of  his  fraudulent  concealment  had 
not  been  disposed  of  by  the  decree,  the  court 
set  that  portion  of  the  decree  aside  and  ad- 
Judged  the  wife  entitled  to  the  same  share 
of  the  property  which  the  defendant  husband 
himself  was  entitled  to  retain. 

In  Trammell  v.  Trammell,  supra,  the  de- 
cree, so  far  as  it  affected  the  custody  of  the 
minor    children,    being   tainted   with   fraud, 
'  was  set  aside.    The  court  said: 

"The  evidence  is  sufficient  to  show  that  a 
fraud  was  perpetrated  upon  the  appellee  by 
the  appellant  in  procuring  the  judgment  award- 
ing him  the  custody  of  the  minor  children." 

Holt  y.  Holt,  supra,  was  a  case  of  egre- 
gious fraud  practiced  upon  the  wife  by  the 
husband,  whereby  she  was  prevailed  upon  to 
obtain  a  decree  of  dlrorce,  surrender  her 
right  to  the  custody  of  her  children,  and  be- 
ing "Induced  partly  by  the  deceit  practiced 
by  defendant  la  misrepresenting  to  her  the 
extent  of  his  fortune"  brought  the  suit  and 
accepted  an  entirely  inadequate  and  unfair 
provision.  This  result  of  the  fraud  was  rem- 
edied by  the  second  decree. 

In  Ex  parte  Smith,  supra,  the  court,  set- 
ting aside  the  judgment  for  alimony  with- 
out disturbing  the  original  decree,  said: 

"The  defendant's  dishonesty  having  left  its 
mark  upon  that  portion  of  the  judgment  only 
which  undertook  to  respond  to  the  plaintiff's 
claim  for  alimony,  that  portion  alone  needed 
purging.  The  provision  divorcing  the  parties 
was  not  tainted  and  there  was  no  reason  for 
disturbing  it.  If  the  reason  for  attacking  the 
judgment  had  been  furnished  by  some  fact 
which  touched  upon  the  court's  authority  to 
proceed  at  all,  the  judgment  would  have  stood 
or  would  have  fallen  as  an  entirety,  as  in  the 
Lewis  case." 

Only  in  the  case  Ex  parte  Smith  was 
there  anything  like  a  discursive  examination 
of  the  legal  or  equitable  principles  which  au- 
thorize a  court  to  set  aside  a  former  Judg- 
ment In  part  only.  Without  further  analy- 
sis of  these  decisions,  it  Is  evident  that  they 
are  not  authority  for  the  proposition  that  'a 
decree  may  be  set  aside  in  part  where  the 
sole  ground  of  impeachment  of  such  decree 
is  the  fraud  of  the  successful  party  in  ob- 
taining the  decree  at  all.  The  dlstincUon 
we  have  in  mind  is  expressed  in  the  language 
quoted  from  the  case  of  Elx  parte  Smith,  su- 
pra. In  the  case  at  bar,  the  plaintiff  does 
not  undertake  to  allege  or  prove  that  by  de- 
fendant's conduct  she  was  deprived  of  the 
opportunity  of  presenting  any  defense, 
which,  without  affecting  the  decree  of  di- 
vorce itself,  would  impeach  the  adjudication 
concerning  the  property  rights  and  the  cus- 
tody of  the  children.  The  allegation  of  the 
complaint  is  merely  that  by  reason  of  plain- 
tiff's fraud,  deception,  coercion,  and  Intimi- 
dation she  refrained  from  defending  In  said 


cause  or  introducing  any  evidence  In  her  be- 
half therein.  So  that  even  If  the  complaint 
had  sufiSciently  alleged  a  complete  defense 
to  the  original  action  (which  it  does  not  do), 
it  would  not  be  sufficient  upon  which  ^ 
predicate  the  partial  relief  asked  for,  and 
at  the  trial  Insisted  upon,  as  it  alleges  noth- 
ing which  directly  and  peculiarly  affects  the 
remaining  portions  of  the  decree.  Para- 
phrasing Ex  parte  Smith,  supra,  the  defend- 
ant's dishonesty  has  not  left  its  mark  upon 
that  portion  of  the  Judgment  only  which  af- 
fects the  property  rights  or  the  custody  of 
the  children. 

Plaintiff's  counsel  depict  the  unhappy 
plight  of  their  client  thus  forced  to  ask  for 
a  reuniting  of  the  severed  marital  bonds  as 
a  prerequisite  to  the  relief  prayed  for.  But 
the  duties  of  the  marital  relations  might 
have  proved  an  irksome  burden  to  the  par- 
ties before  the  divorce  was  granted,  without 
opening  up  any  legal  avenue  of  'escape.  It 
is  axiomatic  that  the  mere  unwillingness  of 
husband  and  wife  longer  to  continue  in  such 
relations  is  not  in  itself  ground  for  divorce. 
Consent  will  not  suffice.  Some  cause  for  di- 
vorce mentioned  in  the  statutes  must  exist. 

The  defendant  In  this  case,  as  is  his  right, 
insists  that  the  former  decree  is  In  all  re- 
spects valid  and  unaffected  by  any  fraudu- 
lent procurement  or  concealment  on  his  part 
He  stands  upon  that  decree  and  InsistB  tliat 
he  is  entitled  to  all  rights  conferred  upon 
Iilm  by  Its  terms.  We  must  rule  that  he  is 
entitled  so  to  do.  The  plaintiff's  positl<m 
can  only  be  Justified  upon  the  proposition 
that.  If  she  were  able  to  prove  the  invalidity 
of  the  former  decree  in  Its  entirety  in  tliis 
action,  her  right  to  have  it  set  aside  is  as- 
similable to  a  right  to  property  which  she 
may  voluntarily  waive,  and  that  she  may 
permit  the  former  decree  to  stand,  though 
based  on  no  legal  ground,  and  relitlgate  the 
other  dispositions  made  by  the  decree  with 
which  she  is  dissatisfied.  To  this  proposi- 
tion we  cannot  assent.  The  decree  of  di- 
vorce cannot  be  a  rock  foundation  for  plain- 
tiff to  build  upon  and  one  of  sand'  for  defend- 
ant. And,  under  principles  of  the  integrity 
and  conclusiveness  of  judgments,  to  which 
we  have  adverted,  it  cannot  l>e  permitted 
that  plaintiff  relitlgate  and  try  by  piecemeal 
that  which  has  once  been  properly  determined 
as  a  part  of  an  integral  whole,  by  a  Judgment 
which  (so  far  as  this  record  shows)  plain- 
tiff is  neither  able  nor  willing  to  overthrow. 

The  complaint  being  Insufficient  because  it 
fails  to  allege  a  valid  and  meritorious  de- 
fense to  the  original  action,  and  the  proceed- 
ings as  a  partial  attack  upon  the  original 
divorce  decree  not  being  maintainable,  the 
judgment  must  l>e  reversed,  and  the  cause 
remanded  to  the  court  below  with  Instruc- 
tions to  dismiss  the  complaint 

BOSS,  a  J.,  and  McALISTER,  J.,  eoocnr. 
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!■  rt  CENTRAL  BANK  OF  WILLCOX. 

STATE  V.  LOWDERMILK. 

(No.  2024.) 

(Supreme  Court  of  Arizona.     April  12,  1922.) 

1.  Depositaries  ^=>8—IMoney  deposited  by  state 
aod  bearing  interest  Is  to  bo  used  by  bank, 
and  their  relation  Is  that  of  creditor  and 
debtor. 

The  state's  relation  to  its  selected  and 
qualified  depositaries  is  that  of  creditor  and 
debtor,  and  its  deposit  is  a  general  and  not  a 
special  one,  and,  from  the  very  terms  upon 
wliich  the  deposit  is  made,  it  is  contemplated 
that  the  money  shall  be  lent  out  and  handled  by 
the  bank  in  the  same  manner  as  moneys  of  any 
other  depositor,  as  the  bank  would  have  to  do 
to  enable  it  to  pay  the  interest  thereon  agreed 
and  fixed  by  law. 

2.  Banks  and  banking  «=980(4)— State  having 
provided  against  loss  of  It*  deposits  Is  not 
preferred  oredltor. 

The  state  is  not  a  preferred  depositor  in 
a  bank  by  rigbt  of  sovereign  prerogative,  under 
the  common-law  rule  to  secure  its  revenues, 
since  by  Civ.  C!ode  1913,  pars.  4637-4655,  it  has 
provided  for  the  requiring  of  a  bond  to  secure 
its  deposits,  which  right  is  accorded  to  no  other 
depositor,  and  is  endowed  further  by  para- 
graphs 284-306  with  yisitorial  power  from  the 
•tate'a  superintendent  of  banks. 

Appeal  from  Superior  Ocnat,  Cioctaise  Ooun- 
ty;  A.  M.  Sames,  Judge. 

In  the  matter  of  the  receivership  of  the 
Central  Bank  of  Willcox.  Petition  by  the 
State  against  Herbert  Lowdermllk,  receiver. 
From  a  judgment  dismissing  the  petition,  the 
State  appeals.    Affirmed. 

W.  J.  Galbraltb,  Atty.  Qea.,  and  (Seorge 
R.  HIU,  Asst.  Atty.  Gen.,  for  the  State. 
John  0.  Gunga,  of  Willcox,  for  appellee. 

BOSS,  (X  J.  From  the  stipulation  of  facts 
It  appears  the  Central  Bank  of  Willcox  was, 
on  January  10, 1921,  by  the  state  superintend- 
ent of  banks,  ordered  closed,  and  that  th^e- 
after,  on  a  hearing  before  the  court,  ordered 
Into  Involuntary  liquidation  and  the  appellee 
appointed  receiver  of  its  pr<^erty.  It  ap- 
pears that  at  the  time  of  the  appointment  of 
the  receiver  there  was  on  deposit  In  the  name 
of  the  state  treasurer  the  sum  of  $22,500,  be- 
loni^ng  to  the  state,  which  sum  had  been 
placed  therein  during  the  year  1919;  that  on 
June  21,  1919,  the  Central  Bank  of  Willcox 
executed  to  the  state  of  Arizona  its  bond 
signed  by  the  Central  Finance  Corporation 
us  surety  to  seciure  the  repayment  of  deposits 
to  the  state,  and  that  the  Central  Finance 
Corporation  is  unable  to  pay  the  said  bond 
or  any  part  thereof;  that  the  assets  of  the 
bank  are  not  sufficient  to  pay  more  than  10 
per  cent  of  the  total  deposits. 


(t06  p.) 

On  October  29,  1921,  the  Attorney  General, 
In  behalf  of  the  state,  filed  a  petition  in  the 
lower  court  praying  that  the  receiver  be 
restrained  from  distributing  the  available 
assets  of  the  bank  as  dividends  pending  a 
hearing  thereon  as  to  whether  or  not  the 
state  was  entitled  to'  its  deposit  in  said  bank 
before  any  distribution  of  the  assets  thereof 
was  made  by  the  receiver.  The  receiver 
answered  petition  admitting  all  the  allega- 
tions therein,  but  draiurred  on  the  ground 
that  the  facts  stated  did  not  constitute  a 
cause  of  action.  Upon  a  hearing  the  court 
sustained  the  demurrer  and  dismissed  the 
state's  petition  and  prayer  for  preference 
in  the  distribution  of  the  bank's  assets. 

The  sole  question  on  this  appeal  is: 

"Whether  or  not  the  state  of  Arizona  is  a 
preferred  creditor  and  as  such  entitled  to  have 
its  claim  paid  in  preference  to  the  depositors 
and  other  creditors." 


Title  44,  Civil  Code  1913,  paragraphs  4642- 
4653,  incltislve,  contains  the  provisions  of 
the  law  prescribing  the  duties  of  fiscal  offi- 
cers with  reference  to  the  keeping,  lending, 
and  paying  out  of  public  moneys  of  the  state 
and  counties.  In  the  case  of  state  moneys, 
the  duty  of  selecting  depositaries  is  placed 
upon  the  Governor,  the  treasurer,  and  the 
auditor.  The  depositaries  may  be  state  or 
national  banks  and  must  have  a  paid-up 
capital  stock  of  not  less  than  $10,000.  The 
depositary  must  qualify  by  giving  its  bond 
to  the  state  signed  by  a  surety  company  or 
by  individuals  possessing  the  qualifications 
required  by  law  in  case  of  official  bonds,  or 
it  may  deposit  with  the  state  treasurer  in 
lieu  thereof  interest-bearing  bonds  of  the 
United  States,  the  state,  county,  city,  road 
or  school  districts  of  the  state.  If  the  desig- 
nated- depositary  tenders  to  the  state  its 
bond  with  sureties,  it  is  made  the  duty  of 
the  Governor,  treasurer  and  auditor  of  the 
state  to  "certify  in  writing  thereon  that  they 
have  made  diligent  personal  investigation 
as  to  the  sufficiency  of  the  sureties  thereon, 
and  are  satisfied  that  such  bond  is  amply 
sufficient  to  protect  the  interests  of  the  state" 
(section  4645),  and  at  the  time  approve  the 
bond.    It  Is  provided  that — 

"It  shall  be  the  duty  of  the  state  treasurer, 
upon  the  receipt  of  such  bond,  •  •  •  to 
forthwith  deposit  with  the  bank  or  banks,  ex- 
ecuting .the  same,  the  public  moneys  then  in  his 
possession.    •    •    • "      Section  4647. 

The  depositariea  are  active  or  inactive 
according  to  designation  by  the  Governor, 
the  treasurer,  and  the  auditor.  The  diCFerence 
between  these  depositaries  is  that  the  active 
one's  account  shall  at  all  times  be  subject  to 
draft  for  the  purposes  of  meeting  current 
expenses  of  the  state  and  shall  pay  Interest 
on  the  dally  balances  at  not  less  than  2  per 
cent.;  whereas,  the  inactive  depositary  shall 
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not  be  subject  to  daily  draft  and  shall  pay 
Interest  at  a  higher  rate  fixed  by  the  statute. 
It  will  be  seen  that  the  Legislature  has  de- 
vised a  plan  or  scheme  quite  comprehensive 
and  complete  by  which  the  public  nJoneys  of 
the  state  may  be  loaned  at  Interest,  and  has 
with  care  and  propriety  conferred  upon  three 
of  Its  highest  administrative  officers  the 
power  and  duty  to  select  and  qualify  state 
and  national  banks  as  such  depositaries.  The 
treasurer  Is  forbidden  to  deposit  with  any 
depositary  any  excess  over  the  amount  of 
the  bond  or  security  furnished. 

[1 ,  2]  The  learned  Attorney  General  plants 
the  right  of  the  state  to  a  preference  squarely 
upon  the  rule  of  the  common  law  that  gave 
to  the  King  of  BSngland  a  preference  of  pay- 
ment, over  other  creditors,  out  of  an  insol- 
vent debtor's  estate.  It  1b  the  dalm  that 
this  royal  prerogative  enjoyed  by  the  rulers 
of  the  mother  country  has  descended  to  the 
various  states  In  their  sovereign  capacity. 
The  United  States  has  never  claimed  a 
preference  right  to  collect  Its  debts  from  an 
insolvent  or  falling  debtor  by  reason  of  any 
succession  to  the  prerogative  right  exercised 
by  the  ruler  under  the  common  law,  but  has 
always  provided  for  such  preference  by 
statute.  As  was  said  Ib  United  States  v. 
Bank  of  North  Carolina,  6  Pet  29,  8  It. 
Ed.  308: 

"The  claim  of  the  United  States,  however, 
does  not  stand  upon  any  sovereign  prerogative, 
but  is  exclusively  founded  upon  the  actual  pro- 
visions of  their  own  statutes." 

Some  of  the  states  of  the  Union  claim  to 
have  succeeded  to  the  sovereign  prerogative 
and  exercise  it  under  the  connnon  law  with- 
out any  legislation  in  aid  of  the  right  Oth- 
ers deny  the  state's  right  to  the  preference 
under  the  common  law  as  being  antagonistic 
to  the  cardinal  objects  of  a  free  government. 
Many  of  the  cases,  those  denying  the  right 
and  those  Sustaining  the  right  to  preference, 
are  to  l>e  found  in  the  following  cases:  Mtna 
Accident  &  I.Jability  Co.  t.  Miller,  64  Mont. 
377,  170  Pac.  760,  L.  B.  A.  191SC,  934 ;  State 
v.  First  State  Bank,  22  N.  M.  661,  167  Pac.  3, 
L.  B.  A.  1918A,  394  (annotated) ;  Page  County 
V.  Bofle,  130  Iowa,  296,  106  N.  W.  744,  6  L. 
B.  A.  (N.  S.)  886,  8  Ann.  Cas.  114  (annotated) ; 
State  V.  Williams,  101  Md.  529,  61  Atl.  297,  1 
L.  B.  A.  (N.  S.)  254,  109  Ann.  St  Bep.  679, 
4  Ann.  Cas.  970  (annotated):  Phillips  y. 
Yates  Center  Nat  Bank,  98  Kan.  383,  168 
Pac.  23,  L.  B.  A.  1917A,  680  (annotated);  Be 
Carnegie  Trust  Co.,  206  N.  Y.  390,  99  N.  B. 
1096.  46  L.  B.  A.  (N.  S.)  260  (annotated). 

In  some  of  the  states,  as  in  the  case  of  the 
United  States,  the  preference  Is  statutory. 
Bent  T.  Hubbardston,  138  Mass.  99;  Baxter 
v.  Baxter,  23  S.  C.  114;  State  ▼:  Dickson, 
88  Ga.  171. 

In  those  Jurisdictions  where  the  succes- 
sion to  the  prerogative  right  is  recognized  it 
III  accepted  with  all  the  limitations  of  the 


common  law.  Hie  preference  must  be  exer- 
cised whUe  the  debtor's  property  is  still  In 
his  hands,  and  it  cannot  be  exercised  against 
prior  liens.  State  ▼.  Williama,  supra;  State 
V.  First  State  Bank,  supra. 

The  right  to  exercise  a  preference  out  of 
the  assets  of  an  Insolvent  debtor,  whether 
founded  upon  the  written  or  unwritten  law. 
Is  not  so  much  for  any  personal  advantage 
to  the  sovereign,  as  upon  motives  of  public 
policy  In  order  to  secure  an  adequate  revenue 
to  sustain  the  pnbUc  burdens  and  discharge 
the  public  debts.  United  States  v.  Bank  of 
North  Carolina,  supra.  In  other  words,  the 
necessities  of  the  government  are  the  only 
Justification  for  preferring  the  state  over  all 
other  creditors. 

Bearing  in  mind  that  the  object  of  such 
preference  is  to  secure  the  state  in  its  reve- 
nues, if  the  Legislature  has  adopted  other 
means  to  attain  the  purpose,  then  the  rea- 
son for  applying  the  common-law  rule  of  the 
sovereign  prerogative,  as  has  been  done  In 
some  Jurisdictions,  does  not  exist  in  Arizona, 
even  though  the  common  law  Is  by  statutory 
adoptl<»t  a  part  of  the  laws  of  the  state  when 
not  inconsistent  with  the  Constitution  of 
the  United  States  or  the  Constituticm  or  laws 
of  the  state  at  established  customs  of  the 
people  of  the  state.  Paragraph  6655,  <3t11 
Code.  We  think  the  plan  for  lending  and 
safeguarding  the  public  moneys  of  the  state 
and  counties  proYided  for  in  title  44,  Civil 
Ciode,  supra,  in  allowing  the  state  to  exact 
security  from  the  depoeitary,  whereas  no 
other  depositor  or  patrcm  of  the  bank  Is 
given  such  privilege,  must  have  been  intend- 
ed as  a  substitute  for  the  cmnmon-law  pre- 
rogative. By  this  plan  the  state  is  preferred 
in  this:  It  may  participate  with  all  other 
creditors  in  the  distribution  of  the  assets 
of  the  insolvent  and,  in  addition  thereto, 
for  any  deficiency,  have  recourse  to  its  se- 
curity. If  it  has  taken  interest-bearing  bonds 
of  the  United  states  or  the  state  or  any 
mtmldpallty  thereof,  these  may  be  subjected 
to  the  paymoit  of  the  balance,  or,  if  the 
depositary  has  given  personal  security '<v  se- 
cured the  deposit  by  a  surety  bond,  these  may 
be  followed.  The  state  at  all  events  has  every 
reasonable  and  fair  opportunity  to  guard 
its  funds,  and,  in  the  absence  of  unexpected 
misfortune  or  lapse  of  dut7,  a  denial  of  a 
preference  to  it,  over  other  creditors,  would 
be  harmless.  Thus  the  reaeoa  for  the  com- 
mon-law prerogative  rule  would  disappear, 
and  likewise  the  rule. 

As  was  well  said  in  Smith  T.  Am<rid,  165 
Ky.  214.  176  S.  W.  083: 

"In  the  instant  ca«e,  the  statute  not  only  aa- 
thorizea  but  requires  the  master  commissioner 
and  receiver  of  The  court  to  deposit  the  funds 
held  by  him,  as  such,  in  the  bank  designated  by 
order  of  the  court;  and  a  bond  is  provided  for 
the  purpose  of  securing  such  deposits.  The 
law  and  a  sound  public  policy  will  not  favor 
preferences  in  the  liquidation  of  an  insolveak 
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bank ;  and,  in  the  absence  of  statutory  proTisions 
to  the  contrary,  we  see  no  reason  why_  the 
funds  deposited  in  the  designated  depository 
by  the.  master  commissioner  and  receiver,  In 
obedience  to  the  statute  should  stand  on  any 
higher  gronnd  than  the  funds  of  the  other  de- 
positors. It  was  to  protect  the  funds  so  de- 
posited that  the  bond  was  required  of  the  bank; 
and  we  will  not  countenance  an  effort  to  relieve 
this  bond  by  an  attempt  to  obtain  a  priority  in 
the  '3isbursements  of  the  bank's  assets,  to  the 
prejudice  of  the  other  depositors." 

It  should  be  borne  In  mind  that  the  state's 
relation  to  Its  selected  and  qnalified  deposi- 
taries is  that  of  creditor  and  debtw.  Its  de- 
posit is  a  general  one,  not  special.  From 
the  very  terms  upon  which  the  deposit  la 
made  It  is  in  contemplation  of  everybody 
concerned  that  the  money  shall  be  loaned 
out  and  handled  by  the  bank  in  the  same 
manner  as  the  moneys  of  any  other  depositor.  • 
Indeed,  the  bonk  would  have  to  use  the  mon- 
ey to  enable  it  to  pay  the  interest  agreed 
upon  and  fixed  by  law. 

"As  a  rule,  when  money .  is  deposited  in  a 
bank,  title  to  such  money  passes  to  the  bank. 
The  bank  becomes  the  debtor  of  the  depositor 
to  the  extent  of  the  deposit,  and,  to  that  ex- 
tent, the  depositor  becomes  the  creditor  of  the 
bank.  AUibone  v.  Ames,  8  S.  D.  74,  68  N.  "W. 
165,  88  L.  R.  A.  S85.  Such  deposit  then  con- 
stitutes a  part  of  the  assets  of  the  bank,  and, 
in  case  of  insolvency,  belongs  to  the  creditors 
of  the  bank  in  proportion  to  the  amount  of 
their  respective  daims.  Exceptions  to  this 
rule  are:  rirst,  where  money  or  other  thing 
is  deposited  with  the  understanding  that  that 
particular  money  or  thing  is  to  be  returned  to 
the  depositor;  second,  where  the  money  or 
thing  deposited  is  to  be  ased  for  a  specifically 
designated  purpose;  and,  third,  where  the 
deposit  itself  was  wrongful  or  unlawful."  City 
of  Sturgis  T.  Meade  County  Bank,  88  &  D. 
317,  161  N.  W.  327. 

It  la  plain  to  be  seen  that  the  present  case 
does  not  fall  within  any  of  the  above  ex- 
ceptions. 

After  a  somewhat  careful  examination  of 
the  casee,  we  think  the  following  statement 
In  Kles  V.  Wilkinson,  101  Wash.  340,  172  Pac. 
351,  is  not  far  from  the  mark: 

"There  is  a  conflict  of  opinion  among  authori- 
ties as  to  whether.  In  the  absence  of  statute, 
there  exists  in  any  political  subdivision  a 
common  law  right  to  have  its  debts  paid  to  it 
in  preference  to  other  creditors  when  the  debt- 
or is  insolvent.  But,  as  applied  to  insolvent 
banks  in  which  deposits  of  pubUc  money  have 
been  made,  the  better  rule  seems  to  be  that, 
in  the  absence  of  statute  or  a  showing  of  facts 
sufficient  to  create  a  trust,  a  claim  for  public 
money  has  no  preference  over  the  claims  of 
the  general  creditors  of  the  bank,  but  stands 
on  the  same  footing  with  them.  3  R.  C.  Ii. 
f  182;  note  to  Page  County  v.  Rose,  8  Ann. 
Gas.  116,  and  cases  there  cited." 

In  addition  to  being  favored    over  other 


curlty  of  8  depositary  an)roved  by  the  Gov. 
emor,  treasurer,  and  auditor,  the  state  it 
endowed  by  tbe  statute,  paragraphs  284r-306, 
Civil  Code,  with  rlsitorial  powers  through 
the  state  superintendent  of  banks.  This  offi- 
cer is  authorized  to  visit  and  Investigate 
state  banks  as  often  as  he  may  choose,  and 
sach  banks  are  compelled  to  report  to  him 
at  least  three  times  a  year  their  financial 
condition.  With  thhl  double  OKwrtunlty  to 
keep  advised  of  the  responsibility  and  finan- 
cial condition  of  its  depositaries,  it  would 
aeem  a  very  harsh,  if  not  intoLerabl<9,  rule  to 
permit  the  state  under  a  claim  of  preference, 
when  such  institution  becomes  enAarrassed 
or  insolvent,  to  reach  its  sovereign  hand  into 
the  fund,  that  ordinarily  la  distributed  equal- 
ly among  all  tbe  creditors,  and  take  It  aU. 

We  conclude  that  the  ample  provisions  of 
the  statute  law  In  requiring  security  of  the 
state's  depositaries, .  and  subjecting  them  to 
frequent  in8i)ectlon  and  examination  by  the 
state's  agent.  Is,  in  effect,  a  renunciation  of 
tbe  state's  common-law  preference,  if  it  ever 
had  any,  and  that  the  state's  dalm  against 
tbe  Insolvent  bank's  assets  Is  equal,  but  not 
superior  to,  the  claim  of  other  creditors. 

The  order  and  Judgment  of  the  lower  court 
Is  affirmed. 

McALISTER  and  FXjANIOAN,  JJ.,  ooacur. 


MolNTOSH  V.  DILL  et  al.     (N«. 


(88  Okl.  1) 
11865.) 


(Supreme  Court  of  Oklahoma.     Feb.  7,  1922. 
Rehearing  Denied  April  4,  1922.) 

(8vtta1>V  iv  (ke  Cowrt.) 
I.  Constttatlonal  law  «=>56— Power  of  oontrol 
vests  In  people  unless  vested  by  Cosstltutlon 
or  legislative  power  In  the  courts. 

The  requirements  of  a  well-organissed  and 
civilized  government  require  that  the  power  to 
control  the  persons  and  property  of  those  non 
sui  juris,  such  as  infants,  lunatics,  and  those 
held  incompetent,  and  being  such  persons  as  are 
incapable  of  contracting  themselves,  must  be 
vested  somewhere  and  this  power  rests  pri- 
marily in  the  people  as  parens  patrla  and  their 
legislative  department  of  government,  and  it 
continues  to  reside  in  such  department  until 
the  people,  by  their  Constitutions,  have  taken 
it  from  the  Legislature  and  vested  it  elsewhere, 
and,  most  generally  in  such  instances,  in  the 
courts.  The  Legislature  itself  may  vest  it  in 
the  courts.  Where  such  jurisdiction  is  vested 
in  the  courts  by  the  Constitution,  the  Legisla- 
ture cannot  infringe  upon  such  constitutional 
jurisdiction.  Where  the  Legislature  itself  grants 
the  power  to  the  courts,  it  having  the  power 
to  give.  It  has  the  power  to  take  away.  The 
only  limitation  on  this  legislative  power  is  that, 
it  rights  have  become  vested  under  the  grant  of 
a  power,  the  Legislature  cannot  encroach  upon 
such  vested  right  by  enactments  that  effect,  or 


credit<a«    and    depositors    by    requiring   ser '  destroy  such  vested  rights. 
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2.  Constltntlonal  law  $=3278(1)— Indians 
15(1)— The  right  of  Congress  to  removo  re- 
strletions  on  Indian's  lands  Is  not  a  depriva- 
tion of  property  in  violation  of  Const  U.  S. 
Amend.  5;  an  Indian's  disability  to  alienate 
land  is  not  a  vested  "property  right." 

The  Congress  of  the  United  States,  so  long 
as  it  possesses  jurisdiction  of  an  Indian  or  In- 
dian tribe,  has  the  power  to  place  restrictions 
upon  alienation  of  the  lands  of  such  Indian  or 
tribe,  and  at  the  same  time  the  Congress  has 
the  power  to  remove  snch  restrictions  upon 
alienation,  if  in  the  judgment  of  Congress  it 
is  wise  to  do  so,  and  the  only  limitation  upon 
this  power  of  Congress  is  that  it  cannot  dis- 
turb by  its  enactments,  either  in  favor  of  the 
Indian  or  of  third  persons;  and  the  exercise  of 
C'Ucb  power  by  Congress  as  thus  defined  and 
limited  is  not  in  contravention  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law.  This  is  upon  the  theory  that  no  person 
can  base  a  daim  to  a  vested  right  in  the  denial 
of  a  right.  A  disability  is  not  a  property  right, 
and  the  assertion  of  a  vested  interest  therein  is 
a  legal  fallacy.  Loman  et  al.  t.  Paullin,  61 
OW.  204,  152  Pac.  73. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Property 
RighU.] 

3.  Indians  ^aO  —  Congress  has  oontrol  over 
property  rights  of  hidtviduiil  Indialns.  ajid 
tribes. 

Indian  tribes  and  individual  members  there- 
of are  primarily  under  the  control  and  super- 
vision of  the  Congress  of  the  United  States, 
and,  so  long  as  this  power  subsists,  the  Con- 
gress has  plenary  authority  to  control  and  di- 
rect the  disposition  of  the  property  rights  of 
the  Indian  as  a  member  of  a  tribe  or  as  an 
individual,  and  the  doctrine  of  parens  patria 
applies  to  this  relation  between  Congress  and 
the  Indians— that  of  guardian  and  ward — and 
is  sovereign  in  its  scope. 

4.  Indians  «=9| 5(1)— Congress  may  make  spe- 
cial enactment  applicable  to  a  particular  In- 
dian and  affecting  bis  particular  allotment. 

Restrictions  upon  landed  allotments  of  In- 
dians arising  by  reason  of  enactments  of  Con- 
gress, whether  based  upon  minority  or  degree 
of  blood,  or  both,  is  an  exercise  of  plenary 
power  of  Congress  heretofore  defined,  and  being 
an  exercise  of  the  will  and  discretion  of  Con- 
gress, and  Congress  has  equal  unlimited  power 
to  remove  such  restrictions  as  the  judgment 
and  discretion  of  Congress  may  dictate,  and 
Congress  may  express  this  will  by  a  general  en- 
actment or  by  a  special  enactment  applicable 
to  a  particular  Indian  and  affecting  his  partic- 
ular allotment. 

5.  Indians  «=>i 5(1)— Congress  may  remove  re- 
striction and  approve  and  validate  a  void,  In- 
voluntary conveyance  and  deed. 

A  proceeding  pursued  in  a  guardianship 
court  seeking  to  convey  title  to  an  allotment 
or  a  portion  thereof  of  a  minor  Indian,  whose 
lands  at  the  time  of  such  attempted  involun- 
tary conveyance  are  restricted  as  to  alienation, 
such  court  at  the  time  not  being  authorized 
thereunto  by  Congress,  is  a  void  proceeding  and 


a  deed  procured  thereunder  Is  a  nullity.  But 
it  is  held  that  Congress  may,  by  a  subsequent 
special  act,  and  while  said  Indian  allottee  !■ 
stiU  under  the  jurisdiction  of  Congress  and  the 
allotted  lands  of  said  Indian,  and  their  dispo- 
sition are  still  under  the  control  of  Congress, 
remove  such  restrictions  and  approve  and  vali- 
date said  transaction,  and  make  the  deed  of 
force  and  effect  from  its  date. 

/Aiditionil  Bvnahui  ly  Editorial  Staff.) 
6.  Words  and  phrases— "Parens  patriae." 

Tlie  doctrine  of  "parens  patriss"  is  the 
inherent  ptiwer  and  authority  of  a  Legislature 
to  provide  protection  of  the  person  and  proper- 
ty of  persons  non  sui  juris,  such  as  minors,  in- 
sane and  incompetent  persons. 

Appeal  from  District  Court,  Okfuskee 
Count.v ;  Luden  B.  Wright,  Judge. 

•  Action  In  ejectm«it  by  Mildred  Mcintosh, 
plaintiff,  against  W.  H.  and  M.  E.  Dill,  de- 
fendants. Judgment  for  defendants,  and 
plaintiff  api)eala.     Affirmed. 

George  C.  Crump,  of  Holdenville,  and  Thos. 
H.  Owen  and  Alvln  F.  Molony,  botli  of  Okla- 
homa City,  for  plaintiff  In  error. 

Gibson  &  Hull,  of  Muskogee,  and  T.  H. 
Wren,  Tom  Hazlewood,  and  J.  C.  Wright, 
all  of  Okemah,  for  defendants  in  error. 

M/riNO,  J.  This  is  an  action  in  eject- 
ment tried  on  an  agreed  statement  of  facts 
in  the  district  court  of  Okfuskee  county.  A 
jury  was  waived.  Judgment  by  the  conrt 
was  rendered  in  favor  of  the  defendants  in 
error,  and  the  plaintiff  below,  plaintiff  In 
error  herein,  has  appealed. 

The  parties  herein  will  be  designated  as 
plaintiff  and  defendant  as  in  the  trial  court. 

The  plaintiff  Is  a  three-fourths  Crertc  In- 
dian by  blood,  and  is  an  allottee  of  the  Creek 
Nation,  and  the  land  for  which  she  sues  is 
a  part  of  her  surplus  allotment,  and  describ- 
ed as  follows:  The  north  half  of  the  south- 
east quarter  of  section  12,  township  11 
north,  range  9  east,  Okfnskee  county,  Okl. 

Plaintiff  was  born  In  June,  1898,  and  on 
the  23d  day  of  June,  1906,  Bunny  Mcintosh, 
her  father,  was  duly  appointed  her  guardian 
by  the  United  States  Conrt  for  the  Western 
District  of  the  Indian  Territory.  He  Sled 
a  petition  in  said  court  for  authority  to  sell 
the  land  in  question,  and  on  the  9th  day  of 
Jnly,  1907,  the  conrt  made  an  order  directing 
the  guardian  to  make  the  sale. 

The  sale  of  the  land  was  sought  as  an  ad- 
dition to  the  town  of  Okemah,  which  Is  now 
the  county  seat  of  Okfuskee  county,  and  the 
guardian  caused  the  land  to  be  platted  into 
lots  and  blocks,  streets  and  alleys,  and  on 
the  27th  and  28th  days  of  September,  1907, 
the  property  was  sold,  in  which  sale  divers 
and  many  persons  became  purchasers.  £^:om 
said  sale  plaintiff  received  more  than  $16,- 
000,  and  the  property  has  been  improved, 
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and  miuiy  homes  placed  thereon,  and  said 
property,  Including  said  Improvements,  has 
become  of  great,  valne,  estimated  at  $300,000. 

Defendant  W.  Hl  Dill  declares  no  claim 
to  any  interest  In  the  property,  but  defend- 
ant M.  E.  Dill  asserts  ovi-nersblp  of  lots  4,  6, 
and  6  of  block  19,  which  are  a  part  of  the 
tract  heretofore  described,  and  up<m  which 
lots  Improvements  have  been  placed  to  the 
valoe  of  $4,000  or  more,  and  she  deraigns 
her  title  back  to  the  guardian's  sale,  and 
only  those  lots  are  involved  In  this  particu- 
lar action. 

The  plaintur  attained  her  majority  on  the 
18th  day  of  June,  1916,  and  brought  this  ac- 
tion on  the  21st  day  of  July,  1919,  and  as 
the  gravamen  of  her  suit  contends  that,  at 
the  time  the  court  ordered  the  sale  to  be 
made,  the  alienation  of  the  land  was  re- 
stricted, and  the  order  therefore  being  void, 
conferred  no  authority  upon  the  guardian 
whatever  to  make  said  sale,  and  that  hence 
the  conveyance  was  a  nullity. 

Against  this  contention  of  the  plaintiff, 
the  defendant  insists  upon  three  grounds 
that  the  judgment  of  the  trial  court  should 
be  affirmed: 

First.  That  the  Congress  cured  any  de- 
fects in  said  title  and  vested  the  title  in 
the  purchasers  by  a  special  act  of  CJongress 
passed  June  25,  1910,  and  that  said  act  had 
the  effect  of  validating  the  title  in  the  pur- 
chasers at  said  sale;  said  provision  being 
section  26,  S  Kappler  on  Indian  Laws  and 
Treaties,  p.  482,  and  provides  as  follows: 

"That  all  sales  and  conveyances  made  by 
Bunny  Mcintosh,  legal  guardian  of  Mildred  Mc- 
intosh, a  minor,  mixed-blood  Creek  Indian, 
under  decree  of  the  United  States  court  of  the 
Western  District  of  Indian  Territory,  sitting 
at  Wewoka,  rendered  on  the  9th  day  of  July, 
1907,  and  sold  on  the  27tb  and  2Sth  days  of 
September,  1907,  and  conveying  various  por- 
tions of  the  north  half  of  the  southwest  quar- 
ter of  section  13,  township  11  north,  range  9 
east,  of  said  lands,  and  adjoining  the  town  of 
Okemah,  be  and  the  same  are  hereby  validated, 
and  all  restrictioriB  upon  said  lands  heretofore 
placed  by  act  of  Congress  are  removed." 

Second.  The  defendants  contend  that  the 
plaintiff,  Mildred  Mcintosh,  after  reaching 
her  majority,  and  on  the  28tb  day  of  June, 
1916,  made  a  final  settlement  with  her  legal 
guardian,  and  received  from  said  guardian 
the  proceeds  from  the  sale  of  said  lots,  and 
that  she  thereby  ratified  the  sale  of  said 
property,  and  by  said  action  estopped  her- 
self from  setting  up  her  claim  to  said  prop- 
erty. 

Third.  The  defendant  invoked  the  stat- 
ute of  limitations,  or  that  the  plaintiff  had 
delayed  beyond  the  statutory  period  in  filing 
said  suit  after  the  accrual  of  her  cause  of 
action. 

Our  holding  in  this  case  is  such  that  it 
t)ecomes  unnecessary  for  us  to  consider  but 
one  of  these  contentions  of  the  defendant 


in  error.  We  hold  that  the  act  of  Congress 
had  the  effect  of  validating  the  title  of  the 
defendant  in  and  to  said  lots,  as  contended 
by  the  defendant,  and  that  holding  is  deci- 
sive of  this  case,  and  results  in  an  affirmance 
of  the  Judgment  of  the  trial  court. 

We  will  now  as  briefly  as  possible  give  the 
reasons  that  have  led  us  to  this  conclusion. 
There  have  been  a  great  number  of  briefs 
filed  in  this  case,  numerous  authorities  cited 
pro  and  con,  and  numerous  and  extensive 
quotations  cited  to  this  court  relative  to 
and  bearing  upon  the  power  of  Congress  to 
pass  a  special  validating  act  in  an  attempt 
to  legalize  this  conveyance. 

[1,  2]  The  contention  of  the  attorneys  for 
the  plaintiff  is  that  our  governments,  both 
federal  and  state,  are  divided  Into  three 
co-ordinate  departments,  legislative,  judicial, 
and  executive^  and  that  each  is  independent 
of  the  other,  and  that  neither  can  infringe 
upon  the  functions  of  the  other;  that  it  Is 
the  function  of  the  legislative  to  make  laws, 
of  the  Judicial  to  define  and  interpret,  and 
of  the  executive  to  enforce;  and  that,  the 
effort  of  Congress  to  validate  this  transac- 
tion, being,  as  they  contend,  a  Judicial  act, 
would  be  an  act  in  excess  of  the  authority 
of  Congress,  and  an  infringement  upon  the 
Judicial  functions  of  the  government,  in 
contravention  of  the  "laws  of  the'  land," 
which  guarantees  freedom  of  contract,  and 
In  contravention  of  the  Fifth  Amendment, 
which  prohibitil  the  depriving  ot  private 
property  without  due  process  of  law,  and 
hence  the  act  was  unconstitutionaL 

We  think  the  above  is  a  fair  statement  of 
the  contention  of  the  attorneys  for  the  plain- 
tiff. At  the  outset  we  will  state  that,  if  this 
act  of  Congress  was  and  has  the  effect  of 
doing  the  things  contended  by  the  attorneys 
for  the  plaintiff,  we  would  be  under  the  ne- 
cessity of  conceding  their  contention  and  dis- 
affirming the  Judgment  of  the  trial  court; 
but  we  are  unable  to  agree  with  the  conten- 
tion. The  trouble  with  the  contention  of  the 
plaintiff  is  that  it  is  like  many  other  gener- 
al abstractions  of  the  law ;  when  considered 
in  the  light  of  the  many  and  numerous  ex- 
ceptions that  limit  and  narrow  its  effect 
and  scope,  it  is  often  found  not  to  apply  to 
the  particular  facts  and  situations  in  the 
particular  case. 

We  will  now  undertake  to  show,  first,  the 
exceptions  and  limitations  to  said  rule,  and, 
secondly,  after  we  have  defined  the  scope 
and  limitation  of  this  proposition,  we  will 
then  show  that  the  instant  case  does  not 
come  within  the  contentions  of  the  plaintiff. 

The  legislative  departments  have  the  pow- 
er to  take  private  property  for  public  uses, 
and  in  so  doing  are  exercising  what  is  call- 
ed a  sovereign  power,  which  is  unlimited  un- 
less restricted  by  constitutional  provisions. 
The  power  is  inherent  in  the  people  and  the 
Legislature,  and  the  limitation  is  that  it 
must  be  taken  for  a  public  use. 
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The  Legislature  may  provide  by  general 
laws  the  method  and  procedure  as  to  con- 
demnation, and  the  acts  may  become,  all 
or  in  part,  Judicial,  but  it  is  nevertheless  tak- 
ing pr<H)erty  without  the  consent  of  the 
owner;  or  we  are  at  least  safe  in  saying  It 
Is  taking  property  either  with  or  without 
consent.  Consent  is  not  necessary.  In  the 
exercise  of  police  power,  property  Is  often 
taken  without  consent. 

We  now  come  to  a  legislative'  function  that 
is  more  directly  In  point  with  the  conten- 
tions In  the  instant  case.  Persons  non  sul 
Juris  have  not  the  power  to  consent,  but  le- 
gal title  to  their  property  is  made  to  pass 
every  day,  and  the  big  guardian  of  those 
non  sni  Juris  is  the  people,  acting  through 
their  Legislatures. 

Most  all  the  states  in  the  Union  have 
passed  upon  the  proposition,  holding  that 
the  Legislature  can  delegate  to  an  agent  the 
authority  to' convert  property,  both  personal 
and  real,  of  those  who  are  non  sni  Juris 
and  no  actual  consent  can  be  contemplated 
because  the  owners  in  such  Instances  are  In- 
capable of  consent,  and,  if  consent  is  techni- 
cally necessary,  a  presumed  consent  Is  8u£B- 
dent 

Swne  states,  under  their  constitutional 
provisions,  hold  that  the  Legislature  must 
pass  general  provisions  authorizing  guard- 
ians generally  to  convey.  The  rule  thus  stat- 
ed is  expressed  in  4  N.  H.  672,  673,  in  an 
opinion  delivered  by  the  Supreme  Court  of 
New  Hampshire  In  answer  to  an  interroga- 
tory by  the  House  of  Representatives  of  that 
state.  The  interrogatory  and  a  portion  of 
the  answer  thereto  were  as  follows: 

"The  last  question  is,  'Can  the  Legislature 
authorize  a  guardian  of  minors,  by  a  special 
act  or  resolve,  to  make  a  valid  conveyance  of 
the  real  estate  of  his  wards?' 

"The  objection  to  the  exercise  of  such  a 
power  by  the  Legislature,  is,  that  it  is  in  its 
nature  both  legislative  and  judicial.  It  is  the 
province  of  the  Legislature  to  prescribe  the 
rule  of  law,  but  to  apply  it  to  particular  cases, 
is  the  business  of  the  courts  of  law.  And  the 
thirty-eighth  article  in  the  Bill  of  Rights,  de- 
clares that  'in  the  government  of  this  state, 
the  three  essential  powers  thereof,  to  wit,  the 
legislative,  executive,  and  Judicial,  ought  to  be 
kept  as  separate  from,  and  independent  of,  each 
other,  as  the  nature  of  a  free  government  will 
admit,  or  as  is  cM>nsistent  with  that  chain  of 
connection  that  binds  the  whole  fabric  of  the 
Constitution  in  one  indissoluble  bond  of  union 
and  amity.'  The  exercise  of  such  a  power  by 
the  Legislature  can  never  be  necessary.  By 
the  existing  laws,  judges  of  probate  have  very 
extensive  jurisdiction  to  license  the  sale  of 
the  real  estate  of  minors  by  their  guardian. 
If  the  Jurisdiction  of  the  judges  of  probate,  be 
not  sufficiently  extensive  to  reach  all  proper 
cases,  it  may  be  a  good  reason  why  that  juris- 
diction should  be  extended;  but  can  hardly  be 
deemed  a  sufficient  reason  for  the  particular  in- 
terposition of  the  Legislature  in  an  individual 
case.  If  there  be  a  defect  in  the  laws,  they 
•honld  b«  amended.    Under  our  inatitations  aQ  I 


men  are  viewed  as  aqval,  entitled  to  enjoy  equal 
privileges,  and  to  be  governed  by  equal  laws. 
If  it  be  fit  and  proper  that  license  should  be 
given  to  one  guardian,  under  particular  circum- 
stances, to  sell  the  estate  o^  his  ward,  it  is  fit 
and  proper  that  all  other  guardians  should, 
under  similar  circumstances,  have  the  same  li- 
cense. This  is  the  very  genius  and  spirit  of 
our  institutions.  And  we  are  of  opinion  that 
an  act  of  the  Legislature  to  authorize  the  sale 
of  the  land  of  a  particular  minor,  by  his  guard- 
ian, cannot  be  easily  reconciled  with  the  spirit 
of  the  article  in  the  Bill  of  Rights  which  we 
have  just  cited." 

In  other  states  it  has  been  held  that  the 
Legislature  may  pass  special  acts  directing 
guardians  and  those  acting  in  fiduciary  ca- 
pacity to  convey  property  held  In  trust 

In  the  case  of  Brevoort  et  al.  v.  Grace 
et  al.,  53  N.  T.  245,  the  first  paragraph  of 
the  syllabus  reads  as  follows: 

"The  Legislature  has  power  by  special  stat- 
ute to  authorize  the  sale  of  the  lands  of  in- 
fants, and  this  power  extends  to  the  future 
contingent  interests  of  those  not  in  being,  but 
it  has  no  power  to  authorize,  without  their  con- 
sent, the  sale  of  lands  in  which  adults,  compe- 
tent to  act  for  themselves,  have  an  intereat, 
vested  or  contingent,  unless  a  sale  be  neces- 
sary for  the  payment  of  taxes  and  aaaeaa- 
menta." 

From  the  body  of  said  opinion  we  quote 
the  following  from  page  269: 

"An  owner  sui  juris  is  equally  competent  to 
determine  and  manage  for  himself  in  the  one 
case  as  in  the  other.  The  foundation  of  the 
power  of  the  Legislature  to  act  in  behalf  of 
any  owner  is  the  want  of  capacity  to  act  for 
himself,  and  this  reason  no  more  extends  to 
the  case  of  a  contingent  than  to  a  vested  ex- 
pectant estate.  The  question  as  to  whether 
the  interests  are  vested  or  contingent  ia  not 
material,  and  will  not  b«  discussed." 

We  also  take  the  following  excerpt  from 
the  same  opinion,  pp.  265,  256: 

"In  the  case  last  cited,  the  learned  Judge  con- 
cedes the  power  of  the  Legislature,  in  acting 
as  the  guardian  and  protector  of  those  incapa- 
ble of  acting  for  themselves  by  reason  of  in- 
fancy, lunacy,  etc.,  to  pass  general  or  special 
laws  under  which  an  effectual  disposition  of 
their  lands  and  other  property  may  be  made 
in  order  to  promote  their  interests;  and,  after 
an  allusion  to  the  fact  that,  in  England,  pri- 
vate acts  of  parliament  are  a  mode  of  assur- 
ance, proceeds  to  say  that  here  the  sovereign 
and  absolute  power  resides  in  the  people,  and 
that  the  Legislature  can  exercise  such  powers 
only  as  have  been  delegated  to  it.  The  right 
of  eminent  domain  or  inherent  sovereign  power 
gives  the  Legislature  control  of  private  proper- 
ty for  public  uses,  and  only  for  such  uses;  in 
such  cases,  the  interest  of  the  public  is  deemed 
paramount  to  that  of  any  individual,  and  yet, 
even  here,  the  Constitution  of  the  United 
States  and  the  Constitution  of  this  State  have 
imposed  a  salutary  check  upon  the  exercise  of 
legislative  power  for  that  purpose,  by  provid- 
ing that  private  property  shall  not  be  taken  for 
public  use  without  Just  compensation.    It  UA- 
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Iowa  that  if  the  Le^slatnre  should  pass  an  act 
to  take  private  property  for  a  purpose  not,  of 
a  public  nature,  or  If  it  should  provide,  through 
certain  forms  to  be  observed,  to  take  the  prop- 
erty of  one  and  give  it  or  sell  it,  whidi  is  th« 
same  thing  in  principle,  t0  another;  or,  if  it 
should  vacate  a  grant  of  property  nnder  the 
pretext  of  some  public  use,  such  cases  would 
be  gross  abuses  of  the  discretion  of  the  Legis- 
lature and  fraudulent  attacks  ou  private  rights, 
and  the  law  would  be  clearly  nnconstitutiona] 
and  .void." 

In  said  (pinion,  the  case  of  Liggett  7. 
Hunter,  19  N.  Y.  446,  is  distlnguisbed  and 
limited. 

The  inferences  that  we  draw  from  reading 
and  reviewing  a  large  number  of  cases  upon 
this  question  is  that,  as  to  persons  non  snl 
Juris,  such  as  infants  and  those  legally  de- 
clared incompetent,  the  Legislature  has  the 
inherent  power  to  authorize  guardians  to 
sell  the  property  in  their  charge,  and  what 
they  have  the  power  to  do  by  delegated  au- 
thority they  have  the  power  to  do  by  an  act 
of  the  Legislature,  unless  restricted  in  both 
these  particulars  by  constitutional  restric- 
tions of  their  respectiTe  states. 

In  New  Hampshire,  according  to  the  case 
just  cited  and  quoted  from,  found  in  4  N. 
H.  672,  the  Legislature  of  that  state  seems 
to  be  constitutionally  restricted  in  this  re- 
gard; while  in  New  York,  at  least  up  to 
the  time  of  the  decision  of  Breroort  et  al. 
V.  Grace  et  al.,  the  Legislature  of  New  York 
does  not  seem  to  be  so  constitutionally 
restricted. 

The  rule  is  discussed  and  the  principle 
we  have  discussed  and  suggested  above  is 
laid  down  on  page  143  of  Cooley's  Constitu- 
tional Limitations  (7th  Ed.)  as  follows: 

"If  this  be  not  true,  then  the  general  laws 
under  which  so  many  estates  of  minors,  per' 
SODS  non  compos  mentis,  and  others,  have  been 
sold  and  converted  into  money  are  unauthorized 
by  the  Constitution,  and  void.  For  the  courts 
derive  their  authority  from  the  Legislature, 
and,  it  not  being  of  judicial  nature,  if  the  Legis- 
lature had  it  not,  they  could  not  communicate 
it  to  any  other  body.  Thus,  if  there  were  no 
power  to  relieve  those  from  actual  distress 
who  had  unproductive  property,  and  were  dis- 
abled from  conveying  it  themselves,  it  would 
seem  that  one  of  the  most  essential  objects  of 
government— that  of  providing  for  the  welfare 
of  the  citizens — ^wonld  be  lost.  But  the  argu- 
ment which  has  most  weight  on  the  part  of 
the  defendants  Is,  that  the  Legislature  has 
exercised  its  power  over  this  subject  in  the 
only  constitutional  way,  by  establishing  a  gen- 
eral provision;  and  that,  having  done  this,  their 
authority  has  ceased,  they  having  no  right  to 
interfere  in  particular  cases.  And,  if  the  ques- 
tion were  one  of  expediency  only,  we  should 
perhaps  be  convinced  by  the  argument  that  it 
would  be  better  for  ell  such  applications  to  be 
made  to  the  courts  empowered  to  sustain  tiiem. 
But,  as  a  question  of  right,  we  think  the  argu- 
ment fails.  The  constituent,  when  he  has  dele- 
gated an  authority  without  an  interest,  may 
do  thn  act  himself  which  he  has  authorized  an- 


other to  do,  and  especially  when  that  constitu- 
ent is  the  Legislature,  and  is  not  prohi\Mted  by 
the  Constitution  from  exercising  the  authority. 
Indeed,  the  whole  authority  might  be  revoked, 
and  the  Legislature  resume  the  burden  of  the 
business  to  itself,  if  in  its  wisdom  it  should 
determine  that  the  common  welfare  required  it. 
It  is  not  legislation  which  must  be  by  general 
acts  and  rules,  but  the  use  of  a  parental  or 
tutorial  power,  for  purposes  of  kindness,  with- 
out interfering  with  or  prejudice  to  the  rights 
of  any  but  those  who  apply  for  specific  relief. 
The  title  of  strangers  is  not  in  any  degree  af- 
fected by  such  an  Interposition." 

When  the  persim  is  snl  Juris,  and  owns  the 
property  in  absolute  and  unqualified  fee, 
and  In  such  a  status,  the  Legislature  has 
not  the  power  by  its  flat  to  declare  the  title 
of  property  thus  vested  in  A.,  a  sui  Juris, 
to  be  in  B.  The  attorneys  for  the  defendants 
in  error  rely  upon  the  case  of  Wilkinson  v. 
Leiand,  rendered  by  Justice  Story  in  the 
United  States  Supreme  Court  in  1820,  and 
found  in  2  Pet  627,  7  L.  Bd.  642.  In  this 
case,  Justice  Story  states  the  following  (quot- 
ing from  page  657  of  2  Pet  [7  L.  Ed.  542]>": 

"We  know  of  no  case,  in  which  a  legislative 
act  to  transfer  the  property  of  A.  to  B.,  with- 
out his  consent,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power,  in  any 
state  in  the  Union.  On  the  contrary,  it  has 
been  constantly  resisted,  as  inconsistent  with 
just  principles,  by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be  enforced. 
We  are  not  prepared,  therefore,  to  admit  that: 
the  people  of  Rhode  Island  have  ever  delegated 
to  their  Legislature  the  power  to  divest  the 
vested  rights  of  property,  and  transfer  them 
without  the  assent  of  the  parties.  The  coun- 
sel for  the  plaintiffs  have  themselves' admitted, 
that  they  cannot  contend  for  any  such  doc- 
trine." 

This  opinion  by  Justice  Story  is  very  in- 
teresting. Whipple,  Webster,  and  Wirt  ap- 
peared In  this  case.  The>  opinion  is  not 
very  long,  and  the  facts  are  briefly  these: 

A  party  died  in  New  Hampshire,  leaving 
a  will  and  a  considerahle  estate,  both  per- 
scmal  and  real;  also  leaving  debts  more  than 
the  personal  property  would  pay.  Some 
of  the  realty  was  located  In  New  Hanrpshire, 
and  some  in  the  state  of  Rhode  Island.  The 
laws  of  both  states  provided  that  creditors 
of  the  estate  had  a  claim  on  the  real  prop- 
erty of  the  deceasfd  if  there  were  not  per- 
sonal property  sufficient  to  satisfy  debts. 

The  executrix  qualified  as  such  In  the  state 
of  New  Hampshire,  but  did  not  so  qualify 
in  Rhode  Island,  but  went  Into  the  state  of 
Rhode  Island  and  negotiated  a  private  sale 
of  the  real  estate  located  in  Rhode  Island. 
The  purchasers  doubted  the  validity  of  the 
deed  and  required  a  bond  or  title,  and  re- 
quired the  executrix  to  go  to  the  Legislature 
of  Rhode  Island  and  get  a  special  act  vali- 
dating the  conveyance.  This  she  did.  The 
heirs  came  in  and  attacked  the  conveyanctb 
It  was  appealed  to  the  Supreme  Court,  and 
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Justice  Story  beld  the  act  valid  on  the  theory 
that  It  was  remedial,  and  did  not  take  a 
Tested  right,  since  It  perfected  the  lien  of 
the  creditors,  and  those  claiming,  taking 
subject  to  such  lien,  could  not  assert  that 
their  property  was  taken  without  due  pro- 
cess, and  contrary  to  the  laws  of  the  land. 

In  his  opinion,  Justice  Story  stated  that. 
If  the  claimants  had  possessed  an  absolute, 
fee-simple  title,  he  could  not  have  held  the 
act  remedial,  and  could  not.  have  declared 
it  valid.  The  following  is  a  brief  excerpt 
from  said  opinion  found  on  pages  660  and  661 
of  2  Pet  (7.L.  Bd.  542): 

"But  it  is  said,  that  this  is  a  retrospective 
act,  which  gives  validity  to  a  void  transaction. 
Admitting  that  it  does  so,  still  it  does  not  fol- 
low that  it  may  not  be  within  the  scope  of  the 
leg^islative  antbority,  in  a  government  like  that 
of  Rhode  Island,  if  it  does  not  divest  the  set- 
tled rights  of  property.  A  sale  had  already 
been  made  by  the  executrix,  under  a  void  au- 
thority, but  in  entire  good  faith  (for  it  is  not 
attempted  to  be  impeached  for  fraud)  and  the 
proceeds,  constituting  a  fund  for  the  payment 
of  creditors,  were  ready  to  be  distributed,  as 
soon  as  the  sale  was  made  effectual  to  pass  the 
title.  It  is  but  common  justice  to  presume 
that  the  Legislature  was  satisfied  that  the 
sale  was  bona  fide,  and  for  the  full  value  of  the 
estate.  No  creditors  have  ever  attempted  to 
disturb  it.  The  sale,  then,  was  ratified  by  the 
Legislature,  not  to  destroy  existing  rights,  bat 
to  effectuate  them,  and  in  a  manner  beneficial 
to  the  parties.  We  cannot  say  that  this  is  an 
excess  of  legislative  power,  unless  we  are 
prepared  to  say,  that  in  a  state,  not  having 
a  written  constitution,  acts  of  legislation,  hav- 
,ing  a  retrospective  operation,  are  void  as  to  all 
persons  ^ot  assenting  thereto,  even  though 
they  may  be  for  beneficial  purposes,  and  to  en- 
force existing  rights.  We  think  that  this 
cannot  be  assumed,  as  a  general  principle,  by 
courts  of  justice.  The  present  case  is  not  so 
strong  in  its  circumstances  as  that  of  Calder 
V.  Bull,  8  Dall.  586,  or  Rice  v.  Parkman,  16 
Mass.  226;  in  both  of  which,  resolves  of  the 
Legislature  were  held  to  be  constitutional." 

Webster  contended  In  this  case  that  the 
effect  of  the  said  act  was  to  contravene  the 
law  of  the  land  guaranteeing  freedom  of 
contract,  and  that  it  consisted  of  taking 
property  without  due  process  of  law,  the 
same  as  is  contended  by  the  attorneys  for  the 
plaintiff  In  the  instant  case.  Justice  Story 
admits  in  the  opinion  that,  if  the  act  had  the 
effect  as  contended  by  Webster,  he  would 
have  to  hold  the  act  Invalid,  and  this  would 
be  so  without  regard  to  the  fact  tliat  Rhode 
Island  had  no  written  Constitution  with  the 
three  independent  departments  of  govern- 
ment (Rhode  Island  at  the  time  of  said  trans- 
action having  no  formal  written  Constitution, 
but  acting  under  the  King's  Charter),  since 
Webster  would  have  a  right  to  invoke  these 
propositions  with  or  without  a  written  Con- 
stitution, and  that  Webster's  contention.  Jus- 
tice Story  stated  in  the  opinion,  should  be 
regarded  lit  the  light  and  spirit  of  represent- 


ative government  that  was  then  In  vogue  In 
this  nation.  But  Justice  Story  refused  to 
agree  with  Webster  that  his  principle  ap- 
plied in  the  particular  case;  that  it  waa  not 
the  taking  of  a  vested  right,  but  was  r»ne- 
dial,'a8  indicated  by  the  quotations  hereto- 
fore given  from  his  (pinion. 

We  give  the  further  following  excerpt  from 
page  661  of  2  Pet.  (7  L.  EJd.  542)  of  said  opin- 
ion as  l>eing  p^tlnent: 

"Hitherto  the  reasoning  of  the  court  liai 
proceeded  upon  the  ground  that  the  act  of  1792 
was  in  its  terms  sufficient  to  give  complete 
validity  to  the  sale  and  deed  of  the  executrix, 
80  as  to  pass  the  testator's  title.  It  remains 
to  consider,  whether  such  is  its  predicament, 
in  point  of  law. 

"For  the  purpose  of  giving  a  construction 
to  the  words  of  the  act,  we  have  been  referred 
to  the  doctrine  of  confirmation  at  the  common 
law,  in  deeds  between  private  persons.  It  ia 
said,  that  the  act  uses  the  appropriate  words 
of  a  deed  of  confirmation,  'ratify  and  confirm;' 
and'  that  a  confirmation  at  the  common  law 
will  not  make  valid  a  void  estate  or  act,  but 
only  one  which  is  voidable.  It  is,  in  our  judg- 
ment, wholly  unnecessary  to  enter  upon  any 
examination  of  this  doctrine  of  the  common 
law,  some  of  which  is  of  great  nicety  and 
strictness;  because  the  present  is  not  an  act 
between  private  persons  having  interests  and 
rights  to  be  operated  upon  by  the  terms  of 
their  deed.  This  is  a  legislative  act,  and  is  to 
be  interpreted  according  to  the  intention  of 
the  Legislature,  apparent  upon  its  face.  Every 
technical  rule,  as  to  the  construction  or  force 
of  particular  terms,  must  yield  to  the  dear 
expression  of  the  paramount  will  of  the  Legis- 
lature. It  cannot  be  doubted  that  an  act  of 
parliament  may,  by  terms  of  confirmation,  make 
valid  a  void  thing,  it  sucfa  is  its  intent.  The 
cases  dted  in  Plowden,  399;  in  Comyn's  Dig. 
Confirmation,  D;  and  in  1  Roll.  Abridg.  583; 
are  directly  in  point.  The  only  qnestion,  then, 
is.  What  is  the  intent  of  the  I^egislature  in  the 
act  of  1792?  Is  it  merely  to  confirm  a  void  act, 
so  as  to  leave  it  void,  that  is,  to  confirm  it  in 
fts  infirmity?  or  is  it  to  give  general  validity 
and  efficacy  to  the  thing  done?  We  think,  there 
is  no  reasonable  doubt  of  its  real  object  and 
intent.  It  was  to  confirm  the  sale  made  by  the 
executrix,  so  as  to  pass  the  title  of  her  testator 
to  the  purchaser." 

This  opinion  by  Justice  Story  was  after- 
wards followed  by  the  well-considered  case 
of  Watkins  v.  Holman,  16  Pet  25,  60,  10 
L.°  Ed.  873.  See,  also,  l<1orentine  v.  Bart<Hi. 
2  Wall.  210,  17  L.  Ed.  783;  Doe  v.  Douglass. 
8  Blackf.  10,  44  Am.  Dec.  732. 

This  case  by  Justice  Story  Is  Interestingly 
discussed  in  Cooley's  Constitutional  Limita- 
tion (7th  Ed.)  pp.  145  and  146.  In  this  case 
decided  by  Justice  Story,  none  of  the  par- 
ties were  non  sui  Juris,  and  this  phase  of 
the  case  suggests  another  matter  tot  brief 
elucidation.  For  this  purpose  we  will  con- 
cisely restate  the  propositions  that  we  have 
already  concluded  In  this  wise: 

In  the  handling  of  the  estates  of  those  non 
sul  Juris,  this  Jurisdiction  la  primarllj  with 
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the  people  and  their  Legislature.  But  the<  Pertinent  to  this  point,  tto  take  the  fol- 
people,  in  their  Constitutions,  may  restrict  lowing  excerpt  from  the  (pinion  in  the  case 
or  may  take  away  entirely  from  the  Legis-  ^  ot  Afibnelot  Ry.  Co.  t.  BUiot,  SS  N.  H.  451, 
lature  this  primary  Jurisdiction,  and  give  it  auottng  from  page  468: 


to   one  w   various  courts,   leaving  to  the  i 


"It  may  be  doubtful  whether  some  acts  are 


Legislature  only  the  power  of  Axing  the  1,^1,1^^4  „,  j^^ieial;  but  in  this  case  there 
procedure  and  the  manner  of  the  exwcise  ■  jg  „„  ao„bt.  The  foreclosure  of  the  mortgage 
of  said  Jurlsdletl<m ;  not  the  right  to  In- 1  of  private  property,  like  the  rendition  of  a 
fringe  upon,  but  the  power  to  direct  the  |  judgment  on  a  bond  secured  by  the  mortgage, 
manner  of  its  exercise.  The  scope  and  pow^  ]  is  a  judicial  act.  It  requires  notice  and  an  op- 
er  of  this  primary  jurisdiction  so  emascu-  -  portunity  for  a  trial  of  the  questions  of  the 
lated  from  the  Legislature  and  given  to  the  existence  and  amount  of  the  debt,  and  the  ex- 
courts,  and  the  part  stlU  retained  in  the  Leg-   ;^'«°"'   ^^SBlit?,  and  efifect  of  the  mortgage. 

i„i„*„_„   *»,„»„#„_»  J „  t  „,„_  »!,«  4.».^<.  nf '  The  foreclosure  of  1861  would  have  been  m- 

Islature,  therefore  depend  upon  the  terms  of ;  ^^^.^  j^  ^^  decree,  made  by  the  Legislature 
each  particular  Constitution.  In  the  state  ij,^  ^^j,  ^^^^  by  ,m^,  „,  t,,,  ,ther  depart- 
of  Oklahoma,  the  Constitution  itself  has  fix-  ■  nients  of  the  government.  The  extinguishment 
ed  tills  probate  jurisdiction  in  a  particular  j  of  the  mortgagor's  title  by  a  special  govern- 
court  called  the  county  court.  I  mental  decree,  without  consent,  compensation. 

It  must  be  borne  in  mind  that  the  right   trial,  or  notice,  is  not  an  exercise  of  any  con- 
of  those  sul  juris  to  exercise  their  author- !  stitntlonal  power." 
Ity  over  their  property .  given  them  by  the 

laws  of  the  land,  guaranteeing  freedom  of  to  tW»  connection,  see,  also»  the  case  of 
contract,  and  forbidding  the  taking  of  prop- '  Maxwell  v.  Goetschius,  40  N.  .1.  Law.  .{sy.  29 
erty  wltiiout  due  process  of  law,  does  not  Am.  Rep.  242.  This  is  an  able  discussion 
come  and  arise  entirely  from  constitutional  o'  ^^  '^«  "^  demarkation,  and  is  valuable 
provisions,  but  comes  largely  from  the  com-  '  '«"  another  reason:  That  it  reviews  the  case 
mon  law  which  Uie  parliament  of  England '  <>'  WUkinson  v.  Leland  et  aL,  supra,  applies 
enforced,  and  the  accepted  rules  of  prop- 1  and  distinguishes  it 

erty  of  which  It  Interpreted  and  applied,  I  Under  the  constitutions  and  laws  as  tiiey 
and  which  our  courts  also  enforce,  only  be- '  ""^  prevail  In  our  system  of  government, 
Ing  modified  to  be  in  consonance  with  our ,  ^^  Legislature  has  not  the  power  to  In- 
Uieory  of  government  and  institutions.  '^Ko  upon  ti»e   constitutional  jurisdiction 

These  fundamental  rights  of  flie  sul  juris!  »'  ^^^  <^»'^  and  ^^  ^  true  whettier  tiio 
may,  however,  be  enlarged  and  broadened ;  PfoP^'-ty  "^^  ^  ""n  »«I  Juris  or  sul  juris, 
but  It  has  not  been  Uie  spirit  and  purpose  ™e  Legislature  has  Oie  power  to  pass  reme- 


of  our  constitutional  provisions  to  limit  or 
mlnlmlsse,  but  rather  to  broaden  and  pro- 
tect, but  the  tendency  of  our  constitutional 
provisions  have  been  too  narrow,  and  lim- 
it the  powers  of  the  Legislature  In  the  ex- 


dial  legislation,  and  has  the  power  to  pass 
curative  acts  validating  proceedings  of  the 
court  where  their  validity  is  questioned 
upon  grounds  of  Irregularities  or  failure  to 
comply  with  some  particular  procedure  pre- 


erdse  of  thU  prerogative  power  to  control '  ^"•''i^d  ^^  "?e  l^glnrnwre,  and  which  d<.e.s 
the  property  of  Oiose  nonsul  Juris,  and  ,  «»*  ^y"*^*  ^^^e  «"»8**t«f  «»»**  J"''«"c"®'»  «' 
to  place  the  determination  'of  those  rights 


in  the  Judicial  branch  of  the  government, 
rather  than  to  retain  It  In  the  Legislature, 
nnd;  as  Cooley  has  stated  In  the  quoted  pro- 
Tlslon  of  his  Constitutional  Limitations,  giv- 
en herein,  and  when  considered  as  a  question 


The  counsel  for  the  plalotlff  have  cited  in 
their  briefs  quite  extensively  from  Cooley's 
Constitutional  Limitations.  In  the  case  of 
Mitchell  V.  Campbell.  19  Or.  198,  24  Pac.  4!SS, 
a  curative  act  of  the  Oregon  Legislature  cur- 


of  expediency,  It  was  wise  tiiat  Uils  has  top  defects  of  sales  by  executors  and  ad 


been  done. 

The  Legislature  or  the  Congress  can  only 
act  legislatively  snd  politically,  and  not 
judicially,  in  the  determination  of  the  pri- 
mary rights,  heretofore  discussed,  of  thosfe 
sul 


mlnlstrators  was  attacked  for  reasons  simi- 
lar to  those  relied  upon  by  the  plaintiff  in 
this  cause,  and  Cooley's  Constitutional  Limi- 
tations was  cited  and  reUed  upon  with  other 
authorities  by  counsel  representing  the  par- 


„„.  Juris,  and  arising  from  the  law  of  the  i  *^  <>PPO«ed  to  ttie  validity  of  the  act.  In 
land,  and  U^at  are  vested  in  them  by  consti-  '^'"^J*'  *^'^  ^J^*^S?^*^  citation.  Chief 
tiitlonal    provisions    and    forbidden    to    «!«/"«**<*  ^"y**  «*«*«»  "">  following: 


Legislature,  and  the  same  is  also  true  in 
considering  the  powers  of  the  Legislature 
and  of  the  courts  pertaining  to  those  non. 
eul  juris  where  the  written  Constitutions 
have  taken  It  from  the  Legislature  and  vest- 
ed It  In  the  courts;  hence,  the  line  of  de- 
markation betiveen  what  Is  a  legislative  act 
and  what  Is  a  judtdal  act  arising  In  this 
wise  sranedmes  booomes  difficult  to  deter- 


"Tbey  (the  appellants)  however,  contend  that 
the  acts  do  not  cure  jurisdictional  defects,  and 
uite,  among  other  authorities,  the  language  of 
Mr.  Cooley  upon  the  subject  In  his  work  on 
Constitutional  Limitations  (page  457,  6th  Ed.), 
where  he  says:  'A  retrospective  statute  curing 
defects  in  legal  proceedings,  where  they  are  In 
their  nature  irregularities  only,  and  do  not 
extend  to  matters  of  jurisdiction,  Is  not  void  on 
constitutional  grounds,  unless  expressly  for- 
i  bidden.* 
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"But  the  learned  author  did  not  mean  by  this 
that  defects  arising  from  a  failure  to  set  forth 
.  the  necessary  facts  prescribed  by  statute,  to 
confer  jurisdiction  upon  a  court  in  regard  to  a 
particular  matter,  could  not  be  cured  by  subse- 
quent legislation,  where  the  court  had  general 
jurisdiction  of  the  subject.  He  says,  at  page 
458,  same  work:  TThe  rule  applicable  to  cases 
of  this  description  is  substantially  the  follow- 
ing: If  the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the 
proceedings,  is  something  the  necessity  for 
which  the  Legislature  might  hare  dispensed 
with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  Legislature  to  dispense  with 
it  by  subsequent  statute.  And  if  the  irregularity 
consists  in  doing  some  act,  or  in  the  mode  or 
manner  of  doing  some  act,  which  the  Legisla- 
ture might  have  made  immaterial  by  prior  law, 
it  is  equally  competent  to  make  the  same  im- 
material by  a  subsequent  law.' 

"Also  at  page  471:  'But  the  healing  statute 
must  in  all  cases  be  confined  to  validating  acts 
which  the  Legislature  might  previously  have 
authorized.  It  cannot  make  good  retrospec- 
tively acts  or  contracts  which  it  had  and  could 
have  no  power  to  sanction  in  advance.' 

"This  last  clduse  indicates  very  clearly  what 
the  author  did  mean  by  'curing  defects  in.  legal 
proceedings,  where  they  do  not  extend  to  mat- 
ters of  jurisdiction.'  He  evidently  meant  mat- 
ters not  within  the  jurisdiction  of  the  Legisla- 
ture. "That  body  could  not  cure  a  defect  aris- 
ing from  a  faCure  to  serve  process  in  an  action 
or  suit  in'  accordance  with  some  prescribed 
mode,  as  it  has  no  liower  to  authorize  an  ad- 
judication against  the  party  to  the  action  or 
suit  without  such  service  being  made.  A  fafl- 
nre  to  acquire  original  jurisdiction  over  the 
person  or  property  of  a  defendant  in  any  case 
would  doubtless  come  under  the  same  rule. 
But  where  a  court  obtains  Jurisdiction  over  a 
special  subject-matter  given  to  it  by  law,  as 
probate  courts  do  over  the  estates  of  deceased 
persons  after  an  executor  or  administrator  of 
the  estate  has  been  duly  appointed  and  quali- 
fied, and  the  court  has  proceeded  to  exercise 
its  jurisdiction  in  regard  to  a  matter  connected 
therewith  without  having  complied  with  the 
mode  which  the  Legislature  had  prescribed, 
but  which  it  could  have  dispensed  with,  then 
the  proceeding  of  the  court,  although  irregular 
and  defective,  could  be  confirmed  by  subsequent 
legislation  when  justice  would  thereby  be  pro- 
moted." 

In  the  case  last  dted  above,  Mr.  Briglit- 
ley's  note  appended  to  the  decision  of  the 
case  of  Wilkinson  y.  Leland,  2  Pet  027,  7  L. 
Ed.  642,  la  quoted  with  approval  as  follows: 

"To  the  objection  that  audi  laws  violate 
vested  rights  of  property,  it  has  been  forcibly 
answered  that  there  can  be  no  vested  right  to 
do  wrong.  Claims  contrary  to  justice  and  equi- 
ty cannot  be  regarded  as  of  that  character;  con- 
sent to  remedy  the  wrong  is  to  be  presumed. 
The  only  right  taken  away  is  the  right  dishon- 
estly to  repudiate  an  honest  contract  or  con- 
veyance to  the  injury  of  the  other  party. 
Even  where  no  remedy  could  be  had  in  the 
courts,  the  vested  right  is  generally  nnattend- 
td  with  the  slightest  equity." 


Chapter  5,  000167*8  ConstltutlonftI  Limita- 
tions ,(7th  Ed.),  and  notes  attached  thereto 
beginning  on  page  124,  are  splendid  discus- 
sions upon  the  principles  we  have  discussed. 
The  question  as  to  when  the  Legislature  has 
the  power  to  pass  a  curative  act  and  when 
not,  as  to  when  the  Legislature  Is  exercising 
the  power  to  pass  remedial  acts,  and  when 
they  infringe  upon  the  primary  Jurisdiction 
of  a  court,  and  Infringe  a  vested  right,  was 
decided  by  Justice  Story  in  Wilkinson  v.  Le- 
land, heretofore  dted,  and  was  the  turning 
point  in  that  case.  We  quote  the  following 
from  Cooley's  Constitutional  Limitations  (7tli 
Ed.)  pp.  146  and  147: 

"This  species  of  legislation  may  perhaps  be 
properly  called  prerogative  remedial  legisla- 
tion. It  hears  and  determines  no  rights;  it 
deprives  no  one  of  his  property.  It  simply  au- 
thorizes one's  real  estate  to  be  turned  into 
personal,  on  the.  application  of  the  person  rep- 
resenting his  interest,  and  under  such  drcum- 
stances  that  the  consent  of  the  owner,  if  capable 
of  giving  it,  would  be  presumed.  It  is  in  the  na- 
ture of  the  grant  of  a  privilege  to  one  person, 
which  at  the  same  time  affects  injarionaly  the 
rigbts  of  no  other. 

"But  a  different  case  is  presented  when  the 
Legislature  assumes  to  authorize  a  person 
who  does  not  occupy  a  fiduciary  relation  to 
the  owner,  to  make  sale  of  real  estate  to  satis- 
fy demands  which  he  asserts,  but  which  are  not 
judicially'  determined,  or  for  any  other  pur- 
pose not  connected  with  the  convenience  or 
necessity  of  the  owner  himself.  An  act  of  the 
Legislature  of  Illinois  undertook  to  empower 
a  party  who  had  applied  for  it  to  make  sale 
of  the  lands  pertaining  to  the  estate  of  a  de- 
ceased person,  in  order  to  raise  a  certain  spec- 
ified sum  of  money  which  the  Legislature  as- 
sumed to  be  due  to  him  and  another  person, 
for  moneys  by  them  advanced  and  liabilities  in- 
curred on  behalf  of  the  estate,  and  to  apply 
the  same  to  the- extinguishment  of  their  claims. 
Now  it  is  evident  that  this  act  was  in  the  na- 
ture of  a  judirial  decree,  passed  on  the  applica- 
tion of  parties  adverse  in  Interest  to  the  es- 
tate, and  in  effect  adjudging  a  certain  amount 
to  be  due  them,  and  ordering  lands  to  be  sold 
for  its  satisfaction.  As  was  well  said  by  the 
Supreme  Court  of  Illinois,  in  adjudging  the  act 
void:  'If  this  is  not  the  exerdse  of  a  power 
of  inquiry,  and  that,  too,  ex  parte  and  summary 
in  its  character,  we  are  at  a  loss  to  understand 
the  meaning  of  terms;  nay,  that  it  is  adjudging 
and  directing  the  application  of  one  person's 
property  to,  or  hearing  of,  the  parties  whose 
estate  is  divested  by  the  act.  That  the  exer- 
cise of  such  power  is  in  its  nature  clearly  Ju- 
dicial, we  think  too  apparent  to  need  argument 
to  illustrate  its  truth.  It  is  so  self-evident 
from  the  facts  disdosed  that  It  proves  itself.' " 

The  notes  to  ttie  above  quotations  are  rery 
enlightening  upon  the  proposition.  Note  1 
reads  as  follows: 

"It  would  be  equally  competent  for  the  Leg- 
islature to  authorize  a  person  under  legal  dis- 
ability— e.  g.  an  infant— to  convey  his  estate,  as 
to  authorize  it  to  b«  ettnveyed  by  guardian. 
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McComb  r.  QUIier,  29  Miss.  148.  See,  in  this 
connection,  LouisTCIe,  N.  O.  &  T.  R.  Co.  v. 
Blythe,  69  Miss.  989,  11  South.  Ill,  16  Lu  R. 
A.  261,  80  Aid.  St.  B«p.  099;  and  note  on  con- 
stitutionality at  private  statute*  to  anthorize 
disposal  of  property." 

[8]  The  doctrine  of  parens  patriae  to  which 
we  hereinafter  m,ake  reference  and  applica- 
tion may  be  defined  as  the  inherent  x>ower 
and  authority  of  a  Legislature  of  a  state  to 
provide  protection  of  the  person  and  proper- 
ty of  persons  non  BUi  Juris,  such  as  minors, 
Insane,  and  Incompetent  persons.  This  pow- 
er is  I)road  enough  to  give  the  Legislature 
authority  to  transmute  real  estate  into  per- 
sonal estate.  The  case  of  Texas  Co.  y.  Hen- 
ry, 34  Okl.  342,  126  Pac.  224,  approves  the 
following  doctrine  expressed  in  Hoyt  v. 
Sprague,  103  U.  S.  618,  26  L.  Ed.  585.  Speak- 
ing with  reference  to  an  express  act  of  the 
Legislature  of  Rhode  Island,  the  Supreme 
Court  says: 

"The  exercise  of  this  power  has  been  most 
conspicuous  in  that  class  of  cases  in  which 
the  Legislature  has  been  called  upon  to  act  as 
parens  patris  on  behalf  of  lunatics,  minors, 
and  other  incapacitated  persons.  Laws  au- 
thorizing the  sale  of  the  estates  of  such  per- 
sons have  frequently  been  passed,  and  have 
been  upheld  as  (airly  within  the  legislative 
power.  The  passage  of  such  laws  is  not  the 
exercise  of  judicial  power,  although  by  general 
laws  the  discretion  to  pass  upon  such  cases 
might  be  confided  to  the  courts.  But  when  it  is 
not  confided  to  the  courts,  the  power  exercised 
is  of  a  legislative  character,  the  Legislature 
making  a  law  for  the  particular  case.  In  some 
modern  Constitutions  the  exercise  of  this  pow- 
er has  been  prohibited  to  the  legislative  de- 
partment. But,  where  not  so  prohibited,  and 
where  it  has  never  been  authoritatively  con- 
demned in  the  jurisprudence  of  the  state,  we 
cannot  deny  to  the  Legislature  the  right  to  ex- 
ercise it  in  those  cases  in  which  it  has  been 
accustomed  to  be  exercised." 

In  Watklns  v.  Holman,  16  Pet  25,  10  L. 
Ed.  873,  an  act  authorizing  an  administratrix 
residing  In  another  state  to  sell  land  in  Ala- 
bama for  the  purpose  of  paying  debts  was 
held  by  the  Supreme  Court  to  be  within  the 
legislative  power,  and  therefore  valid. 

In  Louisville,  N.  O.  4  T.  R.  Oa  v.  Blythe, 
69  Miss.  039,  11  South.  Ill,  16  U  R.  A.  251, 
80  Am.  St.  Rep.  699,  ,the  following  was  stat- 
ed by  the  court: 

"The  doctrine  is  firmly  established  by  the 
great  weight  of  American  decisions,  and  sus- 
tained by  the  most  cogent  and  unanswerable 
reasoning,  that  special  acts  of  the  Legislature 
authorizing  or  confirming  the  sale  of  lands  by 
guardians  are  constitutional  when  their  object 
is  simply  to  provide  a  change  of  investment, 
and  not  to  divest  the  beneficiary  of  property 
rights,  in  the  absence  of  special  or  exceptiontd 
constitutional  limitations,  and  that  such  acts 
are  not  judicial,  but  the  proper  exercise  of  leg- 
islative power.  ' 

"Such  a  power  necessarily  resides  in  the  leg- 
IdfttlY*  department  of  the  government,  as  par- 


ens patrltB,  to  prescribe  such  rules  and  regula- 
tions as  may  be  proper  for  the  management, 
superintendence  and  disposition  of  the  property 
of  infants,  lunatics  and  persons  who  are  inca- 
pable of  managing  their  own  affairs." 

In  Davison  v.  Johonnot,  7  Mete.  (Mass.) 
388,  41  Aid.  Dec.  448,  the  Massachusetts  court 
stated  the  following: 

"The  statutes  in  these  cases,  it  will  be  per- 
ceived, were  obnoxious  to  the  same  objection 
now  urged  against  the  resolve  before  us.  They 
are  legislating  for  a  particular  case,  dispensing 
with  the  general  standing  law,  in  favor  of  an 
individual,  and  changing  the  legal  title  to  real 
estate,  taking  it  from  one  man  and  vesting  it 
in  another,  without  judicial-  sentence  or  judg- 
ment by  hie  peers.    •    •    • 

"After  much  refiection  upon  the  subject,  we 
are  not  satisfied  that  the  Legislature,  in  passing 
this  resolve,  transcended  its  constitutional 
powers.  The  act  was  not  a  judicial  one.  The 
proceeding  does  not  deprive  the  party  of  his 
property,  •  *  *  or  the  avails  thereof,  being 
wholly  secured  for  his  benefit.  It  was  an  act 
passed  by  the  Legislature  upon  the  application 
of  Davison's  guardian,  the  person  whom  the 
law  had  placed  as  the  legal  representative  to 
watch  over  and  protect  the  interest  of  the 
ward,  and  must  be  assumed  to  have  been  done, 
not  adversely  to  his  interest,  but  for  his  bene- 
fit." 

One  of  the  leading  cases  on  this  proposi- 
tion seems  to  be  Bice  r.  Parkman,  16  Mass. 
326.  In  this  last  case  it  was  held  that  the 
Legislature  had  authority  to  pass  an  act  li- 
censing the  sale  of  a  minor's  real  estate,  not- 
withstanding there  was  a  general  act  dele- 
gating the  samge  power  to  the  court.  This 
holding  of  the  Massachusetts  court  seems  to 
be  in  consonance  with  the  holding  of  the  New 
York  court,  and  different  from  the  holding  in 
the  New  Hampshire  court.  The  Massachu- 
setts court  discusses  it  as  a  par«ital  or  tu- 
torial iwwer  resting  In  the  Legislature  mak- 
ing that  body  alcme  competent  to  act  as  the 
guardian  and  protector  of  those  unable  to  act 
for  themselves. 

The  attorneys  for  the  plaintiff  in  the  In- 
stant case  have  ^ven  great  consideration,  as 
have  the  attorneys  for  the  defendant,  in  er- 
ror, to  the  attitude  of  the  courts  of  the  va- 
rious states  on  the  questions  Involved  here- 
in. The  inferences  the  plaintiff's  attorneys 
undertake  to  draw  from  those  cases,  and  the 
analogy  they  seek  to  apply  to  the  act  of  Con- 
gress in  the  Instant  case,  we  think  is  the 
wrong  one,  and  the  inferences  that  we  draw, 
and  the  analogy  we  are  applying,  is  the  cor- 
rect one,  and  that  is  the  doctrine  of  "parens 
iwtria;."  The  government,  as  represented  by 
Congress,  is  the  great  parent,  the  great  guard- 
ian, over  its  Indian  wards,  and  while  In  the 
status  of  non  sui  Juris,  as  defined  by  the  acts 
of  Congress. 

[3]  'We  now  come  to  the  consideration  ol 
the  powers  of  Congress  relative  hereto  and 
the  status  of  the  plaintiff  in  this  suit.  If  the 
plaintiff  in  this  suit  was  non  sul  Juris  at  the 
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time  of  the  passage  of  tbls  statute,  then  she 
was  subject  to  the  ix)wer  of  Congress,  and 
this  Jurisdiction  of  Congress  is  ttiorougbly 
recognized  and  well  defined.  That  power  is 
plenary,  and  the  right  of  Congress  to  act  In 
any  Instance,  either  in  repealing  laws  per- 
taining to  Indians  in  such  status.  Invoking 
so-called  "Indian  treaties"  placing  on  or  tak- 
ing off  restrictions  of  alienation  of  Indian 
property,  laying  down  the  terms  and  condi- 
tions upon  which  their  property  may  be  alien- 
ated, designating  who  may  act  as  the  agents 
of  Congress  in  carrying  out  Its  purposes  and 
policy  relative  to  the  Indians,  as  far  as  it 
affects  the  Indian,  is  unlimited,  and  the  only 
limitation  that  exists  upon  that  power  is  that,' 
if  vested  rights  accrue  under  any  of  the  acta 
of  Congress  or  treaties  or  agreements  with 
Indians,  Congress  is  forbidden  to  do  any- 
thing to  destroy  those  rights  by  repeal  of 
those  enactments.  Neither  has  it  the  power 
to  revoke  a  vested  right  arising  in  favor  of 
the  Indian  under  those  agreements.  Other 
than  this,  we  know  of  no  limitations  upon 
the  power  of  Congress  to  change  and  revoke 
Its  acts  in  relation  to  the  Indian  who  stands 
in  relation  to  the  governments  as  wards  and 
those  non  sui  juris,  and  the  government 
stands  in  relation  to  them  parens  patriae,  or 
as  guardian. 

Illustrative  of  these  two  propositions  is 
that  as  to  vested  rights  of  third  parties  aris- 
ing under  treaties.  The  government  may  act 
in  such  a  way  under  those  treaties  whereby 
property  rights  arise,  and  the  government 
would  be  estopped  to  deny  their  validity  as 
to  the  rights  of  the-  particular  individual. 
This  is  well  settled,  and  needs  no  citation  of 
authority. 

An  illustration  of  where  an  Indian  has  A 
vested  right  under  agreement  or  treaty  Is 
that  of  their  rights  to  claim  an  exemption  as 
to  their  allotments  from  taxation.  See 
Choate  v.  Trapp,  224  TJ.  S.  665,  32  Sup.  Ct. 
565,  56  L.  Ed.  941,  by  Justice  Lemar.  It  may 
be  contended  that,  when  an  Indian  is  granted 
an  allotment,  and  the  title  vests,  that  has 
the  effect  of  vesting  him  with  the  rights  of  a 
citizen,  and  that  that  takes  him  out  of  the 
control  and  care  of  Congress;  but  it  has 
been  held  that  the  status  of  citizenship  is  not 
incompatible  with  the  status  of  a  tribal  In- 
dian or  the  continued  guardianship  of  the 
government  This  is  defined  in  Eells  v.  Ross, 
12  C.  C.  A.  205,  64  Fed.  417,  and  other  au- 
thorities cited  (Cherokee  Nation  v.  Hitch- 
cock, 187  U.  S.  294,  28  Sup.  Ot.  U5)  on  page 
186  ot  47  L.  Ed. 

[4,  5]  An  act  of  Congress  may  supersede  a 
treaty  even  with  a  foreign  nation,  and  an  In- 
dian treaty  is  held  to  be  of  less  dignity  than 
is  a  treaty  with  a  foreign  nation.  See  Edye 
V.  Robertson,  112  U.  S.  580,  5  Sup.  Ct  247, 
28  li.  Ed.  798,  and  the  authorities  cited  in  the 
case  Just  previously  cited  and  the  same  page 
and  the  one  following.    The  plenitude  of  the 


powers  of  Congress  and  the  supervisory  pow- 
ers over  Indians  Is  discussed  in  the  case  of 
Stephens  v.  Cheroke«  Nation,  174  U.  S.  44S, 
19  Supk  Ct  722,  48  h.  Ed.  1041.  The  case  of 
Gritts  V.  Fisher,  224  tJ.  S.  640,  32  Sup.  Ct 
580,  56  L.  Ed.  928,  discusses  these  proposi- 
tions. To  the  same  effect  is  Sizemore  v. 
Brady,  235  C.  S.  441,  36  Sup.  Ct  135,  59  U 
Ed.  308. 

The  plaintiff  in  the  instant  case  was  a 
three-fourths  degree  Indian  of  the  blood  and 
of  the  Creek  Tribe.  The  special  act  of  Con- 
gress validating  this  deed  was  dated  the  23th 
day  of  June,  1910.  Section  16  of  the  Supple- 
mental Creek  Agreement  which  took  effect 
on  the  8th  day  of  August  1902  (32  Statutes 
at  Large,  503),  provides  as  follows: 

'Xanda  allotted  to  citizens  shall  not  in  any 
manner  whatever,  or  at  any  time,  be  incum- 
bered, taken,  or  sold  to  secure  or  satisfy  any 
debt  or  obligation  nor  be  alienated  by  the  al- 
lottee or  his  heirs  before  the  expiration  of  five 
years  from  the  date  of  the  approval  of  the 
Supplemental  Agreement,  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior." 

Section  4  of  the  Original  Greek  Agreement 
which  was  ratified  by  the  tribe  on  the  25th 
day  of  May,  1901  (31  Statutes  at  Large,  861), 
provides: 

"Allotment  for  any  minor  will  be  selected  by 
his  father,  mother,  or  guardian,  in  the  order 
named,  an!  slTall  not  be  sold  during  his  mi- 
nority." 

The  provisiODS  of  section  4  of  the  Original 
Creek  Agreement  not  being  Inconsistent  with 
any  provisions  of  the  Supplemental  Agree- 
ment Is  still  In  force,  and  constitutes  addi- 
tional restrictions  to  the  alienation  of  lands 
of  minors  which  continued  during  the  term 
of  minority.  Blakemore  v.  Johnson,  24  Okl. 
544,  103  Pac.  654;  Bragdon  v.  McShea,  26 
Okl.  35,  107  Paa  916;  Hopkins  v.  D.  S.,  235 
Fed.  95,  148  0.  C.  A.  589 ;  U.  S.  v:  Shock  (C. 
C.)  187  Fed.  862;  Texas  Co.  v.  Henry,  34 
Okl.  842,  126  Pac.  224;  Stephens  v.  Elliott 
30  Okl.  41,  118  Pac.  407;  Campbell  v.  Mose- 
ley,  38  Okl.  374,  132  Pac  1098;  Alfrey  v.  Col- 
bert 168  Fed.  231,  93  C.  O.  A.  517. 

The  five-year  period  of  restriction  on  alien- 
ation as  provided  in  section  16  of  the  Supple- 
mental Agreement  expired  on  the  8th  day  of 
August  1907,  30  days  after  the  order  of  sale 
by  the  court,  and  one  month  and  19  days  be- 
fore the  guardian  made  the  sale.  But  the  re- 
strictions on  alienation  for  the  term  of  mi- 
nority, as  provided  by  section  4  of  the  Orig- 
inal Agreement,  continued  and  did  not  expire 
until  the  plaintiff  attained  her  majority  on 
the  18th  day  of  June,  1916. 

Plaintiff  being  a  three-fourths  degree  In- 
dian of  the  blood,  and  the  land  being  allotted 
land.  Congress,  on  the  27th  day  of  May,  19u8 
(section  1,  35  Statutes  at  Large,  312),  further 
restricted  the  alienation  of  the  land  by  pro- 
viding: 
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"An  allotted  lands  of  enrolled  full  bloods,  and 
enrolled  mixed  bloods  of  three-quarters  or  more 
Indian  blood,  including  minors  of  sncb  degrees 
of  blood,  shall  not  be  subject  to  alienation, 
contract  to  sell,  power  of  attorney,  or  any  oth- 
er incumbrance  prior  to  April  twenty-sixth, 
one  thousand  nine  hundred  and  thirty-one,  ex- 
cept that  the  secretary  of  the  interior  may  re- 
move such  restrictdoDB,**  etc 

The  conclusion  is  inevitable  that  the  plain- 
tiff In  this  suit,  at  the  time  this  act  of  Con- 
gress was  passed,  was  non  sui  Juris,  and  tin- 
der the  JurlsdicticMi  of  CcHigress,  both  by 
reason  of  her  minority  and  by  reason  of  the 
restrictions  against  alienation  arising  from 
the  specific  acts  of  Congress  and  her  three- 
fourfhs  degree  of  Indian  blood. 

The  father  ot  this  plaintiff  had  been  ai>- 
pointed  her  guardian  in  a  United  States 
court,  and  within  the  jurisdiction  of  which 
court  she  and  the  guardian  resided.  An  act 
of  Congress  had  placed  the  laws  of  the  state 
of  Arkansas  pertaining  to  guardianship  in 
force  in  the  Indian  territory.  The  guardian 
undertook  to  convey  title  to  this  property  in 
a  proceeding  in  the  United  States  court  where- 
in he  had  been  appointed  guardian,  by  a  legal 
procedure  in  compliance  with  the  Arkansas 
law. 

There  Is  no  contention  but  that  the  law 
was  complied  with.  There  is  no  contention 
that  there  was  any  fraud  perpetrated  in  the 
transaction,  nor  that  ample  consideration  bad 
not  been  received  for  plaintiff's  property,  nor 
that  said  guardian  and  the  purchasers  had 
not  acted  in  good  faith.  It  is  contended,  how- 
ever, that  the  lands  of  the  plaintiff  at  the 
time  of  the  order  procuring  the  sale  and  the 
sale  was  made,  was  under  restrictions  as  to 
alienation,  and  that  the  court  making  the  or- 
der was  totally  without  Jurisdiction,  and  that 
the  sale  as  made  under  said  proceeding  was 
an  absolute  nullity.  This  we  admit  to  be 
true,  and,  if  the  defendants  had  nothing  but 
said  deed  to  rely  upon,  they  would  be  oat  of 
court.  The  title  to  this  property  was  in  the 
plaintiff  as  a  part  of  her  allotment  at  the 
time  of  the  said  purported  sale.  The  only 
thing  in  the  way  of  her  passing  title  by  in- 
voluntary conveyance,  she  being  a  minor,  was 
the  fact  that  Congress  had  forbidden  an 
alienation.  It  was  in  the  power  of  Congress 
to  give  power  of  alienation  by  removing  re- 
strictions, and  to  either  convey  directly  by 
a  legislative  act,  or  authorize  some  agency 
according  to  some  procedure  or  no  procedure 
to  make  conveyance.  As  before  stated,  the 
transaction  was  invalid.  So  was  the  trans- 
action in  the  case,  of  Wilkinson  v.  Leland; 
but  the  fact  that  the  proceeding  was  invalid 
under  the  laws  prevailing  at  the  time  is  not 
to  say  that  Congress  had  not  the  power  to  val- 
idate it  and  make  the  validation  retroactive, 
and  as  of  the  date  of  the  transaction. 

Bear  in  mind  that  this  plaintiff  was  non 
Bul  juris,  and  under  the  absolute  Jurisdiction 
of  Congress  with  ample  and  plenary  power 


to  make  disposition  of  her  property  in  any 
manner  it  thought  best  and  moet  available. 

It  appears  that  Congress  had  rarely  at- 
tempted to  pass  special  acts  as  in  the  manner 
herein  attempted,  and  has  most  generally  di- 
rected the  disposition  of  their  ward's  estates 
through  some  agency.  We  therefore  have 
had  no  cases  called  to  our  attention  where 
the  action  of  Congress  by  a  special  bill  has 
been  called  in  question.  We  have  cases,  how- 
ever, where  we  think  the  principle  decisive 
in  this  case  has  been  laid  down  and  fol- 
lowed. 

In  Lykins  v.  McGrath,  184  V.  S.  169,  22 
Sup.  Ct.  450,  46  L.  Ed.  485,  Congress,  by  Acts 
March  3,  1859  (11  Stat  431),  granted  certain 
lands  to  certain  of  the  Indian  tribes,  and  im- 
posed thereon  the  following  restrictions: 

"That  said  tracts  sliall  never  be  sold  or  con- 
veyed by  the  grantee  or  his  heirs  without  the 
consent  of  the  Secretary  of  the  Interior,  for  the 
time  being." 

David  Lykins,  one  of  the  Indian  grantees, 
on  June  3,  1864,  conveyed  the  land  granted 
him  without  first  obtaining  the  consent  of  the 
Secretary  of  the  Interior,  but  on  the  10th  day 
of  March,  1865,  nearly  a  year  thereafter,  the 
secretary  approved  the  conveyance.  Mr.  Jus- 
tice Brewer,  rendering  the  opinion  of  the 
court,  says: 

"It  must,  therefore,  l>e  considered  as  settled 
that  the  consent  of  the  Secretary  of  the  In- 
terior to  the  conveyance  by  one  holding  under 
patent  like  the  present  may  be  given  after 
the  execution  of  the  deed,  and  when  given  is 
retroactive  in  its  effect  and  relates  back  to  the 
date  of  the  conveyance.  •  •  •  The  restric- 
tion was  placed  upon  bis  alienation  in  order 
that  he  should  not  be  wronged  in  any  sale  be 
might  desire  to  make;  that  the  consideration 
should  be  ample;  that  he  should  in  fact  receive 
it,  and  that  the  conveyance  should  be  subject  to 
no  unreasonable  conditions  or  qualificotions.  It 
was  not  to  prevent  a  sale  and  conveyance,  but 
only  to  guard  against  imposition  therein. 
When  the  Secretary  approved  the  conveyance 
it  was  a  determination  that  the  purposes  for 
which  the  restriction  was  imposed  had  been 
fully  satisfied;  that  the  consideration  was  am- 
ple; that  the  Indian  grantor  had  received  it, 
and  that  there  were  no  unreasonable  stipula- 
tions attending  the  transaction.  All  this  being 
accomplished,  justice  requires  that  the  convey- 
ance should  be  upheld,  and  to  that  end  the  doc- 
trine ot  relation  attaches  the  approval  to  the 
conveyance  and  makes  it  operative  as  of  the 
date  of  the  hitter." 

To  the  same  effect  is  the  case  of  Pickering 
V.  Lomax,  145  U.  S.  310,  12  Sup.  Ct.  860,  36 
L.  Ed.  716 ;  Thompson  v.  Lee  County,  S  Wall. 
(U.  S.)  328,  18  L.  Ed.  177;  Tlaco  v.  Forbes, 
228  U.  S.  549,  33  Sup.  Ct.  585,  57  L.  Ed.  960; 
Weed  V.  Donovan,  114  Mass.  181 ;  Morris  & 
Cummins  v.  State  ex  reL  Gussett,  62  Tex. 
741 ;  Nolan  County  v.  State,  83  Tex.  184,  17 
S.  W.  823 ;  Schneck  v.  City  of  Jeffersonville, 
162  Ind.  205,  52  N.  B.  212;  Erskine  et  al.  v. 
Steel  County  (O.  C.)  87  Fed.  030;    Welcli  v. 
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Wadsworth,  30  Conn.  149,  79  Am.  Dec  239; 
Sanders  t.  Grcenstreet  et  al.,  23  Kan.  425; 
Smith  et  al.  t.  Callaghan,  66  Iowa,  552,  24 
N.  W.  60;  Bonner  v.  Martin,  40  Ga.  501; 
State  y.  Eaine,  23  Atk.  687;  Estate  of  Henry 
Stlcknoth,  7  Nev.  223 ;  State  t.  Pool,  27  N. 
0.  105;  Sldway  v.  Lawson,  68  Ark.  117,  23 
S.  W.  648;  Louisville,  New  Orleans  &  Texas 
Ry.  Co.  ▼.  Blj^he  et  aU  69  Miss.  939,  11 
South.  Ill,  16  L.  R.  A.  251,  30  Am.  St.  Rep, 
599 ;  Fells  V.  Board  of  Co.  Com'rs,  62  Kan. 
832.  62  Paa  667,  84  Am.  St.  Rep.  424;  Me- 
chanics', etc.,  Sav.  Bank  v.  Allen  et  al.,  28 
Conn.  97;  Curtis  v.  I^avitt,  16  N.  X.  9; 
State  ex  rel.  Walter  t.  Town  of  Union,  33  N. 
J.  Law,  350;  Swartz  t.  Carlisle  Borough,  237 
Pa.  473,  85  Atl.  847,  Ann.  Cas.  1914B,  458; 
McSurely  T.  McQrew  et  aU,  140  Iowa,  163, 
118  N.  W.  415,  132  Am.  St.  Rep.  248 :  Wal- 
pole  v.  BUlott,  18  Ind.  259,  81  Am.  Dec  358; 
Shields  T.  Clifton  Hill  Land  Co.,  94  Tenn. 
124,  28  S.  W.  668,  26  L.  R.  A.  509,  45  Am.  St. 
Rep.  700. 

In  the  dted  and  quoted  case  of  Lykins  v. 
McOrath,  wherein  the  restriction  of  Congress 
read  as  follows: 

"That  said  tracts  shall  never  be  sold  or  con- 
veyed by  tbe  grantee  or  hie  heirs  without  the 
consent  of  the  Secretary  of  the  Interior,  for 
the  time  being" 

— the  consent  of  the  Secretary  of  the  Inte- 
rior was  not  procured  at  the  time  the  con- 
veyance was  made,  and  the  approval  of  the 
Secretary  was  not  granted  for  nearly  a  year 
thereafter. 

In  the  case  of  Pickering  v.  Lomax,  the  con- 
sent of  the  President  was  necessary  as  pro- 
vided In  the  act  of  Congress.  The  consent 
of  the  President  was  not  procured  at  the 
time  of  the  conveyance,  and  was  not  glveni 
for  nearly  IS  years  after  the  conveyance,  but 
the  United  States  Supreme  Court  In  both 
cases  held  that  tbe  subsequent  consent  re- 
lated back  to  tbe  date  of  the  conveyance,  and 
validated  It,  and  would  answer  for  and  in 
lieu  of  an  original  consent. 

In  the  instant  case  Conf^ress  could  have 
given  its  consent  to  this  sale.  It  had  au- 
thorized an  agent  in  these  two  cited  cases  to 
give  their  consent,  and  what  It  could  authorize 
an  agent  to  do  it  certainly  could  do  directly. 

We  know  of  no  constitutional  inhibitions 
on  the  powers  of  Congress  to  pass  such  an 
act  and  validate  this  proceedinR.  How  can 
it  be  held  that  a  restriction  on  alienation  is  a 
property  right?  We  may  well  ask,  How  can 
any  person  have  a  vested  right  in  a  denial 
of  a  right — a  limltatuan  of  a  right?  Upon 
this  subject  the  case  of  Iioman  v.  PauUin,  51 
Okl.  294,  152  Pac  78,  discussed  and  elucidat- 
ed it  as  follows: 

"We  gather  from  the  foregoing  that  counsel 
take  the  position  that,  by  the  original  agree- 
ment, or  treaty,  approved  by  Congress,  and  a 
vote  of  the  Choctaws  and  Chickasaws,  Loman 
acquired  a  vested  right  forever  guaranteeing  to 
him  a  restriction  upon  alienation  of  said  lands. 


In  other  words,  a  vested  right  of  disability— 
a  new  and  most  peculiar  and  novel  proposition. 
"We  cannot  agree  with  counsel  in  their  con- 
tentions in  that  behalf,  nor  can  we  agree  with 
counsel  that  a  person  may  acquire  a  vested 
right  in  that  which  amounts  only  to  a  disability 
in  this  case,  simply  a  restriction  upon  aliena- 
tion. Our  understanding  has  always  been  that 
the  power  which  has  the  right  to  provide  a  re- 
striction or  any  inhibition  also  has  the  power 
to  remove  it." 

The  fifth  syllabus  of  the  case  la  as  follows: 

"The  original  acts  of  Congress,  treaties,  and 
agreements,  with  the  several  tribes  of  Indians 
of  the  Indian  Territory,  which  'restricted  any 
alienation  of  their  lands,  or  any  part  thereof, 
did  not  confer  a  vested  right  in  such  Indians 
to  hold  said  lands  free  from  alienation  nntil 
the  complete  expiration  ahd  fulfillment  of  said 
acts  of  Congress,  treaties,  and  agreements, 
with  said  Indians;  and  a  subsequent  act  of 
Congress  removing  said  restrictions  upon  alien- 
ation is  not  in  violation  of  that  part  of  the 
Fifth  Amendment  of  tiie  Constitution  of  the 
United  States  which  provides  that  no  person 
shall  be  deprived  of  property  without  doe  pro- 
cess of  law.  And  held,  further,  that  a  citizen 
or  ward  of  the  government  can  acquire  no 
vested  rights  in  a  statutory  privilege,  exemp- 
tion, or  disability,  and  the  power  which  has  a 
right  to  provide  a  restriction  of  disability  also 
has  tbe  power  to  remove  it." 

We  think  thla  last-dted  case  with  the  aa- 
thorlties  therein  cited  are  ample  and  suffi- 
cient to  indicate  the  holding  of  thia  court. 

The  reason  this  plaintiff  did  not  have  full 
power  to  convey  was  due  to  tbe  will  of  Con- 
gress, and  Congress  willed  subsequently  to 
withdraw  the  inhibition.  Congress,  instead 
of  undertaking  to  validate  the  prior  proceed- 
ings, could  have  declared  the  restrictions  re- 
moved, as  it  did  do,  and,  by  tbe  exercise  of 
Its  legislative  fiat,  and  in  pursuance  of  its 
ample  powers,  could  have  decreed  the  titie 
In  the  purchasers.  Instead  of  so  doing,  they 
declared  the  proceedings  valid  as  of  and  from 
its  date.  The  state  Legislatures  have  been 
held  to  have  the  power  to  either  delegate  or 
by  direct  act  convey  the  proi)erty  of  those 
non  sui  Juris,  and,  as  we  have  stated  hereto- 
fore, in  tbe  absence  of  constitutional  restric- 
tions, this  power  primarily  inheres  in  the 
legislative  authority  as  the  guardian  of  those 
incapable  of  contracting  and  consenting. 

We  know  of  no  reason  why  this  power 
should  not  dwell  In  Congress  in  the  absence 
of  any  constitutional  inhibitions;  besides, 
tbe  authority  is  supported  by  a  line  of  court 
decisions  by  the  highest  court  of  the  nation 
without  any  variation  upholding  and  confirm- 
Ing  this  authority. 

This  t>pinion  has  extended  to  a  great  length 
— probably  to  an  unnecessary  length — but  the 
Importance  of  the  propositions  involved,  and 
tbe  property  Interests  directly  and  indirect- 
ly involved,  Justifies  us  in  tbe  full  and  com- 
plete consideration  we  have  given  the  mat- 
ter. As  to  the  eqaities  in  this  case,  there  is  ' 
no  doubt  upon  which  side  they  laj.   They  ar* 
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jdalnly  and  palpably  in  favor  ot  the  de- 
fendants. 

Our  dedsion  has  been  in  favor  of  the  equi- 
ties, and  we  believe  that,  In  following  the 
egnitles,  we  have  also  followed  the  law. 

The  Judgment  of  the  trial  court  is  therefore 
affirmed. 

PITCHFOKD,  V.  O.  J.,  and  JOHNSON,  Mc- 
NBIIX.  and  NICHOLSON,  JJ..  concur. 


(8E  Okl.  248) 

SOUTHWESTERN  GROCERY  CO.  v.  STATE 

INDUSTRIAL  COMMISSION  et  ol. 

(No.  12671.) 

(Snpreme  Court  of  Oklahoma.    March  21, 
1922.) 

fSyUabutly  the  Court.) 

1.  Master  and  servant  «=>348— Provision  for 
noneaumerated  hazanlous  occupations  with- 
in Compensation  Act  repealed. 

Section  1  of  chapter  14,  Session  Laws  of 
1910,  p.  14,  repealed  section  1,  article  1,  of 
chapter  246,  Session  Laws  of  1915,  including 
the  provision:  "If  there  be  or  arise  any  haz- 
ardous occupation  or  work  other  than  those 
hereinabove  enumerated,  it  shall  come  under 
this  act." 

2.  Master  and  servant  «=3403— Compensation 
elalm  presumed  within  aot. 

In  a  proceeding  for  the  enforcement  of  a 
daim  for  compensation,  under  the  Workmen's 
Compensation  Act,  the  presumption  prevails 
that  the  claim  comes  witiiin  the  provisions  of 
the  act,  in  the  absence  of  substantial  evidence 
to  the  contrary. 

3.  Master  and  servant  «=;:>36l— Employer  may 
conduct  department  not  within  Compensation 
Act. 

The  Workmen's  Compensation  Act  recog- 
nizes the  fact  that  the  same  employer  may  con- 
duct different  departments  of  business,  some  of 
which  fall  within  the  act,  and  some  of  which 
do  not. 

4.  Master  and  servant  <s=336i— Employer  with- 
in Compensation  Act  defined. 

An  employer,  under  the  provisions  of  the 
Workmen's  Compensation  Act,  is  one  who  em- 
ploys more  than  two  workmen. 

Appeal  from  order  of  Oklahoma  Industri- 
al Commission. 

Application  by  Balph  Radecke  for  an 
award  under  the  Workmen's  Compensation 
Act  opposed  by  the  Southwestern  Grocery 
Company,  employer,  and  from  an  order  of 
the  State  Industrial  Commission  making  an 
award  the  employer  appeals.  Reversed  and 
remanded  for  further  proceedings  not  in- 
consistent with  the  opinion. 

Bush,  Moss  &  Ow^  of  Tulsa,  for  peti- 
tioner. 
O.  B.  Thnrlwell,  of  Tulsa,  for  respond^it 


PITCHFORD,  V.  C.  J.  This  Is  an  appeal 
from  the  order  of  the  State  Industrial  Com- 
mission, awarding  to  the  claimant,  Ralph 
Radecke,  certain  compensation,  and  order 
ing  the  petitioner,  the  Southwestern  Grocery 
Company,  to  pay  all  the  medical  expenses 
growing  out  of  an  accidait  received  in  July, 
1921,  by  the  claimant  while  in  the  employ- 
ment of  the  petitioner.  There  is  no  contro- 
versy over  the  facts  involved. 

The  petitioner  owned  and  operated  a  gro- 
cery and  meat  market  In  the  residential  dis- 
trict of  the  city  of  Tulsa,  Okl.  The  meat 
market,  or  butcher  shop,  was  In  the  rear 
of  the  store,  and  in  charge  of  a  butcher.  The 
claimant,  Radecke,  was  employed  to  assist 
the  butcher  after  school  hours  and  on  Satur- 
days; his  duties  being  confined  to  dressing 
chickens  and  cleaning  up  the  meat  market 
In  the  meat  department  there  was  an  elec- 
tric sausage  grinder  and  a  band-power  meat 
slicer.  At  the  time  of  the  Injury,  the  claim- 
ant was  in  a  rear  room,  adjoining  the  meat 
market,  engaged  in  dressing  chickens,  using 
In  connection  thwewith  a  knife  seven  or 
eight  Inches  long.  There  was  no  kind  of  ma- 
chinery in  the  room  where  the  claimant  was 
working.  Claimant,  at  the  time  of  the  injury, 
was  cutting  a  chicken  through  the  back  bone, 
and  the  knife  slipped  and  struck  him  in  the 
right  groin.  He  was  taken  to  the  hospital, 
where  be  remained  for  about  15  days,  and 
was  unable  to  resume  his  work  for  a  period 
of  17  we^s  and  3  days. 

It  is  contended  by  the  petitioner,  the  gro- 
cery company,  that,  under  the  Workmen's 
Compensation  Act  (Laws  1915,  c.  246)  and  the 
amendments  thereto,  there  is  no  provision 
including  the  kind  of  employment  engaged 
in  by  claimant  at  the  time  of  the  injury; 
that  a  retail  grocery  store  does  not  come 
within  the  provisions  of  the  act.  On  the 
other  hand,  it  is  contended  by  the  respond- 
ent that  the  fact  that  there  was  a  sausage 
grinder  in  the  store  operated  by  electricity 
would  bring  the  business,  including  both  the 
meat  market  and  the  grocery  store  proper, 
under  the  head  of  "Workshop  Where  Ma- 
chinery Is  Used." 

We  have  examined  many  authorities,  but 
have  been  unable  to  find  where  this  identical 
question  has  been  passed  upon  by  any  of  the 
courts  of  last  resort;  however,  there  ap- 
pears to  be  running  through  the  great  ma- 
jority of  the  decisions,  construing  the  Work- 
men's Compensation  Act,  a  sympathetic  ap- 
preciation of  the  humane  considerations,  as 
well  as  a  desire  to  do  Justice  to  employer 
and  employee  alike,  on  the  part  of  the  law-  • 
makers  in  enacting  this  law.  We  are  thor- 
oughly in  accord  with  the  purposes  of  thn 
net,  and  Inclined  to  follow  that  line  of  de- 
cisions holding  that  the  act  and  all  parts 
thereof  should  be  liberally  construed,  in  or- 
der that  the  legislative  intent  should  be  ef- 
fectuated and  safeguarded. 


^ssFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  IndazM 
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[1,2]  Section  11  of  cbapter  246,  Session 
Laws  of  1915,  p.  585,  provides  that,  in  any 
proceeding  for  tlie  enforcement  of  a  claim 
for  compensation,  under  the  Worlcmen's  Com- 
pensation Act,  it  shall  be  presumed,  In  the 
absence  of  substantial  evidence  to  the  con- 
trary, that  the  claim  comes  within  the  pro- 
visions Of  the  act,  while  section  10  of  chap- 
ter 14,  Session  Laws  of  1919,  p.  14,  provides 
that  the  decision  of  the  Commission  shall 
be  final  as  to  all  considerations  of  fact,  and 
it  therefore  follows  that  the  sole  question 
for  our  consideration  is: 

"Does  a  retail  grocery  store  come  within  the 
provisioDs  of  the  act,  by  reason  of  having  in 
connection  therewith  a  meat  market  wherein 
is  installed  a  sausage  grinder,  operjited  by 
electricity?" 

The  Instant  case  is  governed  by  the  1019 
act,  which  is  found  in  Session  Laws  of  1019, 
p.  14.  Section  2  of  this  act  provides  that 
compensation  shall  be  payable  for  injuries 
sustained  by  employees  engaged  in  the  haz- 
ardous employments  tliereln  enumerated,  and 
included  in  such  employments  are  "work- 
shops where  machinery  Is  used." 

Hazardous  employment  is  defined  by  the 
act  as: 

All  "manual  or  mechanical  worlc  or  labor  con- 
nected with  or  incident  to  one  of  the  industries, 
plants,  factories,  lines,  occupations  or  trades, 
mentioned  in  section  2  of  the  act." 

It  is  c(M)tended,  however,  on  the  part  of 
the  respondents  that,  regardless  of  whether 
or  not  the  business  conducted  by  the  neti- 
tioner,  under  the  term  of  "worltshop  where 
machinery  is  used,"  the  grocery  company 
would  be  liable  under  section  2  of  article  1 
of  chapter  246  of  the  act  of  1915,  supra, 
which,  after  enumerating  the  various  hazard- 
ous employments  covered  by  the  act,  pro- 
vides: 

"If  there  be  or  arise  any  hazardous  occupa- 
tion or  worlE  other  than  those  hereinabove  enu- 
merated it  shall  come  ander  this  act." 

We  are  of  the  opinion,  and  so  hold,  that 
tills  provision  of  the  act  just  quoted  was 
repealed  by  section  1  of  the  act  of  1919, 
supra,  which  provides: 

"That  section  2  o{  article  1  of  chapter  246, 
Session  Laws  of  1015,  be  and  the  same  is 
hereby  amended  to  read  as  follows: 

"Sec.  2.  Compensation  provided  for  in  this 
act  shall  be  payable  for  injuries  sustained  by 
employees  engaged  in  the  following  hazardous 
employments,  to  wit: 

"Factories,  cotton  gins,  mills  and  worlcsbops 
where  machinery  is  used;  printing,  electro- 
typing,  photoengraving  and  stcreot.rping  plants 
where  macliinery  is  used;  foundries,  blast  fur- 
naces, mines,  wells,  gas  works,  gasoline  plants, 
oil  refineries  and  allied  plants  and  works,  wa- 
ter works,  reduction  works,  elevators,  dredges, 
smelters,  powder  works,  glass  factories,  laun- 
dries operated  by  power,  creameries  operated 
by  power,  quarries,  construction  and  engineer- 


ing works,  construction  and  op«ration  of  pip« 
lines,  tanneries,  paper  mills,  transfer  and  stor- 
age, construction  of  public  roads,  wholesale 
mercantile  establishments,  employees  employed 
exclusively  as  salesmen  or  clerical  workers 
excepted;  operation  and  repair  of  elevators  in 
office  buildings;  logging,  lumbering,  street  and 
interurban  railroads  not  engaged  in  interstate 
commerce,  buildings  being  constructed,  repaired 
or  demolished,  farm  buildings  and  farm  im- 
provements excepted;  telegraph,  telephone, 
electric  light  or  power  plants  or  lines;  steam 
heating  or  power  plants  and  railroads  not  en- 
gaged in  interstate  commerce." 

Sectlcm  2,  so  amended,  omitted  entlr^y 
the  foregoing  provision  of  1915  act  Section 
1  of  the  act  of  1919  superseded  section  2  of 
the  act  of  1915,  and  now  controls.  Even  If 
section  2  of  the  act  of  1915  had  not  been 
amended,  this  provision  could  have  no  bear- 
ing on  the  instant  case.  < 

In  Board  of  Commissioners  of  Kingfisher 
County  y.'  Grimes  et  al.,  76  OU.  219,  182  Paa 
897,  Owen,  Cliief  Justice,  In  delivering  the 
opinion  of  the  court,  says: 

"This  section  of  the  act  also  provides  if  there 
be  or  arise  any  hazardous  occupation  other  than 
those  enumerated  it  shall  come  under  the  act. 
It  is  urged  that  work  on  the  state  highway  is 
a  hazardous  occupation  and  is  included  under 
this  provision  of  the  section.  This'  language 
must  be  construed,  under  the  rule  of  ejusdem 
generis,  with  that  more  particularly  described 
by  the  preceding  words  of  the  context.  General 
words  do  not  explain  or  amplify  particular 
terms  preceding  them,  but  are  themselves  re- 
stricted and  explained  by  the  particular  terms. 
This  general  language  must  be  construed  to 
include  employment  of  the  same  general  char- 
acter, but  not  embracing  every  species  of  em- 
ployment in  which  the  services  of  others  may 
be  rendered." 

It  is  conceded  by  the  respondents  thai  an 
ordinary  retail  grocery  store  which  bandies 
goods  in  bulk,  in  cans  and  pac^ges,  and 
where  no  machinery  of  any  kind  is  used, 
would  not  come  within  the  scope  of  the 
"Worlunen's  Compensation  Act,"  but  It  is 
contended  that  when  the  owners  of  such 
business  go  further  and  add  machinery  and 
appliances  known  to  be  dangerous,  then  the 
business  would  come  within  the  designation 
"hazardous  employment,"  and  would  be 
classed  under  the  head  of  "workshops."  To 
sustain  this  contention,  the  case  of  Wendt  v. 
Industrial  Insurance  Commission  of  the 
State  of  Washington,  80  Wash.  Ill,  141  Pac. 
311,  is  relied  on. 

In  the  case  just  cited.  It  appears  that  the 
employee,  who  was  killed,  was  employed  by 
St<nip-Fishc'r  Company,  of  Tnconm.  who  own- 
ed and  operated  a  large  department  store, 
engaged  in  buying  and  selling  merchandisft 
of  various  kinds,  and  employed  a  large  num- 
l)er  of  persons.  The  firm  used  three  deliv- 
ery wagons  and  three  delivery  automobiles. 
Across  the  alley  from  the  store  building  the 
company  maintained  a  repair  shop,  opoated 
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primarily  for  the  repair  of  Its  delivery  wag- 
ons and  automobiles.  In  this  repair  shop 
was  a  carpenter  bench,  carpenter  tools,  and 
a  power  lathe,  emery  wheel,  grindstone, 
drills,  etc.,  which  were  operated  by  electric 
current  by  a  two  horse  power  electric  motor, 
the  curent  being  furnished  by  the  city  of 
Tacoma  over  a  low-tension  wire  carrying  220 
volts.  The  company  employed  ordinarily  one, 
hut  sometimes  two  or  three  cari)enters  for 
the  purpose  of  making  shelving,  necessary 
repairs,  additions,  and  alterations  in  the  fit- 
tings of  the  store.  On  the  day  of  the  acTcI- 
dent,  the  deceased  attempted  to  turn  on  the 
electric  current  by  means  of  the  switch  for 
the  purpose  of  putting  in  motion  a  grindstone 
on  which  he  was  going  to  sharpen  a  chisel. 
In  taking  hold  of  the  handle  of  the  switch, 
his  fingers  came  In  contact  with  the  copper 
fittings  or  contacts,  and  he  was  instantly 
killed  by  the  electric  current  caused  by  the 
secondary  wire  of  the  city  of  Tacoma,  which 
carried  the  current  Into  the  repair  shop,  be- 
ixwning  crossed  with  a  high-tension  wire  of 
a  power  company,  which  carried  a  high 
Toltage,  and  caused  about  2,700  volts  to  pass 
through  the  body  of  the  deceased.  In  the 
body  of  the  opinlmi,  we  find  the  following: 

"It  may  be  admitted  that  in  its  main  hnsiness 
«t  conducting  a  large  department  store  the 
Stone-Fisber  Company  was  not  engaged  in  an 
extrahazardous  industry,  bat  in  connection  with 
and  as  a  part  of  this  business  it  maintains  a 
workshop  where  machinery  is  used,  power  driv- 
en machinery  is  employed,  and  manual  labor  is 
exercised,  over  which  place  it  has  the  right  of 
access  or  control,  which  place  is  expressly  in- 
dnded  within  the  enumeration  of  extrahazard- 
ous work  in  section  2,  and  within  the  definition 
of  section  3.  Not  only,  then,  do  we  find  an  ex- 
press inclusion  of  the  place  where  the  deceased 
was  injured,  but  the  further  language  of  sec- 
tion 2,  if  there  be  or  arise  any  extrahazardons 
occupation  or  work  other  than  those  herein- 
above enumerated,  it  shall  come  under  this  act,' 
is  an  expression  of  the  legislative  intent  to 
bring  nnder  the  provisions  of  the  act  every 
character  of  work  which  from  its  nature  should 
b«  found  to  be  extrahazardous.  In  addition, 
the  employment  in  which  Wendt  met  his  death 
would  fall  within  the  three  classes  quoted  from 
section  4,  'carpenter  work  not  otherwise  speci- 
fied,' 'working  in  wood  not  otherwise  specified,' 
and  'machine  shops  not  otherwise  specified.' 
Again  the  set  recognizes  in  section  4  that  the 
same  employer  may  at  the  same  time  be  engag- 
ed in  employments  both  within  and  without  the 
purview  of  the  act,  so  far  as  the  hazardous 
character  of  the  employment  is  concerned;  in 
which  case  the  act  shall  apply  only  to  the  ex- 
trahazardous departments,  and  to  tiie  workmen 
employed  therein.  So,  however  we  answer  the 
contention  of  the  Commission,  whether  it  is 
necessary  for  the  employer  to  engage  in  some 
extrahazardous  work,  either  in  respect  to  his 
whole  business  or  some  department  thereof,  in 
order  that  injured  employee  shall  be  entitled  to 
protection,  or  whether  it  is  only  necessary  to 
show  that  the  injured  employee  himself  was 
engaged  in  some  extrahazardous  work,  the  re- 
mit upon  the  submitted  facts  must  be  the 
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same.  The  business  of  the  Stone-Fisher  Com- 
pany was  within  the  meaning  of  this  act  extra- 
hazardons in  the  maintenance  of  the  workshop  - 
where  power-driven  machinery  and  men  were 
employed,  and  the  deceased  himself  was,  at  the 
time  he  met  his  death,  engaged  in  an  extra- 
hazardous employment  as  defined  by  the  act. 
If  we  could  80  construe  the  act  that  the  extra- 
hazardous character  of  the  employer's  business 
was  to  be  determined  by  the  business  he  was 
principally  engaged  in,  we  might  accept  the 
finding  of  the  Commission;  but  the  act,  as  we 
have  seen,  recognizes  the  fact  that  the  same 
employer  may  conduct  different  departments  of 
business,  some  of  which  fall  within  the  act, 
some  of  which  do  not." 

[3]  We  are  of  the  opinion  that  In  the  In- 
stant case  the  fact  that  the  petitioner  op- 
erated an  electric  sausage  grinder  In  the 
meat  market  did  not  render  the  entire  store 
a  workshop,  and  bring  an  employee,  whose 
business  or  duties  were  confined  entirely  to 
that  part  of  the  store  disconnected  with  the 
meat  market,  within  the  term  of  one  en- 
gaged in  a  hazardous  employment  as  CMitem- 
plated  by  the  statuta 

On  the  other  hand,  we  can  fully  under- 
stand how  a  meat  shop  could  be  conducted  In 
such  a  manner  as  to  come  within  the  provi- 
sions of  the  act.  Assuming,  but  not  deciding, 
that  the  meat  market  conducted  by  the  peti- 
tioner could  be  Included  within  the  provisions 
of  the  act,  either  as  factory  or  workshop,  by 
reason  of  the  sausage  grinder  being  operated 
by  an  electric  current,  the  further  question 
is  then  presented  as  to  whether  or  not  the 
petitioner  would-  be  an  employer  as  contem- 
plated by  the  act? 

[4]  In  the  meat  market,  or  butcher  Aop, 
whichever  it  may  be  termed,  there  were  but 
two  employees,  to  wit,  the  butcher  and  the 
claimant  All  the  claimant  bad  to  do,  as 
we  have  seen,  was  to  clean  up  the  market 
and  dress  chickens;  he  had  no  connection 
whatever  with  the  sausage  grinder;  he  was 
not  Injured  by  the  grinder  being  operated; 
as  a  matter  of  fact,  the  same  was  not  op- 
erated at  the  time  of  the  injury,  and  was 
used  by  the  butcher  only  on  occasions  where 
a  customer  would  call  for  sausage.  If  we 
should  hold  that  nnder  the  facts  the  meat 
market  or  department  would  come  within  thn 
provisions  of  the  act,  the  Commission  would 
have  no  Jurisdiction  over  the  petitioner,  un- 
less the  latter  was  an  emidoyer  as  defined 
by  thA  statute. 

Under  section  4  of  the  act  of  1919,  supra, 
we  find  the  following: 

"That  the  provisions  of  this  act  shall  not 
apply  to  any  employer,  unless  he  shall  employ 
more  than  two  workmen." 

The  award  of  the  Industrial  Commission 
is  therefore  reversed,  and  cause  remanded, 
for  further  proceedings  not  Inconsistent  with 
the  views  herein  expressed. 

JOHNSON,  McNeill,  HJLTINQ,  and 
NICHOLSON,  JJ^  concur. 
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MINSHALL   ct   al.   V.    BERRYHILL. 
(No.  11523.) 

(Sapreme  Court  of  Oklahoma.    Sept.  13,  192L 

Petition  for  Rehearing  Withdrawn 

Jan.  8,  1922.) 

(SyllaJ>iu  bf/  the  Court.) 

1.  IniHans  €=>I8— Held. that  Creak  Inillan  de- 
ceased before  receiving  allotment  was  not 
seized  of  any  estate  of  Inheritance  therein. 

Where  an  enrolled  citizen  of  the  Creek 
Tribe  died  on  July  26,  1899,  before  receiving 
her  allotment,  or  a  certificate  of  selection  there- 
for, Md,  that  the  deceased  was  not  seized  of 
any  estate  of  inheritance  therein. 

2.  Indians  ®=>I8  — Where  allottee  died  he- 
fore  receiving  allotment,  a  second  selection 
for  the  benefit  of  heirs  held  subject  to  the 
laws  of  Arkansas. 

Where  a  dnly  enrolled  citizen  of  the  Creek 
Tribe  of  Indians  died  on  Jnly  26,  1S89,  before 
receiving  her  allotment,  and  on  the  4th  day 
of  December,  1901,  a  selection  was  made  by 
the  .mother  of  the  deceased  allottee  on  behalf 
of  the  heirs  of  such  deceased  allottee,  which 
selection,  in  accordance  with  the  provisions  of 
the  Creek  Supplemental  Agreement  ratified 
June  30,  1902  (32  Stat.  500,  c.  1323),  was 
contested  and  canceled,  and  thereafter,  on  the 
5th  day  of  February,  1908,  another  selection 
was  made  on  behalf  of  the  heirs  of  such  de- 
ceased allottee,  held,  that  the  applicable  pro- 
visions of  chapter  49  of  Mansfield's  Digest  of 
the  Laws  of  Arkansas  governs  the  devolution 
of  the  second  selection. 

3.  Indians  ®=»I8— Whore  allbttee  died  before 
aliotntent  was  made,  devolution  of  allottee's 
estate  held  oontrolled  by  the  Arkaasaa  Stat- 
utes. 

Where  an  allotment  was  made  in  Feb- 
ruary, 1903,'  to  a  Creek  Indian,  who  died  in 
July,  1S99,  the  devolution  of  such  an  allotment 
is  controlled  ander  Act  0>ng.  June  30,  1902, 
c.  1323,  i  6,  32  Stat  501,  providing  that  the 
descent  and  distribution  of  the  property  of 
Creek  Indians  shell  be  according  to  the  applica- 
ble provisions  of  chapter  49  of  Mansfield's  Di- 
gest of  the  Statutes  of  Arkansas,  and  under 
Act  March  1,  1901,  c.  676,  i  28,  31  Stat.  869, 
providing  that  descent  and  distribution  shall 
be  according  to  the  laws  of  the  Creek  Nation, 
held,  no  title  being  vested  in  severalty  till  al- 
lotment was  made,  and  after  the  passage  of 
Act  Cong.  Jane  30,  1902,  that  the  devolution 
of  such  estate  is  controlled  by  applicable  pro- 
visions of  chapter  49  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas. 

4.  Indians  <S5>I8— Where  Creek  allottee  died 
Intestate,  and  without  issue  prior,  to  allot- 
ment, held,  that  allottee's  mother  took  one- 
half  In  the  maternal  line,  and  her  whole-blood 
brother  and  one-half  Mood  paternal  brother 
tooK  the  one-half  In  the  paternal  tine. 

Where  an  enrolled  fuU-blood  Creek  Indian 
allottee  died  in  July,  1899,  unmarried,  intes- 
tate, and  without  issue,  leaving  surviving  a  full- 
blood  mother  duly  enrolled,  one  brother  of  the 
whole  blood,  and  one  of  the  paternal  one-half 


blood,  both  enrolled  citizen*  of  the  Creek  Na- 
tion, as  full-blood  Indians  of  the  Creek  tribe 
of  Indians,  and  where  the  father  of  such  allot- 
tee was  a  full-blood  Creek  Indian,  enrolled  as 
such  on  the  old  tribal  rolls  of  the  Creek  Na- 
tion, but  had  died  prior  to  the  death  of  the  de- 
ceased allottee,  and  too  early  to  be  enrolled  on 
the  final  approved  rolls,  as  prepared  by  the 
Commission  to  the  Five  Civilized  Tribes,  selec- 
tion of  the  lands  to  which  such  deceased  allot- 
tee was  entitled  being  made  in  February,  1903. 
held  to  be  an  ancestral  estate,  the  devolution 
of  which  is  controlled  by  the  applicable  provi- 
sions of  chapter  49  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  and  that  the  mother 
takes  one-half  of  the  allotment  in  the  maternal 
line  and  the  two  brothers  take  the  other  one- 
half  In  the  paternal  line. 

5.  Mines  and  minerals  ®=98 1— Measnre  of  dan- 
ages  of  party  establishing  Interest  In  leased 
premises  held  to  be  value  of  ell  at  surfaM 
less  cost  of  production. 

Where  a  lessee  in  good  faith  takes  peaceful 
possession  of  the  leased  premises,  believing  that 
the  lensor  owned  the  entire  title  in  the  premis- 
es, and  an  action  is  brought  by  another  person, 
who  establishes  an  interest  in  the  premises, 
the  measure  of  damages  arising  in  favor  of 
the  party  establishing  a  partial  interest  in  the 
premises  is  the  value  of  his  share  of  the  oil 
at  the  surface  leas  the  reasonable  cost  of  pro- 
duction. 

Appeal  from  District  Court,  Tolsa  Coun- 
ty; Owen  Owen,  Judge. 

Action  by  Willie  BerryhlU  against  ES.  E. 
Mlnsball,  J.  F.  Sweeney,  Lewis  R.  Lewis. 
Howard  W.  Phillips,  and  the  Prairie  Ofl  & 
Gas  (Company,  a  corporation.  In  ejectment 
and  for  an  accounting.  Judgment  for  plala- 
titr,  and  defendants  appeal.     Afilrmed. 

Randolph,  Haver  &  Shirk,  H.  M.  Gray,  and 
West,  Sherman,  Davidson  &  Moore,  all  of 
Tulsa,  for  plaintiffs  In  error. 

Ernest  B.  Hughes  and  Elarl  Foster,  both  of 
Sapulpa,  and  CotUngham,  Hayes,  Oreen  & 
Mclnnls;  of  Oklahoma  City,  for  defendant  in 
error. 

KENNAMBR,  J.  WlUIe  BerryhlU,  as 
plaintiff,  instituted  this  action  In  the  dis- 
trict court  of  Tulsa  count?  against  E.  R. 
Mlnshall,  J.  F.  Sweeney,  Lewis  R.  Lewla, 
Howard  W.  Phillips,  and  Prairie  Oil  &  Gas 
Company,  a  corporation,  to  establish  his  own- 
ership and  title  In  and  to  an  imdivlded  one-' 
fourth  Interest  in  the  lands  described  In  his 
petition,  for  possession,  and  for  his  second 
cause  of  action  set  out  in  his  petition  prayed 
the  judgment  of  the  court  for  an  accounting 
of  the  rents  and  profits  arising  from  said 
lands  during  the  time  the  defendants  had 
been  In  possession  of  the  same. 

The  plaintifT  asserted  ownership  to  an  un- 
divided one-fourth  Interest  in  the  lands  In 
controversy  by  reason  of  the  following  alles- 
ed  facts  set  out  in  his  petition : 

That  the  lands  involved  In  the  actltm  were 
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selected  on  the  6th  day  of  February,  1908,  on 
behalf  of  the  heirs  at  law  of  Susanna  Berry- 
hill,  enrolled  on  the  final  rolls  of  the  Creek 
Indians,  as  prepared  by  the  Oommlssion  to 
the  Five  Civilized  Tribes,  opposite  roll  No. 
4777  as  a  member  of  the  Creek  Tribe  of  In- 
dians of  the  fnll  blood;  that  the  allottee, 
Susanna  Berryhlll,  was  bom  on  or  abont 
Augnst  9,  1898,  and  died  on  or  abont  the 
26th  day  of  Jnly,  1890,  Intestate,  unmarried, 
without  Issue,  leaving  surviving  her  her 
mother,  Louisa  Berryhlll,  a  fnll-blood  Creek 
Indian,  enrolled  as  such  on  tiie  approved 
tribal  rolls,  Charley  Berryhlll,  a  brother  of 
the  whole  blood  enrolled  on  the  approved 
tTihnl  rolls  as  a  full-blood  Creek  Indian,  and 
Willie  Berryhill,  a  paternal  oncrhalf  brother, 
enrolled  on  the  approved  tribal  rolls  as  a 
full-blood  Creek  Indian ;  that  Samuel  Berry- 
hlll was  the  fathet*  of  the  said  Susanna  Ber- 
ryhlll, and  was  a  citizen  of  the  Creek  Tribe  of 
Indians,  enrolled  as  such  on  the  tribal  rolls 
thereof;  that  the  said  Samuel  Berryhlll  was 
dead  at  the  time  of  the  selection  of  the 
allotment,  having  died  about  the  year  1898; 
that  the  estate  of  the  said  Susanna  Berry- 
bill  was  an  ancestral  estate,  the  devolution 
of  which  is  governed  by  the  applicable  pro- 
vision of  chapter  49  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  and  that  one-half 
of  the  estate  of  Susanna  Berryhill,  deceased, 
ascended  to  her  mother,  Louisa  Berryhill, 
and  one-half  to  the  paternal  heirs. 

The  defendants  Minshall,  Sweeney,  and 
Lewis  filed  answer  admitting*  the  lands  de- 
scribed in  the  plaintiff's  petition  were  allotted 
to  one  Susanna  Berryhlll  as  her  proportion- 
ate share  of  the  lands  of  the  Creek  Nation, 
that  the  allottee  was  a  fulI-blood  Creek  In- 
dian, enrolled  as  such  on  the  final  rolls  of 
Creek  citizens  opposite  roll  No.  4777,  the 
death  of  the  allottee  substantially  as  al- 
leged by  the  plaintiff,  and  the  selection  of 
the  lands  on  February  5,  1903,  and  the  issu- 
ance of  patents  therefor,  and  that  Louisa 
Berryhill  was  the  mother  of  the  deceased 
allottee,  an  enrolled  citizen  of  the  Creek 
Nation. 

The  defendants  denied  that  Samuel  Berry- 
hlll, alleged  to  be  the  father  of  Susanna 
Berryhill  and  of  the  plaintiff,  Willie  Berry- 
bill,  was  a  citizen  of  the  Creek  Nation,  and 
denied  that  either  he  (Samuel  Berryhill)  or 
his  heirs  inherited  or  were  capable  of  in- 
heriting any  part  of  the  allotment  of  the 
said  Susanna  Berryhlll.  These  same  de- 
fendants alleged  that  on  December  23, 
1912,  Louisa  Berryhlll,  under  the  name  of 
Louisa  Brown,  as  the  sole  heir  at  law  of 
the  said  Susanna  Berryhill,  executed  and 
delivered  to  E.  R.  Minshall  an  oil  and  gas 
mining  lease  of  the  lands  described  in  the 
plaintiff's  petition;  that  said  lease  was  ap- 
proved by  the  county  court  of  Tulsa  counly, 
OkL,  and  the  Secretary  of  the  Interior; 
that  on  November  6,  1918.  the  Department 
of  the  Interior  relinQuished  supervision  of 


the  said  lease.  It  having  been  made  to  ap- 
pear that  the  lands  had  been  conveyed  by 
Lonisa  Berryhlll  to  the  defendant  H.  W. 
Phillips ;  that  the  defendant  E.  R.  Minshall 
executed  and  delivered  to  the  defendants 
Sweeney  and  Lewis  an  assignment  of  an 
Interest  In  the  lease. 

The  defendant  Phillips  filed  separate  an- 
swer denying  that  the  plaintiff  was  the  own- 
er of  any  estate,  either  legal  or  equitable 
In  the  lands,  but  admitting  the  allotment  at 
the  lands  as  pleaded  by  the  plaintiff;  that 
the  allottee,  Susanna  Berryhill,  was  the 
daughter  of  Louisa  Berryhill  and  Samuel 
Berryhlll;  that  Louisa  Berryhill  was  an  en- 
rolled Creek  Indian,  as  pleaded  by  the  plain- 
tiff— but  alleged  that  Samuel  Berryhlll  was 
not  a  citizen  of  the  Creek  Nation,  and  was 
not  on  the  final  rolls,  and  therefore  was 
prohibited  from  receiving,  either  directly  or 
Indirectly,  any  lands,  money,  or  property  of 
any  of  the  Creek  Tribe  of  Indiana 

The  defendant  Phillips,  further  answering, 
alleged  that,  pursuant  to  the  laws  and  trea- 
ties in  such  cases  made  and  provided,  the 
said  Louisa  Berryhill,  the  mother  of  the  de- 
ceased allottee,  did  on  the  4th  day  of  Decem- 
ber, 1901,  select  for  and  on  behalf  of  the 
heirs  of  said  Susanna  Berryhlll,  then  deceas- 
ed, 160  acres  of  land  as  the  proportionate 
share  of  the  said  Susanna  Berryhlll's  distrib- 
utive share  of  the  lands  of  the  Greek  Na- 
tion, and  that  an  allotmoit  cerdflcate  was 
duly  issued  for  the  same,  and  delivered  to 
Louisa  Berryhlll,  copy  of  the  certificate  be- 
ing attached  to  the  answer  and  made  a  part 
thereof;  that  this  selection  was  contested, 
and,  after  a  hearing  had,  the  land  described 
in  said  allotment  certificate  was  awarded  to 
another,  and  thereafter  the  said  Louisa 
Berryhill,  in  lieu  of  said  selection  for  the 
heirs  of  said  Susanna  Berryhill,  was  permit- 
ted to  and  did .  select  the  real  estate  de- 
scribed In  the  plaintiff's  petition,  but  that 
said  selection  was  made  In  lien  of  and  as  a 
substitute  for  the  original  selection  mdde  on 
December  4,  1901,  and  by  operation  of  law, 
and  for  the  purpose  of  determining  who  are 
the  persons  entitled  to  receive  the  lands  of 
the  heirs  of  deceased  allottee,  took  effect  as 
of  the  date  of  the  original  selection,  which 
was  on  December  4, 1901 ;  and  that  the  law  In 
force,  under  which  the  heirs  of  Susanna  Ber- 
ryhill must  be  determined,  for  the  puri>ose  of 
deciding  who  should  receive  the  allotment  to 
which  she  would  have  been  entitled  If  living, 
must  be  ascertained  according  to  the  law  in 
force  on  December  4,  1901,  the  date  of  the 
first  selection,  which  at  that  time  was  the 
laws  of  descent  and  distribution  of  the  Creek 
Nation;  and  the  defendant  Phillips  alleged 
that  the  heirs  at  law  of  the  said  Susanna 
Berryhlll,  according  to  the  laws  of  the  de- 
scent and  distribution  of  the  Creek  Nation, 
was  her  mother,  Louisa  Berryhill ;  that  on 
the  11th  day  of  November,  1916,  Louisa  Ber- 
ryhill, now  Brown,  Joined  by  her  husband. 
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Joe  Brown,  executed  a  wnrronty  deed  con- 
veying said  lands  to  the  defendant  Pbilllps, 
which  deed  was  approved  by  the  county  court 
of  Tulsa  county,  the  same  having  Jurisdic- 
tion of  the  settlement  of  the  estate  of  Su- 
sanna Berryhill,  deceased,  and  that  since 
said  day  he  had  been  the  absolute  owner  in 
fee  simple  of  the  lands  in  controversy  under 
said  deed. 

.  The  cause  was  tried  by  the  court,  Jury 
having  been  waived  by  the  parties.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  an  undivided  one-fourth  interest  in  the 
lands  and  for  ^83,274.84  against  the  defend- 
ants Mlnshall,  Sweeney,  and  Lewis,  the  same 
being  one-fourth  of  the  amount  received  by 
said  defendants  for  oil  and  gas  produced  and 
sold  from  the  premises,  the  court  having  de- 
ducted one-fourth  expended  by  them  in  drill- 
ing and  developing  the  premises. 

The  court  further  adjudged  that  the  plain- 
tiff recover  from  the  defendant  H.  W.  Phil- 
lips one-fourth  of  the  total  sum  received  by 
him  for  oil  and  gas  produced  and  saved  from 
the  premises,  and  Osed  said  amoimt  at  the 
sum  of  $14,987.56. 

The  defendants  filed  separate  motions  for 
new  trials,  which  were  by  the  court  over- 
ruled, and  this  appeal  Is  prosecuted  by  all  of 
the  defendants  to  reverse  the  Judgment  of 
the  trial  court. 

It  appears  from  the  record  the  defendant 
Prairie  Oil  &  Gas  Company  is  not  interested 
in  this  action,  except  said  company  was  pur- 
chasing oil  from  the  defendants  produced 
from  the  premises  under  the  lease  owned  by 
the  defendants  Mlnshall,  Sweeney,  and  Lew- 
is. Upon  an  examination  of  the  record  It 
appears  to  us  that  there  is  no  serious  dis- 
pute between  the  respective  parties  on  the 
material  facts  necessary  to  a  determination 
of  this  cause. 

[1]  Counsel  for  the  defendant  Phillips  con- 
tend that  he  (Phillips)  owns  the  fee-simple 
title  to  the  lands  In  controversy  under  the 
deed  executed  by  Louisa  Berryhill,  mother 
of  Susanna  Berryhill,  deceased,  contending 
that  Louisa  Berryhill  Inherited  as  the  only 
heir  of  Susanna  Berryhill  the  entire  allot- 
ment It  is  their  contention  that  the  se- 
lection first  made  by  Louisa  Berryhill  on 
December  4, 1901,  was  canceled  and  set  aside 
solely  by  reason  of  the  mistake  of  the  De- 
partment .of  the  Interior,  and  without  any 
fault  on  the  part  of  Louisa  Berryhill,  and 
that,  under  the  familiar  doctrine  of  the  re- 
lation back  by  the  second  selection  made  in 
1903  the  said  Louisa  Berryhill  acquired  the 
title  to  the  land  in  question.  Under  the 
Creek  laws  of  descent  and  distribution  in 
force  on  the  date  of  the  attempted  first  se- 
lection by  Louisa  Berryhill  of  an  allotment 
on  behalf  of  the  heirs  of  Susanna  Berryhill. 
deceased,  December  4,  1901,  Louisa  Berry- 
bill,  the  mother  of  the  deceased  allottee, 
would  have  inherited  the  entire  allotment. 
It  appears  that  this  selection  was  canceled 


for  good  and  valid  reascms.  Then,  prlmr  to 
the  selection  of  the  lands  in  question  by 
Louisa  BerryhiU  on  behalf  of  the  heirs  of 
Susanna  BerryhiU,  deceased,  the  Supple- 
mental Creek  Agreement  had  been  adopted 
and  approved  June  30,  1902,  (32  Stat  500,  c. 
1323).  Section  6  of  said  treaty  put  in  force 
the  laws  of  descent  and  distribution  as  caa- 
tained  in  chapter  48  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas,  said  provision 
being  as  follows: 

"The  proviBions  of  the  act  of  Congress  ap- 
proved March  1,  1901  (31  Stat  L.  861),  in  so 
far  as  they  provide  for  descent  and  distribution 
according  to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed  and  the  descent  and  distribu- 
tion of  land  and  money  provided  for  by  said  act 
shall  be  in  acdordance  with  chapter  4&  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas  now 
in  force  in  Indian  Territory:  Provided,  That 
only  citizens  of  the  Creek  Nation,  male  and 
female,  and  their  Creek  descendants  shall  in- 
herit lands  of  the  Creek  Nation:  And  pro- 
vided further,  that  if  there  be  no  person  of 
Creek  citizenship  to  take  the  descent  and  dis- 
tribution of  said  estate,  then  the  inheritance 
shall  go  to  nondtisen  heirs  in  the  order  named 
in  said  diapter  49." 

The  law  of  descent  and  distribution  ap- 
plicable to  the  tstate  of  Susanna  Berryhill, 
deceased,  between  the  dates  of  the  first  and 
second  selection  made  on  behalf  of  the  de- 
ceased allottee  was  changed  from  the  Greek 
law  of  descent  and  distribution  to  that  of 
the  law  as  fojnd  in  chapter  49,  Mansfield's 
Digest  It  is  conceded  by  the  defendants 
that  the  law  of  descent  and  distribution  in 
force  on  the  date  that  the  allotment  takes 
effect  governs  the  devolution  of  the  estate 
in  controversy.  Brady  v.  Sizemore  et  al.,  .33 
Okl.  ie9,  124  Pac.  615;  McKee  v.  Henry, 
201  Fed.  74,  119  C.  C.  A.  412;  Woodbury  v. 
U.  S.,  170  Fed.  302,  95  C.  C.  A.  498;  Bruner 
V.  Nordmeyer,  64  Okl.  163,  166  Pac.  126; 
Hamilton  v.  Bahnsen,  75  Okl.  216,  183  Pac. 
413;  Ned  et  al.  v.  Countlss  et  aL,  203  Pac. 
168,  originally  decfded  by  this  court  June 
21, 1921,  No.  11410,  not  yet  officially  reported. 

[2-4]  We  conclude  that  the  devolution  of 
the  estate  in  question,  having  been  selected 
subsequent  to  the  approval  of  the  Sui>ple- 
mental  Creek  Agreement  June  30,  1902,  32 
Stat  L.  500,  c.  1.323,  is  governed  by  the  ap- 
plicable provisions  found  in  chapter  49  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, and  under  the  numerous  decisions  of 
this  court  and  the  federal  courts  the  estate 
is  an  ancestral  estate,  and,  the  father  and 
mother  of  the  deceased  allottee  being  both 
full-blood  citizens  of  the  Ci-eek  Tribe  of  In- 
dians, one-haU  of  the  estate  ascends  to  tb« 
mother  and  one-half  to  the  paternal  heirs, 
the  father  of  the  said  deceased  allottee  being 
dead  on  the  date  of  the  selection  of  the  al- 
lotment Shulthls  V.  McDougal,  170  Fed. 
529,  95  C.  C.  A.  615;  Roberts  v.  Underwood, 
38  Okl.  376,  132  Pac.  673 ;  Id.,  237  U.  8.  386, 
35  Sup.  Ct  60S,  59  L.  Ed.  1007;   Pigeoa  T. 
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Buck,  88  OkL  101,  131  Pac.  1083;  Td.,  237  U. 
S.  386,  35  Sup.  Ct.  608,  59  L.  Ed.  1007 ;  Pal- 
mer V.  King,  75  OkL  27C,  183  Pac.  411. 

Ck>uiisel  for  the  defendant  Phillips  insist 
that  the  second  selection  made  by  Louisa 
BerryhiU  on  behalf  of  the  heirs  of  Susanna 
BerryhiU,  deceased,  shall  relate  back  as  of 
the  date  of  the  first  selection,  and  the  de- 
scent of  the  estate  is  controlled  by  the  Creek 
law  of  descent  and  distribution  which  was 
In  force  on  the  date  of  the  first  selection. 
The  doctrine  of  relation  is  invoked  as  a  legal 
fiction,  and  applied  solely  for  the  protection 
of  i)er8ona  who,  without  fault  on  their  own 
part,  would  otherwise  sustain  an  Injury. 

It  appears  to  us  that  if  the  doctrine  of 
relation  appUes  depends  on  whether  or  not 
Ix>uisa  BerryhUl,  by  reason  of  the  first  se- 
lection, sectfred  any  vested  right  In  the  es- 
tate of  Susanna  BerryhilL  deceased.  The 
ripjit  under  the  law  to  contest  selections 
within  a  specified  time  existed  at  the  time 
Louisa  BerryhiU  made  the  first  selection, 
and  she  happened  to  select  for  an  allotment 
on  behalf  of  the  heirs  of  Susanna  BerryhiU, 
deceased,  lands  upon  which  another  person 
had  the  right  to  allot  the  same,  and  within 
the  time  prescribed  by  law  the  person  vest- 
ed with  the  better  right  to  select  the  lands 
Instituted  a  contest,  and  the  selection  made 
by  Louisa  BerryhiU  was  canceled.  Under 
section  4  of  the  Creek  Supplemental  Treaty, 
the  Commission  to  the  Five  Civilized  Tribes 
under  the  direction  of  the  Secretary  of  the 
Interior  were  vested  with  exclusive  jurisdic- 
tion to  determine  all  controversies  arising 
between  citizens  as  to  their  right  to  select 
a  particular  tract  of  land.  Section  4  reads 
as  f oUows : 

"Eixclusive  Jurisdiction  is  hereby  conferred 
upon  the  Commission  to  the  Pive_  Civilized 
Trit>e8  to  determine,  tinder  the  direction  of  the 
Secretary  of  the  Interior,  all  controversies  aris- 
ing between  citizens  as  to  their  right  to  select 
certain  tracts  of  land." 

Secticm  5  of  said  treaty  specifically  au- 
thorizes the  Commission  to  cancel  selections 
made  in  violation  of  the  rights  of  other  par- 
ties, or  through  mistake,  and  authorizes  any 
citizen  to  file  a  contest  where  the  lands  to 
which  he  was  entitled  to  allot  had  been  se- 
lected by  some  other  person.  Sorrels  v. 
Jones  et  al.,  26  Okl.  560,  110  Pac.  74.^. 

The  Creek  laws  of  descent  and  distribution 
In  force  at  the  time  the  first  selection  never 
operated  upon  the  estate  of  Susanna  Berry- 
hill  for  the  reason  no  estate  was  ever  creat- 
ed, said  attempted  selection  having  been  ter- 
mhiated  by  operation  of  law,  and  before  the 
creation  or  the  bringing  into  existence  of  the 
estate  in  question.  The  laws  of  descent  and 
distribution  having  been  changed  prior  to  the 
time  descent  was  cast,  Louisa  BerryhiU  never 
acquired  any  vested  interest  in  the  estate  of 
the  deceased  allottee,  and  her  interest  in  the 
estate  of  Susanna  BerryhUl,  deceased,  must 
be  governed  by  the  law  of  descent  and  dis- 


tribution in  force  on  the  date  descent  was 
cast,  which  In  this  cause  according  to  the 
numerous  authorities  was  the  date  that  the 
selection  of  the  aUotment  became  effective. 
Laws  of  descent  and  distribution  are  subject 
to  change  at  any  time,  and  no  erne  has  a  vest- 
ed right  to  inherit  the  property  of  any  per- 
son prior  to  the  time  descent  is  cast.  Jeffer- 
son V.  Fink,  247  U.  S.  288,  38  Sup.  Ct  816, 
62  L.  iEd.  1117 ;  Pigeon  v.  Stevens  et  al.,  81 
Okl.  180,  198  Pac.  309. 

Many  cases  have  been  cited  by  counsel  for 
the  defendant  PhiUips  to  sustain  their  con- 
tention that  the  doctrine  of  relation  shoiild 
be  applied  to  the  transaction  surrounding  the 
two  selections  made  on  behalf  of  the  heirs 
of  the  deceased  allottee,  Susanna  BerryhUL 
but  most  of  these  cases  present  a  transaction 
where  the  federal  government,  through  Con- 
gress, made  a  grant  of  lands  to  particular 
individuals  or  corporations,  upon  the  condi- 
tion that  such  persons  or  cotporations  should 
perform  some  condition  prior  to  the  vesting 
of  title,  and  in  such  cases  it  has  been  uni- 
formly held  that,  after  the  conditions  were 
performed,  the  title  in  the  lands  related  back 
to  the  date  of  the  original  grant,  and  that 
the  inception  of  title  was  of  the  date  of  the 
grant ;  but  these  cases  do  not  apply  to  cases 
involving  the  title  to  aUotted  Indian  lands. 
This  court  and  the  federal  courts  have  uni- 
formly held  that  the  title  to  Indian  lands 
may  be  acquired  only  in  the  manner  prescrib- 
ed by  federal  law. 

The  Supreme  Court  of  the  United  States 
in  the  case  of  MuUen  v.  Pickens,  250  U.  S. 
590,  40  Sup.  Ct  31,  63  L.  Ed.  1158,  had  be- 
fore it  the  question  as  to  the  validity  of 
warranty  deeds  executed  by  the  heirs  of  de- 
ceased allottees,  the  lands  having  been  se- 
lected by  the  personal  representatives  of  the 
deceased  allottees,  the  allottees  having  died 
subsequent  to  the  ratification  of  the  Supple- 
mental Choctaw  and  Chickasaw  Agreement 
of  July  1,  1902  (chapter  1362,  32  Stat.  641). 
The  deeds  in  question  were  executed  subse- 
quent to  the  first  selection  made  by  the  i)er- 
sonal  representative  of  the  deceased  allot- 
tees, and  contained  a  clause  providing  that, 
in  case  the  first  selection  for  allotment  made 
was  set  aside  in  contest  proceedings,  and 
other  selection  thereafter  made,  the  deeds 
were  to  operate  as  a  conveyance  of  the  lands 
selected  in  lieu  of  the  first  selection.  The 
first  selections  made  were  canceled. 

The  question  decided  by  the  court  was 
whether  the  grantees  in  the  first  deeds  under 
the  special  covenants  contained  in  them  were 
entitled  in  equity  to  the  lands  subsequently 
allotted.  The  court  held  that  the  lauds  were 
selected  under  section  22  of  the  treaty  on 
behalf  of  the  heirs  of  the  deceased  members 
of  the  tribe;  that  the  equity  of  the  heir  in 
the  lands  to  which  the  deceased  aUottee 
would  have  been  entitled  to  had  he  Uved  had 
its  inception  at  the  selectlcm  of  the  aUot- 
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ment ;  and  that  any  prerlous  attempt  of  the 
heir  to  sell  bis  expectancy  was  contrary  to 
the  spirit  and  policy  of  the  treaty.  The 
court  approved  the  doctrine  It  had  formerly 
annoonced  In  the  case  of  Franklin  v.  Lynch, 
233  U.  S.  260,  34  Sup.  Ct  505,  58  Ll  Ed.  954, 
In  which  it  was  held  that,  until  allotment  of 
the  particular  land  In  question,  the  Indian 
had  no  undivided  Interest  In  the  tribal  land, 
or  any  vendible  Interest  In  any  particular 
tract,  and  that  under  the  treaty  any  attempt- 
ed conveyances  prior  to  allotment  was  void ; 
tliat  even  a  citiz«i  of  the  tribe  by  marriage, 
and  not  an  Indian  by  blood,  could  not  convey, 
although  unrestricted,  any  title  until  the  par- 
ticular land  or  tract  had  been  allotted,  and 
that  the  Interest  of  the  citizen  prior  to  allot- 
ment was  a  mere  float  or  expectancy. 

To  the  same  efTect  see  Woodbury  v.  U.  S., 
170  Fed.  302,  05  G.  O.  A.  408;  McKee  v. 
Henry,  201  Fed.  74,  110  O.  C.  A.  412.  In  the 
case  of  McKee  v.  Hairy,  supra.  Judge  Smith, 
In  delivering  the  opinion  of  the  court,  said: 

"At  any  time  after  enroUment,  and  before 
allotment,  CongresB  could  have  repealed  all 
legislation  providing  for  allotment,  and  have 
restored  the  old  system  of  tribal  control;  and, 
if  this  is  true,  manifestly  no  inheritable  interest 
vested  in  any  one  nntil  allotment." 

See  Hayes  v.  Barrlnger,  168  Fed.  221,  03 
C.  C.  A.  607.  Counsel  for  the  defendants 
MInshall,  Sweeney,  and  Lewis  with  great 
earnestness  contended  that  the  plalntifC  in 
this  action  cannot  Inherit  through  his  father, 
Samuel  Berryhlli,  for  the  reason  that  Salnuel 
BerryhlU  died  prior  to  the  complctlou  of  the 
final  tribal  rolls,  as  opproved  by  the  Commis- 
sion to  the  Five  Civilized  Tribes,  and,  the 
name  of  Samuel  Berryhlli  not  appearing  on 
the  approved  rolls,  he  is  not  a  citizen  of  the 
tribe,  as  contemplated  by  section  6  of  the 
Supplemental  Creek  Agreement  of  June  30, 
1902.  Upon  an  examination  of  said  treaty, 
supra,  we  find  the  words  "Creek  citizens"  de- 
fined as  being  members  of  the  Muskogre 
Creek  Tribe  of  Indians.  The  first  proviso 
found  In  section  6  of  thi.s  treaty  provided 
that  every  citi/en  of  the  Creek  Nation,  male 
and  female,  and  their  Creek  descendants 
shall  Inherit.  The  word  "descendant"  In 
volume  2  of  Words  and  Phrases,  Second 
Series,  p.  9,  is  defined  as  follows: 

"The  Century  Dictionary  defines  the  word 
'descendanf  as  'an  individual  proceeding  from 
an  ancestor  in  any  degree;  issue;  offspring, 
near  'or  remote';  and  Worcester  defines  'de- 
scendant' as  'the  offspring  of  an  ancestor;  prog- 
eny.' In  re  Cook's  Estate,  100  N.  Y.  Supp.  628, 
629,  50  Misc.  Rep.  487." 

The  plaintiff  In  this  cause  meets  every  re- 
quirement of  the  Creek  Supplemental  Treaty. 
He  is  a  Creek  citlzoi,  and  Is  the  descendant 
«f  a  Creek  citizen.  It  is  true  that  his  father, 
Bamtiel  BerryhlU,  did  not  live  until  such  a 
time  as  would  make  him  eligible  to  be  enroU- 
«d  uiKm  the  final  approved  rolls  of  the  Creek 


Tribe  of  Indians,  aa  prepared  by  the  Commis- 
sion to  the  Five  Civilized  Tribes,  but  he  was 
enrolled  on  the  tribal  rolls  of  the  Creek  Tribe 
of  Indians  and  recognized  by  the  Creek  Tribe 
as  a  citizen  of  the  tribe,  as  evidenced  by  his 
name  appearing  on  the  tribal  rolL  His  de- 
ceased child,  Susanna  BerryhlU,  was  enrolled 
as  a  fuU-blood  Creek  Indian,  evidencing  the 
fact  that  the  Commission  to  the  Five  Civillx- 
ed  Tribes  Investigated  the  tribal  rolls  of  the 
Creek  Nation  and  found  that  the  mother  and 
father  of  Susanna  BerryhiU  were  both  en- 
rolled on  the  tribal  roUs  of  the  tribe  as  fuU- 
blood  Indians,  and  therefore  the  Commission 
proceeded  to  enroU  the  deceased  aUottee  as 
a  fuU-blood,  and,  under  the  plain  and  unmis- 
takable language  of  the  first  proviso  of  sec- 
tion 6  of  the  Supplemental  Creek  Treaty,  it 
is  obvious  that  the  Creek  Indiana  had  no 
intention  of  disinheriting  any  citizen  of  thc^ 
tribe,  or  bis  descendants,  merely  because 
their  names  did  not  appear  on  the  final  ap- 
proved rolls  of  the  tribe,  and  this  court  in 
numerous  decisions  have  repudiated  such 
contention.  Flnley  v.  Thompson  (Ok!.  Sup.) 
174  Pac.  535;  Glory  v.  Bagby,  70  Okl.  155, 
188  Pac.  881;  Johnson  v.  Dunlap  (Okl.  Sup.) 
173  Pac.  359;  McDougal  v.  McKay,  43  Okl. 
251,  261,  142  Pac.  987;  Id.,  237  U.  S.  872,  35 
Sup.  Ct.  605,  59  L.  Ed.  1001 ;  Palmer  v.  King, 
75  Okl.  276,  183  Paa  411;  Pigeon  v.  Buck, 
.38  Okl.  101,  131  Pac.  1083 ;  Id.,  237  U.  S.  3S6, 
.35  Sup.  Ct.  608,  .59  L.  Ed.  1007;  Roberts  v. 
Underwood,  237  U.  S.  386,  35  Sup.  Ot  608,  69 
L.  Ed.  1007;  Thome  v.  Cone,  47  OkL  781,  150 
Pac.  701. 

Counsel  for  the  defendants,  In  supporting 
their  contention  that  the  plnlntlfT  In  this  ac- 
tion cannot  inherit  for  the  reason  that  his 
father  was  not  an  enroUed  citizen  upon  the 
final  rolls,  as  approved  by  the  Commission 
to  the  Five  Civilized  Tribes,  insist  that  the 
case  of  Campbell  v.  Wadsworth,  248  U.  S. 
1C9,  39  Sup.  Ct  63,  63  L.  Ed.  192,  supports 
this  contention.  It  is  true  that  this  author- 
ity held  that  the  wife  and  two  children  of 
Louis  Cox  were  precluded  from  inheriting 
the  allotmfflit  of  Louis  Cox,  the  deceased  al- 
lottee, who  was  a  member  of  the  Seminole 
Tribe  of  Indians,  because  they  were  enrolled 
as  Creek  citizens,  but  an  examination  of  the 
Seminole  Treaty  approved  June  2d,  1900  <31 
Stat.  250),  discloses  the  f<dIowing  provlsi<Mis: 

"And  the  rolls  so  made,  when  approved  by 
the  Secretary  of  the  Interior,  as  provided  by 
said  Act  of  Congress,  shall  constitute  the  final 
rolls  of  Seminole  citizens,  upon  wliich  the  al- 
lotment of  lands  and  distribution  of  money 
and  other  property  bdonging  to  the  Seminole 
Indians  shall  be  made,  and  to  no  other  per- 
sons. 

"Second.  If  any  member  of  the  Seminole  tribe 
of  Indians  shall  die  after  the  thirty-first  day  of 
December,  eighteen  hundred  and  ninety-nine, 
the  lands,  money,  and  other  property  to  which 
he  would  be  entitled  if  living,  shall  descend  to 
bis  heirs  who  are  Seminole  citizens,  according 
to  the  laws  of  descent  and  distribution  of  th* 
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State   of  Arkanmi,   and  be  allotted  and  die- 
tributed  to  them  accordingly."   "• 

The  Supreme  Court  of  the  United  States, 
applying  the  above  provisions  to  the  Semi- 
nole Treaty,  held  that  the  wife  and  daugh- 
ters of  the  deceased  allottee.  Cox,  being  en- 
rolled as  Creek  citizens,  were  prohibited  un- 
der said  treaty  from  Inheriting  the  estate 
of  a  deceased  Seminole  allottee.  In  the  Semi- 
nole Treaty  no  one  was  recognized  as  a  Semi- 
nole dtlzen  unless  his  name  was  found  on 
the  rolls  aS  finally  cMnplled  and  approved  by 
the  Commission  to  the  Five  Civilized  Tribes. 
Not  so  In  the  Creek  Supplemental  Treaty. 
A  GveA  citizen  In  the  first  section  of  said 
treaty  Is  defined  as  follows: 

"The  words  'dtlzen'  or  'citizens'  shall  be 
deemed  to  refer  to  a  member  or  members  of 
the  Muskogee  tribe  or  nation  of  .Indixms." 

But  in  the  case  at  bar,  applying  the  rule 
as  announced  In  the  case  of  Campbell  v. 
■Wadsworth,  supra,  the  plaintiff  In  this  case 
Is  an  enrolled  dtlzen  on  the  final  rolls  as  ap- 
proved and  compiled  by  the  Commission  to 
the  Five  Ovillzed  Tribes,  and  therefore  meets 
every  requirement  of  the  provisions  of  the 
Seminole  Treaty. 

The  primary  purpose  of  making  rolls  by 
the  Commission  to  the  Five  Civilized  Tribes 
was  to  ascertain  the  number  and  identity  of 
those  entitled  to  participate  in  the  allotment 
and  distribution  of  tribal  property;  and,  wblle 
the  court,  in  the  case  of  Campbell  v.  Wads- 
worth,  supra,  denied  the  daughters  of  the  al- 
lottee the  right  to  inherit  from  their  deceas- 
ed father  because  they  happened  to  be  en- 
rolled as  Creek  dtlzens,  a  matter  they  had 
absolutely  no  control  over  as  to  how  they 
were  enrolled,  the  court.  In  construing  the 
Seminole  Treaty  to  have  such  an  effect,  at- 
tributed to  the  Seminole  tribe  of  Indians  an 
unnatural  attitude  towards  their  offspring; 
but  It  Is  clear  from  the  provisions  of  the 
Creek  Supplemental  Treaty  that  the  Creek 
Indians'  never  Intended  to  disinherit  a  Creek 
dtizen,  or  descendant  of  a  Creek  dtlzen, 
merely  because  their  names  failed  to  appear 
on  the  final  approved  rolls. 

There  Is  one  other  reason  why  the  contwi- 
tlons  of  the  defendants  cannot  be  sustained 
In  this  cause.  The  estate  being  an  ancestral 
estate,  having  come  to  the  allottee  by  reason 
of  the  blood  of  the  father  and  the  mother 
making  the  allottee  eligible  to  enrollment  In 
order  that  she  could  partldpate  In  the  allot- 
ment and  distribution  of  the  property  belong- 
ing to  the  Creek  Tribe,  and  the  father  being 
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dead  on  the  date  of  the  death  of  the  allottee, 
the  plaintiff,  as  a  brother  of  the  deceased  al- 
lottee, being  an  heir  on  the  paternal  side,  in- 
herits directly  from  the  deceased  allottee  as 
the  propositus,  and  not  through  the  ancestor 
from  whom  the  estate  came.  Oliver  v.  Vance, 
34  Ark.  564;  Barnard  v.  Bilby  (Okl.  Sup,) 
171  Pac.  444;  Powers  v.  Morrison,  88  Tex. 
133,  30  S.  W.  851,  28  L.  B.  A.  521,  53  Am. 
St  Bep.  738. 

The  defendants  have  complained  that  the 
court  erred  in  falling  to  require  the  plaintiff, 
Willie  BerryhUl,  to  prove  that  Susanna  Ber- 
ryhlll  was  the  legitimate  child  of  Samuel 
BerryhlU  and  Louisa  Berryhlll.  Susanna  Ber- 
ryhUl having  been  born  while  Samuel  Berry- 
Mil  and  Louisa  Berryhlll  were  living  together 
as  husband  and  wife,  and  recognized  by  them 
as  their  child,  the  presumption  is  In  favor  of 
her  legitimacy.  The  defendants  did  not  raise 
this  Issue  by  the  pleadings  filed  by  them  in 
the  cause.  No  authorities  have  been  dted 
by  counsel  for  defendants  to  sustain  their 
contaition,  but  the  following  authorities  hold 
that,  where  a  marriage  In  fact  has  been 
shown,  the  law  raises  a  presumption  that  it 
Is  valid,  nn&  the  burden  is  on  him  who  ques- 
tions its  validity.  Chancey  v.  Whlnnery,  47 
Okl.  272,  147  Pac.  1036:  Jones  v.  Jones.  63 
Okl.  208,  164  Pac.  463,  L.  R.  A.  19irF3.  921 ; 
Lewis  V.  Lewis,  60  Okl.  60,  158  Pac.  368. 

The  defendant  in  error,  Willie  Berryhlll, 
has  filed  cross-petition  and  assigned  as  error 
the  action  of  the  trial  court  In  allowing  the 
defendants  credit  for  one-fourth  of  the  total 
cost  expended  In  prospecting  and  developing 
the  lands  In  controversy  in  producing  oil  and 
gas.  Upon  an  examination  of  the  record,  we 
are  of  the  opinion  that  the  action  of  the 
court  in  allowing  the  defendants  this  credit 
was  not  error. 

[6]  The  measure  of  damages  for  taking  oil 
from  land  through  mistake,  where  the  lessee 
entered  into  the  peaceful  possession  of  the 
premises,  believing  in  good  faith  that  the 
lessor  owned  the  entire  title  in  the  premises, 
would  be  the  value  of  the  oil  at  the  surface 
less  the  reasonable  cost  of  production.  Glad- 
ys City  OU  Mfg.  Co.  V.  Right  of  Way  Oil  Co. 
(Tex.  av.  App.)  187  S.  W.  171;  Guffey  v. 
Smith,  237  U.  S.  101,  35  Sup.  Ot.  526,  59  Ia, 
Ed.  856.  This  rule  is  supported  by  this  court 
in  the  case  of  Barnes  v.  Winona  Oil  Co.,  200 
Pac.  985,  dedded  May  10,  1921,  No.  11559,  not 
yet  officially  reported. 

The  judgment  of  the  trial  court  is  affirmed. 

HARIMSON,  0.  J.,  and  JOHNSON,  Mic- 
NBILL,  and  NICHOLSON,  JJ.,  concur. 
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COOKSEY  V.  COOKSEY.     (No.  10713.) 

(Snpreme  Court  of  Oklahoma.    Blardi  21, 
1922.) 

(8yttabu$  by  the  Court.) 

1.  Appeal  and  error  «=3692(l)— Excludlno  ev- 
idence is  not  open  to  review  In  absence  of 
record  sliowing  expected  proof. 

When  the  trial  conrt  sustains  an  objection 
to  the  introduction  of  evidence,  such  ruling  is 
not  open  to'  review  in  this  court  in  the  absence 
of  a  record  showing  the  facts  which  the  part? 
expected  to  prove  by  the  introduction  of  said 
evidence. 

2.  AppeaJ  and  error  <9=3n70(7)— No  reversal 
for  rejecting  evidence  except  for  miscarriage 
of  Justice,  or  violation  of  constitutional  or 
statutory  right. 

A  case  will  not  be  reversed  for  error  in  the 
rejection  of  evidence,  unless  it  appears  upon 
an  examination  of  the  entire  record  that  such 
error  has  resulted  in  a  miscarriage  of  justice, 
or  constitutes  a  substantial  violation  ct  a  con- 
stitutional or  statutory  right. 

3.  DIvoroe  «=»I33(I)— Finding  that  wife  had 
deserted  husband  held  not  dearly  against 
weight  of  evidence. 

On  examination  of  the  record,  held,  the 
finding  of  the  trial  court  that  the  plaintiff  in 
error  had  deserted  the  defendant  in  error  is 
not  clearly  against  the  weight  of  the  evidence. 

Appeal  from  District  Court,  Greer  Coun- 
ty; rrhomas  A.  Edwards,  Judge. 

Action  by  John  W.  Cooksey  against  Bertie 
Coolisey  for  divorce.  Decree  entered  grant- 
ing plaintiff  a  divorce  and  custody  of  minor 
child,  and  defendant  appeals.    Affirmed. 

Percy  Powers,  of  Mangum,  for  plaintiff  in 
error. 

A.  M.  Stewart  and  H.  H.  Edwards,  both  of 
Mangum,  for  defendant  in  error. 

McNEIUJ,  J.  John  Cooksey  commenced 
this  action  in  the  district  court  of  Greer 
county  against  the  defendant,  Bertie  Cook- 
sey, for  divorce,  on  the  grounds  of  deser- 
tion, and  for  the  care  and  custody  of  their 
•  minor  child.  The  defendant,  Bertie  Cooksey, 
filed  an  answer  and  cross-petition  asking  for 
divorce  on  the  grounds  of  .cruel  and  inhu- 
man treatment  and  alleging  that  the  plaintiff 
and  defendant  were  the  owners  of  certain 
land,  being  school  land,  puroh.<ised  from  the 
state,  and  asked  for  the  care  and  custody  of 
the  minor  child  and  an  equal  division  of  the 
property. 

To  this  cross-petition  the  plaintiff  filed  an 
answer  which  was  a  general  denial.  ni)on 
the  trial  of  the  case  the  court  found  the  is- 
sues in  favor  of  the  plaintiff  and  against  the 
defendant,  and  found  that  the  property 
rights  between  the  parties  had  been  settled 


In  a  former  decree  of  t}ie  district  court, 
wherein  the  court  refused  both  parties  a  di- 
vorce, but  made  a  division  of  their  property, 
and  that  said  Judgment  was  res  adjndlcata. 
The  court  granted  the  plaintiff  a  divorce  and 
custody  of  the  minor  child. 

From  said  Judgment  the  defendant  has  ap- 
pealed, and  for  reversal  contends  that  the 
court  erred  In  holding  the  Judgment  raider- 
ed  the  3d  day  of  February,  1916,  wherein  the 
court  refused  plaintiff  and  defendant  both 
a  divorce,  but  made  division  of  their  prop- 
erty, was  res  adjudicata  as  to  their  property 
rights. 

The  question  was  presented  to  the  trial 
court  In  the  following  manner :  The  pialntifl 
below  made  an  opening  ^statement  to  the 
court,  and  defendant  below  made  an  open- 
ing statement,  and  the  trial  court  stated  be 
would  take  Judicial  knowledge  of  the  previ- 
ous order  denying  the  divorce  and  disposi- 
tion of  the  property  rights  in  that  judgment 
and  the  decree  as  to  the  property  would  l>e 
res  adjudicata,  and  the  grounds  for  divorce 
would  have  to  be  founded  on  facts,  subse- 
quent to  rendering  the  former  judgment 
During  the  trial  of  the  case,  the  court  again 
stated  that  he  would  hold  that  the  division 
of  the  property  made  In  the  former  decree 
conld  not  be  again  litigated  and  that  question 
was  adjudicated.  Counsel  for  Mrs.  Cooksey 
advised  the  court  he  thought  the  former  di- 
vision of  the  property  was  unfair,  althouprh 
the  order  required  the  plaintiff  to  support  the 
child,  might  even  up  the  matter,  but  that  he 
would  like  to  go  into  the  question  of  the 
support  and  education  of  the  ehild,  should 
the  court  award  the  child  to  the  plaintiff. 
At  the  close  of  the  case,  attorney  for  Mr?. 
Cooksey  stated  as  follows: 

"Defendant  offers  to  make  proof  that  the 
property  was  acquired  by  the  joint  efforts  of 
the  plaintifE  and  defendant,  and  that  the  set- 
tlement by  the  court  was  manifestly  unf^r, 
and  there  is  no  plea  of  res  adjudicata,  and  aska 
that  the  court  go  into  the  settlement  of  the 
property  and  hear  evidence." 

[11  The  court  stated  that  he  was  not  ad- 
vised of  the  method  of  acquiring  the  pr<q?er- 
ty,  or  what  evidence  the  court  in  the  former 
case  acted  upon;  but  from  the  fact  that  no 
ai^eal  was  taken  from  that  order  the  court 
would  be  without  power  to  reverse  the  case. 
This  record  discloses  the  court  advised  coun- 
sel that  be  would  hold  the  former  judgment 
was  res  adjudicata,  and  then  at  the  close  oi' 
the  case  counsel  offered  to  prove  that  tlic 
settlement  of  the  property  rights  entered 
In  the  former  case  was  unfair.  This  is  the 
entire  record,  so  far  as  this  question  is  con- 
cerned. We  do  not  think  this  offer  presents 
any  question  for  this  court  to  review.  This 
court  in  a  long  line  of  decisions  has  stated 
as  follows: 


^ssFor  other  cases  see  same  topic  and  KBY-NUHBER  In  all  Key-Numbered  Dlxesta  and  ladexea 
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"Where  a  party  complains  of  the  rejection 
of  eridence,  he  mast  show  in  the  record  the 
substance  of  what  the  eyidence  would  hare 
been  bo  that  the  Supreme  Court  may  deter- 
mine whether  material  error  wag  committed." 
Ardizonne  y.  Archer  (Old.  Sup.)  177  Pac  684. 

See  Creek  Coal  Mining  Co.  v.  Paprotta 
(Okl.  Sup.)  175  Pac.  235;  Turner  v.  Moore, 
34  Okl.  1,  127  Pac.  487;  Nat.  DriU  &  Mfg. 
Co.  T.  Davis,  29  OkL  625,  120  Pac.  976;  Of- 
futt  V.  Wagoner,  30  OkL  458,  120  Pac.  1018; 
Mnskog«e  Electric  Co.  v.  Staggs,  34  Okl.  161, 
125  Pac  481;  Lament  Gas  &  Oil  Co.  v.  Dooi) 
&  Frater,  39  Okl.  427,  135  Pac.  392;  Evans 
V.  Smith,  50  Okl.  285,  150  Pac.  1096;  Gault 
V.  Thurmond,  39  OkL  673, 136  Pac.  742. 

[2]  The  evidence  in  this  case  fails  to  dis- 
close anything  regarding  the  property  rights, 
the  value  thereof,  or  what  the  former  decree 
includes.  TherQ  Is  an  allegation  in  the  an- 
swer that  there  was  160  acres  of  land  In- 
volved of  the  value  of  $8,000  lees  what  was 
due  the  state,  being  land  that  was  purchased 
from  the  state.  There  was  a  general  denial 
entered  In  the  case,  so  this  cannot  be  accept- 
ed as  true.  The  defendant  made  no  offer  to 
prove  what  the  property  consisted  of,  or  its 
value  or  location.  The  attorney  for  defend- 
ant asked  the  court  to  hear  evidence  regard- 
ing the  property  rights,  but  does  not  aver 
what  her  evidence  would  disclose;  that  be- 
ing true,  this  court  is  unable  to  say  whether 
he  was  prejudiced  by  the  ruling  of  the  court. 
Section  4966,  R.  L.  1910,  provides: 

"•  •  •  Where  a  divorce  is  refused,  the 
court  may  for  good  causes  shown  make  sndi 
order  as  may  be  proper  for  the  custody,  main- 
tenance, and  education  of  the  children,  and  for 
the  control  and  equitable  division  and  disposi- 
tion of  the  property  of  the  parties,  or  of  either 
of  them,  as  may  be  proper,  equitable  and  just, 
having  due  regard  to  the  time  and  manner  of 
acquiring  such  property." 

The  trial  court  took  Judicial  knowledge  of 
this  former  decree,  and  wlille  the  decree  Is 
not  In  the  record  and  was  not  Introduced  in 
eridence,  the  plalntift  In  error  has  copied  the 
same  In  his  brief.  It  is  unnecessary  for  us 
to  decide  whether  the  court  committed  er- 
ror in  this  regard,  as  no  party  of  that  case 
is  in  the  record. 

Section  4969,  R.  L.  1910,  provides: 

"In  ease  of  a  finding  by  the  court,  that  such 
divorce  should  be  granted  on  account  of  the 
fault  or  aggression  of  the  wife,  the  court  may 
set  apart  to  the  husband  and  for  the  support  of 


the  children,  issue  of  the  marriage,  such  por- 
tion of  the  wife's  separate  estate  as  may  be 
proper." 

The  court  in  the  Instant  case  granted  the 
husband  a  decree  of  divorce  upon  the  grounds 
of  abandonment  The  question  then  present- 
ed Is:  Can  this  court  say  that  the  defendant 
has  been  prejudiced  by  reason  of  not  consid- 
ering certain  property  rights  when  the  record 
falls  to  disclose  what  they  are?  We  think 
not.  It  Is  unnec(«sary  to  consider  whether 
the  court  committed  error  in  holding  that 
he  would  take  Judicial  knowledge  of  the  for- 
mer decree  or  whether  in  holding  that  the 
former  decree  was  res  adjudlcata,  for,  if  we 
admit  that  as  a  matter  of  law  he  erred  In 
said  holding,  still  there  is  no  evidence  nor 
any  proffer  of  any  evidence  which  would  dis- 
close that  the  plaintiff  was  entitled  to  any 
property;  therefore,  under  section  6005,  R.  L. 
1910,  the  error,  if  any,  is  ImmateriaL  See 
Johnson  v.  Jolmson  (OkL  Sup.)  179  Pac.  695. 

[3]  It  Is  next  .contended  the  finding  of  the 
court,  that  defendant  in  error  was  entitled 
to  a  divorce  on  the  ground  of  abondonment 
or  desertion  is  not  supported  by  the  evidence. 
The  plalntltr  himself  testified  that  the  de- 
fendant abandoned  him,  on  the  27th  day  of 
November  1915,  that  he  had  not  lived  with 
the  defendant  since  said-  time  and  he  gave 
the  defendant  no  cause  or  provocation  or 
excuse  for  such  abandonment,  and  the  aban- 
donment had  continued  for  more  than  one 
.year.  The  plaintiff  in  error,  being  the  de- 
fendant below,  offered  no  evidence  as  to  why 
she  left  the  plaintiff.  Nor  did  she  deny  on 
the  witness  stand  she  had  abandoned  him, 
but  admitted  she  was  not  living  with  him, 
so  we  cannot  say  the  finding  is  contrary  to 
the  weight  of  the  evidence.  Regarding  the. 
custody,  care,  and  possession  of  the  minor 
child,  it  is  necessary  for  this  court  to  re- 
view that  question,  because  the  conditions  re- 
garding the  care  and  custody  of  minor  chil- 
dren change  materially.  It  appears  the  con- 
ditions are  not  now  what  they  were  at  the 
time  of  granting  the  decree.  The  district 
court  has  power  and  authority  to  change  and 
modify  that  part  of  the  decree,  upon  motion 
of  either  party,  whenever  in  his  Judgment  the 
facts  warrant. 

For  the  reasons  stated  the'  Judgment  Is  af- 
firmed. 

PITCHPORD,  V.  O.  J,  and  JOHNSON, 
NICHOLSON,  and  EI/TING,  JJ.,  concur. 
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DUTTON  V.  STATE.     (No.  A-2372.) 

(Criminal  C!onrt  of  Appeals  of  Oklahoma. 
April  15, 1922.) 

(Svlloitu  by  the  Court.) 

I.  Intoxtoatlng    liquors    18=9 1 3 1— Statute    held 
to  except  sale  by   retail  merchants  In  good 
faith  of  medical  preparations  containing  al- 
cohol sufficient  to  Intoxicate. 
At  the  time  of  tlie  enaptment  of  our  stat- 
ate  against  tlie  sale  of  medicated  compounds 
containing  alcoliol  in  sufficient  quantity  to  in- 
toxicate, the  United  States  courts  had  held  that 
a  sale  of  such  preparations  by  retail  merchants 
in  good  faith  as  a  medical  preparation  and  in 
the  original  bottle  to  be  used  by  the  purchaser 
for  medical   purposes   would  not   subject   the 
seller  to  the   payment  of  the  special  tax  re- 
quired of  retail  liquor   dealers.     Such   a  sale 
has  been  excepted  by  the  Legislature  from  the 
operation  of  our  prohibitory  liquor  statute. 

2.  Intoxicating  liquors  c==>i3l,  229— In  a  pros- 
ecution of  a  druggist  for  sals  of  medicated 
compound,  It  is  error  to  Instruot  that  good 
'  Intentions  in  selling  for  medical  purposes  Is 
no  dafensov  and  evidence  thereof  is  admissi- 
ble. 
Where  defendant,   a  druggist,   is  charged 
with  the  sale  of  a  well-known  medicated  com- 
pound containing  more  than  one-half  of  1  per 
cent,  of  alcohol,  measured  by  volume,  and  ca- 
pable of  being  used  as  a  beverage,  it  is  error  to 
refuse  to  permit  the  defendant  to  show  that 
such  compound  was  sold  by  him  in  the  orig- 
inal bottle  with  seal  unbroken  in  good  faith,  in 
the  usual  course  of  trade,  for  medical  purposes, 
and  it  is  error  further  to   instruct  the  jury 
that  the  good  intentions  of  defendant  in  making 
a  sale  for  medical  purposes  is  no  defense. 

Appeal  from  County  Court,  Hughes  Coun- 
ty;  J.  Ross  Bailey,  Judge. 

J.  R.  Datton  was  convicted  of  violation  of 
the  prohibitory  liquor  law,  and  appeals.  Re- 
varsed  and  remanded. 

Crump  &  Hall,  of  Holdenville,  for  plaintiff 
in  error. 

Wilson,  Tomerlln  &  Buckholts,  of  Okla- 
homa City,  amicus  curls. 

S.  P.  FreeUng,  Atty.  Gen.,  R.  McMillan, 
Asst.  Atty.  Gen.,  and  J.  B.  Crowder,  of  Ter- 
ral,  for  the  State. 

PER  CURIAM.  J.  R.  Button  was  convict- 
ed In  the  county  court  of  Hughes  county  of 
violating  the  prohibitory  liquor  law  by  sell- 
ing a  certain  compound  labeled  Hostetter's 
Celebrated  Stomach  Bitters,  alleged  to  con- 
tain more  than  one-half  of  1  per  cent  of 
alcohol,  measured  by  volume,  and  capaj)le  of 
l)eing  used  as  a  beverage. 

Defendant  was  the  proprietor  of  a  drug 
store  In  the  city  of  Holdenville,  and  the  bot- 
tle of  Hostetter's  C^elebrated  Stomach  Bit- 
ters was  sold  in  said  store  in  the  usual 
course  of  trade  and  in  the  original  bottle 


with  the  seal  unbroken.  Afterwards  the  «m- 
tents  of  the  bottle  were  analyzed  by  Dr.  Oe 
Barr,  chemist  at  the  State  University,  and 
the  said  compound  was  shown  to  contain 
about  33%  per  cent  of  whisky,  some  dn- 
ch<Mia  and  ginger,  and  was  capable  of  be- 
ing used  as  a  beverage.  There  is  no  direct 
evidence  that  the  defendant  sold  the  said  ar- 
ticle for  beverage  purposes,  nor  are  the  cir- 
cumstances of  the  sale  such  as  to  indicate  lie- 
yond  a  reasonable  doubt  that  this  bottle  of 
Hostetter's  bitters  was  sold  to  be  drunk  as 
a  beverage. 

[1]  This  prosecution  Is  based  on  section 
3605,  Revised  Laws  1910,  the  part  thereof  ap- 
plicable reading  as  follows: 

"It  shall  be  unlawful  for  any  person  •  •  • 
to  •  •  •  sell,  *  •  *  except  as  in  this 
chapter  provided,  any  spirituous,  vinous,  fer- 
mented or  malt  liquors  or  *  *  •  any  liquors 
or  compounds  of  any  kind  or  description  what- 
soever, whether  medicated  or  not,  which  con- 
tain as  much  as  one-half  of  one  per  cent,  of  al- 
cohol, measured  by  volume,  and  which  is  ca- 
pable of  being  used  as  a  beverage,  except  prep- 
arations compounded  by  any  licensed  pharma- 
cist, the  sale  of  which  would  not  subject  liim  to 
the  payment  of  the  special  tax  required  by.  the 
laws  of  the  United  States." 

It  is  apparent  from  a  reading  of  the  lat- 
ter provisions  above  quoted  that  It  -was  in- 
tended to  prohibit  the  sale  of  medicated  com- 
pounds containing  as  much  as  one-half  of  1 
per  cent,  of  alcohol  measured  by  volume, 
and  capable  of  being  used  as  beverages,  with 
certain  exceptions  thereto.  And  it  is  con- 
tended that  the  sale  here  made  comes  within 
the  exceptions  to  the  statute,  because  it  was 
not  made  for  beverage  purposes,  but  In  the 
usual  course  of  trade,  and  for  use  as  a  medi- 
cine. 

[i]  The  defendant  offered  to  show  that  the 
sale  was  made  in  good  faith,  in  the  honest 
belief  that  he  had  the  right  to  sell  this  medi- 
cated compound  for  medicinal  purposes,  and 
that  the  sale  was  made  for  such  purpose,  and 
was  clearly  within  the  exception  to  the  stat- 
ute against  the  sale  of  medicated  compounds, 
and  was  such  a  sale  as  would  not  snbject 
him  to  the  payment  of  the  special  tax  re- 
quired by  the  laws  of  the  United  States.  The 
trial  court,  in  effect,  excluded  all  evidence  of 
good  faith  on  the  part  of  the  defendant  in 
making  the  sale  for  medicinal  purposes,  and 
further  Instructed  the  Jury  that  the  good  in- 
tentions of  the  defendant  In  making  sucli 
sale  was  no  defense,  and  was  not  to  be  con- 
sidered by  the  jury  as  such. 

We  are  of  opinion  that  this  action  on  the 
part  of  the  trial  court  had  the  effect  of  de- 
priving the  defendant  of  a  fair  and  impar- 
tial trial,  in  that,  where  a  sale  of  a  medicat- 
ed compound  is  charged,  the  defendant  has 
the  right  to  show  that  such  sale  comes  with- 
in the  exception  to  the  statute  against  sales 
of  medicated  compounds  for  beverage  pnr- 
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posea.  Sadi  was  the  boldlng  of  tbe  federal 
courts  before  the  enactment  of  our  prohibi- 
tory liquor  statute,  and,  in  the  opinion  of 
fhi?  conrt,  makes  clear  the  meaning  of  tbe 
exception  to  sales  of  medicated  compounds 
containing  more  than  one-half  of  1  per  cent. 
of  alcohol,  measured  by  volume,  and  capable 
of  being  used  as  a  beverage.  U.  S.  v.  Cal- 
houn (D.  C.)  39  Fed.  604;  U.  S.  v.  Stubble- 
field  (D.  G.)  40  Fed.  454 ;  U.  S.  t.  Bray  (D.  C.) 
U3  Fed.  100& 

Other  grounds  of  alleged  error  are  urged 
as  suflBcient  to  reverse  this  Judgment,  but  we 
deem  it  unnecessary  to  consider  them,  In 
Tlew  of  the  disposition  made  of  the  appeal. 

For  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  to  the  trial 
court  for  further  proceedings  not  inconslst- 
oit  witb  this  opinion. 


ORR  V.  STATE.    (No.  A-3884.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  15. 1922.) 

(SvtlaiMt  by  the  ComtL) 

1.  Wttnesset  (6=9370(1)— Aeoaaed  on  eross-ex- 
amlnlng  protecating  witness  may  show  malios 
■rowing  out  of  oollateral  matters. 

The  accused,  on  crosa-ezamination  of  the 
prosecuting  witness,  may  show,  if  he  can,  the 
malice  and  ill  feeling  of  the  witness  growtug 
out  of  collateral  matters. 

2.  Criminal  law  ®=> 1 1 34 (I)— Where  evidenes  Is 
conflioting  and  of  doubtfol  probative  force, 
tbe  court  will  consider  oarefutly  other  lr> 
regularities. 

Where  the  evidence  supporting  the  convic- 
tion is  conflicting  and  of  doubtful  probative 
force,  this  court  will  the  more  carefully  consider 
other  irregularities  at  the  trial  which,  in  the 
abstract,  may  not  ordinarily  be  prejudicial,  in 
order  to  ascertain  from  a  consideration  of  the 
whole  record  whether  the  defendant  in  fact  had 
a  fair  trial. 

Appeal  from  County  Court,  Coal  County; 
F.  W.  Saunders,  Judge. 

Ruth  Orr  was  convicted  of  vlolatins  .the 
prohibitory  laws  of  this  state  and  sentenced 
to  30  days  In  the  county  Jail  and  to  pay.  a 
fine  of  $50,  and  she  appeals.  Reversed  and 
remanded. 

O.  H.  Thraadglll,  of  Coalgate,  for  plaintiff 
in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  K.  L.  Ful- 
ton, Asat.  Atty.  Oen.,  for  the  State. 

BBSSFT,  X  Ruth  Orr  was  by  informa- 
tion filed  In  the  county  conrt  of  Oal  coun- 
ty, April  20, 1020,  charged  with  violating  the 
l^rohlbitory  laws  of  this  state  on  Mlarch  19, 
1920,  by  selling  to  G,  B.  Mathews  a  half 
Idnt  of  whisky.    At  the  trial  a  B.  Mathews 
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and  Shell  Quinton,  the  (»ly  witnesses  for 
the  state,  testified  that  they  purchased  a 
pint  of  whisky  from' the  accused  at  her  resi- 
dence In  Coalgate  late  in  the  afternoon  of 
the  day  last  mentioned.  Mathews  testified 
that  it  was  corn  or  white  whisky,  delivered 
to  him  In  a  pint  bottle  with  a  glass  stopper, 
for  which  he  paid  the  accused  woman  four 
silver  dollars  and  two  half  dollars.  Quinton 
testified  that  it  was  red  whisky,  not  com 
whisky,  delivered  In  a  pint  botde  with  a 
cork  8topi)er,  and  that  Mathews  paid  for  It 
with  a  five  dollar  bUl.  Mathews  admitted 
that  he  had  been  drinking  some  before  be 
went  to  Ruth's  house,  and  both  witnesses 
were  placed  in  Jail  that  night  for  being 
drunk  and  disorderly. 

The  accused  woman  testified  that  she  was 
not  at  home  that  afternoon,  and  that  her 
sick  mother  was  the  only  person  present  at 
her  home  that  aftemocm;  that  the  mother 
reported  that  two  men  had  been  there  that 
afternoon;  she  denied  that  she  sold  these 
men,  or  any  men,  any  whisky.  Mathews 
was  Impeached  by  several  witnesses  for  the 
accused,  to  the  effect  that  his  reputation 
for  truth  and  veracity  was  bad.  One  of  the 
impeaching  witnesses  testified  that  Mathews 
was  not  normal  mentally  and  was  a  kind 
of  moral  degenerate,  and  a  frequent  violator 
of  the  law.  Quinton  was  a  friend  of  Math- 
ews and  not  well  known,'  and  had  no  repu- 
tation, one  way  or  another. 

[1]  An  effort  was  made  to  show  that  the 
prosecuting  witness,  Mathews,  was  suspected 
of  stealing  some  Jewelry  belonging  to  the 
accused  woman  while  at  her  house  In  her 
absence,  for  which  a  search  warrant  had 
been  issued.  One  of  the  errors  complained 
of  is  that  tbe  accused  was  not  permitted  to 
show  fully  the  malice  and  lU  feeling  of  Math- 
ews towards  her,  growing  out  of  this  Jew- 
elry theft.  On  cross-examination  of  com- 
plaining witness,  Mathews,  the  following  ap- 
pears: 

Q.  Didn't  Ruth  send  ofBcers  to  Centrahoma 
and  have  you  brought  back  here  and  put  in  jail 
the  next  day?    A.  No,  sir;    not  then. 

Q.  Was  it  the  next  day  or  after? 

Mr.  Holland:  The  state  objects  to  that  be- 
cause it  is  incompetent,  irrelevant,  and  imma- 
terial. 

The  Court:   Objection  sustained. 

Q.  What  did  she  send  for  yon  for? 

Mr.  Holland:  The  state  objects  because  it  is 
incompetent,  irrelevant,  and  immaterial. 

Tbe  Court:  Objection  sustained. 

Q.  I  will  ask  yon  if  it  is  not  a  fact  that  after 
you  were  over  at  the  place  where  this  woman 
lives,  on  or  about  the  10th  of  March,  she  didn't 
charge  yon  with  stealing  some  jewelry  and  send 
that  same  night  after  yon  were  over  there,  send 
to  Centrahoma  and  have  yon  brought  back  to 
Coalgate? 

Mr.  Holland:  The  state  objects  because  it  is 
incompetent,  irrelevant,  and  immateriaL 

The  Court:   Objection  sustained. 
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The  accnsed  herself  attempted  to  explain 
this  Incident  as  follows: 

Q.  Did  you  have  any  trouble  with  Charlie 
Mathews  about  that  time?    A.  I  did. 

Q.  Tell  the  court  what  it  was. 

Mr.  Holland:  The  state  objects  to  that  be- 
cause it  is  incompetent,  irrelevant,  and  imma- 
terial. 

The  Court:    Objection  overruled. 

Q.  What  trouble  did  you  have  with  him?  A. 
He  stole  a  pin  of  mine. 

Q.  Here  is  the  question  I  want  to  get  at: 
What  did  you  do  to  him?  Did  yon  have  trouble 
with  the  witness? 

Mr.  Holland:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial. 

The  Court:   Objection  sustained. 

Mr.  Threadgill:  Defendant  excepts.  Defend- 
ant offers  to  prove  by  this  witness  that  she  had 
a  warrant  issued  to  search  and  arrest  the 
defendaot,  believing  that  he  had  taken  a  piece 
of  jewelry  that  belonged  to  her. 

(No  ruling  by  the  court) 

It  Is  well  settled  that  the  ill  wUl  of  a 
witness  towards  the  accused  may  be  shown 
on  cross-examination,  as  evidence  of  bias, 
affecting  the  credibility  of  the  witness.  A 
denial  of  this  right  is  asually  prejudicial. 
Th«  accused  had  a  right  to  show.  If  she 
could,  that  the  prosecuting  witness  was  giv- 
ing testimony  with  malicious  motives.  Hen- 
ry V.  State,  6  Okl.  Cr.  432,  119  Pac.  278; 
Spear  v.  States  7  OkL  Cr.  379,  123  Pac.  852; 
25  R.  C.  L.  613-«15. 

AUhough  no  exceptions  were  taken  to  In- 
struction No.  5,  relating  to  presumption  of 
innocence  and  reasonable  doubt,  this  instruc- 
tion is  fundamentally  wrong  and  meaning- 
less. 

In  the  motion  for  a  new  trial  it  was  urged 
that  one  Neal  Win  field,  who  had  moved  away 
and  whose  wherealiouts  had  not  been  dis- 
covered, would  testify  that  he  was  with 
Mathews  when  he  went  to  defendant's  prem- 
ises at  the  ttmel  charged,  and  that  Shell 
Quinton  was  not  present,  and  that  Mathews 
bought  no  whisky  there.  The  testimony  of 
Wlnfleld  alone  might  have  convinced  a  jury 
that  the  defendant  was  not  guilty.  Whether 
due  diligence  was  made  to  procure  the  at- 
tendance of  this  witness  does  not  fully  ap- 
pear. 

[2]  From  the  fact  that  the  prosecuting 
witness  was  impeached  in  positive  terms, 
considered  in  connection  with  the  showing 
made,  indicating  malice  on  the  part  fo  the 
prosecuting  witness,  and  with  the  ambigu- 
ous Instruction  given  and  the  showing  made 
of  newly  discovered  evidence,  we  are  led 
to  l>elieve  that  the  jury  may  have  been  in- 
fluenced in  some  extraneous  manner  to  bring 
In  the  verdict  they  did,  and  we  feel  that,  un- 
der all  the  circumstances  In  this  case,  this 
woman  should  not  be)  deprived  of  her  liberty 


on  the  unsupported,  confiictlnK  testimony  of 
witnesses  of  this  character. 
The  cause  is  reversed  and  remanded. 

DOTLS,  P.  J.,  and  MATSON,  J.,  concur. 


GEORGE  V.  STATE.     (No.  A-3879.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  22,  1922.) 

(Byllalut  hp  Editorial  Btaff.) 
Criminal  law  «=s>l069(l)  —  Appeal  dIsmlssMi 
where  patitlon  In  error  with  casa-made  was 
not  filed  within  time  roquired  by  statute. 

Where  petition  in  error  with  case-made 
was  not  filed  within  six  months  after  rendition 
of  judgment,  as  required  in  felony  cases  by 
Kev.  havfB  1910,  J  5991,  the  Criminal  Court  of 
Appeals  did  not  acquire  jurisdiction,  and  will 
dismiss  the  appeal. 

Appeal  from  District  Court,  Tulsa  Coun- 
ty; Redmond  S.  Cole,  Judge. 

M.  F.  George  as  convicted  of  grand  lar- 
ceny, and  appeals.    Appeal  dismissed. 

John  Sykes,  of  Tulsa,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.     On  the  15tii  of  August, 

1919,  the  county  attorney  of  Tulsa  county 
filed  in  the  district  court  of  said  county  an 
Information  charging  this  defendant,  with 
another,  of  having  on  the  24th  of  April,  1919, 
stolen  a  Ford  automobile  In  said  county,  the 
property  of  one  F.  D.  Bruton. 

Thereafter,  on  the  26th  of  April,  1920,  the 
cause  came  on  for  trial  before  Hon.  Red- 
mond S.  Cole,  judge,  and  a  jury,  resulting 
in  a  verdict  of  guilty,  leaving  the  punish- 
ment to  the  court.  Thereafter,  on  the  4th 
day  of  May,  1920,  a  motion  for  new  trial 
was  overruled,  and  judgment  and  sentence 
rendered  on  the  conviction ;  the  defendant 
being  sentenced  to  a  term  of  imprisonment 
in  the  state  penitentiary  for  three  years. 

Thereafter,  on  the  5th  day  of  November, 

1920,  the  defendant  filed  in  this  court  his 
petition  In  error  with  case-made  attached. 

Section  5991,  Revised  Laws  1910,  provid- 
ing, the  time  within  which  appeals  must  be 
taken  in  criminal  cases,  in  part  provides: 

**In  felony  cases  .the  appeal  must  be  taken 
within  six  months  after  the  judgment  is  ren- 
dered." 

Judgment  having  t)een  rendered  in  this 
case  In  the  trial  court  on  the  4th  day  of  May, 
1920,  and  the  petition  tn  error  with  case- 
made  not  having  been  filed  in  this  court  un- 
til the  5th  day  of  November,  1920,  this  court 
never  acquired  Jurisdiction  of  the  apiieal, 
and  the  same  is  dismissed,  and  the  cause  re- 
manded to  the  trial  court,  with  directions  to 
enforce  the  judgment. 
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COULTER  V.  BARNES. 


COATES  y. 


(No.  1 0058.) 

(Supreme  dourt  of  Colorado.    April  3,  1922.) 

1.  Lib«l  and  siMder  <Ss>56( I)— Article  Im. 
pntlng  Insanity  Juttlfled  by  oommlsslon's  de- 
termination. 

An  alleged  Ubelons  artide,  bo  far  as  im- 
pnting  insanity  to  plaintiff,  was  justified  by  a 
lunacy  commission's  determination  on  a  bear- 
ing tbat  be  was  insane. 

2.  Libel  and  slander  ^ssSO— Assertion  that 
Cemmisslon  reoommitted  plaintiff  to  insane 
asylum  not  libel  per  se. 

Falsity  of  article  in  asserting  tbat  lunacy 
commission  recommitted  plaintiff  to  insane 
asylum,  whereas  it  only  found  him  insane,  is 
not  libel  iter  se. 

3.  Ubel  and  slander  «=>6(4)— Any  false  state- 
ment that  lunacy  commission's  flndlng  was 
final  not  libelous. 

Any  implication  from  article  that  lunacy 
commission's  finding  that  plaintiff  was  insane 
was  a  final  adjudication,  whereas  he  was  later 
declared  sane  by  a  jury,  was  not  libelous. 

4.  Libel  and  slander  •3=>89(l)— Where  libel 
Is  not  one  per  se^  allegation  of  special  dam- 
ages ■ecessary. 

Where  a  libel  ia  not  one  per  se,  plaintiff 
must  allege  special  damages. 

5.  Appeal  and  error  <S=>l06l  (2)— Dismissal  of 
action  not  prejudicial,  where  libel  was  not 
one  per  se  and  special  damages  were  not  al- 
leged. 

Dismissing  action  for  libel  was  not  preju- 
dicial error,  where  statement  was  not  libel  per 
se,  and  special  damages  were  not  alleged. 
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In  1918  there  was  an  Insanity  inquisition 
with  reference  to  the  plaintiff,  and  termi- 
nated In  a  Judgment  ordering  Ms  commit- 
ment to  the  insane  asylum.  He  was  there 
confined  for  several  months,  and  then  paroled 
and  given  In  charge  of  a  relative.  On  No- 
vember 21,  1919,  a  Innacy  commission,  which 
was  appointed  upon  plaintlfTs  petition  there- 
for, determined  that  plaintiff  was  not  re- 
stored to  reason,  but  was  then  inSane  and 
was  subject  to  the  order  of  commitment  en- 
tered as  a  result  of  the  original  adjudication. 

[1]  So  for  as  the  published  article,  alleged 
to  be  libelous,  imputes  Insanity  to  plaintiff, 
if  It  does  so  at  all,  it  is  justified  by  the  truth, 
since  thei'e  was,  in  tact,  a  hearing  before  a 
lunacy  commission,  Itnd  the  commission  de- 
termined that  plaintiff  was  Insane. 

[2,  3]  The  falsity  of  the  article  lies  in  its 
assertion  that  the  commission  recommitted 
plaintiff  to  the  Insane  asylum,  and  this  is  not 
libel  per  se.  It  does  not  falsely  impute  in- 
sanity. Plaintiff  Insists  that  the  article  im- 
plies that  there  was  a  final  adjudication,  and 
is  false  for  the  reason  that  he  was  later  de- 
clared sane  by  a  jury.  If  so,  it  still  was  not. 
libelous  per  ee.  It  Is  not  appar«it  that  plain- 
tiff would  be  libeled  by  a  statement  to  the 
effect  that  the  lunacy  commission's  finding 
was  final. 

'  [4,  C]  Where  the  libel  is  not  one  per  se,  the 
plaintiff  must  allege  special  damages.  25 
Cyc.  4M.  In  the  Instant  case  no  special  dam- 
ages are  alleged,  and  for  that  reason  there 
was  no  prejudicial  error  in  dismissing  the 
airtlon. 

The  judgment  is  affirmed. 


Department  1. 

Error  to  District  Court,  Larimer  County; 
George  H.  Bradfleld,  Judge. 

Action  by  Howard  M.  Coulter  against  A. 
W.  Barnes.  Action  dismissed  and  plaintiff 
brings  error.    Affirmed. 

O.  A.  Erdman,  of  Denver,  for  plaintiff  in 
error. 

Ab  H.  Romans,  of  Loveland,  and  Paul  W. 
liee  and  George  H.  Shaw,  both  of  Ft  Collins, 
for  defendant  In  error. 

ALLEN,  J.  This  is  an  action  for  damages 
for  libel.  The  cause  was  dismissed,  follow- 
ing the  sustaining  of  a  demurrer  to  the  rep- 
lication, and  plaintiff  brings  the  cause  here 
for  review. 

The  facts  admitted  In  the  pleadings  are  as 
follows:  The  defendant  is  the  pubUsber  of 
a  newspaper.  On  November  21, 1919,  he  pub- 
lished. In  his  newspaper,  the  following  ar- 
ticle of  and  concerning  the  plaintiff: 

"Howard  Coulter  Sent  Back  to  Asylum. 
*At  a  bearing  in  Fort  Collins  today,  before  a 
Innacy  commission,  Howard  Coulter  was  re- 
committed to  the  State  Asylum  for  Insane  at 
Fneblo.  Dr.  Delehanty,  an  expert  alienist,  was 
called  in  to  assist  in  the  examination." 


TELLER,   J.,    sitting   for   SCOTT,   0.  J., 
and  WHITFORD,  J.,  concur. 


(71  Colo.  241) 

COATES  et  al.  V.  BOARD  OF  COM'RS  OF 
PROWERS  COUNTY  et  al.    (No.  10050.) 

(Supreme  Court  of  Colorado.    April  8,  1922.) 

1.  Drains  ^=9 IS— Only  lands  benefited  should 
be  Included  In  district 

The  drainage  act  does  not  contemplate  the 
inclusion  within  a  drainage  district  of  lands  not 
benefited  by  the  drainage  system  and  the  in- 
clusion of  which  would  not  be  conducive  to  the 
public  welfare,  which  is  in  accordance  with  the 
general  rule  that  only  land  benefited  should  be 
included  in  the  district.    , 

2.  Drains  «=»I4(4)— Action  to  enjoin  Indu- 
slon  of  lands  in  district  held  not  a  oollateral 
but  a  direct  attack  on  organi2atlOB  proceed- 
ings. 

An  action  to  enjoin  the  county  commission- 
ers from  including  lands  of  plaintiffs  within  the 
district  because  the  uncontradicted  evidence 
showed  that  the  lands  would  not  be  benefited 
by  the  drainage  is  not  a  collateral  attack  on 
the  proceedings  for  organization  of  the  district. 
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bnt  is  the  most  direct  attack  which  the  land- 
owners  conld  make. 

Department  1. 

Error  to  District  Court,  Prowera  County; 
A.  F.  HoQenbeck,  Judge. 

Action  by  Howard  Coates  and  others 
against  the  Board  of  County  Commissioners 
of  Prowers  County  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed  and  remanded. 

Hillyer  ft  Einlcald.  of  Lamar,  for  plaintUFs 
In  error. 

Todd  ft  Underwood,  of  Lamar,  for  defend- 
ants in  error.  • 

ALLEN,  J.  This  is  a  suit  for  an  injunc- 
tion to  restrain  the  board  of  county  commis- 
sioners of  Prowers  county  from  including  the 
lands  of  the  plaintiffs  within  a  propose<l 
drainage  district  Other  relief,  consistent 
with  such  injunction,  Is  prayed  for.  A  ton- 
porary  injunction  was  denied.  The  cause 
was  dismissed,  following  the  sustaining  of  a 
demurrer  to  the  amended  complaint  upon  the 
ground  that  It  falls  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  plaln- 
tlfls  bring  the  cause  here  for  review. 

A  petition  for  the  organization  of  a  drain- 
age district  was  presented  to  the  board  of 
county  commissioners,  and  plaintiffs,  who  are 
owners  of  lands  within  the  boundaries  of 
the  proposed  district,  filed  petitions  for  the 
ezduslon  of  their  lands  from  the  district. 
The  board  denied  the  petitions  for  exclusion. 

From  the  allegations  of  the  amenderl  com- 
plaint, it  appears  that  the  proceedings  for 
the  organization  of  the  drainage  dlstrii  t  were 
carried  on  in  conformity  with  the  provisions 
of  the  Drainage  District  Act  of  1911  (chapter 
124,  p.  311,  S.  L.  1911),  and  were  regular  and 
valid  except  as  to  the  board's  refusal  to  ex- 
clude plaintiffs'  lands. 

The  amended  complaint  alleges  that  at 
the  hearing  before  the  board  of  county  com- 
missioners sworn  testimony  was  given  which 
clearly  established  the  fact  that  the  lands  in 
question  are  not  seeped,  are  cultivable,  use- 
ful and  fully  so,  and  would  not  be  lient'flted 
by  the  proposed  drainage  system,  and  that 
their  drainage  would  not  be  condudve  to 
the  public  health,  convenience,  utility,  or  wel- 
fare. It  is  further  alleged,  in  effect,  that  all 
this  evidence  was  and  remained  uncontra- 
dicted, and  that  the  action  of  the  board  in 
refusing  to  exclude  plaintiffs'  lands  constitut- 
ed a  gross  abuse  of  discretion. 

[1]  It  is  a  general  rule  that  only  land 
which  will  derive  a  benefit  from  the  improve- 
ment should  be  included  in  a  drainage  dis- 
trict Ifl  0.  J.  618;  9  R.  C.  L.  645.  Our 
drainage  act  (S.  L.  1911,  p.  311)  does  not  con- 
template the  Inclusion  within  a  drainage  dis- 
trict of  lands  which  would  not  be  benefited 
by  the  drainage  system,  and  the  inclusion  of 


which  would  not  be  condndve  to  ttae  public 
welfare. 

[2]  This  Is  not  a  collateral  attach  on  the 
proceedings  for  the  organization  of  a  drain- 
age district  but  is  the  most  direct,  as  well  as 
the  earliest,  attack  which  plaintlffB  could 
make.  Equity  may  relieve  from  the  action 
of  administrative  bodies  where  discretion 
has  been  abused.  A  cause  of  action  was  stat- 
ed in  the  amended  complaint  and  it  was 
error  to  sustain  the.  demurrer  thereto. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

TELLER,  J.,  Bitting  for  SCOTT,  C.  3^  and 
DBNISON,  J,  concur. 


(71  Colo.  219 

LOCKARD  et  al.  v.  PEOPLE  m  ral.  WEI8- 

BROD  et  al.     (No.  9992.) 

(Supreme  Court  of  Colorado.    March  6,  1922. 
Rehearing  Denied  April  8,  1922.) 

1.  Waters  and  water  coHrses  $=>225— Conmlt- 
tee  selected  to  pnbllsh  and  preeent  petitloa 
to  county  commissioners  for  organization  of 
Irrigation  district  held  aathorited  to  give  no- 
tice thereof. 

Under  Rev.  St  1908,  i  3441,  requiring  that 
a  petition  to  county  commissionera  for  organi- 
zation of  an  irrigation  district  be  published, 
together  with  notice  signed  by  a  committee  se- 
lected for  the  purpose,  ^ving  the  time  and 
place  of  presentment  thereof,  a  committee  ap- 
pointed "to  publish  this  petition  and  present 
same  to  the  board  of  county  commissionerB** 
authorized  the  committee  to  moke  a  sufficient 
publication  of  the  notice. 

2.  Waters  and  water  courses  «=>225— Notio* 
not  desoribing  lands,  published  In  eonnectlcMi 
with  petition  for  Irrigation  district  which 
does,  held  sufficient. 

Under  Rev.  St  1908,  S  8441,  requiring  that 
the  petition  to  the  county  commissioners  for 
an  irrigation  district  be  published,  together 
with  a  notice  signed  by  a  committee  selected 
for  that  purpose,  giving  the  time  and  place  of 
presentment  thereof,  though  the  notice  con- 
tained no  description  of  the  property  it  was 
.sufficient  where  it  was  published  hi  connection 
with  the  petition  which  fully  described  the 
lands. 

3.  Waters  and  water  conrses  4=»225— Netloe 
of  petition  for  Irrigation  district  held  prop- 
eriy  signed. 

Under  Rev.  St  1908,  |  3441,  requiring  that 
a  notice  of  a  petition  to  county  commissioners 
for  an  irrigation  district  shall  he  signed  by  a 
committee  selected  for  that  purpose,  a  notice 
stating  that  "the  undersigned  aa  the  commitiee 
duly  authorized  will  present"  etc.,  revealed 
the  capacity  which  the  signers  were  signinc 
and  it  was  not  material  in  wiuit  part  of  the 
notice  this  appeared. 
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4.  Waters  and  water  eoarsM  ®=s>225— Notloa 
held  properly  served  by  publloation  with  peti- 
tion for  Irrigation  district. 
Under  Rev.  St  190B,  {  3441,  proTidSng  that 
the  petition  to  the  county  commissioners  for 
an    irrigation    district   be   published,    together 
with  a  notice  giving  the  time  and  place  of  pre- 
sentment thereof,  where  notice  was  published 
in  same  newspaper  as  the  petition,  and  referred 
to  the  publication  of  the  petition,  and  the  an- 
swer stated  that  the  petition  was  published  in 
connection  with  the  notice,  it  was  sufficiently 
published  with  the  petition. 

Department  2. 

Error  to  District  Court,  Garfidd  County; 
Jobn  T.  Shumate,  Judge. 

Information  In  nature  of  quo  warranto  by 
the  People  of  the  State  of  Colorado,  on  the 
relation  of  George  Welsbrod  and  another, 
against  Ralph  W.  Lockard  and  others.  Ii"Yom 
an  order  sustaining  a  demurrer  to  defend- 
ants' answer,  they  bring  error.    Reversed. 

John  R.  Smith  and  h.  E.  Kenworthy.  both 
of  Denver,  for  plaintifCs  in  error. 

J.  G.  Schweigert,  H.  A.  Hicks,  and  John  L. 
Schweigert,  all  of  Denver,  for  defendant  in 
error. 

DBNISON,  J.  This  action  was  an  infor- 
mation in  the  nature  of  quo  warranto  to  try 
the  validity  of  the  organization  of  the  Di- 
vide Irrigation  district  in  Garfield  county. 
Respondents  demurred,  their  demurrer  was 
sustained,  the  case  was  reversed  by  the 
Court  of  Appeals,  and  that  decision  was  af- 
firmed by  this  court  Lockliard  et  al.  v. 
People,  65  Colo.  658,.  178  Pac.  565.  The  re- 
spondents then  answered,  setting  up  the  pro- 
ceedings for  the  organization  of  the  district 
A  demurrer  to  this  answer  was  sustained, 
and  the  case  Is  here  upon  the  question 
whether  that  decision  was  right. 

Rev.  St.  1908,  S  3441,  requires  the  publi- 
cation of  a  petition  to  the  county  commis- 
sioners— 

"together  with  a  notice  signed  b;  the  committee 
of  said  petitioners  selected  by  the  petition  for 
that  purpose  giving  the  time  and  place  of  the 
presentation  of  the  same  to  said  board  of 
county  commissioners." 

[1]  1.  It  is  claimed  that  the  notice  was  in- 
aufiSdent  because  the  petition  appointed  no 
committee  for  the  purpose  of  giving  the  no- 
tice, but  only  "to  publish  this  petition  and 
present  the  same  to  the  board  of  county  com- 
missioners." We  think  it  must  be  inferred 
that  the  committee  was  selected  to  give  the 
notice,  since  the  notice  and  petition  are  re- 
quired to  be  published  together.  It  is  un- 
reasonable to  suppose  they  were  authorized 
to  make  an  insufficient  publication,  but  rath- 
er to  do  all  things  necessary  to  make  it 
complete. 

^T\  2.  It  Is  said  that  the  notice  is  nddress- 


KETZLEB  945 

P.) 

ed  to  no  one,  and  from  its  terms,  there  be- 
ing no  description  of  any  property,  no  per- 
son could  be  advised  as  to  whether  or  not 
his  property  rights  In  lands  were  affecfed. 
But  the  notice  was  published  in  connection 
with  the  petition  which  described  the  lands 
fuUy. 

3.  It  is  said  the  notice  does  not  purport 
to  be  given  by  any  committee  authorized  to 
give  notice  or  to.  publish  it  The  notice  does 
purport  to  be  given  by  a  committee  duly  au- 
thorized to  give  it  and  publish  it 

[3]  4.  It  is  said  that  the  notice' Is  not 
signed  by  its  signers  in  any  official  capacity 
as  a  committee  or  at  all.  Such  is  not  the 
case.  It  says  that  "the  undersigned  as  the 
committee  duly  authorized  will  present,"  etc. 
This  shows  the  capacity  in  which  the  sign- 
ers were  acting,  and  it  is  not  material  in 
what  part  of  the  notice  this  appears. 

[4]  5.  It  is  said  the  petition  was  publish- 
ed separately  from  the  notice  and  should 
have  been  published  with  it,  and  that  the 
notice  shows  this  on  its  face.  It  is  true 
that  the  notice  is  capable  of  that  construc- 
tion. It  states  that  the  petition  is  "now  be- 
ing published  in  full  in  this  paper,  •  •  •( 
separately  from  this  notice,  and  to  which 
reference  is  hereby  made."  This  statement 
however,  may  be  construed  to  mean  that  the 
petition  and  notice  were  separate  instru- 
ments, and  not  that  they  were  published  in 
separate  parts  of  the  paper.  The  answer 
itself  says  that  the  petition  was  published 
"in  connection  with"  the  notice.  This  is  a 
statement  of  fact,  with  which  the  notice 
construed  as  above  agrees,  and  we  ought, 
therefore,  so  to  construe  It. 

Our  conclusion  is  that  the  answer  was 
good,  and  that  the  demurrer  should  have 
been  overruled. 

Judgment  reversed. 

TELLER,  Acting  0.  J.,  and  WHITFORD, 
J.,  concur. 


(71  Colo.  2W) 

P'EPPERS  et  al.  V.  METZLER.    (No.  10005.) 
(Supreme  Court  of  Colorado.    April  3,  19St2.) 

i.  Pleading  <&=»I46— Counterclaims  are  tested 
by  same  rules  as  complaints  in  determinlpg 
consistency. 
Counterclaims,  in  so  far  as  compatibility 

and  consistency  are  concerned,  are  to  be  tested 

by  the  same  rules  as  those  by  which  complaints 

are  tested. 

2.  Pleading     <S=3369(l)  —  Separate     counter- 

claims  for  rescission  for  fraud  and  for  breach 

of  warranty  are  Inconsistent,  and  election  I* 

necessary. 

The  remedies  of  rescission  of  a  contract  of 

sale  for  the  seller's  fraudulent  representations 

and   of   damages   for   breach   of   the    seller's 

warranty  are,  as  a  matter  of  law,  inconsistent. 
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and,  wliere  separate  counterdaims  allegin? 
such  incousisteot  remedies  are  based  on  the 
same  facts,  the  defendant  should  be  required 
to  elect  as  to  the  cause  of  counterclaim  upon 
which  he  would  rely. 

3.  Sales  ®=>442(5)— Loss  of  crops  Is  too  speo- 
ulative  to  be  recovered  for  breach  of  war- 
ranty of  tractor  and  plow. 

The  value  of  such  crops  as  the  Jury  be- 
lieves from  the  evidence  the  buyer  intended  to 
raise  and  would  in  fact  have'  raised  and  mar- 
keted is  too  remote  and  speculative  to  be  al- 
lowed «8  damages  for  breach  of  warranty  in 
the  sale  of  a  tractor  and  plow. 

4.  Sales  «s»442(l)— Apprehended  damages 
which  are  purely  conjectural  are  not  recov- 
erable. 

The  damages  recoverable  for  breach  of 
warranty  of  goods  sold  are  only  those  shown 
to  have  been  the  direct  and  proximate  result 
of  the  breach,  and  merely  apprehended  dam- 
ages which  are  in  their  very  nature  conjectural 
should  be  excluded  from  consideration. 

Bn  Banc 

Error  to  Dlatrict  Court,  Weld  County; 
George  H.  Bradfleld,  Judge. 

Action  by  R.  C.  Peppers  and  another,  co- 
partners doing  business  as  the  R.  0.  Peppers 
Company,  against  F.  A.  Metzler.  Judgment 
for  defendant  on  bis  counterclaim,  and  plaln- 
tUTs  bring  error.    Reversed  and  remanded. 

Louis  B.  Reed  and  Mr.  Arthur  E.  Healey, 
both  of  Greeley,  for  plaintiffs  in  error. 

Elbert  C.  Smith,  of  Greeley,  for  defendant 
in  error. 

BAII/ET,  3.  Suit  was  by  R.  C.  Peppers 
and  Clyde  S.  Peppers,  copartners,  doing  busi- 
ness as  R.  C.  Peppers  Company,  against  P.  A. 
Metzler,  to  recover  upon  two  promissory 
notes,  each  for  $300.00,  given  by  Metzler  to 
the  company  in  part  payment  for  a  tractor 
and  plow.  The  case  was  tried  to  a  jury. 
Verdict  was  for  defendant  for  cancellation  of 
the  two  notes,  for  recovery  of  $600.00  already 
paid  by  Metzler  on  the  purchase  price,  and 
for  $1,000.00  damage  for  loss  of  crops,  with 
Judgment  accordingly.  Plaintiffs  bring  ttie 
record  here  for  review. 

The  complaint  contained  two  separate  caus- 
es of  action,  each  on  one  of  the  promissory 
notes.  The  answer  contained  a  general  deni- 
al, and  also  affirmative  defenses  of  failure  of 
consideration,  breach  of  warranty  and  fraud- 
ulent representations.  Originally  the  answer 
also  contained  three  distinct  and  separate 
counterclaims,  one  arising  out  of  alleged 
breach  of  warranty,  another  for  misrepresen- 
tation and  fraud,  and  the  third  for  failure  of 
consideration,  resulting  from  the  averred 
breach  and  fraudulent  representations. 

Before  trial  plaintilTs  moved  that  defend- 
ant be  required  to  elect  upon  which  counter- 
claim he  would  rely.  This  motion  was  over- 
ruled, and  error  is  assigned  thereon.   Defend- 


ants were  then  permitted,  over  the  objection 
of  plaintiffs,  to  strike  from  each  of  the  three 
counterclaims  the  words  "further  answer 
and."  Error  is  also  predicated  upon  this  rul- 
ing. The  third  assignment  is  based  upon  the 
alleged  improper  admission  of  testimony  of- 
fered by  defendant  as  to  damages  under  his 
several  counterclaims.  Certain  instructions 
given  on  the  measure  of  damages  are  also 
said  to  have  been  conflicting,  erroneous  and 
prejudicial. 

[1]  The  flrst  question  Is  whether  the  sever- 
al counterclaims  are  as  matter  of  law  predi- 
cated upon  inconsistent  and  incompatible 
causes  of  action.  A  counterclaim.  In  so  far 
as  its  compatibility  and  consistency  be  con- 
cerned, is  a  complaint  to  be  tested  as  to  this 
question  by  the  same  rules  as  complaints  are 
tested.    Pomeroy's  Remedies,  {  T53. 

[21  The  several  counterclaims  are  upon  a 
single  set  of  facts,  which  may  not  be  counted 
upon  to  support  a  cause  of  action  for  breach 
of  warranty,  and  at  the  same  time  one  for 
rescission  because  of  misrepresentation  and 
fraud.  A  breach  of  warranty  sounds  in  con- 
tract, a  fraud  In  tort.  To  sue  for  damages 
and  rescission  for  misrepresentations  is  a  de- 
nial of  the  contract ;  to  sue  for  damages  for 
a  breach  of  warranty  Is  an  affirmation  there- 
of. Upon  the  same  facts  the  two  cannot  stand 
together.  They  are  as  matter  of  law  incon- 
sistent and  conflicting  causes  and  are  not 
properly  joined.  The  rule  upon  this  subject 
Is  concisely  stated  In  20  O.  J.  14,  to  wit: 

"A  remedy  based  on  the  theory  of  the  affirm- 
ance of  a  contract  or  other  transaction  is  in- 
consistent  with  a  remedy  arising  out  of  the 
same  facts  and  based  on  the  theory  of  its  dis- 
a£5rmance  or  rescission,  so  that  the  election  of 
either  is  an  abandonment  of  the  other." 

The  record  shows  that  the  counterclaims  of 
defendant  rest  upon  fraudulent  representa- 
tions and  upon  a  breach  of  warranty  through 
failure  of  the  implements  to  do  the  work  for 
which  warranted.  If  defendant  seeks  recov- 
ery upon  fraud,  as  alleged,  then  he  might  re- 
coup damages  in  an  action  brought  by  the 
plaintiffs  for  the  purchase  price;  if  upon 
breach  of  warranty  he  likewise  may  recoup 
in  sudi  action  damages  arising  from  such 
breach.  In  either  case  the  measure  of  dam- 
ages would  be  the  difference  between  the  ac- 
tual value  of  the  subject  of  sale,  and  the  val- 
ue it  would  have  had  at  that  time.  If  it  had 
then  corresponded  to  the  warranty,  or  had 
the  representations  been  true.  • 

Defendant  sought  to  rescind  the  contract 
because  of  fraud  and  to  recover  damages,  and 
also  at  the  same  time  to  affirm  the  contract 
and  recover  damages  for  a  breach.  Manifest- 
ly he  should  have  been  required  to  elect  upon 
which  cause  he  would  rely,  and  the  failiwe 
of  the  court  to  so  direct  is  reversible  error. 
Had  defendant  been  able  to  prove  ei'ther  of 
the  affirmative  defenses  set  up  he  could  have 
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recouped  whatever  damages  he  could  have 
Bhown  he  bad  thereby  suffered. 

[S]  The  court  Instructed  the  Jury  If  they 
found  for  defendant  to  award  him  such  dam- 
ages as  would  compensate  him  for  the  loss  of 
the  use  of  his  land  for  the  season,  being  the 
value,  as  the  court  held,  of  such  crops  as  the 
Jury  believed  from  the  evidence  defendant  in- 
tended to  raise  and  would  have  In  fact  plant- 
ed, harvested  and  marketed.  Upon  no  theory 
were  such  supposed  damages  proper  for  cou- 
slderatlon.  They  are  too  remote  and  specn- 
lative. 

[41  Since  the  Judgment  must  be  reversed 
It  ought  to  be  carefully  borne  In  mind  by  the 
trial   court    that   damages   are   recoverable 


4.  Principal  and  agent  ^=9173(1)— Burden  of 
proving  ratlfloatlon  Is  on  party  asserting  It. 

The  burden  of  proving  the  ratification  of  an 
agent's  nnaathorized  acts  rests  «n  the  party 
asserting  it. 

5.  Principal  and  agent  $=» 1 72— Principal  oan- 
not  ratify  portion  of  unaathorlzed  contract 
and  dlsafflrm  the  rest. 

A  principal  may  not  affirm  a  portion  of  an 
nnauthorized  contract  and  disaffirm  the  re- 
mainder. 

En  Banc 

Error  to  District  Court,  Tuma  County; 
Tj.  C.  Stephenson,  Judge. 

Action  by  the  National  Bank  of  Wray,  a 


herein  onlv  when  shown  by  the  proofs  to  have   corporation    against  J.  W.  WUdman     Judg- 

been  the  direct  and  proximate  result  of  the  =»««*  '"J  defendant,  and  plaintiff  brings. er- 

faUure  of  plaintiffs  to  comply  with  the  terms  ;  '<>*■•    Afflrroed. 

of  their  contract    Merely  apprehended  dam-  i     B.  B.  Simmons,  of  Wray,  and  William  H. 

ages,  such  as  are  In  their  very  natnre  purely  |  Gabbert,  of  Penver,  for  plaintiff  In  error. 

conjectural,  should  be  rigidly  excluded  from  ;     M.  M.  Bulkeley,  of  Wray,  tor  defendant  In 

consideration.  ',  error. 

The  Judgment  Is  reversed  and  the  cause  re- 1 

manded  for  further  proeeedines  In  harmony       BURKE,  J.    Defendant  In  «ror  executed 

with  the  views  herein  expressed.  ^^  note  for  $600  secured  by  chattel  mort- 

Judgment  reversed  and  cause  remanded.        ^age  on  certain  com.    This  note  was  owned 

by  ofae  Simmons,  who  assigned  it  to  plain- 
tiff In  error  as  collateral.  The  bank  sought 
to  replevin  the  corn.  Defendant,  alleging 
accord  and  satisfaction,  prevailed  herein, 
and  plaintiff  brings  error. 

[1]  Upon  sufficient  evidence  the  trial  court 
found  that  Simmons  settled  with  defendant 
for  three  horses  and  a  certain  assignment  of 
Interest  In  an  estate.  Credit  was  given  by 
the  bank  for  the  horses,  but  Is  refused  for 
the  assignment.  Defendant  contends  that  at 
the  time  of  his  settlement  with  Simmons  h« 
had  no  notice  of  the  bank's  interest,  and  that 
Simmons  dealt  with  him  as  owner.  On  these 
questions  the  evidence  is  conflicting.  The 
trial  court  accepted  defendant's  version,  and 
we  are  bound  thereby. 

[2]  The  testimony  shows  that  the  credit 
given  Simmons  by  the  bank  was  not  condi- 
tioned on  the  collateral;  that  Simmons  was 
looking  after  the  note,  and  started  the  pres- 
ent suit  without  directions  from  plaintiff; 
that  the  bank  gave  the  matter  no  particular 
attention,  and  sent  no  notice  to  defendant; 
that  Simmons  sent  a  man  for  the  horses 
with  a  written  order  referring  to  them  as 
"the  horses  I  purchased" ;  that  no  communi- 
cation passed  between  defendant  and  the 
bank;  that  the  bank  gave  credit  for  the 
horses  according  to  Simmons'  contract;  that 
three  days  prior  to  .the  bringing  of  this  suit 
the  bank  wrote  one  Martin,  a  constable,  con- 
cerning the  corn  in  question,  and  transmitted 
to  him  certain  Instructions  relating  thereto 
which  it  represented  to  be  the  instructions  of 
Simmons.  Defendant  contends  that  Sim- 
mons had  full  authority  from  the  bank  to 
settle  the  note  as  owner,  and  we  think  this 
evidence  supports  that  contention. 


(Jl  Colo.  247) 

NATIONAL  BANK  OF  WRAY  V.  WILDMAN. 
(No.  10106.) 

(Supreme  Court  of  Colorado.    April  8,  1022.) 

1.  Appeal  and  error  «=>IOI  I  (I)— Trial  oourfs 
findings  on  conflicting  evidence  are  binding. 

Findings  by  the  trial  court  on  issues  as  to 
which  the  evidence  is  conflicting  are  binding  on 
the  Supreme  Ourt. 

2.  Principal  and  agent  ^=3l23(3)  —  Evidence 
held  to  sustain  finding   payee  had  authority 

-from  transferee  to  settle. 

In  an  action  by  the  indorsee  of  a  note 
against  the  maker,  where  the  maker  defended 
on  the  groand  of  accord  and  satisfaction,  evi- 
dence that  the  indorsee  took  the  note  as  col- 
lateral security,  tiiat  settlement  was  made  by 
the  payee  withont  the  maker  having  an;  notice 
of  the  transfer,  and  that  part  of  the  property 
received  by  the  payee  was  credited  on  the  note 
held  sufficient  to  sustain  a  finding  that  the 
payee  bad  authority  from  the  indorsee  to  make 
the  settlement. 

3.  Prindpai  and  agent  «=3 1 72— Principal  M* 
captlnfl  part  of  benefits  of  unauthorized  act  of 
agent  without  Inquiry  is  bound. 

Where  the  payee  of  a  note  was  not  au- 
thorized by  the  transferee  to  make  a  settle- 
ment with  the  maker,  but  the  transferee  re- 
ceived and  credited  on  the  note  a  part  of  the 
property  given  for  the  settlement  without  mak- 
ing any  inqoiry  as  to  the  details  of  the  set- 
tlement under  which  such  property  was  given, 
it  thereby  ratified  the  entire  settlement.  J 
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[3]  Assuming  that  Simmons  acted  wltbont 
authority,  knowledge  that  he  had  dcHie  so 
was  brought  home  to  plaintiff.  If  it  knew 
the  fall  extent  of  that  action,  it  has  ratified. 
If  it  knew  only  of  the  amount  agreed  upon 
for  the  horses,  accepted  the  contract  as  far 
as  apprised  thereof,  and  made  no  effort  to 
acquaint  itself  with  the  details,  it  Is  bound. 

[4)  The  burden  of  proving  ratification  of 
an  agent's  unauthorized  acts  rests  on  the 
party  asserting  it.  As  a  general  rule,  when 
such  ratification  is  alleged  there  must  be 
proof  that  the  details  of  the  transaction  were 
brought  home  to  the  principal.  Where,  how- 
ever, an  agent  makes  an  unauthorized  con- 
tract, and  knowledge  that  he  has  dtme  so 
is  brought  home  to  his  principal,  who  there- 
tipon  ratifies  a  portion  of  the  contract  and 
accepts  the  proceeds  thereof,  the  burden  rests 
upon  the  principal  to  show  that  he  had  no 
knowledge  of  the  unratified  portion,  and 
that  such  lack  of  knowledge  was  not  due 
to  want  of  diligence. 

fS]  A  principal  may  not  afl3rm  a  portion 
of  an  unauthorized  contract  and  disaffirm 
the  remainder. 

"For  the  application  of  this  rule  it  ht  not 
necessary  to  show  that  the  principal,  who  takes 
advantage  of  an  unauthorized  contract  by  his 
agent,  had  knowledge  of  all  the  terms  and  con- 
ditions entering  into  it."  Moyers  v.  Fogarty, 
140  Iowa,  701,  711,  110  N.  W.  159,  163. 

"In  adopting  the  unauthorized  conduct  of  its 
agent,  the  plaintiff  was  obliged  to  inquire  and 
ascertain  the  foil  extent  of  it  or  be  bound  in 
the  same  manner  as  if  it  had  done  so."  Ault- 
man  Threshing  &  Engine  Co.  t.  Knoll,  71  Kan. 
100,  115,  79  Pac.  1074,  1076. 

None  of  the  Colorado  cases  cited  and  re- 
lied upon  by  plaintUt  in  error  involve  this 
question. 

Here  the  unauthorized  contract  was  es- 
tablished; the  fiict  that  some  such  contract 
had  been  made  was  brought  home  to  the 
principal.  A  portion  thereof  was  made 
known  in  detail  to,  and  ratified  by,  the  prin- 
cipal, an<f  there  is  no  evidence  that  the 
principal  did  not  know  the  full  details  there- 
of, or  that  it  made  any  effort  to  ascertain 
it.  Hence  the  principal  was  properly  held 
to  have  ratified. 

The  Judgment  is  affirmed. 

SCOTT,  C.  J.,  not  participating. 
TELLER,  J„  Acting  Chief  JusticA 


(71  Colo.  245) 
DOWN£R  V.  BERMINGHAM.     (No.  10067.) 

(Supreme  Court  of  Colorado.    April  ft,  1922.) 

Names  €=> 1 6(2)— Doctrine  of  idem  senaas  ap- 
plies to  record  of  chattel  mortgage. 
The   doctrine   of   idem    sooans   applies   to 
records,  and  the  record  of  a  chattel  mortgage 


given  by  "Thomas  F.  Bermlngham"  is  con- 
structive notice  to  a  subsequent  creditor  of  one 
given  by  'Thomas  F.  Birmingham." 

En  Banc 

Error  to  District  Court,  City  and  County 
of  Denver;  Julian  H.  Moore,  Judge. 

Replevin  by  Rose  E.  Berminsham  against 
Frank  M.  Downer.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.   Affirmed. 

Charles  E.  Friend,  of  Denvor,  for  plaintiff 
in  error. 

H.  E.  Lutbe,  of  Denver,  for  defeadant  In 
error. 

ALLEN,  J.  This  la  an  action  in  replevin. 
The  plaintiff  sues  as  mortgagee  under  a  chat- 
tel mortgage  of  the  property  sought  to  be 
replevied,  and  relies  on  the  mortgage.  The 
defendant  is  the  ex  officio  sheriff  of  the  city 
and  county  of  Denver,  but  the  action  is  de- 
fended for  a  Judgment  creditor,  at  whose  in- 
stance the  defendant  levied  eiecntlon  ngain-^t 
the  property.  There  was  a  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  brings  the 
cause  here  for  review. 

The  plaintiff's  chattel  mortgage  was  re- 
corded prior  to  the  inception  of  the  lien  of 
the  Judgment  creditor.  The  mortgage,  and 
the  record  thereof,  gives  the  name  of  the 
mortgagor  as  "Thomas  F.  Bermlngham."  De- 
fendant contends^  In  effect,  that  the  mortgage 
is  invalid,  and  its  record  is  not  constructive 
notice,  as  to  him,  because  the  real  name  of 
the  mortgagor,  being  the  same  person  aa  the 
Judgment  debtor,  Is  "Thcanas  F.  Birming- 
ham." Defendant  admits  having  knowledge 
of  the  record  of  the  chattel  mor.^uge  in 
question  after  making  an  examination  of  the 
records  of  the  county  clerk  and  recorder, 
and  there  is  no  claim  of  having  been  misled 
by  reason  of  the  substitution  of  an  "e"  for  an 
"1"  In  the  mortgagor's  name.  There  is  a 
conflict  in  the  evidence  as  to .  whether  the 
second  letter  in  the  mortgagor's  name  is  an 
"e"  or  an  "i,"  but  this  is  not  a  material 
issue.  "Bermlngham''  and  "Birmingham," 
from  all  that  appears  in  the  record,  are  one 
and  the  same  name;  but.  If  different  names, 
then  they  must  be  regarded  one  and  the  same 
under  the  rule  of  Idem  sonans. 

A  record  of  a  mortgage  given  by  Thomas 
F.  Bermlngham  is  constructive  notice  of  one 
given  by  Thomas  F.  Birmingham.  A  part.v 
does  not  have  his  record  rendered  a  nullity 
simply  because  he,  or  another  xiarty  to  the 
instrument  or  proceeding,  has  missp^ed  a 
surname  in  some  manner  not  clearly  mislead- 
ing. The  validity  of  records  and  their  effect 
as  to  giving  constructive  notice  do  not  de- 
pend on  accurate  spelling.  In  Jenny  v.  Zdm- 
der,  101  Pa.  296,  the  substitution  of  "t"  for 
"d"  In  Zehnder's  surname  was  not  considered 
to  be  a  fatal  error.  The  doctrine  of  Idem 
sonans  applies  to  records.  Bloomer  v.  Crist- 
ler,  22  Colo.  App.  238,  123  Pac.  966.    l^is 
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being  true,  the  chattel  mortgage  in  question 
was  valid,  and  Its  record  was  constructive 
notice  as  to  the  Jndgment  creditor. 

The  defendant,  In  his  answer,  also  attack- 
ed the  chattel  mortgage  as  a  fraudulent  con- 
veyance. As  to  this  branch  of  the  case,  the 
record  discloses  no  reversible  error. 

The  Judgment  Is  affirmed. 

SCOTT,  0.  J.,  and  BURKBJ,  J.,  not  par- 
ticipating. 


(71  Colo.  2SZ) 

QUINTET  OIL  CO.  v.  BIQ  FIVE  OIL  CO. 

(No.  9981.) 

(Supreme  Court  of  Colorado.    April  S,  1922.) 

Corporations  iS=390( I)— Stockholder  held  not 
liable  to  be  sued  for  assessment  on  stock. 
Where  stockholders  of  a  corporation  were 
associated  under  a  written  a^eemeut,  giving 
the  corporation  power  to  levy  assessments  on 
stock  with  a  provision  for  forfeiture  of  stock 
of  a  stockholder  not  paying  the  assessments, 
and  the  stock  was  nonassessable  except  for  the 
agreement,  an  assessment  on  stock  could  not 
be  recovered  in  an  action  against  its  owner; 
forfeiture  being  the  only  penalty  for  failure 
to  pay. 

En  Banc. 

Error  to  District  Court,  Oty  and  County 
of  Denver;  Clarence  J.  Morley,  Judg& 

Action  by  the  Quintet  Oil  Company  against 
the  Big  Five  Oil  Company.  From  Jndgm^it 
for  deifendant,  plaintiff  brings  error.  Af- 
firmed. 

Thomas  &  Thomas  and  J.  I.  HolUngswortb, 
all  of  Denver,  for  plaintiff  In  error. 

Howard  &  MeCrllUs,  of  Denver  (Harold  H. 
Eealy,  of  Denver,  of  counsel),  for  defendant 
In  error. 

ALLEN,  J.  Defendant  had  judgment. 
Plaintiff  brings  the  cause  here  for  review. 
Holders  of  shares  of  the  capital  stock  of 
plaintiff  corporation,  Including  the  defendant, 
were  associated  together  by  written  agree- 
ment to  aid  in  the  development  of  a  certain 
tract  of  land  for  oU.  By  this  agreement  and 
subsequent  action  of  the  plaintiff,  the  plain- 
tiff might  designate  and  levy  an  assessment 
on  each  share  of  stock  as  it  might  be  neces- 
sary to  raise  funds  for  such  development 
purposes.  The  defendant  paid  Its  assess- 
ments so  levied,  for  a  time,  but  finally  ceased 
and  refused  to  pay  subsequent  and  further 
assessments.  Plaintiff  brought  this  action 
to  recover  from  defendant  the  amount  of  as- 
sessments alleged  to  be  due. 

The  agreement  provided: 

"In  case  any  party  hereto  fails  to  put  up  his 
share  of  the  expedse,  be  forfeits  all  his  inter- 
est herein  to  the  other  parties  share  and  share 
alike." 


.  O'BTAN  9^ 

P.) 

The  minutes  ci  plaintiff  company  show 
that  upon  a  failure  to  pay  such  assessments 
by  the  holder  of  stock  within  30  days  after 
notice,  there  should  be  a  forfeiture  for  non- 
payment to  the  other  stockholders  who  did 
pay.  Without  the  agreement  the  stock  was 
not  assessable. 

The  provision  of  forfeiture  of  defendant's 
stock  in  case  of  d^ault  in  the  payment  of 
the  assessment  thereon  was  the  penalty  pre- 
scribed in  the  agrennent,  and  adopted  by 
plaintiff  company,  for  such  default,  to  the 
exclusion  of  any  further  burden.  The  plain- 
tiff could  have  no  remedy  but  forfeiture.  The 
trial  court  entertained  this  view,  and  gave 
judgment  for  defendant  on  the  pleadings. 

We  find  no  error  in  the  record.  The  judg- 
ment is  affirmed. 

SpOTT,  O.  J.,  and  BURKE,  J.,  not  par- 
ticipating. 

(71  Colo.  260) 

PEOPLE  ex  rel.  FULTON  v.  O'RYAN,  Presl- 
dent  of  State  Board  of  Charities  and  Cor- 
rections, et  ai.    (No.  10444.) 

(Supreme  Court  of  (Colorado.    April  8,  1922.) 

Costs  (3=»9S— Not  recoverable  against  public  of- 
flolal. 
No  costs  can  be  recovered  against  a  public 
officer  prosecuting  or  defending  as  such  in  good 
faith.  • 

En  Banc. 

Error  to  District  (}onrt.  City  and  (bounty 
of  Denver;   Clareoce  J.  Morley,  Judge. 

On  motion  for  judgment  for  costs.     Mo- 
tion denied. 
For  former  opinion,  see  204  Pac.  86. 

Frank  McLaughlin,  of  Denver,  for  plain- 
tiff in  error. 

Victor  E.  Keyes,  Att^.  Gen.,  and  Charles 
Roach,  D^uty  Atty.  Gen.,  for  defendants  In 
error. 

DENISON,  3.  This  was  a  proceeding  in 
mandamus  in  Uie  district  court  by  E^ilton, 
claiming  under  the  Civil  Service  Law,  as 
secretary  of  the  State  Board  of  Charities 
and  Ckirrections,  to  compel  the  board  to  pay 
her  as  such.  The  district  court  denied  the 
mandamus;  we  reversed  that  decision  on 
error.  The  plaintiff  in  error  now  asl^s  Judg- 
ment for  costs.  The  rule  seems  to  be  that 
no  costs  can  be  recovered  against  a  public 
officer  prosecuting  or  defending  as  such  in 
good  faith.  Houston  v.  Neuse  River  Navi- 
gation Co.,  B3  N.  C.  476;  Scrafford  v.  Glad- 
win (bounty  Supervisors,  42  Midi.  4^,  4  N. 
W.  167;  O'Connor  v.  Walsh,  83  App.  Dlv. 
179.  82  N.  T.  Supp.  499. 

Motion  denied. 

SCOTT,  0.  J.,  and  BTJBKB,  J.,  not  partici- 
pating. 
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(71  Colo.  221) 
WALLACE  PLUMBING  CO.  v.  DILLON. 
(No.  10259.) 

(Supreme  Court  of  Colorado.    March  6,  1922. 
Rehearing  Denied  April  S,  1922.) 

i.  Pleading    <s;=3l80(2)— Replication    admitting 

express    contract    held    no    departure   from 

complaint  on  quantum  meruit. 

Though  a  complaint  sought  recovery  on  a 

quantum    meruit   for   eerviees   performed    and 

material  furnished,  a  replication,  admitting  an 

express  contract   pleaded  in  the   answer  was 

no  departure,   as  'plaintiff,  when  the   contract 

has  been  performed,  may  recover  the  price  of 

the  services  under  an  indebitatus  assumpsit. 

2.  Work  and  labor  <s=324(2)— Plaintiff  may  In- 
troduce express  contract  under  quantum  mer- 
uit count. 

Plaintiff  may  introduce  an  express  contract 
under  a  quantum  meruit  count. 

3.  Partnership  <&=364— Affidavit  of  person  doing 
business  in  representative  name  need  not  be 
recorded  and  need  only  be  filed  to  enable  him 
to  sue  In  such  capacity. 

Though  Rev.  St.  1908,  g  47T3,  requires  cer- 
tificates of  partnership  to  be  recorded,  an  af- 
fidavit under  section  4778,  by  an  individual 
doing'  business  under  a  representative  name 
need  only  be  filed  and  kept  in  the  office  of  the 
county  clerk  and  recofder  to  enable  him  to  sue 
in  such  capacity;  that  section  making  no  re- 
quirement as  to  record  thereof. 

4.  Partnership  <s=»64— Affidavit  of  Individual 
doing  business  under  representative  name 
held  insufficient,  when  It  tails  to  give  Ms  full 
Christian  name. 

An  alBdavit,  under  Rev.  St  1908,  §  4778, 
of  one  doing  business  under  a  representative 
name,  who  failed  to  give  bis  full  Christian  name 
and  his  address,  is  insufficient 

5.  Abatement  and  revival  <S=>2I,  4(^Partner- 
ship  <S=>64 — Plaintiff's  failure  to  file  proper 
affidavit  of  doing  business  under  represen- 
tative name  is  merely  matter  in  abatement, 
and  filing  prior  to  new  trial  warranted  Judg- 
ment. 

Failure  of  one  suing  as  a  sole  trader  doing 
business  under  a  trade-name  to  file  the  proper 
affidavit,  as  required  by  Rev.  St.  1908,  {  4778, 
with  the  county  clerk  and  recorder,  is  merely 
a  matter  in  abatement,  and  the  filing  of  such 
affidavit  prior  to  a  new  trial  following  reversal 
of  a  judgment  for  him  on  such  ground  wUl 
warrant  a  judgment  in  his  favor. 

Department  1. 

Error  to  District  Oiurt,  Fronont  C!omity; 
James  L.  Coojper,  Judge. 

Action  by  W.  H.  Dillon,  a  sole  trader,  un- 
der the  name  and  style  of  the  Blectrical  Sup- 
ply Company,  against  the  Wallace  Plumbing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  On  defendant's  appli- 
cation for  supersedeas.  Judgment  reversed, 
and  cause  remanded  for  new  trial  on  one 
Issue. 


A.  li.  Taylor,  of  Oanon  City,  for  plalntUT 
in  error. 

E.  H.  Stinemeyer,  of  <3anon  CUy,  for  de- 
fendant in  error. 

AUSEjS,  J.  This  Is  an  action  to  recover 
compensation  for  work,  labor,  and  materials. 
There  was  a  verdict  and  judgment  for  plain- 
tiff. Defendant  has  sued  out  a  writ  of  er- 
ror, and  the  cause  is  before  ns  on  bis  ap- 
plication for  a  supersedeas. 

[1]  The  plaintiff  In  error,  defendant  below, 
contends  that  plaintiff's  replication  was  a 
departure  from  the  complaint,  and  for  that 
reason  ought  to  have  been  stricken  upon  his 
motion.  The  complaint  is  for  recovery  on  a 
quantum  meruit,  and  alleges,  in  substance, 
that  plaintiff  performed  services  and  furnish- 
ed material  upon  a  building,  at  the  special 
Instance  and  request  of  defendant,  and  that 
the  services  and  material  were  reasonably 
worth  the  sum  of  $106.85.  The  replication, 
in  so  far  as  it  is  claimed  that  it  is  a  depar- 
ture, admits  that  a  part  of  the  work  per- 
formed and  material  furnished  was  perform- 
ed and  furnished  under  an  express  contract, 
as  pleaded  In  the  answer. 

There  was  no  departure.  As  said  in  Ford 
v.  RockweU,  2  Colo.  376: 

"When  the  contract  has  been  performed  tbe 
plaintiff  may  recover  «  •  •  the  price  of  the 
services     under     an     indebitatus     assumpsit 


See,  also,  5  C.  J.  1386;  28  R.  0.  I..  691,  { 
27,  note  18.  A  question  regarding  departure, 
identical  with  that  here  presented,  was  dis- 
posed of  in  Northwestern  Marble  &  Tile  Co. 
V.  Swenson,  189  Minn.  365,  166  N.  W.  406. 
There  the  complaint,  as  in  the  Instant  case, 
was  upon  a  quantum  meruit ;  the  answer  al- 
leged an  express  contract,  which  the  reply 
admitted.    Held,  no  departure. 

[21  It  is  next  contended  that  the  court 
erred  in  i)ermlttlng  plaintiff  to  introduce  in 
evidence  the  express  contract  relating  to 
services.  There  Is  no  merit  In  this  conten- 
tion, and  it  may  be  disposed  of  in  the  lan- 
guage found  In  nar\'ey  v.  D.  &  R.  G.  R.  Co., 
44  Colo.  258,  265,  99  Pac.  31,  33  (130  Am.  St 
Rep.  120)  where  this  court  said: 

"The  second  cause  of  action  stated  in  the 
complaint  was  for  services  rendered  and  appli- 
ances and  materials  furnished  to  defendant  at 
its  sppcinl  instance  and  request  and  was  broad 
enough  to  admit  evidence  of  either  an  express 
or  an  implied  contract." 

In  Meyer  v.  Saterbak,  128  Minn.  304,  150 
N.  W.  901,  the  court  said  that  "tbe  sensible 
and  correct  rule"  is  that  a  plaintiff  may  In- 
troduce an  express  contract  under  a  quantum 
meruit  count.  See,  also.  Toy  v.  Gong,  87  Or. 
464,  170  Pac.  936;  5  O.  J.  1409;  2  R.  C.  U 
773. 

[31  It  is  farther  contended,  in  effect,  that 
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the  plaintiff  is  barred  by  the  statute,  lierein- 
after  mentioned,  from  maintaining  this 
action.  The  plaintiff  is  a  sole  individual,  do- 
ing business  under  the  name  "Electrical  Sup- 
ply Company."  Chapter  68,  p.  248,  Session 
Laws  of  1897  (section  4778,  R.  S.  1908),  pro- 
vides that  any  person  doing  business  In  a 
representative  name  "shall  not  be  permitted 
to  prosecute  any  suits  for  the  collection  of 
•  •  •  debts,"  until  the  affidavit  described 
in  the  statute  shall  be  filed.  In  the  Instant 
case  the  required  affidavit  was  filed.  This 
is  conceded,  but  the  contention  is  that  the 
affidavit  must  also  be  "recorded,"  and,  be- 
cause not  recorded,  the  plaintiff  could  not 
maintain  this  action.  Certificates  of  partner- 
Ship  must  be  recorded,  because  the  statute 
relating  to  them  provides  that  they  "shall 
be  recorded  at  large  by  the  clerk  In  a  book 
kept  for  that  purpose."  Section  4773,  R.  S. 
1906.  But  the  statute  relating  to  affidavits 
of  individuals  doing  business  under  a  trade- 
.  name  makes  no  such  requirements.  It  is 
enough  if  the  instrument  is  filed  and  there- 
after kejit  in  the  office  of  the  county  clerk 
and  recorder,  as  appears  was  done  in  the  in- 
stant case. 

[4]  The  affidavit  in  question,  omitting  lan- 
guage not  material  in  this  case,  reads  as 
follows : 

"W.  H.  Dillon,  •  •  •  deposes  •  •  • 
that  he  la  the  sole  owner  of  the  busineEs  known 
as  Electrical  Supply  Companyi  located  at  602 
Main  street,  in  the  dty  of  Canon  City,  Fremont 
County,  Colorado.  W.  H.  DiUon." 

This  affidavit  is  Insufficient,  for  two  rea- 
sons :  First,  It  does  not  give  the  full  Christian 
name  of  the  person  represented  by  the  Elec- 
trical Supply  Company;  secondly,  it  does 
not  give  the  address  of  such  person.  Both 
these  requirements  are  contained  in  the  stat- 
ute above  cited,  and  the  failure  of  the  af- 
fidavit to  comply  with  tl>em  necessitates  a 
reversal  of  the  judgment. 

[5]  It  Is  not,  however,  necessary  that  there 
be  a  new  trial  as  to  any  issue  except  this 
single  one  as  to  the  filing  of  a  proper  affida- 
vit. PlaintlfTs  failure  to  file  the  proper  af- 
fidavit, if  such  is  the  fact,  is  merely  a  mat- 
ter in  abatement.  Rudneck  v.  Southern  Oall- 
fomia  Metal  &  Rubber  Co.,  184  Cal.  274, 193 
Pac.  775,  778.  This  conclusion  is  snpported 
by  Rollins  v.  Feamley,  45  Colo.  SIQ,  323,  101 
Pac.  345,  holding  that  a  corporation  may  ef- 
fectually pay  the  annual  license  tax  after 
nonpayment  is  pleaded,  and,  presenting  evi- 
dence of  the  payment,  preserve  its  standing 
In  the  pending  suit  If  upon  a  new  trial  it 
appear  that  plaintiff  has  filed,  at  any  time 
prior  to  such  new  trial,  the  proper  affidavit 
with  the  county  clerk  and  recorder,  it  will 
be  sufficient  to  warrant  a  Judgment  in  bis 
favor.  This  procedure  is  suggested  in-  Rud- 
neck V.  So.  Calif.  Metal  &  Rubber  Co.,  supra. 

The  judgment  is  reversed,  and  the  cause 


remanded  for  new  trial  only  upon  the  Issue 
concerning  the  filing  of  the  affidavit  required 
by  section  4778,  R.  8.  1908. 

TEUOER,  J.  (sitting  for  SCOTT,  a  JO.  and 
WHITFORD,  J„  concur. 


(S2  Mont.  49«) 

STATE  ex  rel.  CITY  OF  CUT  BANK  v.  Mo* 

NAMER,  County  Treasurer. 

(No.  4958.) 

(Suprfeme  CV>nrt  of  Montana.    March  6^  1922.) 

1.  Taxation  iS=3&57( I)— County  treasurer  col- 
lecting oity  taxes  required  to  turn  them  over 
to  city  treasurer  In  reasonable  time. 

A  county  treasurer  collecting  a  city's  taxes 
pursuant  to  Rev.  Codes  1907,  S  3350,  even 
though  he  may  under  section  3003,  as  amended 
by  Laws  1913,  c,  88,  g  1,  make  temporary  de- 
posit thereof  for  safe-keeping,  mast,  without 
demand,  as  soon  as  he  has  had  reasonable  time 
to  ascertain  the  amount  of  such  taxes  collected, 
turn  it  over  to  the  city  treasurer,  who,  under 
section  32S7,  as  amended  by  Laws  1913,  c.  88, 
S  2,  is  the  custodian  thereof;  so  that,  not  hav- 
ing done  so  within  a  month  after  the  great 
mass  of  city  taxes  were  collected,  he  is  not  re- 
lieved of  liability  by  one  of.  the  depositary 
banks  then  failing. 

2.  Mandamus  €=3 10— City  taxes  not  season- 
ably turned  over  by  county  treasurer  to  city 
treasurer  considered  in  county  treasury  as 
against  defense  of  want  of  available  funds. 

After  county  treasurer  failed  in  his  duty 
to  turn  over  in  a  reasonable  time  to  the  city 
treasurer  city  taxes  collected  by  him,  they  are 
considered  as  in  the  county  treasury,  as  re- 
gards the  defense  to  mandamus  against  him 
that  there  were  no  available  funds  out  of  which 
to  make  payment,  because  of  failure  of  one  of 
the  banks  in  which  he  had  made  deposit,  and 
because  of  his  attempted  appropriation  to  other 
purposes  of  the  funds  in  other  banks. 

3.  Mandamus  <s=»3(6),  100— Proper  remedy  to 
compel  payment  of  city  funds  by  county  treas- 
urer to  city  treasurer. 

Mandamus  is  the  appropriate  remedy  to 
compel  a  county  treasurer  to  pay  over  to  a 
city  treasurer  funds  belonging  to  the  city  to 
the  custody  of  which  its  treasurer  is  entitled; 
and  it  is  no  bar  to  relief  that  the  county  treas- 
urer is  liable  to  action  on  his  official  bond. 

Commissioners'  Opinion. 
Appeal  from  District  Court,  Glacier  Coun- 
ty;  John  J.  Greene,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  City  of  Cut  Bank,  against  Bruce  R.  Mo 
Namer,  Treasurer  of  Glacier  County.  Per- 
emptory writ  denied,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Pray  &  Callaway,  of  Great  Falls,  for  ap- 
pellant. 

W.  D.  Rankin,  Atty.  Gen.,  TU.  A.  Foot, 
Asst.  Atty.  Gen.,  and  Wiley  J.  Shannon,  Co. 
Atty.,  of  Cut  Bank,  for  respondent 
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H0RSK7,  C.  This  proceeding  was  com- 
menced  in  the  district  court  of  Glader  coun- 
ty by  the  plaintiff  to  procure  a  writ  of  man- 
date to  compel  the  defendant  to  pay  over  to 
the  plaintltC  forthwith  the  sum  of  $9^99.85, 
city  taxes  collected  by  bim  for  the  city  of 
Cut  Bank  in  said  county,  in  his  capacity  as 
county  treasurer. 

The  city  of  Cut  Bank  lias  never  provided 
by  ordinance  tor  the  collection  of  taxes 
levied  by  such  city  by  its  city  treasurer,  and 
it  therefore  became  the  duty  of  the  county 
treasurer  of  Glacier  county  to  collect  them. 
During  the  year  1920  the  defendant,  Bruce 
R.  McNamer,  as  treasurer  of  Glacier  county, 
collected  for  and  on  behalf  of  the  city  of 
Cut  Bank,  a  dty  of  the  third  class,  the  sum 
of  124,405.20,  being  the  taxes  levied  and  as- 
sessed by  the  city  for  the  years  1919  and 

1920.  Of  this  amount  the  defendant  account- 
ed to  the  city  for  the  sum  of  $14,805.35,  leav- 
ing a  balance  of  $9,599.85  still  in  the  county 
treasury  belonging,  to  the  city.  These  taxes 
were  collected  by  the  defendant,  or  at  least 
•  major  portion  thereof,  at  the  time  that  the 
state  and  county  taxes  were  collected,  and 
were  deposited,  together  with  other  moneys 
received  as  taxes,  in  the  name  of  Bruce  B. 
McNamer  as  county  treasurer,  in  certain  de- 
positaries designated  by  the  board  of  county 
commissioners.  There  had  qualified  under 
ihe  county  depositary  act  four  banks,  and 
the  county  treasurer  deposited  all  moneys 
collected  by  him  in  these  banks. 

On  December  23, 1920,  and  before  defendant 
had  accounted  to  said  city  for  the  balance  be- 
longing to  it,  to  wit,  $9,599.85,  the  First  Na- 
tional Bank  of  Cut  Bank,  <»e  of  the  deposi- 
taries Qiat  had  qualified  under  the  law  to 
receive  deposits  from  the  county  treasurer, 
suspended  operations  and  became  insolvent, 
and  on  or  about  the  1st  day  of  February, 

1921,  said  bank  passed  into  the  hands  of  a 
receiver  appointed  by  the  Comptroller  of  the 
Currency.  The  defendant,  on  December  31, 
1020,  bad  on  deposit  in  said  bank  as  county 
ireaaurer  the  sum  of  $78,332.78  representing 
47  per  cent,  of  all  moneys  in  his  possession 
on  that  date  and  belonging  to  the  various 
cotmty,  state,  and  agency  funds  which  he, 
as  county  treasurer,  is  required  to  handle. 
Defendant  testified  that  he  did  nothing  to- 
wards keeping  these  funds  separate  in  the 
Dank  or  b&nks,  and  the  moneys  belonging  to 
the  city  of  Cut  Bank  were  d^)06ited  in  said 
banks  as  he  received  them,  and  intermingled 
with  moneys  belonging  to  the  county.  The 
moneys  in  the  defunct  bank  being  unavailable, 
defendant  charged  oh:  as  a  loss  47  per  cent, 
af  the  total  amount  of  each  fund,  as  shown 
by  his  books  to  have  been  in  his  possession  as 
county  treasurer  on  December  31,  1920.  By 
this  method  he  determined  that  there  was 
approximately  $9,509.85  in  the  First  National 
Bank  on  said  last-mentioned  date  belonging 
to  llM  City  ot  Gut  Bank.     These  various 


amounts  so  charged  <rfr  as  a  loss  have  been 
carried  upon  his  books  as  an  "escrow  fimd." 
There  was  a  deposit  In  the  other  banks 
amounts  sufficient  to  pay  the  dty  of  Cut  Bank 
the  balance  due  it,  without  interfering  with 
money  realized  from  a  certain  road  bond 
issue  testified  to  by  the  defendant 

On  the  17th  diay  of  March,  demand  having 
previously  been  made  upon  the  defendant 
that  he  pay  to  tihe  city  of  Cut  Bank  the  bal- 
ance due  it,  the  dty  Instituted  the  present 
proceeding  to  compel  him  to  deliver  and  pay 
over  to  the  proper  offidals  of  the  dty  the  t>al- 
ance  still  due  on  account  of  taxes  so  collected. 
On  April  21,  1921,  being  the  return  day  of 
the  writ,  the  defendant  filed  a  return  and 
answer  thereto,  in  which  h«  set  forth  the  de- 
positing of  said  moneys  with  the  First  Na- 
tional Bank  of  Gut  Bank,  the  insolvency  of 
said  bank,  and  alleged  that  by  reason  thereof 
there  were  no  funds  in  tils  hands  available 
for  the  payment  of  the  amount  as  directed 
by  the  writ  of  mandate.  To  tUs  return  the 
plaintiff  interposed  a  demurrer  which  was 
by  the  court  overruled.  The  plaintiff  served 
and  filed  its  reply  to  said  return  and  answer, 
and  alleged,  among  other  things,  that  the 
moneys  due  the  dty  of  Cut  Bank  had  been 
intermingled  with  the  moneys  of  Olader 
county,  and  that  the  same  can  be  drawn  out 
by  said  county  treasurer  and  paid  to  the  dty 
of  Cut  Bank. 

Upon  the  issues  thus  framed,  a  hearing 
was  had  before  the  lower  court;  and  there- 
after the  court  rendered  and  caused  to  be 
entered  its  Judgment  and  order  therein,  in 
which  it  found  that  the  cause  shown  by  the 
defendant  was  and  is  good  and  sufficient,  and 
that  the  plaintiff  is  not  entitled  to  a  peremp- 
tory writ  of  mandate,  and  decreed  that  such 
writ  be  refused,  and  the  action  dismissed. 
This  appeal  is  taken  from  the  Judgment  of 
the  lower  court. 

It  is  earnestly  insisted  that  the  court  erred 
in  denying  plaintiff's  petition  for  a  peremp- 
tory writ  of  mandate,  and  rendering  and  en- 
tering judgment  for  the  defendant. 

[t]  The  dty  of  Cut  Bank  not  having  made 
provision  by  ordinance  for  the  collection  of 
Its  city  taxes  by  its  own  treasurer.  It  lie- 
came  under  the  law  (section  335d,  Bev.  C!odea 
1907)  the  duty  of  the  county  treasurer  to  col- 
lect the  taxes  levied  by  said  dty,  and,  having 
collected  sudi  taxes,  it  was  also  bis  duty  to 
turn  them  over  to  the  city  treasurer  of  the 
dty  of  Cut  Bank.  In  the  case  of  Town  of 
White  Sulpher  Springs  v.  Pierce,  21  Mont 
130,  63  Pac.  103,  this  court  In  speaking  of  a 
statute  then  in  force  requiring  the  county 
treasurer  to  collect  city  taxes,  said: 

"The  county  treasurer  collects  the  tazea  in 
all  towns  and  dties  except  cities  of  the  first 
class,  unless  such  towns  or  dties  not  of  the 
first  dass  otherwise  provide  by  ordinance.  Sec- 
tion 4870,  Political  Code.  The  plaintiif  town 
had  not  otherwise  provided  by  ordinance  for 
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the  collection  of  ita  taxes.  The  defendant,  aa 
county  treasarer,  collected  the  taxes  leried  as 
shown  above.  Having  collected  them,  section 
4864  of  the  Political  Code  requires  that  he  pay 
them  over  to  the  town  or  its  treasarer.  This 
he  refused  to  do.  We  are  shown  no  sufficient 
reason  why  he  should  refuse  to  comply  with 
a  plain  requirement  of  the  law.  The  taxes 
were  levied  by  the  town,  and  coll«cted  by  the 
appellant  as  town  taxes." 

Defendant  does  not  take  Issue  with  the 
statement  that  it  was  bis  duty  as  county 
treasurer  to  collect  the  city  taxes,  but  as- 
serts that  the  claim  that  it  was  bis  duty  to 
turn  them  over  to  the  city  treasurer  must  be 
accepted  with  some  qualifications.  He  urges 
tbat  under  section  3003  of  the  Bevised  Codes 
of  1907,  as  amended  by  chapter  88  of  the 
Session  Laws  of  1913,  It  became  bis  duty  as 
county  treasarer  to  deposit  "all  public  mon- 
eys in  bis  possession  and  under  bis  control" 
In  certain  depositaries  designated  by  the 
board  of  county  commissioners,  which  be  did, 
and  that,  having  done  so,  he  Is  not  liable  for 
the  loss  of  such  moneys  not  due  to  bis  neglect, 
fraud,  or  dishonorable  conduct,  and  further 
tbat  the  taxes  were  received  by  bim  as  a 
mixed  fund  In  which  state,  county,  city,  and 
school  districts  have  an  interest,  but  to  no 
part  of  which  either  the  state,  county,  city, 
or  school  district  can  claim  title  untU  he  as 
treasurer,  in  the  discharge  of  his  duty,  has 
bad  time  within  which  to  segregate  and  ap- 
propriate from  this  general  fund  the  partic- 
ular portion  to  which  each  political  subdlvl- 
slon  Is  entitled. 

Section  3003  as  amended  by  chapter  88  of 
the  Session  Laws  of  1013,  reads  In  part  as 
follows; 

"It  shall  be  the  dnty  of  the  county  treasurer 
to  deposit  all  public  moneys  in  his  possession 
and  under  his  control,  excepting  such  as  may  be 
required  for  current  business,  in  any  solvent 
bank  or  banks  located  in  his  county  subject  to 
national  supervision  or  state  examination,  aa 
the  board  of  county  commissioners  shall  desig- 
nate and  no  other,  and  the  sums  so  deposited 
shall  bear  interest  at  the  rate  of  two  and  one- 
half  (2^)  per  centum  per  annum  payable  quar- 
terly-annually.  The  treasurer  shall  take  from 
such  banks  such  security  in  public  bonds  or 
other  securities,  or  indemnity  bonds,  as  the 
board  of  county  commissioners  of  sncb  county 
may  prescribe,  approve  and  deem  fully  suffi- 
cient and  necessary  to  insure  the  safety  and 
prompt  payment  of  all  such  deposits  on  de- 
mand.   •    •    •" 

Now,  conceding  tbat  It  Is  tbe  duty  of  the 
comity  treasurer  under  the  statute  just  quot- 
ed to  deposit  all  moneys  collected  by  him 
for  tbe  city.  It  goes  without  saying  that  he 
has  not  then  discharged  his  full  duty  toward 
the  dty.  There  remains  the  further  dnty  to  ac- 
count to  the  city  for  the  moneys  so  collected. 
It  Is  further  perfectly  apparent  from  a  read- 
ing of  statutes  that  the  city  treasurer,  and  not 
the  county  treasurer.  Is  tlie  proper  custodian 
of  tbe  dty'B  moneys.    Chapter  88,  Laws  ldl3. 


Section  3267,  as  amended  by  chapter  88  of 
the  Session  Laws  of  1013,  Imposes  upon  tbe 
dty  treasarer  substantially  the  same  duties 
with  rrference  to  the  handling  of  public  mon- 
eys coming  into  his  hands  as  is  imposed  upon 
the  county  treasurer.  He  Is  obliged  "to  receive 
all  mtmeys  tbat  come  to  the  dty  or  town, 
either  from  taxation  or  otherwise"  and  "to 
deposit  all  public  moneys  In  bis  possession 
and  under  his  control"  In  substantially  the 
same  manner  as  is  required  of  county  treas- 
urers, and  the  sums  so  deposited  shall  bear 
Interest  at  tbe  rate  of  Zyft  per  cent  per  an- 
num, payable  quarterly-annually.  Chapter 
88,  Laws  1918. 

Not  being  tbe  custodian  of  tbe  dty's  funds, 
but  simply  acting  as  a  collector  of  dty  taxes. 
It  is  plain  tbat,  as  soon  as  he  collects  such 
taxes  It  at  once  becomes  Incumbent  upon  tbe 
coimty  treasurer  to  turn  them  over  to  the 
proper  custodian,  namely,  the  dty  treasurer. 
True,  the  county  treasurer  must,  as  he  col- 
lects taxes,  credit  the  various  funds  of  which 
be  is  the  custodian  with  the  amount  to  which 
each  is  oitltled,  but  as  to  moneys  belonging 
to  the  dty,  this  duty  does  not  devolve  upon 
bim,  but  upon  the  dty  treasurer.  Chapter 
88,  Laws  1913.  Aa  to  mon^s  coUected  by 
the  county  treasurer  for  the  city.  It  is  a  mere 
matter  of  computation  to  determine  tbe 
amount  collected,  and,  when  this  has  been 
ascertained,  it  becomes  his  duty  immediately 
to  pay  the  same  over  to  tbe  dty  treasurer. 
No  reason  has  been  assigned,  nor  do  we  be- 
lieve there  is  any,  why  the  county  treasurer 
should  retain  possession  of  such  moneys 
longer  tban  Is  necessary  In  the  ordinary 
course  of  business  to  determine  the  amount 
oolleded.  If  be  deposits  tbe  city's  money  in 
tbe  designated  depositary  or  depositaries, 
and'  before  he  has  had  time  to  ascertain 
the  amount  that  he  has  coirected  for  the 
dty  a  loss  occurs,  such  as  in  this  case,  he 
would  no  doubt  be  protected,  but,  after  the 
necessary  time  for  making  such  computa- 
tion elapses,  to  say  tbat  be  would  be  rdieved 
of  the  duty  of  paying  over  to  the  city  such 
moneys  so  collected  would  in  a  sense  be  al- 
lowing bim  to  take  advantage  of  his  own 
wrongful  conduct  He  makes  the  deposit  of 
the  dty's  money  for  one  purpose  and  one 
purpose  alone,  namely,  for  safe-keeping  un- 
til be  can  ascertain  tbe  amount  he  has  col- 
lected, and,  when  this  Is  done,  he  must  im- 
mediately account  therefor  to  the  city. 

While  the  statute  (section  3356,  Rev.  Codes 
1907)  makes  provision  for  tbe  collection  of 
city  taxes  by  the  county  treasurer,  where 
the  dty  has  not  provided  by  ordinance  for 
tbe  collection  of  the  same  by  Its  dty  treas- 
urer, there  Is  no  spedflc  provision  as  to 
when  tbe  money  so  collected  shall  be  turned 
over  to  the  dty  or  Its  dty  treasurer.  It  is 
unfortunate  that  this  matter  should  have 
been  overlooked  by  tbe  Legislature,  but  a 
careful  reading  of  all  of  tbe  provisions  of  tbe 
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statutes  dealing  with  the  subject  tinder  con- 
sideration, leads  us  irresistibly  to  the  conclu- 
sion that  It  was  the  intention  of  the  I>%i6la- 
ture  to  require  the  county  treasurer  to  ac- 
count for  dty  taxes  collected  by  him  as 
heretofore  Indicated. 

In  the  case  at  bar  it  is  undisputed  that  on 
December  31,  1920,  when  the  First  National 
Bank  of  Cut  Banl^  closed  its  doors,  being  one 
month  after  the  great  mass  of  the  city  taxes 
had  been  collected,  the  defendant  had  neg- 
lected to  pay  over  to  the  city  treasurer  the 
moneys  which  he  had  collected  for  the  city. 
Under  such  circumstances  we  unhesitatingly 
declare  that  an  unreasonable  time  had  elaps- 
ed for  the  performance  of  a  plain  duty, 
namely,  the  computation  of  the  amount  of 
city  taxes  collected  and  accounting  therefor 
to  the  city,  and  that,  in  contemplation  of 
law,  this  money  was  at  the  time  of  the  de- 
mand by  the  plaintiff  therefor,  and  the  issu- 
ance of  the  alternative  writ,  In  the 'county 
treasury,  and  should  have  been  turned  over 
to  the  city  treasurer  of  the  city  of  Cut  Bank. 

It  will  be  noted  in  this  connection  that 
chapter  88,  supra,  not  only  provides  that  the 
dty  treasurer  must  receive  all  moneys  that 
come  to  the  city  from  taxation,  and  deposit 
the  same  in  certain  designated  depositaries, 
but  also  provides  that  the  city  sdiall  receive 
Interest  on  all  sums  so  deposited  by  such 
treasurer  in  banks  which  have  qualified  un- 
der the  act  to  receive  such  deposits.  From 
this  it  is  apparent  that  the  Legislature  in- 
tended that  the  city,  and. not  the  county, 
should  receive  all  interest  on  the  city's  mon- 
eys. To  say  that  the  county  treasurer,  after 
having  collected  the  city  taxes  and  deposited 
the  same  in  designated  depositaries,  could 
be  considered  to  have  performed  his  full 
duty,  and  not  obliged  to  account  therefor  un- 
til demand  made  upon  him  by  the  proper 
city  officials,  would  in  our  opinion  be  run- 
ning counter  to,  and  would  in  a  measure  de- 
feat, the  purpose  of  the  above  provisions  of 
our  statutes.  In  other  words,  under  this  act 
it  Is  evident  that  the  Legislature  intended 
that  both  the  county  and  dty  should  profit 
by  the  deposits  made  in  the  designated  de- 
positaries, and  to  say  that  the  county  should 
be  permitted  to  retain  and  reap  a  profit 
from  the  money  In  the  county  treasury  be- 
longing to  the  city  would  manifestly  be  in- 
consistent with  this  legislative  purpose  and 
Intent.  The  provision  of  chapter  88,  supra, 
with  reference  to  cities  Is  likewise  persua- 
sive of  the  legislative  Intent  to  require  the 
county  treasurer  to  account  immediately,  up- 
on the  amount  being  ascertained,  for  all 
moneys  collected  by  him  for  the  city.  To  ac- 
cept any  other  construction  of  the  law  would 
lu  our  opinion  establish  a  dangerous  prece- 
dent Cities  might  be  seriously  embarrassed 
in  getting  possession  of  funds  to  which  they 
are  Justly  entitled  and  might  in  certain  in- 
stances be  the  victims  of  designing  public 


officials.  That  the  law  never  contemplated 
nor  expected  any  such  results  is  perfectly  ap- 
parent to  us. 

[2]  But,  says  the  defendant,  the  county 
treasurer  has  no  available  funds  out  of 
which  to  iwy  the  amount  due  the  city  of 
Cut  Bank.  This  argument  is  likewise  based 
on  a  false  premise.  He  argues  thus:  That 
of  all  moneys  collected  by  him  on  Deceml>er 
31,  1920,  47  per  cent,  thereof  was  on  deposit 
In  the  defunct  First  National  Bank  of  Cut 
Bank.  He  testified  that  two  courses  were 
open  to  him :  One  was  to  pay  out  the  money 
he  had  on  deposit  in  other  banks,  as  fast 
as  it  was  called  for,  and  keep  on  paying  un- 
til there  was  no  money  left,  disregarding  the 
fact  that  about  47  per  cent  of  the  money  was 
unavailable,  that  is,  tied  up  in  the  First  Na- 
tional Bank;  and,  second,  to  consider  that 
47  per  cent,  of  the  city's  money,  as  well  as 
47  per  cent  of  the  money  belonging  to  the 
various  other  funds,  was  on  deposit  in  the 
defunct  First  National  Bank.  He  chose  the 
latter  course.  He  deducted  from  each  fund 
of  which  be  was  custodian,  as  well  as  from 
the  amount  collected  for  the  city,  this  47  per 
cent  representing  the  amount  on  deposit  in 
said  defunct  bank.  He  does  not  call  to  our 
attention  any  law  or  rule  which  would  au- 
thorize him  so  to  do.  It  is  perfectly  apparoit 
that  he  arbitrarily  selected  this  method  and 
distributed  all  moneys  available  pro  rata  to 
the  various  funds,  and  assumed  that  47  per 
cent  of  all  moneys  he  had  collected  were  on 
deposit  in  the  First  National  Banli.  To  our 
minds  be  bad  a  perfect  right  to  make  such 
distribution  as  to  funds  of  which  he  was 
the  custodian,  but  he  had  no  right  whatever 
to  arbitrarily  deduct  47  per  cent  from  the 
amount  collected  for  the  dty  on  the  wholly 
unfounded  assumption  that  it  was  on  deposit 
in  this  defunct  bank.  His  arbitrary  action 
in  throwing  a  pro  rata  share  of  the  loss  of 
the  moneys  deposited  in  the  First  National 
Bank  of  Cut  Bank  upon  the  dty  Is  predicated 
solely  upon  the  mistaken  premise  that  he  was 
the  proper  custodian  of  the  city's  money.  If 
the  loss  occasioned  by  the  failure  of  thia 
bank  be  prorated  properly,  and  not  improp- 
erly, as  has  been  done  in  the  instant  case, 
then  there  will  be  no  lack  of  available  funds 
to  pay  the  city.  There  was  further  no  pro- 
vision in  the  law  nor  was  the  county  treas- 
urer authorized  to  prorate  the  money  which 
he  had  collected  for  the  city  among  the  four 
banks  in  that  county.  This  duty  as  to  the 
dty's  money  devolved  upon  the  dty  treas- 
urer.   Chapter  88,  Laws  1913. 

[3]  The  above  also  disposes  of  the  point 
made  by  defendant  that  mandamus  wiU  not 
lie  in  the  case  at  bar  for  the  reason  that  the 
county  treasurer,  if  required  to  pay  the  sum 
due  the  city,  would  have  to  take  the  money 
that  was  already  appropriated  to  other  funds. 

While  we  are  fully  aware  of  the  rule  that 
mandamus  will  not  lie  to  compel  the  doins 
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of  something  tmautborized  by  law  or  impos- 
nble  ot  performance,  yet  in  the  Instant  case 
such  a  rule  Is  Inapplicable.  In  contempla- 
tion of  law  the  city's  money  Is  still  in  the 
county  treasury,  and  the  fact  that  the  money 
has  oeen  diverted  by  the  arbitrary  act  of  the 
county  treasurer  Into  some  '  other  fund  or 
funds  does  not  excuse  the  treasurer  from  the 
duty  of  paying  the  same  over  to  the  city. 

In  People  ex  rel.  Martin  t.  Brown,  69  N.  T. 
ISO,  mandamus  was  held  to  be  the  proper 
remedy  to  compel  a  tax  collector  to  pay  taxes 
colleoted  to  make  payments  on  bonds  issued 
in  aid  of  a  railroad  to  the  railroad  commis- 
sioners of  the  town,  although  the  collector 
had  already  paid  the  funds  to  the  wrong  of- 
ficer.   In  that  case  the  court  said : 

"The  payment  to  the  soperrisor  of  the  town 
was  unauthorized;  and  it  is  not  a  ground  for 
refusing  to  issue  the  writ  that  the  defendant 
has,  by  his  voluutary  and  wrongful  act,  sub- 
jected himself  to  loss,  or  that  the  performance 
of  the  duty  enjoined  upon  him  may.  in  conse- 
quence thereof,  be  difficult  or  inconvenient" 

Again,  In  People  v.  Comptroller,  77  N,  I. 
4S,  it  was  said: 

"It  is  a  general  rale  that  the  writ  of  manda-' 
mas  will  not  be  awarded  when  it  appears  that 
where  there  are  no  funds  ont  of  which  the  war- 
rant can  be  paid  if  drawn.  High  on  Remedies, 
I  352.  But  when  money  has  been  appropriated 
for  a  specific  porpose  it  is  not  in  all  cases  a 
sufficient  answer  to  an  application  for  a  man- 
damus to  compel  its  payment  for  that  purpose 
to  set  up  that  the  money  has  been  wrongfully 
applied  to  other  purposes.  It  may  be  regard- 
ed in  contemplation  of  law,  as  still  in  the  treas- 
ury. People  V.  Stout,  23  Barb.  338,  by  Davis, 
J.;  Hohl  v.  Town  of  Westford,  33  Wis.  324; 
Campbell  v.  Polli,  3  Iowa,  467;  Lansing  v. 
Van  Gorder,  24  Mich.  456;  Risley  T.  Smith.  64 
N.  I.  670." 

The  game  principle  was  announced  by  the 
court  In  the  case  of  People  ex  reL  Robr  v. 
Owens,  110  App.  Wv.  30,  96  N.  T.  Supp.  1034: 

"  The  money  which  was  raised  for  the  pur- 
pose of  paying  said  draft  was  diverted  from  its 
proper  purpose  to  the  payment  of  other  drafts.' 
And  no  part  of  the  money  came  Into  the  official 
bands  of  the  present  treasurer.  His  contention 
is  that  under  such  circumstances  this  proceed- 
ing [mandamus]  will  not  lie.  As  the  money 
was  raised  and  appropriated  for  a  specific  pur- 
pose, I  think  that  the  eye  of  the  law  still  re- 
gards it  as  in  the  treasury,  and  applicable  to 
the  discharge  of  the  draft,  and  that  this  case 
must  be  decided  upon  the  authority  of  People 
ex  rel.  Dannat  v.  ComptroUer,  77  N.  T.  45." 

That  mandamus  is  the  appropriate  remedy 
in  a  case  of  this  kind  seems  well  settled. 

"Mandamus  is  the  appropriate  remedy  to 
compel  a  county  treasurer  to  pay  over  to  a 
town  treasurer  funds  belonging  to  the  town, 
to  the  custody  of  which  its  treasurer  is  enti- 
tled." High's  Rem.  (3d  Ed.)  {  367;  2  SpelUng 
on  Inj.  and  Bxtr.  Rem.  (2d  Ed.)  {  1612;  Mer- 


rin  on  Mandamus,  §  134;  28  Cyc.  311,  384,  385; 
State  V.  Hoeflinger,  31  Wis.  257;  State  t.  Rod- 
erick, 23  Neb.  506,  37  N.  W.  77. 

Nor  is  the  fact  that  a  defendant  is  liable 
to  an  action  upon  his  official  bond  any  bar 
to  relief  by  mandamus.  High's  Kem.  (3d  Ed.) 
8  367. 

For  the  foregoing  reasons  we  recommend 
that  the  Judgment  be  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  grant  the  peremptory  writ  of  man- 
damus as  prayed. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  appealed 
from  is  reversed,  and  the  cause  Is  remanded 
to  the  district  court,  with  directions  to  grant 
the  peremptory  writ  ot  mandamus. 


(62  Uont.  600) 

STATE  sx.  rM.  BULLOCK,  County  Atty.,  V. 
DISTRICT  COURT  OF  NINETEENTH  JU- 
DICIAL DiST.  IN  AND  FOR  COUNTY  OF 
PONDERA  at  al.    (No.  5006.) 

(Supreme  Court  of  Montana.    Mardi  27, 1922.) 

I.  Judges  «=>3I(I)  —  la  removal  prooeedlngs, 
judge  may  not  ^o  disqualified  for  Imputed  bias 
and  prejudice. 
In  removal  proceedings,  a  judge  may  not  b« 

disqualified  for  imputed  bias  and  prejudice. 

Z  Jury  «=3l9(l2)— Publlo  ofllcor  has  a  right  to 
Jury  trial  on  charge  of  oollectlon  of  Illegal 
fees. 

Under  Sess.  Laws  1917,  c.  26,  providing 
for  the  trial  of  a  public  officer  for  willful 
neglect  of  duty  or  collection  of  illegal  fees,  on 
trial  for  collection  of  illegal  fees,  defendant  has 
a  right  to  a  jury  trial. 

3.  Jury  «=3l9(l2)— Publlo  offloer  baa  no  right 
to  Jury  trial  for  nonfeasanoe  or  neglect  in 
offlo^ 

Under  Rev.  Codes  1907,  |  8107,  providing 
that  misconduct  or  malfeasance  in  public  of- 
fice shall  be  punished  by  removal  and  disquali- 
fication to  hold  public  office  again,  and  Sess. 
Laws  1917,  c.  25,  providing  for  the  trial  of  a 
public  officer  for  willful  neglect  of  duty  or  col- 
lection of  illegal  fees,  a  proceeding  to  remove 
a  public  officer  for  wiUful  neglect  of  duties  is  a 
spcdal  statutory  proceeding,  and  defendant  has 
no  right  to  a  trial  by  jury. 

4.  Jury  «=3l9(l2)— Right  of  Legislature  to 
enact  statutoe  for  removal  of  public  offloort 
comes  from  Inherent  power. 

The  right  of  the  Legislature  to  enact  Sees. 
Laws  1917,  c.  25,  and  Rev.  Codes  1907,  {  8107, 
relating  to  the  removal  of  public  officers  from 
office,  comes  from  the  exigencies  of  government 
and  inherent  legislative  power,  and  since  the 
penalty  extends  only  to  removal  from  office,  the 
accused  loses  no  constitutional  rights  through 
its  exercise  by  proceeding  without  a  Jury  trial. 
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5.  Offloara  9=360— Hold  offloe  subjaet  to  leflls- 
iatlve  ehanges  as  to  removal. 

Public  office  la  not  the  private  property  ot 
the  person  elected  to  it,  but  is  held  subject 
to  legislative  changes  as  to  removal  for  such 
cause  as  the  legislative  assembly  may  deem 
sufficient 

Or^nal  application  for  writ  of  supervisory 
control  by  the  State  of  Montana,  on  relation 
of  W.  Ij.  Bullock,  County  Attorney  of  Pon- 
dera County,  and  directed  to  the  District 
Court  of  Pondera  County  and  the  Honorable 
William  B.  Carroll,  Judge  presiding.  \/rit 
granted. 

Pray,  Callaway  &  Toole,  of  Great  Falls, 
for  relator. 

Speer  &  Gertb,  of  Great  Falls,  and  Harry 
Meyer,  of  Butte,  for  respondents. 

COOPEB,  J.  This  is  an  original  at^Uca- 
tlon  for  a  writ  of  supervisory  control  direct- 
ed to  the  district  court  of  Pondera  county 
and  Hon.  William  E.  Carroll,  Judge  presiding. 

On  October  5, 1921,  the  county  attorney  of 
Pondera  county  filed  in  the  dlE^ct  court  a 
written  accusation  against  James  T.  Green, 
praying  his  removal  as  county  clerk  for  neg- 
lect and  refusal  to  perform  bis  ofllcial  du- 
ties. In  one  paragraph  it  is  Charged  that 
ever  since  the  7tb  day  of  March,  1921,  as 
county  clerk,  he  has  wiUfulIy  refused  to 
make  a  full  and  complete  statement  of  tbe 
financial  condition  of  bis  county  as  required 
by  sections  2953  and  3045  of  the  Bevlsed 
Codes  of  1907.  In  another,  that  he  willfully 
neglected  and  refused  to  file  a  copy  of  tbe 
assessment  book  or  the  original  thereof,  with 
the  county  treasurer  on  the  first  Monday  in 
October,  1920,  as  prescribed  by  section  2609. 
Tbe  eighth  paragraph  charges  that  in  eight- 
een specific  instances 'he  iwrformed  the  serv- 
ices required  of  him  as  county  clerk,  collect- 
ed tbe  legal  fees  chargeable  therefor  (section 
3139),  but  on  each,  occasion  willfully  refused 
to  enter,  in  tbe  reception  fee  book  provided 
by  law,  the  full  amount  so  charged  and  re- 
ceived, and  in  each  instance  has  willful^ 
paid  into  the  county  treasury  an  amount  less 
than  tbe  legal  fee  so  collected.  In  still  an- 
other paragraph  it  is  alleged  that,  as  county 
clerk,  he  charged  and  collected  as  a  l^al  fee 
tbe  sum  of  $15.85  for  the  services  of  a  clerk 
and  deput.y  in  his  office  in  searching  and 
transcribing  certain  records  of  Teton  county, 
but  has  willfully  refused  and  neglected  to 
perform  his  official  duty  to  enter  the  same  in 
the  reception  fee  book,  or  to  pay  any  part  of 
that  amount  into  the  county  treasury. 

Hon.  John  J.  Greene,  the  judge  of  the  Nine- 
teenth Judicial  district,  being  disqualified, 
Hon.  0.  W.  Pomeroy,  Judge  of  the  Eleventh 
Judicial  district,  appeared  In  court  prepared 
to  try  the  cause.  Tbe  defendant  demanded  a 
Jury  trial.  This  the  court  denied.  The  de- 
fendant then  filed  an  affidavit  charging  Judge 


Pomeroy  wltb  bias  and  prejudice^  At  ttie 
instance  of  the  Governor,  Hon.  William  B. 
GarroU,  a  Judge  of  the  Second  Judicial  dis- 
trict, on  tbe  10th  day  of  January,  1922,  ai>- 
peared  and  assumed  Jurisdiction  of  tbe  caus& 
The  defendant  entered  a  plea  of  not  guilty 
and  again  demanded  a  Jnry  trlaL  Judge 
Carroll  annulled  the  order  of  Judge  Pomeroy 
denying  defendant  a  trial  by  Jury,  and  set 
the  cause  for  trial  on  Monday,  February  6, 
1922,  before  himself  as  judge  and  a  Jury  to 
be  Impaneled  and  sworn  on  that  day.  To 
test  the  legality  of  the  order  last  made,  this 
proceeding  was  commenced. 

The  relator's  contention  is  that,  tbe  charg- 
es to  be  tried  being  for  misconduct  involvins 
willful  refusal  and  neglect  to  perform  offi- 
cial duty,  the  defendant  Green  is  not  entitled 
to  a  Jury  trial.  The  resiwndents  insist  that 
the  charges  Involve  a  "criminal  prosecution" 
under  section  3  of  article  3  of  the  Constitu- 
tion, and  that  Green  is  entitled  to  a  Jury 
trial  as  a  matter  of  right 

[1]  Since  the  attempted  disqualification  of 
Judge  Pomeroy,  this  court  has  held  that  in 
removal  proceedings  a  Judge  may  not  be  dis- 
qualified for  imputed  bias  and  prejudice^ 
State  ex  rel.  Houston  r.  District  Court,  61 
Mont ,  202  Pac.  757. 

[2]  By  the  provisions  of  section  9006  of 
the  Bevlsed  Codes  of  1907  as  amended  by 
chapter  25  of  the  Session  Laws  of  1917,  a 
public  officer  la  subject  to  removal  if  lie  has 
willfully  refused  or  neglected  to  perform  his 
official  duty,  or  "has  knowingly,  willfully  or 
corruptly"  charged  and  collected  "Illegal  fees 
for  services  rendered  or  to  be  rendered."  He 
is  to  be  dted  into  court  "not  more  than  ten 
or  less  than  five  days  from  the  time  the  ac- 
cusation" is  filed,  and  tbe  time  for  the  hear- 
ing or  trial  set.  If  the  charges  are  sustained, 
a  Judgment  of  removal  from  office  is  to  be 
rendered  and  costs  allowed  as  In  civil  ac- 
tions. The  gist  of  the  offense  charged  in  this 
case  is  wiUful  neglect  of  duties  Imposed  by 
law,  and  not  tbe  collection  of  illegal  foes. 

[8]  For  the  purpose  of  fixing  penalties  for 
all  crimes  and  offenses  punishable  at  all,  sec- 
tion 8107  of  the  Bevised  Codes  of  1907  was 
enacted.  In  that  statute  death  is  prescribed, 
as  the  penalty  for  murder  in  the  first  degree ; 
for  lesser  crimes  and  offenses,  fine  and  im- 
prisonment; and  lastly,  for  misconduct  or 
malfeasance  in  office,  removal  therefrom 
and  disqualification  to  hold  public  office 
again.  By  the  provisions  of  chapter  26,  sa- 
pra,  the  offender  has  a  right  to  a  Jury  trial 
upon  a  charge  for  the  collection  of  illegal 
fees.  For  neglect,  or  nonfeasance,  he  has 
not.  The  accusations  in  the  presoit  case  are 
that  the  coimty  clerk  failed  and  neglected 
to  perform  official  duty.  That  removal  itro- 
ceedings  are  special  and  statutory,  all  the  au- 
thorities declare.  State  ex  rel.  Payne  t. 
District  Court  53  Mont  350,  165  Paa  294; 
State  ex  rel.  Bowe  v.  District  Court,  44  li<mt. 
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818,  119  Pac.  1103,  Ann.  Gas.  1918B,  896; 
State  ex  rel.  Houston  v.  District  Oonrt,  sn- 
pra ;  Gay  v.  District  Court,  41  Nev.  330,  171 
Pac.  150,  3  A.  L.  B.  224,  note;  State  ex  r0. 
Klrby  ▼.  Henderson,  145  Iowa,  667,  124  N. 
W.  767,  Ann.  Caa.  .1912A,  1286;  People  ex  reL 
Clay  V.  Stnart,  74  Mich.  411,  41  N.  W.  1091, 
16  Am.  St.  Rep.  044 ;  Ashley  t.  Three  Justic- 
es of  Superior  Clourt,  228  Mass.  63,  116  N. 
£.  901,  8  A.  L.  R.  1463;  Rankin  v.  Jauman, 
4  Idaho,  63,  36  Pac.  502;  State  y.  Leadi, 
60  Me.  58,  11  Am.  Rep.  172.  These  authori- 
ties also  hold  that  the  right  to  hold  public  of- 
fice is  not  a  property  right  of  which  the 
guilty  oflBcIal  may  not  be  divested  In  a  prop- 
er case  upon  sufficient  proof.  Both  the 
Payne  and  the  Rowe  Gases,  above  cited.  In- 
volved proceedings  for  the  removal  of  public 
officers  charged  with  the  collection  of  lll^al 
fees,  but  not  liable  to  impeachment.  Mr.  Jus- 
tice Holloway  expressed  the  views  of  this 
court  in  the  Payne  Case  as  follows : 

"Section  17,  artide  V,  of  the  Constitution 
provides  for  the  removal  of  certain  officers  by 
impeachment,  and  section  18  of  the  same  article 
dedares  that  officers  not  liable  to  impeachment 
are  subject  to  removal  for  misconduct  or  mal- 
feasance in  office,  in  such  manner  as  may  be 
provided  by  law.  Recalling  that  our  Constitu- 
tion is  a  limitation  and  not  a  grant  of  power, 
it  will  be  seen  at  Once  that  the  provisions  of 
section  18  above  added  nothing  to  the  power 
which  the  Legislature  would  have  had  in  the 
absence  of  such  provisions.  In  other  words, 
the  Legislature  was  left  entirely  free  to  enact 
such  statutes  as  it  might  see  fit  providing  for 
the  removal  of  officers  other  than  those  enumer- 
ated in  section  17.  *  *  *  In  State  ex  rel. 
Bowe  V.  District  Court,  above,  this  court  held 
that  the  proceeding  authorized  by  section  9006 
is  quasi  criminal  in  character,  but  that  the  ac- 
cused is  not  entitied  to  a  jury  trial.  (Page 
827.)  Doubtiess  it  would  be  Bore  nearly  ac- 
curate to  say  that  the  proceeding  is  a  special 
statutory  one  and  avoid  any  attempt  at  arbi- 
trary classification.  It  is  one  clearly  authorized 
by  law  in  the  exercise  by  the  Legislature  of  its 
plenary  power." 

The  same  character  of  proceeding  was 
again  reviewed  In  State  ex  rel.  Paige  v.  Dis- 
trict Court,  64  Mont.  332,  169  Pac.  1180.  Of 
section  9006  and  chapter  25,  supra,  Mr.  Jus- 
tice Holloway  for  this  court  said: 

"The  gist  of  the  offense  defined  by  section 
9006  was  taking  illegal  fees,  whether  done  ig- 
norantly,  in  good  faith,  or  with  a  dishonest  pur- 
pose. The  gist  of  the  offense  defined  by  the 
amended  statute  is  the  criminal  intent.  Unless 
the  accused  collects  the  illegal  fees  knowingly, 
willfully  and  corruptly,  he  commits  no  offense 
under  the  new  act  Under  the  original  statute 
the  accused  was  not  entitled  to  a  jury  trial, 
but  he  is  under  the  new  act.  Under  this  new 
provision  he  may  offer  evidence  of  good  faith, 
honest  mistake  or  value  received  by  the  county, 
whereas  under  section  9006  none  of  these  mat- 
ters was  relevant." 
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[4,11  The  right  of  the  Legislature  to  en- 
act these  statutes  comes  from  the  exlgaicles 
of  government  and  Inherent  legislative  pow- 
er. Therein  no  attempt  Is  made  to  go  beyond 
conviction  and  removal  of  the  guilty.  When 
the  Judgment  Is  entered  and  executed  by  re- 
moval from  office,  the  statute  has  spent  its 
force  without  loss  to  the  accused  of  any  of  the 
constitutional  guaranties,  including  the  right 
to  a  trial  by  Jury  in  a  "criminal  prosecution." 
State  ex  rel,  Payne  v.  District  Court,  supra. 
Public  office  Is  not  the  private  property  of  the 
person  elected  to  It  (Taylor  v.  Beckham,  178 
U.  S.  548,  20  Sup.  Ct.  890,  1009,  44  L.  Ed. 
11871  Gray  v.  McLendon,  134  Ga.  224,  67  S. 
B.  861),  but  a  public  trust  to  be  administered 
according  to  law  and  in  the  Interests  of  the 
people  by  whose  grace  It  Is  bestowed.  It  is 
taken  in  full  view  of  all  the  vicissitudes  of 
legislative  action,  including  removal  for  sOclt 
cause  as  the  legislative  assembly  may  deem 
sufficient.  The  order  granting  the  demand 
of  the  accused  for  a  Jury  trial  cannot  be  up- 
held wiliiout  an  unwarranted  Interference 
with  the  polity  of  government  Intrusted  to 
legislative  discretion. 

The  order  made  by  Judge  Pomercfy  denying 
the  defoidant  a  trial  by  Jury  was  proper 
under  the  law,  and  therefore  the  order  of 
Judge  Carroll  Is  hereby  annulled  and  set 
aside,  and  that  made  by  Judge  Pomeroy  rein- 
stated. 

BRANTLiY,  O.  J.,  and  OALEN,  J.,  concur. 
HOLLOWAY,  J.,  concurs  In  the  result 
KBTNOLDS,  J.,  being  absent,  did  not  hear 
the  argument  and  takes  no  part  in  the  fore- 
going decision. 


(62  Mont.  «06) 

PITTSBURGH  PLATE  GLASS  CO.  v.  CUL. 
BERTSON  HOTEL  CO.  St  ai.    (No.  4738.) 

(Supreme  Court  of  Montana.    March  27, 1922.) 

r.  Mechanlos'  Hens  <s=»28l( I)— Claimant  must 
prove  by  preponderance  of  evidence  furnish- 
lug  of  materials  and  their  use  in  the  bttlld« 
lug. 

Plaintiff,  to  establish  a  mechanic's  lien, 
must  prove  by  a  preponderance  of  the  evidence 
that  it  furnished  the  materials,  and  that  the 
same  were  used  in  the  construction  of  the 
building  situated  upon  the  property  in  question, 
and,  in  the  absence  of  tliis  showing,  ita  equity 
does  not  arise  and  its  lien  is  not  effective. 

2.  Meohanles'  liens  «=928l (I)— Claimant,  fail- 
ing to  show  that  only  Items  within  period  for 
flling  liens   were  furnished  to   defendant  or 
contractor  or  used  la  building,  does  not  ••• 
tablish  liens. 
Plaintiff's  evidence,  which  failed  to  show 
that  any  of  the  materials  furnished  ou  a  giv- 
en date  were  ever  ordered  by  the  owner  or  by 
the  contractor,  or  were  ever  delivered  to  either 
of  them,  or  that  the   materials  or   any   part 
thereof  eiver  entered  into  the  construction  of 
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tbe  bnlMIog,  is  Insnffideot  to  establish  a  ma- 
terialman's lien,  where  the  items  of  snch  date 
were  the  only  ones  alleged  to  have  been  far- 
nished  within  the  90-day  period  for  filing  snch 
Hens,  in  yiew  of  Rev.  Code  1907,  {  7291. 

3.  Mechanics'  liens  ie=:3263(9),  265— Debt  most 
be  established,  which  cannot  be  done  without 
making  oontrector  a  party  and  serving  him 
with  suqimons. 
That  claimant  may  establish  a  mechanic's 
lien,  there  must  be  a  debt  established,  and  this 
cannot  be  done  for  materials  furnished  the  con- 
tractor without  making  him  a  party  for  that 
purpose,  and  the  mere  naming  of  him  in  the 
title  of  the  complaint  without  having  him  served 
with  summons  is  insufficient. 

Commissioners'  Opinion. 
Appeal    from    District    Coart,    Sheridan 
Comnty:   C.  B.  Comer,  Judge. 

Action  by  the  Pittsburgh  Plate  Olasa  Com- 
pany, against  the  Culbertson  Hotel  Company, 
and  others  to  foreclose  a  materialman's  lien. 
Judgment  for  the  defendants,  and  plaintifC 
appeals.    Affirmed. 

H.  H.  Dale,  of  Culbertson,  for  appellant 
Babcock  &  Ellery,  of  Plentywood,  for  re- 
spondents. 

ATERS,  O.  This  Is  an  action  to  foreclose 
a  Hen  ezecbted  and  filed  pursuant  to  section 
7291  of  tbe  Revised  Codes  of  1907,  for  ma- 
terials furnished  by  plaintiff  In  connection 
with  the  erection  of  a  botel  owned  by  tbe  de- 
fendant tbe  Culbertson  Hotel  Company,  a 
corporation.  Plaintiff  alleges  that  on  June 
9  and  11,  1917,  It  furnished  certain  materials 
to  E.  Lk.Oisen,  one  of  the  defendants  named, 
and  tbe  pers<m  who  bad  the  contract  for  tbe 
building  and  construction  of  tbe  botel  for 
tbe  defendant  hotel  company,  of  the  value  of 
$274.94;  and  on  Novenber  23,  1917,  It  fur- 
nished additional  materials  in  tbe  same  way 
to  tbe  amount  of  $5.48,  all  of  wbldi  were 
used  In  the  construction  of  tbe  hotel  build- 
ing. On  JaAuary  5,  1918,  plaintiff  filed  In  tbe 
office  of  tbe  cleric  and  recorder  of  Sheridan 
county  Its  duly  executed  and  verified  Hen 
for  the  sum  of  $280.42,  total  of  all  materials 
alleged  to  have  been  furnished  by  It,  accord- 
ing to  tbe  law  providing  for  the  filing  of 
such  liens,  charging  therewith  lot  6  and  tbe 
S.  %  of  lot  5  in  block  10  of  Courchene's  orig- 
inal addition  to  tiie  town  of  Culbertson, 
tben  Sheridan,  now  Roosevelt  county,  to- 
getber  with  tbe  building  thereon,  the  same 
being  tbe  property  of  the  defendant  hotel 
company,  and  within  tbe  statutory  period 
therefor  Instituted  this  action  In  tbe  district 
court  of  Sheridan  county  to  foreclose  said  lien. 
All  defendants  other  than  tbe  hotel  company 
are  added  In  name  only.  No  cause  of  action 
Is  stated,  and  no  relief  Is  sought  against  any 
of  them,  and  no  service  of  summons,  so  far 


as  tbe  record  discloses,  was  made  upon  any 
of  them. 

Tbe  botel  company  answered,  admitting 
the  sale  and  the  furnishing  of  the  materials 
on  June  9tb  and  11th  to  Olsen,  and  admitted 
that  the  same  were  used  la  the  construction 
of  Its  botel  building.  It  denies  that  the  ma- 
terials alleged  to  have  been  furnished  on 
November  23d  were  ever  famished  It  or 
Olsen,  for  It,  on  said  date  or  at  any  other 
time,  or  at  all,  and  denies  that  tbe  same,  or 
any  part  thereof,  were  used  or  ever  entered 
into  tbe  construction  of  the  hotei  building. 
As  to  the  furnishing  of  said  materials  and 
their  use  in  said  building,  the  trial  proceeded 
upon  the  issues  above  narrated.  The  court, 
after  bearing  all  the  testimony,  entered  Judg- 
ment for  the  defendant  hotS  company  to 
the  effect  that  plaintiff  bad  no  lien,  dismiss- 
ing tbe  complaint,  and  awarding  defendant 
its  costs  in  the  sum  of  $72.50.  This  appeal 
Is  from  that  judgment 

Tbe  testimony  shows  that  Olsen,  as  al- 
leged in  plaintiff's  complaint,  was  the  con- 
tractor for  the  building  and  construction  of 
said  botel;  that  under  bis  contract  be  was 
to  furnish  all  materials;  that  the  plalntliC 
had  no  dealings  whatsoever  with  defendant 
hotel  company;  that  all  materials  it  fur- 
nished and  sold  in  connection  with  tbe  build- 
ing and  erecting  of  said  hotel  were  furnished 
and  sold  to  Olsen  and  charged  to  him.  This 
being  a  fact  as  disclosed  by  the  testimony, 
the  principal  question  before  tbe  trial  court 
was  whether  the  materials  alleged  to  have 
been  furnished  cm  November  23d  and  to  have 
entered  Into  the  construction  of  the  hotel 
building  of  defendant  company  were  ever  in 
fact  furnished,  and,  if  so,  did  tbey  enter  In- 
to the  construction  of  tbe  building? 

[1]  It  was  Iwrumbent  upon  plaintiff  to  es- 
tablish its  lien,  and  to  do  so  it  most  prove 
by  a  preponderance  of  evidence,  not  only 
that  It  furnished  the  materials,  but  that  the 
same  were  used  in  tbe  construction  of  tbe 
building  situated  on  the  property  to  which 
it  claims  a  right  to  resort  as  security  for  the 
debt  thus  created.  In  the  absence  of  this 
showing  its  equity  does  not  arise  and  Its  Hot 
is  of  no  effect  Silvester  v.  Mine  Co-,  80  CaL 
510,  22  Pac.  217;  Weir  r.  Barnes,  38  Neb. 
875,  57  N.  W.  760;  Obaptn  v.  Paper  Works, 
30  Conn.  461,  79  Am.  Dea  263;  Hunter  v. 
Blancbard,  18  111.  818;  Taggart  v.  Buckmore, 
42  Me.  77;  Sbulenberg  v.  Prairie  Home  In- 
stitute Co.,  65  Mo.  295;  Missoula  Merc.  Go. 
V.  O'Donnell,  24  Mont  65,  60  Pac.  694,  991. 

[2]  Plaintiff  did  not  bring  Itself  vritbin 
this  mle,  for  It  wholly  failed  to  show  that 
any  of  the  materials  of  November  23d  were 
ever  ordered  by  Olsen  or  tbe  botel  comi>any, 
or  were  ever  delivered  to  either,  or  that  the 
said  materials  or  any  part  thereof  ever  en- 
tered into  the  construction  of  said  building. 
Without  a   showing  that   tbe  materials  of 
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November  23d,  or  some  part  thereof,  entered 
Into  the  construction  of  the  building,  there 
conid  be  no  lien,  for  those  items  are  the  only 
ones  alleged  to  have  been  furnished  within 
the  90  days'  period  for  QUng  such  .liens. 
SecUon  7201,  Rev.  Ckjdes  1907. 

[3]  Other  questions  raised  by  this  appeal 
are  not  worthy  of  notice,  but  there  is  anoth- 
er proposition  so  patent  from  the  record  that 
we  deem  it  necessary  to  call  attention  to  it 
Upon  both  the  pleadings  and  proof  Olsen 
contracted  the  debt  for  the  materials  fur- 
nished by  plaintiff.  Tlils  debt  is  the  only  foun- 
dation for  this  action.  Without  a  debt  there 
can  be  no  Uen;  hence  the  existence  of  the 
liai  depends  upon  the  existence  of  the  debt 
for  which  it  stands  as  security,  and  it  can- 
not be  enforced  until  the  Indebtedness  be 
shown.  This  cannot  be  shown  except  in 
proper  Judicial  proceedings  for  that  purpose 
to  which  the  debtor  Is  made  .a  party,  and  the 
mere  naming  of  him  in  the  title  of  the  com- 
plaint did  not  make  blm  such  in  fact.  Serv- 
ice of  summons,  as  well  as  appropriate  al- 
legations in  the  complaint,  were  necessary 
for  that  purpose.  The  admission  by  the 
defendant  hotel  company  that  the  materials 
of  June  9th  and  11th  entered  into  the  con- 
struction of  the  building  did  not  help  mat- 
ters; did  not  adjudicate  Olsen's  indebted- 
ness to  plaintiff.  Olsen  was  entitled  to  his 
"day  in  court,"  and  defendant  hotel  company 
was  entitled  to  have  his  debt  adjudicated  be- 
fore its  property  should  be  subjected,  by  lien 
foreclosure,  to  the  payment  thereof.  It  is 
a  well-established  rule  of  law  that  no  Judg- 
ment can  be  rendered  or  enforced  in  any 
case  imtil  the  debtor  is  made  a  party  to  the 
proceeding,  and  the  fact  and  amount  of  his 
liability  judicially  determined.  Gilliam  v. 
Black,  le  Mont.  217,  40  Pac.  803;  Kerns  v. 
nynn,  61  Mich.  573,  17  N.  W.  62 ;  Vreeland 
v.  Ellsworth,  71  Iowa,  847,  32  N.  W.  374; 
Lookout  Lumber  Co.  v.  Mansion  Hotel  &  B. 
Ry.  Ob.,  109  N.  C.  658,  14  S.  E.  35;  Sinnick- 
son  ▼.  Lynch,  25  N.  J.  Law,  317;  Estey  v. 
Lumber  Co.,  4  Colo.  App.  165,  34  Pac.  1113 ; 
Missoula  Merc.  Co.  v.  O'Donnell,  supra. 

In  the  case  last  above  cited,  Mr.  Chief 
Justice  Brantly  said : 

"The  lien  is  not  in  any  sense  the,  or  any, 
cause  of  action.  It  is  merely  an  incident,  ancil- 
lary or  snhsidiary  to  the  main  fact — which  is 
the  debt.  The  creditor  may  waive  bis  lien— the 
incidental  right— and  pursue  the  debtor  upon 
his  personal  liability,  but  he  cannot  enforce  the 
Uen  without  ascertaining  both  the  fact  of  in- 
debtedness and  the  amount  of  it  In  the  only 
way  recognized  by  law;  that  is,  by  making  the 
debtor  a  party,  and  litigating  the  question  of 
indebtedness  with  him." 

The  case  at  bar  was  tried  upon  the  theory 
that  the  materials  were  sold  to  Olsen,  and 
by  him  made  a  part  of  defendant  hotel  com- 
pany's building.    In  order  to  foreclose  a  Uen 


against  the  hotel  company's  property  for 
such  materials,  the  plaintiff  must  first  prove 
a  valid  Hen  as  herein  recited,  and  adjudi- 
cate its  claim  against  Olsen,  neither  of 
which  was  done. 

We  recommmd  that  the  Judgment  be  af- 
firmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


(62  Mont.  676) 
STATE  ex   rel.   RANKIN,  Atty.  Gen.,  v. 
NORTHERN  PAC.  RY.  CO.  et  al. 

(No.  4806.) 

(Supreme  Court  of  Montana.    March  27,  1922.) 

1.  Courts  (8=997(5)— United  Stales  Supreme 
Court's  decision  as  to  right  of  state  to  re- 
quire railroad  to  charge  rats  other  than  that 
fixed  by  order  of  Interstatit  Commerce  Com- 
mission for  Interstate  traffic  held  conclusive 
on  state  court. 

The  decision  of  the  Supreme  Court  of  the 
United  States  as  to  the  right  of  the  state  to 
require  railroads  to  charge  a  passenger  rate 
other  than  that  fixed  for  interstate  commerce  by 
an  order  of  an  Interstate  Commerce  Commis- 
sion is  conclusive  on  the  state  court. 

2.  Commerce  €=98(14)— Statute  fixing  maxi- 
mum intrastate  passenger  rate  In  excess  of 
that  fixed  by  oriter  of  Interstate  Commerce 
Commission  held  void. 

Rev.  Codes  1921,  {  6586,  prohibiting  rail- 
roads from  charging  an  iatrastate  passenger 
rate  in  excess  of  three  cents  per  mile,  hetd  in- 
valid in  view  of  order  of  Interstate  Commerce 
Coinmission  fixing  the  passenger  rate  at  three 
and  six  tenths  cents  per  mile. 

Original  proceeding  by  the  State' of  Mon- 
tana, on  the  relation  of  Wellington  D.  Ran- 
kin, Attorney  General,  against  the  Northern 
Pacific  Railway  Company  and  others.  Pro- 
ceeding dismissed. 

Edward  G.  Toomey,  of  Helena,  and  W.  D. 
Rankin,  Atty.  Gen.,  for  relator. 

Gimn,  Rasch  &  Hall,  of  Helena,  for  re- 
spondents. 

GALEN,  J.  This  Is  an  original  proceeding 
In  injimctiou,  prosecuted  in  this  court  after 
leave  granted  by  the  state  upon  the  relation 
of  its  Attorney  General  against  the  Northern 
Pacific  Railway  Company  and  eleven  other 
corporate  defendants  named,  constituting  all 
the  railroads  engaged  in  Intrastate  transpor- 
tation In  Montana,  and  pro  forma  against 
the  Board  of  Railroad  Commissioners  of 
Montana. 

The  complaint  was  filed  on  January  31, 
1921,  the  object  and  purpose  of  the  action 
being  the  enforcement  of  chapter  87,  Laws 
1905,  as  amended  by  chapter  250,  Laws  of 
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1921  (section  6686,  B,  C.  M.  1921) ;  in  short, 
"the  three-cent  passenger  fare  law,"  which 
It  la  alleged  the  defendant  threatened  to 
violate  by  the  exaction  of  a  per  mUe  pas- 
senger fare  of  S.6  cents  under  color  of  an  or- 
der of  the  Interstate  Commerce  Commission 
Issued  on  January  24,  1921.  It  appears  that 
suit  was  brought  by  the  defendants  herein, 
as  plaintiffs,  in  the  United  States  District 
Court  for  the  District  of  Montana  on  Janu- 
ary 27,  1921,  before  complaint  herein  was 
filed,  against  the  Board  of  Railroad  Com- 
missioners and  others  charged  with  the  en- 
forcement and  execution  of  the  state's  three- 
cent  passenger  fare  statute,  wherein  it  was 
sought  to  have  th^  state  law  declared  void 
for  conflict  ^'ith  the  federal  Constitution 
and  statutes;  and  defendants  were,  on  Jan- 
uary 27,  1921,  restrained  from  enforcing  the 
state  law  and  from  in  any  wise  interfering 
with  the  order  of  the  Interstate  (Commerce 
Commission.  On  account  of  the  previous  in- 
stitution of  suit  in  the  federal  court  and  the 
issuance  of  a  restraining  order  therein,  this 
court,  in  accord  with  the  necessity  for  the 
orderly  administration  of  justice,  stayed  the 
operations  of  the  Board  of  Railroad  Com- 
misslonera  under  the  three-cent  fare  law 
pending  determination  of  the  case  in  the 
federal  court 

After  the  complaint  was  filed  herein  and 
order  to  show  cause  issued,  the  defendant 
carriers  sought  a  removal  of  this  cause  to 
the  federal  court,  but  their  application  In 
this  regard  was  denied  on  February  10, 1921 ; 
it  appearing  that  section  26G  of  the  Federal 
Judicial  Code  (S6  Stat  1162';  IT.  S.  Comp. 
St.  8  1243)  clearly  authorizes  the  trial  of 
such  a  federal  question  in  the  state  court 

[1,  J]  Defendant  carriers  appeared  by  de- 
murrer in  this  cause,  alleging  lack  of  Juris- 
diction over  the  subject  of  the  action,  de- 
fect of  parties  defendant  because  the  United 
States  was  not  joiued  as  a  party,  and  failure 
of  the  complaint  to  state  facts  sufiicient 
to  constitute  a  cause  of  action.  Extensive 
argument  was  had  on  all  the  propositions 
involved.  In  common  with  other  courts 
throughout  the  country,  decision  of  the  ques- 
tion involved  was  deferred  booause  of  the 
pendency  of  similar  questions  in  the  Su- 
preme Court  of  the  United  States,  whose 
decision  on  the  merits  is  conclusive. 

On  February  27,  1922,  the  Supreme  Court 
of  the  United  States,  through  Mr.  Chief  Jus- 
tice Taft,  announced  ita  decision  in  two 
cases.  Railroad  Commission  of  Wisconsin  et 
aL  V.  Chicago,  Burlington  &  Qulney  Railroad 
(30.    (No.  206,  October  term,  1921)  257  U.  S. 

— ,  42  Sup.  Ct.  232,  66  L.  Ed.  ,  and  the 

State  of  New  York  ex  reL  t.  United  States 
et  al.  (No.  283,  October  term,  1921)  257  U. 

8. ,  42  Sup.  Ct  239,  66  tn  Hd. .    From 

a  review  of  the  foots  involved  in  those  cases, 
and  the  facts  presented  herein,  there  is  no 
room  for  doubt  as  to  thd  application  of 
tbose  decisions  and  their  consequent  control 


In  the  case  before  as.  In  New  Torfc  and  In 
Wisconsin,  as  in  MJontana,  the  railroad  car- 
riers, following  the  proceedings  before  the 
Interstate  Commerce  O)mmission  in  Ex 
parte.  74,  Increased  Rates,  68  Interst  Oom. 
Oim'n  R.  220,  made  application  to  the  prop- 
er state  autfaoritiee  for  an  increase  in  In- 
trastate passenger  fares,  in  conformity  with 
the  increase  on  interstate  fares  allowed  by 
the  Interstate  Ck)mmerce  Commission,  l^e 
state  authorities  denied  the  applications  on 
the  ground  that  a  state  statute  in  eadi  In- 
stance prescribed  a  maximum  mileage  fare 
for  passengers  in  intrastate  traffic.  There- 
upon the  carriers  commenced  a  i»roceeding 
before  the  Interstate  Commerce  CJommission 
under  section  13  of  the  Act  to  Regulate  (Com- 
merce (24  Stat  379)  as  amended  June  18, 
1910  (U.  S.  Comp.  St  i  8581),  and  February 
28, 1020  (41  Stat  456),  for  an  order  directing 
thert  to  increase  the  fares  in  conformity 
with  the  percentage  Increase  fixed  as  a 
standard  by  the  Interstate  Commerce  Com- 
mission In  the  rate  territories,  Inclnding  Wis- 
consin, New  York,  and  Montana.  The  fed- 
eral orders  prayed  for  resulted,  after  appro- 
priate administrative  Investigation  and  hear- 
ing, and  the  fares  were  raised  in  each  state 
notwithstanding,  and  in  the  face  of,  the 
state  statutes.  As  to  Montana,  see  Mont. 
Rates  &  Fares,  60  Interst  Ciora.  (3om'n  B. 
61.  In  the  Wisconsin  case  the  Supraue 
Ck>urt  of  the  United  States  said: 

"Intrastate  rates  and  the  income  from  them 
roust  play  a  most  important  part  in  maintain- 
ing an-  adequate  national  railway  system. 
Twenty  per  cent  of  the  Kress  freight  receipts 
of  tbe  railroads  of  the  country  are  from  intra- 
state traffic,  and  50  per  cent  of  the  passenger 
receipts.  The  ratio  of  the  gross  mtrastate 
revenue  to  the  interstate  revenue  is  a  little 
less  than  one  to  three.  If  the  rates,  on  which 
such  receipts  are  based,  are  to  be  fixed  at  a 
substantially  lower  level  than  in  interstate 
traffic,  the  share  which  the  intrastate  tramc 
will  contribute  will  be  proportionately  less.  If 
the  railways  are  to  earn  a  fixed  net  percentage 
of  income,  the  lower  the  intrastate  rates,  the 
liigher  tbe  interstate  rates  may  have  to  be. 
The  effective  operation  of  the  act  [Transporta- 
tion Act  of  1020,  41  Stat.  456-488]  wfll  rea- 
sonably and  justly  require  that  intrastate  traf- 
fic should  pay  a  fair  proportionate  share  of  the 
cost  of  maintaining  an  adequate  railway  system. 
Section  15a  confers  no  power  on  the  Commis- 
sion to  deal  with  intrastate  rates.  What  is 
done  under  that  section  is  to  be  done  by  the 
Commission  in  the  exercise  of  its  powers  to 
prescribe  juat  and  reasonable  rates,'  i.  e.,  pow- 
ers derived  from  previous  amendments  to  the 
Interstate  Commerce  Act,  which  have  never 
been  construed  or  used  to  embrace  the  prescrib- 
ing of  intrastate  rates.  When  we  turn  to  para- 
graph 4,  S  13,  however,  and  find  the  Commis- 
sion for  the  first  time  vested  with  a  direct  pow- 
er to  remove  'any  undue,  unreasonable,  or  un- 
just discrimination  against  interstate  or  for- 
eign commerce,'  it  is  impossible  to  escape  the 
dovetail  relation  between  that  provision  and 
the  purpose  of  section  15a.    If  that  purpose  is 
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interfered  'wtth  hy  a  disparity  of  intrastate 
rates,  the  Commission  is  authorized  to  end  the 
disparity  by  directly  removing  it,  because  it  is 
plainly  an  'undue,  unreasonable,  and  unjust  dis- 
crimination against  interstate  or  foreign  com- 
merce,' witltin  the  ordinary  meaning  of  those 
■words.  •  •  •  Congress  in  its  control  of  its 
interstate  commerce  system  is  seeking  in  the 
Transportation  Act  to  make  the  system  ade- 
quate to  the  needs  of  the  country  by  securing 
for  it  a  reasonable  compensatory  return  fof  all 
the  work  it  does.  The  states  are  seeking  to 
use  that  same  system  for  intrastate  traffic. 
That  entails  large  duties  and  expenditures  on 
the  interstate  commerce  system  which  may 
burden  it  unless  compensation  is  received  for 
the  intrastate  business  reasonably  proportion- 
ate to  that  for  the  interstate  business.  Con- 
gress as  the  dominant  controller  of  interstate 
commerce,  may  therefore,  restrain  undue  limi- 
tation of  the  earning  power  of  the  interstate 
commerce  system  in  doing  state  work." 

And  in  tbe  New  York  case  tbe  Sninreme 
Gonit  of  tbe  United  States  said: 

"We  said  in  Addystone  Pipe  &  Steel  Company 
V.  United  States,  175  U.  S.  211,  230:  'Any- 
thing which  directly  obstructs  and  thus  regu- 
lates that  commerce  which  is  carried  on  among 
tbe  states,  whether  it  is  state  legislation  or  pri- 
vate contracts  between  individuals  or  corpora* 
tions  should  be  subject  to  tbe  power  of  Con- 
gress in  the  regulation  of  that  commerce.' 
Ixiuisville  &  Nashville  R.  R.  t.  Mottley,  219  U. 
S.  467.  See,  also,  Scrantou  v.  Wheeler,  179  U. 
S.  141,  162,  163;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  400. 
'  "The  main  objections  to  the  order  are  the 
same  as  those  presented,  considered  and  over- 
ruled in  the  Wisconsin  rate  case  just  decided. 
The  evidence  in  this  case  shows  that,  it  the 
passenger  and  other  rates  here  in  controversy 
were  to  continue  in  force  as  rul^d  by  the  Pub- 
lic Service  Commission  of  New  Tork,  tbe  an- 
nual gross  revenues  of  the  interstate  railroads 
operating  in  the  state  of  New  York  from  both 
interstate  and  intrastate  passenger  and  milk 
business  would  be  less  by  nearly  twelve  mil- 
lions of  dollars  than  those  revenues  if  the  in- 
trastate fares  and  rates  were  on  tbe  same  level 
as  the  interstate  rates  as  fixed  by  the  In- 
terstate Commerce  Commission.  If  the  lower 
level  of  intrastate  fares  and  rates  is  to  be  main- 
tained, it  will  discriminate  against  interstate 
commerce,  in  that  it  will  require  higher  fares 
and  rates  in  the  interstate  commerce  of  tbe 
state  to  secure  the  income  for  which  the  Inter- 
state Commerce  Commission  must  attempt  to 
provide  by  fixing  rates  under  section  15a  of  tbe 
Interstate  Commerce  Act  as  amended  by  sec- 
tion 422  of  tbe  Transportation  Act  of  1920,  41 
Stat  466,  488,  in  carrying  out  the  declared  con- 
gressional purpose  'to  provide  the  people  of  the 
United  States  with  adequate  transportation.' 
As  we  have  just  held  in  the  Wisconsin  case, 
this  constitutes  'undue,  unreasonable  and  unjust 
discrimination  against  interstate  commeroev' 
which  is  declared  to  be  unlawful  and  prohibited 
by  section  13,  par.  4,  of  the  Interstate  Com- 
merce Act,  as  amended  by  section  416  of  the 
Transportation  Act  of  1020,  41  Stat  466,  484, 
and  which  the-  Interstate  Commerce  Commis- 
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sion  is  antborized  therein  to  remove  by  fixing 

intrastate  rates  for  the  purpose." 

The  validity  of  the  orders  of  the  Inter- 
state Commerce  Commission  is  now  beyond 
challenge  in  consequence  of  these  unanimous 
decisions  of  the  Supreme  Court  of  the  Uillt- 
ed  States,  after  almost  a  year  of  delibera- 
tion In  these  cases  presented,  argued  and 
reargued; 

As  sweeping  and  revolutionary  as  these  de- 
cisions may  appear  to  those  jealous  of  states' 
rights,  tbe  questions  herein  involved  must 
be  accepted  as  finally  determined.  Our  view 
as  to  the  proper  construction  of  the  federal 
Constitution  and  statutes  becomes  wholly 
unimportant,  and  there  is  nothing  left  to 
be  done  other  than  to  bow  to  the  paramount 
authority  asserted  by  tbe  federal  govern- 
ment 

Accordingly  this  proceeding  is  dismissed. 

Dismissed. 

BRANTLY,  C.  J.,  and  COOPER  and  HOL- 
LOWAY,  JJ.,  concur. 


(63  Mont  1) 
STATE  V.  BOWKER.     (No.  4974.) 

(Supreme  Court  of  Montana.    March  27, 1922.) 

1.  Statutes  «S324I(I)— Penal  statute*  strictly 
construed. 

Penal  statutes  must  be  strictly  construed. 

2.  Statutes  <S=>225— Existing  statutes  on  same 
subject  operative  in  aooordance  with  leglsla- 
tlve  intent. 

Where  the  legislative  Intent  is  plain,  the 
consideration  and  application  of  the  provisions 
of  more  than  one  existing  enactment  on  the 
same  subject  is  not  a  departure  from  the  rule 
that  penal  statutes  must  be  strictly  construed; 
it  being  the  court's  duty  to  reconcile  tbe  stat- 
utes and  make  them  operative  in  accordance 
with  tbe  legislative  hoitent  if  possible. 

3.  Statutes  <S=36 1— Presumed  valid;  not  to  be 
held  void  for  uncertainty,  unless  Impossible 
to  ascertain  Intent. 

Every  presumption  is  In  favor  of  the  va- 
lidity of  legislative  acts,  and  an  act  will  not 
be  held  void  for  uncertainty,  unless  it  is  im- 
possible to  ascertain  the  legislative  intent  or 
purpose.  ' 

4.  Statutes  «=»225  —  Statute  being  construed 
read  In  oonnectlon  with  other  acts  relating 
to  same  subject  or  having  same  purpose. 

All  acts  relating  to  the  same  subject,  or 
having  tbe  same  general  purpose  as  the  statute 
being  construed,  should  be  read  in  connection 
with  such  statute. 

5.  Constitutional  law  ®=s>48— Construction  which 
will  uphold  validity  of  statute  adopted  if  It 
can  be  done  without  violence  to  the  meaning 
of  the  language  used. 

In  testing  the  validity  of  a  statute  subject 
to  two  constrnctionB,  one  of  which  will  uphold 


«=3For  other  oasea  Me  same  topic  and  KBY-NUIIBBR  In  all  Kay-Numbered  OtgwU  and  Indexes 
205P.-ei 


Digitized  by 


Google 


062 


205  PaCIFIO  REPORTER 


(Moot. 


its  ▼alidity,  whfle  the  other  will  condemn  it,  the 
co-nstmction  upholding  its  validity  will  be 
adopted  if  it  can  be  done  without  violence  to 
the  fair  meaning  of  the  words  employed. 

6.  Statutes  ^»2I  5— Construed  In  aocordanoe 
with  legislative  Intent,  gathered  from  terms 
of  statute  considered  In  light  of  surrounding 
circumstances. 

In  construing  a  statute,  the  court  must  as- 
certain and  carry  into  effect  the  intention  of  the 
Legislature,  if  possible;  such  intention  to  be 
gathered  from  the  terms  of  the  statute,  con- 
sidered in  the  light  of  surrounding  circum- 
stances. 

7.  Statutes  (S=»l  88— Words  given  will  he  glv> 
en  meaning  that  will  best  accord  with  the 
subject  of  the  enactment. 

Words  of  a  statute  must  be  so  interpreted 
as  to  give  them  a  meaning  which  will  best  ac- 
cord with  the  subject  of  the  enactment 

8.  Statutes  4=3 188— Words  to  be  given  usual 
construction. 

The  words  of  a  statute  are  to  be  given  their 
usual  construction. 

9.  Statutes  ®=>I6I  (I)— Rep.eaJs  by  Implication 
not  favored,  and  not  to  be  presumed  as  to 
former  laws  on  subject  not  mentioned. 

Repeals  by  implication  are  not  favored,  and 
it  will  not  be  presumed  that,  by  a  subsequent 
enactment,  the  Legislature  intended  to  repeal 
former  laws  on  the  subject  not  mentioned,  es- 
pedaUy  where  the  existing  law  appears  to  have 
been  under  consideration  to  the  extent  of  direct 
reference  thereto,  both  in  the  title  and  in  the 
repealing  dauae. 

10.  Criminal  law  <8=984(l)— DIstriot  oourt  held 
to  have  Jurisdiction  in  prosecution  for  main- 
tenance of  liquor  nuisance;  "supplemental." 

Under  Rev.  Codes  1921,  i  11122,  giving  dis- 
trict court  jurisdiction  of  liquor  prosecutions, 
the  district  court  bad  jurisdiction  in  prosecution 
for  maintaining  a  common  nuisance,  where  in- 
toxicating liquors  were  sold,  under  Laws  Bx. 
Sees.  1921,  c.  9,  $  19,  making  such  a  nuisance 
a  misdemeanor  punishable  by  a  fine  not  less 
than  $100,  nor  more  than  $500,  and  imprison- 
ment for  not  less  than  30  days  nor  more  than 
6  months,  notwithstanding  Rev.  Codes  1921,  S 
11630,  giving  the  justices'  court  jurisdiction  of 
specified  offenses  where  crime  is  punishable  by 
fine  not  exceeding  $500  or  imprisonment  not 
exceeding  6  months,  or  both,  and  section  11631, 
giving  district  court  jurisdiction  of  offenses  not 
otherwise  provided  for,  section  11122  not  hav- 
ing been  repealed  by  implication  by  the  act  of 
1921,  in  view  of  Laws  1917,  c.  143,  {{  7,  8, 
notwithstanding  section  39  of  such  act  of  1921, 
making  such  act  "supplemental"  to  other  stat- 
utes relating  to  intoxicating  liquors;  the  word 
"supplemental"  meaning  in  addition  to  the  leg- 
islative enactments  already  existing. 

Appeal  from  District  Conrt,  Cascade  Comi- 
ty;   J.  B.  Leslie,  Judge. 

D.  W.  Bowker  was  convicted  of  maintain- 
ing a  common  nuisance,  where  Intoxicating 
Uguors  were  sold,  and  he  appeals.    Afilrmed. 


O'Leary  &  Doyle,  of  Great  Falls,  for  appe- 
lant 

W.  D.  Rankin,  Atty.  Gen.,  and  L.  A.  Foot, 
Asat  Atty.  Gen.,  for  the  State. 

GALEN,  J.  In  this  case  It  appears  that 
upon  leave  granted  an  Information  was  filed 
by  the  county  attorney  in  the  district  court 
of  Cascade  county,  charging  the  defendant 
with  maintaining  a  common  nuisance^  in  that 
be  did,  on  or  about  the  29th  day  of  Septeis- 
ber,  1921,  and  for  a  long  time  prior  thereto, 
willfully,  unlawfully,  knowingly,  and  wrong- 
fully, conduct  and  maintain  a  place  where 
Intoxicating  liquors  were  sold.  The  defend- 
ant interposed  a  plea  of  not  guilty,  and  was 
thereafter  tried  by  a  Jury,  found  guilty,  and 
sentenced  by  the  court  to  30  days'  imprison- 
ment in  the  county  jail,  and  to  pay  a  fine  of 
$100.     The  appeal  is  from  the  judgment 

But  one  error  is  assigned,  raising  the  single 
question  presented  and  argued,  namely:  In 
view  of  the  present  status  of  legislation 
covering  the  subject  of  prohibition,  did  the 
district  court  have  jurisdiction  of  the  offense 
charged?  The  information  is  based  on  the 
provisions  of  section  19  of  chapter  9  of  the 
Extraordinary  Session  of  the  Legislature  of 
1921,.  which  reads  in  part  as  follows: 

"Any  room,  house,  building,  boat  vehicle, 
structure,  or  place  where  intoxicating  liquor  is 
manufactured,  sold,  kept  or  bartered  in  viola- 
tion of  this  act,  and  all  intoxicating  liquor  and 
property  kept  and  used  in  maintaining  the 
same,  is  hereby  declared  to  be  a  common  nui-, 
sauce,  and  any  person  who  maintains  such  a* 
common  nuisance  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
fined  not  less  than  $100.00,  nor  more  than 
$500.00,  and  be  imprisoned  not  less  than  thirty 
days  nor  more  than  six  (6)  months." 

It  is  argued  that  the  district  court  Is  not 
possessed  of  original  jurisdiction  of  the  of- 
fense charged,  as  it  is  by  statute  made  a  mis- 
demeanor punishable  by  a  fine  of  not  exceed- 
ing $500,  and  by  imprisonment  in  the  county 
jail  not  exceeding  6  months.  In  support  of 
this  contention,  our  attention  is  directed  to 
the  general  law  prescribing  the  criminal  Ju- 
risdiction of  Justice  and  district  courts.  Sec- 
tons  11630  and  U631,  R.  C.  M.  1921.  How- 
ever, section  37  of  chapter  143  of  the  Laws 
of  1917  (section  11122,  R.  O.M.  1921)  If  stitt 
in  force  and  effect  especially  confers  juris- 
diction in  such  cases  upon  the  district  court 
It  provides: 

"The  district  court  shall  have  original  juris- 
diction in  all  criminal  actions  for  violations  of 
the  provisions  of  this  act  and  in  all  civil  ac- 
tions for  the  recovery  or  enforcement  of  fines, 
penalties  and  forfeitures  provided  for  in  this 
act  and  all  such  actions,  both  criminal  and 
civil,  shall  be  instituted,  prosecuted  and  tried  in 
the  district  court" 

In  view  of  the  enactm^it  of  chapter  0  ot 
the  Extraordinary  'Session  of  1921,  question 
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arises  as  to  whether  section  37  of  the  act  of 
1917  is  continued  and  in  force  and  is  to  be 
applied  and  construed  in  conjunction  with 
the  act  of  1921.  Section  35  of  the  act  of  1917 
Is  expressly  repealed.    It  reads  as  follows: 

"Whenever  the  words  'this  act'  appear  in  any 
of  the  laws  of  this  state  enacted  tor  the  8n{k- 
pression  of  the  liquor  trafBc,  commonly  called 
Prohibition  Laws,  it  shall  be  construed  to 
mean  and  include  all  such  prohibition  laws  of 
this  state." 

And  section  37  of  the  act  of  1917,  above  set 
forth,  Is  not  mentioned  in  the  later  statute. 
In  the  general  repealing  clause  of  the  act 
of  1921  (section  39),  the  following  language 
was  employed  by  the  Legislature: 

"All  acts  and  parts  of  acts  iq  conflict  here- 
with, are  hereby  repealed;  provided,  however, 
except  as  herein  otherwise  specified,  this  act 
shall  be  construed  as  supplemental  to  and  a 
part  of  all  laws  of  this  state  relating  to  in- 
toxicating liquors." 

[1-3]  While  the  rule  la  recognized  that  pe- 
nal statutes  must  be  strictly  construed 
(State  ▼.  Cudahy  Packing  Co.,  33  Mont  179, 
82  Pac.  833, 114  Am.  St  Rep.  804,  8  Ann.  Cos. 
717 ;  State  v.  ^tna  Banking  &  Trust  Co.,  34 
Mont  379,  87  Pac.  268),  yet  where  the  leg- 
islative intent  Is  plain,  there  is  no  departure 
from  the  rule  in  consequence  of  the  consider- 
ation and  application  of  the  provisions  of 
more  than  the  one  existing  enactment  on  the 
same  subject.  It  is  our  duty  to  reconcile  the 
statutes,  and  make  them  operative  in  accord- 
ance with  the  legislative  intent,  If  at  all  pos- 
sible. State  ex  ret  Evans  v.  Stewart,  53 
Mont  18,  161  Pac.  309.  Every  presumption 
Is  in  favor  of  the  validity  of  legislative  acts, 
and  the  obligation  rests  on  the  court  to  so 
construe  them  as  to  make  them  operative 
(Thomas  v.  Smith,  1  Mont  21);  and  an  act 
will  not  be  held  void  for  uncertainty,  unless 
It  Is  impossible  to  ascertain  the  l^slatlve 
Intent  or  purpose  (State  v.  Livingston  Con- 
crete Build.  &  Mfg.  Co.,  34  Mont  670,  87 
Pac  980,  9  Ann.  Cas.  204). 

"One  of  the  recognized  rules  of  construction 
of  statutes  is  that  we  are  to  look  to  the  state 
of  the  law  when  the  statute  waa  enacted  in 
order  to  see  for  what  it  was  intended  as  a 
substitute.  No  single  statute  should  be  inter- 
preted wholly  by  its  OWB  words.  Upon  enact- 
ment it  becomes  a  part  of,  and  is  to  be  read 
in  connection  with,  the  whole  body  of  the  law. 
Its  interpretation  is  to  be  in  the  light  of  the 
Ceneral  policy  of  previous  legislation  and  of  the 
long-established  principles  of  law  and  equity. 
Every  statute  which  is  properly  the  subject  of 
judicial  construction  should  receive  such  a 
construction  as  will  not  conflict  with  general 
principles  and  will  make  it  harmonize  with  the 
pre-existing  body  of  law."    25  R.  C.  L.  10S2. 

[4]  The  construction  of  a  particular  stat- 
ute, or  in  the  interpretation  of.  any  of  its 
provisions,  all  acts  relating  to  the  same  sub- 
ject, or  having  the  same  general  purpose, 


should  be  read  In  connection  with  It,  as  to- 
gether constituting  one  law.  36  Cyc.  1147- 
1148,  In  the  absence  of  constitutional  limita- 
tion, a  statute  may  be  aipended  merely  by 
strildng  out  portions  of  It  and  inserting  new 
matter,  or  adding  new  provisions.  In  the 
case  of  First  State  Bank  v.  Bottineau  County 
Bank,  66  Mont  363,  185  Pac.  162,  8  A.  L.  K. 
631,  this  court  speaking  through  Mr.-  Justice 
HoUoway,  said: 

"A  supplemental  act  is  one  designed  to  im- 
prove an  existing  statute,  by  adding  something 
thereto  without  changing  the  origical  text 
McCleary  v.  Babcock,  169  Ind.  228,  82  N.  B. 
453;  Loomis  v.  Runge,  66  Fed.  856,  14  O.  C. 
A.  148.  Supplemental  statutes  include  every 
species  of  amendatory  legislation  which  goes 
to  complete  a  legislative  scheme.  Rabway  Sav. 
Inst  V.  Bahway,  53  N.  J.  L.  48,  20  Atl.  756." 

[S-8]  Acts  in  pari  materia  are  always  to 
be  construed  together.  State  v.  St.  Bd. 
Equalization,  56  Mont  413,  185  Pac  708,  186 
Pac.  697.  It  Is  a  universally  recognized  rule 
of  construction  in  testing  the  validity  of  a 
statute  subject  to  two  constructions,  one  uf 
which  will  uphold  its  validity,  while  the  other 
will  condemn  It  that  the  former  will  be 
adopted  if  it  can  be  done  without  violence  to 
the  fair  meaning  of  the  words  employed. 
State  V.  Kahn,  56  Mont  108,  182  Pac  107. 
Every  reasonable  doubt  favors  the  validity 
of  the  statute.  State  v.  St  Bd.  Equalization, 
supra.  In  construing  a  statute,  the  court 
must  ascertain  and  carry  into  effect  the  In- 
tention of  the  Legislature,  if  possible;  such 
intention  to  be  gathered  from  the  terms  of 
the  statute,  considered  in  the  light  of  sur- 
rounding circumstances.  State  ex  rel.  Evans 
V.  Stewart  supra.  Words  of  a  statutory  en- 
actment must  be  so  Interpreted  as  to  give 
them  a  meaning  that  will  best  accord  with 
the  subject  of  the  enactment  In  re  Wlsner, 
36  Mont.  298,  92  Pac.  958.  The  law  imposes 
a  duty  upon  the  judicial  department  to  pur- 
sue the  legislative  intent  so  far  as  possible. 
Lerch  v.  Missoula  Brick  &  Tile  Co.,  45  Mont 
314,  123  Pac  25,  Ann.  Cas.  1914A,  346;  Pow- 
er V.  Bd.  Co.  Com'rs,  7  Mont  82,  14  Pac.  658, 
The  words  of  the  statute  are  to  be  given 
their  usual  construction  and  are  presumed  to 
be  used  In  their  ordinary  sense.  State  ex 
rel.  Glllett  v.  Cronln,  41  Mont  293,  109  Pac 
144 ;  Anaconda  Copper  M.  Co.  v.  Dist  Ct,  26 
Mont  396,  68  Pac  570,  69  Pac  103. 

[9, 10]  Repeals  by  Implication  are  not  fa- 
vored, and  it  will  not  he  presumed  that  by  a 
subsequent  enactment  the  Legislature  intend- 
ed to  repeal  former  laws  upon  the  subject 
not  mentioned  (Jobb  v.  Meagher  Co.,  20  Mont 
424,  51  Pac.  1034),  and  more  especially  so 
in  the  case  before  us  where  the  existing  law 
appears  to  have  been  under  consideration  to 
the  extent  of  direct  reference  thereto,  both 
in  the  title  and  in  the  repealing  clause.  Even 
though  it  be  possible  to  give  the  construc- 
tion of  chapters  143  and  9  contended  for  by 
the  defendant,  this  court  1b  not  justified  in 
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ao  doing,  aa  It  would  thereby  defeat  tbe  mani- 
fest object  for  the  enactment  of  chapter  9. 
Wilkinson  t.  McGomb,  59  Mont  518,  197  Pac. 
863.  Aa  indicating  the  intention  to  clothe 
the  district  court  'with  ezclusiTe  jurisdiction 
In  tbe  enforcement  of  prohibition  laws,  it  U 
to  be  noticed  that  aa  to  property.  Jurisdiction 
Is  also  especially  conferred  on  it,  in  an  action 
In  rem,  by  sections  7  and  8  of  ctiapter  143 
of  the  Laws  of  1917,  and  this  court  has  up- 
held the  Jurisdiction  so  granted.  State  ex 
rel.  Prato  v.  District  Court,  65  Mont.  660, 
170  Pac.  497;  State  v.  Kelly,  57  Mont  123, 
187  Pac.  637. 

It  is  confessed  that  the  object  of  the  repeal 
of  section  35  of  the  Laws  of  1917  is  not  clear, 
but  since  both  acts  are  properly  construed 
and  applied  together,*  it  becomes  unimpor- 
tant It  is  evident  from  tbe  title  and  repeal- 
ing clause  of  the  act  of  1921,  that  tbe  Leg- 
islature had  In  mind  the  provisions  of  the 
act  of  1917,  repealed  the  sections  found  ob- 
jectionable, and  intended  the  sections  not  spe- 
cifically repealed  to  be  continued  in  force  as 
a  part  and  portion  of  the  prohibition  stat- 
utes of  this  state.  This  seems  plain,  for  it  is 
expressly  declared  In  the  act  (sectian  39) 
that  it  "shall  be  construed  as  supplemental  to 
and  a  part  of  the  laws  of  this  state  relating 
to  intoxicating  liquors." 

Webster  defines  the  word  "anpplement"  as 
"that  which  completes,  or  makes  an  addition 
to,  something  already  organized,  arranged,  or 
set  apart;  specifically,  a  part  added  to,  or 
issued  as  a  continuation  of,  a  book  or  paper, 
to  make  good  Its  deficiencies  or  correct  its 
errors";  and  the  word  "supplemental"  as 
"serving  to  supply  what  Is  lacking."  Web- 
ster's New  International  Dictionary,  p.  2083. 
The  word  "supplemental"  as  here  used  means 
an  addition  to  the  legislative  enactments  al- 
ready existing.  See  First  State  Bank  v.  Bot- 
tineau County  Bank,  supra;  Rah  way  Sav- 
ings Inst  V.  City  of  Rahway,  63  N.  J.  Law, 
48,  20  AU.  756;  State  v.  Wyandot  County, 
16  Ohio  Cir.  Ct  E.  218;  Loomls  t.  Runge, 
66  Fed.  856,  14  C.  O.  A.  148. 

The  legislative  Intent  appears  to  hare  been 
to  make  the  provisions  of  the  act  of  1921 
supplemental  to  the  unrepealed  provisions  of 
the  act  of  1917,  and,  this  being  true,  clearly 
Jurisdiction  in  this  case  Is  vested  in  the  dis- 
trict court  exclusively.  By  section  24  of  the 
act  of  1921  any  Judge  having  cognizance  of 
criminal  offenses  is  authorized  to  issue  a 
search  warrant  upon  proper  showing  made, 
but  this  must  be  considered  with  respect  to 
other  provisions  of  the  law  which  confers 
Jurisdiction  as  to  the  subject  alone  upon  the 
district  courts.  The  language  employed — 
"any  Judge  having  cognizance  of  criminal  of- 
fenses"— necessarily  means  so  far  as  prohibi- 
tion enactments  are  concerned,  having  Ju- 
risdiction of  tbe  particular  offenses  as  pre- 
scribed by  law.  We  do  not  commend  the  act 
of  1921  as  a  model  piece  of  legislation,  but 


as  the  Intent  la  apparent  It  most  be  upheld 

and  applied. 

The  defendant's  contention  la  without  mer- 
it and  the  Judgment  la  affirmed. 

Afilrmed. 

BRANTL7,  a  J.,  and  OOOPEB  and  HOL- 
LOWAT,  JJ.,  concur. 

H.  H.  EWING,  District  Judge,  sitting  in 
place  of  Mr.  Justice  REYNOLDS,  disquali- 
fied, considering  himself  disqnallfled,  takes  no 
part  in  this  decision. 


(62  Hont  an> 

HENDERSON   «t  ai.  v.   DANIELS. 
(Now  4640.) 

(Supreme  Conrt  of  Montana.     Feb.  20,  1022. 
Rehearing  Denied  April  13,  1922.) 

1.  Executors  and  administrator*  «=3SI9(2)— 
Foreign  executors  caimot  ooavey  land  antll 
will  probated  In  state. 

Under  Rev.  Codes  1921,  {  10663,  dedaring 
(hat  the  authority  of  an  executor  or  adminis- 
trator does  not  extend  beyond  the  jurisdiction 
of  the  government  nnder  which  he  was  ap- 
pointed, executors  onder  a  will  probated  in 
Illinois,  but  not  in  Montana,  conld  not  carry  oat 
their  covenants  to  convey  a  marketable  title. 

2.  ExecHtors  and  administrators  «=»5I9(2)— 
Foreign  executors  coald  not  put  bayer  of 
land  in  dMault  until  they  obtained  autliorlty 
to  exeoate  deed. 

Under  Rev.  Codes  1921,  |  10663,  relative 
to  the  authority  of  executors  or  administra- 
tors,  section  7408,  requiring  conditions  involv- 
ing forfeitures  to  be  strictly  construed,  and  sec- 
tion 7406,  relative  to  the  performance  of  con- 
ditions of  an  obligation  before  requiring  an- 
other party  to  perform,  where  a  contract  for 
the  sale  of  land  in  Montana  by  executors  un- 
der a  will  not  probated  in  Montana  provided 
that  they  would  secnre  autbority  reqaired  to 
execute  and  deliver  a  deed  within  a  reasonable 
time,  and  gave  tbe  buyer  the  right  to  make 
the  deferred  payments  at  any  time,  whether 
due  or  not  and  receive  a  deed,  the  executors 
could  not  put  the  buyer  in  default  for  failure 
to  make  a  payment  due  14  months  after  the 
date  of  the  contract  without  pleading  and  prov- 
ing that  they  had  complied  with  their  agree- 
ment by  baring  the  will  probated  in  Montana 
and  having  it  legally  recoided. 

3.  Time  «=»  1 5— "Reasonable  tima." 

Reasonable  time  is  so  much  time  aa  is  nec- 
essary under  the  circumstances  to  do  con- 
veniently what  the  contract  or  duty  requires 
should  be  done  in  a  particular  case  (dting  7 
Words  and  Phrases,  First  Series,  Reasonable 
Time). 

4.  Trial  «=3l36(l)— Reasonable  tim*  is  qnat* 
tlon  of  law  when  faets  established  or  andla- 
puted. 

When  the  facts  are  clearly  established  or 
are  admitted  or  undisputed,  the  question  of 
what  is  a  reasonable  time  is  one  of  law. 
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5.  Exeeutore  tad  admlnlstretore  «ss444(2)— 
Allegation  of  due  appointment  bald  iDUifll- 
elent. 

Under  Hev.  Codea  1921,  {  9169,  providing 
'  that  a  judgment  or  determination  may  be 
pleaded  to  have  been  duly  given  or  made,  an  al- 
legation that  plaintiff  wag  duly  appointed,  qoal- 
ified,  and  acting  administrator,  with  the  will 
annexed,  does  not  sufficiently  show  that  he  was 
appointed  by  an  order  duly  given  or  made. 

6.  Wills  <s=>245— Court  without  Jurisdiction  to 
probate  whan  foreign  probate  procoedlngs 
unaccompanied  by  Judge^t  certHloate  that  at- 
testation Is  in  due  form. 

Under  Const.  U.  S.  art.  4,  $  1,  and  Rev. 
St  U.  S.  I  905  (U.  8.  Comp.  St  {  1519),  and 
Rev.  Codes  1921,  1 10655,  relative  to  the  attes- 
tation of  records  of  other  states,  and  section 
10040,  relative  to  the  probate  of  foreign  wills, 
a  copy  of  a  foreign  will  and  of  its  probate  in 
another  state  were  not  duly  authenticated,  and 
the  court  had  no  jurisdiction  to  probate  the 
will  where  the  proceedings  were  certified  only 
by  the  clerk  and  unaccompanied  by  the  certifi- 
cate of  any  judge  or  magistrate  that  the  attes- 
tation was  in  due  form. 

7.  Wills  4=>434— Probate  of  foreign  will  open 
to  collateral  attack  when  proceedings  unao- 
conpanied  by  Judge's  oertifloate  that  attes- 
tation Is  in  due  form. 

The  probate  of  a  foreign  will  is  open  to  col- 
lateral attack  when  the  foreign  probate  pro- 
ceedings were  certified  only  by  the  clerk  and  un- 
accompanied by  the  certificate  of  any  judge  or 
magistrate  that  the  attestation  was  In  dne 
form. 

C(«uiii88loners'  C>ptDl«»i. 
Appeal  from  District  Court,  Fergua  Coun- 
ty: Jack  Briscoe,  Judge. 

Action  by  S.  s!  Henderson  and  another 
against  H.  E.  Daniels.  From  a  judgment  for 
plaintiffs  and  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Belden  &  De  Kalb,  of  Lewlstown,  for  ap- 
pellant 

Ralph  J.  Anderson,  of  Lewlstown,  for  re- 
spondents. 

STARK,  C.'C.  The  record  in  this  case  dis- 
closes that  on  the  28th  day  of  December, 
1916,  S.  8.  Henderson,  of  Monmouth,  111.,  and 
David  W.  Henderson  and  Lizzie  U  Hickman, 
re^ectively  the  executor  and  executrix  of 
the  last  will  and  testament  of  ISliza  J.  Hen- 
derson, deceased,  of  Monmouth,  111.,  in  their 
own  right,  and  for  and  on  behalf  of  the 
estate  of  Eliza  J. .  Henderson,  deceased,  un- 
der a  power  contained  in  the  will  of  said 
Eliza  J.  Hoiderson,  deceased,  as  the  parties 
of  the  first  part,  entered  into  a  contract  with 
B.  H.  Daniels,  of  Lewlstown,  Mont,  (the  de- 
fendant herein),  as  party  of  the  second  part, 
by  the  terms  of  which  the  parties  of  the  first 
part  agreed  to  sell  and  convey  to  the  party 
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of  the  second  part,  and  the  party  of  the 
second  part  agreed  to  purchase  from  them, 
a  tract  of  land  located  in  Fergus  county, 
Mont,  for  the  sum  of  $29,900,  of  which 
amount  $6,000  was  to  be  paid  in  cash,  upon 
the  execution  of  the  agreement  and  the  de- 
posit of  the  same  In  escrow  with  the  First 
National  Bank  of  Lewlstown,  together  with 
a  warranty  deed  conveying  the  land  to  the 
party  of  the  second  part.  The  balance  of 
the  purchase  price  was  to  be  paid  as  fol- 
lows, to  wit:  $1,000  on  or  before  March  1, 
1918;  $2,000  on  or  before  March  1,  1919; 
$2,000  on  or  before  (March  1,  1920;  and 
$2,900  on  or  before  March  1, 1921. 

Vpon  making  the  above  payments^  the 
party  of  the  second  part  had  the  privilege 
of  executing  a  note  to  the  first  parties  for 
the  balance  of  $13,000.00,  bearing  interest  at 
the  rate  of  6%  per  annum,  payable  March  1, 
1924,  secured  by  a  first  mortgage  covering 
the  premises,  and  on  delivery  of  the  same 
to  the  bank,  to  receive  the  deed.  The  party 
of  the  second  part  was  given  the  right  to 
make  any  or  all  of  said  Installment  payments 
at  any  time  he  saw  fit,  whether  due  or  not, 
and  upon  doing  so  and  executing  the  note 
and  mortgage  above  mentioned,  to  receive 
the  deed  from  the  bank.  There  was  a  fur- 
ther provision  In  the  contract,  "that  within 
a  reasonable  time  after  the  execution  of 
these  presents  the  parties  of  the  first  part 
shall  secure  such  authority  as  may  be  re- 
quired to  execute  and  deliver  said  deed  and 
shall  procure  at  their  own  expense  an  ab- 
stract of  title  to  all  said  lands,  showing  a 
good  and  marketable  title,  or  title  that  will 
be  unincumbered  at  the  date  of  the  delivery 
of  said  deed."  The  contract  also  contained  a 
clause  forfeiting  the  $6,000  paid,  in  the  event 
of  the  failure  of  the  party  of  the  second  part 
to  complete  the  purchase  on  said  land. 

The  defendant  did  not  pay  the  Installment 
due  March  1,  1918,  and  thereafter  the  plaln- 
tiflfs  commenced  this  suit  to  cancel  the  con- 
tract and  declare  a  forfeiture  of  the  $6,000 
paid  thereon. 

An  amended  complaint  was  Ued  May  9, 
1919,  the  first  two  paragraphs  of  which  are 
as  follows: 

"I.  That  Ivan  Henderson  is  now  duly  ap- 
pointed, qualified,  and  acting  administrator  of 
the  estate  of  Eliza  J.  Henderson,  deceased, 
with  the  Will  Annexed. 

"II.  That  prior  to  the  28th  day  of  Decem- 
ber, 1916,  David  W.  Henderson  end  Lizzie  L. 
Hickman  were  appointed  respectively  executor 
and  executrix  by  the  county  court  of  Warren 
county.  111.,  and  ever  since  said  time  have  been, 
and  now  are,  respectively  executor  and  ex- 
ecutrix of  the  last  will  and  testament  of  Eliza 
J.  Henderson,  deceased,  in  the  said  state  of  Illi- 
nois." 

The  complaint  sets  out  the  terms  of  the 
agreement  above  referred  to;    the  default 
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of  the  defendant  in  making  tbe  payment  of 
March  1,  1918 ;  that  demand  had  been  made 
on  the  defendant  for  the  same ;  that  Immedi- 
ately after  tbe  execution  of  tbe  agreement 
the  defendant  entered  Into  possession  of  the 
premises  and  has  remained  In  possession  at 
all  times  down  to  the  commencement  of  the 
suit;  that  the  rental  value  of  the  premises 
during  the  time  the  same  were  so  occupied 
by  the  defendant  exceeded  the  amount  paid 
t^  tbe  defendant  to  tbe  plaintiff;  and  that 
the  existence  of  the  cmitract  casts  a  cloud 
upon  the  plaintiffs'  title  to  the  real  estate 
mentioned.  A  copy  of  the  contract  is  attach- 
ed to  and  made  a  part  of  the  amended  com- 
plaint 

To  this  amended  complaint  the  defendant 
filed  a  general  demurrer,  which  was  oyep- 
ruled,  and  thereafter  he  filed  his  answer 
denying  the  allegations  of  paragraphs  I  and 
II  above  quoted,  and  admitting  all  of  the 
other  matters  alleged,  except  the  rental  value 
of  the  premises,  and  that  the  contract  con- 
stituted a  cloud  upon  tbe  title  to  tbe  land. 

As  a  separate  defense,  tbe  answer  alleged 
that,  by  reason  of  the  provisions  of  the  con- 
tract, it  was  the  duty  of  the  plaintiffs,  with- 
in a  reasonable  time,  to  secure  and  deliver 
a  deed  and  abstract  showing  a  good  and  mar- 
ketable title  or  title  that  would  be  nnlncom- 
bered  at  the  date  of  delivery  thereof,  and  to 
procure  authority  from  the  proper  court  to 
execute  and  deliver  the  deed  therein  mention- 
ed, that  the  plaintiffs  had  willfully  failed 
and  neglected  to  do  this,  and  thereby  the 
defendant  had  been  greatly  hampered  and 
embarrassed  in  complying  with  the  contract 
for  the  reason  that  be  was  to  have  the  right 
of  taking  up  the  contract  and  paying  the 
balance  due  at  any  time  he  chose,  and  that 
he  had  been  prevented  from  exercising  this 
option  on  account  of  this  neglect  of  tbe 
plaintiffs,  of  which  fact  they  had  been  ad- 
vised prior  to  the  bringing  of  the  suit;  that 
the  provisions  of  tbe  contract  concerning 
payment  and  the  delivery  of  the  deed  and 
furnishing  of  the  abstract  of  title  were  and 
are  concurrent  conditions,  and  that  payment 
was  not  due  until  tbe  plaintiffs  had  compiled 
with  the  terms  of  said  contract. 

Tile  case  was  tried  before  the  court  with- 
out a  Jury,  and  resulted  in  findings  and  a 
decree  in  favor  of  the  plaintiffs. 

Defendant  moved  for  a  new  trial,  which 
was  denied,  and  the  case  is  now  before  this 
court  on  appeal  from  the  Judgment  and  from 
the  order  overruling  the  motion  for  a  new 
trial. 

At  the  beginning  of  the  trial  defendant  ob- 
jected to  tbe  introduction  of  any  evidence  by 
plaintiffs  on  the  ground  that  the  amended 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  objection 
was  overruled. 

Tbereupmi  plaintiffs  offered  in  evidence 
all  of  the  papers  in  the  matter  of  the  estate 
of  Eliza  J.  Henderson,  deceased,  in  the  dis- 


trict court  of  Fergus  county,  Mont,  con- 
sisttng  of  a  petition  filed  by  tbe  plaintiff  Ivan 
Henderson  on  October  14,  1918,  for  the  pro- 
bate of  tbe  last  will  and  testament  of  Eliza. 
J.  Henderson,  deceased,  setting  forth  tbe 
fact  of  the  death  of  decedent  In  Warren 
county.  III.,  that  she  left  real  estate  in  Fer- 
gus county,  Mont,  and  that  she  left  a  will 
bearing  date  March  26,  1914,  wblcb  has  been 
proved,  allowed,  and  admitted  to  probate  in 
the  county  court  of  Warren  county,  state  of 
Illinois,  a  court  of  competent  Jurisdiction, 
and  that  an  auth^iticated  copy  of  such  pro- 
ceedings is  exhibited  and  presented  with  said 
petition.  The  petition  contains  other  recit- 
als describing  the  property  of  the  estate  in 
Fergus  county,  the  names  of  the  heirs,  that 
David  W.  Henderson  and  L>izzie  L.  Hickman 
are  named  as  executor  and  executrix  of  said 
will,  but  that  they  do  not  reside  in  (Montana, 
and  refuse  to  act  as  such. 

The  documents  filed  with  this  petition  pur- 
porting to  be  the  authenticated  copy  of  pro- 
bate proceedings  in  Warren  county,  IlL,  con- 
sist of:  (1)  Petition  for  probate  of  the  last 
will  and  testament  of  Eliza  3.  Henderson, 
deceased;  (2)  orders  for  hearing;  (3)  cer- 
tificate of  mailing  notice  by  clerk ;  (4)  <H:der 
admitting  will  to  probate;  (5)  oath  of  exec- 
utor and  executrix;  and  (6)  letters  testa- 
mentary and  certified  copy  of  the  last  will 
and  testament  of  the  deceased.  To  these 
papers  is  attached  a  certificate  ^f  the  derk 
of  the  coimty  court  of  Warren  county  to  the 
effect  that  said  papers  are  true  and  correct 
copies  thereof,  as  tiie  same  appear  of  record 
in  bis  office. 

The  balance  of  the  papers  included  in  said 
Exhibit  A  consist  of  an  order  by  the  district 
court  of  Fergus  county,  fixing  the  date  for 
hearing  tbe  petition  and  directing  notices  to 
be  given,  a  certificate  of  proof  of  wUI  and 
facts  found,  and  an  order  of  said  court  ad- 
mitting tbe  will  to  probate,  and  appointing 
the  plaintiff  Ivan  Henderson  as  the  adminis- 
trator with  the  will  annexed. 

Both  the  certificate  of  proof  of  will  and 
facts  found  and  the  order  admitting  the  will 
to  probate  and  appointing  tbe  plaintiff  Ivan 
Henderson  as  administrator  with  the  will 
annexed  disclose  that  the  only  testimony  in- 
troduced in  support  of  the  petition  at  the 
hearing  consisted  of  the  copies  of  the  pro- 
ceedings had  in  tbe  county  court  of  Warren 
county,  HI.,  as  above  set  out 

The  defendant  objected  to  the  introductioD 
of  this  Exhibit  A  in  evidence  upon  grounds 
which  will  be  disaissed  later  on  in  this  opin- 
ion, and  the  objection  was  overruled. 

In  the  view  of  the  case  which  we  enter- 
tain, there  are  but  two  propositionB  which 
require  discussion  and  these  are:  (1)  Does 
the  complaint  state  a  cause  of  action?  (2) 
Did  the  court  err  by  admitting  in  evidence 
Plaintiffs'  Exhibit  A? 

I.  In  order  to  answer  the  first  proposition 
it  is  necessary  to  examine  and  construe  cer- 
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tain  provisions  of  tlie  contract  upon  wbicb 
the  action  is  based.  According  to  tlie  amend- 
ed complaint  Eliza  J.  Henderson  died  in 
Illinois,  and  two  of  the  parties  of  the  first 
part  In  the  cwitract,  viz.  David  W.  Hender- 
son and  Uzzie  Ll  Hickman,  were  prior  to 
its  date  appointed  executor  and  executrix  re- 
spectively of  her  will  in  the  eoimty  court  of 
Warren  county,  IlL 

[1]  At  the  time  the  contract  was  entered 
Into  this  will  had  not  I>een  admitted  to  pro- 
bate In  the  state  of  Montana,  so  the  execu- 
tor and  executrix  were  not  in  a  position  to 
fulfill  the  covenants  of  the  contract  on  their 
part  to  convey  a  marketable  title  of  the  inter- 
ests of  the  estate  in  the  lands,  for  the  rea- 
son "that  the  authority  of  •  •  •  an  ex- 
ecutor or  administrator  does  not  extoid  be- 
yond the  jurisdiction  of  the  government  un- 
der which  he  was  Invested  with  his  author- 
ity."    SecUon  10563,  Rev.  Codes  1921. 

[2]  In  order  to  protect  the  rights  of  the 
defendant,  and  to  guarantee  him  a  good  title 
to  the  lands  which  he  agreed  to  purchase, 
the  contract  provided  that  the  parties  of  the 
first  part  should  within  a  reasonable  time 
after  its  execution  "secure  such  authority  as 
may  be  required  to  execute  and  deliver  said 
deed."  This  provision  can  have  only  one 
meaning,  L  e.,  that  they  should  have  the  will 
of  Eliza.  3,  Henderson  admitted  to  probate 
in  Montana,  to  the  end  that  court  proceed' 
Ings  might  be  taken  to  obtain  authority  to 
make  the  sale  and  have  It  confirmed,  if  such 
were  found  to  be  necessary,  or,  in  the  event 
the  provisions  of  the  will  were  sufficient  to 
authorize  the  sale  and  conveyance  without 
authority  from  the  court,  that  the  will  should 
be  legally  shown  of  record  in  the  county 
where  the  lands  are  situated,  so  that  the 
parties  of  the  first  part  would  be  able  to 
perform  the  other  covenants  of  the  contract 
and  convey  a  marketable  title,  and  have  the 
same  shown  In  the  abstract  of  title  which 
they  likewise  agreed  to  furnish  within  a  rea- 
sonable time. 

The  contract  contains  a  provision  to  the 
efTect  that.  If  the  party  to  the  second  part 
shall  fail  to  comply  with  its  .terms  and  pro- 
visions, he  shall  forfeit  as  liquidated  dam- 
ages all   sums  theretofore  paid  by  him. 

A  condition  involving  a  forfeiture  must  be 
strictly  Interpreted  against  the  party  for 
whose  benefit  it  Is  created.  Section  7408, 
Rev.  Codes  1921;  Flnley  v.  School  Dist. 
No.  1,  51  Mont.  411,  153  Pat  1010 ;  Smith 
V.  Hoffman,  56  Mont.  299,  184  Pac.  842. 

This  covenant  to  secure  authority  to  ex- 
ecute and  deliver  the  deed  imposed  a  duty 
npoD  the  parties  of  the  first  part  alone,  and 
the  inquiry  presents  itself  whether  It  was 
necessary  that  it  should  be  fulfilled  at  or  be- 
fore the  time  when  the  first  deferred  pay- 
ment of  $4,000  became  due ;  that  is,  whether 
this  provision  of  the  contract  created  a  con- 
dition precedent  to  the  rights  to  enforce  pay- 
taemt  ot  this  amount. 


"A  condition  precedent  in  a  contract  is  aa 
act  to  be  performed  by  one  party  before  the 
accruing  of  a  liability  of  the  other  party,  and 
it  must  be  pleaded  and  proven.  Chit.  Cent. 
(11th  Am.  Ed.)  1083.  What  is  a  condition 
precedent  depends,  not  upon  technical  words, 
but  upon  the  plain  intention  of  the  parties,  to 
be  deduced  from  the  whole  instrument." 
Ketchnm  v.  Belding,  58  App.  Oiv.  295,  68  N.  X. 
Snpp.  1100. 

[3]  "Reasonable  time"  la  defined  to  be  so 
much  time  as  is  necessary,  under  the  circum- 
stances, to  do  conveniently  what  the  contract 
or  duty  requires  should  be  done  in  a  particu- 
lar case.  Bowen  v.  Etetroit  City  Ry.  Co., 
64  Mich.  496,  20  N.  W.  559,  52  Am.  Rep.  822. 
See,  also,  various  definitions  given  in  7 
Words  and  Phrases,  5977,  First  Series. 

[4]  When  the  facts  are  clearly  established 
or  are  admlttiMl  or  undisputed,  the  question 
of  what  is  a  reas<mable  time  is  one  of  law. 
Hill  V.  Hobart,  16  Me.  164;  McFadden  v. 
Henderson,  128  Ala.  221,  29  South.  640. 

Bearing  in  mind  the  fact  that,  when  this 
contract  was  executed,  the  parties  of  the 
first  part  therein  did  not  have  autboritjr  to 
make  a  conveyance  in  Montana  of  the  inter- 
est of  Eliza  3.  Henderson  in  the  lands 
agreed  to  be  conveyed;  that  they  agreed  to 
obtain  such  authority  within  a  reasonable 
time;  that  until  this  authority  had  been  ob- 
tained the  attempted  conveyance  of  the  in- 
terest of  the  estate  In  the  lands  under  the 
deed  deposited  In  escrow  would  not  vest  In 
the  defendant  a  marketable  title,  or  any  le- 
gal title  at  all;  that  the  first  installment  of 
the  deferred  payments  did  not  become  due 
until  14  months  after  the  date  of  the  con- 
tract; that  the  defendant  had  the  right  to 
make  any  or  all  of  said  deferred  payments 
at  any  time  he  saw  fit,  whether  the  same 
were  due  or  not,  and  then  receive  the  deed; 
that  all  the  proceedings  necessary  to  obtain 
this  authority  might  easily  have  been  taken 
In  much  less  time  than  the  14  months  inter- 
vening, between  the  date  of  the  contract  and 
the  time  when  the  first  deferred  payment  be- 
came due;  and  also  that  the  conditions  of 
the  contract  must  be  strictly  Interpreted 
against  the  parties  of  the  first  part — ^we  can- 
not escape  the  conclusion  that  It  was  the 
plain  Intention  of  the  parties  at  the  time 
they  entered  into  this  contract  that  the  au- 
thority to  execute  and  driver  the  deed  should 
be  secured  before  the  time  when  the  deferred 
payment  of  $4,000  became  due  on  March  1, 
1918. 

If  further  argument  were  necessary,  wo 
might  advert  to  the  fact  that  at  the  trial 
the  first  thing  which  plaintiffs  attempted  to 
prove  was  that  authority  to  make  and  de- 
liver the  conveyance  had  In  fact  been  secured 
in  Montana  by  proceedings  Instituted  in  the 
district  court  of  Fergus  county  prior  to  the 
commencement  of  this  suit,  and  to  the  fur- 
ther fact  that  at  the  trial  there  was  evidence 
Introduced  tending  to  show  that  in  the  year 


Digitized  by 


Google 


968 


205  PACIFIC  BEPORTER 


(MoUt. 


1918  the  defendant  had  arranged  to  borrow 
money,  seciired  by  mortgage  apon  the  land 
In  qnestlon,  to  pay  up  the  entire  purchase 
price,  and  was  prevented  from  completing 
the  loan  solely  by  reason  of  the  fact  that  be 
could  not  show  good  title  to  the  land. 

From  the  foregoing  conclusion  it  follows 
that,  before  the  plaintiffs  could  put  the  de- 
fendant in  default  for  failure  to  make  the 
payment  of  March  1,  1918,  it  was  necessary 
that  they  should  plead  and  prove  that  they 
had  complied  with  their  agreement  to  se- 
cure authority  to  execute  and  deliver  the 
deed.  The  amended  complaint  does  not  con- 
tain any  allegation  that  they  had  done  so, 
and  therefore  does  not  state  a  cause  of  ac- 
tion. Section  7405,  Rev.  Codes  1921 ;  Porter 
V.  Plymouth  G.  M.  Co.,  29  Mont  347,  74  Pac 
938, 101  Am.  St.  R^.  669 ;  Ketdium  v.  Beld- 
ing,  supra. 

II.  The  foregoing  might  well  dispose  of 
tills  appeal,  but  we  deem  it  advisable  to  con- 
sider the  second  proposition,  viz.:  Did  the 
court  err  by  admitting  in  evidence  Plaintiffs' 
Exhibit  A,  being  the  record  In  the  matter 
of  the  estate  of  I-Jlizn  J.  Henderson,  de- 
ceased, In  Fergus  county,  Mont? 

[t1  The  defendant  objected  to  this  testi- 
mony upon  two  grounds,  the  first  of  whldi 
was: 

"That  there  is  no  pleading  that  the  adminis- 
trator with  the  will  annexed  was  appointed  by 
an  order  duly  given  or  made,  and  there  ia  no 
pleading  in  Ueu  of  the  short  cut  allowed  by  the 
statute,  setting  up  the  jurisdictional  facts 
showing  or  tending  to  show  that  the  adminis- 
trator with  the  will  annexed  was  duly  appointed 
by  this  court" 

Paragraph  I  of  the  amoided  complaint, 
quoted  above,  Is  the  only  reference  made  to 
the  appointment  of  the  plaintiff  Ivan  Hen- 
derson as  the  administrator  with  the  will 
annexed  of  the  Henderson  estate.    . 

Reading  this  paragraph  In  connection  with 
the  provisions  of  the  statute  (section  9169, 
Rev.  Codes  1921)  and  the  numerous  decisions 
of  this  court  concerning  the  same  (Harmon 
V.  Comstock  h.  &  C.  Co.,  9  Mont  243,  23 
Pac.  470;  Weaver  v.  English,  11  Mont  84, 
27  Pac.  39C;  Walter  v.  Mitchell,  26  Mont 
385,  65  Pac.  5;  Stiite  v.  IvOgoni  et  al.,  30 
Mont  477,  76  Pac.  1044 ;  Mears  v.  Shaw,  32 
Mont.  575,  81  Pac.  338)  shows  that  the  ob- 
jection was  well  taken  and  should  have  been 
sustained. 

[6 1  A  further  objection  to  the  introduction 
of  plaintiffs'  Exhibit  A  in  evidence  was  that 
the  records  embraced  therein  alBrmatively 
disclose  that  the  court  of  Fergus  county  had 
no  jurisdiction  to  appoint  the  plaintiff  Ivan 
Henderson  as  administrator  with  the  will 
annexed  of  the  estate  of  Eliza  J.  Henderson, 
deceased. 

Section  10040  of  the  Revised  Codes  of  1921, 
with  reference  to  the  probate  of  foreign  wiUs, 
provides: 


"When  a  copy  of  the  will  and  probate  there- 
of, duly  authenticated,  shall  be  produced  by  the 
executor,  or  by  any  other  person  interested  in 
the  will,  with  a  petition  for  letters,  the  same 
must  be  filed,  and  the  court  or  judge  must  ftp- 
point  a  time  for  the  hearing,  notice  whereof 
must  be  given,"  etc. 

Under  the  provisions  of  sectimi  10555, 
Rev.  Codes  1921,  the  Judicial  record  "of  a 
sister  state  may  be  proved  by  the  attesta- 
tion of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  derk  and  a  seal,  tx>- 
gather  with  a  certificate  of  the  chief  judge 
or  presiding  magistrate,  that  the  attestation 
is  In  due  form." 

There  is  attached  to  the  purported  record 
of  the  probate  proceedings  from  Warren 
county.  111.,  which  were  filed  with  the  peti- 
tion for  the  probate  of  the  will  in  the  dis- 
trict court  of  Fergus  county,  only  a  certifi- 
cate or  attestation  by  the  clerk  of  said  court 
to  the  effect  that  the  same  are  true  and 
correct  copies  thereof  as  the  same  appear  ot 
record  in  his  office,  but  there  is  no  certificate 
whatever  of  any  Judge  or  magistrate  "that 
the  attestation  is  in  due  form."  In  the  case 
of  Adams  v.  Stenehjem,  50  Mont  232,  146 
Pac.  469,  the  certified  copy  of  a  Judgment 
roll  from  a  district  court  of  North  Dakota 
was  offered  in  evidence,  attested  by, the  clerk 
of  the  court  to  which  was  attached' a  certifi- 
cate of  the  Judge  of  the  courty  which  failed 
to  state  that  the  attestation  by  the  clerk 
was  "in  due  form."  Construing  section  10553, 
supra,  In  connection  with  section  1,  art.  4, 
of  the  Constitution  of  the  United  States, 
and  section  905,  U.  S.  Rev.  Stet  (U.  S.  Comp. 
St  S  1519),  this  court  said  : 

"In  the  absence  of  soch  certificate  [«t  the 
judge]  as  the  federal  statute  and  our  Code 
prescribe,  the  copy  is  not  entitled  to  be  admit- 
ted.   This  rule  is  recognized  universally." 

Therefore  "the  copy  of  the  will  and  the 
probate  thereof  produced  by  the  plaintiff 
Ivan  Henderson  with  his  petition  was  not 
"duly  authenicated"  as  required  by  section 
10040,  supra. 

Did  the  filin'g  of  this  petition,  unaccom- 
panied "by  a  copy  of  the  will  duly  authenti-  " 
cated."  confer  jurisdiction  .upon  the  court 
to  ultimately  make  an  order  admitting  the 
will  to  probate?  We  think  it  did  not  In 
the  case  of  Crawford  v.  Plerse  et  al.,  56  Mont 
371,  185  Pac.  315,  this  court,  discussing  the 
method  by  which  a  district  court  acquires 
Jurisdiction,  said: 

"It  can  acquire  Jorisdiction  of  a  particular 
civil  case  only  by  the  filing  of  a  written  com- 
plaiut,  *  *  •  which,  besides  the  formal 
parts,  must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary  and 
concise  language.  •  •  •  The  court  cannot 
redress  a  particular  wrong  unless  the  facts 
constituting  the  wrong  are  made  manifest  to  it 
in  a  written  complaint  as  provided  by  the 
statute.    It  Js  only  by  this  means  that  its  gen- 
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era!  power  can  be  brought  into  activity  in  • 
given  case.  If  the  pleading  ia  not  anffident  to 
put  the  defendant  in  the  wrong,  the  court  can- 
not grant  redress.  A  judgment  based  npon 
snch  a  pleading  is  invalid." 

The  same  reasoning  applies  with  equal 
force  to  a  petition  for  the  probate  of  a  for- 
eign will.  The  statute  supra  requires  that 
a  petition  for  its  probate  must  be  acoom- 
panled  by  "a  copy  of  the  will  and  the  pro- 
bate thereof  duly  authenticated."  Until  this 
Is  done,  the  court  does  not  acquire  Jnrlsdic- 
tion  of  the  subject-matter  and  is  without 
authority  to  make  the  ultimate  order  ad- 
mitting the  will  to  probate. 

[7]  Counsel  for  plaintiffs  urge  that  this 
matter  may  not  be  inquired  into  in  this  pro- 
ceeding, because  it  is  a  collateral  attack  on 
a  Judgment  or  order  entered  in  another  case, 
and  in  support  of  this  contention  cite  the 
case  of  Goldtree  v.  McAIister,  86  Gal.  83, 
23  Paa  207,  24  Paa  801. 

We  do  not  agree  with  the  decision  in  the 
Goldtree  Case.  Indeed,  in  a  later  California 
case.  Estate  of  Clark,  148  CaL  108,  82  Pac 
760,  1  L.  B.  A.  (N.  S.)  996,  113  Am.  St.  Rep. 
197,  7  Ann.  Cas.  306,  that  court,  referring  to 
the  Goldtree  Case,  said: 

"Question  may  be  raised  over  the  strict 
logic  of  that  opinion,  but  no  dout>t  can  exist  as 
to  the  strong  necessity  which  called  it  forth." 

In  15  R.  O.  IJ.  895,  it  is  said: 

"While  it  is  generally  held  that  the  presnmp- 
tion  in  favor  of  judgments  of  courts  of  gen- 
eral Jurisdiction  is  conclusive  on  collateral  at- 
tack where  no  want  of  jurisdiction  is  apparent 
on  the  record, 'yet  it  is  equally  well  settled  that 
such  judgments  may  be  collaterally  attacked 
when  a  want  of  jurisdiction  affirmatively  ap- 
pears from  an  inspection  of  the  record." 

To  the  same  effect  are  the  cases  of  Die- 
trich V.  Martin,  24  Mont.  145,  60  Pac.  1087, 
81  Am.  St  Rep.  419;  Burke  v.  Interstate 
,S.  &  L.  Ass'n,  25  Mont.  315,  64  Pac.  879, 
87  Am.  St.  Rep.  416;  Crawford  v.  Pierse, 
supra,  and  Wall  v.  Wall,  128  Pa.  545,  16  Atl. 
598,  10  Am.  St  Rep.  549. 

Our  conclusion  is  that  the  petition  filed  by 
the  plaintiff  Ivan  Henderson,  with  the  accom- 
panying papers,  did  not  confer  jurisdiction 
of  the  estate  of  Eliza  J.  Henderson,  deceased, 
npon  the  district  court  of  Fergvls  County, 
and  that  the  objection  to  Plaintiffs'  Exhibit 
A  should  also  have  been  sustained  upon  the 
second  ground  stated. 

For  the  reasons  above  Indioated,  this 
cause  must  be  reversed,  and,  since  the  rec- 
ord discloses  that  the  plaintiffs  cannot  amend 
the  c(»nplaint  so  as  to  state  facts  constitut- 
ing a  cause  of  action,  we  recommend  that 
the  Judgment  and  order  appealed  from  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  instructions  to  enter  Judg- 
ment dismissing  the  complaint 
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PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  Judgm^it  and 
order  appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court, 
with  instructions  to  enter  Judgment  dismiss- 
ing the  complaint 

On  Motion  for  Rehearing. 

STARK,  C.  C.  On  motion  for  rehearing 
it  is  urged  that  the  statement  in  the  opinion 
"that  before  the  plaintiffs  could  put  the  de- 
fendant in  default  for  failure  to  make  the 
payment  of  March  1,  1918,  it  was  necessary 
that  they  should  plead  and  prove  that  they 
had  complied  with  their  agreement  to  se- 
cure authivity  to  execute  and  deliver  the 
deed"  is  contrary  to  the  rule  laid  down  by 
this  court  in  Arnold  v.  Fraser,  43  Mont 
540, 117  Pac.  1064.  That  was  a  suit  In  equity, 
brought  to  secure  a  decree  canceling  a  con- 
tract for  the  sale  of  certain  real  estate  and 
personal  property.  The  sufficiency  of  the 
complaint  was  attacked,  and  Mr.  Justice 
HoUoway,  speaking  for  the  court,  said : 

"It  is  said  that  the  complaint  is  open  to  at- 
tack because  it  fails  to  allege  that  the  land 
mentioned  in  the  contract  was  free  from  en- 
cumbrances and  that  plaintiffs  were  able  to 
convey  title.  If  this  was  an  action  to  recover 
the  purchase  price  or  damages  for  a  breach, 
such  an  allegation  might  be  necessary;  but  in 
a  suit  to  cancel  the  contract  we  are  unable  to 
understand  what  office  such  an  allegation  would 
perform." 

The  criticism  of  the  original  cqpinion  Is 
doubtless  due  to  the  fact  that  it  fails  to 
state  the  full  measure  of  the  relief  sought 
by  the  plaintiffs.  The  statement  in  the  opin- 
ion is: 

"The  defendant  did  not  pay  the  installment 
due  March  1,  1918,  and  thereafter  the  plaintiffs 
commenced  this  suit  to  cancel  the  contract  and 
declare  a  forfeiture  of  the  $6,000  paid  there- 
on." 

As  a  matter  of  fact  the  relief  sought  by 
the  plaintiffs'  amended  complaint  is  in  the 
alternative,  and  is  for  a  Judgment:  (1> 
That  the  amount  due  from  defendant  to 
plaintiffs  be  determined,  and  that  by  the  de- 
cree of  the  court  the  defendant  be  required 
to  specifically  perform  the  contract  by  pay- 
ing to  the  plaintiffs  the  amount  so  found  due ; 
or  (2)  upon  his  failure  to  pay  such  amount 
he  be  foreclosed  of  his  rights,  and  the  con- 
tract of  sale  be  canceled. 

The  statement  in  the  opinion  above  refer- 
red to  should  be  amplified  so  as  to  make  it 
read: 

"The  defendant  did  not  pay  the  installment 
due  March  1,  1918,  and  thereafter  the  plain- 
tiffs commenced  this  suit  to  obtain  a  judgment 
and  decree  of  the  court  ascertaining  and  deter- 
mining the  amount  due  from  defendant  to 
plaintiffs  upon  said  contract  and  requiring  the 
defendant  to  specifically  perform  said  contract 
by  paying  such  amoont  or,  npon  bim  failure  ao 
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to  do,  he  be  foreclosed  of  bis  rights  thereunder 
and  Budi  contract  be  canceled." 

With  this  modification  of  tbe  statement 
referred  to,  the  holding  of  the  original  ojjdn- 
Ion  is  in  entire  accord  with  the  rule  laid 
down  In  Arnold  t.  Fraser,  supra. 

We  recommend  that  tbe  original  opinion 
be  modified  as  above  indicated,  and  that  the 
motion  for  a  rehearing  be  denied. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  original  opinion 
is  modified  as  indicated,  and  the  motion  for 
rehearing  is  denied. 


003  Or.  614) 

PHEZ  CO.  V.  SALEM  FRUIT  UNION  et  al. 

(Supreme  Court  of  Oregon.    April  11,  1922.) 

1.  Contracts  <s=9l87(l)— Agreenrat  by  defend- 
ant with  buyer  of  berries  to  deliver  them  to 
plaintiff,  to  whom  buyer  had  sold  them,  en- 
forceable by  plaintiff. 

Assuming  that  a  contract  may  only  be  en- 
forcad  by  a  third  party  for  whose  benefit  it  was 
made,  where  some  fund  or  property  hag  come 
into  the  hands  of  the  promisor,  in  consideration 
of  which  the  promisor  agrees  to  discharge  a 
legal  obligation  owed  by  the  promisee  to_  a 
third  party,  where  a  fruit  union  sold  berries 
to  be  grown  by  defendants  to  plaintiff,  and  de- 
fendants contracted  with  the  union  to  deliver 
the  berries  direct  to  plaintiff,  the  rule  might 
properly  be  Invoked  by  plaintiff  in  support  of 
its  action  against  defendants. 

2.  Agriculture  ®=36— Berry  growers  held  bound 
by  contract  of  sale  made  by  fruit  union. 

Where  an  incorporated  fruit  union,  organ- 
ized by  growers  of  berries  to  facilitate  the 
sale  and  delivery  of  their  fruit  products,  as 
their  agent,  made  a  contract  for  tbe  sale  of 
their  berries  to  plaintiff,  defendants  were  bound 
thereby,  though  the  contract  was  in  writing, 
and  executed  in  the  name  of  the  agent  alone; 
its  body  clearly  showing  that  the  party  execut- 
ing it  was  acting  as  agent,  and  for  whom  he 
was  acting. 

3.  Injunction  i3=363— tellers  of  berries  con- 
tracting to  deliver  them  to  third  party  may 
be  enjoined  by  the  third  party  from  selling 
them  elsewhere. 

Where  a  fruit  union  contracted  to  sell  ber- 
ries to  be  grown  by  defendants  to  plaintiff,  and 
defendants  contracted  with  the  union  to  deliver 
the  berries  direct  to  plaintiff,  if  defendants  be 
regarded  as  strangers  to  the  contract  of  sole, 
plaintiff  is  still  entitled  to  an  injunction  against 
the  sale  of  the  berries  elsewhere  under  the 
rule  that  a  stranger,  wrongfully  inducing  an- 
other to  commit  a  breach  of  contract,  or  inten- 
tionally disabling  him  from  discharging  his  ob- 
ligations, is  liable  in  damages,  or,  in  a  proper 
case,  may  be  enjoined. 


4..  Agrtoulture   ®=»6— Fruit    union   eontraetlng 
for  sale  of  grower's  berriea,  bald  to  bavo  pow- 
er, coupled  with  obligation  provontina  ravooa- 
tlon  of  agency. 
A  fruit  union  which,  witii  authority  from 
the  growers  of  berHes,  contracted  to  sell  and 
deliver  all  the  berriea  raised  by  them  during 
a  number  of  years  and  subjected  itself  to  lia- 
bility for  damages  for  failure  to  make  such  de- 
liveries, had  such  a  power,  coupled  with  an  ob- 
ligation,   as    prevented    a    revocation    of    the 
agency. 

In  Bana 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Geo.  O.  Bingham  and  Percy  R.  Kelly, 
Judaea. 

On  petition   tor   rehearing.    Petition  do-  . 
nied. 
For  former  opinion,  see  201  Pac.  222. 

John  H.  McNary,  W.  O.  Winslow,  and  Wil- 
liam H.  Trindle,  all  of  Salem,  for  appellant. 

Oscar  Hayter,  of  Dallaa,  and  Roy  F. 
Shields,  of  Salem  (Smith  &  Shields,  of  Sa- 
lem, on  the  brief),  for  respondents. 

PER  CURIAM.^  The  defendants  have  pre- 
sented a  petition  for  rehearing,  in  which 
they  earnestly  insist  that  the  conclosioiis 
reached  by  the  court  in  its  opinion  hereto- 
fore filed  herein  (201  Pac.  222)  are  contrary 
to  the  evidence  and  are  beyond  the  scope  of 
tbe  issues  made  by  the  pleadings.  A  re-es- 
amlnatlon  of  tbe  record  in  the  case  and  a 
careful  reconsideration  of  the  questions  pre- 
sented thereby  satisfies  us  that  the  result 
announced  in  (he  opinion  is  correct 

[1  ]  The  trial  court  sustained'  a  general  de- 
murrer interposed  by  the  defendant  growers 
to  plaintllTs  complaint.  In  reviewing  that 
decision,  the  rule,  supported  by  many  deci- 
sions of  this  court  was  discussed  and  ap- 
plied, that  where  two  persons  make  a  con- 
tract for  the  benefit  of  a  third  party,  such 
third  party  may  maintain  a  suit  or  action  di- 
rectly against  the  promisor  to  enforce  such 
contract  In  tbe  opinion  care  was  taken  to 
recognize  the  elements  essential  to  a  con- 
tract that  may  be  enforced  by  a  third  par- 
ty: (1)  There  must  be  an  intention  to  bene- 
fit the  third  part}';  (2)  the  promisee  must 
owe  some  obligation  to  the  third  party. 

In  Vrooman  v.  Turner,  69  N.  Y.  2S0,  25 
Am.  Rep.  105,  the  court  said: 

"To  give  a  third  party  who  may  derive  a  ben- 
efit from  the  performance  of  the  promise,  an 
action,  there  must  be,  first,  an  intent  by  the 
promisee  to  secure  some  benefit  to  the  third 
party,  and  second,  some  privity  between  the 
two,  the  promisee  and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owing  from  thr 
former  to  the  latter  which  would  give  him  a 
legal  or  equitable  claim  to  the  benefit  of  the 
promise,  or  an  equivalent  from  him  personally ." 


^s>For  other  casea  see  Mima  topic  and  KKT-NUMBER  in  mil  Key-Numbered  Dlgaet*  and  Indazv 
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The  court  continued: 


"It  is  true  there  need  be  no  privity  between 
the  promisor  and  the  party  claiming  the  benefit 
of  the  undertalcing,  neither  is  it  necessary  that 
the  latter  should  be  privy  to  the  consideration 
of  the  promise,  but  it  does  not  follow  that  a 
mere  volunteer  can  avail  himself  of  it.  A  le- 
gal obligation  or  duty  of  the  promisee  to  him, 
will  so  connect  him  with  the  transaction  as  to 
be  a  substitute  for  any  privity  with  the  prom- 
isor, or  the  consideration  of  the  promise,  the 
obligation  of  the  promisee  furnishing  an  evi- 
dence of  the  intent  of  the  latter  to  benefit  him, 
and  creating  a  privity  by  substitution  with  the 
promisor.  A  mere  stranger  cannot  intervene, 
and  claim  by  action  the  benefit  of  a  contract  be- 
tween other  parties.  There  must  be  either  a 
new  consideration  or  some  prior  right  or  claim 
against  one  of  the  contracting  parties,  by 
wbicii  be  has  a  legal  interest  in  the  performance 
of  the  agreement." 

The  case  of  Vrooman  y.  Tamer  was  cited' 
or  referred  to  with  approval  in  the  follow- 
ing Oregon  cases:  Parker  v.  JefEery,  26  Or. 
186,  37  Pac.  712;  Brower  Lumber  Co.  v. 
MiUer,  28  Or.  565,  43  Pac.  65»,  62  Am.  St. 
Bep.  807  (above  rule  quoted);  The  Home  v. 
Selling,  91  Or.  -428,  436,  179  Pac.  261  (above 
rule  quoted);  T.  M.  C.  A.  v.  Croft,  34  Or. 
106,  110,  55  Pac.  439,  75  Am.  St.  Rep.  66s 
(above  rnle  quoted  and  decision  In  Brower 
liUmber  Co.  v.  Miller  said  to  be  based  there- 
on). 

That  the  rule  la  accurately  stated  In  the 
opinion  is  not  seriously  questioned,  but  de- 
fendants contend  that  the  application  of  tbe 
rule  Is  limited  to  executed  contracts  under 
which  some  fund  or  property  has  come  into' 
the  hands  of  tbe  promisor,  in  consideration 
of  which  the  promisor  agrees  to  pay  a  debt 
or  discharge  a  legal  obligation  which  the 
promisee  owes  to  a  third  party.  In  support 
of  this  contention,  defendants  cited  tbe  cases 
of  Washburn  v.  Interstate  Investment  Co., 
26  Or.  436.  36  Pac.  533,  38  Pac.  620;  Brows- 
er Lumber  Co.  v.  Miller.  28  Or.  665,  43  Pac. 
659,  52  Am.  St.  Rep.  807.  Those  cases  ex- 
pressly recognize  the  rule  as  stated  in  the 
opinion  In  this  case  and  as  defined  In  the 
case  of  Vrooman  v.  Turner.  In  applying  the 
rule  in  the  cases  mentioned,  the  court  used 
the  language  which  defendants  claim  limits 
the  rule;  in  Brower  Lumber  (3o.  v.  Miller, 
28  Or.  5(55,  43  Pac.  669,  52  Am.  St.  Rep.  807, 
Mr.  Justice  Wolverton,  in  the  opinion,  quotes 
from  the  decision  In  Parker  v.  Jeffery,  26 
Or.  186,  37  Pac.  712,  as  follows: 

"In  nearly  if  not  quite  every  case  coming 
under  our  notice  in  which  the  action  has  been 
sustained,  •  •  •  there  has  been  some  prop- 
erty, fund,  debt,  or  thing  in  the  hands  of  the 
promisor  upon  which  the  plaintiff  had  some 
efluitable  claim,  and  from  which  the  law,  acting 
upon  the  relationship  of  the  parties,  or  the 
fund,  established  the  privity,  implied  the  prom- 
ise, and  crested  the  duty  upon  which  tbe  ac- 
tion was  founded." 
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And  In  Washburn  v.  Interstate  Investment 
Co.,  26  Or.  436,  38  Pac.  620,  Mr.  Chief  Jus- 
tice Bean,  said: 

"But  where  there  is  no  such  fund,  debt,  or 
obligation  in  the  hands  of  or  owing  from  the 
promisor,  but  only  an  executory  contract  by 
one  person  to  advance  his  own  money  to  pay 
the  debts  of  another,  who  is  a  party  to  neither 
the  contract  or  consideration,  it  is  difficult  to 
see  upon  what  principle  the  doctrine  can  be 
applied." 


In  this  case  there  was  an  obligation  owing 
from  the  defendant  growers  to  the  plaintiff. 
By  Exhibit  C  the  growers  expressly  under- 
took to  deliver  the  berries  grown  by  them  di- 
rect to  the  plaintiff,  and  to  thereby  dis- 
charge the  obligation  of  the  fruit  union  to 
make  such  deliveries,  and  the  defendant 
growers  controlled  loganberries  which  were 
the  subject  of  the  contract  (Exhibit  A)  be- 
tween plaintiff  and  the  defendant  fruit  un- 
ion, and,  moreover,  the  plaintiff  to  all  in- 
tents and  purposes  was  a  party  to  the  con- 
sideration of  the  contract  between  the  grow- 
ers and  the  fruit  unicm,  so  that  the  rule  may 
properly  be  Invoked  to  sustain  the  complaint, 
even  under  the  limitations  placed  upon  its 
application  in  the  cases  relied  upon  by  de- 
fendant. Those  cases,  however,  do  not  pur- 
port to  establish  limitations  upon  the  ap- 
plication of  tbe  rule  for  all  cases. 

[2]  Plaintiff's  complaint,  however,  may  be 
sustained  upon  other  grounds.  The  con- 
tract for  the  sale  of  loganberries  (Exhibit  A) 
was  entered  Into  by  the  fruit  union  in  be- 
half of  the  growers  and  as  their  exclusive 
agent,  under  the  terms  of,  and  the  author- 
ity given  by,  the  contract  (Exhibit  B).  The 
defendant  growers  were  referred  to  and* 
named  In  Exhibit  A,  with  the  acreage  de- 
voted by  each  to  the  raising  of  loganberries 
and  the  estimated  tonnage  raised  by  each 
grower.  The  defendant  growers  were  all 
members  of  the  fruit  union;  the  latter  was 
organized  by  the  defendant  growers  to  fa- 
cilitate the  sale  and  delivery  of  the  fruit 
products  raised  by  them;  the  contracts  un- 
der consideration  were  made  pursuant  to 
that  purpose  and  to  effect  and  carry  It  out. 
The  sellers  In  the  contract  of  sale  (Exhibit 
A)  were  the  defendant  growers,  and  the 
fmit  union  was  their  agent,  with  expres? 
authority  from  them  to  make  the  contract, 
and  this  was  Jcnown  to  plaintiff's  assignor 
at  the  time  the  contract  was  made.  The 
agent  and  principals  mentioned,  acting  to- 
gether, shortly  before  harvest,  declared  that 
they  would  not  comply  with  the  contract, 
and  that  they  Intended  to  sell  and  deliver 
elsewhere  the  berries  to  which  plaintiff  was 
entitled  under  the  contract  Defendant 
growers  were  properly  made  parties  to  the 
suit,  and  the  complaint  was  sufiiclent  as  to 
them,  under  the  doctrine  (considered  In  tbe 
original  opinion)  that  the  principal  is  bound 
by  the  contracts  of  the  agent  made  within 
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the  scope  of  hla  authority,  evea  tboogh  the 
contract  is  in  writing  and  executed  in  the 
name  of  tlie  agent  alone,  in  cases  where  the 
body  of  the  instrument  clearly  shows  that 
the  party  executing  the  contract  is  acting  a« 
agent,  and  for  whom  he  is  acting.  2  Cor. 
Jur.  671,  674;  26  R.  C.  L.  657;  27  Cor.  Jur. 
208. 

[3]  If  the  defehdants  be  regarded  as 
strangers  to  the  contract  of  sale  between 
the  fruit  union  and  plaintiff,  as  contended 
by  defendants,  the  complaint  is  still  sufil- 
cient  as  to  the  defendant  growers  under  the' 
rule  that  where  a  stranger  wrongfully  in- 
duces another  to  commit  a  breach  of  con- 
tract, or  intentionally  disables  such  other 
from  discharging  the  obligatiuus  of  his  con- 
tract, the  wrongdoer  is  liable  in  damages,  or 
in  a  proper  case  may  be  enjoined  from  car- 
rjing  out  his  wrongful  purposes.  15  E.  C. 
L.  54,  64;  Angle  t.  Chicago,  etc.,  B.  Co.,  151 
V.  S.  1,  14  Sup.  Ct  240,  38  L.  Ed.  55 ;  Dore- 
mus  V.  Hennessy,  176  111.  608,  52  N.  B.  924, 
64  N.  B.  524,  43  L.  E.  A.  797,  802,  68  Am.  St. 
Ecp.  203;  Gore  t.  Condon,  87  Md.  368,  39 
Atl.  1042,  40  L.  R.  A.  382,  67  Am.  St.  Rep. 
352 ;  Knickerbocker  Ice  Co.  v.  Gardiner  Dai- 
ry Co.,  107  Md.  556,  69  Atl.  405,  16  h.  R.  A 
(N.  S.)  746,  and  note;  Beekroan  v.  Marsters, 
195  Mass.  205.  80  N.  E.  817,  11  L.  K.  A.  (N. 
S.)  201,  122  Am.  St  Rep.  232,  11  Ann.  Cas. 
332,  and  note;  Wheeler-Stenzel  Co.  v.  Amer- 
ican Window  Glass  Co.,  202  Mass.  471,  89 
N.  E.  28,  L.  R.  A.  1915P.  1076,  and  note; 
Joyce  V.  Great  Northern  R.  Co.,  100  Minn. 
225,  110  N.  W.  975,  8  L.  R.  A.  (N.  S.)  756; 
Schonwald  v.  Ragalns,  32  Okl.  223,  122  Pac. 
203.  39  Tj.  R.  a.  (N.  S.)  854;  Raymond  y. 
Yarrlngton.  96  Tex.  443,  72  S.  W.  ."580.  73 
S.  W.  800,  62  li.  R.  A.  962,  97  Am.  St.  Rep. 
914.  and  note;  Thacker  Coal  Co.  v.  Burke. 
.59  W.  Va.  253,  63  S.  E.  161,  6  L.  R.  A.  (N. 
S.)  1091.  8  Ann.  Cas.  885,  and  note;  South 
Wales  Miners'  Federation  v.  Glamorgan  Coal 
Co.  [1905]  A.  C.  239,  74  Jj.  J.  K.  B.  525.  53 
W.  R.  593,  92  L.  T.  N.  S.  710,  21  Times  U 
Rep.  441,  2  Ann.  Cas.  436.  1  BrlHsh  Rul. 
Cas.  1. 

[4]  In  discussing  the  sufBclency  of  plain- 
tifTs  complaint  as  to  the  defendant  growers. 
It  is  said  in  the  opinion: 

"It  ffruit  union!  bad  an  agency  coupled  with 
an  Interest,  to  the  extent  of  beinft  permitted  to 
deduct  from  the  sum  received  for  the  berries,  a 
compensation  for  its  serrirea  and  expense  In 
marketing  them,  and  therefore  irrevocable,  to 
make  the  very  contract  it  did  make  with  plain- 
tifTs  predecessor." 

Defendants  except  to  the  forgoing  state- 
ment upon  two  grounds:  First.  That  in  or- 
der to  constitute  a  power  coupled  with  an 
interest,  a  property  in  the  thing  which  is 
the  subject  of  the  agency  <«  power  must  be 
invested  In  the  person  to  whom  the  agency 
or  power  la  given  so  that  he  may  deal  with 
it  in  his  own  name.  2  Cor.  Jar.  631,532,  and 


cases  dted  In  notes.  Second.  The  interest 
which  an  agent  might  derive  from  compen- 
sation for  his  services  as  agent,  even  though 
this  compensation  la  to  be  paid  out  of  the 
property  to  which  the  agency  relates,  is  not 
a  sufficient  interest  within  the  meaning  of 
the  rule.  Wllllston  on  Contracts,  {  280,  pp. 
537,  638. 

The  language  to  which  exception  is  taken 
was  used  to  express  the  situation  as  it  ex- 
isted before  and  when  the  writing  (Exhibit 
C)  was  executed.  Ferhaps  it  would  have 
been  more  accurate  to  say  that  the  fruit 
union  had  an  "agency  coupled  with  an  ob- 
ligation," and  that  such  agency  upon  that 
account  could  not  be  revoked  by  the  act  of 
the  principaL 

In  Mechem  on  Agency  did  Ed.)  voL  1,  $ 
669,  it  Is  said: 

"There  may  be  cases  in  which  the  agent  has 
been  induced  to  assume  a  responsibility,  or  in- 
cnr  a  liability,  in  reliance  upon  the  continuance 
of  tlje  authority,  under  such  circumstances  that, 
if  the  authority  be  withdrawn,  the  agent  wfll 
be  exposed  to  persona]  loss  or  injury." 

Section  579:  "The  case  of  the  authority,  ^v- 
en  to  secure  tbe  agent  against  some  obligation 
assumed  or  liability  incurred  on  the  principal's 
account,  referred  to  in  the  preceding  section, 
has  been  sometimes  termed,  for  the  sake  of  the 
distinction,  a  'power  coupled  with  an  obliga- 
tion,' with  the  resulting  rule  that  both  'powers 
coupled  with  an  interest'  and  'powers  coupled 
with  an  obligation'  are  irrevocable.  No  ob- 
jection can  be  raised  to  this  nomendature,  if 
it  contributes  to  tbe  determination  of  tbe  ques- 
tion, though  if  the  distinctions  suggested  in  the 
preceding  sections,  as  to  the  nature  of  tbe  in- 
terest which  the  agent  may  have  in  the  ccAi- 
tinuance  of  the  power,  are  sound,  that  interest 
does  not  depend  upon  whether  the  authority  ia 
given  to  enable  him  to  enforce  some  affirma- 
tive right,  or  to  protect  him  against  an  obliga- 
tion assumed.  In  either  event  the  authority 
would  be  irrevocable  by  the  prindpaL" 

In  support  of  the  text  the  author  cites  in 
addition  to  13nglish  cases  the  following; 
American  cases:  Hunt  v.  Rousmanier,  8 
Wheat.  (U.  S.)  174,  5  L.  Ed.  5S9:  Hess  v. 
Ran,  95  N.  T.  359;  Chapman  v.  Bates,  61  N. 
J.  Eq.  658,  47  Atl.  638,  88  Am.  St.  Rep.  459; 
Wlger  V.  Carr,  131  Wis.  584,  111  N.  W.  657. 
n  L.  R.  A.  (N.  S.)  650,  11  Ann.  Cas.  998. 

The  defendant  fruit  union  had  entered  In- 
to a  contract  binding  it  to  sell  and  deliver 
the  loganberries  raised  by  the  defendant 
growers  during  the  years  1917  to  1921,  in- 
clusive, and  had  subjected  itself  to  liability 
for  damages  for  failure  to  make  such  deliv- 
eries; the  defendant  growers  had  author- 
ized the  fruit  anion  to  make  the  contract, 
and  incnr  In  their  behalf  tbe  IlabUittes  men- 
tioned. 

In  Story  on  Agency  (9th  Ed.)  {  466,  we 
find  the  situation  of  tlie  parties  In  this  case 
aptly  discussed  as  follows: 

"Bn*  let  us  suppose  that  tbe  anthority  baa 
been  In  part  actually  executed  by  tiie  acent; 
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in  that  case  th^  qw'stion  wOf  arise,  whether  the 
principal  can  revoke  the  authority,  either  in 
the  whole  or  as  to  the  part  which  remains  un- 
executed. The  true  principle  would  aeem  to  be 
that  if  the  authority  admits  ot  severance,  or  of 
being  revoked,  as  to  the  part  which  is  unex- 
ecuted, eitlier  {is  to  the  agent  or  as  to  third 
persons,  then,  and  in  such  case,  the  revocation 
will  be  good  as  to  the  part  unexecuted,  but  not 
as  to  the  part  already  executed.  But  if  the 
authority  be  not  thus  severable,  and  damage 
will  thereby  happen  to  the  agent  on  account 
of  the  execution  of  the  authority  pro  tanto, 
there  the  principal  vrill  not  be  allowed  to  re- 
voke the  unexecuted  part,  or,  at  least,  not 
without  fully  indemnifying  the  agent.  Aa  to  \ 
the  rights  of  the  other  contracting  party  in 
this  last  case,  they  are  not  attected  by  the  rev- 
ocation; but  he  will  retain  them  all,  as  well 
as  all  the  remedies  consequent  upon  any  viola- 
tion of  them,  in  the  same  manner  as  if  no  rev- 
ocation has  taken  place." 

These  authorities  fully  sustain  the  result 
reached  In  the  original  opinion  as  to  the  suf- 
fldency  of  the  complaint,  and  at  the  same 
time  qualify  and  explain  the  sense  in  which 
It  was  Intended  to  use  the  phrase  "power 
coupled  with  an  Interest"  in  the  original 
opinion. 

The  remaining  spedflcations  of  error,  set 
out  in  defendants'  petition  for  rehearing,  do 
not  require  specific  notice. 

Petition  denied. 


(103  Or.  eoi) 

KRUSCHKE  V.  KRUSCHKE. 

(Supreme  Court  of  Oregon.    April  18,  1922.) 

1.  Divaree  «=927(  17)— Husband's  failure  to  ro- 
qairo  his  ehlldreo  to  troat  their  stopmothor 
respeotfully  mado  their  conduct  bis  own. 

A  husband  owes  his  wife  the  duty  of  pro- 
tection from  insult  and  abuse  from  bis  children 
by  a  former  marriage,  and  bis  failure  to  punish 
and  correct  his  children  for  misconduct  and  dis- 
obedience to  their  stepmother  made  their  con- 
duct the  husband's  own,  even  though  he  did  not 
encourage  them  in  their  treatment  ot  the  wife. 

2.  Divorce  «=>27(I8)— Wife's  failure  to  treat 
stepchildren  with  consideration  is  mlseon- 
tfnot. 

It  is  the  duty  of  a  wife  to  exert  herself  to 
promote  the  welfare  of  her  stepchildren  and  to 
treat  them  with   consideraticm   and   kindness. 

3.  Divorce  ^=327  (8)— False  accusation  against 
husband  as  ground  must  be  oonsldered  in 
light  of  his  accusation  against  his  wife. 

In  proceedings  for  divorce,  an  accusation 
by  the  wife  that  her  husband  had  had  improper 
sexual  relations  vith  his  daughter  must  be 
considered  in  the  light  of  all  the  related  trans- 
actions occurring  between  the  parties,  in<duding 
the  husband's  charge  that  the  wife  liad  at- 
tempted to  poison  the  daughter. 
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4.  Dlvoroa  ^=399— Condonation  shown  by  evi- 
donee  bat  not  pleaded  can  be  oonsldered. 

Where  the  evidence  clearly  shows  that  a 
matrimonial  olfense  has  l)een  condoned,  the 
<M>urt  may  consider  such  condonation,  although 
not  pleaded. 

5.  Divorce  ^=>5I,  55— Husband  cannot  rely  on 
repetition  of  condoned  accusation,  where  he 
also  repeated  false  accusation  against  his 
wife;  parties  equally  at  fault  not  entitled  to 
divorce. 

A  husband  cannot  rely  for  divorce  upon  a 
false  accusation  by  his  wife,  charging  him  with 
immoral  conduct  with  bis  daughter,  repeated 
at  the  trial  after  having  been  previously  con- 
doned by  him,  where  he  at  the  trial  repeated  a 
false  accusation  that  his  wife  had  attempted  to 
poison  the  daughter,  which  had  likewise  been 
previously  condoled,  but  such  recriminations  at 
the  trial  leave  the  parties  equally  at  fault  as 
they  were  originally,  and  neither  is  entitled  to 
the  divorce. 

Department  2. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Geo.  G.  Bingham,  Judge. 

Suit  for  divorce  by  Minnie  Kruschke 
against  O.  C.  Kruschke,  in  which  the  defend- 
ant also  asked  a  divon^.  From  a  decree  find- 
ing both  parties  at  fault  and  dismissing  the 
suit,  both  ai^eal.  Affirmed. 
~  Custer  B.  Ross,  of  Sllverton,  for  appellant 

Donald  W,  Miles,  of  Salem,  for  respond- 

McCOtJRT,  J.  This  is  a  suit  for  divorce  in- 
stituted by  the  wife.  Both  parties  seek  a 
divorce,  and  each  charges  the  other  with 
cruel  and  inhuman  treatment.  After  hearing 
the  evidence  offered  by  the  respective  parties, 
the  cireruit  court  found  that  both  parties  were 
at  fault,  and  entered  a  decree  dismissing  the 
suit  Both  plaintiff  and  defendant  appeal 
from  that  decree. 

The  parties  were  married  at  Salem,  Or.. 
November  2,  1915.  At  the  time  of  the  mar- 
riage plaintiff  was  48  years  ot  age  and  de- 
fendant was  43  years  of  age,  and  a  widower 
with  five  (*bildren,  the  youngest  8  years  of 
nge  and  the  eldest  18  years  of  age.  Among 
defendant's  children  was  one  daughter,  aged 
16.  Both  -plaintiff  and  defendant  were  ac- 
customed to  farm  life,  and  after  their  mar- 
riage made  their  residence  upon  a  small  farm 
owned  by  defendant  near  Sllverton,  Or. 

Defendant's  children  regarded  plaintifTs 
entry  into  the  family  as  an  Intrusion,  and 
plaintiff  at  the  same  time  evinced  a  disposi- 
tion of  harshness  and  intolerance  towards 
the  children,  and  formed  a  violent  dislike  for 
the  daughter.  The  ill  feeling  thus  existing 
between  the  children  and  the  stepmother  re- 
sulted in  frequent  clashes  between  them 
which  Involved  plaintiff  and  defendant. 

During  the  first  year  of  plaintieCs  residence 
with  defendant,  plaintiff  quarreled  frequent- 
ly with  the  daughter  of  defendant,  and,  on 


«s>For  other  cues  •••  same  topic  and  KBT-NUUBBR  in  all  Key-Nombered  Dlgwts  and  Indexes 


Digitized  by 


Google 


971 


205  PACIFIC  KBPOBTER 


(Or. 


one  occasion  at  least,  fstmck  tbe  latter,  and 
about  tbe  same  time  plaintiff  charged  tbe  de- 
fendant wltb  sustaining  improper  sexual  re- 
lations with  his  daughter.  The  charges  made 
by  plaintiff  were  referred  by  plaintiff  and 
defendant  to  the  pastor  of  tbe  church  of 
which  they  were  both  members,  and,  after 
consultation,  it  was  recommended  that  the 
daughter,  Mildred,  be  sent  to  lire  with  her 
grandmother  in  the  state  of  Washington, 
which  was  done,  and  thereafter  until  on  or 
about  the  20th  day  of  February,  1920,  plain- 
tiff and  defendant  lived  together  and  cohabit- 
ed as  husband  and  wife,  and  the  matter  of 
the  charges  of  Improper  relations  between 
the  daughter  and  defendant  was  not  again 
referred  to,  until  the  trial  of  this  suit,  when 
plaintiff  reiterated  them  under  oath  while 
upon  the  stand  as  a  witness.  Plaintiff  had 
no  reasonable  ground  of  suspicion  upon 
which  to  make  tbe  charges  against  defend- 
ant of  Improper  relations  with  his  daughter, 
and  the  charges  were  false. 

As  a  probable  result  of  the  accusations 
mentioned,  the  unfriendly  feeling  between  the 
plaintiff  and  the  children  of  defendant  was 
Increased,  and  in  many  instances  they  treated 
her  discourteously,  and  did  many  things  to 
annoy  and  rex  her.  At  one  time  Virgil,  the 
oldest  son  of  defendant,  forcibly  ejected 
plaintiff  from  the  dining  room  when  she  had 
provoked  a  quarrel  with  him,  and  at  another 
time,  in  the  presence  of  defendant  and  with- 
out interference  or  protest  from  him,  the  son 
Virgil  slapped' plaintiff  in  the  face.  On  one 
occasion  some  of  tbe  children  shot  at  the 
plaintiff  from  the  bam  with  an  airgun,  and 
the  son  Walter  stole  numerous  articles  of 
Jewelry  from  plaintiff,  for  which  she  had 
him  arrested.  Walter  also  at  another  time 
brought  home  a  dock  which  the  plaintiff  pro- 
fessed to  believe  he  had  stolen.  Plaintiff 
took  tbe  clock  from  Walter,  and,  in  the  con- 
troversy that  ensued,  defendant  sided  with 
bis  son.  In  thesQ  instances  the  defendant 
did  not  exert  himself  to  correct  his  children 
or  require  them  to  accord  the  plaintiff  the 
consideration  to  which  she  was  entitled,  and 
oil  on.  >«va.iiou  lalsel.v  aciii.-od  plaintiff  of 
administering  poison  to  his  daughter  Mildred. 

In  the  month  of  February,  1920,  the  de- 
fendant rented  his  farm  and  disposed  of  the 
greater  part  of  his  personal  property,  and 
left  plaintiff,  going  to  the  state  of  California. 
Defendant  did  not  thereafter  return  to  plain- 
tiff, and  since  leaving  has  not  contributed  to 
her  support 

[11  Defendant  owed  plaintiff  the  duty  of 
protection  from  insult  and  abuse.  It  was  in- 
cumbent upon  him  to  esort  himself  in  good 
faith  to  require  his  children  to  treat  plain- 
tiff courteously  and  with  consideration,  and 
to  punish  and  correct  his  children  for  mis- 
conduct and  disobedience  to  plaintiff.  By  his 
failure  to  restrain  the  children  or  to  punish 
or  correct  them,  even  though  he  did  not  en- 
ooorage   them    in    the   treatment   accorded 


plaintiff,  defaidant  adopted,  responsibility 
for  their  misconduct  towards'  plaintiff,  and 
made  that  misconduct  his  own.  Hall  v.  Hall, 
9  Or.  452,  456;  Day  v.  Day,  84  Iowa,  221. 
50  N.  W.  979;  Dakln  v.  Dakin,  1  Neb.  (Unoff.J 
467,  96  N.  W.  781.  Also,  see  Thompson  ▼. 
Thompson,  205  Mich.  124,  171  N.  W.  347,  3 
A.  L.  R.  990  and  note. 

[2]  On  the  other  hand,  it  was  the  duty  of 
plaintiff  to  exert  herself  to  promote  the  wel- 
fare of  her  stepchildrm  and  to  treat  them 
with  consideration  and  kindness  (Nickerscm 
V.  Nickerson,  34  Or.  1,  48  Pac.  423,  54  Pac. 
277);  but.  Instead  of  so  doing,  plaintiff  sus- 
tained toward  her  stepchildren  an  attitude 
of  hostility ;  she  assaulted  her  stepdaughter, 
and  made  fttlse  and  humillatting  charges 
against  her.  In  the  presence  of  defendant  and 
her  brothers;  she  publicly  accused  the  son 
Walter  of  the  crime  of  larceny ;  she  entered 
into  needless  quarrels  with  the  son  Virgil, 
and  to  a  large  extent  provoked  the  conduct 
of  the  children  toward  her,  upon  which  she 
bases  her  claim  to  a  divorce  from  defendant. 

(3J  In  support  of  his  claim  for  affirmative 
relief,  defendant  cites  the  cases  of  Smith  v. 
Smith,  8  Or.  100;  Eggerth  v.  Eggerth,  15  Or. 
626,  16  Pac.  650 ;  Herberger  v.  Herberger,  16 
Or.  327,  328,  14  Pac.  70,  holding  that  for  a 
wife  to  make  a  false  charge  of  adultery 
against  her  husband  which  she  unsuccessful- 
ly attempts  to  prove  at  the  trial  constitutes 
cruel  and  inhuman  treatment,  and  is  ground 
tor  divorce. 

In  order  for  defendant  to  succeed  in  this 
contention,  it  Is  necessary  to  separate  the 
accusations  relied  upon,  from  the  numerous 
incidents  which  make  up  tbe  domestic  dis- 
cord of  the  parties,  that  continued  over  a 
period  of  more  than  fonr  years.  The  Char- 
acter of  an  act  relied  upon  as  a  cause  of 
divorce  must  be  determined  In  the  light  of 
all  the  related  transactions  occurring  be- 
tween the  parties.  Contemporaneously  with 
the  accusations  made  by  plaintiff,  defendant 
accused  plaintiff  of  administering  poison  to 
his  daughter.  Shortly  thereafter  the  daugh- 
ter was  sent  away,  when  the  trouble  caused 
by  her  presence  in  the  family  ceased,  and  the 
parties  each  expressly  condoned  the  wrong 
of  the  other  in  respect  to  the  aocusationa 
mentioned. 

[4]  Where  tbe  evidence  clearly  shows  that 
a  matrimonial  offense  has  been  condoned, 
the  court  may  consider  such  condonation,  al- 
though not  pleaded.  Hill  v.  Hill,  24  Or.  416, 
33  Pac.  809;  Saville  v.  Savllle  (Or.)  203 
Pac.  584. 

[51  Defendant  contends,  however,  that 
plaintiff's  offense  was  revived  when,  as  a  wit- 
ness upon  the  stand,  plaintiff  renewed  the  ac- 
cusations previously  made  by  her.  If  the 
testimony  given  by  plaintiff  had  this  effect, 
it  was  nevertheless  offset  by  the  testimony 
of  defendant  when  he  in  turn  renewed  the 
accusation  against  plaintiff  that  she  adminis- 
tered poison  to  his  daughter.     The  positleB 
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of  neither  party  was  changed  or  strengthened 
by  the  mutual  recrimination  Indulged  in  upon 
the  trial.  Both  parties  were  at  fault  and 
mutually  contributed  to  the  conditions  of 
which  they  respectively  complain,  and  In  this 
situation  neither  is  entitled  to  a  divorce. 
Beckley  ▼.  Beckley,  23  Or.  226,  31  Pac.  470; 
Jones  Y.  Jones,  44  Or.  686,  77  Pac.  134 ;  Mat- 
loci  V.  Matlock,  72  Or.  330,  143  Pac  1010? 
Spady  T.  Spady,  70  Or.  421,  155  Pac.  169; 
Hengen  y.  Hengen,  85  Or.  15S,  166  Pac.  525 ; 
Cmmbley  v.  Crumhley,  04  Or.  617,  623,  186 
Pac.  423. 

The  decree  of  the  circuit  court  Is  aflSrmed, 
without  costs  to  either  party. 

UABBIS,  BEAN,  and  BROWN,  JJ.,  concur. 


(103  Or.  65S) 

ENDICOTT  V.  DIGERNESS. 
(Supreme  Court  of  Oregon.    April  11,  1922.) 

1.  Qirieting  tith  «=»27 —Equity  has  Jurisdliv 
tion  In  suit  as  to  personal  property  on  answer 
to  merits  and  prayer  for  equitable  relief. 

Equity  has  jurisdiction  over  a  suit  to  quiet 
title  t3  personal  property,  where  the  defendant 
answered  to  the  merits  and  prayed  for  equita- 
ble relief. 

2.  Action  $s»53(3)— Suing  on  one  of  two  sep- 
arable provisions  for  enforcement  of  ooBtraiet 
Is  not  splitting  cause  of  action. 

Where  a  contract  for  the  sale  of  a  saw- 
mill  provided  that  collections  for  lumber  sold 
should    be    made    through    a   designated    bank 
which  should  credit   the  seller  with   a   stated 
sum  on  all  lumber  sold,  but  that  the  entire  pur- 
chase price  must  be  paid  within  one  year  re- 
gardless of  the  quantity  of  lumber  sold,  the  pro- 
vision for  collection  Uirough  the  bank  was  a 
s^arate  remedy  from  the  provision  for  collec- 
tion by  retaking  the  property  under  the  re- 1 
served  title,  so  that  the  bringing  of  an  action  I 
by  the  bank  tor  the  specified  payments  on  the  I 
lumber  actually  sold  did  not  waive  the  seller's  | 
right  to  hold  the  property  under  his  reserved 
title  until  the   balance  of  the  purchase  price 
was  paid. 

3.  Action  <^=>53(i)  —  Rule  against  splitting 
cause  of  action  may  be  waived  by  debtor. 

The  rule  against  splitting  a  cause  of  action 
is  for  the  protection  of  the  debtor,  and  he  may 
waive  its  benefits  by  expressly  or  impliedly 
consenting  to  the  institntioit  of  separate  ac- 
tions upon  a  single  demand. 

4.  Sales  €=3479(1)— Remedies  of  conditional 
seder  stated. 

A  conditional  seller  «f  personal  property 
after  default  by  the  buyer  may  treat  the  con- 
tract as  rescinded  and  recover  bis  goods,  which 
defeats  any  other  remedy;  may  treat  the  con- 
tract as  in  force  but  broken,  and  retake  the 
goods  and  sue  for  damages  for  the  buyer's 
breach;  may  waive  a  return  of  the  goods  and 
recover  from  the  buyer  the  agreed  price;    or 
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may,  in  some  cases,  if  the  contract  permits  it, 
without  rescinding,  resume  possession  of  the 
goods,  hold  them  subject  to  the  contract,  and 
enforce  performance  by  the  buyer,  who,  upon 
such  performance,  will  be  entitled  to  restora- 
tion of  the  goods. 

5.  Sales  i3=»477 (4;— Recovery  of  portion  of 
price  payable  from  sale  of  products  hold  not 
an  election  against  claim  and  tltfe. 

Where  a  conditional  sale  of  a  sawmill  pro- 
vided for  payment  of  a  portion  of  the  purchase 
price  from  the  sale  of  lumber,  the  receipt  by 
the  seller  of  such  portion,  which  was  collected 
by  .in  action  in  the  name  of  the  bank  authorized 
by  the  contract  to  collect  it,  was  not  waiver  of 
the  seller's  right  to  retake  possession  of  the 
sawmill  on  the  buyer's  default  in  paying  the 
balance. 

6.  Sales  «=348l— Buyer  can  have  possession 
after  retaking  by  seller  without  rescission  by 
paying  balanca  due. 

Where  the  conditional  seller  of  a  sawmill 
retook  possession  of  the  property,  as  he  was 
authorized  to  do  under  the  contract,  without 
rescinding  the  contract  but  to  enforce  payment 
of  the  balance  of  the  purchase  price,  the  buyer, 
or  those  holding  under  him,  are  entitled  to  pos- 
session of  the  mill  upon  compliance  with  the 
terms  of  the  contract. 

7.  Sales  «=3477  (5)— Allowing  buyer  additional 
time  to  pay  does  not  waive  reserved  title. 

A  conditional  seller  of  goods  does  not  waive 
his  reserved  title  by  allowing  the  buyer  an  ad- 
ditional time  within  which  to  pay  the  balance 
due  on  the  purchase  price. 

8.  Execution  ^=9272(3)— Subsequent  buyer  at 
execution  held  not  prejudiced  by  aots  of  con- 
ditional seller. 

Where  a  conditional  seller  of  a  sawmill  had 
retaken  possession  of  the  mill  without  rescind- 
ing the  contract  but  to  force  payment  of  the 
balance  due  under  his  contract,  a  buyer  of  the 
mill  at  a  sale  under  execution  against  the  orig- 
inal buyer,  which  sale  was  expressly  made  sub- 
ject to  the  rights  of  the  original  seller,  was 
not  prejudiced  by  the  acts  of  the  ■  seller  in 
availing  himself  of  other  remedies  to  recover 
a  part  of  the  purchase  price. 

9.  Sales  ®=3477(l)— Whether  oondltlonal  seller 
has  waived  right  to  retake  possession  Is  ques- 
tion of  fact. 

No  general  rule  in  regard  to  waiver  by  a 
conditional  seller  of  his  right  to  retake  pos- 
session of  the  goods  to  be  laid  down  other 
than  that  such  waiver  may  be  inferred  when- 
ever the  conduct  of  the  seller  is  inconsistent 
with  the  idea  that  he  still  expects  to  enforce 
his  right  to  return  of  the  goods,  and  whether 
such  is  the  case  or  not  is  a  question  of  faci;. 

10.  Sales  (e=>479(IQ)— Possession  retaken  by 
conditional  seller  gives  titis  good  against 
everybody. 

Where  the  conditional  seller  of  goods  re- 
took possession  under  his  reserved  title  before 
any  other  right  or  lien  attached  to  the  goods, 
his  title  was  good  against  everybody. 
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1 1.  Sares  «s>479(2)— Conditional  seller  hat 
right  to  posses*  after  buyer's  default. 

The  right  of  posseseion  of  personal  prop- 
erty  is,  as  a  general  rule,  in  a  person  holding 
the  legal  title,  and,  thoagb  a  conditional  sale 
contract  in  which  the  seller  reserved  title  usu- 
ally contains  a  provision  permitting  the  buyer 
to  take  possession  ontil  default,  the  seller  be- 
comes enticed  to  possession  upon  default  un- 
til the  buyer  redeems. 

12.  Sales  «=s>479( I)— Conditional  seller  brought 
Into  equity  by  subsequent  buyer  can  have 
conditional  contract  foreclosed. 

Where  the  conditional  seller  of  a  sawmill 
was  brought  into  equity  by  a  Bubsc^quent  buyer 
of  the  mill  at  sale  under  execution  against  the 
original  buyer,  the  seller  can  have  bis  contract 
foreclosed  in  such  suit,  regardless  of  whether 
such  foredosnre  was  necessary. 

In   Banc. 

Appeal  from  Circuit  CJourt,  Marlon  Comi- 
ty;  George  G.  Blngbam,  Judge. 

Suit  by  S.  M.  Endlcott  against  N.  Dlger- 
ness  to  quiet  title  to  certain  personal  proper- 
ty. Decree  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  decree  entered  for  de- 
fendant 

This  suit  Involved  the  ownership  of  cer- 
tain personal  property  consUtUig  of  sawmill, 
jmachlnery  and  toola  From  a  decree  ren- 
dered in  favor  of  plaintiff,  defendant  ap- 
pealed. 

The  facts  In  the  case  are  these:  On  May 
6,  1919,  defendant,  N.  Dlgemess,  entered  in- 
to a  written  contract  with  P.  B.  Brown,  F. 
H.  Brown,  and  E.  L.  ComstoCk,  whereby  de- 
fendant agreed  to  sell,  and  these  persons 
agreed  to  purchase,  a  sawmill  outfit  known 
as  the  Taylor  sawmill  at  the  price  ot  $5,500, 
$500  of  which  was  paid  at  that  time.  In  re- 
gard to  the  payment  of  the  balance  and  title 
to  the  property  the  ccmtract  stipulated  as 
follows : 

"Collections  for  all  lumber  sold  shall  be  made 
through  the  First  National  Banl;  of  Silverton, 
Oregon,  and  the  purchasers  agree  to  malte  said 
collections  in  said  manner;  the  bank  is  hereby 
authorized  to  deduct,  from  the  price  received 
for  each  and  every  thousand  feet  so  collected 
for,  the  sum  of  $2  per  thousand  feet  of  lumber, 
and  to  apply  same,  in  said  bank  to  the  credit  of 
said  Digerness;  a  copy  of  this  contract  is  made 
and  delivered  to  the  bank  and  all  collections,  so 
made,  shall  be,  by  said  bank,  credited  on  the 
note  of  the  purchasers  in  the  sum  of  $5,000.00 
of  even  date  herewith,  as  evidencing  the  un- 
paid balance  of  said  purchase  price,  and  such 
indorsements  shall,  in  the  absence  of  mistake, 
be  deemed  to  represent  the  amount  paid  here- 
under; provided,  however,  that  the  whole 
amount  of  said  note  shall  be  paid  on  or  before 
one  year  from  this  date  whether  or  not  suffi- 
cient lumber  has  been  sold  to  cover  same  and 
the  interest  thereon. 

"Title  to  said  property  shall  remain  in  the 
seller  until  the  full  amount  of  the  said  purchase 
price  is  paid. 


"The  purchasers  agree  to  make  payments  an 
herein  and  in  said  note  provided." 

Tliereafter  the  buyers  transferred  their 
interest  in  the  contract  to  the  Comstock- 
Brown-Alm  Company,  a  corporation.  The 
company  operated  the  miU  until  iMay  15, 
1920,  when  it  was  partially  destroyed  by  fire. 
The  portions  of  the  mill  not  consumed  by  the 
fire  are  involved  in  this  suit  At  the  time 
the  mill  was  burned,  the  Oomstock-Brown- 
Alm  Company  had  manufactured  and  sold 
037,000  feet  of  lumber,  but  had  paid  only 
$19L28  on  the  contract  leaving  $1,082.12 
as  balance  due  oa  the  sawing  arrangement 
Prior  to  the  time  the  balance  of  the  note  be- 
came due,  the  Comstock-Brown-Alm  Com- 
pany applied  to  defendant  for  an  extension 
of  time  of  payment  of  the  balance  of  tho 
note,  as  they  were  unable  to  obtain  cars  to 
ship  the  lumber,  and  the  matter  was  allowed 
to  stand  for  an  indefinite  time.  About  two 
weeks  after  the  fire,  the  officers  of  the  CJwn- 
stock-Brown-Alm  Company,  being  unable  to 
obtain  funds  with  which  to  rebuild  the  mill, 
told  the  defendant  that  they  could  do  nothing 
and  he  could  have  the  mill.  Digerness  there- 
upon took  possession  of  the  personal  proper- 
ty and  placed  a  keeper  in  charge,  to  hold 
as  security  for  the  balance  of  the  purchase 
price. 

In  August  1920,  the  defendant,  Digerness, 
received  $1,500  on  an  insurance  policy  on 
the  property.  On  October  12,  1920,  one  H. 
Stelnbock  obtained  a  Judgment  in  an  action 
against  the  Comstock-Brown-Alm  Company 
for  the  sum  of  $80.50  and  costs,  and  upon 
execution  Issued  mi  such  judgment  the  sher- 
iff of  Marion  county.  Or.,  sold  to  Steinbock 
the  personal  property  involved  in  this  suit 
for  the  amount  of  his  Judgment  The  sale 
was  made  subject  to  the  claim  of  N.  Diger- 
ness. Afterwards  Steinboc^'s  interest  in  the 
property  was  transferred  to  plalntifr. 

This  suit  was  instituted  by  plaintUf  'to 
quiet  his  title  to  the  personal  property^  The 
defendant  answered  alleging  that  he  was 
the  owner  and  In  possession  of  the  pei^sonal 
property  Involved,  setting  forth  the  contract 
above  referred  to  and  that  $3,384.86  was  un- 
paid on  the  purchase  price  mentioned  in  the 
contract  claiming  the  personal  property  as 
security  for  such  balance,  and  prayed  that 
the  contract  be  foreclosed  and  the  personal 
property  be  sold  to  satisfy  defendant's 
claim.  The  plaintiff  in  his  reply  by  way  ot 
estoppel  set  forth  the  contract  mentioned, 
the  assignment  to.  the  bank,  and  the  institu- 
tion of  a  cause  of  action  on  June  12,  1820, 
for  the  payment  of  $2  per  thousand  feet  for 
the  lumber  manufactured  by  the  Comstock- 
Brown-Alm  Company  aggregating  $1,082.72 
after  deducting  the  payment  thereon,  and  the 
judgment  therefor  in  favor  of  the  First  Na- 
tional Bank  of  Silverton,  Or.,  as  plaintiff, 
and  against  the  Oomstodc-Brown-Alm  Oom- 
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panr,  and  that  such  Judgement  had  become 
final. 

Custer  E.  Ross,  of  Sllverton,  for  appellant 
"Walter  C.  Wlnslow,  of  Salem,  for  respond- 
ent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Defendant  having  answered  to  the  mer- 
its and  prayed  for  equitable  relief,  a  court 
of  equity  has  jurisdiction  of  the  cause. 
Plaintiff  proceeds  upon  the  contention  that 
defendant  is  estopped  frOm  asserting  that  he 
is  the  holder  of  the  title  to  any  of  th*'  propCT- 
ty  In  controversy;  that  he  waived  title  to 
the  property  by  causing  the  action  at  law  to 
be  commenced  by  the  First  National  Bank 
of  Silverton  against  the  Comstoek-Brown- 
Alm  Company  for  the  recovery  of  the  $2  per 
thousand  feet  of  lumber  manufactured  and 
sold  under  the  terms  of  the  contract  This 
was  after  defendant  had  taken  possession  of 
the  mlU.  It  is  also  contended  by  the  plain- 
tiff that  the  prosecution  of  the  action  by 
the  bank,  as  the  assignee  of  the  defendant, 
was  splitting  an  entire  cause  of  action. 

[2]  It  will  be  remembered  that  the  con- 
tract provided  that  payments  should  be  made 
to  the  First  National  Bank  of  Sllverton,  Or., 
for  lumber  manufactured  by  the  mill  and 
sold,  at  the  rate  of  $2  per  thousand  feet. 
While  this  amount  was  to  be  credited  on  the 
note  of  the  purcdiasers,  the  contract  clearly 
provides  for  the  collection  of  the  $2  per 
thousand  feet  by  the  bank,  and  as  far  as 
the  remedy  availed  of  by  the  action,  the  Com- 
stock-Brown-Alm  Company  and  its  assignors, 
ly  the  terms  of  the  contract  consented  to 
the  bringing  of  such  action.  Such  proceed- 
ing was  a  mere  carrying  out  of  the  contract. 

[31  The  rule  against  splitting  a  cause  of 
action  is  for  the  protection  of  the  debtor. 
Therefore  he  may  waive  its  benefits  by  ex- 
pressly or  impliedly  ccmsenting  to  the  in- 
stitution of  separate  actions  upon  a  single 
demand.  1  O.  3.  p.  1109,  §  280.  However, 
only  one  action  has  thus  far  been  Instituted 
by  the  defendant,  or  in  his  behalf  ui>on  the 
contract  or  note.  The  rule  against  splitting 
by  assignment  is  inapplicable  where  the  as- 
signment like  the  one  In  the  present  case 
is  of  a  separate  and  distinct  cause  of  action. 
1  C.  J.  p.  1110,  S  283;  Krebs  Hop. Co.  v. 
Uvesley,  59  Or.  674,  681,  114  Pac.  »44,  118 
Pac.  165,  Ann.  Cas.  1913C,  758. 

[d  The  rule  laid  down  in  1  Mechem  on 
Sales,  §  615,  which  has  been  adopted  and  fol- 
lowed by  this  court,  is  that  where  the  ven- 
dee In  a  contract  of  conditional  sale  Is  en- 
titled to  the  possession  of  the  personal  prop- 
erty so  sold  until  default  the  vendor  who 
would  take  advantage  of  a  default  has  a 
choice  of  remedies. 

"1.  He  may  treat  the  contract  as  rescinded, 
upon  the  default  of  the  buyer,  and  recover  his 
goods.    If  he  does  this,  be  has  no  other  remedy. 

"2.  He  may  treat  the  contract  as  in  force 
206P.-6a 
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bat  broken  by  the  vendee;  he  may  retake  and 
keep  the  .goods  as  his  own,  and,  if  the  contract 
imposed  upon  the  buyer  an  absolute  obligation 
to  buy,  he  may  recover  of  the  buyer  damages 
for  the  breach  of  his  agreement  to  buy  and  pay 
for  the  goods.  The  measure  of  damages  will 
ordinarily  be  the  difference  between  the  con- 
tract price  and  the  market  value  of  tbp  goods 
at  the  time  and  place  of  default. 

"3.  He  may,  if  the  contract  contains,  an  un- 
conditional agreement  on  the  part  of  the  vendee 
to  pay,  waive  a  return  of  the  goods,  treat  the 
contract  as  executed  on  his  own  part,  and  re- 
cover from  the  vendee  the  agreed  price  of  the 
goods. 

"4.  He  may,  in  some  cases,  if  the  contract 
permits  it,  without  rescinding  or  terminating 
the  contract,  resume  possession  of  the  goods, 
hold  them  subject  to  the  contract,  and  then  en- 
force performance  by  the  vendee,  who,  upon 
such  performance,  will  be  entitled  to  restora- 
tion of  the  goods." 

See  Herring-Hall-Marvin  Co.  v.  Smith,  43 
Or.  315,  72  Pac.  704,  73  Pac.  340;  McDaniel 
V.  Ohiaramonte,  61  Or.  403,  408,  122  Pac.  33 ; 
Francis  v.  Bohart  76  Or.  1,  5,  143  Pac.  920, 
147  Pac.  756,  L.  R.  A.  1916A,  922. 

In  some  states  a  choice  of  only  two  reme- 
dies is  given  such,  a  vendor,  and  in  others 
an  election  of  only  three  remedies  is  ac- 
corded the  seller  upon  the  breach  of  a  con- 
tract of  conditional  sale  by  the  purchaser, 
leaving  out  the  fourth  remedy  mentioned 
above. 

It  is  claimed  by  defendant  that  under  the 
fourth  remedy  mentioned  he  took  possession 
of  the  goods  with  the  assent  of  the  vendee, 
and  holds  them  subject  to  the  contract ;  and 
that  the  enforcement  of  the  performance  by 
the  vendee  in  the  action  brought  by  the 
hank  was  within  his  rights.  It  is  conceded 
that  the  commencement  of  any  litigation 
that  can  proceed  only  on  the  theory  that 
title  has  passed  to  the  purchaser  on  waiver 
by  the  seller  constitutes  an  election  which 
the  seller  cannot  revoke.  Francis  v.  Bohart, 
76  Or.  1,  6,  143  Pac.  920,  147  Pac.  755,  h.  R. 
A.  1916A,  922 ;  Whitney  v.  Abbott  191  Mass. 
59,  77  N.  E.  524 ;  Blerce  v.  Hutchlns,  205  V. 
S.  340,  27  Sup.  Ct.  524,  51  U  Ed.  828. 
•  Does  recovery  of  the  goods  bar  an  action 
for  the  price?  The  authorities  on  this  ques- 
tion are  apparently  not  harmonious.  This 
seems  to  be  on  account  of  there  lieing  va- 
rious forms  of  conditional  sales  contracts.  It 
is  stated  In  1  Mechem  on  Sales,  §  621,  thus: 

"But  does  it  necessarily  follow  that  a  recov- 
ery of  the  property  destroys  the  consideration 
for  the  contract,  or  in  effect  rescinds  it?  As 
has  been  seen  before,  these  agreements  may 
usually  be  separated  into  two  parts — an  execu- 
tory agreement  to  sell,  and  a  bailment  of  the 
property.  Either  of  these  is  a  valid  contract 
and  may  stand  alone.  May  not  the  latter  be 
withdrawn  without  necessarily  defeating  the 
former?  Clearly  it  may  be  by  express  terms 
of  the  contract;  bat  without  express  provisions 
to  that  effect  may  not  the  contract  be  so  in- 
terpreted aa  to  permit  <tf  this  result?     This 
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muat  depend  upos  the  contract.  It  by  t.  fair  in- 
terpretation of  the  contract  the  sellermay,  np- 
on  default  in  payment  o^otherwise,  have  a  right 
to  resume  possession,  may  he  not  do  so  with- 
out rescinding,  but  holding  the  property  still 
subject  to  the  contract,  ready  to  be  restored  if 
payment  is  made?" 

[5,  6]  Referring  to  the  general  features  of 
the  contract  in  question:  The  vendor  agreed 
to  sell  the  property  on  condition  tliat  the 
vendee  would  pay  the  purchase  price  within 
one  year.  The  vendee  agreed  to  purchase 
the  same,  and  absolutely  promised  to  pay 
as  stipulated.  Title  to  the  property  was  to 
remain  in  the  seller  until  the  full  amount 
of  the  purchase  price  was  paid.  The  provi- 
sions of  the  contract  contemplated  that  the 
vendees  should  operate  the  mill  and  make 
collections  for  lumber  sold  through  the  bank, 
and  pay  the  seller  $2  per  thousand  feet  for 
each  thousand  feet  sold  and  collected.  It 
was  not  provided  by  the  contract  that  the 
purchasers  should  retain  and  use  the  machin- 
dej  for  a  year  until  the  note  was  due,  but  In 
order  that  the  seller  would  liave  some  com- 
I)ensation  for  the  use  and  wear  of  the  mill 
it  was  agreed  that  the  $3  per  thousand 
should  be  paid  as  soon  as  collected.  The  con- 
tract is  unlike  that  considered  in  the  case 
of  Francis  v.  Bohart,  76  Or.  1,  143  Pac.  920, 
147  Paa  755,  U  R.  A.  1916A,  922,  where  upon 
a  breach  tbe  plaintiff  had  a  single  "cause  of 
action  arising  out  of  a  contract  single  In 
its  terms."  In  the  present  case  the  contract 
for  the  payment  for  the  $2  per  thousand  Is 
separate  and  distinct  from  the  note  given 
for  the  purchase  price.  When  the  637,000 
feet  of  lumber  was  manufactured  by  the 
use  of  the  sawmill  and  sold  and  the  pro- 
ceeds thereof  collected,  there  was  due  to  the 
seller  or  his  authorized  collector,  the  bank, 
the  sum  of  $1,274.  Tlie  Comstock-Brown- 
Alm  Comiwny,  the  assignee  of  the  purchas- 
ers, recognized  that  this  amount  was  due  by 
the  payment  of  $191.28.  The  action  of  tbe 
bank  for  the  collection  of  the  balance  of  tbe 
$2  per  thousand  was  not  Inconsistent  with 
the  right  of  Digemess  to  Insist  that  the 
title  to  tbe  machinery  still  remain  in  him. 
When  the  $2  per  thousand  became  due  un- 
der the  terms  of  the  contract,  Digemess  or 
Ills  assignee  was  entitled  to  receive  the  same, 
whether  the  balance  of  the  purchase  price 
was  ever  paid  and  the  title  to  the  goods 
I>as8ed'  to  the  Cotnstock-Brown-.\lm  Com- 
pany, or  not.  The  voluntary  payment  by  the 
company  did  not  change  the  title  to  the  per- 
sonal property.  If  the  company  had  volun- 
tarily paid  all  of  the  $1,274  when  due,  the 
title  to  the  machinery  would  not  have  vest- 
ed In  it,  but  would  have  remained  in  Diger- 
ness  until  the  full  purchase  price  was  paid. 
His  conduct  therefore  in  attempting  the  en- 
forcement, by  an  action  at  law,  of  the  pay- 
ment of  the  balance  of  the  $2  per  thousand, 
was  not  Inconsistent  with  the  position  that 
tbe  title  to  the  sawmill  was  not  yet  In  the 


purchaser.  By  tbe  terms  of  tbe  contract  the 
purchasers  gave  him  the  right  to  have  tbe 
$1,274  and  still  keep  his  titie  untU  the  note 
was  paid.  The  defendant's  authorizing  the 
bringing  of  tbe  action  was  not  an  election 
between  two  Inconsistent  remedies,  but  was 
an  act  perfectly  consistent  with  his  claim 
to  retain  his  title.  It  was  all  in  strict  com- 
pliance with  the  stipulation  of  the  contract 
A  large  part  of  the  contract  price  still  re- 
mains due,  and  the  defendant  has  the  right 
to  retain  the  possession  of  the  personal  prop- 
erty which  he  had  taken  prior  to  the  action. 
He  In  no  way  thereby  forfeited  his  right  to 
retain  such  possession.  Tho  case  comes 
fairly  within  the  fourth  remedy  above  re- 
ferred to,  which  has  long  been  sanctioned  by 
this  court.  The  purchasers,  or  those  holding 
under  them,  are  entitled  to  the  possession 
of  the  personal  property  upon  compliance 
with  the  terms  of  the  contract  Haynes  t. 
Temple,  198  Mass.  372,  84  N.  B.  4C7;  20  C. 
J.  p.  9,  i  8;  Intwnatlonal  Harvester  Co.  v. 
Bauer,  82  Or.  686.  162  Pac.  856. 

In  Tufts  v.-D-Arcambal,  85  Mich.  185,  48 
N.  W.  497,  12  L.  R.  A.  446,  24  Am.  St  Rep. 
79,  referred  to  in  1  Mechem  on  Sales,  {  622, 
a  case  like  the  one  at  bar,  we  read: 

"The  contract  provides  expressly  that  the 
title  to  the  property  shall  continue  to  remaio 
in  plaintiff  until  the  apparatus  is  paid  for,  and 
that  in  case  of  the  nonpayment  of  either  of  the 
notes  at  maturity,  the  plaintiff  should  have  the 
right  to  take  possession  of  the  property;  but 
it  contains  no  provision  that  such  act  shaH 
operate  as  a  rescission  of  the  contract,  or  a 
forfeiture  of  the  payments  thereon.  Tbe  re- 
duction of  the  property  to  possession  by  plain- 
tiff does  not  excuse  performance  by  defendant 
as  defendant  has  the  right  upon  payment  of 
the  amount  due,  to  a  return  of  tbe  property. 
Plaintiff  had  the  right  under  the  express  condi- 
tions of  the  contract,  to  secure  himoelf  by  tak- 
ing possession,  and  the  exercise  of  this  right 
under  the  contract  did  not  entitle  tbe  defendant 
to  rescind  the  contract,  or  to  a  recovery  of  the 
amount  paid,  or  to  a  delivery  to  him  of  the 
unpaid  notes;  neither  did  it  give  him  any  lien 
upon  the  property  for  the  amount  paid  by  him." 

The  case  of  Ratchford  v.  Cayuga  County, 
etc.,  Co.,  217  N.  T.  565,  112  N.  E.  447,  L.  R. 
A.  1916E,  615,  arose  between  a  plaintiff 
claiming  title  under  a  conditional  sales  con- 
tract and  a  subsequent  mortgagee  of  the 
property  from  the  conditional  vendee  who 
claimed  that  title  has  passed  by  waiver.  The 
conditional  sales  contract  provided  for  tbe 
payment  of  the  purchase  price  in  install- 
ments. 'The  last  installment  being  unpaid, 
the  seller  brought  an  action  to  recover  same 
and  Iiad  a  judgment  The  mortgagee  then 
brought  the  action  to  foreclose  the  mortgage 
held  by  blm,  and  thereupon  the  present 
plaintiff  brought  replevin  for  the  goods,  and 
the  court  peennitted  a  recovery,  saying: 

"The  question  depends  for  its  answer  upon 
the  law  of  election  of  remedies.    Where  two  in- 
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consistent  remedies,  proceeding  upon  irrecon- 
cilable claims  of  right,  are  open  to  the  snitor, 
the  choice  of  one  bars  the  other.  Bat,  to  have 
that  effect,  the  remedies  mast  be  inconsistent. 
We  find  no  inconsistency  here.  The  contract 
eays  that  title  is  to  remain  unchanged  antil  the 
price  is  paid  in  cash.  The  vendor  had  the  right 
to  receive  the  price,  and  brought  an  action  to 
get  it.  The  Judgment  preserves  the  obligation 
of  tbe  vendee's  promise  to  malse  payment,  but 
puts  it  in  another  form.  There  is  no  incon- 
sistency between  an  attempt  to  get  the  money 
and  a  reservation  of  title  if  the  attempt  is  not 
successful.  In  asserting  title  the  vendor  doej 
not  treat  the  contract  as  void  in  its  inception. 
Elterman  v.  Hyman,  192  N.  Y.  113  [127  Am. 
St  Rep.  762,  84  N.  B.  937,  16  Ann.  Cas.  819]; 
Davis  V.  Rosenzweig  Realty  Operating  Co.,  192 
N.  Y.  128  [20  L.  R.  A.  (N.  S.)  175,  127  Am. 
St  Rep.  890,  84  N.  E.  943].  The  contract  is 
treated  as  subsisting,  and  enforced  according 
to  its  terms. 

"  •  •  •  The  vendor  sued  for  the  install- 
ment in  default,  and  nothing  else.  In  doing  so 
it  did  not  renounce  its  title  any  more  than  it 
would  have  done  by  the  acceptance  of  a  note." 

In  20  C.  3.  p.  12,  i  9,  tbe  rale  is  stated  as 
follows: 

"All  actions  which  proceed  upon  the  the- 
ory that  the  title  to  property  is  in  plaintiff  are 
inconsistent  with  those  which  proceed  upon  the 
theory  that  title  is  in  defendant.  But  there  is 
no  inconsistency  between.  difFerent  remedies  all 
of  which  are  based  upon  daim  of  title  to  prop- 
erty in  plaintiff,  or  all  of  which  are  based  upon 
the  affirmance  of  title  in  defendant." 

In  Bent  t.  Barnes,  90  Wis.  631,  at  page 
634,  64  N.  W.  428,  at  page  429,  we  read: 

"It  is  said  that  the  plaintiff,  having  brought 
a  replevin  action  and  obtained  partial  relief, 
cannot  maintain  this  action,  because  the  reme- 
dies are  inconsistent.  We  perceive  no  incon- 
sistency. Both  actions  are  founded  on  the 
same  basis,  namely,  the  ownership  of  the  lum- 
ber by  the  plaintiff.  There  is  no  inconsistency 
between  any  of  the  claims  made  in  the  replevin 
action  and  tbe  claims  made  in  this  action.  The 
defendant  is  in  no  way  prejudiced  by  the  fail- 
ure of  the  plaintiff  to  obtain  full  relief  in  the 
replevin  action  and  by  her  resort  to  this  action 
for  the  balance." 

See  Hobart  Electric  Mlg.  Co.  t.  Rooder 
(Sup.),  121  N.  T.  Supp.  274;  note  I*  R.  A. 
1916A,  925. 

[7,  t]  Defendant  at  all  times  has  attempt- 
ed to  enforce  the  contract,  not  to  rescind  it. 
By  allowing  the  Comstock-Brown-Alm  Com- 
pany additional  Ume  at  its  request  to  re- 
build the  mill  and  make  payment  of  the  bal- 
ance of  the  note,  he  did  not  evince  an  intent 
to  waive  his  title  to  the  mill  machinery.  The 
plaintiff  was  in  no  way  prejudiced  by  the 
position  of  the  defendant  He  Iinew,  when 
be  became  the  purchaser  at  the  execution 
sale,  of  the  claims  of  tbe  defendant;  he  knew 


or  could  have  easily  ascertained  the  amount 
that  was  unpaid  to  defendant  on  his  claim 
against  this  property.  The  sale  upon  ex- 
ecution was  made  subject  to  the  claim  of 
defendant. 

[R]  No  general  rule  in  regard  to  a  waiver 
by  such  a  seller  can  be  laid  down,  othffer  than 
that  a  waiver  may  be  Inferred  whenever  the 
conduct  of  the  conditional  vendor  Is  incon- 
sistent with  the  Idea  that  he  still  expects  to 
enforce  a  return  of  the  goods  If  the  condi- 
tions are  not  performed.  Whether  such  Is 
the  casd  or  not  Is  a  question  of  fact.  1 
Mechem'on  Sales,  §  624. 

[1 0]  Tbe  contract  under  which  the  machin- 
ery Is  claimed  Is  general  In  its  terms  and 
does  not  sjjedfy  the  manner  of  taking  pos- 
session of  the  personal  property  In  case  of 
default  The  position  of  the  plaintiff  seems 
to  Ignore  the  fact  that  possession  of  the 
personalty  was  taken  by  the  defendant  prior 
to  the  time  of  the  levy  of  the  execution  re- 
sulting In  a  sale  under  which  plaintiff  claims. 
The  position  of  Dlgerness  Is  analogous  to 
that  of  a  mortgagee.  If  a  mortgagee  takes 
possession  of  mortgaged  chattels  before  any 
other  right  or  lien  attaches,  his  title  under 
the  mortgage  Is  good  against  everybody. 
Jones  on  Chattel  Mortgages  (4th  Ed.)  |  178. 

[11,  11]  The  right  of  .possession  of  person- 
al property  is,  as  a  general  proposition.  In 
tbe  person  holding  the  legal  tltia  This  per- 
son, in  the  .case  of  a  contract  of  conditional 
sale,  is  the  vendor.  Tbe  contract  usually 
contains  some  clause  which,  like  the  one  in 
question,  at  least  by  Implication  gives  the 
vendee  the  possession  of  the  proiwrty  until 
he  defaults  In  payment  After  default  the 
vendor  Is  entitled  to  possession  until  the  ven- 
dee redeems.  Griffin  and  Curtis,  Chattel 
Mortgages  and  Conditional  Sales  (3d  Ed.) 
p.  215,  i  7.  Under  tbe  circumstances  of  this 
case  the  plaintiff,  in  the  writ  of  execution 
levied  on  the  property  in  question,  could  sell 
only  the  interest  of  the  Comstock-Brown- 
Alm  Company  In  the  property,  and  could 
not  sell  the  Interest  of  the  defendant  there- 
in. Without  deciding  whether  It  Is  absolute- 
ly necessary,  as  enunciated  In  the  case  of 
McDaniel  v.  Chiaramonte,  supra,  the  defend- 
ant, having  been  brought  into  court  of  equi- 
ty by  the  plaintiff,  is  entitled  to  have  tbe 
conditional  contract  of  sale  foreclosed. 

The  plaintlfTs  assignor  attempted  to  sell 
the  property  In  question  to  satisfy  an  ex- 
ecution for  the  sum  of  $99,  knowing,  or  hav- 
ing reason  to  know,  that  the  defendant  had 
title  to  the  property  and  was  entitled  to  the 
IKtssesslon  thereof  until  a  claim  much  larger 
than  plaintiff's  should  be  satisfied.  The  equi- 
ties are  with  the  defendant 

The  decree  of  the  lower  court  will  be  re- 
versed and  one  entered  In  accordance  here- 
with. 
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YADEN  V.  KINNEY  vt  aL 

(Supreme  Court  of  Oregon.    Aprfl  18,  1022.) 

Fraudulent   oonveyane«s  «=»295 ( I )— Evidence 
held  to  show  conveyanoe  to  housekeeper  was 
to  defraud  creditors,  and  that  debtor  owned 
interest  in  land  acquired   with  proceeds  of 
conveyance. 
In  a  suit  to  subject  lands  held  in  the  name 
of  one  defendant  to  the  payment  of  judgments 
against  the  other  defendant,  evidence  Jield  to 
show  that  the  convejance  of  the  judgment  debt- 
or's interest  in  lands  previously  owned  by  the 
two  defendants  to  the  codefendant,  who  was 
the  debtor's  housekeeper,  was  intended  to  de- 
fraud the  debtor's  creditors,  and  that  the  debtor 
owned  an  interest  in  lands  subsequently  convey- 
ed to  the  codefendant  and  paid  for  from  the 
proceeds  of  the  sale  of  the  original  land,  even 
if  the  first  conveyance  to  the  codefendant  was 
in  consideration  of  a  debt  due  her. 

In  Banc. 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty;   D.  V.  Kuykendall,  Judge. 

Suit  by  A.  C.  Taden  against  A.  Kinney  and 
another,  to  subject  land  to  the  payment  of 
Indebtedness  due  plaintiff.  Decree  for  the 
plaintiff,  and  defendants  appeal.    Affirmed. 

A.  C.  Yaden  is  a  creditor  of  A.  Kinney. 
Lena  Barlchurst  holds  the  record  title  to  320 
acres  of  land  Imown  as  the  Davidson-Mo- 
Clure  land.  Yaden  commenced  thia  suit  on 
May  30,  1919,  against  Kinney  and  Lena 
Barlihurst  to  subject  the  SDavidson-McClure 
land  to  paymoit .  of  the  indebtedness  due 
Yaden,  on  the  theory  that  Kinney  owned  the 
land,  and  Lena  Bariihurst  was  holding  the 
record  title  for  the  purpose  of  hindering  the 
creditors  of  Kinney.  A  trial  resulted  in  a 
decree  adjudging  that  the  def«idants  were 
togeUier  the  owners  of  the  land;  that  Lena 
was  holding  the  record  title  for  herself  and 
Kinney;  that  Lena  was  so  holding  Kinney's 
share  for  the  purpose  of  aiding  him  in  hin- 
dering his  creditors;  that  Kinney  was  "the 
owner  of  such  a  portion  of  said  premises  as 
to  equal  in  value  the  amount  ot"  the  indebt- 
edness due  Tadcn ;  and  that  the  land  be  sold 
for  the  purpose  of  paying  such  Indebtedness. 

Yaden  is  the  holder  of  four  money  judg- 
ments against  Kinney,  one  in  his  own  right 
and  three  as  an  assignee  for  collection.  At 
the  time  cf  the  commencement  of  this  suit 
the  four  Judgments  aggregated  approximate- 
ly $600.  The  first  of  these  four  judgments 
was  obtained  on  August  10,  1917;  the  sec- 
ond on  September  4,  1917 ;  the  third  on  Oc- 
tober 25,  1917;  and  the  fourth  on  May  25, 
1918.  Both  defendants  appealed  from  the 
decree  of  the  circuit  court. 

R.  C.  Groesbeclc,  of  Klamath  Falls,  for  ap- 
pellants. 

Renner  &  Chastain  and  Rutenic  &  Yaden, 
all  of  Klamath  Falls,  for  respondent 


HARRIS,  3.  (after  stating  the  facts  as 
above).  There  are  three  bodies  of  land 
which  must  be  Icept  bt  mind.  One  is  Icuowii  as 
the  Kilgore  land ;  another  is  more  frequently 
referred  to  as  the  Harris  land,  although  it  is 
sometimes  called  the  Beaughan  land;  and 
the  third  is  known  and  designated  as  tho 
Davidson-McClure  land.  The  Kilgore  land 
embraces  81.4  acres.  Kinney  at  one  time 
owned  half  of  the  Kilgore  land,  while  Lena 
Barkhurst  owned  the  other  half.  Kinney 
conveyed  his  half  to  Lena.  The  plaintUF  con- 
tends that  this  transfer  to  Lena  was  made 
for  the  purpose  of  hindering  Kinney's  credi- 
tors. After  acquiring  the  half  owned  by  Kin- 
ney, Lena  conveyed  the  Kilgore  land,  em- 
bracing 81.4  acres,  to  Iva  Drew.  Clarence 
Harris  owned  an  equity  in  a  tract  embrac- 
ing 62  acres,  the  record  title  to  whicii  was 
held  by  Beaughan.  With  part  Of  tbe  inro- 
ceeds  derived  from  the  sale  to  Iva  Drew,  the 
defendant  Lena  Barkhurst  acquirea  Harris' 
equity.  Subsequently  Lena  surrendered  her 
equity  in  the  Harris  land,  and  gave  ber  note 
for  $500  to  Lew  A.  Davidson  in  considera- 
tion of  the  conveyance  of  the  DavldBon-Mc- 
Clure  land.  Davidson  owned  160  acres ;  and 
McCiure  owned  160  acres  contiguous  to  the 
Davidson  land.  The  320  acres  of  land  known 
as  the  Davldson-McClure  land  may  be  treat- 
ed as  a  single  tract  of  land  acquired  in  a  single 
transaction,  for  the  reason  that  negotiations 
for  the  sale  were  carried  on  principally  by 
Davidson  or  his  agent,  on  the  one  hand,  and 
by  Kinney  or  his  representative,  on  the  other 
hand.  The  plaintiff  Is  attempting  to  subject 
the  Davldson-McClure  land  to  the  payment 
of  the  judgments  held  by  Mm;  and  hence  tbe 
inquiry  is:  Does  Kinney  own  an  interest  in 
the  Davidson-McClure  land?  This  question 
cannot  be  answered  without  giving  an  ac- 
count of  the  relationship  which  for  several 
years  existed  between  the  defendants,  and 
ot  business  transactions  beginning  as  early 
as  1914. 

In  1909  Kinney's  wife  died,  leaving  him 
with  four  children,  one  of  whom.  Roe  Kin- 
ney, was  a  six  or  seven  year  old  boy.  Kinney 
"batched"  until,  becoming  "mighty  tired  of 
It,"  he  arranged  on  February  4, 1912,  for  Lena 
Barkhurst  to  act  as  his  housekeeper.  The  de- 
fendant Barkhurst  was  at  that  time  a  mar- 
ried woman  with  two  children  aged,  respec- 
tively, one  and  two  years.  The  defendant  Lena 
Barkhurst  concedes  that  she  was  obliged  to 
accept  the  employment  for  the  reason  that  £^e 
was  without  funds.  Kinney  promised  to  pay 
Lena  $10  per  month  with  board  and  lodging 
for  herself  and  children,  and  it  was  under- 
stood that  she  was  to  receive  more  than 
$10  dnring  harvest  "and  extra  work  like 
that"  Later  it  was  understood  that  she  was 
to  receive  $30  per  month  during  harvest  and 
at  such  times  as  there  was  extra  work  to  be 
done,  and  $15  a  month  daring  the  ronainder 
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of  the  year.  According  to  the  testimony  of 
Lena,  harvest  and  the  extra  work  extended 
over  a  period  of  four  months  in  each  year. 

In  1913  Lena  was  divorced  from  her  hus- 
band, and,  In  settlement  of  their  property 
lights,  he  conveyed  to  her  two  lots  In  Klam- 
ath Falls  on  April  7,  1913. 

The  Klamath  Development  Company,  the 
owner  of  the  Kilgore  land,  had  contracted  to 
sell  half  of  it  to  Minnie  Eozln  and  the  other 
half  to  John  CorbofT.  Kinney  acquired  Cor- 
boll's  equity,  and  Minnie  Hozln  relinquished 
her  equity  to  the  defendant  Lena  Barkhurst 
The  Kilgore  land  was  irrigated  land,  and 
there  were  unpaid  water  charges  against 
each  half  of  it  Kinney  transferred  four 
lots  in  Klamath  Falls  to  Corboff  for  his 
equity;  and  Lena  conveyed  her  two  lots  in 
Klamath  Falls  to  Minnie  Hozin  for  the  lat- 
ter's  equity.  The  Klamath  Development  Com- 
pany, through  its  representatlTe,  M.  L.  Jolm- 
son,  participated  in  the  negotiations,  and  as  a 
part  of  the  transaction  the  Klamath  Develop- 
ment Company  deeded  the  Corboff  half  of  the 
Kilgore  land  to  Kinney  and  the  Hozin  half 
to  Lena.  The  "back  water  charges"  were 
paid  by  Kinney.  It  appears  from  the  record 
that  the  conveyances  to  Kinney  and  Lena 
were  subject  to  a  mortgage  held  by  Frederic 
F.  Hall,  who  had  financed  the  Klamath  De- 
velopment Company.  It  also  appears  that 
both  Kinney  and  Lena  signed  notes  for  de- 
ferred payments  to  be  made  on  the  purchase 
price,  and  that  these  notes  were  secured  by 
a  mortgage  on  the  land.  Lena  testified  that, 
when  she  and  Kinney  acquired  the  Kilgore 
land,  each  half  was  burdened  with  the  same 
amount  of  Incumbrance,  and  that  there  was 
no  difference  in  the  values  of  the  two  halves 
except  that  a  more  substantial  building  was 
on  her  half.  Lena  says  that  the  two  lots 
received  by  her  from  her  husband  were 
worth  about  |1.000  in  1913.  Lena  received 
from  Minnie  Ho^n  a  promissory  note  for 
$100  and  a  relinquishment  of  the  latter's 
equity  in  consideration  of  the  conveyance  of 
the  two  lots  in  Klamath  Falls.  According 
to  the  testimony  of  Lena,  the  parties  fixed 
11,500  as  the  value  of  the  two  Klamath  Falls 
lots.  The  deed  from  Kinney  to  Corboff  was 
dated  Angust  22,  1916,  and  the  one  from 
Lena  to  Minnie  Hozin  was  dated  November 
13,  1916.  The  deed  from  the  Klamath  De- 
velopment Company  to  Kinney  was  dated 
November  1, 1916,  and  the  deed  from  the  com- 
pany to  Lena  bore  the  same  date.  Both 
deeds  ttom  the  IHamath  Development  Com- 
pany were  recorded  April  10,  1917,  at  3  p.  m. 
M.  L.  Johnson  testified  that  the  papers  for 
both  halves  to  the  Kilgore  land  "had  been 
drawn  up  in  the  San  Francisco  office,"  and 
were  ready  for  delivery  whenever  such  of 
th«n  as  required  the  signatures  of  Kinney 
and  Lena  were  signed.  It  had  been  discover- 
ed that  there  were  two  unpaid  Judgments 
agsinst   Kinney,   and  be  was  told   that  it 


would  be  necessary  for  him  to  satisfy  those 
two  Judgments  before  his  deed  coold  be  de- 
livered to  him.    Johnson  says: 

"Mr.  Kinney  objected  to  paying  the  Judg- 
ments, saying  that  tliey  were  unjust  debts  and 
he  didn't  feel  morally  obligated  to  pay  them. 
I  told  him  that  the  deal  couldn't  go  through 
unless  they  were  paid  because  the  papers  were 
all  drawn  up  in  his'  name.  He  said  he  wished 
he  had  known  it  before  the  deal  started;  he 
would  have  the  whole  property  put  In  Mrs. 
Barkhurat's  name.  I  told  him  it  was  too  late 
to  make  any  change  in-  the  papers  now;  the 
K.  D,  Co.  had  stood  attorney's  bills  on  the 
thing,  and  spent  a  lot  of  time  on  it  and  gone  to 
a  lot  of  expense,  and  it  had  to  go  through  as 
outlined,  or  not  at  all.  Whereupon,  in  due 
course,  Mr.  Kinney  cleared  up  the  Judgments 
and  also  the  back  water  charges  against  the 
property." 

Under  date  of  July  30,  1917,  Kinney  con- 
veyed his  half  of  the  KUgore  land  to  Lena, 
and  the  deed  was  recorded  on  the  same  day. 
One  of  the  important  questions  of  fact  pre- 
sented for  decision  is  whether  this  convey- 
ance was  made  in  good  faith  and  in  payment 
of  indebtedness  due  Lena,  or  whether  it  was 
made  to  hinder  Kinney's  creditors.  The 
defendant  says  that  the  deed  was  given  in 
satisfaction  of  a  debt  of  %800  at  that  time 
found  to  be  due  from  Kinney  to  Lena  for 
services  rendered  by  her  as  housekeeper. 
This  question  of  fact  must  be  solved  by  what 
occurred  before  July  30,  1917,  and  also  by 
what  hapened  after  that  date. 

Lena  says  that  she  worked  contlnuonsly  for 
Kinney  as  his  housekeeper  from  B^bruary  4, 
1912,  until  July  30,  1917,  except  about  two 
months.  During  a  period  of  about  two  years 
she  served  as  postmistress,  and  received  ap- 
proximately $200  per  year  for  her  services. 
She  had  no  other  Income  whatever  except 
the  wages  earned  by  her  as  housekeeper  for 
Kinney  and  the  salary  received  for  her  serv- 
ices as  postmistress.  In  other  words,  the  only 
moneys  received  and  earned  by  her  during  n 
period  of  five  years  and  six  months  were  the 
wages  earned  as  housekeeiwr  and  the  salary 
as  postmistress.  Giving  to  Lena  the  benefit  of 
every  doubt  and  crediting  her  with  four 
months  each  year  at  $30  per  month  and  all 
the  remaining  months  during  which  she 
worked  at  $15  per  month  Instead  of  $10  per 
month,  the  aggregate  amount  Is  approxi- 
mately $1,260.  Lena  says  that  she  spent  the 
$200  received  as  postmistress  for  clothing 
for  herself  and  children.  Lena  claims  that 
Kiimey  did  not  settle  with  her  from  time  to 
time  "as  the  months  passed  by,"  and  no 
settlement  was  made  until  the  execution  of 
the  deed  on  July  30, 1917.  According  to  Kin- 
ney's testimony:  "The  flrst  two  years  she 
received  her  pay."  Lena  testified  that  it 
was  ascertained  on  July  30,  1917,  that  Kin- 
ney owed  her  $800.  She  says  she  kept  an 
account  book,  and  that  she  ascertained  the 
amount  taaa  the  book.    JOantf  itates  tli«t 
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be  never  saw  the  txiok,  although  he  agrees 
with  her  that  she  estimated  that  $800  was 
the  amount  due  and  he  accepted  her  estimate 
as  correct.  The  defendants  were  called  upon 
to  produce  the  account  book,  but  they  did  not 
do  so.  It  is  true  that  there  was  testimony 
concerning  the  search  made  for  the  book  at 
one  place,  but  it  is  also  true  that  there  was 
testimony  indicating  failure  to  search  anoth- 
er place  where  the  book  might  have  been  if 
it  was  in  existence.  If  Kinney  owed  Lena 
$800  on  July  30,  1917,  then  she  received 
from  all  other  sources  during  the  period  of 
Ave  years  and  six  months  not  more  than 
$860,  and  this  sum  must  have  represented  the 
total  expenditures  made  for  herself  and  two 
children.  However,  Lena  did  not  receive 
$800  In  cash;  for  Kinney  paid  doctor  bills 
incurred  for  one  of  her  children,  a  cripple, 
amounting  to  betwe«i  $200  and  $300.  What- 
ever balance  remains  out  of  the  $860  after 
deducting  the  doctor  bUls  represents  the  to- 
tal amount  expended  by  Lena  for  herself 
and  children  during  the  period  of  five  years 
and  six  months. 

According  to  the  testimony  of  Kinney,  he 
was  broke  In  1009.  Be  bought  a  threshing 
machine,  and  that  transaction  broke  him 
again.  Commencing  with  probably  1909,  or 
at  least  as  early  as  a  few  years  prior  to  July 
30,  1917,  Kinney  owed  creditors  who  were 
imable  to  collect  the  amounts  due  them.  He 
was  sued  for  money  not  only  before  'Novem- 
ber 1,  1916,  the  date  when  the  Klamath 
Development  Company  deeded  half  of  the 
Kilgore  land  to  him,  but  also  after  that  date. 
He  was  sued  for  money  not  only  after  No- 
vember 1, 1916,  and  prior  to  July  30,  1917,  the 
date  when  he  conveyed  his  half  of  the  Kil- 
gore land  to  Lena,  but  also  after  July  30, 
1917.  He  asserts  that,  if  he  had  money,  he 
would  pay  the  Judgments  held  by  the  plaintiff. 
Execution  placed  in  the  hands  of  the  sher- 
iff were  returned  with  certificates  of  the 
sheriff  showing  nulla  bona.  The  insolvency 
of  Kinney  is  appropriately  alleged  and  is 
proved  by  the  evidence. 

In  October,  1916,  H.  F.  Chapman  deeded  to 
Finney  160  acres  of  land  and  Kinney  gave 
a  mortgage  for  part  of  the  purchase  price. 
Chapman  says  that — 

Kinney  "advised  me  not  to  have  my  mort- 
gage recorded;  said  he  wasn't  going  t«  have  the 
deed  recorded.  •  •  *  I  asked  him  why,  and 
he  says,  'Tbey  will  come  on  to  your  creditors 
and  take  it  away  from  yon.' " 

Chapman  recorded  his  mortgage,  but  .Kin- 
ney did  not  record  his  deed.  Kmney  failed 
to  pay  the  note  given  for  part  of  the  purchase 
price,  and  the  land  reverted  to  Chapman. 

On  March  10,  1914,  P.  L.  Fountain  and  C. 
K.  Brandenberg  conveyed  80  acres  of  land  to 
B.  A.  Kinney,  a  son  of  the  defendant  Kinney. 
For  this  conveyance  Fountain  and  Branden- 
berg received  from   the  defendant    Kinney 


three  lots  and  two  houses  in  EUamath  Falls 
and  some  money.  The  "trade"  was  made 
with  the  defendant  Kinney,  and  the  convey- 
ance to  the  son  was  made  "at  Mr.  A.  Kin- 
ney's directions."  In  1918  B.  A.  Kinney 
deeded  this  land  to  Lena  Barkhurst,  and 
on  September  21,  1918,  she  conveyed  It  to 
Hattie  E.  Marshall.  The  defendant  Kinney 
approach<^  A.  L.  Marshall,  who  owned  the 
land  adjoining,  and  asked  him  if  he  did  not 
want  to  buy  it,  stating  that  "Bud  Kinney  had 
gone  to  war,  and  Lena  Barkhurst  bought  the 
property."  The  interview  resulted  in  the 
conveyance  to  Mrs.  Marshall. 

On  November  19,  1917,  Lena  Barkhurst 
conveyed  the  Kilgore  land  to  Iva  Drew,  sub- 
ject to  the  Hill  mortgage,  amounting  to 
$1,760,  and  to  a  second  mortage  in  the  sum 
of  $845.32  In  favor  of  the  Klamath  Develop- 
ment Company.  For  this  conveyance  Charles 
Drew  gave  a  check  for  $1,600  payable  to 
Lena  Barkhurst  and  delivered  28  head  of 
cattle.  Lena  says  that  she  indorsed  the 
check  and  gave  It  to  Kinney,  who,  both  say, 
expended  it  for  her. 

Clarence  Harris  was  paid  $500  for  his 
equity  in  the  Beaughan  land,  and  the  money 
paid  him  was  a  part  of  the  proceeds  of  the 
Drew  check.  The  negotiations  leading  up  to 
this  purchase  were  conducted  by  Clarence 
Harris  and  Kinney.  According  to  the  testi- 
mony of  Ell  M.  Chilcote,  who  acted  as  scriven- 
er, the  papers  at  first  prepared  ran  "to  A. 
Kinney,  and  then  later  I  was  given  instruc- 
tions that  contract  should  be  made  out  in 
the  name  of  Lena  Barkhurst,  and  conse- 
quently the  old  papers  were  destroyed  and 
new  papers  made  ont  in  her  name."  Chil- 
cote further  stated  that  "all  of  the  instruc- 
tions came  from  Mr.  Kinney  and  Clarence 
Harris." 

Lew  A,  Davidson  and  wife  conveyed  the 
Davidson  land  to  Lena  Barkhurst  by  a  deed 
dated  April  2,  1918,  and  recorded  July  10. 

1918.  William  McClure  conveyed  the  Mc- 
Clure  land  to  licna  Barkhurst  by  a  deed 
dated  July  9,  1918,  and  recorded  April  28, 

1919.  The  negotiations  were  conducted  by 
Davidson  and  Kinney.  Davidson  was  "trad- 
ing'' with  McClure,  and  Kinney  was  "trad- 
ing" with  Davidson;  and  hence,  when  the 
trade  was  consummated,  McClure  deeded  his 
land  directly  to  Lena  Barkhurst  instead  of 
to  Davidson.  In  consideration  for  the  David- 
Eon-McCIure  land,  Davidson  received  the 
equity  which  had  been  purchased  from  Har- 
ris, and  Lena  Barkhurst  also  gave  her  note 
to  Davidson  for  $548  with  a  mortgage  on  the 
Davidson  land  as  security  for  the  note.  At 
the  time  of  the  trial  $400  of  the  principal 
of  the  note  was  unpaid.  Lena  Barkhurst 
toot:  no  part  whatever  In  the  negotiations 
with  Davidson.  The  negotiations  were  con- 
ducted by  Kinney  as  though  he  was  the 
owner  of  the  equity  in  the  Beaughan  land. 
Davidson   testified : 
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"When  we  came  to  make  the  deeds,  [Kinney] 
spoke  abont  having  run  to  his  sOn;  seems  it 
was  talked  over  for  a  while;  then  he  said— in 
a  few  daya  afterwards  he  said  he  couldn't  have 
it  go  to  bis  son;  son  wasn't  of  age,  wasn't  old 
enough;  so  be  would  have  the  deed  go  to  this 
Mrs.  Barkhurst,  I  thmk,  some  lady;  I  think 
that  is  the  name. 

"Q.  And  the  papers  as  finally  executed,  do  you 
know  how  the  deed  run,  to  whom?  A.  Well, 
the  first  time  that  was  made,  the  deed  was 
made  and  gire  to  me,  and  I  sent  it  to  Mr.  Mc- 
Clure  to  sign;  it  was  made  out,  deeding  it  to 
Kinney.  When  the  deed  came  back,  it  didn't 
suit,  and  Mr.  Chilcote  said— I  think  he  said  over 
there  in  the  bank  would  have  to  be  made  deed 
to  Mrs.  Barkhurst;  so  there  was  another 
deed  made,  and  I  signed  it,  and  Mr.  McCiora 
signed  it,  deed  to  Mrs.  Barkhurst." 

The  testlmouy  of  Davidson  concerning  the 
proposal  to  deed  the  land  to  the  minor  son 
is  in  material  particulars  corroborated  by 
two  other  wltneasea  Furthermore,  it  wlU 
be  observed  that  the  McClare  deed,  which 
was  finally  delivered,  is  dated  three  months 
later  than  the  Davidson  deed. 

At  some  time  in  1918  Lena  Barkhurst  says 
that  she  contracted  to  purchase  320  acres  of 
land  known  as  the  Martin  place  adjoining  the 
Daridson-McClure  land.  The  agreed  pur- 
chase price  for  the  Martin  land  was  $1,800, 
and,  according  to  the  testimony  of  Lena,  all 
but  $200  or  $400  has  been  paid.  In  the  early 
part  of  1919,  probably  May,  Lena*  entered 
upon  240  acres  of  land  as  an  original  home- 
stead. The  homestead  adjoins  the  McClure 
land. 

Lena  Barkhurst  continued  to  act  as  house- 
keeper for  Kinney  until  she  entered  upon  her 
homestead  in  1919.  Since  entering  upon  the 
liomestead  she  has  lived  in  a  house  upon  the 
homestead  during  a  part  of  the  time,  while 
Kiuney  has  lived  in  a  house  on  the  McClure 
land  most  of  the  time.  The  record  shows 
that  Kinney  alone,  without  the  aid  of  Lena 
Barkhurst,  conducted  the  negotiations  which 
resulted  in  the  sale  to  Drew,  the  purchase 
of  the  Harris  equity,  and  the  purchase  of 
the  Davidcon-McClure  land.  Indeed  all  the 
business  which  it  is  now  claimed  was  con- 
ducted in  behalf  of  Lena  Barkhurst  was 
transacted  by  Kinney  exactly  as  he  would 
have  done  it  if  he  l:ad  been  conducting  such 
business  for  himself.  Lena  admits  that,  ex- 
cept upon  one  occasion,  she  never  sold  so 
much  as  a  single  cow  or  calf  without  first 
consulting  Kinney,  and  yet  she  claims  to 
have  been  the  owner  of  all  the  live  stock 
and  real  property.  Even  up  to  the  time  of 
the  trial  Kinney  managed  the  Davidson  laud 
as  though  he  owned  It.  Every  business  trans- 
nctioD,  except  an  occasional  purchase  or 
sale  of  one  or  more  head  of  cattle,  was  con- 
ducted and  managed  by.  Ekinney  alone.  In 
January,  1820,  the  date  of  the  trial  of  this 


suit,  \je  find  Lena  holding  the  record  title 
to  320  acres  of  land  with  no  incumbrance  on 
it  except  about  $400,  and  an  additional  320 
acres  of  land  with  no  indebtedness  against 
it  except  $200  or  $400,  and  also  possessing  a 
homestead  right  to  240  acres  of  land.  We 
find  Kinney  insolvent.  And  yet  all  the  ac- 
cumulations held  by  Lena  were  the  fruits  <rf 
Kinney's  management. 

Notwithstanding  the  fact  that  from  July 
30,  1917,  untU  early  in  1910,  when  Lena  en- 
tered upon  the  homestead,  she  continued  to 
act  as  Kinney's  hoasekecper,  Just  as  she  had 
done  from  February  4,  1012,  to  July  30,  1917, 
she  claims  she  did  not  consider  that  Kiuney 
was  indebted  to  her  for  services  rendered 
after  July  30,  1917;  for,  she  asserts,  "He 
was  helping  me  as  well  as  I  helping  him 
then,"  and  "I  Just  considered  myself  indebt- 
ed to  him  after  he  has  done  so  many  things 
for  me,  *  *  *  farmed  my  land,  all  such 
things  as  that" 

The  plaintiff  urges  that  the  relationship 
existing  between  the  defendants  since  Feb- 
ruary 4,  1912,  has  been  of  such  a  high  degree  , 
of  confidence  that  the  burden  of  proof  ought 
to  be  placed  upon  Lena  satisfactorily  to 
prove  that  Kinney  conveyed  his  half  of  the 
Kilgore  laud  for  the  consideration  and  in 
the  circiunstances  claimed  by  her.  It  is  not 
necessary  to  decide  whether  the  same  rule 
which  governs  husband  and  wife  ought  to 
apply  to  the  conveyance  from  Kinney  to 
Lena;  for,  evoi  though  we  assume  witiiout 
deciding  that  the  burden  of  proof  rests  upon 
the  plaintiff  throughout  the  trial,  an  exami- 
nation of  the  record  convinces  us  that  the 
plalntur  has  sustained  the  burden  so  assum- 
ed to  rest  upon  him.  No  good  purpose  can  be 
served  by  reviewing  in  detail  all  of  the  evi- 
dence relating  to  the  controversy.  The  fore- 
going narrative  contains  only  an  outline  of 
the  most  important  features;  but  there  are 
many  additional  circumstances  which  give 
support  to  the  contention  made  by  the  plain- 
tiff. The  record  indisputably  shows  that 
Lena  was  the  owner  in  her  own  right  of 
one-half  of  the  Kilgore  land.  The  evidence 
indicates  that  Kinney  conveyed  his  half  of 
the  Kilgore  land  to  Lena,  not  for  the  purpose 
of  satisfying  an  indebtedness  due  from  him 
to  her,  but  for  the  purpose  of  preventing  his 
creditors  from  enforcing  collection  of  debts 
due  them.  However,  even  though  it  be  as- 
sumed for  the  purposes  of  the  instant  case 
that  the  conveyance  of  Kinney's  half  of  the 
Kilgore  land  was  for  the  purpose  of  paying 
Lena  $800  due  for  services  rendpred  by  her, 
nevertheless  the  evidence  clearly  and  con- 
vincingly shows  that  Kinney  has  an  interest 
in  the  Davldson-McClure  lands;  and  we 
think  that  such  interest  is  not  more  than  v 
one-half  interest. 

The  decree  Is  affirmed. 


Digitized  by 


Google 


B84 


205  PACIFIC  REPOBTEE 


(Or. 


(IMOr.  4EQ 
FARRIN  V.  STATE  INDUSTRIAL  'ACC. 
COMMISSION. 

(Saprem«  Court  of  Oreson.     April  4,  1922.) 

1.  Trial  <8=»I39(I),  165— Involuntary  nonsuit 
•hould  be  denied  if  any  evidence  tends  to 
prove  case,  and  references  must  be  made  In 
favor  of  plaintiff. 

A  motion  for  an  involoDtary  nonstut  should 
not  be  granted  where  any  evidence  is  produced 
by  plaintiff  tending  to  nphold  his  right  to  re- 
covery, and  in  considering  the  evidence  every 
fair  and  legitimate  inference  which  can  arise 
must  be  made  in  favor  of  plaintiff. 

2.  Master  and  servant  €=>4I8(6)— VerMat  In 
oomiMnsatlon  case  conclusive. 

Under  Workmen's  Compensation  Act  (Or. 
Ij.  {  6617),  a  verdict  of  a  jury  trying  ques- 
tions of  fact  on  appeal  from  a  decision  of  the 
State  Industrial  Accident  Commission  is  bind- 
ing on  the  Supreme  Court  if  sustained  by  some 
evidence,  however  slight. 

3.  Master  and  servant  «=34 1 8 (6)— Employ- 
ment within  Compensation  Act  held  question 
for  Jury. 

Evidence  adduced  on  a  trial  on  appeal  from 
a  decision  of  the  State  Indnstrial  Commission 
held  to  present  a  question  for  the  jury  as  to 
whether  one  of  a  crew  of  fonr  men  operating  a 
small  sawmill  cutting  his  logs  was  an  employee 
of  the  mill  owners  within  Workmen's  Compen- 
•atlon  Act  (Or.  L  {  0619). 

4.  Master  and  servant  «=3363— Sawmill  work- 
er held  engaged  In  "hazardous  occupation," 
and  not  In  "farming,"  within  Compensation 
Act. 

The  operation  of  a  small  sawmill  by  a  farm- 
er cutting  lumber  for  the  purpose  of  construct- 
ing a  dwelling  house  held  neither  "farming"  nor 
work  incidental  to  "farming,"  classified  as  a 
nonhazardona  occupation  by  Workmen's  Com- 
pensation Act  (Or.  U  |§  661S,  6619),  and  a 
workman  employed  in  the  mill  was  engaged  in 
a  "hazardous  occupation"  within  the  'statute, 
regardless  of  tbe  location,  ownership  or  size  of 
the  ibill,  and  however  brief  bis  employment. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Farm- 
ing; Hazardous.] 

5.  Coroners  €=>22— Ofnoer  powerless  to  deter« 
mine  status  of  deceased  as  employe*. 

Coroner  whose  dufies  are  defined  by  Or.  h. 
§S  1070-1073,  and  sections  1835-1851,  is  pow- 
erless to  determine  the  status  of  the  deceased 
person  as  an  employee  within  the  Workmen's 
Compensation  Law. 

6.  Master  and  servant  «=>36 1— Method  of  pay* 
Ing  wages  no  bar  to  compensation. 

Neither  tbe  method  of  paying  wages  nor 
the  fact  that  no  pay  roll  is  kept  is  a  bar  to 
compensation  under  the  Workmen's  Compen- 
sation Act 

Department  2. 

Appeal  from  Clrcnlt  Obnrt;  MMtnomali 
Coimty;    John  McCourt,  Judge. 


Proceeding  by  Vivoqna  Farrin  before  the 
State  Industrial  Accident  Commission  for 
an  award.  On  rejection  of  the  claim  by  tbe 
Commission,  an  appeal  was  taken  to  tlie 
circuit  court,  which  rend»ed  Judgment  for 
plaintiff,  frcmi  whidi.  tbe  commission  ap- 
peals.   Affirmed. 

This  is  an  appeal  from  a  Judgment  ob- 
tained by  Viroqua  Farrin,  plaintiff,  against 
State  Indnstrial  Accident  Commission  and 
J.  W.  Ferguson,  Will  T.  Kirk,  and  William 
A.  Marshall,  Oommissioners,  defendants,  on 
account  of  the  accidental  IcIUlng  of  Jesse  G. 
Farrin,  her  husband. 

Parmele  &  Sons  were  the  owners  of  a 
small  sawmill  situate  on  Slletz  Bay,  Lincoln 
county.  Or.  This  mill  contained,  among 
other  machinefy,  a  boiler,  which  exploded  on 
November  21,  1919,  Instantly  kiUing  Farrin. 
The  plaintiff  asserts  that  at  the  time  of  the 
accident  the  relationship  of  employer  and 
employee  existed  between  the  owners  and 
operators  of  the  sawmill  and  Jesse  G.  Farrin, 
her  husband.  Thereafter  plaintiff  filed  her 
dalm  under  the  provisions  of  the  Workmen's 
Compensation  Act  for  compensation  tor  her- 
self as  widow,  and  tor  her  dependent  in- 
fant child. 

This  case  has  hinged  to  a  great  extent  up- 
on the  testimony  of  Edgar  O.  Parmele,  one 
of  tbe  alleged  employera  Tbe  Investigator 
for  the  Commission,  in  his  report  bearing 
date  November  8,  1920,  said,  la  r^ation  to 
Parmele : 

"I  am  not  highly  impressed  with  bis  sincerity 
or  his  sense  of  justice  to  'the  other  fellow* 
when  his  own  interests  are  at  stake." 

He  also  wrote  that: 

"Mr.  Parmele  stated  in  the  course  of  oar  talk 
that  they  had  sawed  logs  for  other  parties  prior 
to  the  time  of  the  explosion,  and  where  they 
furnished  all  the  labor  and  did  all  the  work  in 
connection  with  the  sawing  they  charged  $8 
per  thousand  feet." 

The  following  Is  an  excerpt  from  a  report 
of  the  investigator  dated  at  Toledo,  Or., 
November  6,  1920: 

"In  view  of  the  fact  that  Parmeles  charged  $8 
per  thousand  when  they  did  all  the  work  of 
sawing  and  handling  the  lumber  themselves, 
and  $6  per  thousand  under  the  arrangement 
with  Farrin,  it  might  be  considered  that  they 
were  paying  him  $2  per  thousand  for  his  labor. 
Parmele  being  the  owner  of  the  mill,  Farrin 
could  not  have  worked  there  without  their 
consent." 

As  the  result  of  an  Investigation  conducted 
by  the  Commission,  it  found: 

"That  Q.  S.  Parmele  &  Son  owned  a  small 
sawmill  near  Taft,  Or.,  and  made  a  practice  of 
sawing  logs  in  small  lots  for  various  residents 
of  that  community. 

"That  Jesse  G.  Farrin,  with  the  approval  of 
Parmele  &  Son,  arranged  with  one  Alinger,  who 
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also  desired  to  have  some  logs  cut  into  lumber, 
to  ezcttange  labor  with  him,  under  which  ar- 
rangement both  Farrin  and  Alinger  were  to 
work  in  the  mill  while  Alinger's  logs  were  being 
cnt  and  while  Farrin's  logs  were  being  cut 
*    *    • 

"That  the  relationship  of  employer  and  em- 
ployee under  the  proyisions  of  the  Workmen's 
Compensation  Law  did  not  exist  between 
Parmele  &  Son  and  Jesse  O.  Farrin  at  the  time 
of  the  explosion  of  said  boiler." 

Tlie  claim  was  rejected  by  the  Commission. 
Claimant  thereupon  appealed  to  the  circuit 
court  of  the  state  of  Oregon  in  and  for 
Multnomah  county.  Trial  was  had,  at  which 
the  following  testimony  was  adduced : 

Viroqua  Farrin  testified  that  her  husband 
started  to  work  in  the  sawmill  on  the  morn- 
ing of  November  20,  1919;  that  he  worked 
that  day,  went  back  to  work  on  the  morning 
of  the  next  day,  and  worked  until  the  ex- 
plosion occurred;  that  about  4  o'clock  she 
was  told  of  the  accident  wherein  be  was 
killed,  which  had  happened  about  2  or  3 
o'clock  that  afternoon. 

Edgar  C.  Parmele  testified: 

"Q.  Had  you  rejected  the  Compensation  Act 
at  the  time?    A.  No,  sir.    •    •    • 

"Q.  When  did  the  mill  start  up?  A  On  the 
20th   day   of  November,   1919.    •    •    • 

"Q.  Did  he  (Farrin)  have  anything  to  do 
with  the  operation  of  the  mill?  A.  Well,  he 
trimmed  bis  lumber  oS  with  a  slab  saw,  and  I 
think  he  helped  pull  the  cable  up  a  few  times  to 
tie  on  the  logs.    ♦    ♦    • 

"Q.  And  who  took  care  of  the  saw?  A.  My 
brother. 

"Q.  Who   run   the   engine?     A  My  father. 

"Q.  How  many  men  were  handling  the  op- 
eration of  the  logs  from  the  river  to  the  saw 
and  past  the  saw?  A.  Well,  there  would  be 
three  with  Farrin  helping  pulling  the  cable. 

"Q.  Farrin  was  helping  to  do  that  every  time 
they  pulled  the  logs  out?    A.  Yes,  sir.    •    •    • 

"A  Juror:  How  many  different  things  did 
you  see  this  Mr.  Farrin  perform  on  the  day  you 
were  at  the  mill?  •  •  ♦  A.  The  first  thing 
would  be  to  help  pull  the  lines  down  to  the 
river  and  pull  the  log  out  of  the  river.    •    •    • 

"Q.  Then,  after  the  log  was  through  with 
the  saw,  through  the  large  saw  off  the  car- 
riage, they  would  turn  it  over  to  him  to  do  as 
he   pleased?     A.  Yes,    sir.    •    *    • 

"Q.  Mr.  Parmele,  who  was  in  charge  of  the 
operations  there  at  this  mill?  A.  Of  course  it 
is  customary  for  the  head  sawyer  to  operate  it. 

"Q.  And  who  was  the  head  sawyer?  A.  My 
brother, 

"Q.  He  was  in  charge  of  the  operations  there 
at  that  time?     A.  Yes.    •    •    • 

"Q.  The  day  before  the  explosion  Mr.  Far- 
tin  worked  there,  as  I  understand  it,  all  day? 
A.  Yes,  sir. 

"Q.  And  you  worked  there  all  day?  A.  Yes, 
■ir. 

"Q.  What  was  the  agreement  as  to  how 
long  Mr.  Farrin  should  work  there?  A.  Of 
course  he  was  to  work  until  his  lumber  was 
ont    •    •    • 

"Q.  I  ask  yon  whether  at  the  time  of  the 


explosion  they  had  finished  getting  the  lumber 
out.     A.  No,  sir.    •    •  ■  • 

"Q.  There  was  stffl  some  to  cut?  A  Yes, 
air.    •    «    • 

"Q.  Do  you  know  what  act  they  had  been 
engaged  in  just  before  the  explosion?  Did  you 
see  from  the  condition  of  the  log  and  the 
cable  what  they  had  been  undertaking  to  do 
jnst  before  the  explosion?  A.  The  cable  was 
on  the  log  and  the  log  headed  in  the  chute. 

•  •    • 

"Q.  You  said  the  log  was  halfway  up  the 
chute?     A  No,    just    headed    in    the    chute. 

•  •    • 

"Q.  Had  the  cable  been  fastened  onto  it?  A 
f  es,  sir." 

Cross-examination : 

"Q.  Whose  lumber  had  yon  been  sawing  jnst 
prior  to  that?  A  Langer's  logs  I  believe;  but 
they  had  put  the  cable  on  one  of  Farrin's  logs. 

•  *  •  Langer  and  Farrin  each  had  logs,  and 
they  had  just  finished  one  of  Langer's  logs  and 
pat  the  cable  on  one  of  Farrin's.  •  *  • 
Along  in  the  early  part  of  the  summer,  I  think, 
he  (Farrin)  came  to  us  and  wanted  to  know 
if  he  would  bring  some  logs  if  we  would  saw 
them  for  him,  and  I  told  him  that  we  would 
but  he  would  have  to  be  'there  and  take  the 
lumber  as  it  came  from  the  big  saws.  The 
reason  for  this  was  the  men  were  saying  we 
were  giving  them  lumber  that  didn't  come  out 
of  their  logs.  »  •  •  We  said  we  would  be 
short  of  help  and  wanted  to  know  if  he  could 
not  bring  another  man  with  Iiim  and  he  said 
he  would  try.    He  didn't  get  him.    •    ♦    •  " 

Redirect  examination: 

"Q.  Mr.  Farrin  did  other  work  in  the  null 
besides  just  taking  the  lumber  away  from  the 
saw?  A.  Helped  pull  the  cable  down;  yes,  sir; 
and  cnt  the  slabs  and  trimmed  his  lumber. 

"Q.  Worked  around  the  mill  in  general?  A. 
Yes.    •    •    » 

"A  Juror:  How  long  does  it  take  to  cnt  a 
thousand?  A.  If  the  mill  was  running  like  it 
ought  to,  we  would  cut  on  an  average  of 
about  6,000  feet  a  day.  •  ♦  •  The  mill  had 
been  standing  still,  and  we  bad  lots  of  belt 
trouble,  etc.    We  didn't  get  much  done. 

"The  Court:  The  only  people  you  had  work 
in  there  outside  of  Mr.  Farrin  and  Mr.  Langer 
were  your  father  and  your  brother?  A.  And 
my  mother  was  there. 

"Q.  She  did  not  do  any  part  of  the  operating 
there  of  the  mill,  did  she?  A.  She  helped  my 
father  fire.    •    •    ♦ 

"Q.  Now,  supposing  Mr.  Langer  and  Mr. 
Farrin  had  not  been  there,  would  the  opera- 
tion of  cutting  this  lumber  as  you  had  un- 
dertaken it  been  carried  on?    A.  No,  sir. 

"Q.  It  required  those  two  men,  or  at  least 
one  of  them,  there  to  perform  that  operation? 
A.  Yes,  sir.    •    •    • 

"Q.  He  (Farrin)  had  been  down  to  attach  the 
dogs  to  the  logs?    A  Yes,  sir.    •    •    ♦ 

"Q.  "As  a  matter  of  fact,  the  day  yon  worked 
there,  Mr.  Farrin  did  other  work  besides  taking 
away  the  lumber  out  in  the  creek?  A.  Yes. 
*    •    * 

"Q.  To  work  around  various  places  in,  the 
mill,  and  on  the  day  you  were  gone  of  course 
yon  don't  know  where  he  worked,  but  there 
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was  nobody  else  to  do  the  carriage  work,  was 
there?    A.  No,  sir. 

"Q.  And  be  arrived  there  in  the  morning 
when  the  mill  started  up  on  the  day  you  start- 
ed, didn't  he?    A.  Xea,  sir. 

"Q.  He  was  ready  for  work  when  the  mill 
started?    A.  Yes,  sir. 

"Q.  And  he  stayed  with  it  until  the  mill 
shut  down  that  night?     A.  Yes,  sir.    ♦    •    ♦ 

"The  Court:  Just  what  was  the  conversation 
that  you  had  with  Mr.  Farrin  on  the  19th  con- 
cerning the  matter  of  being  short-handed  and 
needing  help?  A.  Well,  about  the  time  he 
started  away,  why  we  said  that  there  were  not 
many  of  as,  and  we  needed  more  help;  asked 
him  if  he  couldn't  bring  another  man  with  him, 
and  he  said  he  would  try,  but  he  didn't  get 
any  man.     He  came  alone.    •    •    ♦ 

"Q.  Who  would  this  other  man  be  helping  if 
he  got  one?  A.  I  don't  know  just  where  we 
would  have  him  work,  •  *  •  but  I  sup- 
pose we  would  pay  him. 

"Q.  What  did  you  have  in  mind  that  the  oth- 
er man  would  do  that  he  would  bring?  A. 
Well,  there  was  lots  of  things  a  fellow  could  do 
around  the  mill. 

"Q.  Such  as  pulling  the  cable  on  the  logs? 
A.  Yes;   something  of  the  sort. 

"Q.  And  assisting  in  getting  a  log  on  in 
front  of  the  saw,  on  the  saw  table?  A.  Any- 
thing of  that  nature. 

"Q.  You  really  required  some  one  to  render 
the  service  that  Mr.  Farrin  was  rendering  the 
day  before?    A.  Yes,  sir. 

"Q.  And  on  the  next  day  you  not  only  re- 
quired that  same  service,  but  yon  required  the 
service  you  had  been  rendering  the  day  previ- 
ously? A.  Well,  of  course,  when  I  was  there 
I  helped  put  the  log  on  the  carriage. 

"Q.  I  know,  but  when  you  were  gone  the 
next  day.  A.  When  I  was  gone  the  next  day, 
of  course  there  was  no  one  to  help.  My  broth- 
er would  have  had  to  do  it  all  if  Mr.  Farfin 
had  not  volunteered.    *    •    ♦ 

"A  .Turor:  Did  yon  intend  to  employ  a  man 
that  Mr.  Farrin  wouia  bring  as  your  employee 
to  do  some  job,  perhaps  bring  the  logs  out  of 
the  water,  or  what  not?  •  ♦  •  Was  that 
your  intention  when  you  asked  him  for  an  ex- 
tra man?    A.  I  think  so;  yes,  sir. 

"Q.  You  would  employ  that  man?  A.  Yes, 
sir. 

"The  Court:  Did  the  fact  that  Mr.  Farrin 
was  around  there  have  anything  to  do  with 
your  doing  the  work  for  $6  instead  of  $8? 
A.  Of  course,  we  would  have  had  to  pile  the 
lumber;  of  course  it  was  more  work  than  with- 
out his  help." 

A  verdict  was  returned  for  the  plalnttft, 
together  with  a  special  verdict  In  which  the 

jury  found  that — 

"At  the  time  of  his  death  Jesse  G.  Farrin, 
the  deceased,  was  an  employee  of  Parmele  & 
Sons." 

Among  the  flndinga  of  the  court,  we  set 
out  the  following: 

"  •  *  *  And  the  evidence  and  the  verdicts 
of  the  jury  being  now  before  the  court,  and 
all  tfie  evidence  adduced  at  the  trial  of  said 
action  being  before  the  court,  and  based  upon 
the  files,  records,  evidence  and  findings  herein, 


all  of  which  are  hereby  referred  to  and  made 
a  part  hereof,  this  court  does  make  the  follow- 
ing findings,  to  wit: 

"  •  •  ♦  That  said  deceased,  Jesse  Farrin, 
on  the  20th  day  of  November,  1919,  started  to 
work  in  the  sawmill  near  Taft,  Or.,  owned  and 
operated  by  Parmele  it  Sons,  and  continued 
to  work  in  and  about  said  sawmill  until  about 
2  o'dock  p.  m.  of  November  21,  1919,  at  which 
time  the  boiler  located  in  said  mill  exploded, 
causing  the  instant  death  of  said  deceased,  Jesse 
Farrin;  that  at  the  time  of  said  explosion,  and 
at  the  time  of  his  said  death,  Jesse  Farrin  was 
an  employee  of  Said  Parmele  &  Sons,  and  was 
engaged  in  hazardous  employment  and  lost  his 
life  while  in  the  course  of  his  employment  and 
while  performing  his  duties  as  a  workman  and 
employee." 

Thereafter,  on  the  7th  day  of  July,  1921, 
the  court  rendered  Judgment  in  favor  of  the 
plaintiff  and  against  the  defendant,  from 
which  the  Oommisslcm  appeals,  assigning 
error  ot  the  court  In  overruling  defendant's 
motion  for  nonsuit' 

James  West,  Asst.  Atty.  Gen.  (I.  H.  Van 
Winkle,  Atty.  Gen.,  on  the  brief),  for  appel- 
lant 

F.  S.  Senn,  of  Portland  (Senn,  Bkwall  & 
Recken,  of  Portland,  on  the  brief),  for  re- 
spondent 

BROWN,  J.  (after  stating  the  facts  as 
above).  The  Workmen's  Compensation  Act  of 
Oregon  provides  that: 

"  ♦  ♦  •  The  term  'employer,'  used  in  this 
act  shall  be  taken  to  mean  any  person,  firm  or 
corporation,  including  receiver,  administrator, 
executor  or  trustee,  that  shall  contract  for  and 
secure  the  right  to  direct  and  control  the  serv- 
ices of  any  person,  and  the  term  'workman' 
shall  be  taken  to  mean  any  person,  male  or 
female,  who  shall  engage  to  farniah  bis  or  her 
services  subject  to  the  direction  or  control  of 
an  employer.    •    •    •"     Section  6619,  Or.  L. 

"The  hazardous  occupations  to  which  this 
act  is  applicable  are  as  follows: 

"(a)  Factories,  mills  and  workshops  where 
power-driven  machinery  is  used.    •    •    ♦  •• 

Section  6617,  Or.  h. 

"  'Mill'  means  any  plant  •  •  •  or  place 
where  machinery  is  used.  •  •  •  ••  Section 
6819,  Or.  L. 

The  litigation  between  the  parties  involves 
the  single  question  submitted  to  the  jury: 

"Was  Jesse  G.  Farrin,  the  deceased,  an  em- 
ployee of  Parmele  &  Sons?" 

This  case  is  not  tried  here  anew  upon  the 
transcript  and  the  evidence  accompanying  It. 
The  record  shows  that  the  Commission  decid- 
ed that  Farrin  was  not  an  employee  of  Par- 
mele &  Sons  at  the  time  of  the  accident  in 
which  he  was  killed,  but  upon  appeal  to  the 
circuit  court  a  jury,  after  hearing  the  evi- 
dence, and  being  fully  advised  as  to  the  law 
governing  the  question  submitted  to  it  for  do 
termination,  unanimously  foand  that  FarrL 
was  sacb  employee.    It  Is  not  for  us  to  detei 
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mine  whether  the  worthy  gentlemen  who  com- 
pose the  State  Industrial  Accident  Ck>mmla- 
Blon  decided  that  question  correctly  or  other- 
wise. The  question  before  us  is  not  whether 
Farrln  was  an  employee  of  Parmele  &  Sons. 
The  sole  Inquiry  for  ns  to  answer  Is:  "Was 
there  some  competent  evidence  addnced  at 
the  trial  upon  the  part  of  the  plaintiff,  how- 
ever slight,  to  sustain  the  verdict  of  the  jury 
finding  that  Farrln  was  an  employee  of  Par- 
mele &  Sons,  the  owners  and  operators  of  the 
sawmill?" 

t1]  The  practice  governing  the  granting  of 
nonsuits  and  directed  verdicts  is  definitely 
settled  In  this  state.  Ffom  the  many  opin- 
ions upon  this  subject  running  through  our 
Reports,  we  quote  the  following  excerpts: 

"A  case  should  be  submitted  to  the  jury, 
unless  there  is  an  entire  lack  of  evidence  tend- 
ing to  maintain  the  issues  on  behalf  of  the 
plaintiff."    Tipphi  v.  Ward,  6  Or.  450,  403. 

"The  rule  on  this  subject,  as  laid  down  by 
the  court  at  the  present  term,  is,  that  a  cause 
should  be  submitted  to  the  jury,  unless  there 
is  an  entire  lack  of  evidence  to  establish  the 
issues  on  the  part  of  the  plaintiff."  South- 
well V.  Beezley,  B  Or.  458,  460. 

"It  would  have  to  be  a  case  where  there 
was  a  total  failure  of  proof  of  some  material 
allegation  of  the  complaint."  Grant  v.  Baker, 
12  Or.  329,  331,  7  Pac.  318,  320. 

"The  principle  has  often  been  declared  that 
where  the  right  determination  of  the  cause 
depends  upon  the  effect  or  weight  to  be  given 
to  the  evidence,  it  is  for  the  consideration  of 
the  jury  under  proper  instructions  from  the 
court  as  to  the  law,  and  that  a  case  should  not 
be  taken  from  the  jury  unless  the  evidence 
at  the  trial,  and  all  reasonable  inferences  of 
which  it  is  susceptible,  are  insufficient  to  sup- 
port a  verdict  for  the  plaintiff.  Phoenix  Ins. 
Co.  V.  Doster.  106  U.  S.  30;  Randall  v.  R.  R. 
Co.,  109  U.  S.  478."  Anderson  v.  North  Pac. 
Lbr.  Co.,  21  Or.  281,  287,  28  Pac.  6,  7. 

"In  passing  upon  this  question  we  only  ex- 
amine the  record  far  enough  to  ascertain 
whether  or  not  there  was  some  evidence  on 
each  material  issue.  We  do  not  assume  to 
weigh  such  evidence  or  to  determine  its  suffi- 
ciency, but  only  that  there  was  some  evidence 
before  the  jury  upon  which  they  might  find 
a  verdict  if  they  believed  the  witnesses."  Salo- 
mon V.  Cress.  22  Or.  177,  178,  29  Pac.  439. 

"It  appearing  from  an  examination  of  the 
record  in  this  case,  that  there  was  some  evi- 
dence on  the  part  of  plaintiff,  however  slight, 
to  sustain  the  verdict,  held,  that  it  was  not 
error  in  the  court  below  to  deny  the  motion  of 
defendant  for  a  nonsuit."  Ryberg  v.  Portland 
Cable  Ry.  Co.  (Syl.),  22  Or.  224,  29  Pac.  614. 

"Whenever  a  motion  for  nonsuit  is  made, 
every  intendment,  and  every  fair  and  legiti- 
mate inference  which  can  arise  from  the  evi- 
dence, must  be  made  in  favor  of  the  plaintiff. 
•    •    • 

"  'The  question  of  the  admissibility  of  the 
evidence  is  one  with  which,  in  determining  the 
point  now  under  consideration,  we  have  nothing 
to  do,'  but  'assuming  that  the  evidence  was 
admissible  for  the  purpose  of  affecting  the  de- 
fendant, was  it  of  such  weight  that  a  jury 
might  legally  and  properly  infer  from  it  that 


the  plaintiff  had  "lost  any  property  of  definite 
value?' '  Before  a  court  is  authorized  to  grant 
a  nonsuit  for  insufficiency  of  evidence,  it  must 
appear  that,  admitting  the  testimony  of  the 
plaintiff  to  be  true,  and  giving  him  the  benefit 
of  every  Inference  that  is  fairly  deducible  from 
it,  the  plaintiff  has  still  failed  to  support  his 
action.  In  fact,  it  is  enough  if  the  evidence 
offered  tends  to  show  facts  sufficient  to  sus- 
tain the  action,  though  remotely."  Herbert  v. 
Dufur,  23  Or.  462,  466,  467,  32  Pac.  302,  303. 
To  similar  effect,  see  Wallace  v.  Ry.  Co.,  26 
Or.  174,  176,  37  Pac.  477,  25  L.  R.  A.  663. 

"A  motion  for  a  nonsuit  is  in  the  nature  of  a 
demurrer  to  the  evidence;  it  admits  not  only 
all  that  the  evidence  proves,  but  aU  that  it 
tends  to  prove."  Brown  v.  Ore.  Lbr.  Co.,  24 
Or.  316,  317,  33  Pac.  557. 

"The  doctrine  now  established  by  precedents 
has  come  to  this:  The  court  is  the  exclusive 
judge  of  the  competency  of  evidence  offered  to 
prove  a  fact  under  the  issues.  If  competent, 
and  its  tendency,  however  slight,  is  to  prove 
such  fact,  the  jury  ought  to  have  it,  as  they 
are  the  exclusive  judges  of  its  sufficiency." 
Vanbebber  v.  Plunkett,  26  Or.  562,  564,  565,  38 
Pac.  707,  708  (27  L.  R.  A.  811). 

"That  there  was  no  direct  evidence  of  the 
explicit  fact  of  firing  the  goods,  implicating  the 
proprietors,  none  can  gainsay;  but  the  question 
here  is  whether  there  was  any  evidence,  direct 
or  circumstantial,  sufficient  to  go  to  the  jury, 
from  which  they  could  fairly  infer  the  fact  at 
issue.  If  so,  the  question  was  for  the  jury, 
and  the  court  could  not  invade  its  province  by 
directing  them  to  bring  in  a  certain  kind  of  ver- 
dict. •  •  •  It  is  not  for  us  to  say  what  we 
would  have  done' if  we  had  been  sitting  as  ju- 
rors, but  to  determine  whether  there  was  any 
evidence  competent  to  go  to  the  jury  and  from 
which  the  jury  might  have  drawn  the  inference 
evidenced  by  their  verdict.  Mr.  Justice  Woods, 
in  Bayly  v.  London  Ins.  Co.,  2  Fed.  Cas.  1087, 
♦  •  •  says:  "Even  were  I  convinced  that  the 
proof  sustained  the  charge,  it  would  not  be  my 
province  to  set  aside  the  verdict  of  the  jury 
because  I  disagreed  with  them.'"  First  Nat. 
Bank  v.  Fire  Association,  33  Or.  172,  187,  53 
Pac.  8,  13.  To  like  effect  see  Barr  ▼.  Rader, 
33  Or.  375,  376,  54  Pac.  210. 

"The  rule  is  well  settled  in  this  state  that  if 
there  be  any  evidence,  however  slight,  fairly 
susceptible  of  an  inference  or  presumption 
tending  to  establish  a  material  allegation  of 
the  complaint,  it  is  the  duty  of  the  court  to 
deny  the  motion  for  a  judgment  of  nonsuit,  and 
submit  the  question  involved  to  the  jury  for 
determination."  Perkins  v.  McCulIough,  36  Or. 
146-148,  59  Pao.  182. 

"If  there  is  any  competent  evidence  tending 
to  support  the  plaintiff's  case,  he  is  entitled 
to  have  it  go  to  the  jury.  It  is  only  when  there 
is  a  total  absence  i^  testimony  that  the  court 
can  take  the  case  from  the  jury."  Morgan's 
Estate,  46  Or.  233,  242,  78  Pac.  1029,  1030. 

"And  if  the  evidence  tends  to  show  facts 
which  will  sustain  the  action,  though  remote, 
the  motion  for  nonsuit  should  not  be  sus- 
tained." Putnam  v.  Stalker,  60  Or.  210,  91 
Pao.  363. 

"The  rule  is  that  if  two  inferences  may  be 
legitimately  drawn  from  the  facts  in  evidence, 
one  favorable,  and  the  other  unfavorable,  to 
the  defendant,  a  question  is  presented  which 
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calls  for  tli«  opinion  of  the  jdit<"  Oalvin  t. 
Brown  &  McCabe,  63  Or.  598,  101  Pac.  671, 18 
Ann.   Gas.  188. 

"On  a  motion  for  nonsait  every  intendment 
and  every  fair  and  legitimate  inference  which 
can  arise  from  the  evidence  most  be  made  in 
favor  of  plaintiff."  Harrison  v.  Blrrell,  S8  Or. 
410,  422,  115  Pac  141,  146. 

"Upon  a  motion  for  a  nonsuit,  every  intend- 
ment and  every  reasonable  inference  must  be 
.  made  in  favor  of  plaintiff,  and  the  court  must 
assume  those  facts  as  true  which  the  jury  can 
fairly  find  from  the  evidence."  Thienes  ▼. 
Francis,  69  Or.  165,  170,  138  Pac.  490,  402. 

"In  the  consideration  of  a  motion  for  a  non- 
suit all  of  the  testimony  on  the  part  of  plain- 
tiff is  to  be  regarded  as  true,  together  with 
every  intendment  and  reasonable  inference 
which  can  arise  therefrom.  Considering  the 
Rame  in  this  manner,  if  a  difference  of  opinion 
may  exist  as  to  the  conclnsions  of  fact  which 
may  be  drawn  from  the  evidence,  the  case 
should  be  submitted  to  the  jury  to  pass  upon 
the  issues."  Watts  v.  Spokane  P.  &  S.  By. 
Co.,  88  Or.  192,  196,  171  Pac  901,  902. 

"A  motion  for  nonsuit  is  a  demurrer  to  the 
evidence  and  admits  the  truth  of  the  evidence 
and  every  reasonable  inference  of  fact  which 
the  jury  may  infer  from  it,  and,  if  different 
conclusions  can  be  drawn  from  the  facts,  the 
("ase  should  be  left  with  the  jury."  Herrick  v. 
Bnraee,  96  Or.  357,  371,  190  Pac  141,  145. 

"In  considering  this  motion,  every  reasonable 
intendment  and  every  fair  and  legitimate  infer- 
ence which  can  arise  from  the  evidence  mast 
be  made  in  favor  of  the  plaintiffs.  It  is  ele- 
mentary law  in  this  state,  that  in  passing  upon 
defendant's  motion  for  •  directed  verdict  all 
competent  evidence  in  the  record  was  entitled 
to  consideration  by  the  court  in  the  light  most 
favorable  to  the  plaintiffs.  If  there  was  suf- 
ficient competent  evidence  given  at  the  trial  to 
make  a  prima  fade  showing,  the  court  was  re- 
quired to  deny  the  motion."  Collins  v.  TTnited 
Brokers  Co..  90  Or.  656,  659,  660,  194  Pac 
458,  459. 

[2]  The  Worknien'a  Compensation  Law  has 
not  enlariered  the  power  of  the  conrts  on  ap- 
peal.   It  says  that: 

"In  case  of  any  trial  of  fact  by  a  jury,  the 
court  shall  be  bound  by  the  decision  of  the 
jury  as  to  the  question  of  fact  submitted  to  it." 
Section  6637,  Or.  K 

Grant  v.  State  Industrial  Ace.  Com.  (Or.) 
201  Pac.  4.% ;  Stark  v.  State  Industrial  Ace. 
C!oin.  (Or.)  204  Pac.  151, 

A  compilation  of  many  judicial  utterances 
by  eminent  Jurists  concerning  the  high  value 
to  be  placed  upon  a  fact  found  by  a  jury  is 
set  down  in  1  Moore  on  Facts,  at  section  20. 
We  quote  therefrom  the  following: 

"Judge  Cooley  *  •  •  said:  The  Jurors, 
and  they  alone,  are  to  judge  of  the  facts  and 
weigh  the  evidence.  The  law  has  established 
this  tribunal  because  it  is  believed  that,  from 
its  numbers,  the  mode  of  their  selection,  and  the 
fact  that  the  jurors  come  from  all  classes  of 
society,  they  are  better  calculated  to  jodge 
motives,  weigh  probabilities  and  take  what  may 
be  called  a  common-sense  view  of  a  set  of  dr- 
eamstances  involving  both  act  and  intent  than 


any  single  man,  however  pure,  wise,  and  emi* 
nent  he  may  be.' "  People  v.  Garbott,  17  Mich. 
9,  97  Am.  Dec  162;  Moore  on  FacU. 

"  The  jury,  from  their  experience  and  knowl- 
edge of  the  common  concerns  of  life,  are  pre- 
sumed to  be  the  best  triers  of  fact,'  said  Judge 
Scott  of  the  Missouri  Supreme  Court.  They 
take  with  them  into  the  jury  box  their  experi- 
ence in  life,  which  has  enabled  them  to  form 
the  rales  by  which  they  win  ascertain  the 
weight  to  be  given  to  the  evidence  of  any  one 
who  speaks  in  their  sight  and  hearing,  having 
due  consideration  of  the  drcumstances  by 
which  he  is  surrounded.' "  State  v.  Schoen- 
wald,  3i  Mo.  147,  155. 

"  'Without  discussing  the  relative  merits  of  a 
fixed  tribunal  for  the  trial  of  facts,  and  the 
trial  by  jury,'  said  Judge  Pearson  of  the  North 
Carolina  Supreme  Court,  'sa£Sce  it  that  tha 
common  law  prefers  the  latter,  and  considers 
it  safer,  in  the  investigation  of  facts,  to  depend 
upon  the  good  sense  of  a  Jnty,  than  npon  the 
knowledge  of  a  judge;'  for  the  reason  that 
juries  take  a  common-sense  view  of  every  ques- 
tion, according  to  its  peculiar  drcumstances, 
whereas  a  judge  generalizes  and  reduces  every- 
thing to  an  artifidal  system  formed  by  study.' " 
State  V.  Williams,  2  Jones  L.  (47  N.  Car.) 
257,  26©. 

"Mr.  Justice  Miller  said:  In  my  experience 
in  the  conference  room  of  the  Supreme  Court 
of  the  United  States,  which  consists  of  nine 
judges,  I  have  been  surprised  to  find  how  readily 
those  judges  come  to  an  agreement  npon  ques- 
tions of  law,  and  how  often  they  disagree  in 
regard  to  questions  of  fact,  which  apparently 
are  as  dear  as  the  law."*  1  Moore  on  Facts, 
|1». 

[3]  The  outstanding  points  established  by 
the  proofs  are  that  Farrin,  the  deceased,  was 
engaged  In  a  hazardous  occupation  at  the 
time  of  the  fatal  accident;  that  the  sawmill 
where  he  worked  was  the  property  of  Par- 
mele  &  Sons,  situate  upon  their  lands,  and 
was  operated  by  them;  that  in  Its  operation 
the  mill  required  a  crew  of  four  men;  that 
Farrin  was  one  of  that  crew;  that  Farmele 
&  Sons  were  operating  the  mill  on  the  20th 
and  21st  of  November,  1919;  that  that  saw- 
mill, on  the  days  mentioned,  was  within  the 
terms  of  the  Workmen's  Compensation  Act; 
that  the  scope  of  Farrln's  employment  about 
the  mill  began  at  the  mlllpond,  whence  the 
logs  were  conveyed  to  the  saw,  and  that  he 
followed  the  logs  In  their  course  until  they 
were  cut  into  lumber ;  that  he  then  conveyed 
the  lumber  to  the  trimmer,  and  from  the 
trimmer  to  the  planer.  Farrin  was  a  work- 
man, assisting,  with  his  toll.  In  the  manufac- 
ture of  a  finished  product.  There  is  some  ev- 
idence tending  to  show  that  when  he  was 
killed  he  was  under  the  complete  control  of 
the  owners  of  the  mill.  Not  only  was  that 
sawmill  tinder  the  provisions  of  the  Work- 
men's Compensation  Law,  but  the  workmen 
engaged  tat  that  mill  were  also  within  the 
protection  of  the  Act.  Under  our  Ck>mpensa- 
tlon  Law,  the  fact  that  there  were  but  a  few 
workmen,  or  that  they  were  employed  for  a 
short  time  only,  or  that  a  amall  amount  of 
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lumber  was  cot  each  day,  In  no  way  affects 
the  aH>Ilcatlon  of  tbe  law  to  the  case  In 
hand. 

The  record  before  us  shows  that  Farrln 
was  instantly  killed  as  a  result  of  the  explo- 
sion, which  threw  Um  a  great  distance,  In- 
flicting wounds  upon  his  face  from  flying 
fragments  of  metal.  He  was  last  seen  alive 
Just  prior  to  the  explosion,  at  the  logging 
chute,  which  Is  situate  a  short  distance  from 
the  boiler.  Based  upon  all  the  surrounding 
.circumstances,  the  reasonable  inference  con- 
cerning his  immediate  occupation  and  where- 
abouts at  the  time  of  the  explosion  is  that  be 
was  employed  at  the  chute  in  assisting  in 
the  transportation  of  a  sawlog  from  the  pond 
to  the  saw.  This  conclusion  is  reached  by 
an  application  of  direct  and  circumstantial 
evidence  admitted  into  the  record. 

Appellant  asserts  in  its  brief  that: 

"The  plaintiff  attempted  to  show  that  de- 
ceased was  working  at  the  sawmill,  and  that 
while  he  was  so  working  the  boiler  exploded, 
and  he  was  killed.  With  that  much  evidence, 
and  no  more,  a  contract  of  employment  could 
be  implied.  It  was  only  on  cross-examination 
that  it  was  disclosed  that  deceased  had  con- 
tracted with  Parmelc  &  Sons  whereby  said 
firm  was  to  saw  deceased's  logs  for  |6  per 
thousand  feet,  deceased  to  receive  his  lumber 
on  the  sorting  table  as  it  came  from  the  saw, 
he  to  sort  it  and  pile  it  in  accordance  with 
his  own  desires." 

All  the  evidence  admitted  into  the  record 
made  a  case  entitling  Its  submission  to  the 
jury.  We  cannot  agree  with  appellant  that 
the  defendant's  cross-examination  destroyed 
plalntiiTs  prima  fade  case.  The  Jury  decid- 
ed against  defendant's  contention,  and  the 
verdict  was  based  upon  competent  evidence 
of  some  weight. 

[4]  The  Commission,  through  It^  counsel, 
asserted  that  Farrln — 

"having  been  engaged  in  work  Incidental  to 
farming,  cannot  be  held  to  be  under  the  Com- 
pensation Act,  in  the  absence  of  evidence  that 
Parmele  &  Sons  had  made  application  to  op- 
erate under  the  provisions  of  the  act." 

Section  6618,  Or.  I*,  enacts  that: 

"Farming  and  all  work  incidental  thereto  ex- 
cept the  construction  of  dwelling  houses,  hop 
dryers,  fruit  dryers,  stock  and  hay  barns,  are 
Donhazardons  occupations  and  are  subject  to 
the  provisions  of  this  act  only  through  compli- 
ance  with   section  6636." 

Section  6619  reads,  in  part,  as  follows: 

"  'Farming'  means  the  cultivating  of  land, 
dairying,  horticultural  or  vitacultural  labor, 
stock  or  poultry  raising,  and  operations  inci- 
dental thereto;  also,  when  incidental  thereto, 
threshing,  clover  hulling,  hay  baling,  ensilage 
cutting,  land  clearing  with  or  without  blasting, 
wood  sawing,  wood  cutting,  operation  of  trac- 
tors, fruit  dryers,  feedmills  and  other  work 
done  with  power-driven  machinery,  whether  or 
BVt  sndi  operations  are  carried  on  by  the  own- 


er of  the  farm  or  commercially,  or  under  con> 
tract." 

We  cannot  follow  counseL  The  operation 
of  the  Parmele  sawmill  was  neither,  farming 
nor  incidental  to  farming.  True,  they  were 
cutting  lumber  for  the  purpose  of  construct- 
ing a  dwelling  house,  but  the  construction  of 
dwelling  bouses  is  subject  to  the  provisions 
of  the  Compensation  Act.  However,  such  is 
not  the  reason  that  Farrln  came  within  the 
terms  of  the  act.  EJvery  workman  employed 
In  a  sawmill  is  engaged  in  a  hazardous  em- 
plojrment,  whether  that  sawmill  is  owned  and 
operated  by  a  farmer  upon  his  farm,  or  by 
some  capitalist  upon  a  city  block.  The  loca- 
tion, the  ownership,  or  the  size  of  the  rolU 
has  not  one  thing  to  do  with  the  matter  of 
his  coming  within  the  provisions  of  the  Work- 
men's Compensation  Law.  The  Workmen's 
Compensation  Law  was  created  for  {he  pro- 
tection of  all  hazardous  occupations  therein 
enumerated,  regardless  of  their  extent,  and 
for  all  workers  in  such  occupations,  however 
brief  their  employment.  If  sawmills  owned 
and  operated  by  farmers  are  to  be  excluded 
from  coming  under  the  act  automatically, 
such  exclusion  must  be  by  legislative  enaict- 
ment,  and  not  by  construction. 

The  complaint  In  the  case  at  bar  must  o* 
necessity  be  largely  established  by  drcum- 
Btantlal  evidence.  One  of  the  owners,  the 
head  sawyer,  who  had  charge  of  the  mill  at 
the  time  of  the  explosion  of  the  boiler,  was 
killed.  A  brother  was  called  as  a  witness  for 
the  plaintiff.  He  likewise  testified  for  the  de- 
fendant. 

[6]  An  assertion  is  made  by  defendant,  In 
substance,  that,  by  reason  of  the  coroner's  re- 
port, the  Commission  was  without  Jurisdic- 
tion to  entertain  the  Farrln  claim,  and  that 
the  Judgment  obtained  on  appeal  therefrom 
to  the  circuit  court  is  verfd  because  of  the  ab- 
sence of  Jurisdiction.  Under  our  Code,  the 
coroner  was  powerless  to  determine  the  sta- 
tus of  F'arrin  as  an  employee.  The  general 
duties  of  a  coroner  are  provided  by  chapter 
7,  tit.  14,  and  his  authority  and  duties  in 
holding  an  inquest  are  set  down  in  chapter 
23,  tit.  18,  Or,  L. 

[t]  Legal  refinements  and  technical  nice- 
ties of  the  law  should  not  be  Invoked  to  wlth- 
.hold  from  a  widow  and  child  that  which  the 
law  awards  them.  Seitber  the  method  of 
paying  a  wage,  nor  the  fact  that  no  pay  roll 
Is  kept.  Is  a  bar  to  compensation. 

"The  Workmen's  Compensation  Acts  should 
be  liberally  construed  so  as  to  attain  the  ac- 
complishment of  their  beneficent  purposes. 
♦  ♦  •  And  doubts  respecting  rights  to  com- 
pensation should  be  resolved  in  favor  of  the 
employee  or  his  dependents."  2  Schneider, 
Workmen's  Compensation,  §  676,  and  notes. 

This  thought  expressed  by  the  Supreme 
Court  of  Indiana  has  frequently  been  sanc- 
tioned: 
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"The  Workmen's  Compensation  Act  songht 
the  correction  of  recognized  errors  and  abuses 
by  introducing  new  regulations  for  the  advance- 
meiit  of  the  public  welfare.  Being  remedial  in 
character,  it  should  be  constrned  with  regard  to 
former  laws  and  the  defects  or  evils  to  be  cor- 
rected and  the  remedy  provided.  It  should  be 
liberally  construed  to  the  end  that  the  purpose 
of  the  Legislature,  by  suppressing  the  mischiefs 
and  advancing  the  remedy,  be  promoted,  even 
to  the  inclusion  of  cases  within  the  reason  al- 
though outside  the  letter  of  the  statute.  3S 
Cyc.  1175."  In  re  Duncan  (Ind.  App.)  127  N. 
E.  289;  2  Schneider,  Worlcmen's  Compensation 
Law,  {  R7ft. 

This  case  Is  a£Briued. 

BURNETT,  0.  J.,  and  BEAN  and  RAND, 
JJ.,  concur. 


(104  Or.  IseO) 

IWANICKI    V.  STATE    INDUSTRIAL  ACC. 
COMMISSION  OF  OREGON. 

(Supreme  Court  of  Oregon.    AprU  18,  1922.) 

1.  Master  and  servant  <S=s>4 19— Industrial  Ac- 
cident Commission's  letter  reciting  proceed- 
ings In  compensation  case  held  not  apiualable 
"decision." 

Where,  after  an  award  by  the  Industrial 
Accident  Commission,  the  claimant's  attorney 
wrote  the  Commission  and  submitted  affidavits 
in  support  of  the  claim  of  further  disability, 
and  in  response  to  the  last  of  his  communica- 
tions the  Commission  wrote  him  reciting  the 
previous  correspondence,  and  stating  that  the 
claim  was  closed,  this  was  merely  a  narrative 
of  past  occurrences,  and  not  an  appealable  de- 
cision under  Or.  L.  $  6637,  as  amended  by  Laws 
1921i  c.  311. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deci- 
sion.] 

2.  Master  and  servant  $=»4I9— Inorease  of 
compensation  requires  application  showing 
change  of  circumstances. 

Or.  L.  {  6632,  subds.  C  and  B,  malcing  the 
jurisdiction  of  the  Industrial  Accident  Commis- 
sion continuing,  and  authorizing  it  to  modify 
and  change  its  former  findings  or  orders,  does 
not  contemplate  that  a  case  shall  be  reopened 
and  a  new  trial  granted  on  the  old  application, 
and  the  claimant,  to  obtain  an  increase  or  re- 
arrangement of  compensation,  must  make  ap- 
plication and  8ho\V  some  change  of  drcnm- 
stance  warranting  the  <^sired  increase. 

3.  Master  and  servant  <@=94I9— Modification  of 
orders,  in  compensation  case  apipealable. 

Under  Or.  L.  SJ  G632,  6637,  a  modification 
or  change  by  the  Industrial  Accident  Commis- 
sion of  its  former  findings  or  orders  is  not 
purely  discretionary  and  beyond  the  right  of 
appeal. 

4.  Master  and  servant  €=9419— Commission's 
"Jurisdiction"  to  decide  fixed  when  right  of 
appeal  is  lost  by  lapse  of  time. 

Under  Or.  L.  {  6632,  subd.  E,  providing 
that  the  "jurisdiction"  of  the  Industrial  Acci- 


dent Commission  shall  be  continuing,  and  that 
it  may  modify  and  change  former  findings  or 
orders,  "jurisdiction"  implies  the  right  to  de- 
cide finally,  and,  when  the  right  of  appeal  is 
lost  by  lapse  of  time,  the  decision  is  fixed,  and 
not  appealable. 

[Ed.  Note.-^For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Juris- 
diction.] 

5.  Master  and  servant  9=>373— Occupational 
disease  not  compensable  as  "accident" 

Under  Or.  L.  {{  6616,  6626,  providing  com-, 
pensation  for  a  personal  injury  by  accident 
caused  by  violent  or  external  means,  codified 
from  Laws  1913,  c.  112,  entitled  "An  act  cre- 
ating the  State  Industrial  Acddent  Commission 
and  providing  an  Industrial  Accident  Fund," 
the  element  of  suddenness  or  precipitancy  is 
essential  to  an  accident,  and  an  occupational 
disease  such  as  lead  poisoning,  caused  by  the 
practice  of  putting  tacks  in  the  mouth  during  a 
period  of  seven  weeks,  is  not  an  accident,  es- 
pecially in  view  of  sections  6632  and  6634,  rel- . 
ative  to  reports-  of  accidents  and  claims  for 
compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  ana  Second  Series,  Accident 
— AccidentaL] 

6.  Master  and  servant  4=>4l8(3)-^bJect!on 
to  ooffiponsation  for  oooopational  disease 
available  at  any  time. 

Under  Or.  L.  f  72,  the  objection  apparent 
on  the  face  of  the  record  in  a  workmen's  com- 
pensation proceeding  that  the  claimant  did  not 
sustain  an  accident,  but  contracted  aa  occu- 
pational disease,  may  be  raised  for  the  first 
time  in  the  Supreme  Court. 

Department  1. 

Appeal  from  Clrcnlt  Court,  Mtiltiiomah 
County;    Robert  Tucker,  Judge. 

Proceeding  under  the  Workmen's  (Compen- 
sation Act  by  Julian  Iwanickl  for  compensa- 
tion for  injuries.  Upon  appeal  from  an  al- 
leged decision  of  the  Commission  refusing  to 
reopen  the  case,  the  circuit  court  remanded 
the  cause,  with  directions  to  fir  compensation 
in  accordance  with  the  jury's  findings,  and 
the  Industrial  Accident  Commission  appeals. 
Reversed. 

James  West,  Asst.  Atty.  Gen.  (I.  H.  Van 
Winkle,  Atty.  (3en.,  on  the  brief),  for  appel- 
lant. 

B.  A.  Green  and  Walter  McGuirk,  both  of 
Portland  (B.  A.  Green  and  MlcGulrk  &  Schnei- 
der, all  of  Portland,  on  the  brief),  tot  re- 
spondent. 

BURNETT,  C.  J.  On  December  21,  1920, 
the  plaintiff  filed  with  the  Industrial  Acci- 
dent Commission  a  workman's  claim  fior  com- 
pensation by  which  it  appears  that  he  was  In 
the  employ  of  the  Pacific  Car  &  Foundry 
Company,  engaged  In  building  cars,  and  that 
be  was  occupied  In  upholstering  for  aevea 
weeks.  He  states  that  the  accident  happened 
while  he  was  working  in  the  erecting  shop; 
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{hat  he  put  nails  in  liis  mouth,  and  that  on 
account  thereof  a  severe  case  of  lead,  poison- 
ing ensued,  resulting  in  obstruction  of  the 
bowels.  The  Commission  at  first  disallowed 
his  claim  entirely,  but  afterwards  reconsider- 
ed its  decision,  made  an  adjustment  of  the 
claim  which  required  correction  in  some  de- 
tail of  calculation,  and  finally,  on  March  18, 
1921,  made  an  allowance  setting  out  the  to- 
tal to  which  he  was  entitled,  deducting  pay- 
ments already  made,  and  stating  that  the 
complainant  "is  entitled  to  receive  the  fur- 
ther payment  of  $25.16  in  full  settlemrat  for 
any  and  all  claims  arising  out  of  sudi  injury 
as  above  listed  on  the  records  of  the  State 
Industrial  Accident  Commission.  The  plain- 
tiff's attorney  on  April  2  addressed  a  letter 
to  the  Commission  advising  it  that  the  claim- 
ant was  then  suffering  from-  lead  poisoning 
neuritis,  and'  was  unable  to  work.  He  dosed 
bis  letter  with  this  language: 

"I  do  not  want  to  file  an  additional  notice  of 
appeal  and  I  believe  the  matter  can  be  adjusted 
amicably  if  we  are  permitted  to  appear  before 
your  commission  some  time  in  the  near  future." 

On  April  6,  1921,  the  Commission  wrote 
the  attorney  acknowledging  receipt  of  bis  let- 
ter of  April  2,  and  saying: 

"As  there  has  been  no  evidence  submitted 
which  would  justify  the  Commission  in  re- 
opening these  cases  we  will  be  unable  to  com- 
ply with  your  request." 

Afterwards,  on  April  20,  the  attorney  filed 
an  affidavit  of  the  claimant  reciting  the  his- 
tory of  the  proceedings,  admitting  compensa- 
tion on  account  of  his  disability  up  to  and  in- 
cluding January  31,  1921;  also  quoting  the 
letter  written  by  the  attorney,  already  men- 
tl(med,  and  asserting  that  the  claimant  is 
still  suffering  from  the  disability.  With  it 
also  was  submitted  a  certificate  of  his  phy- 
riclan  dated  April  16,  1921,  to  the  effect  that 
the  petitioner  had  complained  to  him  about  a 
month  previous  of  pains  in  his  legs  and  shoul- 
ders, had  some  colic,  and  occasionally  a  sort 
of  mental  lapse;  that  the  physician  had  ex- 
amined his  blood;  that  his  nutrition  was 
good;  and  that  almost  all  of  his  symptoms 
were  subjective  except  that  the  plaintiff  Is  a 
little  ataxic,  and  seems  to  be  mentally  irritat- 
ed. Thereafter,  on  May  16,  1921,  the  Com- 
mission, acknowledging  receipt  of  the  attor- 
ney's letter,  stated: 

"Final  action  was  taken  by  the  Commission 
on  these  cases  March  17,  which  was  covered 
by  our  findings  dated  March  18.  The  claims 
will  not  be  reopened." 

On  July  9,  1921,  the  Commission  received 
throu|9i  the  attorney  the  following  affidavit: 

'  "I,  Ralph  S.  Fisher,  being  first  duly  sworn, 
do  depose  and  say  that  I  have  been  in  attend- 
ance as  physician  and  surgeon  upon  Julian 
Iwanicki  since  about  the  middle  of  the  month 
of  November,  1920.  I  found  him  to  be  suf- 
fering from  acute  lead  poisoning,  and  treat- 


ments were  given  accordingly  during  the 
months  of  November,  December,  January,  and 
February.  These  treatments  were  given  at 
intervals  varying  from  two  to  five  days.  Dur- 
ing the  first  part  of  February,  1921,  Julian 
Iwanicki  seemed  to  be  normal.  Later  on,  and 
about  the  1st  of  March,  he  returned  to  me  for 
treatments,  still  suffering  from  acute  lead 
poisoning.  Although  bis  condition  at  this  time 
was  not. as  serious  as  formerly,  he  complained 
of  pains  in  his  legs  and  shoulders  and  consid- 
erable amount  of  colic,  and  occasionally  a  sort 
of  mental  lapse,  whether  from  dizziness  or 
not  I  cannot  say.  Upon  April  14  I  had  his 
blood  examined,  and  attach  herewith  the  find- 
ings, which  were  negative.  I  also  found  the 
urine  to  be  negative.  He  claimed  to  be  unable 
to  work.  His  nutrition  was  good,  and  most  all 
symptoms  were  subjective.  At  all  times  subse- 
quent to  about  the  1st  of  March  he  has  report- 
ed to  me  and  received  treatments  at  intervals, 
as  stated  above,  up  until  about  the  20th  day 
of  June,  1921.  His  condition  has  been  steadily 
improving  and  to  me  he  seems  to  be  fully  re- 
covered and  to  be  able  to  return  to  work,  al- 
though this  cannot  be  definitely  determined, 
owiog  to  the  nature  of  the  illness." 

On  July  11,  the  Commission  wrote  the  at- 
torney, acknowledging  receipt  of  the  letter 
accompanying  that  document,  and  stating 
that: 

"We  beg  to  advise  you  that  the  claims  in 
question  have  been  closed." 

The  plaintltt  then  appealed  to  the  circuit 
court  of  Multnomah  county  on  August  25, 
1921.  On  September  28,  1921,  the  Commis- 
sion filed  a  motion  to  dismiss  the  appeal,  as 
follows: 

"Comes  now  the  defendant  in  the  above-en- 
titled appeal  and  moves  that  said  appeal  be  dis- 
missed for  the  reason  that  the  defendant  has 
not  since  March  18,  1921,  made  any  decision 
relative  to  the  claim  of  Julian  Iwanicki  for 
compensation  under  chapter  1  of  title  37  of 
Oregon  I/aws,  and  that  the  time  in  which  plain- 
tiff is  entitled  to  appeal  has  long  since  ex- 
pired." 

Appended  is  an  affidavit  giving  the  history 
of  the  proceeding,  setting  out  substantially 
all  of  the  correspondence  on  the  subject.  This 
had  already  appeared  in  the  abstract,  so  that, 
taken  all  together,  there  is  reiteration  of  doc- 
uments almost  equal  to  that  in  the  nursery 
literature  of  "The  House  that  Jack  Built." 

The  Commission  stood  on  its  motion  to  dis- 
miss, which  was  overruled  by  the  circuit 
court,  and  refused  to  proceed  further.  The 
plaintiff  called  a  Jury,  and  presented  his  evi- 
dence. The  Jury  returned  the  following  spe- 
cial verdict: 

"We,  the  jurors,  duly  impaneled  in  the  above 
cause,  make  answer  to  the  following  questions 
as  here  below  given: 

"(1)  Was  there  an  aggravation  of  plaintiff's 
injury  subsequent  to  the  award  of  temporary 
total  disability?    A.  Yes. 

"(2)  If  so,  was  there  a  recurrence  of  the 
injury    or   aggravation    discovered    after    the 
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award  of  temporary  total  disability?     A.  Yea. 

"(3)  Did  plaintiff  make  application  in  this 
ease  for  an  award  on  account  of  th«  aggrava- 
tion?   A.  Yea. 

"(4)  Does  plaintiff  now  anffer  permanent 
partial  disability  and  loss  of  function  of  the  left 
arm  which  condition  was  not  present  prior  to 
the  application  in  this  case?    A.  Yes. 

"(5)  If  so,  what  per  cent  of  permanent  par- 
tial disability  and  loss  of  function  of  the  left 
arm  does  plaintiff  now  suffer?    A.  96  per  cent. 

"(6)  Has  plaintiff  at  any  time,  on  account  of 
the  accident,  suffered  total  disability  since  this 
application  was  made?    A.  No. 

"(7)  If  so,   for  what  period  of  time?     A. 


"(8)  Is  he  now  totaUy  disabled?    A.  No. 
"(9)  Does  plaintiff  now  suffer  permanent  to- 
tal disability?     A.  No." 

Upon  this  verdict  the  circuit  court  remand- 
ed the  cause  to  the  Commission  with  orders 
forthwith  to  fix  compensation  for  the  plain- 
tiff in  accordance  with  the  findings  of  the 
Jnry  and  award  him  costs  and  disbursements. 
From  this  result  the  Commission  appealed, 
saying  In  Its  assignment  of  errors  that: 

"The  court  erred  in  denying  defendant's  mo- 
tion to  dismiss  plaintiff's  appeal. 

"The  judgment  is  not  supported  by  the  ver- 
dict 

"The  court  erred  in  entering  a  lodgment  npon 
a  defective  and  uncertain  verdict  which  does 
not  sustain  such  judgment" 

As  to  the  motion  to  dismiss  the  appeal, 
the  recMd  discloses  that,  besides  the  decision 
of  March  18,  making  an  allowance  "In  full 
settlenient  for  any  and  all  claims  arising  out 
of  such  Injury,"  there  were:.  (1)  A  letter  of 
April  6  written  by  the  Commission  to  the  ef- 
fect that  It  would  be  unable  to  comply  with 
the  attorney's  request  to  reopen  the  cases; 
(2)  the  letter  of  May  16,  1021,  stating  that 
"final  action  was  taken  by  the  Commission 
on  these  cases  March  17,  which  was  covered 
by  our  findings  dated  March  18.  The  claims 
will  not  be  reopened";  and.  lastly,  (3)  the 
letter  of  July  11,  in  which  the  Commission 
writes:  "We  beg  to  advise  you  that  tlie  claims 
in  question  have  been  closed." 

[1]  Section  6C37.  Or.  !>.,  as  amended  by  the 
act  of  February  26,  1921  (Laws  1921,  c,  311), 
provides  that: 

"The  Commission  shall  have  full  power  and 
authority  to  hear  and  determine  all  questions 
within  its  jurisdiction  but  any  beneficiary  not 
satisfied  with  the  decision  or  findings  of  said 
Commission  may,  within  sixty  days  after  notice 
of  the  final  action  of  such  Commission,  appeal 
to  the  circuit  court  of  the  state  of  Oregon  for 
the  county  in  which  such  claimant  resides." 

If  eadi  of  these  letters  of  the  Commission 
which  have  been  noted  was  a  decision.  It  be- 
came final  beyond  the  right  of  appeal  at  the 
expiration  of  60  days  from  the  date  of  the 
letter.  This  would  dispose  of  all  of  them  ex- 
cept tb»  one  of  Juljr  11,  1921,  whicb  Is  de- 


scribed In  the  notice  of  appeal  as  being  the 
decision  from  which  the  appeal  was  taken. 

Enneberg  v.  State  Industrial  Accident  Com- 
mission, 88  Or.  436,  167  Pac.  310,  171  Pac. 
765,  was  a  case  involving  a  claim  which  had 
been  determined  by  the  Industrial  Accident 
Commission.  There,  as  here,  the  claimant 
seems  to  have  I>een  dissatisfied  with  the  re- 
sult, and,  in  req>onse  to  the  letter  to  the 
Commission,  by  his  attorney,  under  date  Oc- 
tober 5,  1916,  as  in  this  instance  that  body 
addressed  a  communication  to  the  attorney 
on  October  11  following,  saying  that  the  claim- 
ant— 

"was  settled  with  in  full  and  final  voucher  re- 
ceived. Under  the  law  his  right  of  appeal  has 
expired  and  we  feel  that  no  injustice  can  be 
done  by  refusing  further  pasrment  in  this 
case." 

Final  settlement  Tonclier  had  been  issued 
October  18,  1915,  so  that  it  was  almost  a  year 
afterwards  that  the  claimant  wrote  the  let- 
ter alluded  to.  The  notice  of  appeal  was 
served  on  November  13,  1916.  It  was  dated 
October  31  of  that  year,  and  appealed  from 
the  decision  rendered  on  October  11,  1916. 
There,  as  in  this  Instance,  the  circuit  court 
refused  to  dismiss  the  aiH>eal.  Treating  of 
this  situation,  Mr.  Justice  Harris,  speaking 
for  this  court,  said: 

"In  October,  1916,  the  Commission  decided  to 
discontione  payments.  The  letter  written  by 
the  Commission  to  Enneberg  on  October  11, 
1916,  was  not  a  decision;  it  merely  gave  the 
information  that  final  settlement  bad  been 
made  with  Enneberg  in  1915  and  that  the  right 
of  appeal  bad  expired.  The  last  decision  ren- 
dered by  the  Commission  was  made  in  1915. 
The  letter  of  October  11,  1916,  merely  related 
what  had  occurred  a  year  before." 

Measured  by  this  standard,  the  letter  o1 
July  11,  1921,  which  the  notice  of  appeal  in 
the  Instant  case  characterized  as  a  decision. 
Is  merely  a  narrative  of  past  occurrences, 
and  docs  not  constitute  a  decision  within  the 
meaning  of  the  statute. 

[2-4]  It  Is  true  that,  under  subdivision  B 
of  section  6632,  Or.  L., 

"The  power  and  jurisdiction  of  the  Commis- 
sion shall  be  continuing  and  it  may  from  time 
to  time  make  such  modification  or  change  with 
respect  to  former  findings  or  orders  with  re- 
spect thereto,  as  in  its  opinion  may  be  justi- 
fied." 

Earlier  in  this  same  section  It  is  provided 
that,  where  a  workman  is  entitled  to  compen- 
sation under  this  act,  he  shall  file  with  the 
Commission  his  application  for  such  compen- 
sation on  blanks  furnished  by  the  Commis- 
sion;   and  further,  in  subdivision  C,  that— 

"If  change  of  circumstances  warrants  an  in-' 
crease  or  rearrangement  of  compensation,  like 
application  shall  be  made  therefor." 

In  order,  therefore,  for  the  claimant  to  ob- 
tain an  increase  or  rearrangement  of  compea- 
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aatlon  be  must  make  an  appUcatton  and  show 
Bome  change  of  circnmstance  which  would 
warrant  the  desired  Increase. 

It  Is  not  ccmtemplated  by  the  statute  that 
a  new  trial  shall  be  granted  and  the  case  re- 
opened before  the  Oommisslon  on  the  old  ap- 
plication. Neither  is  It  the  rule  that  a  modi- 
fication or  (diang^e  with  respect  to  former 
findings  or  orders  is  purely  discretionary,  and 
beyond  the  right  of  appeal.  The  reason  for 
this  Is  found  In  section  6637,  already  quoted. 
That  gives  the  Commission  power  to  hear 
and  determine  all  questions  within  its  juris- 
diction; but  all  alike  are  subject  to  appeal  to 
the  circuit  courts  No  exception  whatever  is 
made  of  any  determination  within  the  power 
of  the  Commission.  Jurisdiction  necessarily 
implies  the  right  to  decide  finally  a  question 
properly  presented,  subject,  of  course,  to  the 
right  of  appeal.  But,  when  this  right  of  ap- 
peal is  lost  by  a  lapse  of  time,  the  very  es- 
sence of  the  term  "jurisdiction"  means  that 
the  decision  by  virtue  of  It  has  become  fixed, 
and   not   appealable. 

Since  the  claimant  has  not  appealed  from 
the  final  allowance  made  March  18,  or  from 
the  letters  of  April  6  and  M!ay  16,  whether 
they  be  decisions  or  narrations  of  past  events, 
they  must  be  laid  out  of  the  case;  and,  final- 
ly on  this  point,  the  letter  of  July  11,  being 
merely  narrative  of  past  occurrences  happen- 
ing before  the  Commission,  was  not  a  deci- 
sion within  the  meaning  of  the  Enneberg 
Case.  The  circuit  court  was  in  error  in  not 
dismissing  the  appeal. 

[61  The  decision  might  well  end  at  this 
I>oint,  but  the  question  was  argued  at  great 
lensth  before  us  whether  or  not  the  claimant 
had  shown  an  accident  caused  by  violent  or 
external  means  within  the  meaning  of  the 
statute,  and  for  this  reascm  we  proceed  to 
examine  that  feature  of  the  case.  The  legis- 
lation on  this  subject  originated  In  "an  act 
creating  the  State  Industrial  Acddent  Com- 
TDlssion  and  providing  an  Industrial  Accident 
Fund,"  etc.,  embodied  in  chapter  112  of  the 
Iaws  of  1913,  and  approved  on  referendum 
November  17,  1913.  It  is  said  In  section  6616, 
Or.  L..,  part  of  the  codified  form  of  the  act 
mentioned,  tbat — 

"Every  workman  subject  to  this  act  while 
employed  by  an  employer  subject  to  this  act, 
•  •  *  who  •  ♦  •  while  so  employed  sus- 
tains personal  injury  by  accident  arising  out 
of  ond  in  the  coarse  of  his  employment  and  re- 
sullir.g  in  his  disability,  •  *  *  shall  be  en- 
titled to  receive  from  the  industrial  accident 
fund  *  •  *  the  snm  or  sums  hereinafter 
specified." 

Again,  in  section  6626,  Or.  L.,  It  is  provid- 
ed that— 

"If  any  workman  while  he  is  subject  to  this 
act  and  in  the  service  of  an  employer  who  is 
thus  bound  to  contribute  to  the  industrial  acd- 
dent fund  shall  sustain  a  personal  injury  by 
accident  arising  out  of  or  in  the  course  of  his 
employment  caused  bjr  violent  or  external 
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means,"  he  shall  receive  certain  beneficial  pay- 
ments from  the  Industrial  Accident  Fund.  ° 

It  Is  laid  down  in  section  6632,  subdivi- 
sion D,  that — 

"No  application  shall  be  valid  or  claim  there- 
under enforceable  in  nonfatal  cases  unless  such 
claim  is  filed  within  three  months  after  the 
date  upon  which  the  injury  occurred." 

In  section  6634  as  the  law  stood  at  the  time 
of  the  occurrences  set  out  In  the  record  here, 
it  was  required  of  theS  employer  that — 

"Whenever  any  accident  occurs  to  any  work- 
man is  shall  be  the  duty  of  the  employer  to  at 
once  report  sndi  accident  and  the  injury  result- 
ing therefrom  to  the.  Commission." 

What,  then,  is  an  accident  caused  by  vio- 
lent or  external  means?  The  word  "acci- 
dent," without  reference  to  the  accompany- 
ing words  of  our  statute,  "caused  by  violent 
or  external  means,"  has  been  variously  de- 
fined. In  a  brochure  on  Workmen's  Compen- 
sation Acts,  issued  by  the  publishers  of  Cor- 
pus Juris  in  1917,  we  find  at  page  64  thereof 
the  following: 

"The  word  'accident,'  as  used  in  a  compensa- 
tion act  requiring  the  injury  compensated  for 
to  be  by  'accident,'  is  held  to  be  employed  in  its 
ordinary  sense  as  meaning  an  unlooked-for  and 
untoward  event  which  is  not  expected  or  de- 
signed; and  the  term  'accidental'  means  some- 
thing unusual,  unexpected,  and  undesigned.  It 
would  seem  that  an  injury  cannot  be  held  to 
be  an  injury  by  accident  unless  a  specific  time 
or  occasion  can  be  fixed  on  as  the  time  when 
the  alleged  accident  happened,  but  it  is  not  es- 
sential that  there  be  an  application  of  violence 
or  external  force  to  the  person  of  the  work- 
man." 

It  is  further  said  that : 

"An  idiopathic  as  distinguished  from  a  trau- 
matic disease  cannot  be  regarded  as  an  injury 
by  accident;  but  on  the  other  hand  the  fact 
that  an  injury  may  be  classed  as  a  disease  does 
not  take  it  out  of  the  operation  of  a  compensa- 
tion act  Even  under  the  restricted  use  of  the 
term  'personal  injury'  as  referring  merely  to 
accidental  injuries  it  includes  all  of  the  conse- 
quences of  the  accident,  whether  a  development 
of  the  injury  from  a  derangement  of  the  physi- 
cal structures  of  the  body,  or  of  a  disease  from 
the  accident.  Hence  a  disease  occasioned  by  an 
accident  is  held  to  be  a  personal  injury  and  the 
accident  is  to  be  regarded  as  the  proximate 
cause,  as  for  example  where  an  abrasion  or 
breaking  of  the  skin  is  followed  by  blood  poi- 
soning or  by  the  entry  of  the  germ  of  an  in- 
fectious disease.  It  is  not  necessary  that  the 
lesion  of  the  skin  be  produced  by  physical 
force.  An  idiopathic  disease  in  the  sense  in 
which  the  term  is  used  in  the  discussion  of  the 
cases  arising  in  this  connection  is  one  which 
develops  gradually,  or  at  least  imperceptibly, 
and  while  it  may  be  attributable  to  external 
conditions,  is  also  dependent  in  part  on  condi- 
tions inherent  in  the  individual.  A  traumatic 
disease,  on  the  other  hand,  is  one  which  is 
caused  by  physical  injury.  In  order  that  a  dis- 
ease may  be  regarded  as  tracmatic,  it  has  been 


Digitized  by 


Google 


9U 


205  PACIFIC  BEPOKTEB 


(Or. 


held  tbat  the  employee  mast  be  able  to  sperify 
the  time  when,  and  the  place  where,  the  idleged 
accident  occurred.  An  occupationtj  or  indus- 
trial disase  is  a  disease  caused  by  or  especially 
incident  to  a  particular  employment.  Such  a 
disease  has  been  held  to  be  a  personal  injury 
within  the  meaning  of  such  tenn  .when  unquali- 
fied by  the  requirement  that  it  shall  be  acci- 
dental or  by  accident,  the  injury  being  sustained 
when  the '  employee  becomes  unable  to  work. 
But  the  weight  of  authority,  so  far  aa  the  ques- 
tion has  yet  been  passed  on  by  the  courts,  is 
against  this  position;  and,  further,  it  seems 
fairly  obvious  that  an  occupational  disease  is 
not  an  injury  by  accident." 

There  are  many  and  varied  definitions 
of  tbe  term  "accident"  which  apparently 
are  irreconcilable  when  considered  apart 
from  the  statute  In  which  the  term  Is  em- 
ployed. For  instance,  the  Massachtisetts 
stntute  awards  compeaaation  for  "personal 
injury,"  and  this  without  reference  to  wheth- 
er or  not  it  was  accompanied  by  vicrience  or 
external  force,  the  only  requirement  being 
that  it  arise  out  of  and  be  connected  with 
the  employment  On  the  other  hand,  It  is 
well  settled  that,  where  the  injury  is  acci- 
dental, and  is  to  be  accomplished  by  vio- 
lence or  external  force,  due  effect  must  be 
given  to  those  additional  elements  so  that  a 
distinction  is  to  be  drawn  between  mere  in- 
jury and  accident  accomplished  by  force  or 
violence. 

In  United  States  Accident  Association  v. 
Barry,  131  D.  S.  100,  9  Sup.  Ct.  755,  33  U  Ed. 
60,  the  court  approved  an  instruction  to  the 
effect  following: 

"If  a  result  is  such  as  follows  from  ordinary 
means,  voluntarily  employed,  in  a  not  unusual 
or'  unexpected  way,  it  cannot  be  called  a  re- 
sult effected  by  accidental  means;  but  •  *  • 
if,  in  the  act  which  precedes  the  injury,  some- 
thing unforeseen,  unexpected,  unusual  occurs 
which  produces  the  injury,  then  the  injury 
has  resulted  through  accidental  means." 

Throughout  all  the  precedents  treating  of 
accident,  especially  an  accident  caused  by  vio- 
lent or  external  means,  runs  the  element  of 
suddenness  or  precipitancy  going  to  make  np 
an  accident.  It  does  not  allude  to  the  in- 
sensible progress  of  a  mere  occupational 
disease!  It  does  not  mean  that,  where  a 
work  is  pursued  in  the  ordinary  manner, 
and  one  contracts  a  disease  which  may  rea- 
sonably be  expected  to  occur  to  some  people 
in  the  pursuit  of  such  an  occupation,  the  re- 
sult shall  be  called  accidental  as  distinguish- 
ed from  the  mere  personal  injury  contemplat- 
ed by  statutes  like  that  of  Massachusetts. 
Some  auUioritles,  however,  go  so  far  as  to 
say  tbat  Injury  alone  means  a  traumatism 
occurring  by  accident.  For  instance,  in  Mil- 
ler y.  American  Steel  &  Wire  Co.,  90  Conn. 
349,  97  AU.  345,  L.  B.  A.  1916E^  510,  the 
Connecticut  act  there  involved  uses  the 
words  "personal  Injury  •  •  •  arising  out 
of  and  In  the  course  of  his  employment." 


The  majority  opinion  held  tbat  even  this  stat- 
ute excludes  oocnpational  disease,  and  boUi 
the  majority  opinion  and  the  one  dissenting 
say  that,  If  the  term  "accident"  had  been 
used,  occupational  diseases  would  not  have 
afforded  grounds  for  compensation.  That 
was  a  case  treating  especially  of  lead  poison- 
ing, and  it  was  held  not  to  be  accidentaU 

The  same  condusion  was  reached  in  Indus- 
trial Commission  v.  Brown,  92  Ohio  St  309. 
110  N.  E.  744,  Ia  B.  A.  1916B,  1277;  Adams 
V.  Acme  Works,  182  Mich,  167,  148  N.  W. 
485,  I/.  B.  A.  1916A,  283,  Ann.  Cae.  1916D, 
689;  and  Steel  v.  Cammell,  2  K.  B.  232,  2 
Ann.  Cas.  142.  A  similar  English  case  Is 
Broderick  v.  London  County  Council,  2  K.  B. 
807, 15  Ann.  Cas.  885,  where  it  was  held  that: 

"A  workman  who  contracts  enteritis  by  in- 
haling sewer  gas  in  the  course  of  bis  employ- 
ment does  not  sustain  a  'personal  injury  by  ac- 
cident' within  the  meaning  of  the  English 
Workmen's  Compensation  Act  of  1906." 

In  the  note  to  Brlntons  v.  Turvey,  2  Ann. 
Cas.  137,  at  itage  141,  It  is  said : 

"For  disease  to  be  held  accidental  it  would 
seem  that  there  must  be  an  accidental  cause 
which  is  considered  to  be  distinct  from  the  dis- 
ease itself." 

No  one  disputes  that.  If  an  accident  hap- 
I>ens  within  the  true  meaning  of  the  term, 
which  brings  on  a  subsequent  disease,  the 
ailment  may  be  counted  as  part  of  the  in- 
jury, but  the  initiative  must  be  found  in 
the  suddenness  and  unexi)ectedness  of  what 
is  termed  "accident"  It  does  not  allude  to 
the  steady  and  imperceptible  advance  of  ila- 
ease  in  the  human  system.  It  would  be  com- 
petent, of  course,  for  the  Legislature,  in  the 
exercise  of  its  police  power  and  the  usual 
care  for  those  who  toil,  to  provide  compensa- 
tion for  occupational  diseases,  bnt  it  has 
not  done  so  and  we  cannot  read  into  the 
statute  compensation  for  ailments  which  do 
not  come  within  the  scope  of  an  acddoit 
caused  by  violent  or  external  means. 

Including  those  precedents  cited  In  the 
briefs,  we  have  examined  the  following:  In 
re  Hurle,  217  Mass.  223,  104  N.  K  336,  L.  R. 
A.  1916A,  279,  Ann.  Cas.  1915C,  919;  Beithel'B 
Case,  222  Mass.  163,  109  N.  E.  051,  L.  B.  A. 
1916A,  304.  .  As  already  pointed  out  the 
Massachusetts  statute  is  for  personal  In- 
jury without  reference  to  accident  or  other 
fortuitous  occurrence,  and  the  cases  there 
are  rightly  decided  to  the  effect  that  gradual- 
ly developing  disease  is  an  injury  within 
the  scope  of  the  statute  and  subject  to  com- 
pensation. See,  also,  Dozier  v.  Fidelity  Co, 
46  Fed.  446,  13  L.  B.  A.  114;  Lovelace  v. 
Travelers'  Protective  Association,  126  Mo. 
104,  28  S.  W.  877,  30  L.  E.  A.  20,  47  Am.  St 
Rep.  638;  Crandal  v.  Accident  Insurance 
Co.  (C.  C)  27  Fed.  40;  EXiuitable  Accident 
Co.  y.  Osbom,  90  Ala.  201,  9  South.  860,  13 
L.  R.  A.  267;  Paul  t.  Travelers'  Insurance 


Digitized  by 


Google 


Or.) 


BRANCH  V.  liAMBERT 

(206  p.) 


995 


Co.,  112  N.  r.  472,  20  N.  B.  347,  3  L.  R.  A. 
443,  8  Am.  St  Rep.  758 ;  Burkbard  v.  Travel- 
ers' Insurance  Co.,  102  Pa.  262,  48  Am.  Rep. 
206;  Tennant  V.  Travelers' Insurance  Co.  (C. 
C.)  31  Fed.  322 ;  Sullivan  v.  Modern  Brother- 
hood, 167  Mich.  524,  133  N.  W.  486,  42  I/.  R. 
A.  (N.  S.)  140,  Ann.  Cas.  1913A,  1116 ;  Bacon 
T.  United  States  Accident  Association,  123 
N.  Y.  304,  25  N.  E.  399,  9  L.  R.  A.  617,  20 
Am.  St.  Rep.  748;  Western  Travelers'  Acci- 
dent Association  v.  Holbrook,  65  Neb.  469, 
91  N.  W.  276,  94  N.  W.  816. 

Throughout  all  these  precedents  we  find 
it  laid  down  that,  where  the  term  "accident," 
especially  when.lt  Is  to  be  brought  about  by 
violent  or  external  means,  is  employed,  it 
denotes  some  sudden,  unexpected  happening 
which  produces  the  hurtful  result,  and  must 
be  referable  to  a  certain  time  and  place.  The 
requirements  of  our  Code  that  the  claim 
shaU  be  filed  within  a  certain  time  after 
the  date  of  the  accident,  and  that  the  employ- 
er must  make  immediate  report  of  the  hap- 
pening of  the  accident,  enforce  this  conclu- 
sion :  That  the  injury  must  be  referable  to  a 
certain  point  of  time. 

Again,  we  recur  to  the  title  of  the  act, 
which  purports  to  give  relief  against  acci- 
dent and  to  establish  an  accident  £und. 
Clearly  this  does  not  refer  to  a  lingering 
disease  which  comes  on  imperceptibly,  and 
runs  its  course,  whether  to  a  fatal  or  to  a 
benign  conclusion.  The  act  manifestly  ap- 
plies only  to  sudden  happenings.  Induced  by 
violence  or  some  external  force.  In  order 
to  constitute  a  good  claim,  or.  In  other  words, 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  claimant  must  make  such  aver- 
ments of  fact  as  will  bring  him  within  the 
statute.  Merely  to  state  that,  by  his  own 
indulgence  of  the  practice  of  putting  tacks 
In  his  mouth  during  a  period  of  sieven  weeks' 
employment,  he  contracted  lead  poisoning, 
is  faulty  in  averment  in  that  it  lacks  any 
allegation  of  accident  or  of  the  elements  from 
which  may  be  drawn  the  con<dusion  of  acci- 
dent Especially  is  there  wanting  both  in 
averment  and  proof  any  showing  of  violent 
or  external  means  which  are  essential  and 
fundamental  ingredients  of  a  claim  under 
the  statute. 

[6]  But  it  is  nrged  by  the  dalmant  that 
this  question  cannot  be  raised  at  this  stage 
of  the  proceedings.  However,  it  has  been 
held  by  a  long  line  of  precedents  In  this 
state  that  the  objection  that  the  ccmiplalnt 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  is  never  waived,  and  may  be 
nrged  for  the  first  time  in  the  appellate 
cooTt,  without  assigning  the  same  as  ground 
of  appeal.  Section  72,  Or.  L. ;  Bowen  v.  Em- 
merson,  8  Or.  452;  King  ▼.  Boyd,  4  Or.  326; 
Brarts  v.  Steger,  5  Or.  149;  Mack  v.  Salem, 
6  Or.  278;  McKay  v.  Freeman,  6  Or.  449; 
State  T.  McKinnon,  8  Or.  487;   Welssman  t. 


Russell,  10  Or.  74;  Carver  v.  Jacbson  Coun- 
ty, 22  Or.  63,  29  Pac.  77;  BaU  v.  Doud,  28 
Or.  14,  87  Pac.  70;  Shmlt  v.  Day,  27  Or.  116, 
39  Pac.  870;  Wyatt  v.  H^derson,  31  Or. 
48,  48  Paa  790;  WllHts  v.  Walter,  32  Or. 
413,  62  Pac.  24;  Hargett  v.  Beardsley,  33 
Or.  304,  54  Pac.  203;  Moore  v.  Halliday,  43 
Or.  250,  72  Pac.  801,  99  Am,  St  Rep.  724; 
Adams  v.  Kelly,  44  Or.  69,  74  Pac.  399;  Kaly- 
ton  V.  Kalyton,  45  Or.  116,  74  Pac.  491,  78 
Pac.  332;  David  v.  Moore,  46  Or.  154,  79  Pac. 
415;  Horn  v.  United  States  M.  Co.,  47  Or. 
124,  81  Pac.  1009;  Keene  v.  Bldrledge,  47 
Or.  179,  82  Pac.  803 ;  WooUey  v.  Plaindealer 
Pub.  Co.,  47  Or.  626,  84  Pac.  473,  5  L.  R.  A. 
(N.  S.)  498;  Sutherlin  v.  Bloomer,  50  Or. 
398,  93  Pac.  135 ;  Parrish  v.  Parrish.  52  Or. 
161,  96  Pac.  1066;  Siverson  v.  Clanton,  88 
Or.  261,  170  Pac.  933,  171  Pac.  1051;  Service 
V.  Sumpter  Valley  R.  Co.,  88  Or.  554,  171  Pac. 
202 ;  Rosenberg  Co.  v.  General  Accident  Cor- 
poration, 98  Or.  118,  193  Pac.  441. 

The  basic  fact  Is  without  dispute  that 
what  happened  was  a  disease  contracted 
over  a  space  of  about  seven  weeks,  in  the 
ordinary  conduct  of  the  occupation  In  which 
the  claimant  was  engaged.  In  other  words, 
this  is  a  case  of  occupational  disease.  From 
the  precedents  dted,  the  analogy  is  plain 
that  such  an  objection,  apparent  as  It  Is  on 
the  face  of  the  record,  may  be  raised  at  any 
stage,  even  for  the  first  time  in  this  court. 

The  circuit  court  was  In  error  In  not  dis^ 
missing  the  appeal.  It  likewise  erred  in 
entering  judgment  against  the  Commission 
on  the  showing  made.  Its  decision  is  re- 
versed. 

McBRIDE,  HARRIS,  and  RAND,  JJ„  con- 
cur. 


(103  Or.  428) 
BRANCH  V.  LAMBERT. 

(Supreme  Court  of  Oregon.    April  11,  1922.) 

1.  Executors  and  administrators  €=3206(3)— 
Stepson  can  recover  for  services  where  step* 
father  expressly  contracted  to  pay  therefor. 

A  stepson  could  recover  for  Hervices  ren- 
dered stepfather,  performed  by  him  ad  a  mem- 
ber of  the  stepfather's  family,  wbere  there  was 
an  express  contract  to  pay  therefor,  notwith- 
standing presumption  that  such  services  were 
rendered  gratuitously. 

2.  Executors  and  administrators  <8=>43l(2)— 
Claimant  suing  administrator  for  services 
performed  for  Intestate  not  bound  by  dates 
stated  In  claim. 

Claimant,  suing  administrator  under  Or. 
Laws,  §§  386,  387,  for  services  rendered  intes- 
tate On  same  contract  as  that  alleged  in  the 
claim  which  had  been  filed  against  the  estate, 
was  not  boand  by  the  dates  stated  in  the  claim, 
but  could  plead  and  recover  for  services  per 
formed  prior  thereto. 
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3.  Exeoatara  ud  admlnhtratore  «=943l(2)— 
AetloB  against  administrator  must  be  based 
upon  elalms  presented  to  aad  disallowed  by 
bin. 

An  action  against  an  administrator  anttior- 
Ixed  b7  Or.  Laws,  f!  386,  387,  must  be  based 
upon  the  claim  presented  to  and  disallowed  by 
the  administrator,  and  the  claimant  cannot  re- 
cover on  evidence  showing  an  entirely  different 
daim. 

4.  Executors  and  administrators  <s=322i(4)— 
Claims  of  long  standing  scrutinized  with  care. 

Claims  of  long  standing  against  an  estate 
should  be  scrutinized  witli  care,  and  should  not 
be  allowed  unless  established  by  strong  and  con- 
vincing proof. 

5.  Trial  «=3260  (3)— Refusal  to  charge  that 
strong  and  convincing  proof  was  required  to 
establish  daim  held  not  error  In  view  of  oth- 
er Instructions. 

In  action  against  administrator  for  services 
rendered  intestate,  refusal  to  charge  that  claims 
of  long  standing  filed  against  an  estate  should 
be  scrutinized  with  care,  and  should  be  estab- 
lished by  strong  and  convincing  proof,  held  not 
error  in  view  of  other  instructions  that  the  tes- 
timony of  the  claimant  was  not  sufficient,  and 
that  other  material  and  competent  testimony 
supporting  and  corroborating  that  given  by 
daimant  was  essential  to  establish  claim,  in 
view  of  Or.  Laws,  i  1241,  and  that  the  jurors 
were  the  judges  of  the  effect  of  the  evidence 
under  section  808. 

6.  Executors  and  administrators  i3=9450— Ac- 
tion* against  executors  and  administrators 
gomrned  by  general  rules  as  to  burden  and 
degree  of  proof. 

Under  Or.  Laws,  tt  810,  868,  actions  against 
executors  and  administrators  are  governed  by 
the  general  rules  that  in  civil  actions  the  party 
having  the  affirmative  of  the  issue  shall  produce 
the  evidence  to  prove  it,  and  that,  when  the 
evidence  is  contradictory,  the  findings  shall  be 
in  conformity  with  the  preponderance  of  the 
evidence. 

7.  Executors  and  administrators  $=9221  (5)-- 
Claimant's  testimony  must  be  corroborated 
by  other  competent  and  material  testimony 
sufficient  In  Itself  to  carry  case  to  Jury. 

In  an  action  against  an  administrator  for 
services  rendered  intestate,  the  plaintiff  is  re- 
quired to<  prove  his  claim  by  material  and  com- 
petent testimony  supporting  and  corroborating 
that  given  by  himself,  sufficient,  aside  from  that 
given  by  claimant,  to  carry  the  case  to  the  jnry. 

8.  Executors  and  administrators  ®:»437(2)— 
Action  against  may  be  brought  within  six 
months  after  granting  of  letters  where  limi- 
tations would  have  expired  after  death  of  the 
debtor. 

When  the  time  limited  by  statute  for  bring- 
ing an  action  would  otherwise  expire  subse- 
quent to  the  death  of  the  debtor,  and  before 
the  appointment  of  his  personal  representative, 
the  creditor  has  the  right  to  bring  action  within 
six  months  after  letters  of  administration  have 
isKtiPd  under  Or.  Laws.  |g  386,  387. 


$.  Limitation  of  aetlons  «s>83(2)— Running  of 
limltatlotts  suspended  after  granting  of  let- 
ters testamentary  or  of  administration. 

Where  a  claim  is  not  barred  by  UmitatioiM 
at  the  time  of  testator's  death  onder  Or.  Laws, 
§  1241,  the  running  of  the  statute  ia  suspended 
until  six  months  after  the  granting  of  lettera 
testamentary,  or  of  administration,  under  see-. 
tions  386  and  387. 

10.  Limitation  of  actions  «=950(2)— Right  of 
action  for  continuous  services  accrued  at 
completion  of  services  in  absenoe  of  stipula- 
tion as  to  subsequent  date. 

Where  a  claim  for  labor  and  services  and 
the  matters  specified  therein  are  the  outgrowth 
of  continuous  labor  and  services,  the  demand 
will  be  regarded  as  an  entire  contract,  and  the 
right  to  bring  action  thereon  accrues  at  the 
completion  at  the  services,  or  at  the  time  the 
claimant  ceased  to  render  services,  unless  a 
later  date  has  been  fixed  by  the  parties. 

11.  Contracts  «=>2I 2(2)— Obligation  payafele 
when  land  Is  sold  Is  payable  at  expiration  of 
reasonable  time  for  effecting  sale. 

An  obligation  which  is  payable  when  cer- 
tain land  is  sold  is  payable  at  the  expiration  of 
a  reasonable  time  for  effecting  the  sale,  as  de- 
termined under  the  circumstances  of  the  partic- 
ular case. 

12.  Limitation  of  actions  <8=>46(7)— Right  of 
action  for  broach  of  contract  for  services  on 
sale  of  land  accrued  on  termination  of  serv- 
ices after  expiration  of  reasonable  time  far 
effecting  sale. 

Where  owner  of  land  agreed  to  pay  for 
services  on  sale  of  the  land  and  services  were 
rendered  for  more  than  a  reasonable  time  for 
effecting  the  sale  of  the  land,  the  right  of  ac- 
tion for  breach  of  such -agreement  accrued  on 
the  completion  of  the  services. 

13.  Executors  and  administrators  ®=>437(7)— 
Failure  to  present  claim  to  administrator 
does  not  toll  statute  of  limitations. 

The  failure  to  present  a  claim  to  an  ad- 
ministrator does  not  toll  the  statute  of  limita- 
tions. 

14.  Limitation  of  actions  «=3l 83(3)— Plea  of 
shorter  period  of  limitation  than  thait  appilcft- 
ble  held  Insufficient. 

Administrator's  plea  that  action  against  him 
had  not  been  brought  within  six  years  after 
plaintiffs  cause  of  action  accrued  held  insuffl- 
cient,  where  the  period  of  limitationa  was  six 
years  plus  the  time  whidi  expired  lietween  the 
death  of  the  decedent  and  the  expiration  o<  tax 
months  after  letters  of  administration  issued. 

15.  Limitation  of  actions  «s>l82(5)— OefOM* 
of  lifflitations  waived  where  not  pleaded. 

Under  Or.  Laws,  {  72,  the  defense  of  the 
statute  of  limitations  ia  waived  by  failure  to 
plead  it. 

16.  Limitation  «f  actions  •=>I82(5)— P«n*aal 
representative  waives  defense  of  general  atat- 
utee  of  limitation,  but  not  speoial  atatutoa, 
by  failure  to  plead. 

In  the  absence  of  a  special  statute,  an  ex- 
ecutor or  administrator  waives  the  i>ar  of  the 
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general  statute  of  limitetioiis  by  faSure  to  plead 
the  defense  subject  to  the  right  of  creditor*, 
heirs,  devisees,  and  leeateea  to  qnestion  the 
accounts  of  the  personal  representative  in  cake 
of  fraud  or  negligence,  but  does  not  waive  the 
defense  of  a  statute  of  nonclaim,  or  a  special 
statute  of  Umitationa  applicable  to  daims 
against  the  estate  of  a  deceased  person  bj  fail- 
ore  to  specially  plead  them. 

17.  Exeestors  aad  administrators  «=>202(i)— 
Only  a  snbslttlng  liability  In  favor  of  claimant 
can  b«  allowed. 

Before  an  adndnistrator  can  allow  a  daim 
against  the  estate  whid>  he  represents,  the 
daim  presented  mast  show  a  subsisting  lia- 
bility in  favor  of  the  claimant. 

18.  Limitation  of  aetlons  «=»175— Administra- 
tor cannot  waive  statate  of  ilnltatlons. 

Under  Or.  Laws,  {  1241,  prohibiting  allow- 
ance of  daim  barred  by  the  statute  of  limita- 
tions, an  administrator  sued  for  services  ren- 
dered intestate  could  not  waive  the  bar  of  the 
statute  of  limitations. 

Department  2. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Percy  R.  Kelly,  Judge. 

Action  by  Artbur  Branch  against  L.  S. 
Lambert,  administrator  of  the  estate  of 
Nicholas  Lambert,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

This  Is  an  appeal  from  a  Judgment  ob- 
tained by  plaintiff  against  the  def»dant  as 
administrator  of  the  estate  of  Nicholas  Lam- 
bert, deceased.  PlalnttfTs  action  is  based 
np<«  two  claims  presented  to  the  defendant, 
as  sndb  administrator,  and  rejected  by  him. 

One  of  paid  claims  is  for  $2,000,  alleged  to 
be  tbe  reasonable  value  of  labor  and  services 
stated  In  the  claim  to  have  been  performed 
by  plaintiff  for  said  deceased,  at  tbe  instance 
and  request  of  the  latter,  on  and  between  the 
15tb  day  ct  February,  1904,  and  tbe  1st 
day  of  October,  1014,  for  which,  it  Is  alleged, 
the  deceased  promised  and  agreed  to  itay 
when  he  sold  the  farm  ui>on  which  deceased 
and  claimant  were  then  living,  Tbe  other 
daim  Is  for  $1,000,  alleged  to  be  the  reason- 
able value  of  labor  and  services  stated  In  the 
claim  to  have  been  perforntfed  for  said  de- 
ceased by  Mrs.  Arthur  Branch,  the  wife  of 
plaintiff,  on  and  between  the  1st  day  of  Octo- 
ber, l&ll,  and  the  1st  day  of  October,  1014, 
for  which,  it  is  alleged,  the  deceased  promised 
and  agreed  to  pay  at  the  time  that  be  sold 
tbe  farm  upon  which  deceased  and  Mrs. 
Arthur  Branch,  the  claimant,  were  then 
Uvlng. 

Nicholas  Lambert  died  on  or  about  the 
10th  day  of  November,  1916;  and  thereafter, 
on  tbe  17th  day  of  November,  1916,  letters 
of  administration  upon  tbe  estate  of  the  de- 
ceased Issued  to  defendant.  Tbe  claims 
above  mentioned  were  presented  on  tbe  20th 
day  of  January,  1920,  and  were  disallowed 


and  rejected  on  the  Slst  day  of  January, 
1920.  Tbe  daim  of  Mrs.  Artbur  Branch  was 
assigned  to  tbe  plaintiff  after  having  been 
rejected  by  defendant,  and  this  action  was 
commenced  on  the  25th  day  of  February, 
1920. 

Tbe  claim  for  services  rendered  deceased 
by  plaintiff  Is  the  basis  of  plaintiffs  first 
cause  of  action,  and  his  second  cause  of  ac- 
tion is  based  upon  the  daim  of  Mrs.  Artbur 
Branch,  his  wife.  In  his  complaint  plaintiff 
alleges  that  tbe  services  peifOTmed  by  him 
for  deceased,  and  embraced  in  tbe  claim 
presented  by  blm  to  defendant  as  adminis- 
trator, were  performed  continuously  on'  and 
between  the  15th  day  of  February,  1898,  and 
the  1st  day  of  October,  1914,  and  that  tbe 
labor  and  services  performed  by  his  wife, 
and  embraced  In  tbe  claim  presented  by  her 
to  the  defendant  as  administrator,  were  per- 
formed continuously  on  and  between  tbe  1st 
day  of  October,  1908,  and  the  1st  day  oi' 
October,  1914. 

Defendant,  by  his  answer.  Interposed  a 
general  denial  to  the  allegations  of  plaintiff's 
complaint,  and,  as  a  further  and  separate 
def»i8e  to  each  cause  of  action  set  forth 
tbereUi,  alleged  that  tbe  plaintiff's  alleged 
cause  of  action  "did  not  accrue  within  six 
years  before  the  commencement  of  this 
action." 

It  appeared  from  the  evidence  In  the  case 
that  Nicholas  Lambert,  deceased,  and  plain- 
tiff's mother  were  married  while  plaintiff  was 
quite  young,  and  that  plaintiff  lived  witli 
his  stepfather  as  a  member  of  the  family 
untU  October,  1912;  that  in  1905  plalntiiT 
married,  and  he  and  his  wife  continued  to 
reside  with  the  deceased  until  1912,  when 
plaintiff  and' bis  wife  moved  away  some  d!:;- 
tance  to  a  farm  which  plaintiff  had  pur- 
chased; that,  by  reason  of  physical  infirmi- 
ties and  old  age,  Nicholas  Lambert,  early  in 
tbe  year  1913,  became  incompetent  to  trans- 
act bis  own  business,  and  in  February,  1913, 
tbe  defendant  was  appointed  guardian  of  the 
person  and  estate  of  the  said  Nicholas, Lam- 
bert, and  continued  to  act  as  such  until  the 
death  of  deceased,  November  10,  1916;  that 
during  the  life  of  Nicholas  Lambert  no  claim 
was  presented  to  him  nor  to  tbe  defendant, 
as  his  guardian,  for  any  of  the  services  for 
which  recovery  Is  sought  In  this  action,  and 
no  daim  was  presented  either  by  plaintiff 
or  his  wife  to  tbe  defendant,  as  administrator 
of  tbe  estate  of  tbe  deceased,  until  more 
than  three  years  bad  elapsed  after  the  issu- 
ance of  letters  of  administration  to  said  de- 
fendant. 

On  tbe  trial  of  the  cause  plaintiff  intro- 
duced evidence,  suffldently  corroborated  to 
entitle  It  to  be  submitted  to  tbe  Jury,  that  In 
1899  or  1900  tbe  deceased  expressly  promised 
and  agreed  that.  If  the  plaintiff  would  stay 
upon  the  farm  and  continue  to  do  tbe  work 
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he  bad  been  doing,  and  such  other  work  aa 
was  necessary  to  be  done  in  operating  and 
keeping  up  the  place,  deceased  would  pay 
him.  In  addition  to  one-haLf  of  the  grain  crops 
raised  upon  the  place,  the  reasonable  value 
of  his  services,  when  he  sold  the  farm.  The 
evidence  showed  that  decedent  then  had  an 
intention  of  selling  the  farm,  and,  to  that 
end,  made  certain  improvements  about  the 
farm,  and  offered  it  for  sale ;  that,  pursuant 
to  this  latter  arrangement,  plaintiff  repaired 
f^ices  and  assisted  in  building  new  fences 
upon  the  premises,  assisted  in  building  a 
house  and  barn  and  granary  and  sheds  there- 
on, dug  drainage  ditches,  put  in  the  crops 
and  looked  after  harvesting  them,  assisted 
the  decedent  with  his  hogs  and  stock,  milked 
from  four  to  ten  or  more  cows,  marketed 
the  cream,  occasionally  looked  after  the  stock 
upon  another  farm  owned  by  decedent,  and 
generally  performed  the  duties  of  a  man  of 
all  work  upon  a  farm  continuously  from  that 
time  up  until  October,  1912;  that  from  1905, 
\^'hen  plaintiff  married  and  brought  his  wife 
to  reside  with  the  deceased,  the  wife  of 
plaintiff  did  the  housework,  helped  milk  the 
cows,  and  otherwise  aided  about  the  farm ; 
that  she  rendered  special  services  to  deceased 
about  the  year  1908,  when  he  was  suffering 
from  granulated  eyelids,  by  putting  medicine 
in  his  eyes  several  timea  a  day;  that  she  ren- 
dered further  services  in  waiting  upon  de- 
ceased and  attending  to  and  nursing  him  for 
about  a  year  during  which  time  he  suffered 
from  dizzy  spells  as  the  result  of  a  sunstroke ; 
in  1911  the  deceased  was  attacked  by  a  bull 
and  severely  Injured,  from  which  injury  he 
never  fully  recovered;  that  plaintUTs  wife 
during  this  Illness,  and  until  plaintiff  and 
his  wife  left  the  home  of  deceased  in  1912, 
nursed  and  waited  upon  the  deceased  when 
lie  required  such  attention,  which  was  fre- 
quently. Evidence  was  Introduced  that  de- 
ceased promised  and  agreed  to  pay  plaintiff's 
wife  for  all  the  services  which  she  rendered 
to  deceased.  The  evidence  does  not  disclose 
when  such  payment  was  to  be  made.  Be- 
tween 1905  and  1912  there  were  four  children 
born  to  plaintiff  and  his  wife. 

Defendant  offered  evidence  that  the  plain- 
tiff received  from  the  deceased  for  his  serv- 
ices one-half  of  the  proceeds  received  from 
the  sale  of  cream.  In  addition  to  one-half 
of  the  grain  crop,  and  that,  as  a  result  of  a 
settlement  and  adjustment  arrived  at  be- 
tween the  deceased  and  plaintiff,  the  latter 
received  two-thirds  of  the  grain  crop  raised 
in  1911.  Plaintiff  admitted  that  be  received 
one-half  of  the  proceeds  received  from  the 
sale  of  the  cream  during  the  last  six  months 
he  was  upon  the  premises,  bnt  denied  the 
receipt  of  any  other  moneys  from  the  sale 
of  cream,  except  a  few  dollars  once  In  a 
while,  gratuitously  given  him  by  the  deceased 
when  the  cream  checks  were  larger  than 
usual.  Plaintiff  also  admitted  the  receipt  of 
two-thirds  of  the  crop  in  1911,  bnt  contended 


the  same  was  to  compensate  bim  for  hay  he 
had  furnished  to  the  deceased.  The  Jury 
found  for  plaintiff  in  the  sum  of  (1,700. 

John  H.  McNary  and  Jas.  G.  Heltzel,  both 
of  Salem  (McNary,  McNary  &  Keyes,  of  Sal- 
em, on  the  brief),  for  appellant. 

W.  C.  Winslow,  of  Salem  (V.  A.  Goode. 
of  Stayton,  on  the  brief),  for  respondent 

McCOURT,  J.  (after  stating  the  facts  as 
above).  [1]  At  the  conclusion  of  the  taking 
of  testimcMiy  in  the  case  the  defendant 
moved  the  court  to  return  a  verdict  for  the 
defendant,  for  the  reason  that  plaintiff  had 
failed  to  introduce  any  evidence  tending  to 
show  that  a  contract  existed  between  plain- 
tiff and  Nicholas  Lambert,  deceased,  for  the 
performance  or  payment  of  the  services  set 
forth  in  the  complaint  Defendant  sought 
by  this  request  to  have  the  court  apply  to 
the  evidence  the  rule  that  services  performed 
by  one  member  of  a  family  or  household  for 
another  are  presumed  to  be  rendered  gratui- 
tously, and  that  compensation  therefor  can- 
not be  recovered  unless  an  express  contract 
to  pay  for  the  same  Is  shown,  or  circum- 
stances from  which  it  appears  that  paymoit 
therefor  was  Intended  and  expected  to  be 
made  in  some  manner.  Wilkes  v.  Cornelius, 
21  Or.  341,  847,  23  Pac.  473;  Bennett  v. 
SteiAens,  8  Or.  444;  Ingram  v.  Ba8ye,.87  Or. 
267,  135  Pac.  883. 

The  rule  mentioned  does  not  apply  in  this 
case,  as  there  was  evidence  to  support  the 
allegations  of  plaintiff's  complaint  that  an 
express  contract  was  made  by  the  decedent 
to  pay  for  the  services  for  which  recovery 
Is  Boaght 

[2]  Defendant  requested  the  court  to  In- 
struct the  Jury  that  plaintiff  could  not  re- 
cover for  any  services  performed  by  himself 
for  the  decedent  prior  to  February,  1904, 
and  that  be  could  not  recover  for  any  serv- 
ices rendered  by  his  wife  to  the  decedent 
claimed  to  have  been  performed  prior  to 
October,  1911,  the  date  set  forth  in  the  claims 
presented  to.  the  administrator  as  the  com- 
mencement of  the  services  respectively  of 
plaintiff  and  his  wife. 

Plaintiff  alleged  in  his  complaint  that  the 
services  which  he  performed  for  decedent 
commenced  in  February,  1898,  and  that  the 
services  performed  by  his  wife  commenced 
in  October,  1906,  and  evidence  was  offered 
to  establish  the  beginning  of  the  respective 
services  aa  of  these  dates.  Defendant  con- 
tends that  the  evidence,  so  far  as  it  tended 
to  prove  services  performed  prior  to  the 
dates  set  forth  in  the  claims,  referred  to 
services  not  embraced  in  the  claims,  and  that 
It  was  error  for  the  court  to  permit  the 
Jury  to  consider  the  same. 

[3]  The  action  against  an  administrator 
authorized  by  O.  U  S§  386  and  387,  is  based 
upon  the  claim  presented  to  the  adminis- 
trator and  disallowed,  and  the  claimant  can- 
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not  recover  on  evidence  showing  an  entirely 
different  claim.  Wilkes  v.  Cornelius,  21  Or. 
348,  352,  23  Paa  473;  Zachary  ▼.  Chambers, 
1  Or.  321. 

The  proof  offered  by  the  claimant  mnst 
be  directed  to  the  establishment  of  the  serv- 
ices and  the  value  thereof,  stated  In  the 
claim  presented  to  the  administrator,  and 
neither  the  claim  nor  the  pleadings  can  l>e 
amended  to  allow  proof  of  an  entirely  new 
or  different  claim.  Lichtenberg  v.  McOlynn, 
105  Cal.  45,  38  Paa  641;  i:tdias  v.  Orena, 
127  Cal.  588,  60  Pac.  45 ;  Betchel  v.  Chase. 
156  Cal.  707,  106  Pac.  81 ;  Barthe  v.  Rogers, 
127  CaL  62,  59  Pac.  310. 

The  claimant,  however.  Is  not  required  to 
confine  his  evidence  to  the  exact  dates  and 
amounU  set  forth  in  his  claim.  It  is  suffi- 
cient If  the  claim  shown  by  the  evidence  Is 
substantially  the  claim  presented  to  the  ad- 
minlatrator.  11  R.  C.  U  198;  Taylor  v.  Thle- 
man,  132  Wis.  38,  111  N.  W.  229,  122  Am. 
St.  Rep.  943 ;  Dayton  v.  Estate  of  Dalsin,  103 
Mich.  65,  61  N.  W.  349';  Field  v.  Field,  77 
N.  Y.  294;  Enscoo  V.  Fletcher,  1  Cal.  App. 
659,  602,  82  Pac.  1075;  Pollitz  v.  Wicker- 
sham,  150  Cal.  238,  88  Pac.  911,  916. 

The  claims  disclosed  by  plaintiff's  evidence 
varied  only  from  those  presented  to  the  ad- 
ministrator as  to  the  dates  that  the  alleged 
services  began  and  ended.  Both  the  com- 
plaint and  claim  alleged  the  performance  of 
continuous  services  under  an  entire  contract 
as  to  each  cause  of  action  set  forth  in  the 
complaint,  and  the  evidence  tended  to  es- 
tablish the  performance  of  the  services  re- 
ferred to  In  the  claim  and  under  the  identi- 
cal contracts  stated  hi  the  claim;  conse- 
quently there  was  no  material  variance  be- 
tween -the  proof  and  the  claims,  and  no  error 
was  committed  by  the  court  in  refusing  to 
instruct  the  Jury  as  requested  by  defendant. 

[4,  B]  Defendant  assigns  as  error  the  re- 
fusal of  the  court  to  Instruct  the  Jury  as 
follows: 

"I  charge  you  further,  gentlemen  of  the  Jury, 
that  claims  of  long  standing,  when  filed  against 
an  estate  of  a  decedent,  should  be  scrutinized 
with  care,  and  in  such  cases  strong  and  con- 
vincing proof  should  be  required  before  allow- 
ing the  same." 

The  language  of  this  request  was  talsen 
from  the  case  of  Scott  v.  Merrill's  Estate, 
74  Or.  668,  573,  146  Pac.  99,  and  expresses 
a  firmly  esrtabllshed  rule  of  public  policy, 
which  must  be  observed  by  executors  and 
administrators,  and  by  courts  and  Juries  as 
well,  in  determining  the  existence  of  claims 
presented  against  the  estate  of  a  deceased  per- 
son.   24  Cor.  Jur.  866. 

[t]  "Notwithstanding  that  rule,  actions 
against  executors  and  administrators  are 
governed  by  the  general  rules  that  in  dvil 
actions  the  party  having  the  affirmative  of 
the  issue  shall  produce  the  evidence  to  prove 
It,  and,  who)  the  evidence  is  contradictory. 
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the  finding  shall  be  in  conformity  with  the 
preponderance  of  evidence.  24  Cor.  Jur. 
857;  O.  L.  H  810,  868. 

Recognizing  that  it  is  essential  to  the  pro- 
tection of  estates  of  deceased  persons  that 
claims  against  the  same  shall  be  maintained 
by  evidence  which  is  more  cogent  than  would 
suffice  to  sustain  a  lilce  claim  against  a  liv- 
ing person,  the  Legislature  has  established 
the  requirement: 

<••  •  *  That  no  claim  which  shall  have 
been  rejected  by  the  executor  or  administrator 
*  *  *  shall  be  allowed  by  any  court,  referee, 
or  jury,  except  upon  some  competent  or  satis- 
factory evidence  other  than  the  testimony  of  the 
claimant."    O.  L.  |  1241. 

By  the  statutory  provision  quoted  the 
Legislature  has  prescribed  the  evidence  es- 
sential to  constitute  a  compliance  with  the 
rule  embraced  in  defendant's  requested  in- 
struction, and  which  is  indispensable  to  es- 
tablish a  claim  against  the  estate  of  a  de- 
ceased person  or  to  create  a  preponderance 
of  evidence  in  cases  where  the  same  is  re- 
quired. 

This  statute  has  been  construed  to  mean 
that,  besides  the  testimony  of  the  claimant, 
there  must  be  other  material  and  pertinent 
testimony  supporting  that  given  by  the  claim- 
ant sufficient  to  go  to  the  Jury,  and  on  which 
it  might  find  a  verdict  Oqltra  v.  Penland, 
45  Or.  254,  77  Pac.  129;  Consor  r.  Andrew, 
61  Or.  483,  123  Pac.  46;  BuU  T.  Payne,  47 
Or.  580,  84  Pac.  697. 

[7]  The  rule  embodied  In  defendant's  re- 
quested instruction  is  met  when  the  testimony 
of  the  claimant  in  support  of  Us  claim 
is  corroborated  by  competent  or  satlsfactoiy 
evidence  other  than  the  testimony  given  by 
the  claimant,  which  corroborative  testimony 
is  in  itself  sufficient  to  go  to  the  Jury,  and  on 
which  it  might  find  a  verdict.  The  court  clear- 
ly Instructed  the  Jury  that  the  testimony  of 
the  claimant  in  itself  alone  was  not  sufficient 
to  warrant  a  verdict  for  plaintiff,  and  that 
there  must  be  other  material  and  competent 
testimony  supporting  and  corrotx>rating  that 
given  by  the  claimant,  and  that  such  corrob- 
oration was  essential  in  order  to  warrant 
a  verdict  in  favor  of  plaintiff. 

The  court  also  cautioned  the  Jury  as  di- 
rected in  O.  K  S  868.  The  instruction  thus 
given  in  effect  advised  the  Jury  as  requested, 
and  did  so  to  the  extent  and  in  the  manner 
authorized  by  our  statutes.  Gauss  v.  Trump, 
48  Mont.  92,  135  Pac.  910. 

Defendant  moved  the  court  to  direct  the 
Jury  to  return  a  verdict  for  the  defendant, 
for  the  reason  that  more  than  six  years  and 
Biz  months  had  expired  after  the  last  of 
such  services  were  performed  before  the  preB- 
entation  to  the  administrator  of  the  claims 
sued  upon,  and  there  is  no  evidence  that 
plaintiff  or  his  assignor  have  rendered  any 
services  whatsoever  to  the  said  Nicholas 
Lambert,  deceased,  within  the  times   men- 
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tloned  in  their  duly  certified  claim  intro- 
daced  herein. 

The  court  overruled  the  request  to  direct 
ft  verdict,  and,  Instead  thereof,  instructed  the 
Jury,  In  substance,  that  if  they  found  that 
Nicholas  Lambert  agreed  that  he  would  make 
payment  for  the  alleged  services  when  he 
eold  the  farm,  such  agreement  would  carry 
with  it  the  assumption  on  the  part  of  Nich- 
olas lAmbert  to  sell  within  such  reasonable 
time  as  the  circumstances  would  permit,  and 
that,  if  the  Jury  found  that  a  reasouable  time 
for  Nicholas  Lambert  to  make  the  sale  of 
his  farm,  under  all  the  circumstances  as  dis- 
closed by  the  evidence  in  the  case,  had  elaps- 
ed more  than  sLc  years  and  six  months  prior 
to  the  appointment  of  the  defendant  as  ad- 
ministrator, plaintlfT's  action  would  be  bar- 
red, and  they  must  find  for  the  defendant, 
but,  if  they  found  that  a  reasonable  time 
within  which  to  make  such  sale  elapsed  be- 
fore the  death  of  Nicholas  Liambert,  but  less 
than  six  years  and  six  months  prior  to  the 
appointment  of  an  administrator,  plaintiff's 
action  was  not  barred. 

Defendant  predicates  error  upon  the  re- 
fusal of  the  court  to  direct  a  verdict  as  re- 
quested and  upon  the  Instructions  given  the 
Jury  concerning  the  statute  of  limitations. 
The  statute  provides  that : 

'"An  action  m^y  be  commenced  against  an 
ezecDtor  or  administrator  at  an;  time  after  the 
expiration  of  six  months  from  the  granting  of 
letters  testamentary  or  of  administration,  and 
nntil  the  final  settlement  of  the  estate  and  dis- 
charge of  each  executor  or  administrator  from 
the  trust,  and  not  otherwise."    O.  L.  |  386.    ■ 

But  such  action  shall  not  be  commenced 
tmtil  after  the  claim  of  plaintlGT  has  been 
duly  presented  to  such  executor  or  adminis- 
trator, and  by  him  disallowed.    O.  L.  i  387. 

[t]  No  claim  may  t>e  allowed  by  the  execu- 
tor or  administrator  which  Is  barred  by 
the  statute  of  limitations  prior  to  the  death 
of  the  decedent,  nor  will  such  a  claim 
support  an  action  based  thereon.  Section 
1241,  Or.  L.  But,  when  the  time  limited  by 
the  statute  for  bringing  an  action  expires 
subsequent  to  such  death,  the  statutes  (sec- 
tions 386  and  387,  Or.  L.)  preserve  to  a  cred- 
itor the  right  to  bring  am  action  within  six 
months  after  letters  of  administration  havo 
issued,  wbm  the  time  limited  would  other- 
wise expire  subsequent  to  the  death  of  the 
debtor  and  before  the  appointment  of  his 
personal  representative.  Blaskower  v.  Steel, 
23  Or.  106,  31  Pac.  253. 

[9]  The  allowance  of  six  months  after  the 
issuing  of  letters  of  administration  before  an 
administrator  can  be  sued  is  a  statutory 
prohibition  within  the  meaning  of  section  20, 
Or.  L.,  and  has  the  effect  of  suspending  the 
operation  of  the  statute  during  that  time,  so 
that,  in  cases  where  the  limitation  expires 
subsequent  to  tlie  six  months'  period,  the 
daim  of  the  creditor  is  not  barred  until  the 


lapse  of  six  years  and  six  months  from  the 
date  upon  which  the  right  of  action  accrued. 
Blaskower  v.  Steel,  23  Or.  106,  81  Pac.  253. 
In  the  case  of  Morgan's  Estate^  46  Or. 
^.  77  Pac  608,  78  Pac.  1029,  Mr.  Justice 
Bean,  speaking  for  the  court  said: 

"During  the  first  six  months  after  the  grant- 
ing of  letters  one  holding  a  claim  against  an 
estate,  except  possibly  when  it  comes  within 
the  provisions  of  section  18,  is  prohibited  from 
suing  thereon  in  any  event.  *  *  *  He  must, 
of  course,  present  bis  claim  before  it  is  barred 
by  the  statute  of  Umitations;  otherwise  the' 
executor  or  administrator Js  not  authorized  to 
allow  it.  [Section  1241,  Or.  L.]  The  statute 
cannot  be  tolled  by  a  mere  failure  to  present 
the  claim.  After  it  has  been  presented,  how- 
ever, the  claimant  is  prohibited  from  suing 
thereon  until  it  is  disallowed,  and  the  operation 
of  the  statute  will  be  suspended  during  the 
time  of  such  prohibition.  Blaskower  v.  Steel, 
28  Or.  106,  31  Pac  263;  Nally  t.  McDonald. 
66  Cal.  530,  6  Pac  300;  19  Am.  4b  Bag.  £nc 
Law  (2d  Ed.)  ZIO." 

[10]  Where  a  claim  Is  made  for  labor  and 
services,  and  the  matters  specified  therein 
are  the  outgrowth  of  an  entire  contract  for 
continuous  labor  and  services,  the  demand 
will  be  regarded  as  an  entire  contract,  and 
the  right  to  bring  an  action  therecm  accrues 
at  the  completion  «f  the  services  or  at  the 
time  the  claimant  ceased  to  render  the  serv- 
ices upon  whldi  the  claim  is  based,  unless 
a  later  date  for  payment  has  been  fixed  by 
the  parties  to  the  contract  17  B.  C  !<.  797 ; 
Eliot  V.  Lawton,  7  Allen  (Masa)  274,  83  Am. 
Dec.  683. 

[11]  An  obligation  which  is  payable  w^hen 
certain  land  is  sold  is  payable  at  the  exirir- 
atlon  of  a  reasonable  time  for  effecting  the 
sale.  Nolaiid  v.  Bull,  24  Or.  479,  33  Pac. 
983;  Hood  v.  Hampton  Plains  Exploration 
Co.  (0.  C.)  106  Fed.  408;  Crooker  v.  Holmes, 
65  Me.  195,  20  Am.  Rep.  687;  Hu{^es  v.  Mc- 
Ewen,  112  Miss.  35.  72  South.  848,  L.  B.  A. 
1917B,  1048,  and  case  note  page  1050. 

What  is  a  rea8<»table  time  for  effecting  the 
sale  depends  upon  the  circumstances  of  the 
particular  case.  Hood  v.  Hampton  Plains 
RxploraUon  Co.  (C.  C.)  106  Fed.  408,  411. 

In  the  instant  case  the  evidence  showed 
that  the  promise  of  the  deceased  to  pay 
plaintiff  for  his  services  when  he  sold  the 
farm  was  made  in  1899  or  1900.  Plaintiff 
ceased  to  perform  services  In  October,  1912, 
more  than  12  years  after  the  promise  was 
made.  No  exceptional  circumstances  were 
shown  which  might  have  prevented  a  sale 
of  the  premises.  Under  ordinary  conditions, 
a  reasonable  time  within  which  to  sell  a 
farm  such  as  that  disclosed  by  the  evidence 
is  much  less  than  12  years,  and,  as  a  matter 
of  law,  a  reasonable  time  for  effecting  the 
sale  expired  a  considerable  length  of  time 
before  plaintiff  ceased  to  render  services, 
and  the  %vent  upon  which  payment  was  to  be 
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made  expired  before  the  servlcea  contracted 
for  were  completed. 

[12]  Regarding  the  services  rendered  by 
plaintiff  for  the  deceased  as  a  performance  of 
an  entire  contract,  plaintiff's  right  of  action 
did  not  accrue  until  he  had  ceased  to  render 
services,  as  the  ccmtract  was  not  completed 
until  that  time.  The  date  upon  which  pay- 
ment became  due  depended  upon  two  events 
— the  expiration  of  a  reasonable  time  to  ef- 
fect a  sale  of  the  farm  and  the  completion  of 
the  services.  Payment  did  not  become  due 
until  both  events  had  happened.  A  reason- 
able time  for  the  sale  of  the  farm  elapsed 
before  the  services  ceased;  so  the  date  at 
which  the  cessation  of  services  occurred 
fixed  the  time  when  plaintiff's  right  of 
action  accrued.  Plaintiff  ceased  to  Tea- 
der  services  and  thus  completed  his  con- 
tract in  October,  1912.  Nicholas  Lambert 
died  November  10,  1016,  at  which  time  four 
years  and  approximately  one  month  had 
elapsed  since  plalntUTs  right  of  action  ac- 
crued. Letters  of  administration  issued  to 
defendant  on  November  17,  1916.  The  stat- 
ute of  limitations  was  suspended  from  the 
date  of  the  death  of  the  decedent  until  the 
lapse  of  six  months  after  letters  of  adminis- 
tration were  issued,  which  was  May  17, 1917. 
The  statute  of  limitations  therefore  barred 
plaintifTs  right  of  action  about  May  1,  1019. 
PlaintifTs  claims  were  not  presented  to  the 
administrator  until  January  20,  1920,  and 
this  action  was  not  commenced  until  Febru- 
ary 25,  1920. 

[13]  The  failure  to  presoit  a  claim  to  the 
administrator  does  not  toll  the  statute.  Mor- 
gan's Estate,.  46  Or.  233,  77  Pac.  608,  78  Pac. 
1029.  So  the  claim  was  barred  when  pre- 
sented to  the  itdminlstrator  and  before  this 
action  was  commenced. 

[14]  Defendant  attempted  to  plead  the  stat- 
ute of ,  limitations,  but  alleged  that  the  ac- 
tion had  not  been  brought -within  six  years 
after  plaintiff's  cause  of  action  accrued, 
while  the  period  of  limitations  was  six  years 
pins  the  time  which  expired  between  the 
death  of  the  decedent  and  the  expiration  of 
six  months  after  letters  of  administration 
issued.  The  authorities  hold  that  a  plea  of 
a  shorter  period  of  limitation  than  the  one 
applicable  to  the  case  is  no  plea  at  all.  Dow- 
ney ▼.  Atdiison,  T.  ft  S.  F.  R.  Co.,  60  Kan. 
499,  67  Pac.  101;  Bridgforth  r.  Payne,  62 
Miss.  777;  Hunter  v.  Hunter,  tSO  Mo.' 445; 
Bmce  V.  Baxter,  7  Lea  (Tenn.)  477. 

[If]  The  defense  of  the  statute  of  limita- 
tions is  waived  by  failure  to  plead  the  same. 
O.  L.  {  72 ;  Davis  v.  Davis,  20  Or.  78,  23  Pac. 
140;  Hawkins  T.  Donnerberg,  40  Or.  97,  66 
Pac.  691,  908;  Ausplnnd  v.  iBtna  Indemnity 
Co.,  47  Or.  10,  81  Pac.  677,  82  Pac.  12;  Crea- 
8on  V.  Douglas  County,  86  Or.  159,  167  Pac. 
796. 

[16]  In  the  absence  of  a  special  statute, 
the  fidlure  of  an  executor  or  administrator 
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to  plead  the  bar  of  the  g^ieral  statute  of 
limitations  waives  that  defense  the  same  as 
like  failure  upon  the  part  of  a  private  liti- 
gant, subject  to  the  right  of  creditors,  heirs, 
devisees,  and  legatees  to  question  the  ac- 
counts of  the  personal  representative  in  cases 
of  fraud  or  negligence.  11  R.  C.  L.  216 ;  24 
Cor.  Jur.  837 ;  Woerner,  "The  American  Law 
of  Administration"  (2d.  Ed.)  |  401 ;  Dern  v. 
Olsen,  18  Idaho,  368,  110  Pac.  164.  The  case 
last  cited  ia  reported  in  Ann.  Cas.  1912A,  1, 
and  L.  B.  A.  1915B,  1016,  in  both  of  which 
publications  an  extensive  note  follows  the 
reported  case. 

While  an  administrator  may  waive  the  de- 
fense of  the  general  statute  of  limitations  by 
failure  to  plead  the  same,  it  is  quite  uniform- 
ly held  that  an  administrator  does  not  and 
cannot  waive  a  statute  of  nonclaim  or.  a  spe- 
cial statute  of  limitations  applicable  to 
claims  against  the  estate  of  a  deceased  per- 
son by  failure  to  specially  plead  them. 

A  number  of  states  have  statutes  like  the 
Or^;on  statute  which  prohibit  an  administra- 
tor or  executor  from  allowing  any  claim 
against  the  estate  be  represents  that  is  bar- 
red by  the  statute  of  limitations,  and  the 
courts  of  those  states,  construing  such  stat- 
utes, hold  that  the  failure  to  plead  the  stat- 
ute of  limitations  in  an  action  brought  upon 
a  claim  does  not  waive  the  same,  and  that 
it  is  the  duty  of  the  court  to  give  effect 
thereto  at  any  stage  of  the  proceedings  when 
the  matter  la  brought  to  its  attention.  Reay 
V.  Heazleton,  128  Cal.  335,  60  Pa&  977; 
Vrooman  v.  Li  Po  Tal,  113  Cal.  802,  45  Pac. 
470;  Boyce  v.  Fisk,  110  Cal.  107,  42  Pac. 
473;  Butler  v.  Johnson,  111  N.  Y.  212,  IS 
N.  B.  643;  Jones  v.  Powning,  25  Nev.  390, 
60  Pac.  833;  Clayton  v.  Dinwoodey,  33  Utah, 
251,  03  Pac.  723,  728,  14  Ann.  Cas.  926; 
Fullerton  v.  Bailey,  17  Utah,  85,  53  Pac. 
1020;  In  re  Moulllerat's  Estate,  14  Mont 
245.  86  Pac.  185;  O'Keefe  v.  Foster,  5  Wyo. 
343,  40  Pac.  525;  Murtha  v.  (Donohoo,  149 
Wis.  481,  184  N.  W.  406,  136  N.  W.  158,  41 
L.  R.  A.  (N.  S.)  246. 

In  the  case  of  Reay  t.  Heazleton,  128  Cal. 
335,  60  Pac.  977,  the  court  said: 

"As  between  parties  acting  in  their  own  right, 
the  plea  of  the  statute  of  limitations  ia  unqaes- 
tionably  a  personal  privilege  which  may  be 
waived.  Bot  an  executor  or  administrator,  act- 
ing for  others,  and  in  a  trust  capacity,  is  not 
vested  with  tttis  privilege,  and  may  not  waive 
such  a  defense.  By  section  1499  of  the  Code  of 
Civil  Procedure  the  personal  representative,  as 
well  as  the  judgft  of  the  superior  conrt,  is  for- 
bidden to  allow  any  claim  which  is  barred  by  the 
statute  of  limitation.  It  would  be  a  most  un- 
warranted evasion  of  this  mandatory  provision 
to  permit  an  executor  or  administrator  by  his 
failure  to  invoke  the  plea  to  suffer  judgment 
upon  a  daim  which,  when  presented  to  him,  he 
was  bound  by  law  to  reject  because  of  the  bar 
of  the  statute.  In  Vrooman  v.  Li  Po  Tal,  118 
CaL  302  [46  Pac.  470].  It  was  held  that  th«  ad- 
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minJstrator,  by  appearing  and  answering,  could 
not  waive  the  objection  that  the  claim  in  suit 
was  barred  by  the  statute;  and  in  Boyce  t. 
Pisk,  110  Cal.  107  [42  Pac.  473],  it  is  declared 
that  an  administrator  will  not  be  permitted  to 
waive  the  statute  of  limitations  upon  k  daim 
which  is  barred.  To  like  effect  is  Butler  v. 
Johnson.  Ill  N.  Y.  212  [18  N.  B.  643].  The 
same  principles  must  apply  here,  and,  however 
tardily  the  plea  may  have  been  presented,  since 
the  facts  appear  of  record,  and  are  now  called 
to  this  court's  attention,  it  must  be  held  that 
plaintiff's  right  of  action  upon  the  Judgment  is 
barred  by  the  statute  of  limitations." 

Tbe  statute  (O.  L.  i  1241)  provides: 

"No  claim  shall  be  allowed  by  tbe  executor  or 
administrator  or  the  county  court  which  is  bar- 
red by  the  statute  of  limitation." 

[17]  Before  an  administrator  can  allow 
a  claim-  against  the  estate  which  he  repre- 
sents, tbe  claim  presented  must  show  a  sub- 
sisting liability  in  favor  of  tbe  claimant 
Zachary  t.  Chambers,  1  Or.  321,  324;  Wil- 
kes v.  Cornelius,  21  Or.  848,  350,  28  Pac.  135; 
Goltra  V.  Penland,  45  Or.  254,  77  Pa&  129; 
De  Golla  y.  Anderson,  101  Or.  94,  198  Pac. 
236. 

In  WUkes  v.  Cornelius,  21  Or.  348,  351, 
28  Pac.  135,  136,  tbe  court  speaking  through 
Mr.  Justice  Bean,  said: 

"The  daim  in  the  case  at  bar,  as  presented, 
did  not  show  any  liability  against  the  estate, 
and  the  executor  for  his  own  protection  was 
necessarily  compelled  to  disallow  it.  An  ex- 
ecutor stands  as  the  representative  of  all  the 
creditors  as  well  as  the  heirs,  legatees,  and  dis- 
tributees, and  however  liberally  disposed  he 
may  be  to  waive  technical  defenses  and  deal 
with  creditors  on  the  basis  of  substantial  jus- 
tice, he  is  not  at  liberty  to  waive  the  technical 
rights  of  those  whom  be  represents." 

[IS]  A  claim  against  an  estate  wbl6h  the 
administrator  and  courts  and  juries  are  ex- 
pressly prohibited  from  allowing  can  hardly 
be  regarded  as  8  subsisting  claim  against  tbe 
estate.  Section  1241,  O.  L.,  has  the  effect  of 
excepting  claims  against  tbe  estate  of  a  de- 
ceased person  from  the  operation  of  the  statu  - 
tory  rule  of  pleading  that  the  defense  of  the 
statute  of  limitations  is  waived  unless  af- 
firmatively pleaded,  and  also  establishes  as 
an  essential  element  of  every  valid  claim 
against  an  estate  that  such  claim  shall 
have  accrued  within  the  period  of  the  stat- 
ute of  limitations  expiring  Immediately  prior 
to  its  presentation  for  allowance.  The  pro- 
hibition of  the  statute  is  comprehensii'e.  It 
reads: 

"No  claim  shall  be  allowed  by  the  executor 
•r  administrator  or  tbe  county  court  which  is 
barred  by  the  statute  of  limitation" 

— tiiereby  depriving  the  administrator  and 
the  courts  of  all  power  and  authority  pre- 
viously possessed  by  them  to  waive  the  bar 
of  the  statute  of  limitations  in  respect  to 


claims  presented  against  an  estate.  See 
Farrow  v.  Nevin,  44  Or.  496,  600,  75  Paa  711. 

Plaintiff  was  required  to  furnish  evidence 
to  prove  that  the  claims  sued  upon,  when 
presented,  were  subsisting  claims  against  the 
estate.  A  daim  barred  by  the  statute  of 
limitations,  tbe  allowance  of  which  Is  ex- 
pressly prohibited  by  statute,  is  not  a  sub- 
sisting claim. 

The  evidence  disclosed  that  plaintiff's 
claims  when  presented  for  allowance,  and, 
when  this  action  was  commenced,  were  bar- 
red by  the  statute  of  limitations,  and  the 
Jury  should  have  been  directed  to  return  a 
verdict  for  defendant  as  requested. 

The  Judgmrat'  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  such 
other  proceedings  as  may  seem  proper,  not 
inconsistent  with  this  opinion. 

BURNETT,  C.  3.,  and  BEAN  and  BBOWN, 
JJ.,  concur. 


BROWN  V.  DRAKE  at  tO.* 

(Supreme  Court  of  Oregon.     April  18,  1922.) 

Desoeat  and  distribution  «=>I40— Heirs  not  an- 
able,  wbera  claims  not  presented  against  es- 
tata. 

In  view  of  Or.  L.  (|  1238,  1239,  relating  to 
presentation  of  daims  against  estates  of  de- 
cedents, where  an  action  waa  begun  prior  to 
testator's  death  and  after  his  decease  no  daim 
was  presented  during  the  administration  of  his 
estate  by  plaintiff,  after  such  final  settlement, 
plaintiff's  claim  waa  barred,  and  heirs  of  de- 
cedent coold  not  be  substituted  aa  parties  de- 
fendant. 

Department  1. 

Appeal  from  Circuit  .Court,  Klamath  Coun- 
ty; D.  V.  Kuykendall,  Judge. 

Action  by  Joseph  Brown  against  Thomas 
Drake  and  others.  From  an  order  denying 
plaintiff's  motion  to  substitute  Ella  Drake 
and  another,  daughters  of  Thomas  Drake,  de- 
ceased, plaintiff  appeals.    Ailirmed. 

On  June  14,  1918,  Joseph  Brown  Instituted 
an  action  kit  law  against  Thomas  Drake  to 
recover  money  paid  for  legal  services  per- 
formed or  to  be  performed  by  Drake.  The 
latter  answered,  and  the  cause  was  put  in 
Issue  by  the  flllng  of  Brown's  reply  on  July  5, 
1918.  There  has  been  no  trial  of  the  facts, 
and  'no  further  pleadings  were  filed,  or  steps 
of  any  nature  taken  until  nearly  two  years 
after  issue  drawn.  On  April  3,  1920,  plaintiff 
Brown  filed  his  motion  for  substitution  of 
parties  defendant,  requesting  the  addition  of 
the  respondents  Ella  and  Ruth  Drake. 

During  tbe  interim  mentioned,  to  wit,  on 
May  27.  1919,  defendant  Drake  died  testate. 
His  will  was  probated,  in  Klamath  county. 
Or.,  an  executrix  was  duly  appointed  by 
the  county  court  of  that  county,  the  requliwl 


^sFor  other  CMea  ace  aame  topic  and  KEY-NUMBER  tn  all  Key-Numbered  Dlgxta  and  ladeXM 
*For  corrected  opinion,  see  210  Pac  TlDl 


Digitized  by 


Google 


Or4 


BROWN  y 
(Ml 


notice  was  given  to  creditors  of  the  estate 
according  to  law,  the  regular  and  legal  time 
was  allowed  creditors  for  the  presentation  of 
claims,  the  nsual  probate  proceedings  w^e 
had,  and  the  estate  was  closed  and  the  ex- 
ecutrix discharged;  all  of  which  was  done 
without  this  appellant  having  filed  or  pre- 
sented any  claim  whatsoever  against  the  es- 
tate of  said  Thomas  Drake,  deceased. 

The  trial  court  denied  the  motion  for  sub- 
stitution, and  this  appeal  is  predicated  npon 
appellant's  contention  that  error  was  com- 
mitted thereby. 

The  sole  question  for  decision,  in  substance, 
is  this:  Is  the  appellant.  In  his  attempt  to 
revive  the  action  and  proceed  against  the 
heirs,  barred  by  his  own  failure  to  present  a 
claim  to  the  executrix  or  to  move  for  substi- 
tution before  the  time  for  presentation  of 
claims  had  elapsed?  Or,  in  other  words:  If 
appellant  would  substitute  the  heirs  of  de- 
cedent and  proceed  against  them  as  parties 
defendant,  was  it  necessary  that  he  should 
first  present  his  claim  to  the  executrix  In 
due  time  or  make  his  motion  for  substitution 
before  the  expiration  of  the  time  limited  for 
presentation  of  claims? 

Seneca  Fonts,  of  Portland  (W.  O.  Van 
Emon,  of  Klamath  FaUs,  and  Augustin  Don- 
ovan, of  Alameda,  Cal.,  on  the  brief),  for  ap- 
pellant. 

W.  A.  Wiest,  of  Klamath  Falls  (W.  Lair 
Thompson,  of  Portland,  and  C.  F.  Stone,  of 
Klamath  Falls,  on  the  brief),  for  respondents. 

McBRIDE,  J.  (after  stating  the  facts 
as  above).  Section  1236  of  the  Code  (Or. 
L.)  provides  In  substance  that  the  execu- 
tor shall  give  notice  of  bis  appointment 
and  "shall  require  all  persons  having  claims 
against  the  estate  to  pres^it  them,  with  prop- 
er vouchers,  within  six  months  from  the  date 
of  such  notice,"  etc.  Section  1239  provides, 
among  other  things,  that — 

"A  daim  not  presented  within  six  months 
after  the  first  publication  of  the  notice  is  not 
barred,  bat  it  cannot  be  paid  until  the  dalms 
presented  within  that  period  have  been  satis- 
fied; and  If  the  claim  be  not  then  due,  or  If 
it  be  contingent.  It  shall  nevertheless  be  pre- 
sented as  any  other  claim.  Until  the  admin- 
istration has  been  completed,  a  claim  agamst 
the  estate  not  barred  by  the  statute  of  limita- 
tions may  be  presented,  allowed,  and  paid  out 
of  any  assets  tlien  In  the  bands  of  the  ex- 
ecutor or  administrator  not  otherwise  appro- 
priated or  liable." 

Construing  these  statutes  together,  we  are 
of  the  opinion  that,  before  plaintiff  could 
have  substitution  in  this  action,  it  was  his 
duty  to  show  that  his  claim  had  been  pre- 
sented to  the  executrix  within  the  time  pre- 
scribed by  statute  and  before  the  final  set- 
tlement of  the  estate.  After  such  final  set- 
tlement a  claim  not  presented  is  barred. 

The  authorities  seem  to  bold,  however,  that, 
if  the  motion  to  continue  is  made  within  the 
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time  allowed  by  statute  and  before  final  set- 
tlement, the  application  to  continue  or  revive 
the  case  is  in  itself  a  sutBclent  presentatioa 
to  comply  with  the  statute.  18  Cyc.  453, 
and  cases  there  cited.  The  view  that  a  re- 
vivor against  the  executor  is  a  sufficient  pres- 
entation was  taken  In  this  state  in  the  case 
of  The  Home  v.  Selling,  91  Or.  428,  179  Pac. 
261.  In  that  Instance  May  and  his  guardian 
were  sued,  and,  pending  the  litigation,  May 
died,  whereupon,  and  within  the  six  months 
allowed  for  the  presentation  of  claims,  ap- 
plication was  made  to  substitute  his  executors 
as  defendants,  which  was  allowed.  This 
conrt  held  that  under  such  conditions  no 
presentation  of  the  claim  was  necessary. 

The  circumstances  in  that  case,  however, 
were  far  dlfferoit  from  those  existing  here, 
wherein  the  party  presented  no  claim  against 
the  estate  to  the  executrix,  but  waited  un- 
til after  the  probate  proceedings  were  closed 
and  the  executrix  had  been  discharged,  be- 
fore asking  to  have  bis  action  at  law  re- 
vived as  against  the  devisees.  Such  a 
proceeding  would  present  several  incongru- 
ities. PlaintUf's  cause  of  action  was  personal 
and  for  breach  of  a  contract  to  furnish  serv- 
ices. The  heirs  owed  him  no  services  and 
had  broken  no  contract.  When  Drake  died, 
plaintiff  had  no  claim  against  Ruth  or  Ella 
Drake,  but  did  have  a  claim  against  Drake's 
estate  to  the  extent  that  it  could  be  applied 
to  pay  bis  claim.  What  Judgment  can  he 
take  In  bis  law  action,  if  revived,  against 
Ruth  and  Ella  Drake?  The  marshaling  of 
assets  to  pay  claims  is  a  matter  of  purely 
equitable  cognizance.  In  a  law  action  a 
plaintiff,  if  he  recovers,  takes  a  judgment  in 
personam  against  the  defendant,  not  against 
a  fund  or  specific  property.  He  does  not 
come  into  court  In  a  proceeding  quasi  in  rem, 
asking  that  certain  designated  real  property 
be  sold  and  the  proceeds  applied  upon  his 
claim;  his  remedy  at  law  is  by  Judgment  and 
execution  generally  against  the  defendant, 
so  that,  in  case  an  heir  should  receive  real 
estate  of  the  value  of  $100  and  a  Judgment 
should  be  recovered  against  him  for  $1,000, 
"the  last  state  of  that  man  would  be  worse 
than  the  first"  It  is  to  avoid  such  incongru- 
ous consequences  that  the  law  has  required 
claims  against  an  estate  to  be  presented  with- 
in six  months,  or  at  least  before  final  settle- 
ment 

In  our  Judgment  the  plaintiff  had  one  of 
two  courses  open  to  him.  He  could  before 
final  settlement  have  presented  his  claim  to 
the  executrix  and,  If  allowed,  could  have  had 
the  property  of  the  estate  subjected  to  it,  or,  if 
disallowed,  be  could  at  any  time  within  one 
year  after  the  death  of  the  testator  have  had 
his  action  revived  against  the  executrix;  or 
he  could,  at  any  time  before  the  closing  of 
the  estate  and  within  one  year  after  the 
death  of  Drake,  have  applied  to  the  court  for 
leave  to  have  the  action  continued  against 
the  executrix,  as  was  done  in  The  Home  r. 
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Bluing,  supra.  Failing  to  do  either  of  these, 
he  waived  his  legal  remedy.  Whether  he 
has  any  such  standing  as  wonld  Justify  liim 
in  bringing  a  proceeding  in  equity  to  subject 
the  land  devised  to  Huth  and  Blla  Drake  to 
the  payment  of  Ids  claim  is  not  before  us. 
So  far  as  the  record  shows,  he  presented  uo 
amended  complaint  to  the  trial  court  in  this 
proceeding. 

The  case  before  us  Is  boldly  this:  Plain- 
tiff had  a  purely  legal  claim  against  the  es- 
tate. He  did  not  present  it  to  the  executrix 
for  allowance  and  did  not  ask  to  have  bis 
action  revived  (which  would  have  been  equiv- 
alent to  an  allowance)  while  the  estate  was 
being  probated,  and,  so  far  as  any  action  at 
law  in  his  original  case  is  concerned,  he  is 
barred.  Section  38  of  the  Code,  permitting 
a  revivor  of  actions,  is  only  part  of  a  com- 
prehen^ve  scheme  of  procedure,  and  before 
a  litigant  can  invoke  its  aid  he  must  bring 
himself  within  the  other  requirements  of  the 
statute. 

The  order  of  the  circuit  court  is  affirmed. 

HARKIS,  HAND,  and  McCOURT,  JJ.,  con- 
cur. 


(28  Wyo.  282) 

BAMFORTH  V.  IHMSEN  M  al.     (No  1023.) 

(Supreme  Court  of  Wyoming.     April  11, 
1922.) 

1.  Appeal  and  error  (®=>l 1 46— Supreme  Court 
will  not  modify  opinion  on  evidence  not  con- 
sidered by  trial  court. 

In  action  to  quiet  title  to  rights  in  a  ditch  in 
which  lower  court  based  its  finding  solely  upon 
proof  of  adequate  water  rights  under  Comp. 
St.  1920,  i  928,  without  considering  the  other 
evidence,  the  Supreme  Court  in  holding  such 
statute  inapplicable  will  not  modify  the  judg- 
ment upon  evidence  not  considered  by  trial 
court,  but  will  remand  the  case. 

2.  Appeal  and  error  is=>ll46 — Supreme  Court 
will  not  modify  judgmenit  on  evidence  not 
oonsidered  by  trial  court  merely  for  purpose 
of  early  adjudication  of  the  matter. 

In  action  to  quiet  title  to  rights  in  a  ditch, 
the  Supreme  Court,  in  holding  that  trial  court 
erroneously  failed  to  consider  certain  evidence, 
will  not  itself  modify  the  judgment  on  such 
evidence  for  the  purpose  of  an  early  adjudica- 
tion of  the  rights  of  the  parties,  but  will  re- 
mand the  case,  since  the  water  may  be  tem- 
porarily divided  between  the  parties  under 
Comp.  St.  1920.  i  946,  authorizing  the  dis- 
tribution of  water  from  a  ditch  jointly  owned 
where  such  joint  owners  are  unable  to  agree. 

3.  Appeal  and  error  <3=>II46 — Supreme  Coart 
will  not  modify  Judgment  where  unable  to 
make  findings  required  by  statute. 

In  action  to  quiet  title  to  rights  in  a  ditdi 
where  the  Supreme  Court,  in  holding  'that  trial 
uosrt  erroneously  failed  to  consider  certain  e*i>i 


deaee,  is  unable  to  make  fisdinga  required  by 
Comp.  St.  1920,  I  933,  the  Supreme  Court  will 
not  modify  the  judgment,  but  win  remand  the 
case  to  the  trial  court. 

4.  Waters  and  water  oourses  4=3 1 27— Parties 
may  rely  on  adverse  possession  in  action  to 
quiet  title  to  ditch  under  the  statute. 

In  action  to  quiet  title  to  rights  In  a  ditch 
under  Comp.  St  1920,  g  933;  either  of  the  parties 
may  assert  title  by  adverse  possession,  notwith- 
standing section  928,  providing  for  a  record  of 
the  ownership  of  ditches. 

5.  Waters  and  water  oourses  4=>I52(II)— Oe- 
oree  of  court  In  action  to  determiae  Interests 
la  irrigation  worlis  held  a  "reoord"  within 
statute  relating  t»  adjudication  of  rights. 

In  an  action  for  the  determination  of 
rights  in  irrigation  dit<*  under  Comp.  St. 
1920,  §  933,  providing  for  the  determination 
of  rights,  where  the  several  owners  cannot 
agree  as  to  their  interests,  the  decree  of  the 
court  held  a  "record"  within  section  928,  pre- 
scribing a  rule  for  establishing  the  ownership 
of  ditches  and  other  irrigation  works  unless 
the  owners  "make  a  record  as  herein  provided 
or  have  a  record  thereof  made  in  some  other 
manner  showing  the  relative  ownership  of  each 
interested  party,"  in  view  of  sections  918,  929- 
933. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  SeCund  Series,  Record.] 

Error  to  District  Court,  Laramie  Coanty; 
William  O.  Mentzer,  Judge. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  204  Paa  345. 

A.  D.  Walton,  of  Cheyenne,  and  H.  V.  S. 
Groesbeck,  of  liaramie,  for  plaintiff  in  error. 

N.  E.  Corthell,  of  Laramie,  for  defendant:^ 
in  error. 

POTTER,  O.  J.  Defendants  In  error  have 
filed  a  petition  for  a  rehearing  in  this  cause, 
specifying  as  the  only  point  to  be  considered 
that  said  defendants  in  error  should  be  per- 
mitted to  accept  a  modification  of  the  find- 
ings and  jndgm^t  suggested  in  this  court's 
forme;  opinion  disposing  of  the  cause  upon 
the  original  hearing.  In  specifying  that 
point,  the  petition  refers  to  the  statement 
in  our  former  opinion  that  If  we  could  say 
that  the  trial  court  had  passed  on  all  the 
evidence  upon  the  subject  of  ditch  rights, 
instead  of  resting  its  conclusion  upon  a  pre- 
sumption arising  from  section  928,  Comp. 
Stat.  1920,  we  might  then  simply  modify  the 
decree.  See  the  opinion  as  reported  in  204 
Pac.  345-35&  But  it  was  further  said  in 
the  opinion  In  that  connection  that— 

"We  are  not  aUe  to  so  say,  and  we  see  no  al- 
ternative but  to  reverse  the  case  and  remand 
It  for  a  new  trial." 

And  we  are  not  now  convinced  that  the 
case  should  be  finally  disposed  of  here  by  the 
suggested  modification,  or  that  a  rehearing 
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mlgbt  result  In  a  change  at  onr  view  ct  tbe 
matter  justifying  Buch  a  dlspositioa  of  the 
cause. 

By  the  third  cause  of  action  upon  which 
the  case  was  finally  submitted  to  the  trial 
court,  it  was  sought  to  quiet  the  title  of  the 
plaintiff,  as  administrator,  to  the  alleged  two- 
thirds  interest  of  the  decedent  Gardner  In 
the  Park  ditch,  as  well  as  the  same  alleged 
Interest  in  the  water  appropriated  and  car- 
ried through  the  ditch.  And  it  was  alleged 
in  that  connection  that  the  plalntlfF  was  un- 
able to  agree  with  the  defendant  Bamforth 
upon  the  amount  of  the  Interest  In  said  ditch 
owned  by  each,  and  that  the  plaintifF  desired 
upon  the  filing  of  an  afildavit,  or  otherwise, 
to  haye  the  respective  Interests  of  the  parties 
in  such  ditch  and  waters  determined  by  the 
court.  .And  the  Intervening  petition  of  the 
heirs  at  law  of  the  decedent  Gardner  admits 
and  reaffirms  each  and  evei^  allegation  of 
the  plaintlfFs  petition,  and  alleges  the  ab- 
sence of  any  right  of  the  defendant  Bam- 
forth to  the  said  fwo-thirds  Interest  in  the 
ditch,  and  also  the  water  rights  for  the  irri- 
gation of  the  Gardner  lands,  and  prays  that 
they  be  adjndged  owners  In  fee  simple  of 
snld  two-thirds  interest  in  the  ditch,  as  well 
as  in  two-thirds  of  the  water  flowing  therein. 

[1]  The  record  shows  also,  by  objection  to 
testimony  offered  by  the  defendant,  that 
counsel  for  the  plaintiff  and  the  intervening 
heirs  contended  that  the  relative  rights  of 
the  parties  In  the  ditch  and  the  proportionate 
ownership  thereof  was  to  be  determined  ac- 
cording to  the  proportion  of  their  adjudicated 
water  rights  through  that  ditch,  and  that 
any  direct  evidence  showing  by  whom  the 
ditch  had  been  constructed,  or  other  facts 
that  might  tend  to  show  ownership  aside 
from  the  proof  of  adjudicated  water  rights, 
was  inadmissible.  The  court,  however,  ad- 
mitted, over  such  objection,  some  testimony 
as  to  the  construction  of  the  ditch,  and  evi- 
dence was  also  admitted  as  to  repairs  upon 
the  ditch  and  the  use  of  water  through  it  by 
the  respective  parties.  Two  petitions  signed 
by  Bamforth,  one  of  which  was  shown  to 
have  been  filed  with  the  board  of  control, 
were  Introduced  in  evidence  by  the  parties 
opposed  to  Bamforth,  containing  an  admis- 
sion by  Bamforth  that  he  owned  a  one-third 
Interest  In  the  ditch,  and  the  other  parties 
a  two-thirds  Interest.  But  the  court,  aside 
from  a  general  finding  in  favor  <Jf  plaintiff 
and  intervaiers  upon  the  issues  joined,  found 
specially  that  the  Interveners,  collectively, 
owned  an  undivided  850A160  Interest  in  the 
Park  ditch,  and  the  defendant  Bamforth, 
310A160  Interest,  "corresjwnding  with  the 
water  rights  adjudicated  and  awarded  to  the 
said  parties  respectively,  and  to  their  re- 
spective predecessors  in  Interest";  clearly 
showing  that  such  finding  was  based  solely 
upon  the  proof  of  the  adjudicated  water 
rights,  without  considering  any  of  the  other 
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evidence  up<»  the  subject,  except  possibly 
the  evidence  showing  the  use  of  the  appro- 
priated water  through  the  ditch.  And  we  re- 
main of  the  opinion  that  this  court  should 
not  dispose  of  the  case  by  modifying  the 
judgment  upon  evidence  not  considered  by 
the  trial  court,  and  which  would  require  a 
finding  based  upon  such  unconsidered  evi- 
dence. City  of  Rawlins  v.  Jungquist,  16 
Wyo.  403,  at  pages  435-437,  »i  Pac.  464,  96 
Pac.  144.  Whatever  might  be  considered  the 
effect  of  the  defendant's  admission  in  the  pe- 
titions aforesaid,  or  the  other  evidence  on  the 
subject,  the  question,  one  of  fact,  ought  to 
be  passed  upon  by  the  trial  court. 

[2]  Nor  do  we  think  that  the  suggested 
necessity  for  ending  this  particular  litigation 
is  sufficient  to  justify  our  disposition  of 
the  cause  by  a  modification  of  the  judgment, 
or  that  it  should  be  disposed  of  to  secure  the 
early  installation  of  a  division  box,  to  enable 
the  parties  to  obtain  the  water  In  accord- 
ance with  their  adjudicated  rights.  If  the 
trial  court  should  not  be  disposed  to  bold 
that  it  has  authority  to  require  the  installa- 
tion of  such  a  box  pending  the  action,  as 
prayed  for  in  the  petition,  or  that  it  is  neces- 
sary, it  would  seem  that  the  division  of  the 
water  might  be  temporarily  provided  for 
under  section  946,  Comp.  Stat  1920,  author- 
i/.ing  the  distribution  of  water  from  a  Oltdi 
jointly  owned,  where  such  joint  owners  are 
unable  to  agree  relative  to  such  distribution, 
and  authorizing  the  water  commissioner  to 
take  exclusive  charge  of  the  ditch  for  that 
purpose.  With  the  issues  in  the  case  much 
simplified  by  onr  decision  disposing  of  the 
other  questions  presented  upon  the  original 
bearing,  there  ought  not  to  be  much  diffi- 
culty or  delay  in  bringing  the  cause  to  a 
final  disiMJsltion  upon  a  new  trial;  and.  In 
any  event,  we  think  it  necessary  that  the 
question  of  the  relative  ownership  of  these 
parties  in  the  ditch  should  be  determined  In 
the  first  Instance  by  the  trial  court  upon  the 
proper  theory  as  explained  In  our  former 
opinion. 

[3,4]  A  further  objection  to  disposing  of 
the  case  by  the  suggested  modification  Is  the 
inability  of  this  court  to  make  the  further 
findings  required  by  section  933,  and  the  im- 
propriety of  Its  doing  so,  in  the  absence  of 
any  finding  on  the  subject  by  the  trial  court. 

Our  view  of  the  statute  providing  for  a 
record  of  the  ownership  of  ditches  and  other 
irrigation  works  and  prescribing  a  rule  for 
establishing  the  same  in  the  absence  of  a 
record,  so  far  as  It  applies  to  this  case,  seems 
to  be  fully  explained  ta  the  former  opinion. 
But  It  is  suggested  in  the  brief  now  filed 
tliat  some  of  the  expressions  in  that  opinion 
with  reference  to  the  matter  are  broader 
than  the  case  requires  or  the  statute  justi- 
fies. We  are  not  sure  that  we  understand 
what  is  intended  by  that  assertion,  or  the 
farther  suggestion  that  the  question  be  i9- 
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examined  for  the  purpose  of  stating  the  lim- 
itations that  may  be  thought  needful  In  the 
accurate  interpretation  of  the  statute.  The 
statute  had  our  careful  consideration  at  the 
time  of  the  decision,  and  there  was  no  inten- 
tion to  go  beyond  the  necessities  of  the  case 
in  explaining  our  interpretation  of  It,  and 
we  do  not  now  perceive  wherein  it  may  be 
thought  that  we  had  done  so,  unless  counsel's 
suggestion  in  that  respect  refers  to  the  ex- 
ception stated  in  the  opinion,  when  declaring 
that  section  028  can  have  no  possible  applica- 
tion in  an  action  brought  as  provided  In  sec- 
tion 933,  Tiz.: 

"Except  only  in  case  where  adverse  pos- 
session, as  defined  in  that  section  (92S)  is 
relied  on,  which  is  not  true  here." 

That  statement  of  the  exception  was  not 
intended  as  a  denial  of  the  right  of  either 
of  the-  parties  to  claim  or  assert  such  adverse 
possession  in  support  of  bis  or  their  alleged 
title  in  an  action  under  section  933,  but  as 
a  recognition  of  such  right,  and  it  was  stated 
that  such  possession  was  not  relied  on  here 
for  the  reason  that  it  was  not  urged  before 
this  court  and  we  were  not  advised  that  the 
alleged  title  of  either  party  was  based  io 
.whole  or  in  part  upon  the  fact  of  such  ad- 
verse possession;  and  it  explained  also  the 
omission  of  further  discussion  concerning  the 
exception  stated,  and  that  in  holding  sec- 
tion 928  to  be  inapplicable  we  had  reference 
only  to  the  general  provisions  of  the  section 
declaring  the  rule  for  establishing  relative 
ownership  in  the  absence  of  a  record  made 
by  the  owners  as  provided  In  the  statute  or 
in  some  other  manner. 

The  statute  in  question,  now  chapter  70 
of  the  Compiled  Statutes  of  1920,  compriidng 
sections  928  to  933,  inclusive,  was  enacted  in 
1907  as  a  part  of  an  act  amending  and  re- 
enacting  several  sections  of  the  Revised  Stat- 
utes of  1^09,  repealing  certain  other  sections, 
and  making  new  provisions,  all  relating  to 
water  riglits  and  the  supervision  thereof,  un- 
der s  title  containing  the  words,  "prescribing 
a  method  for  recording  and  quieting  the  title 
to  property  rights  and  interests  In  irrigation 
works."  The  original  act  was  approved  Feb- 
ruary 20,  1907,  which  accounts  for  the  Inclu- 
sion of  that  date  in  section  928  in  place  of 
the  words  "the  date  of  the  passage  of  this 
act,"  found  in  the  provision  of  the  original 
act  that  the  relative  Interests  shall  be  fixed 
by  the  Issuance  of  a  final  certificate  of  ap- 
propriation as  the  same  appears  of  record  in 
the  office  of  the  board  of  control  and  of  the 
respective  county  clerks.  The  first  section  of 
the  statute  in  question  (928)  contains  also  a 
provision  not  mentioned  In  the  former  opin- 
ion, which  tends  to  explain  the  general  pur- 
pose of  the  statute,  in  connection  with  the 
other  provisions,  viz.: 

"BJrery  conveyance  of  a  ditch,  canal  or 
reservoir,  or  an;  interfst  therein,  shall  here- 
after be   executed   and   acknowledged   in  the 


same  manner  as  a  conveyance  of  real  estat* 
and  recorded  as  herein  provided,  and  any  such 
conveyance  which  shall  not  be  made  in  cos- 
formity  with  the  provisions  of  ttiia  chapter, 
shall  be  null  and  void  as  against  subsequent 
purchasers  thereof  in  good  faith  and  for  a  val- 
uable consideration." 

That  Is  the  concluding  provision  of  the 
section.  The  preceding  provision,  that  the 
relative  interests  shall  be  established  by  the 
ratio  between  the  water  right  of  each  water 
user  to  the  total  water  rights  adjudicated 
under  "such  irrigation  works,"  and  "shall 
therefore  be  fixed  by  the  issuance  of  the  final 
certificate  of  appropriation"  as  the  same  ap- 
pears of  record,  is  made  to  depend  for  its 
operation  upon  the  failure  of  the  owners  to 
have  a  t-ecord  made  "as  herein  provided"  or 
"in  some  other  manner,"  showing  the  relative 
ownership  of  each  interested  party  in  "such  Ir- 
rigation works."  The  Legislature  clearly  had 
in  mind  the  possibility  that  a  record  might 
have  been  or  might  be  made  in  some  other 
manner  than  that  provided  in  the  subsequent 
sections.  We  need  not  go  further  in  search 
of  a  reason  for  the  thought  of  such  a  pos- 
sibility than  to  suppose  that  the  relative  In- 
terests might  be  shown  by  recorded  deeds  or 
contracts,  if  sufficient  in  form  and  substance 
to  constitute  a  record.  But  the  statute  pro- 
vides two  methods  of  making  the  required 
record,  aside  from  a  record  to  be  made  "in 
some  other  manner"  :  First,  by  the  next  suc- 
ceeding section  it  authorizes  the  filing  in  the 
office  of  the  board  of  control  and  of  the  coun- 
ty derk  wherein  any  ditch,  reservoir,  or  oth- 
er irrigation  works  may  be  located,  of  an 
affidavit  by  "any  person,  persons,  pertner- 
sliip  or  association  of  individuals,  or  corpora- 
tion," joined  in,  signed,  and  sworn  to  by  all 
the  parties  having  an  interest  in  such  ditch 
or  ditch  right,  "stating  therein  the  name  of 
the  ditch,  the  ownership  of  said  ditch,  the 
interest  each  claimant  owns  therein  specific- 
ally, the  method  ot  securing  rights  of  way 
or  irrigation  works  and  the  date  of  such 
procedure  and  referring  to  the  records  of 
the  office  of  the  state  engineer  or  board  of 
control,  or  both,  relative  to  dimensions  of  ir- 
rigation worlcs,  their  location,  and  adjudica- 
cated  rights  to  water  conveyed  in  or  stored 
in  sudi  works,  and  such  other  information 
as  may  be  deemed  necessary." 

Where  that  is  done,  the  next  section  (930) 
provides  that  the  facts  stated  in  the  affidavit 
.shall  be  prima  facie  evidence  of  the  truth 
thereof  in  any  court  of  the  United  States, 
and  that  "no  action  for  the  recovery  of  the 
title  or  possession  of  such  Irrigation  works 
can  be  brought  after  ten  years  from  the  time 
of  the  recording  of  such  affidavit;  provided, 
that  during  such  ten  years  the  claimant  as 
mentioned  in  such  affidavit,  or  his  successor, 
in  rights,"  has  had  continuous,  open  and  un- 
disputed possession  of  such  irrigation  works. 
This  is  followed  by  a  provision  In  section 
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S31  that  any  transfer  to  a  pnrcba9er  in  good 
faith  and  for  a  valuable  consideration  of  any 
such  irrigation  works  after  the  expiration  of 
10  years  from  the  filing  of  such  affidavit  shall 
vest  in  such  grantee  an  absolute  title  In  fee 
simple  from  the  claims  of  any  person  what- 
soever, to  the  extent  that  such  works  are 
claimed  in  said  affidavit  by  the  grantor  or 
his  predecessor  in  interest,  unless  within  said 
10  years  any  other  party  claiming  an  inter- 
est in  such  works  has  filed  with  the  county 
clerk  wherein  his  land  irrigated  by  such 
works  is  situated  an  afiidavit  as  mentioned 
in  section  929. 

Section  932  is  confined  to  penal  provisions 
and  is  immaterial  here.  Section  933  reads 
as  follows: 

"Where  the  ownership  of  any  irrigation 
works  is  disputed,  or  jointly  daimed  by  any 
person,  partnership  or  corporation,  and  the 
several  owners  cannot  agree  upon  the  amount 
of  interest  owned  by  .each,  and,  one  or  more 
daimants  of  such  right  desire  the  filing  of  the 
afiidavit  as  hereinbefore  mentioned,  while  the 
other  or  others  do  nol  desire  to  join  therein, 
one  or  more  such  claimants  may  bring  an  ac- 
tion in  equity  in  the'  district  court  of  any 
county  wherein  the  land  or  parts  of  the  land  af- 
fected by  such  ditdt  or  ditch  right  is  located, 
and  said  court  shall  determine  the  right  of  the 
several  claimants  to  such  ditch  or  ditch  right, 
and  determine  all  the  facts  necessary  in  the  af- 
fidaWt  hereinbefore  prescribed,  and  such  de- 
cree shall,  after  being  filed  and  recorded  in  the 
office  of  the  county  clerk  of  the  proper  county 
as  hereinbefore  prescribed,  have  tiie  same  force 
and  effect  as  the  affidavit  hereinbefore  pre- 
scribed; provided,  that  the  provisions  of  this 
chapter  shall  not  be  construed  to  relate  to  wa- 
ter rights,  or  in  any  way  to  conflict  with  the 
laws  governing  the  same." 

[S]  By  another  provision  of  the  statutes 
previously  enacted  it  is  provided  that  a  cer- 
tified copy  of  a  Judgment  of  a  district  court 
affecting  the  title  to  any  water  right  or 
water  system  of  any  kind  shall  be  forwarded 
upon  rendition  to  the  board  of  control  by  the 
clerk  of  such  court  Comp.  Stat.  1020,  $  918. 
And  thus  a  record  is  provided  for  by  that 
provision  of  the  statute  and  by  the  provision 
of  section  933  for  filing  and  recording  the 
decree  in  the  county  clerk's  ofiSce,  in  both 
of  the  oiflces  wherein  section  920  requires 
that  the  afiidavit  mentioned  therein  shall  be 
filed.  We  think  It  clear  that  the  provision 
of  933  for  bringing  an  action  in  equity  'pre- 
scribes one  of  the  methods  for  making  or 


V.  IHMSEX  1007 

P.) 

having  a  record  made  referred  to  In  section 
928  by  the  words  "make  a  record  as  herein 
provided."  The  action  Is  authorized  where 
the  ownership  is  disputed,  or  where  the  irri- 
gation works  are  jointly  claimed  and  the 
owners  cannot  agree  upon  the  amount  of  the 
interest  owned  by  each,  while  the  right  to 
file  the  affidavit  provided  for  by  section  929 
is  not  limited  to  cases  where  the  title  is  in 
dispute  or  there  is  a  disagreement  as  to  the 
extent  of  a  joint  owner's  Interest,  but  seems 
to  be  intended  to  apply  generally  where  there 
is  no  dispute  about  such  matters  or  no  known 
dispute,  since  it  provides  for  an  affidavit  to 
be  Joined  in,  signed  and  sworn  to  by  all  of 
the  parties  having  an  interest  in  the  ditch 
or  ditch  right.  But  the  statute,  in  section 
931,  seems  also  to  recognize  the  right  of  any 
other  party  claiming  an  Interest  in  the  irriga- 
tion works  to  file  an  affidavit  stating  his 
interest  within  10  years  after  the  filing  of 
the  affidavit  relating  to  such  works  in  which 
he  did  not  Join,  and  evidently  to  protect  a 
party  whose  claimed  Interest  in  a  ditch  or 
other  works  has  not  been  mentioned  or  rec- 
ognized in  an  affidavit  filed  under  section 
939  relating  thereto. 

Hence  section  933  covers  a  situation  not 
specifically,  at  least,  provided  for  in  section 
029,  without  which,  or  some  other  adequate 
provision  covering  such  a  situation,  the  stat- 
ute would  apparently  fall  to  fully  accomplish 
Its  declared  purpose  to  prescribe  a  method 
for  recording  and  quieting  the  title  to  prop- 
erty rights  and  interests  in  irrigation  works. 
And  without  that  section  construed  as  above, 
in  connection  with  the  other  provisions  of 
the  statute,  the  making  of  any  record  of  the 
relative  ownership  of  the  parties  interested 
in  a  Jointly  owned  ditch  or  other  Irrigation 
works  might  be  prevented  through  the  re- 
fusal of  a  Joint  owner  to  file  or  join  in  the 
making  and  filing  of  the  authorized  affidavit. 

The  fact  that  additional  or  Incidental  re- 
lief may  be  asked  for  and  granted  in  the 
action,  as,  for  example,  in  this  case,  direct- 
ing the  construction  of  a  permanent  division 
box,  does  not,  In  onr  opinion,  defeat  or  af- 
fect the  character  of  the  action  as  an  author- 
ized method  under  the  statute  for  having  a 
record  made  of  the  relative  ownership  of 
each  interested  party  in  the  irrigation  works. 

The  petition  for  rehearing  will  be  denied. 

Rehearing  denied. 

KIMBAUO  and  BLUMS,  JJ.,  concur. 
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BASS  V.  CITY  OF  CASPER  at  aL 
(No.  1056.) 

(Suprem*  Oonrt  of  Wyoming.    April  11,  1922.) 

1.  Municipal  oorporations  $=>493(6)— Auess- 
ments  valid  when  conflrmed  by  council  as 
against  objeotlon>  mado  In  conflrmatioo  pro- 
cooding. 

Since  Comp.  St.  1920,  {g  198S,  1988,  witli 
respect  to  waiver  of  objections,  to  local  as- 
EcssmentB  apply  only  to  persons  not  filing  ob- 
jections to  and  not  appealing  from  the  council's 
confirmation  thereof,  section  2019,  declaring  as- 
sessments valid,  though  made  by  an  unauthor- 
ized officer  or  person,  if  confirmed  by  the  coun- 
cil in  good  faith  without  fraud  or  oppression, 
applies  also  to  objections  made  in  the  confir- 
mation proceeding  itself,  and  covers  at  least 
the  specific  irregularities  therein  pointed  out. 

2.  Munlcipai  oorporations  ®=s>536— Irregularity 
asserted  In  suit  to  enjoin  colleotion  of  assess- 
ment nust  constitute  valid  objection  la  oca- 
flrmatlon  proceedings. 

No  irregularity  can  be  successfully  assert- 
ed in  a  suit  to  enjoin  collection  of  an  assess- 
ment which  would  not  constitute  a  valid  ob- 
jection in  the  confirmation  proceedings. 

3.  Maaioipal  eorporatloas  ®=a293( 2)— Reason- 
able description  of  Improvement  should  be 
given  In  resolution  of  Intention. 

While  the  requirement  of  Comp.  St  1920, 
$  1971,  that  the  resolution  of  intention  state 
the  character,  kind,  and  extent  of  a  contem- 
plated improvement,  cannot  be  so  rigidly  con- 
strued as  where  the  plans  and  specifications  are 
made  before  the  passage  of  the  resolution,  in- 
stead of  afterward,  as  provided  by  sections 
1976,  1980,  a  reasonable  description  of  the  im-. 
provement  contemplated  should  be  given. 

4.  MunloipaJ  corporations  4s»406(2)— Power  to 
levy  assessments  may  be  exercised  only  la 
statutory  manner. 

Municipal  corporations  have  no  inherent 
power  to  levy  assessments  for  local  improve- 
ments, and  may  exercise  such  power  when  del- 
egated to  them  by  the  Legislature,  in  which  the 
power  of  taxation  is  exclusively  vested  only  in 
the  manner  provided  by  Comp.  St  1920,  §§ 
1966-2«M0. 

5.  Constitutional  law  «s»290(3)— Legislature 
may  not  provide  that  Insufficient  notice  of 
local  assessment  shall  not  be  fatal. 

The  Legislature,  which  has  plenary  power, 
subject  to  constitutional  limitations,  to  provide 
in  what  manner  municipalities  shall  proceed  in 
malcing  assessments  for  local  improvements, 
may  say  under  what  circumstances  noncompli- 
ance with  its  directions  shall  be  fatal;  but 
since  it  cannot  waive  constitutional  require- 
ments, nor  generally  cure  constitutional  de- 
fects by  a  mere  curative  provision,  it  must  re- 
quire that  sufficient  notice  be  given  a  property 
owner  to  constitute  due  process  of  law. 

6.  Municipal  corporations  €=»45 1— Assessment 
Invalid  unless  council  had  Jurisdiction  of 
subject-matter,  person,  and  property  assessed. 

No  local  assessment  is  valid  unless  the 
eonncil  had  jurisdiction  of  the  subject-matter, 


the  persooi  and  die  particiilar  property  as- 
sessed. 

7.  Municipal  oorporotloas  «=a45l— May  assess 
property  located  wlthla  territory,  and  not  ex- 
empted by  law. 

If  property  assessed  for  local  improvements 
is  within  the  territory  of  the  municipality, 
which  under  Comp.  8t  1920,  {{  1966, 1967,  has 
plenary  jurisdiction  over  local  assessments, 
and  is  not  exempt  by  law,  the  munidpali^  has 
jurisdiction  ol  the  subject-matter. 

8.  Municipal  oorporations  «=»454— Council  as 
such  must  set  In  motion  power  to  levy  local 
assessments. 

Unless  the  dty  councU,  as  such,  initiates 
and  sets  in  motion  the  power  conferred  on  it 
by  Comp.  St  1920,  !§  1966-2040,  to  levy  as- 
sessments for  local  improvements,  such  as- 
sessments are  void,  as  otherwise  the  steps  tak- 
en would  be  those  of  the  individual  members 
of  the  council  only. 

9.  Municipal  corporations  9=3454,  488,  489(5) 
—Legislature  may  dispense  with  preliminary 
steps  required  to  set  In  motion  city's  power 
to  levy  local  assessments  er  provide  fer  walv< 
er  of  omission  thereofi 

The  Legislature  may  dispense  with  some 
of  the  steps  required  to  set  in  motion  the  city's 
power  to  make  and  levy  assessments  for  local 
improvements,  if  at  some  stage  of  the  proceed- 
ings the  property  owner  may  object  and  may 
provide  that  the  omission  of  steps  and  notices 
not  constitntionally  necessary  shall  be  consid- 
ered waived,  and  the  defects  cured  unless  ob- 
jections are  filed  in  the  time  and  manner  pro- 
vided by  law,  all  preliminary  proceedings,  such 
as  resolutions  of  intemtion,  petitions,  etc.,  be- 
ing administrative  in  character,  and  taken  by 
the  council  pursuant  to  its  jarisdiction  of  the 
subject-matter. 

10.  CoBStitutlOBal  law  «s>290(3)— Final  ao- 
tlce  of  hearing  for  oonflrmatlon  of  locai  as- 
sessment constitutes  due  process  of  law. 

Where  the  city  has  set  in  motion  its  Juris- 
diction of  the  subject-matter  in  proceedings  to 
levy  assessments  for  local  improvements,  the 
final  notice  of  the  hearing  for  the  confirmation 
of  the  assessment  required  by  Comp.  St.  1920, 
(  1985,  constitutes  due  process  of  law. 

11.  Municipal  corporations  4=»488,  489(5)  — 
Defective  description  la  resolution  of  iuten- 
lion  not  available  to  property  owaars  who 
did  not  object  to  oonflrmatlon  of  assessaiaat 

Even  if  the  Legislature  did  not  intend  by 
Comp.  St  1920,  S  1988,  making  the  confirma- 
tion of  local  assessments  by  the  city  council  final 
and  conclusive  against  all  parties  not  filing  ob- 
jections as  required  by  section  1065,  to  make 
all  steps  not  constitutionally  necessary  irregu- 
larities only  on  collateral  attack,  a  defect  in 
the  resolution  of  intention  in  not  sufficiently 
stating  the  character  and  extent  of  the  propos- 
ed improvement  as  required  by  section  1871, 
cannot  be  taken  advantage  of  in  a  snit  to  en- 
join collection  of  an  assessment,  by  property 
owners  who  filed  no  objections  to  the  confirma- 
tion thereof. 
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12.  Miinlelpal  corporations  «=»450(2)  —  Im- 
provemeit  district  may  be  composed  of  two 
or  more  parailel  streets. 

Under  Cojnp.  St.  1920,  §{  1968,  1971,  1976^ 
1978,  2031,  an  improvement  district  may  be 
composed  ot  two  or  more  t>^raUel  streets. 

13.  IMHnicipal  oorporatiogs  «=>323(l)— Coorts 
wili  Interfere  with  council's  discretion  as  to 
extent  of  improvement  only  to  correct  clear 
abuse. 

The  extent  of  a  contemplated  improvement 
rests  in  the  legislative  discretion  of  the  city 
council,  and  the  courts  will  interfere  only  to 
correct  fi  clear  abuse  of  such  discretion. 

14.  Municipal  corporations  ®=>474 — Assessment 
lield  not  void  because  some  property  In  Im- 
provement district  was  not  assessed. 

In  view  of  Comp.  St.  1920,  §  1984,  requiring 
that  property  ue  assessed  for  improvements  in 
accordance  with  the  special  benefits  conferred 
on  it,  an  assessment  was  not  void,  in  the  ab- 
sence of  bad  faith  or  fraud,  because  certhin 
lots  on  the  outskirts  of,  but  included  in,  the  im- 
provement district  were  not  assessed,  despite 
sections  1983  and  1984,  requiring  that  aaaess- 
ments  be  levied  on  property  included  in  the  dis- 
trict as  described  in  the  ordinance  ordering  the 
improvement,  where  such  lots,  after  the  estab- 
lishment of  such  district,  were  embraced  in  and 
assessed  in  connection  with  a  paving  district 
thereafter  established,  so  that  the  assessment 
complained  of  was  no  larger  by  reason  of  their 
exclusion  from  the  improvement  district. 

15.  IMURloipai  corporations  9=»488,  489(8)— 
Wliether  assessment  Is  excessive  cannot  be 
raised  in  oollateral  proceeding  to  enjoin  col- 
leotlon. 

Whether  an  assessment  was  void  l>ecaose 
some  property  included  in  the  improvement  dis- 
trict was  not  assessed,  because  a  wrong  meth- 
od of  apportionment  was  applied,  or  because 
the  grade  of  the  street  was  bo  raised  that  the 
work  done  was  a  damage  rather  than  a  benefit, 
cannot  be  raised  in  a  collateral  proceeding  to 
enjoin  the  collection  of  the  assessment;  the 
law  having  created  a  special  tribunal  for  the 
determination  and  equalization  of  assessments 
to  which,  in  the  absence  of  fraud,  a  party  com- 
plaining must  resort. 

16.  IMunlclpal  corporations  $=>536  —  Whether 
parties  damaged  by  change  of  street  level 
have  cause  of  action  against  city  cannot  be 
raised  in  suit  to  enjoin  coiiection  of  assess- 
ment. 

Whether  parties  damaged  by  a  change  in 
the  level  of  a  street  have  a  cause  of  action 
against  the  city  therefor  cannot  be  raised  in  a 
suit  to  enjoin  the  collection  of  an  assessment 
for  such  improvement  after  the  contractor  has 
expended  time  and  money  in  making  it. 

17.  IMunlclpal  corporations  (&=>488,  489(5)  — 
Whether  street  Improvement  assessment  is 
void  because  oouncll  did  not  establish  grade 
oannot  be  raised  In  suit  to  enjoin  colleotlon. 

Whether  an  assessment  for  street  improve- 


being  no  statute  making  the  establiahment  of 
a  grade  a  condition  precedent  to  the  councQ'e 
right  to  improve  the  street,  or  prohibiting  such 
improvement  before  the  grade  is  established. 

18.  IMunhiipai  corporations  €=>483  (2) —Assess- 
ment not  void  because  net  made  by  city  en- 
gineer. 

Whether  or  not  under  Comp.  St  1920,  } 
1968,  construed  liberally  as  provided  by  sec- 
tion 2034,  any  engineer  employed  by  the  city 
for  local  improvement  work  may  prepare  the 
assessment  roll,  an  assessment  confirmed  by 
the  city  council  is  not  void  because  the  city  en- 
gineer did  not  prepare  the  roll  as  provided  in 
section  1983,  in  view  of  section  2019,  providing 
that  it  shall  be  no  objection  to  the  validity  of 
an  assessment  that  it  was  made  by  an  unau- 
thorized officer  or  person,  if  confirmed  by  the 
city  authorities. 

IS.  Municipal    corporations   (8=s4i5— Work   of 
grading  need  not  be  paid  for  out  of  general 
funds. 
Comp.  St.  1920,  S  1982,  requiring  that  the 
cost  of  establishing  or  altering  the  grade  of 
streets  be  paid  out  of  the  general  fund  of  the 
city,  refers  only  to  the  determination  and  re- 
cording of  grade  lines,  and  not  to  the  work  of 
grading,  which  may  be  paid  for  by  special  as- 
sessments against  the  property  benefited. 

Appeal  from  District  Court,  Natrona  C!oun- 
ty ;  Cynia  O.  Brown,  Judge. 

Action  by  Walter  L.  Bass,  on  behalf  of  him- 
self and  all  others  similarly  situated,  against 
the  City  of  Casper  and  J.  S.  Van  Doren,  City 
Treasurer.  Judgment  for  plalntiCF,  and  de- 
fefidants  appeal.  Beversed  and  remanded, 
with  directions. 

B.  M.  Boeke  and  Nldiols  &  Stlrrett,  all  of 
Caspef ,  for  appellants. 

George  W.  Ferguson  and  M.  W.  Purcell, 
both  of  Casper,  for  respondents. 

BLTJME,  J.  The  parties  will  be  hereinaft- 
er referred  to  In  the  same  manner  as  In  the 
court  below.  Walter  L.  Bass,  plaintiff,  brought 
this  action  on  behalf  of  himself  and  all  oth- 
ers similarly  situated  against  the  city  of  Cas- 
per and  its  treasurer,  defendants,  to  enjoin 
the  collection  of  special  assessments  made  by 
said  city  under  certain  special  assessment 
proceedings  for  grading  and  construction  of 
crosswalks,  curbs,  and  gutters,  and  to  remove 
the  cloud  of  title  caused  by  said  assessments. 
The  proceedings  therefor  were  Initiated  by 
the  council  of  said  dty  by  passing,  on  August 
4,  1919,  a  resolution  of  intention  creating  an 
assessment  district,  and  describing  in  detail 
the  property  embraced  therein,  which  Includes 
the  property  of  the  plaintiff,  and  stating  that 
all  of  said  property  will  be  specially  bene- 
fited by  the  proposed  Improvement    Sections 


»i  ucuicr  nu  aBseaBuieui,  lor  Bireei  improve-    _        ji>,,j,  ,    ^  ^„ 

ments  is  void  because  the  council  did  not  es-  r  *      *  "^  °*  **  resolution  are  as  follows: 


tablish  a  grade  before  making  the  improvement 
cannot  be  raised  by  collateral  attack  in  a  suit 
to  enjoin  collection  of  an  assessment,  at  least 
after  the  completion  of  the  improvement;  there 


"Sec.  8.  The  ciiaracter,  kinds  and  extent  of 
said  improvements  shall  be  as  follows,  to  wit: 
The  construction  of  necessary  grading,  cross- 
walks, curbs  and  gutters,  together  with  the  nec- 
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essary  fixtures  and  attachmenta  for  anrface 
draiDage  of  said  streets,  and  portions  of  streets, 
ao  designated  in  paragraph  one  above  set  forth. 
"Sec.  4.  That  no  part  of  said  improTement 
shall  be  paid  out  of  the  general  fund  or  road 
fund  of  the  cit7  of  Casper." 

August  18,  1919,  was  fixed  for  the  time  at 
which  all  remonstrances  and  objections  were 
to  be  heard.  Notice  of  the  hearing  was  given, 
but  no  remonstrances  or  'objections  to  the  im- 
provement were  filed.  On  September  2,  1919, 
accordingly,  said  council  passed  an  ordinance, 
reciting  the  passage  of  said  resolution  of  in- 
tention, and  notice  thereof,  and  that  no  ob- 
jections had  been  filed ;  It  was  therein  order- 
ed that  the  above  improvement  should  be 
made,  and  that  plans  and  spedflcatlons  should 
be  prepared ;  the  terraifli  of  the  improvement 
district  were  also  therein  fixed.  The  plans 
and  specifications  were  filed  on  October  20, 
1919.  A  contract  for  said  work,  after  duly 
calling  for  bids,  was  entered  into  on  October 
25,  1919,  arid  the  work  was  completed  within 
about  a  year.  An  assessment  roll  was  made  up 
and  filed  about  October  1,  1020 ;  notice  there- 
of and  for  the  hearing  thereon  was  duly  giv- 
en, and  the  assessment  roll  was  duly  con- 
firmed by  said  council  on  November  29,  1920; 
no  objections  whatever  having  been  filed. 
PlalntifTa  property  was  assessed  in  the  sum 
of  $185.68.  The  value  of  said  property  does 
not  appear.  This  action  was  instituted  Janu- 
ary 3, 1921.  The  court  below  entered  a  decree 
annulling  the  assessment  made,  and  from 
that  judgment  the  defendant  have  apiiealed. 

The  proceedingB  were  had  under  chapter 
129  (chapter  120,  S.  U  1915)  if  1966-2040, 
Wyoming  Compiled  Statutes  1920.  The  coun- 
cil of  the  city  is  invested  with  plenary  powers 
to  cause  local  Improvements  to  be  made,  and 
assess  the  cost  thereof  against  the  property 
benefited.    Sections  1966,  1967. 

The  procedure  to  be  followed  Is  specified, 
but  It  is  unnecessary  to  state  it  in  detail. 
The  Improvement  must  be  initiated  by  the 
council  by  a  resolution  of  intention  to  make 
tt,  and  must,  among  other  things,  state  "the 
character,  kind  and  extent  of  the  Improve- 
ment."   Section  1971. 

Notice  of  the  hearing  on  said  resolution 
must  be  given  by  publication,  and  protests 
may  be  filed.  If  over  one-half  of  the  owners 
of  the  property  to  be  assessed  protest,  the 
Improvement  may,  nevertheless,  be  made  by  a 
majority  vote  of  the  council,  but  a  protest  by 
the  owners  of  two-thirds  of  the  property  stops 
i^he  making  of  the  improvement  for  a  period 
of  at  least  six  months,  unless  in  the  mean- 
time the  owners  of  a  majority  of  the  property 
petition  to  have  said  improvements  made. 
Section  1972. 

Upon  the  passage  and  publication  of  the 
resolution  of  intention,  the  council  has  juris- 
diction to  proceed.    Section  1973. 

If  no  remonstrance  is  filed,  the  council  may 
make  the  improvement,  pass  an  ordinance  to 
that  effect,  cause  plans  and  specifications  to 


be  made  tliereof,  call  for  bids,  and  let  the 
contract.     Sections  1976,  1980. 

When  the  contract  has  been  awarded  the 
"dty  engineer  shall  forthwith  proceed  to  levy 
an  assessment  upon  the  property  Included  In 
the  district,  as  described  in  the  ordinance  or- 
dering said  improvement,"  according  to  a 
method  called  the  zone  system,  unless  the  dis- 
trict Is  an  enlarged  district,  which  Is  not  the 
case  here.    Sections  1983,  1984. 

Notice  of  the  hearing  on  the  confirmation 
of  the  assessment  roll  must  be  published  five 
times  in  a  dally,  or  two  times  In  a  weekly, 
newspaper,  and  at  least  fifteen  days  must 
elapse  between  the  date  of  the  last  publica- 
tion and  the  date  of  the  hearing.  Objections, 
the  grounds  of"  which  are  not  limited  by  the 
statute,  must  be  filed  In  writing,  and  "objec- 
tions not  made  within  the  time  and  masnar 
herein  prescribed  shall  be  conclusively  pre- 
sumed to  have  been  waived,"  The  council 
may  correct,  modify,  or  set  aside  the  assess- 
ment roll.     Section  1985. 

The  right  of  appeal  is  given  to  the  district 
court,  and  from  the  latter  to  the  Supreme 
Court,  with  power  In  said  courts  to  correct, 
change,  modify,  confirm,  or  annul  the  assess- 
ment in  BO  far  as  It  affects  the  property  of 
the  appellant.    Section  1987. 

Upon  the  confirmation  of  the  assessment  ■ 
roll  by  the  council,  the  regiilarlty,  validity, 
and  correctness  of  the  proceedings  relating  to 
the  Improvement  and  assessment  shall  be  con- 
clusive In  all  things  upon  all  parties,  and  can- 
not in  any  manner  whatever  be  contested  in 
any  proceedings  whatsoever  by  any  party  not 
filing  objections  to  the  confirmation  of  Uie 
assessment  roll  and  not  appealing,  except  (1) 
where  the  property  does  not  appear  on  the 
assessment  roll,  or  (2)  If  the  assessment  has 
been  paid.    Section  1988. 

If  the  council  has  acted  in  good  faith,  with- 
out fraud  or  oppression,  the  assessments  made 
are  declared  to  be  valid,  and  It  shall  be  no 
objection  to  the  validity  thereof,  among  oth- 
er things,  that  it  was  made  by  an  unauthoriz- 
ed officer  or  person,  provided  it  Is  ccmflrmed 
by  the  council.     Section  2019. 

[1]  It  may  be  said  here  that  manifestly  the 
provisions  of  waiver  In  section  1985  and  sec- 
tion 1988  apply  to  persons  not  filing  objec- 
tions ;  that  is  to  say,  they  apply  to  independ- 
ent and  collateral  proceedings,  and  not  to  ob- 
jections made  in  the  confirmation  proceeding 
itself.  In  re  Grandvlew  Local  Improvement 
Assessments  (Wash.)  203  Pac.  988;  Van  Der 
Creek  t.  Spokane,  78  Wash.  94,  138  Pac.  560. 

[2]  Inasmuch,  therefore,  as  full  provision 
has  been  made  by  these  sections  In  regard  to 
collateral  proceedings.  It  would  seem  clear 
that  the  provisions  of  section  2019  are  Int«»d- 
ed  to  apply  as  well  to  objections  made  in  the 
confirmation  proceeding  itself,  and  are  in- 
tended to  cover  the  specific  irregularities 
therein  pointed  out,  and,  perhaps,  other  mi- 
nor Irregularities;  provided,  however,  that 
the  council  has  acted  in  good  faith,  and  with- 
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oat  fraud  or  oiwreasion.  No  Irregularity,  of 
course,  can  be  successfully  asserted  In  a  suit 
to  enjoin  the  cc^ectloo  of  an  assessment, 
which  would  not  constitute  a  valid  objection, 
in  the  conflrmatlon  proceedings.  See  Collins 
y.  EUensburg,  68  Wash.  212,  122  Pac.  1010. 

[3]  1.  Counsel  for  plaintiff  contend  that 
the  ree61ution  of  intention  failed  to  state  the 
character  and  extent  of  the  improvement  to 
be  made,  as  required  by  section  1971;  that 
this  requirement  is  Jurisdictional  and  that 
hence  the  assessment  made  is  void.  Under 
our  statute  the  plans  and  specifications  for 
the  work  contemplated  are  made  after  the 
resolution  of  intention  is  passed,  and  we 
cannot  give  to  the  requirement  of  describing 
the  character  and  extent  of  the  proposed 
improvement  that  rigid  construction  that  is 
given  it  where  the  plans  and  specifications 
are  made  before  the  passage  of  the  resolution 
of  intention.  Still  the  intention  undoubtedly 
was  to  enable  the  property  owner  to  make  up 
his  mind  as  to  whether  or  not  to  remonstrate 
against  the  proposed  improvements,  and  give 
him  an  opportunity  to  lay  his  objections,  If 
any,  before  the  council.  Hence  a  reasonable 
description  of  the  improvement  contemplated 
should  be  given.  In  the  case  at  bar,  the 
proof  shows,  for  Instance,  that  no  grade  had 
ever  been  established  by  the  city,  and  hence 
it  was  impossible,  at  the  time  of  the  passage 
of  the  resolution  of  intention,  for  the  proper- 
ty owner  to  estimate  as  to  how  much  grad- 
ing, if  any,  was  to  be  done.  Many  cases  have 
held  that  a  description  of  the  improvement, 
such  as  given  in  the  resolution  of  intention 
involved  in  this  case,  is  defective.  We  cite 
only  a  few.  City  of  Chicago  v.  Iron  Co.,  293 
lU.  100, 127  N.  B.  349 ;  Evans  v.  City  of  Hel- 
ena (Mont)  199  Pac.  446;  Buckley  v.  City  of 
Tacoma,  9  Wash.  253,  37  Paa  441;  Schwle- 
sau  V.  Mahon,  128  Cal.  114,  60  Pac.  683. 

[4]  The  rule  that  the  provisions  of  the 
statute  must  be  pursued  is  applied  with  much 
strictness  in  cases  where  there  is  a  direct 
attack  upon  the  proceedings,  and  where  there 
is  a  departure  from  the  statute  in  any  sub- 
stantial particular  the  proceedings  will  be 
ineffective.  Elliott  on  Roads  and  Streets  (3d 
Ed.)  I  328.  Municipal  corporations  possess 
no  inherent  power  to  levy  assessments  for 
local  improvements.  There  was  no  such  pow- 
er at  common  law.  Under  our  system  the 
power  of  taxation  is  exclusively  vested  in 
the  legislative  branch  of  the  government, 
which,  however,  may  delegate  it  to  municipal 
corporations.  If  it  has  l>een  so  delegated, 
then  the  mode  of  exercising  the  authority  is 
that  provided  by  the  statute  and  no  other. 
Hancock  v.  City  of  Muskogee,  250  U.  S.  454, 
89  Sup.  Ct.  528,  63  L.  Ed.  1081 ;  Birmingham 
V.  Wilis,  178  Ala.  198,  59  South.  173,  Ann. 
Cas,  1915B,  746;  Elliott,  supra,  {  C65.  If, 
then  the  objections  to  the  sufflciency  of  the  de- 
scription of  the  improvement  had  been  made 
In  the  proceedings  tor  confirmation  of  the 


assessment  herein,  we  think  the  defects  point- 
ed out  would  have  been  fatal.  But  this  was 
not  done.  In  the  case  at  bar  the  attack  is  a 
collateral  attack  on  the  Judgme-ut  rendered 
by  a  tribunal,  established  by  law,  finally 
making  and  confirming  the  assessment  here- 
in, and  the  question  is  whether  that  can  be 
done  in  an  equity  suit,  such  as  this,  or  wheth- 
er the  objection  should  have  been  raised  be- 
fore the  council  of  the  city  in  the  manner 
pointed  out  by  statute.  . 

Many  cases  are  cited  by  plaintiff's  counsel. 
It  is  impossible,  in  order  to  retain  this  opin- 
ion within  reasonable  compass,  to  review 
them  alL  But  we  shall  refer  to  some  gen- 
eral statutory  provisions  which  underlie  at 
least -many  of  the  cases,  in  order  to  show 
that  they  are  distinguishable  from  the  case 
at  bar.  The  California  courts'  have  general- 
ly adhered  to  the  holding — though  this  hold- 
ing is  somewhat  shaken  by  Watkinson  v. 
Vaughn,  182  Cal.  55,  186  Pac.  753— that  the 
requirement  that  the  extent  of  the  improve- 
ment must  be  stated  in  the  resolution  of  in- 
tention is  jurisdictional,  that  a  failure  to  do 
so  is  fatal  to  an  assessment  under  It,  not- 
withstanding the  curative  sections  of  the 
statute.  Many  of  the  cases  from  that  state 
have  been  decided  under  the  Vrooman  Act 
and  amendments  thereto,  or  a  statute  similar 
thereto.  Examining  that  act  (chapter  153, 
Laws  1885)  we  find  that  the  assessment  is 
made  by  the  superintendent  of  streets  with- 
out any  notice  whatever  to  the  property  own- 
er, and  assessment  warrants  are  issued  there- 
on. Apparently  the  property  owner  is  bound 
to  follow  the  proceedings  and  know  at  his 
peril  when  the  assessment  warrant  .is  issued. 
Under  section  11  of  the  act  he  has  the  right 
to  file  objections  to  the  assessment ;  the  right 
is  limited  in  scope.  Within  30  days  after 
the  date  of  the  warrant  he  may  appeal  to 
the  council  from  the  ruling  of  the  superin- 
tendent of  streets,  upon  publishing  notice  to 
that  effect  for  5  days.  The  decision  of  the 
council  is  conclusive  as  to  all  "errors,  infor- 
malities and  irregularities,"  and  all  defects 
in  any  of  the  proceedings  prior  to  the  as- 
sessment are  cured,  provided  that  "notice  of 
the  intention  of  the  city  council  to  order  the 
work  to  be  done"  has  been  published  for  the 
length  of  time  prescribed  by  law.  The  Im- 
provement Act  of  1911  (chapter  397)  closely 
follows  the  provisions  of  the  Vrooman  Act 
So  in  Montana,  under  section  13,  c.  89,  Laws 
1913,  no  irregularities  or  defects  are  cured, 
except  under  the  special  proviso  that — 

"The  notice  of  the  passage  of  the  resolntion 
of  intention  has  been  actually  published  and  the 
notice  of  improvements  posted,  as  provided  in 
this  act" 

The  proviso  in  section  9,  e.  142,  Montana 
Session  Laws  1915,  in  requiring  that  the  pro- 
visions for  the  resolution  of  intention  shall 
have  been  strictly  compiled  with,  Is  even 
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stnmger.  Section  644,  ReT.  Laws  Okl.  1010, 
80  far  as  applicable  bere,  provides  tbat  an 
assessment  shall  not  be  set  aside  for  any  rea- 
son "other  than  for  the  failure  of  the  dty 
council  to  adopt  and  publish  the  preliminary 
resolution  provided  for." 

Of  course,  where  the  Iiegislature,  as  in  the 
foregoing  states,  provides  that  the  prelimi- 
nary notice  cannot  be  dispensed  with  or 
waived,  no  other  conclusion,  since  the  stat- 
ute is  ibe  source  of  the  power  of  the  munic- 
ipality, could  be  reached  than  that  such 
notice  is  Jurisdictional.  Cases  decided  under 
such  statutes  can  be  of  no  particular  help  in 
determining  the  question  before  us.  In  Utah 
the  only  objection  that  can  be  made  to  the 
assessment  is  tbat  it  is  unequal  and  ujijust. 
And  in  no  event  does  the  statute  attempt  to 
cure  anything  but  "errors  or  irregularities." 
Sections  682,  683,  Comp.  Laws  1910.  In  Ore- 
gon, the  ca&es  of  Henderson  v.  City  of  Sheri- 
dan, 07  Or.  149,  191  Pac.  350,  and  Byers  v. 
City  of  Sheridan,  97  Or.  154,  191  Pac.  351, 
were  decided  under  the  provisions  of  the 
charter  of  that  tity,  which  is  found  in  Ses- 
sion £<aws  1891,  p.  361  et  seq.  The  only  no- 
tice provided  for  is  that  In  section  58,  which 
must  be  given  before  the  improvement  is 
ordered.  The  assessment  is  provided  for  in 
sections  66  and  66,  and  is  made  according  to 
area,  and  no  notice  thereof  whatever  is 
given  to  the  property  owner.  The  situation 
is  similar  in  other  cases  cited  from  Oregon. 
These  cases,  therefore,  present  no  situation 
like  tliat  in  the  case  at  bar.  Buckley  v.  City 
of  Tacoma,  supra,  was  decided  under  a  statute 
containing  no  curative  or  waiver  provisions. 
Most  of  the  cases  cited  from  Illinois  are  cases 
where  the  questions  Involved  were  raised  on 
direct  attack.  Nor  do  we  find  curative  or 
waiver  provisions  in  the  statutes  of  that  state 
governing  local  improvements.  That  appears 
to  be  true  also  lin  most  of  the  other  states 
from  which  cases  are  cited,  or  the  curative 
provisions  go  only  to  irregularities.  City  of 
Bluffton  V.  Miller,  33  Ind.  App.  521,  70  N.  E. 
989,  was  an  action  to  enjoin  the  contractor 
from  doing  the  work  contemplated  under  the 
improvement,  and  the  action  was  held  to  be 
proper. 

We  may  say  in  this  connection,  that  it  may 
well  be  questioned  whether  a  property  owner 
should  be  compelled  to  wait  in  all  cases,  and 
solely  rely  upon  his  right,  to  appear  in  the 
confirmation  proceedings  in  order  to  defeat 
the  assessment  against  his  property.  Where 
a  remonstrance,  for  instance,  is  filed  by  the 
owners  of  two-thirds  of  the  property  sub- 
ject to  assessment  and  it  is  ignored,  it  may 
w^  be  held  that,  particularly  in  view  of  our 
reassessment  law,  the  owner  subject  to  as- 
sessment should  have  the  right  to  enjoin  the 
performance  of  work  not  legally  let  In 
such  and  perhaps  other  cases  wb»e  the  es- 
sential steps  required  by  statute  are  not 
taken,  the  remedy  provided  by  statute  should 


not,  perhaps,  particularly  in  view  of  our  re- 
assessment law,  be  considered  entirely  ade- 
quate as  to  one  who  institates  his  action  of 
injunction  seasonably  and  before  intervening 
rights  have  accrued.  It  is  said  by  lUliott, 
supra,  S  770,  tbat  one  who  asks  for  an  In- 
junction before  the  work  has  been  done  or 
rights  have  been  acquired  under  the  contract 
is  in  a  very  much  better  situation  than  one 
who  has  exercised  no  such  diligence.  Thus 
while,  in  the  administration  of  Justice,  the 
rights  of  diligent  parties  whose  property  is 
sought  to  be  assessed,  should  be  protected  by 
a  court  of  equity,  at  least  where  no  other 
adequate. remedy  is  provided  by  law,  so,  on 
the  other  band,  we  should  not  forget  tbat 
due  consideration  must  also  be  given  to  the 
rights  of  a  contractor  whose  money  and  labor 
is  expended  to  benefit  and  enhance  the  value 
of  the  property  of  others.  And  it  seems  to 
be  true,  as  said  in  the  case  of  City  of  Denver 
V.  CampbeU,  33  Colo.  162,  171,  80  Pac.  142, 
that: 

"The  trend  of  the  decisions  of  recent  years 
involving  qoestiong  affecting  the  validity  of 
mimicipal  improvements,  is  to  be  less  technical 
than  formerly,  and  to  require  owners  whose 
property  may  be  assessed  for  such  improve- 
ments to  be  at  least  reasonably  diligent  in  pro- 
tecting their  rights  before  the  improvements 
are  completed." 

Inasmuch,  however,  as  this  case  was  not 
brought  to  enjoin  the  work  under  an  im- 
provement contract.  It  is  unnecessary  for  us 
to  determine  what  our  decision  would  l>e  If 
such  case  were  brought  before  us.  Without 
analyzing  the  cases  cited  by  counsel  for 
plaintifr  further,  let  us  simply  say  that  we 
have  examined  them  all,  and  we  deem  none 
of  them  decisive  of  the  case  at  bar. 

[6]  As  we  said,  the  Legislature,  subject  to 
constitutional  limitations,  has  plenary  power 
to  provide  in  what  manner  the  municipality 
shall  proceed  in  making  aBsessments  for  local 
improvements.  Its  directions  must  be  fol- 
lowed, and  at  least  a  substantial  compliance 
therewith  is  essential  in  order  to  make  the 
assessment  valid.  If  section  1971  stood  by 
itself,  vrtthout  being  modified,  conditionally 
or  otherwise,  then  we  should  be  compelled  to 
hold  tbat  failure  to  comply  therewith  in  a 
substantial  manner  would  be  fatal.  But  the 
Legislature  has  a  right  to  say  under  wliat 
circumstances  noncompliance  with  certain  di- 
rections shall  be  fataL'  Ex  parte  Gudenrath, 
l&l  Ala.  568,  60  South.  ^9.  It  cannot,  of 
course,  waive  constitutional  requirements,  or. 
generally  speaking,  cure  constitutional  de- 
fects by  a  mere  curative  provision.  City  of 
Denver  v.  Londoner,  33  Colo.  104,  80  Pac. 
117;  City  Street  Imp.  Co.  t.  Pearson,  181 
Oal.  640,  185  Pac.  962. 

[6]  A  property  owner  is  entitled,  at  least 
in  assessment  proceedings  like  ours,  to  his 
"day  In  court,"  and  the  Legislature  must  pro- 
vide sufDcient  notice  to  be  given  him  which 
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will  constitate  due  process  of  law.  No  as- 
sessment can  be  valid,  unless  the  councU  In 
making  It  has  Jurisdiction  of  the  subject- 
matter  and  of  the  person  and  the  particular 
property  assessed.  The  principles  relating  to 
this  subject  are  stated  or  discussed  in  EI- 
Uott,  supra,  sections  32d,  334^339,  {  360; 
Jackson  t.  Smith,  120  Ind.  520,  22  N.  E.  431; 
Brown  v.  Central  Bermudez  Co.,  162  Ind.  452, 
69  N.  E.  150;  Pittsburgh,  etc.,  B.  Co.  v.  Ta- 
ber,  168  Ind.  419,  77  N.  B.  T41,  11  Ann.  Cas. 
808 ;  City  of  Dulnth  v.  Dibblee,  62  Minn.  18, 
63  N.  W.  1117;  City  of  Birmingham  v.  Wills, 
supra. 

[7]  The  statute  confers  upon  municipalities 
plenary  jurisdiction  over  local  assessments, 
and  If  the  particular  property  sought  to  be 
assessed  is  within  the  territory  of  the  mu- 
nicipality, and  is  not,  by  law,  excluded  from 
the  operation  of  the  power  granted  by  the 
Legislature,  then  the  municipality  may  be 
said  to  have  jurisdiction  of  the  subject-mat- 
ter. 

[1]  Tbe  council  must  of,  course,  as  such,  in 
some  manner  Initate  and  set  in  motion  the 
power  conferred  upon  It  by  law,  for  unless  It 
does  so,  the  steps  taken  would  be  those  of 
the  Individual  members  of  the  council,  and 
not  the  council  itself.  Garner  v.  City  of  An- 
nlston,  178  Ala.  430,  59  South.  654;  Brown 
T.  Central  Bermudez  Co.,  supra. 

[9]  The  statute  prescribes  various  steps  to 
set  this  power  in  motion,  among  which  are : 
(1)  The  resolution  of  Intention;  (2)  the  or- 
dinance ordering  the  Improvement;  (3)  the 
letting  of  the  contract.  Jurisdiction  of  the 
perstins  affected  is  by  the  statute  directed  to 
be  acquired  by  two  different  notices,  the  first 
In  connection  with  the  resolution  of  inten- 
tion; the  second  in  connection  with  the  con- 
firmation of  the  assessment  roll.  Unless  the 
Legislature  directs  otherwise,  not  all  of  these 
steps  are  necessary,  and  not  both  of  these  no- 
tices need  be  given  to  confer  complete  juris- 
diction, assuming  that,  pursuant  to  law,  the 
steps  actually  taken  and  the  notice  actually 
given  constitute  due  process  of  law.  The  Leg- 
islature has  the  right  to  dispense  with  some 
of  these  steps  in  the  first  instance,  if  at  some 
stage  of  the  proceedings,  the  property  owner 
has  been  left  the  opportunity  to  object,  and 
the  Legislature  has  the  equal  right  to  pro- 
vide that  the  omission  of  steps  and  notices, 
not  constitutionally  necessary,  shall  be  con- 
sidered waived  and  the  defects  cured,  unless 
objections  are  filed  In  the  time  and  manner 
provided  by  law.  Ex  parte  Gndenrath,  supra; 
City  of  Denver  v.  Campbell,  supra;  City  of 
Uoiver  V.  Dumars,  33  Colo.  96,  80  Pac.  114; 
City  of  Denver  v.  Londoner,  33  Colo.  104,  80 
Pac.  117;  Londoner  v.  Denver,  210  U.  S.  373, 
28  Sup.  Ct  708,  52  L.  Ed.  1103;  Hancock  ▼. 
City  of  Muskogee,  250  U.  S.  454,  39  Sup.  Ct 
628,  63  L.  Ed.  1081 ;  Barfleld  v.  Gleason,  111 
Ky.  491,  516,  63  S.  W.  964;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed. 


768;  Adams  v.  City  of  Boanoke^  102  Va.  53, 
63,  45  S.  E.  881;  Chase  y.  Trout,  146  CaL 
359,  80  Pac  81;  Watkinson  y.  Vaughn,  su- 
pra. 

[10]  It  has  been  repeatedly  held  that  all 
preliminary  proceedings  in  connection  with 
local  improvements,  such  as  resolutions  of 
intention,  petitions,  and  others,  may  be 'dis- 
pensed with  by  the  Legislature  in  the  first 
instance.  These  steps  are  administrative  in 
character,  and  are  taken  by  the  council  pur- 
suant to  its  jurisdiction  of  the  subject-mat- 
ter. We  need  dte  only  a  few  cases.  Milll- 
kan  V.  Grail,  177  Ind.  426,  98  N.  B.  291; 
Brown  v.  Central  Bermudez  Co.,  supra;  Al- 
len V.  Bellingham',  77  Wash.  460,  473,  137  Pac. 
1016;  Chandler  v.  PuyaUup,  70  Wash.  632, 
127  Pac.  293;  Ex  parte  Gudenrath,  supra; 
City  of  Birmlngliam  v.  Wills,  snria:  City  of 
p>enver  v.  Londoner,  supra;  I-:-ndoner  v. 
Denver,  supra;  Hancock  v.  City  or  Musko- 
gee, supra.  And,  assuming  that  the  city 
has  set  in  motion  its  jurisdiction  of  the  sub- 
ject-matter— and  there  can  be  no  question 
in  this  case  but  that  it  lias  done  so  without 
reference  to  the  resolution  of  intention — 
then,  under  our  statute,  the  final  notice  given 
of  the  hearing  for  the  confirmation  of  the 
assessment  is  and  constitutes  due  process  of 
law.  Ex  parte  Gudenrath,  supra;  Birming- 
ham V.  Wills,  supra;  Londoner  v.  Denver, 
supra;  Hancock  v.  City  of  Muskogee,  supra; 
Hughes  V.  Parker,  148  Ind.  692,  48  N.  E.  243; 
Pittsburgh,  etc.,  R.  Co.  v.  Pish,  158  Ind.  625, 
63  N.  E.  454. 

[11]  What  the  Legislature  could  have  dis- 
pensed with  in  the  first  place,  it  has  power, 
as  we  have  seen,  to  declare  waived,  or  the 
defects  therein  cured,  unless  objections  are 
filed  as  provided  by  law.  See  cases  above 
cited.  Also  26  B.  0.  L.  94;  Tibbits-Pac.  Co. 
v.  Firth  (Cal.  App.)  200  Pac.  976;  Ensign  v. 
Barse,  107  N.  T.  329,  14  N.  E.  400,  15  K.  E. 
401;  Kottage  v.  Portland,  36  Or.  539,  58  Pac. 
883,  76  Am.  St  Rep.  513;  O^omas  v.  Port- 
land, 40  Or.  50,  66  Pac.  439.  And  the  ques- 
tion, therefore,  is  whether,  in  spite  of  the 
fact  that  the  city  council  had  in  this  case, 
so  far  as  constitutional  requirements  are 
concerned,  full  and  complete  jurisdiction  over 
the  subject-matter  as  well  as  of  the  jwrsons 
and  property  of  the  plaintiff  and  other  prop- 
erty owners  in  the  district  without  reference 
to  the  resolution  of  Intention  or  the  notice 
thereof,  the  Le^slature  has  determined  that 
this  resolution  of  intention  of  the  character 
mentioned  in  section  1971,  and  the  notice 
thereof,  is  nevertheless  Indispensable;  or,  on 
the  other  hand,  has  the  Legislature  deter- 
mined that  unless  objections  are  filed  as  men- 
tioned in  section  1985  in  the  proceedings  for 
confirmation  of  the  assessment  roll  the  de- 
fects in  said  resolution  of  intention  and  the 
notice  thereof  are  waived  and  cured,  as  pro- 
vided In  said  section  1985  and  in  section 
19887    Let  us  examine   some  of   the  cases 
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bearing  on  the  question  In  hand;  decided  in 
states  where  the  proceedings  for  local  as- 
sessments are  similar  to  those  in  this  state. 
In  Collins  V.  EUensburg,  68  Wash.  212,  122 
Pac.  1010,  the  conrt,  spealdng  of  an  estimate 
required  by  law,  said:  , 

"Since  tlie  Legislature  might  hare  dispensed 
with  any  estimate,  the  failure  of  the  council  to 
make  any  would  doubtless  be  held  an  irregu- 
larity which  might  be  waived  by  a  failure  to 
protest." 

The  effect  of  this  language  is  that  insuf- 
ficiency in  those  steps  which  the  Legislature 
might  have  dispensed  with  in  the  first  In- 
stance will  only  be  considered  an  irregularity 
which  is  waived  by  not  filing  objections  to 
the  confirmation  of  the  assessment.  The 
case  of  Allen  v.  Beilingham,  77  Wash.  409, 
473,  137  Pac.  1016,  deals  with  a  case  of  re- 
assessment of  the  intended  malcing  of  which 
notice  was  given,  Just  as  notice  is  provided 
to  be  given  of  the  proposed  confirmation  of 
an  original  assessment.  The  principle  in- 
volved accordingly  is  the  same.  The  court 
in  that  case  said: 

"There  is  no  constitutional  requirement 
which  mattes  it  necessary  that  notice  of  a  pro- 
posed improvement  be  given  by  resolution  or 
otherwise.  The  Legislature  would  have  had  the 
power  to  have  dispensed  with  such  a  notice. 
Where  an  opportunity  has  been  given  to  pre- 
sent objections  to  a  reassessment  roll,  a  fail- 
ure on  the  part  of  the  taxing  officers  to  ini- 
tiate the  improvement  by  a  proper  resolution 
does  not  avoid  the  assessment  if  the  require- 
ment of  the  law  which  was  not  observed  was 
one'  which  the  Legislature  might  have  dispens- 
ed with.  Rucker  Bros.  v.  Everett,  66  Wash. 
366,  119  Pac.  807,  38  L.  B.  A.  (N.  S.)  682; 
Colluis  V.  EUensburg,  68  Wash.  212,  122  Pac. 
1010.  As  already  stated,  in  the  present  case 
there  is  no  claim  that  an  opportunity  was  not 
given  to  present  objections  to  the  reassessment 
roll  which  is  attacked  by  this  proceeding." 

See,  also,  Van  Der  Creek  v.  Spokane,  78 
Wash.  94,  138  Pac.  560,  and  In  re  Grandview 
Local  Improvement  Assessments  (Wash.)  203 
Pac.  088.  The  case  of  Schlntgen  v.  La 
Crosse,  117  Wis.  158,  94  N.  W.  84,  also  in- 
volves a  reassessment,  where  the  property 
owner  was  deprived  of  the  right  of  the  ben- 
efit of  the  hearing  on  the  initial  resolution. 
Speaking  of  notice  to  the  property  owner 
and  when  it  should  be  given  him,  the  court 
said  in  part: 

"But  this  notice  need  not  necessarily  be  be- 
fore the  improvement  is  made.  The  property 
owner  has  no  constitutional  right  to  be  heard 
as  to  the  character  of  the  improvement  nor  the 
manner  of  its  construction.  It  is  enough  if 
the  law  provides  for  notice  and  bearing  at  some 
time  during  the  proceedings  on  the  question  as 
to  what  proportion  of  the  tax  should  be  assess- 
ed against  his  land.  Hennessy  v.  Douglas 
Co.,  90  Wis.  129,  74  N.  W.  983;  Meggett  v. 
Bau  Claire,  81  Wis.  326,  51  N.  W.  566.  It 
would  seem  necessarily  to  follow  that,  if  a  re- 
assessment law  gives  the  property  owner  full 
notice  and  opportunity  to  be  heard  as  to  the 


amount  of  his  assessment,  it  cannot  be  held  un- 
constitutional because  the  property  owner  had 
no  opportunity  to  be  heard  as  to  the  nature  of 
the  improvement  or  the  manner  of  making  it, 
provided  there  was  a  law  in  existence  at  the 
time  of  the  improvement  authorizing  such  work 
to  be  done  and  paid  for  by  special  assessments 
upon  property  owners.  In  the  present  case  it 
appears  Uiat  under  the  provisions  of  the  char- 
ter of  the  city  the  common  council  had  pow- 
er to  cause  the  street  to  be  improved  and  the 
expense  thereof  to  be  paid  by  assessment  upon 
adjoining  property.  Laws  of  1887,  c.  162,  subc. 
7,  §§  1-5.  It  is  true  that  these  provisions  pro- 
vide for  notice  to  the  adjoining  property  own- 
ers before  the  work  is  done,  and  hearing  as  to 
the  manner  of  doing  the  work;  but,  as  we  have 
seen,  this  requirement  was  not  an  essential,  and 
might  originally  have  been  dispensed  wiUi  by 
the  Legislature,  provided  notice  was  at  some 
time  during  the  proceedings  given  to  the  prop- 
erty owner  and  he  was  given  a  chance  to  be 
heard  as  to  the  amount  of  his  assessment.  This 
opportunity  is  given  him  by  the  reassessment 
law  under  consideration." 

In  Indiana  also  the  proceedings  in  con- 
nection with  local  assessments  are  similar 
to  those  in  our  state.  The  Supreme  Court 
has  a  numbei'  of  times  passed  upon  the  na- 
ture and  necessity  of  the  resolution  of  inten- 
tion and  has  uniformly  held  it  to  be  not  Ju- 
risdictional, and  to  be  advisory  only  in  its 
nature.  Mlllikan  t.  Crail,  177  Ind.  426, 
98  N.  B.  .291;  Pittsburgh,  etc.,  R.  Co.  v. 
Fish,  158  Ind.  525,  63  N.  E.  464;  Hughes 
V.  Parker,  148  Ind.  692,  48  N.  B.  243:  Bar- 
ber Asphalt  Co.  V.  FMgerton,  125  Ind.  455, 
25  N.  E.  436 ;  Quill  v.  Indianapolis,  124  Ind. 
292,  23  N.  B.  788,  7  L.  R.  A.  681.  To  the 
same  effect  are  R.  Co.  v.  Hays,  17  Ind.  App. 
261,  44  N.  B.  375,  45  N.  E.  675,  46  N.  B.  597 : 
WlUard  v.  Albertson,  23  Ind.  App.  165,  53 
N.  E.  1077,  54  N.  B.  403.  In  Pittsburgh,  etc., 
R.  Co.  T.  Fish,  supra,  the  court  said: 

"With  respect  to  municipal  improvements,  it 
is  settled  in  this,  and  most  other  states,  that 
the  subject-matter  being  clearly  within  the  ju- 
risdiction of  municipal  legislative  liodies,  Ju- 
risdiction over  the  persons  of  those  affected 
by  an  improvement  will  be  sufficiently  obtained 
if,  at  any  step  in  the  proceedings,  and  before 
the  assessments  are  made,  an  opportunity  is 
afforded  to  all  persons  feeling  aggrieved  to 
make  whatever  defense  they  may  have  against 
the  assessment  of  their  property.  It  has 
therefore  been  held  that  notice  of  the  resolu- 
tion of  necessity,  the  purpose  of  which  is  mere- 
ly to  invite  the  views  and  counsel  of  the  prop- 
erty owners,  is  not  essential  to  jurisdiction,  or 
to  the  validity  of  an  assessment" 

In  Hughes  t.  Parker,  supra,  the  court 
said: 

"It  is  first  contended  that  the  common  coun- 
cil of  the  city  of  Greenfield  never  acquired  ju- 
risdiction of  the  subject-matter  of  the  improve- 
ment or  of  the  persons  of  the  property  owners 
assessed  therefor,  for  the  reason  that  no  reso- 
lution of  necessity  was  ever  passed,  or  notice 
thereof  given,  as  required  by  section  2  of  the 
Barrett  Law  (Acts  1889,  p.  237) ;  section  4288, 


Digitized  by 


Google 


Wyo.) 


BASS  V.  CITY  OF  CASPER 

(206  P.) 


1015 


Burns'  R.  8.  1894.  It  must  be  admitted  that 
the  proceedinss  of  the  council  in  this  matter 
were  irregular.  The  resolution  of  necessity 
should  have  been  adopted,  and  notice  thereof 
given  as  provided  in  the  statute.  But  it  has 
been  repeatedly  held  that  such  resolution  and 
notice  are  not  essential  to  give  jurisdiction  to 
the  council,  provided  only  that  notice  and  a 
hearing  are  given  to  the  property  owners  be- 
fore the  making  of  the  final  assessments.  This 
notice  and  hearing  were  had  in  the  case  at  bar." 

The  law  on  local  assessments  in  Alabama 
resembles  closely  that  in  this  state.  The 
provision  malting  the  confirmation  of  the  as- 
sessment by  the  council  conclusive,  as  con- 
tained in  section  1988  of  our  statute  is,  how- 
ever, not  found  in  the  Alabama  law.  The 
court  in  that  state  holds  that  no  collateral 
attack  can  be  made  on  the  order  of  confirma- 
tion because  the  objections  not  made  to  the 
confirmation  of  the  assessment  are  waived. 
The  provision  that  the  owners  of  two-thirds 
of  the  property  may  stop  the  proceedings  is 
not  found,  but  there  is  a  provision,  as  there 
is  In  the  Indiana  law,  that  if  the  owners  of 
more  than  one-half  of  the  property  object, 
then  the  Improvement  cannot  be  made  unless 
ordered  b^  two-thirds  of  the  council.  The 
principle  involved,  therefore,  is  the  same; 
the  difference  is  only  In  the  degree  of  the 
effect  of  the  objections.  The  principal  cases 
in  Alabama  dealing  with  questions  ^milar 
to  the  case  at  bar  are  Ex  parte  Gudenrath, 
194  Ala.  568,  69  South.  629;  Gamer  v.  City 
of  Anniston,  178  Ala.  430,  59  South.  654; 
City  of  Birmingham  v.  Wills,  178  Ala.  198, 
59  South.  173,  Ann.  Cas.  1915B,  746.  The 
latter  case  is  one  lilce  that  at  bar,  and  is  so 
nearly  in  point  as  to  be  persuasive  authority 
here.  The  court  in  an  able  discussion  of  the 
subject  says  in  part: 

"As  has  been  noted  already,  complainant 
does  not  aver  lack  of  due  notice  to  appear  and 
defend  against  the  final  assessment.  Nor  does 
he  deny  that  he  allowed  the  assessment  to  go 
against  him  by  default.  True,  he  complains 
that  the  notice,  required  by  the  statute  (sec- 
tions 1362,  1363)  as  preliminary  to  action  on 
the  part  of  the  city  council  confirming  the  orig- 
inal ordinance  or  resolution  by  which  it  was 
finally  determined  to  proceed  with  the  work, 
was  not  given  as  required  by  law.  Without  im- 
pairing the  argument  for  our  position,  we  may 
assume  that  it  was  not  given  at  all,  for  that 
default  might  have  been  brought  to  the  atten- 
tion of  the  governing  board  of  the  city  of  Bir- 
mingham at  the  hearing  fixed  for  the  final  de- 
termination of  the  assessment.  As  for  the 
right  to  confirm,  amend,  modify,  or  rescind  the 
original  ordinance  or  resolution,  the  first  hear- 
ing provided  for  by  the  statute  is  not  jurisdic- 
tional, but  advisory  only.  The  statute  does 
not  contemplate  at  this  point  that  any  objec- 
tions or  protests  going  to  the  validity  of  the 
ultimate  assessment  shall  be  determined.   *   *    * 

"The  preliminary  notice,  and  all  those  other 
steps  preliminary  to  the  notice  of  the  assess- 
ment and  the  assessment  itself,  about  the  ab- 
sence or  perversion  of  which  the  bill  complains, 
are  provisions  of  legislative  grace.    Being  writ- 


ten in  the  statute,  they  must  be  observed  or 
the  property  owner  may  at  the  final  hearing 
have  the  benefit  of  the  omission  of  such  of 
them  as  may  be  cons'dered  essential  where 
there  has  been  no  waiver.  But  their  omission 
may  be  waived." 

Tbesoi  the  court  discusses  the  assessment 
proceedings  and  the  fact  of  waiver  unless  ob- 
jections are  filed,  and  declares  that  none  of 
the  omissions  In  the  preliminary  proceeding 
can  be  considered  as  jurisdictional  in  a  col- 
lateral attack  in  the  following  language: 

"The  effect  of  the  statute  is  to  make  mate- 
rial defects  or  omissions  in  them  just  cause  for 
an  abatement  of  the  proceeding,  but  its  inten- ' 
tion  is  to  destroy  all  distinctions  between  de- 
fects or  omissions  and  mere  errors  or  irregulari- 
ties in  the  preparatory  steps  in  those  cases  in 
which  the  owners,  after  due  notice  and  an  op- 
portunity to  present  every  defense,  remain 
silent  and  inactive.  However  harsh  such  pro- 
ceedings may  seem,  and  however  oppressive  the 
result  may  be  in  particular  cases,  the  conse- 
quences are  not  more  extraordinary  or  un- 
conscionable than  such  as  may  be  observed  in 
cases  where  parties  allow  the  judgments  of  cus- 
tomary courts  of  justice  to  go  for  their  ad- 
versaries by  default  in  the  usual  course  of  ju- 
dicial procedure." 

See,  also,  Hause  t.  City  of  St.  Paul,  94 
Minn.  115,  102  N.  W.  221,  and  tUe  Minnesota 
cases  there  cited.  We  cannot  escape  the 
force  of  these  decisions.  The  Indiana  law 
is,  as  a  whole,  at  least  as  strict  in  its  re- 
quirements as  to  preliminary  proceedings  as 
ours.  In  Alabama,  the  conclusion  in  the 
case  from  which  we  have  quoted  was  reach- 
ed under  a  provision  of  the  statute  that  ob- 
jections not  filed  to  the  confirmation  of  the 
assessment  are  waived.  We  have  not  onlv 
a  similar  law  in  section  1985  of  our  statute, 
but  in  addition  thereto  the  broad  and  sweep- 
ing provision  of  section  1988  makes  the 
confirmation  of  the  assessment  final  and  con- 
clusive against  all  parties,  not  filing  objec- 
tions as  required,  in  all  proceedings  of  every 
nature  except  under  two  conditions  not  here 
Involved.  Tlie  language  of  the  latter  section 
seems  to  be  broad  enough  to  indicate  that  the 
Legislature  Intended  to  make  all  steps,  not 
constitutionally  necessary,  irregularities  only 
in  a  collateral  attack  and  which  are  waiv- 
ed unless  objections  thereto  are  filed  as  pro- 
vided in  section  1985.  Even  then  the  facts 
in  this  case  do  not  require  that  we  go  to  the 
full  length  of  the  holding  of  the  cases  men- 
tioned, but  it  is  fairly  impossible  to  avoid 
deciding,  and  we  are  compelled  to  hold  that 
the  defect  In  the  resolution  of  intention  In 
not  sufficiently  stating  the  character  and  ex- 
tent of  the  proposed  improvement  cannot  be 
taken  advantage  of  In  this  collateral  pro- 
ceeding, but  that  It  was  waived  when  no  ob- 
jections were  filed  to  the  confirmation  of  as- 
sessment herein  made,  of  the  hearing  on 
which  the  property  owners  affected,  includ- 
ing the  plaintiff,  had  due  notice.    There  was 
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at  leftst  an  attempt  to  comply  with  the  law 
and  the  council  acted  under  color  of  author- 
ity, and  we  cannot,  under  the  circumstances, 
consider  the  defect  fatal.  See  Barber  As- 
phalt Pav.  Co.  T.  Edgerton,  supra;  Pitts- 
burgh, etc.  R.  Ca  V.  Hays,  17  Ind.  App.  261, 
44  N.  E.  375,  45  N.  E.  675,  46  N.  B.  597  ;  Daly 
V.  Hlgman,  43  Ind.  App.  357,  87  N.  B.  669; 
Menzie  v.  City  of  iSreensburg,  42  Ind.  App. 
657,  85  N.  B.  484. 

Provisions  making  the  confirmation  by  the 
cotmcil  conclusive  are  said  to  be  In  the  na- 
ture of  statutes  of  limitation.  City  of  Den- 
ver V.  Campbell,  supra.  As  to  such  provi- 
sions, sustaining  our  holding  herein,  see  By- 
ram  V.  Foley,  17  Ind.  App.  629,  47  N.  E.  361; 
Riverside  Park  Ass'n  v.  City  of  Hutchinson, 
102  Kan.  488,  171  Pac  2,  and  cases  there 
cited;  Loomis  v.  City  of  Little  Falls,  178 
N.  T.  81,  68  N.  B.  105,  and  cases  cited ;  HU- 
dreth  t.  Longmont,  47  Colo.  79,  103,  105  Pac. 
107.  In  view  of  our  holding  on  the  forego- 
ing point,  we  deem  it  unnecessary  to  decide 
the  effect  thereon  of  section  2027  of  our  stat- 
ute. 

[11]  2.  The  plaintiff  contends  that  the  law 
does  not  authorize  the  formation  of  an  im- 
provement district  composed  of  two  or  more 
parallel  streets,  as  was  done  in  this  case. 
We  think,  however,  that  this  contention  Is 
not  good  under  our  statute.  Section  1971 
provides  that  the  resolution  of  Intention 
shall  specify  the  "streets,  street  or  part  of 
street  proposed  to  be  Improved."  Section 
2031  provides  that: 

"When  streets  of  different  widths  have  been 
or  are  hereafter  included  in  any  paving  dis- 
tricts, an  adjustment  shall  be  made  in  the  as- 
sessment for  the  improvement  thereof"  etc 

[13]  Section  1968  provides  that  the  term 
"street"  shall  be  held  to  Include  "streets." 
See,  also,  sections  1976  and  1978.  These  sec- 
tions clearly  contemplate  that  a  number  of 
streets  may  be  embraced  in  one  district. 
The  question  of  the  extent  of  the  improve- 
ment and  what  shall  be  Included  In  U  rests 
in  the  legislative  discretion  of  the  city  coon- 
dl,  and  the  courts  will  interfere  only  to  cor- 
rect a  dear  abuse  of  the  discretion,  of  which 
there  Is  no  evidence  in  this  case.  Frazier  v. 
City  of  Kockport,  199  Mo.  App.  80,  202  S. 
W.  266;  Church  v.  People,  179  DL  205,  53 
N.  Bk  554;  Davis  v.  City  of  Rltchfleld,  145 
111.  313,  38  N.  E.  888.  21  L.  B.  A.  563;  2 
Elliott,  supra,  H  694,  616.  In  Frazier  v.  City 
of  Rockport,  supra,  the  court  said: 

"As  a  practical  matter  to  require  each  street 
to  be  treated  as  one  improvement  and  the  prop- 
erty fronting  on  that  street  to  participate  only 
in  the  cost  of  improving  it  would  lead  to  great 
difficulties,  often  forbidding  an  improvement 
entirely  or  rendering  it  inadvisable  unless  ad- 
jacent streets  were  similarly  improved  and  the 
whole  done  as  one  improvement.  Especially  is 
this  true  in  country  towns  in  circumstances 
where  the  embracing  of  several  streets  in  one 
scheme  of  improvement  benefits  every  piece  of 


property  abutting  upon  any  of  the  streets  so 
improved,  and  it  is  only  in  this  way  that  the 
improvement  can  be  had.  We  are  of  the  opin- 
ion that,  in  the  absence  of  any  facts  showing 
that  the  proposed  scheme  should  not  be  re- 
garded  as  one  improvement  or  that  the  coun- 
cil has  abused  its  discretion  in  the  matter,  the 
courts  should  not  interfere,  in  the  absence  of  a 
statute  forbidding  the  inclusion  of  several 
streets  in  one  proceeding." 

[14]  8.  The  plaintiff  claims  that  the  as- 
sessment is  void  on  account  of  the  fact  that 
some  of  the  property  included  in  the  im- 
provement district  by  ordinance  was  not  as- 
sessed. It  is  true  section  1983  provides  that 
the  assessment  shall  be  levied  "upon  the 
property  included  in  the  district  as  described 
in  the  ordinance  ordering  said  improve- 
ment," and  section  1984  provides  that — 

"The  assessmeat  district  shall  include  all  the 
property  between  the  termini  of  said  improve- 
ment," and  that  "all  property  included  within 
said  limits  *  •  •  shall  be  consideced  and 
held  to  be  the  property  •  •  •  benefited  by 
such  local  Improvement." 

[IS]  But  it  further  provides  that  said 
property  riiall  be  assessed  "in  accordance  to 
the  special  benefits  conferred  on 'such  prop- 
erty." The  facts  herein  appear  to  be,  as  we 
understand  the  record,  that  certain  lots  on 
the  outskirts  of  the  improvement  district 
were  not  assessed,  though  included  therein 
by  the  ordinance,  because  subsequent  to  the 
establishment  of  said  district  they  were  em- 
braced In,  and  assessed  in  connection  with,  a 
paving  district  that  was  thereafter  establish- 
ed. It  does  not  clearly  appear,  but  we  pre- 
sume, that  no  work  such  as  contemplated  In 
the  improvement  district  here  tn  question 
was  done  to  benefit  said  excluded  lots,  but 
that  the  necessary  grading,  curbing,  etc., 
was  charged  up  against  said  lots  In  connec- 
tion with  the  assessment  In  the  paving  dis- 
tricts. If  such  is  the  case,  it  wouIQ  seem 
clear  that  plaintiif  was  not  in  any  way  prej- 
udiced, and  that  his  assessment  was  no  lar- 
ger by  reason  of  the  exclusion  of  the  lots  in 
question,  and  that  whatever  was  done  was 
done  in  good  faith  and  without  fraud.  In 
any  event  the  gist  of  the  objection  goes  to 
the  amount  for  which  the  plalnUS  was  as- 
sessed; he  could  not  be  prejudiced  unless, 
by  reason  of  property  omitted  from  the  as- 
sessment roll,  his  own  assessment  were  in- 
creased. But  the  law  has  created  a  special 
tribunal  for  the  purpose  of  determining  and 
equalizing  the  assessments  against  the  vari- 
ous properties,  and  we  are  clear  that,  both 
upon  reason  as  well  as  authority,  the  plain- 
tiff cannot  raise  the  point  In  question  in  a 
collateral  proceeding,  but  must.  In  the  ab- 
sence of  fraud,  resort  to  the  special  tribunal 
thus  created  by  law,  which  he  has  failed  to 
do  in  this  case.  Houck  v.  Roseburg,  56  Or. 
238, 108  Pac.  180;  Gorman  v.  State,  157  Ind. 
205,  CO  N.  E.  1083;  Hildreth  v.  Longmont, 
47  Colo.  79,  97,  105  Pac.  107;    Spokane  T. 
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Preston,  46  Wash.  88,  89  Pac.  406 ;  Aumlller 
V.  North  Yakima,  73  Wash.  96,  131  Pac.  470 ; 
Larsen  v.  San  Francisco,  182  GaL  1, 186  Pac. 
757;  Cohen  v.  Alameda,  183  Cal.  519,  191 
Prc.  1110;  Bailey  v.  Hermosa  (Cal.)  192  Pa& 
712 ;  Andre  v.  Bnrllngton,  141  Iowa,  70,  117 
N.  W.  1082:  Mushbaugh  v.  Peoria,  260  111. 
27,  102  N.  E.  1027 :  Cosgrove  v.  Chicago,  235 
IlL  358,  368,  85  N.  E.  599;  Page  and  Jones, 
Taxation  and  Asssessments,  S  645;  McQull- 
lln,  Mun.  Corp.  i  2092.  In  SiKAane  t.  Pres- 
ton, snpra,  the  court  said: 

"Another  point  urged  by  appellants  la  that 
property  which  should  have  been  included  in 
the  assessment  district  was  omitted.  This  also 
goes  to  the  amount  of  the  assessment  only. 
Appellant's  property  was  properly  within  the 
district  and  was  subject  to  assessment.  The 
assessment  was  made  on  the  principle  of  bene- 
fits accrued,  and  if  appellant's  property  was 
assessed  too  much  and  not  ratably  with  other 
property,  similarly  benefited,  it  was  their  duty 
to  80  inform  the  council  and  there  object  to  the 
amount  of  the  assessments." 

In  Larsen  t.  San  Francisco,  supra,  the 
court  said: 

"If  the  owner  of  each  of  these  parcels  could 
separately  maintain  an  action  and  therein 
reopen  the  entire  question  of  benefits  received 
and  the  proportion  to  be  charged  against  the 
respective  parcels,  it  is  plain  that  any  pro- 
ceeding of  such  magnitude,  or  even  of  far  less 
extent,  could,  and  probably  would,  be  effectual- 
ly blocked  by  unending  litigation.  Such  con- 
struction is  not  to  be  indulged  if  it  produces 
such  absurd  consequences." 

This  principle  also  controls  the  objection 
that  a  wrong  method  of  apportionment  was 
applied  in  this  case.  See  In  re  Grandview 
Local  Imp.  Assessments  (Wash.)  203  Pac. 
9S8.  The  principle  also  controls  the  claim 
herein  made  that  the  grade  of  the  /Street  In 
front  of  the  property  of  some  of  the  parties 
interested  therein  was  raised  to  such  an  ex- 
tent that  the  work  done  was  really  a  dam- 
age rather  than  a  benefit  Moore  v.  Tonkers, 
235  Fed.  485,  140  C.  O.  A.  31,  9  A.  L.  R.  590; 
Evans  v.  Des  Moines,  184  Iowa,  945,  169  N. 
W.  336. 

[1 1]  It  may  be,  without  deciding  the  ix^nt, 
that  under  our  Constitution  the  parties  who 
were  damaged  by  the  change  of  the  level  of 
the  street  have  a  cause  of  action  against  the 
city  therefor,  but,  if  so,  that  is  an  Indep^id- 
ent  action,  and  the  question  cannot  be  raised 
in  order  to  defeat  the  assessment  made  here- 
in after  the  contractor  has  expended  his 
time  and  money  in  making  the  improvement 
herein.  See  Butters  v.  Oakland  (Cal.  App.) 
200  Pac.  354,  and  cases  cited:  Duncan  t. 
Ramlsh,  142  Cal.  686,  76  Pac.  661 ;  Ettor  t. 
Tacoma,  57  Wash.  60,  106  Pac.  478,  107  Pac. 
1061. 

[17]  4.  Coansel  for  plaintiff  also  contend 
that  the  assessment  Is  void  for  the  reason 
that  the  council  of  the  city  did  not  establish 
a  grade  (»  the  streets  in  question.    We  have 


already  mentioned  this  matter  In  connectloD 
with  the  question  of  stating  the  character 
and  ertent  of  the  improvement  in  the  reso- 
lution of  intention.  We  must  confess  that 
we  do  not  understand  why  a  city  council 
would,  in  the  exercise  of  prudence  and  fair- 
ness to  the  citizens,  undertake  to  grade  a 
street  .without  a  definite,  fixed  grade  estab- 
lished on  its  records,  and  it  is,  perhaps,  true 
that  proceedings  for  the  improvement  of  a 
street  prior  to  the  establishment  of  such 
grade  should,  upon  reasonable  objection  and 
in  an  appropriate  proceeding,  be  held  inval- 
id. State  T.  District  Court,  44  Minn.  244, 
46  N.  W.  349 ;  State  v.  Judges  of  the  Dis- 
trict Court,  51  Minn.  639,  53  N.  W.  800,  55 
N.  W.  122:  Wlngate  v.  Astoria,  39  Or.  603, 
66  Pac.  982.  But  there  is  no  provision  in 
our  statute  making  the  establishment  of  a 
grade  a  condition  precedent  to  the  right  or 
power  of  the  council  to  Improve  the  street, 
or  prohibiting  such  improvement  before  the 
grade  is  established,  and  we  are  clearly  of 
the  opinion  that  the  question  cannot  be  rais- 
ed by  collateral  attack  in  an  action  such  as 
this,  at  least  after  the  completion  of  the  im- 
provement Daly  T.  Gnbbins,  170  Ind.  105, 
no,  82  N.  D.  659:  Birmingham  T.  Wills,  su- 
pra; Shepard  v.  People,  200  lU.  508,  65  N. 
B.  1068 ;  Walker  v.  People,  202  HI.  34,  66  N. 
E.  827;  Fltzhugh  t.  Duluth,  58  Minn.  427, 
59  N.  W.  1041 :  Wlngate  y.  Astoria,  39  Or, 
603,  65  Pac.  982. 

[II]  .6.  Plaintiff  also  contends  that  the  as- 
sessment Is  void  because  the  "city  engineer," 
as  provided  by  section  1983,  did  not  prepare 
the  assessment  rolL  The  assessment  herein 
was  made  by  an  assistant  to  the  consulting 
engineer.  Section  1968  provides  that  "the 
term  'engineer'",  shall  be  deemed  to  mean 
the  city  engineer,  town  engineer,  or  any  en- 
gineer employed  by  the  city  or  town  for  local 
Improvement  work.  It  would  seem  that  un- 
der this  provision,  construing  it  liberally  as 
section  2034  provides,  it  was  probably  in- 
tended that  any  engineer  employed  by  the 
city  for  that  purpose  could  make  the  assess- 
ment But  whether  that  is  so  or  not  section 
2019  provides — 

That  it  shall  not  be  an  objection  to  the  va- 
lidity of  an  assessment  "that  the  same  was 
made  by  an  unauthorized  officer  or  person,  if 
the  same  shall  have  been  confirmed  by  the  city 
or  town  authorities." 

Such  confirmation  was  made  In  this  case, 
and  the  objection  accordingly  cannot  be  sus- 
tained. 

[1  >]  6.  Counsel  for'  plaintiff  further  seem 
to  think  that  the  cost  of  the  grading  work 
should  be  borne  by  the  city  as  a  whole,  and 
should  not  be  assessed  against  property  ben- 
efited. They  rely  on  section  1982  of  our  stat- 
ute, which  provides: 

"BtttAUthing  Orade$.  In  case  the  notice  pro- 
vided for  in  section  ISTl  be  to  establish  a 
grade  or  alter  the  same,  the  council  may,  at 
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any  date  within  six  months  after  the  expira- 
tion of  giving  the  notice  as  provided  in  sec- 
tion 1973,  establish  the  same  b;  ordinance  or 
resolution.  The  cost  of  establishing  or  alter- 
ing the  grade  of  any  streets,  highway,  avenue, 
road  or  alleyway  shall  be  paid  out  of  the  gen- 
eral funds  of  the  dty  or  town." 

This  section,  we  think,  refers  only,  to  the 
establishment  of  grades;  that  is  to  say,  de- 
termining the  grade  lines  and  making  a  rec- 
ord thereof.  We  do  not  think  that  it  could 
be  construed  to  refer  to  the  work  of  grading, 
bringing  the  street  to  the  grade  lines.  In 
Kepple  V.  Keokuk,  61  Iowa,  653,  IT  N.  W. 
140,  it  was  said: 

"Establishing  a  grade  does  not  mean  the  ae* 
tual  lowering  or  raising  the  surface  of  the 
streets.  It  means  the  fixing  of  a  base  line  or 
plane  of  reference,  and  certain  measurements 
from  that  plane." 

See,  also,  Reilly  t.  Fort  Dodge,  118  Iowa, 
633,  637,  92  N.  W.  887 ;  Cummlngs  v.  Dixon, 
139  Mich.  269,  272,  102  N.  W.  761.  We  do 
not  think  that  the  position  of  counsel  for 
plaintiff  on  this  point  is  well  taken. 

For  the  reasons  stated,  the  Judgment  must 
be  reversed,  and,  finding  nothing  in  the  rec- 
ord that  would  authorize  a  Judgment  for  the 
plaintiff,  the  cause  will  be  remanded,  with 
directions  to  enter  a  Judgment  for  the  de- 
fendants. 

Reversed  and  remanded. 

POTTTBIR,  C.  J.,  and  KIMBALL,  J.,  concur. 

(Ul  Kan.  168)  ■>==■-• 

GILMORE  V.  WESTERN  COAL  &  MINING 
CO.     (No.  23678.) 

(Supreme  Court  of  Kansas.    April  8,  1922. 
Rehearing  denied  May  25,  1022.) 

(Syllalui  hv  the  Court.) 

Master  and  servant  <s==>385(20)— Arbitrator's 
power  to  award  oompensation  In  lump  sum 
limited. 
The  Workmen's  Compensation  Act  forbids 
an  arbitrator  to  make  a  lump-sum  award  for 
a  schedule  injury  partial  in  character  and  per- 
manent in  quality,  except  for  the  portion  of 
the  compensation  due  and  unpaid  at  the  time 
of  the  award. 

Appeal  from  District  Court,  (3rawford 
County. 

Action  by  Thomas  Qilmore  against  the 
Western  Coal  &  Mining  Company  for  com- 
pensation. In  which  the  arbitrator  awarded  a 
lump  sum  for  a  schedule  injury,  loss  of  an 
eye,  and  the  court  modified  the  award  to  one 
for  periodical  payments,  and  the  plaintiff  ap- 
peals.   Affirmed. 

PhU  Gallery  and  J.  Bl  CSallery,  both  of 
Pittsburg,  for  appellant 

J.  J.  (Campbell,  of  Pittsbnrg,  J.  M.  Cha)^ 
llss,  W.  P.  Waggener,  and  Walter  E.  Brown, 
!ill  of  Atchison,  for  apiiellee. 

BURCH,  J.  The  action  was  one  for  com- 
- *'on.    The  Injury  was  a  schedtile  injury 


' — loss  of  an  eye — and  the  arbitrator  awarded 
compensation  in  a  lump  sum.  The  coart 
modified  the  award  to  one  for  periodical  pay- 
ments, and  the  plaintiff  appeals. 

When  the  Legislature  revised  the  Work- 
men's Compensation  Act  in  1017,  it  provided 
for  payment  of  compensation  for  the  first 
week  of  disability,  partial  in  character  bot 
permanent  In  quality,  and  then  provided  as 
follows: 

"Thereafter,  compensation  in  a  lump  soik 
shall  be  paid  as  provided  in  the  following 
schedule:    •    •    • 

"(15)  For  the  loss  of  an  eye,  or  the  com- 
plete loss  of  the  sight  thereof,  50  per  cent, 
of  the  average  weekly  wages  during  110 
Wftcfes  " 

Laws  1917,  c.  226,  §  S. 

Sections  11,  12,  and  13  of  the  same  statute 
treat  of  arbitration,  and  section  13  contains 
the  following  provision: 

"No  award  shall  be  or  provide  for  payment  of 
compensation  in  a  lump  sum,  except  as  to  such 
portion  of  the  compensation  as  shall  be  found 
to  be  due  and  unpaid  at  the  time  of  the  award 
•    •    • » 

The  result  Is:  An  arbitrator  is  deprived  of 
power  to  make  a  lump-sum  award  (Boyd  v. 
Mining  Co.,  105  Kan.  551,  185  Pac.  9),  and 
the  provision  for  lump-sum  payment  found  in 
section  3  applies  only  when  compoisatlon  Is 
settled  by  agreement  or  by  action. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

All  the  Justices  concurring. 

Memorandum  Denying  Rehearing. 

The  petition  for  rehearing  calls  attention  to 
ifn  inadvertence  in  statement,  which  did  not  re- 
sult from  a  misunderstanding  of  the  record, 
and  which  had  no  effect  on  the  decision;  the 
question  being  one  of  statutory  interpretation. 
After  careful  consideration  of  the  arguments 
presented  in  the  petition  for  rehearing,  the 
court  feels  constrained  to  adhere  to  the  con- 
clusions stated  in  the  original  opinion,  and  the 
petition  is  denied. 

(Ul  Kan.  52) 

ROBINSON  PACKER  CO.  v.  MID-CO 
PACKER  CO.     (No.  23602.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Byttahut  by  the  Court.) 

Appeal  and  error  <8=3l 010(1)— Findings  of  fact 
sustained  by  evidence  will  not  be  disturbed. 
Where  findings  of  fact  made  by  a  trial  court 
are  sustained  by  evidence,  the  findings  will  not 
be  disturbed  on  appeal. 

Ai^ieai  from  District  Court,  Butler  County. 

Action  by  the  Robinson  Packer  Company 
against  the  Mld-(>)  Packer  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Long,  Houston,  Cowan  &  Depew,  Forest 
D.  Sietlvin,  and  J.  G.  Norton,  all  of  Wichita, 
and  Robert  Bums,  of  Tulsa,  Okl.,  for  ap- 
pellant 
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G.  C.  Splllers,  of  Talsa,  Okl.,  R.  B.  Cald- 
w^l  and  I^ynn  Webb,  both  of  Kansas  C^ty, 
Mo.,  and  Hamilton  &  McKay,  of  SU  Dorado, 
for  appellee. 

M^KSHALU  J.  The  plalntltT  brought 
this  action  to  recover  $8,147.14,  the  balance 
due  on  account  for  goods  sold  and  d^vered 
to  the  defendant.  The  defendant  set  up  four 
items  of  counterclaim;  one  for  $4,500,  with 
interest,  one  on  a  note  of '$1,260,  one  on  a 
note  of  $2,500,  and  one  on  an  account  for 
$68.90  for  goods  sold  by  the  defendant  to  the 
plaintiff.  The  defendant  alleged  that  the 
plaintiff  for  a  valuable  consideration  agreed 
to  pay  the  two  notes.  The  plaintiff  denied 
that  allegation,  pleaded  the  statute  of  frauds, 
and  alleged  that  the  contract.  If  there  was 
one,  was  ultra  vires.  The  answer  to  the 
counterclaim  was  verlfled.  The  plaintlGF  was 
allowed  the  full  amount  of  its  claim  and 
interest.  The  defendant  was  allowed  the 
item  of  $4,500  with  interest,  and  the  item 
of  $68.90  with  interest,  but  was  denied  the 
item  on  the  note  of  $1,260  and  the  item  on 
the  note  of  $2,500.  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  balance  in 
the  sum  of  $3,591.20.  The  defendant  appeals. 
It  complains  of  the  refusal  of  the  court  to 
allow  the  two  items  of  counterclaim. 

The  case  was  tried  without  a  Jury,  and 
flpedal  findings  of  fact  and  conclusions  of  law 
were  made.  The  first  five  findings  of  fact 
were  as  follows: 

"(1)  The  plaintiff  furnished  to  the  defendant 
the  goods,  wares  and  merchandise,  as  set  forth 
in  the  statement  of  account  attached  to  his  pe- 
tition, and  of  the  reasonable  value  as  therein 
stated,  amounting  to  $8,147.14,  the  last  item 
being  of  date  August  13,  1919,  same  being  a 
credit. 

"(2)  The  defendant  furnished  to  the  plaintiff 
the  goods,  wares,  and  merchandise  represented 
by  the  item  of  $68.90,  as  set  up  and  claimed 
by  the  defendant  in  its  cross-petition,  the  same 
being  made  up  of  two  invoices,  one  of  date 
June  30,  1919,  and  the  other  July  8,  1919,  and 
it  is  admitted  by  the  plaintiff  that  this  item  is 
correct,  and  the  defendant  should  have  judg- 
ment therefor. 

"(3)  In  the  spring  of  1918,  J.  O.  Robinson, 
being  about  to  incorporate  the  defendant,  the 
Mid-Co  Packer  Company,  contracted  with  one 
Maurice  Robinson,  the  secretary  and  manager 
of  the  Robinson  Packer  Company,  the  plaintiff 
herein,  under  the  terms  of  which  the  Robinson 
Packer  Company  was  to  lend  its  credit  to  the 
Mid-Co  Packer  Company  in  order  that  the  lat- 
ter might  purchase  machinery  for  its  plant.  An 
initial  payment  of  $4,500  was  made  by  J.  C. 
Robinson,  on  behalf  of  the  Mid-Co  Packer  Com- 
pany, which  received  the  money  by  cashing  a 
check  made  to  its  order  by  J.  O.  Robinson. 
This  money  was  received  by  the  plaintiff  com- 
pany, and  has  never  been  in  any  way  repaid 
to  the  defendant,  the  Mid-Co  Packer  Company. 

"(4)  In  tike  reorganization  scheme  under  and 
by  which  one  O.  K.  Bysenbach  and  associates 
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took  over  the  stock  of  M.  Aobinson  as  indicat- 
ed in  the.  evidence,  said  Eysenbach  and  asso- 
ciates did  assume  and  agree  to  pay  certain  in- 
debtedness of  M.  Robinson,  but  this  they  did 
as  individuals,  and  not  for  and  on  behalf  of 
the  corporation,  the  Robinson  Packer  Company. 
"(5)  The  plaintiff,  the  Robinson  Packer  Com- 
pany, a  corporation,  did  not,  in  writing  or  oth- 
erwise, assume  and  agree  to  pay  the  two  notes 
set  up  in  defendant's  answer  and  cross-petition, 
one  being  for  $1,260  in  favor  of  the  Pickering 
Lumber  Company,  and  the  other  being  for  $2,- 
500  in  favor  of  the  Kansas  State  Bank  of 
El  Dorado,  Kan." 

Other  findings  Of  fact  were  made,  but  they 
are  Immaterial  now.  The  court  made  the 
following  conclusions  of  law: 

"(1)  There  is  due  to  the  plaintiff  from  the 
defendant  the  sum  of  $8,147.14,  with  6  per  cent, 
interest  from  August  13,  1919,  $785,  or  a  total 
of  $8,032.14,  and  plaintiff  is  entitled  to  recover 
this  amount  from  defendant. 

"(2)  There  is  due  from  the  plaintiff  to  the 
defendant  the  item  of  $68.90  claimed  in  its 
cross-petition,  with  6  per  cent,  interest  from 
July  8,  1919,  $7.04,  a  total  of  $75.94,  and  the 
defendant  is  entitled  to  recover  this  amount 
from  plaintiff. 

"(8)  There  is  due  from  the  plaintiff  to  the 
defendant  the  item  of  $4,500  as  claimed  by  the 
defendant  in  its  cross-petition,  with  6  per  cent, 
interest  from  April  20,  1918,  $765,  a  total  of 
$5,265  and  defendant  is  entitled  to  recover  this 
amount  from  the  plaintiff. 

"(4)  The  plaintiff  is  entitled  to  have  a  judg- 
ment against  the  defendant  in  this  action  for 
$3,591.20,  with  6  per  cent,  interest  from  this 
date." 

The  defendant  in  effect  argues  that  the 
fourth  and  fifth  findings  of  fact  were  not 
supported  by  evidence.  The  burden  was  on 
the  defendant  to  prove  the  facts  necessary 
to  establish  the  items  of  its  counterclaim. 
If  sufficient  evidence  was  not  introduced  to 
establish  them,  the  plaintiff  was  entitled  to 
judgment  on  them.  There  was  evidence  which 
affirmatively  tended  to  prove  the  fourth  and 
the  fifth  findings,  although  there  was  evidence 
which  tended  to  suw>ort  the  defendant's  con- 
tention concerning  those  facts.  Under  these 
circumstances,  the  rule  that  findings  of  fact 
will  not  be  disturbed  where  they  are  sup- 
ported by  evidence  must  be  applied  on  appeal. 

The  defendant  argues  that  there  was  a 
consideration  for  the  agreement  by  the  plain- 
tiff to  pay  the  notes,  that  the  agreerafent  was 
not  void  on  account  of  the  statute  of  frauds, 
and  that  the  agreement  was  not  ultra  vires 
as  to  the  plaintiff.  Before  these  questions 
could  be  logically  disposed  of  in  this  case, 
the  fourth  and  fifth  findings  of  fact  would 
have  to  be  set  aside,  and  contrary  findings 
be  made.  Under  the  circumstances,  it  is  not 
necessary  to  discuss  this  case  further. 

The  Judgment  is  affirmed. 

All  the  Justices  concurri^ 
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PARKERSBURG  RIQ  4  REEL.  CO.  V. 

FREED  OIL  &  0A8  CO.* 

(N».  23468.) 

(Sapreme  Court  of  Kansas.     April  8,  1922.) 

(SifUdbuM  6y  the  Court.) 

t.  SalM  <9=3273(2)— Held  that  seller  Impliedly 
warranted  that  oil  tanks  would  be  roasonably 
lit  for  purpose  sold. 
The  plaintiff  famished  material  and  labor 
and  constructed  oil  tanks  on  defendant's  leased 
premises  under  an  agreement  that  each  would 
hold  1,600  barrels  of  oil.     One  of  them  burst 
when  it   was   filled   with   oil.     Held,   following 
Tank  Co.  v.  Oil  Co.,  108  Kan.  690,  196  Pac. 
1111,   that   plaintiff  impliedly   warranted   that 
the  tanks  should  be  reasonably  fit  for  the  par- 
pose  for  which  they  were  sold. 

2.  Sales  <s=9273  (2)— Seller*  selecting  materials 
for  tanks  carefully  did  not  relieve  from  Im- 
plied warranty. 

The  fact  that  plaintiff  used  care  in  selecting 
material  used  in  building  the  tanks  did  not 
relieve  the  plaintiff  from  liability  on  its  im- 
plied warrantr. 

3.  Damages  «=s62(4)— Buyer  was  not  required 
to  antldpata  seller's  negllgenee  and  construct 
embankments  to  hold  oil  escaping  from  de- 
fective tank. 

'  The  defendant  was  not  required  to  antid- 
pate  the  negligence  of  the  plaintiff  in  the  con- 
struction of  the  tanks,  and  the  latter  cannot 
lessen  its  liability  for  a  loss  of  oil  resulting 
from  the  defective  tank  because  defendant  did 
not  construct  embankments  to  hold  the  oil, 
which  escaped  and  was  lost  when  the  tank  col- 
lapsed. 

Appeal  from  District  Court,  Butler  County. 

Action  by  the  Parkersburg  Rig  ft  Reel 
Company  against  the  Freed  Oil  ft  Gae  Com- 
pany. Judgment  for  plaintiff,  and  tbe  de- 
fendant appeals.  Reversed,  and  remanded 
for  new  trial. 

Banks  ft  O'Brien,  of  Independence,  for  ap- 
pellant 

O.  A.  Morton,  of  Tulsa,  Okl.,  and  Kramer 
&  Benson,  of  El  Dorado,  for  appellee. 

JOHNSTON,  O.  J.  This  action  was  brought 
by  the  Parkersburg  Rig  ft  Reel  Company  to 
recover  $1,050  from  Freed  Oil  ft  Gaa  Com- 
pany, and  to  foreclose  a  mechanic's  lien  on 
the  premises  of  defendant,  upon  which  the 
tanks  had  been  erected. 

The  defense  was  that  the  plaintiff  was  in- 
formed of  tbe  purpose  for  which  the  tanks 
were  purchased  and  undertook  to  build  struc- 
tures fit  for  that  purpose,  but  it  was  alleged 
that  one  of  the  tanks  by  reason  of  defective 
material  and  workmanship  collapsed  shortly 
after  it  was  filled  with  oil  with  the  result  of 
a  loss  of  4,445  barrels  of  crude  oil,  for  the 
loss  of  which  defendant  asked  a  Judgment 


against  plaintiff  for  $1,S00.  In  a  trial  with 
a  jary  the  plaintiff  was  awarded  a  Judgment 
for  $1,132.25  and  the  foreclosure  of  a  me- 
chanic's lien  was  adjudged.  Defendant  ap- 
peals. 

There  was  no  exixresa  warranty  of  the 
tanks  constructed,  but  defendant  contends 
that  there  was  an  implied  warranty  by  plain- 
tiff that  the  tanks  were  to  be  sufficient  to 
hold  oil,  and  that  when  the  tank  collapsed 
the  warranty  was  broken,  and  the  plaintiff 
became  responsible  for  the  consequent  loes. 
It  appears  that  the  material,  which  is  com- 
posed mainly  of  staves  and  hoops,  is  pur- 
chased by  the  plaintUT  in  quantities,  and  that 
these  were  cut  in  the  lengths  required  at 
plaintiif's  plant  and  shipped  out  to  that  part 
of  the  oil  field  operated  by  the  defendant. 
There  the  staves  were  cut  and  fitted  and  the 
strips  of  iron  were  made  Into  hoops  by  rivet- 
ing the  ends  together.  In  tbe  course  of  con- 
struction, if  the  plaintllT's  workmen  found  a 
defective  stave,  it  was  thrown  out,  and,  if 
any  of  the  hoop  iron  was  found  to  be  weak 
or  defective,  that  part  was  not  used.  The 
plaintiff  then  built  a  base  upon  which  the 
tank  was  constructed.  Large  hoops  were 
used  at  the  bottom  of  tbe  tanks,  and  above 
that  smaller  sizes  were  used.  When  tbe 
tanks  were  8«>t  up  they  were  immediately  fill- 
ed with  oil,  and  within  a  few  hours  one  of 
them  burst  and  the  oil  sank  into  the  ground. 
It  was  found  that  some  of  the  hoops  were 
pulled  apart  where  they  had  been  spliced  or 
riveted  together,  and  others  had  burst  at 
places  other  than  the  Joints  and  a  number 
of  staves  had  broken. 

[1]  Plaintiff  contends  that  the  tanks  woce 
sold  as  specific  finished  articles  of  merdian- 
dise  and  that  the  defendant  had  an  opportu- 
nity to  inspect  them  when  they  were  erected, 
and  purchased  them  on  its  own  Judgment 
and  at  its  own  risk.  In  the  agreement  of 
purchase  there  were  no  si>eclflcationB  made 
as  to  the  kinds  of  wood  and  Iron  that  were 
to  be  used  nor  as  to  the  methods  of  construc- 
tion, l^e  only  provision  was  that  they  were 
to  be  of  a  obtain  size  capable  of  holding 
1,600  barrels  of  oiL  The  plahitllT  was  in- 
formed of  the  purpose  for  which  the  tanks 
were  to  be  used.  It  held  itself  out  as  a  com- 
petent tank  builder,  It  selected  the  material 
and  constructed  the  tanks  upon  its  own  plans 
and  undertook  to  build  tanks  that  would  hold 
the  quantities  of  oil  mentioned,  and  it'  is 
claiming  a  mechanic's  lien  for  constructing 
the  tanks.  The  facts  bring  the  case  clearly 
within  the  rule  stated  in  Tank  Cow  v.  Oil  Co., 
106  Kan.  690,  196  Pac.  1111.  There  It  was 
held  that: 

"A  tank  company  which,  under  contract  with 
an  oil  company  famishes  material  and  labor 
and  constructs  a  1,600-barrel  tank  for  the 
storage  of  oil  on  the  oil  company's  premises, 
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impUedIr  warrants  that  the  task  ahall  be  rea- 
sonably fit  for  the  purpose  for  which  it  waa 
•old."    SyL  1. 

Tbat  decision  settles  the  principal  conten- 
tion In  the  present  case,  and  there  is  no  oc- 
casion for  further  discussion  as  to  the  exist- 
ence or  effect  of  the  implied  warranty.  It 
follows  from  the  decitdon  and  the  authorities 
cited  therein  that  plaintiff  impliedly  war- 
ranted that  the  tank  purchased  was  reason- 
ably fit  for  the  special  purpose  for  whidi  It 
was  intended.  The  test  of.  fitness  by  use 
showed  that,  either  by  reason  of  defective 
material  or  improper  construction,  the  tanlc 
did  not  meet  the  requirements  of  the  con- 
tract, and  the  plaintiff  became  liable  for  a 
breach  of  the  implied  warranty. 

[2]  There  was  error  in  the  instructions  in 
^ect  charging  that  the  Implied  warranty 
did  not  cover  defects  which  defendant  could 
have  discovered  by  the  exercise  of  ordinarj^ 
prudence,  and  that,  if  It  accepted  and  used 
the  tank  without  objection,  it  waived  the 
right  to  rely  on  the  warranty  as  to  the  de- 
fects whi&  might  have  been  discovered  by 
the  defendant  by  the  exercise  of  ordinary  care 
and  prudence.  There  was  no  basis  for  plac- 
ing this  limitation  on  the  liability  under  the 
warranty.  The  defendant  had  nothing  to 
do  with  the  selection  of  material  out  of  which 
the  tank  was  built  nor  with  the  plans  and 
specifications  upon  which  it  was  built;  nei- 
ther had  it  any  part  in  its  construction.  No 
claim  Is  made  of  an  improper  nse  of  the 
tank  by  the  defendant  nor  that  it  collapsed 
through  the  fault  of  the  defendant  It  con- 
tracted for,  and  plaintiff  undertook  to  build, 
a  tank  that  would  hold  1,600  barrels  of  oIL 
The  defendant  trusted  the  Judgmrat  and  skill 
of  the  plaintiff  in  constructing  one  fit  for 
that  purpose.  Defendant  had  no  opportunity 
and  was  under  no  obligation  to  inspect  either 
material  or  worlunanship  employed  in  its 
construction.  He  could  only  learn  of  the 
wealmess  and  unfitness  of  the  tank  by  the 
test  of  nse,  and,  as  we  have  seen,  it  collapsed 
shortiy  after  it  was  first  filled  with  oil.  It 
is  clear  that  there  was  an  implied  warranty, 
and  the  plaintiff  was  responsible  for  the 
bursting  of  the  tank  imless  it  occurred 
through  some  fbnlt  of  the  defendant  In 
Tank  Co.  v.  Oil  Co.,  supra,  the  Court  In 
speaking  of  latent  defects,  said: 

'*Unle8s  hidden  defects  frustrating  purpose 
were  embraced,  the  warranty  bad  do  function 
to  perform,  and  a  choice  must  necessarily  be 
made  between  warranty  and  no  warranty." 

In  referring  to  the  liability  of  the  builder 
of  a  tank  in  such  a  case,  it  was  remarked: 

"Assuming  the  tank  collapsed  within  that 
time,  the  tank  company's  liability  became  abso- 
Inte,  unless  it  could  establish  its  defense  that 
the  accident  occurred  throngh  the  fault  of  the 


<rfl  eompany.  The  tank  £d  not  stand  up^  tha 
warranty  was  broken,  and  due  care  in  selecting 
material  and  in  building  the  tank  was  not  a 
defense." 

[S]  At  the  caning  of  the  trial  the  court  per- 
mitted the  plaintiff  to  amend  his  reply  by  al- 
leging that  if  defendant  suffered  any  loss 
by  the  bursting  of  the  tank,  it  was  caused' 
solely  by  the  negligence  of  the  defendant.  In 
falling  to  build  and  maintain  a  bank  or  dike 
around  the  tank  to  catch  and  save  the  escap- 
ing oil.  In  its  instructions  the  court  told 
the  Jury  that  if  the  defendant  did  not  use 
the  care  exercised  in  building  a  dike  around 
the  tank  such  as  a  generally  careful  oil  pro- 
ducer would  use,  he  could  not  recover  for  so 
much  of  the  oil  as  might  have  been  saved  by  • 
that  process.  The  defendant  was  not  re- 
quired to  anticipate  the  negligence  of  the 
plaintiff  or  a  breach  of  the  warranty,  or  to 
build  embankments  to  prevent  loss  by  reason 
of  its  breach  of  the  implied  warranty.  A  wit- 
ness for  defendant  testified  that  a  dike 
around  the  tank  was  built,  but  that  it  was 
constructed  for  the  purpose  of  protecting  the 
oil  from  fires,  and  was  not  made  in  prepara- 
tion for  the  possible  bursting  of  the  tank  nor 
to  protect  oil  escaping  by  reason  of  its  negli- 
gent construction.  The  failure  to  build  the 
dike  would  not  lessen  the  liability  of  the  plain- 
tiff for  oil  that  was  actually  lost  by  reason 
of  the  ttreach  of  the  warranty.  Under  the 
testimony  it  cannot  be  said  that  it  was  lost 
through  the  fault  <rf  the  defendant 

The  Judgment  Is  reversed,  and  the  caustt 
remanded  for  a  new  trial. 

All  the  Justices  concurring. 


(Ul  Kan.  Gl) 

GEORGE  C.  PECK  CONST.  CO.  v.  FLACK. 
(No.  23520.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Byllabut  (y  the  Court.) 

Appeal  and  error  ®=>204(2)— In  contractor's 
action  objection  to  manner  of  establishing 
value  of  labor  and  materials  for  extras  held 
waived. 

The  proceedhdgB  in  an  action  to  recover  the 
balance  due  a  contractor  on  a  building  contract 
examined,  and  held,  obje<:tion  to  manner  in 
which  value  of  labor  and  material  for  changes 
and  extras  was  established,  was  waived,  and 
the  verdict  waa  sustained  by  the  evidence. 

Appeal  from  District  Court,  Morris  0>un- 
ty. 

Action  by  the  George  C.  Peck  Construction 
(Company  against  N.  S.  Flack.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 
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Edwin  Anderson,  of  Council  Grove,  and 
W.  S.  Kretsinger,  of  Emporia,  for  appellant 

Walter  M.  Doggett,  of  Council  Grove,  for 
appellee. 

BURCH,  J.  The  action  was  one  for  the 
balance  claimed  to  be  due  a  contractor  for 
constructing  a  garage,  a  foundation  for  a 
house,  and  a  house  built  on  the  foundation. 
The  plaintiff  recovered,  and  the  defendant 
appeals. 

The  controversy  arose  over  dbianges  and 
extras,  and  the  defendant  contends  the 
plaintitTs  witnesses  were  interrogated  in 
such  a  way  that  value  of  items  of  the  plain- 
tiff's account  for  material  and  labor  was 
not  proved.  The  defendant  was  to  pay  cost 
of  certain  items,  and  cost  was  testified  to 
from  paid  bills.  In  some  Instances  value 
was  established  according  to  approved  meth- 
od. Very  often  in  the  course  of  the  trial 
the  question  relating  to  an  item  took  sub- 
stantially the  form  of,  "How  much  was 
that?"  In  no  Instance -was  objection  made 
to  the  form  of  a  question  on  the  ground  it 
would  not  elicit  value.  The  issue  was  value, 
the  testimony  was  tendered  to  show  value, 
and,  if  the  .defc-ndant  did  'nbt  desire  to 
concede  probative  force  to  the  testimony,  he 
should  have  interposed  objection  when  the 
testimony  was  offered.  He  could  not  re- 
main silent  until  the  trial  was  over,  and 
then,  when  defeated,  complain  of  the  form 
of  questions. 

The  defendant  contends  the  verdict  was 
not  supported  by  evidence.  It  would  serve 
no  purpose  for  which  decisions  of  this  court 
are  reported  to  cumber  this  opinion  with  a 
discussion  of  the  various  items  of  the  long 
account.  Presumably  the  attorneys  present- 
ed to  the  Jury  their  analyses  and  summaries 
of  the  evidence. 

The  district  court  reviewed  the  testimony 
at  a  hearing  on  a  motion  for  a  new  trial, 
and  approved  the  verdict.  There  is  evidence 
which,  if  believed,  would  warrant  recovery 
of  a  larger  sum  than  the  jury  allowed,  and 
this  court  is  not  authorized  to  interfere. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


(Ill  Kan.  SSI 

GYPSUM  VALLEY  NAT.  BANK  v.  DILLEN- 
BECK.      (No.  23656.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Sytlahut  hp  the  Oourt.) 

i.  Bills  and  notes  ®=»I5I— Bank's  certificate  of 
deposit  payable  to  depositor'*  order  on  its 
return  properly  Indorsed  Is  a  negotialile  In- 
strument 

A  certificate  of  deposit  issued  by  a  bank 
payable  to  the  order  of  the  depositor  in  cur- 


rent funds  on  the  return  of  the  certificate  prop- 
erly indorsed,  six  months  after  date  with  inter- 
est at  4  per  cent,  per  aimum,  is  a  negotiable  in- 
strument 

2.  Bills  and  notes  ei=>525 — Bank's  Issuing  cer> 
tificate  of  deposit  in  payment  for  note  before 
due  held  not  evidence  of  bad  faith  in  taking 
note. 
The  mere  fact  that  such  a  certificate  was 
issued  by  a  bank  in  payment  for  a  promissory 
note  transferred  to  it  before  the  note  was  due, 
wiiich   was  subject  to  defenses   for   fraud   in 
its  inception,  does  not  warrant  the  inference 
that  the  bank  took  the  note  with  actual  knowl- 
edge of  infirmity  and  in  bad  faith,  or  that  it 
was  not  a  holder  in  due  course. 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Butler  County. 

Action  by  the  Gypsum  Valley  National 
Bank  against  P.  B.  Dillenbeck.  Verdict  and 
judgment  for  the  defendant,  and  the  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions  to  enter  judgment  for  the  plain- 
tiff. 

John  Madden  and  John  Madden,  Jr.,  both 
of  Wichita,  Dennis  Madden,  of  Topeka,  and 
C.  B.  Dunn,  of  Wichita,  for  appellant 

Aikman  &  Aikman,  of  El  Dorado,  for  ap- 
pellee. 

JOHNSTON,  a  J.  This  was  an  action 
uiwn  a  promissory  note  for  $3,(X)0  executed 
by  the  defendant,  F.  E.  Dillenbeck,  to  him- 
self, which  be  indorsed,  and  it  was  after- 
wards sold  to  the  plaintiff  bank.  Verdict 
and  judgment  were  given  In  favor  of  the 
defendant  and  the  bank  appeals. 

[1,2]  The  defendant  alleged,  and  offered 
proof  to  show,  that  fraud  was  practiced  up- 
on the  defendant  by  one  B.  Lasweil  in  ob' 
talning  the  note.  Defendant  was  induced 
by  Lasweil  to  execute  the  note  and  pay  $300 
in  cash  for  shares  of  stock  in  an  insurance 
company  which  were  to  be  subsequently  is- 
sued and  delivered.  Lasweil  was  not  the 
agent  of  the  insurance  company,  had  no  au- 
thority to  seU  its  stock,  no  stock  was  ever 
issued  to  the  defendant'  and  nothing  was 
ever  received  by  him  for  the  note  executed 
and  the  money  paid.  On  October  4,  1917, 
the  day  after  the  execution  of  the  note.  Las- 
well  sold  it  to  the  plaintiff  for  $2,880.  In- 
stead of  taking  cash  for  the  note,  Lasweil 
took  a  certificate  of  deposit  of  the  bank  Xor 
$2,880,  payable  to  himself  or  order  in  cur- 
rent funds  on  the  return  of  the  certificate 
properly  indorsed,  six  months  after  date 
with  interest  at  4  per  cent  per  annum.  This 
certificate  was  transferred  by  Lasweil  and, 
after  passing  through  a  number  of  banks, 
was  paid  by  plaintiff  on  April  6, 1918.  When 
the  note  was  presented  to  defendant  pay- 
ment was  refused  on  the  ground  that  the 
bank  was  not  a  holder  in  due  course  but  took 
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It  wltb  notice  of  Infirmities  and  In  bad  faith. 
On  this  Issue  the  jury  made  the  following 
special  findings: 

"1.  Do  you  find  that  plaintiff  purchased  the 
note  in  suit: 

"(a)  For  valae?    Ans.  No. 

"(b)  Before  maturity?     Ans.  No. 

"(c)  In  due  course?    Ans.  No. 

"(d)  Without  notice  of  infirmity?    Ans.  No. 

"2.  If  you  answer  'd'  of  question  1  in  the  neg- 
atiye,  then  state  what  notice  of  such  infirmity 
it  had.  Ans.  Because  plaintiff  toolL  precaution 
to  hold  the  money  under  his  control  until  after 
maturity  of  note. 

"3.  Do  you  find  the  plaintiff  bank  had  knowl- 
edge of  such  facts  that  its  action  in  taking  the 
note  in  suit  amounted  to  bad  faith  ?    Ans.  Yes. 

"4.  If  you  answer  the  last  above  question 
No.  3  in  the  affirmative,  state  fully  the  facts 
of  which  plaintiff  bad  such  knowledge.  Answer 
fully.  Ans.  We  find  from  the  fact  that  the 
plaintiff  held  this  money  in  said  bank  and  un- 
der his  control  until  after  maturity  of  said 
note." 

The  question  involved  is  whether  the 
plaintiff  came  into  possession  of  the  note 
without  knowledge  of  the  fraud  in  the  In- 
ception of  the  note  or  without  knowledge  of 
such  facts  that  its  purchase  amounted  to  bad 
faith.  The  court  carefully  and  correctly  In- 
structed the  Jury  as  to  the  rules  applicable 
in  such  cases.  A  jury,  in  answer  to  a  spe-. 
cial  question,  found  that  the  note  was  not 
purchased  in  due  course  and  without  notice 
of  Infirmity;  but,  in  answer  to  other  ques- 
tions, the  jury  gave  the  basis  for  that  find- 
ing. It  found  that  the  notice  of  infirmity 
was  established  by  the  fact  that  the  plain- 
tiff held  the  purchase  money  of  the  note  un- 
der Its  control  until  after  the  maturity  of 
the  note.  In  another  question  the  jury  was 
asked  to  state  fully  the  facts  which  showed 
that  the  plaintiff  took  the  note  with  knowl- 
edge of  infirmity  and  in  bad  faith,  and  its 
answer  was  that  it  was  shown  by  the  action 
of  the  plaintiff  In  holding  the  money  In  the 
bank  under  Its  control  until  the  maturity  of 
the  note.  The  so-called  holding  of  the  money 
under  the  control  of  the  plaintiff  must  be 
interpreted  as  the  only  ground  upon  which 
knowledge  of  Infirmity  or  bad  faith  in  the 
purchase  of  the  note  is  founded.  The  cir- 
cumstance of  paying  for  the  note  by  the  is- 
suance of  a  certificate  of  deposit  does  not 
warrant  the  inference  drawn  by  the  jury, 
and  from  the  findings  this  is  the  only  fact 
from  which  knowledge  or  bad  faith  was  In- 
ferred. Payment  made  by  the  certificate  of 
deposit  as  it  was  issued  was  as  complete  as 
if  the  money  had  been  paid  for  the  note. 
The  certificate  was  negotiable  in  form  and 
was  subject  to  be  transferred  from  hand  to 
hand,  the  same  as  a  negotiable  promissory 
note.  3  R.  C.  L.  574.  It  was  not  only  trans- 
ferable, but  was  actually  transferred  by  the 
depositor,  and  the  bank  had  no  ground  for 


resisting  its  payment  when  presented.  It 
had  no  more  control  OT^  tbe  money  due  on 
the  certificate  than  It  would  have  had  if  it 
had  indorsed  and  transferred  a  certificate  of 
deposit  Issued  by  another  bank  which  hap- 
pened to  come  into  its  possession.  If  the 
certificate  had  not  been  negotiable,  or  if  the 
fund  had  been  set  apart  to  be  paid  only  to 
the  one  making  the  deposit,  there  would 
have  been  ground  for  the  contention  of  de- 
fendant, but  issued  in  negotiable  form  as  it 
was,  did  not  warrant  the  inference  drawn 
by  the  jury.  One  who  purchases  a  prom- 
issory note  for  value  before  it  is  due, 
which  is  subject  to  defenses  In  the  hands  of 
the  payee.  Is  entitled  to  recover  upon  it,  un- 
less It  is  proved  that  he  came  Into  Its  pos- 
session with  actual  knowledge  of  the  defenses 
or  that  he  was  guilty  of  bad  faith  in  taking 
it  The  circumstance  upon  which  the  jury 
rested  its  finding  does  not  show  actual  no- 
tice or  bad  faith,  or  that  the  plaintiff  Is 
without  the  protection  of  a  holder  In  due 
course. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
for  the  plaintiff. 

BURCH,  MASON,  PORTER,  MARSHAIiI* 
and  DAWSON,  JJ.,  concurring. 
WEST,  J.,  dissenting. 


FREW  V.  TEAQARDEN. 


(Ill  Kan 
(No.  23670.) 


1",) 


(Supreme  Court  of  Kansas.     April  8,  1922.) 

(SyUabut  hy  the  Court.) 

1.  Assault   and   battery  «=»29— In   action   for 
'  assault  evidence  that  defendant  knew  plain- 
tiff's reputation  as  a  quarrelsome  man  was 
competent. 

In  an  action  to  recover  damages  for  an  as- 
sault committed  in  defense  of  a  third  person, 
testimony  was  competent  to  show  plaintiffs 
general  reputation  for  being  a  quarrelsome, 
dangerous,  and  fighting  man,  and  that  this  was 
known  to  the  defendant 

2.  Assault  and  battery  «=» 1 4— Principle  of 
self-defense  applies  where  resisting  by  force 
assault  upon  servant  or  relative. 

Plaintiff  made  an  unprovoked  assault  uj>on 
a  man  21  years  of  age,  who  was  in  the  employ 
of  the  defendant  and  a  relative  by  marriage. 
The  assault  occurred  on  the  premises  of  de- 
fendant, who  warned  plaintiff  not  to  strike  tbe 
young  man.  Plaintiff  struck  him  with  his  fist, 
and  while  attempting  to  strike  him  again  plain- 
tiff was  struck  by  the  drfciidant  with  the  broad- 
side of  a  pitchfork,  brenking  his  arm.  Hel^ 
that  the  principle  of  self-defense  applies  where 
one  resists  by  force  an  assauit  upon  a  servant 
or  relative. 
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S.  Assaolt  and  battery  (3=»43(2)— lastrnctloB 
that  defendant's  assault  was  not  Justified  un- 
less he  bad  reasonable  cause  to  apprehend 
plaintiff  designed  to  commit  a  felony  held  or- 
roneous. 
In  such  a  case  an  instruction  that  unless 
the  jury  found  from  a  preponderance  of  the  ev- 
idence that  there  was  reasonable  cause  by  de- 
fendant to  apprehend  that  plaintiff  designed  to 
commit  a  felony  or  to  do  some  great  personal 
injury  to  the  servant,  and  that  there  was  im- 
mediate danger   of  such  design   being  accom- 
plished, the  assault  was  not  justifiable,  and  the 
verdict  should  be  for  the  plaintiff,  is  Aeld  er- 
roneous. 

4.  Assault  and  battery  «=3 1 4— Defendant  may 
use  such  force  as  appears  necessary  In  de- 
fease of  third  person. 

In  such  a  case  an  instruction  that  the  de- 
fendant would  also  be  liable  to  plaintiff  even  if 
the  jury  found  the  assault  was  justifiable  by 
the  defendant  if  tiit  latter  used  more  force  than 
was  reasonably  necessary  to  prevent  a  felony 
or  to  prevent  the  doing  of  great  bodily  harm  to 
the  third  person  was  erroneous;  the  rule  being 
that  one  may  use,  in  the  defense  of  a  third  per- 
son, so  much  force  as  reasonably  appears  to 
him  to  be  necessary. 

5.  Assault  and  battery  «=»  1 4  — Defendant's 
conduct  is  to  be  Judged  by  situation  as  rea- 
sonably appearing  to  him. 

In  such  a  case  the  person's  conduct  is  to  be 
judged  by  his  situation  as  it  reasonably  appears 
to  him.  Sloan  v.  Pierce,  74  Kan.  65,  86  Pac. 
812. 

6.  Assault  and  battery  «=»43( I)— Instruction 
that  great  bodily  harm  means  more  than  mere 
Injury  held  erroneous  in  view  of  other  In- 
st motion. 

An  instruction  that  great  bodily  harm 
means  more  than  mere  injury  by  the  fist  such 
as  is  likely  to  occur  in  ordinary  assault  and  bat- 
tery, held,  when  taken  in  connection  with  the 
other  instructions  referred  to,  erroneous. 

7.  Assault  and  battery  €=3l4 — Defendant  may 
go  to  same  extent  in  defending  another  that 
the  other  might  go  in  self-defense. 

The  general  rule  recognized  that  the  person 
who  interferes  to  defend  one  whom  he  has  a 
right  to  defend  may  go  to  the  same  extent  that 
the  defended  party  would  be  entitled  to  go  in 
the  defense  of  himself. 

Appeal  from  District  Court,  Linn  CJounty. 

Action  by  William  S.  Frew  against  John 
Teagardcn.  Verdict  and  judgment  for  plain- 
tiff, and  tixe  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

John  A.  Hall,  of  Pleasanton,  for  appellant 

E.  C.  Hamilton,  of  Kansas  City,  Mo.,  and 

Chas.  F.  Trinkle,  of  La  Cygne,  for  appellee. 

PORTER,  J.  This  case  involves,  among 
other  questions,  the  rigbt  of  a  person  to  go 
to  the  assistance  of  another  who  Is  assault- 
ed, and  the  degree  of  force  be  may  lawfully 
nee  In  such  defense. 


John  Lk  and  Ray  Teagarden,  brothers,  live 
upon  and  farm  land  belonging  jointly  to 
themselvea  and  tbdr  mother.  In  September, 
1919,  they  had  been  engaged  with  a  gang  of 
men  threshing  wheat.  The  men  were  quit- 
ting work  for  the  day.  Among  them  was 
Lee  Burnett,  21  years  of  age,  who  was  em- 
ployed on  the  farm  and  who  Is  a  relative 
of  John  L.  Teagarden  by  marriage.  He  had 
come  in  from  the  field  and  was  working  up^ 
on  an  automobile  near  the  bam.  William 
S.  Frew,  who  lived  a  short  distance  from 
the  Teagarden  home,  drove  in  from  the  Qeld 
on  a  hayrack  with  his  son.  He  declined  an 
invitation  to  stay  for  supper,  and  said  he 
would  go  home,  but  told  his  son  that  he 
would  drive  down  to  the  barn  and  settle 
with  Lee  Burnett.  He  drove  to  the  barn, 
jumped  off  the  wagon,  went  to  Burnett,  and 
accused  the  latter  of  telling  falsehoods  about 
him,  which  Burnett  denied.  Frew  called 
Burnett  many  vile  and  Insulting  names. 
John  Teagarden  had  then  come  In  from  the 
field,  and  was  carrying  a  pitchfork  on  his 
shoulder.  He  inquired  what  tlie  difficulty 
was,  and  Frew  said  that  Bnrnett  had  been 
lying  about  him,  and  that  he  was  there  to 
straighten  It  op.  Teagarden  said  he  thought 
there  was  no  occasion  for  trouble.  EVew  re- 
plied that  he  would  not  go  home  until  he 
had  settled  with  Burnett  Teagardoi  told 
falm  they  were  law-abiding  citizens,  and 
wanted  no  trouble.  Continuing  bis  abuse 
of  Burnett,  Frew  advanced  in  a  threatening 
attitude  toward  him;  Teagarden  warned 
him  not  to  strike  Burnett  Frew  struck 
Burnett  In  the  mouth.  The  latter  stagger- 
!  ed  back  some  distance,  but  did  not  fall.  The 
'  blow  cut  through  Burnett's  Up,  leaving  a 
I  scar.  Frew,  who  is  left-handed,  advanced 
I  again  towards  Burnett,  and  was  in  the  act 
I  of  striking  him  when  Teagarden  struck 
I  Frew  across  the  back  and  left  arm  with  the 
broadside  of  the  pitchfork,  and  the  result 
was  that  one  of  the  bones  In  Frew's  arm 
was  broken.  He  started  towards.  Teagar- 
den, who  warned  him  not  to  come  any  fur- 
ther or  be  would  stick  the  fork  in  him. 
Then  followed  some  friendly  conversation 
between  the  two  men.  Teagarden  told  Frew 
he  was  sorry  be  broke  bis  arm,  and  Frew 
said  that  the  Teagardens  had  been  good 
neighbors  of  bis,  and  bad  always  treated 
him  friendly.  He  got  on  bis  wagon  and 
went  home.  His  arm  was  placed  in  splints 
by  a  physician;  six  weeks  later,  when  the 
splints  were  removed,  the  arm  was  found  to 
be  In  a  weakened  condition;  at  the  trial  It 
was  shown  that  there  had  not  been  a  com- 
plete union  of  the  fracture.  This  action  was 
brought  to  recover  damages  for  the  Injury. 
There  was  a  verdict  and  judgment  against 
Teagarden  for  $750,  from  which  be  appeals. 
[1,2]  There  is  a  complaint  of  tbe  refusal 
to  admit  certain  testimony.    Defendant  of- 
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fored  proof  to  show  that  Frew  had  the  fs&a- 
«ral  reputation  in  the  community  there  of 
being  a  quarrelsome,  dangerous,  and  fight- 
ing man,  and  that  this  was  known  to  the 
defendant;  also  that  a  complaint  was  filed 
before  a  justice  of  the  peace,  charging  Frew 
with  an  unlawful  assault  and  battery  uiran 
Burnett,  and  that  Frew  entered  a  plea  of 
guilty  and  paid  liis  fine.  The  excluded  evi- 
dence was  produced  on  the  motion  for  a  new, 
trial.  The  principle  of  self-defense  applies 
where  one  reeista  by  force  an  assault  upon 
a  relative  or  one  whom  he  has  a  right  to 
defend.  Dukes  v.  State,  11  Ind.  557,  71 
Am.  Dec.  370.  The  evidence  as  to  the  repu- 
tation and  character  of  the  plaintiff  was 
competent,  and  should  have  been  admitted. 
And  the  record  of  his  plea  of  guilty  in  the 
justice  court,  we  think,  was  admissible,  but 
Its  exclusion  could  not  have  been  prejudl- 
dal,  in  view  of  his  admissions  that  he  as- 
saulted Burnett 

[3]  Complaint  is  made  of  the  following  in- 
structions: 

"I  bistmct  you  that  an  assault  may  be  jus- 
tifiable by  one  person  upon  another,  when  there 
is  reasonable  cause  to  apprehend  a  design  on 
the  part  of  the  person  assaulted  to  commit  a 
felony  or  to  do  some  great  personal  injury,  and 
there  shall  be  immediate  danger  of  such  de- 
sign being  accomplished.  Kow,  in  this  case,  be- 
fore you  can  find  that  the  assault  was  justifi- 
able on  the  part  of  the  defendant,  you  must 
find  from  the  preponderance  of  all  of  the  evi- 
dence in  the  case  that  there  was  reasonable 
cause  by  the  defendant  to  apprehend  that  the 
plaintiff  designed  to  commit  a  felony  or  to  do 
some  great  personal  injury  to  Lee  Burnett,  and 
that  there  was  immediate  danger  of  such  de- 
sign being  accomplished,  and,  unless  you  so 
find  from  the  evidence,  your  verdict  should  be 
for  the  plaintiff  in  such  sum  as  you  think  prop- 
er from  the  evidence  under  these  instructions. 
The  defendant  would  also  be  liable  to  the  plain- 
tiff even  if  you  find  the  assault  was  justifiable 
by  the  defendant,  if  the  defendant  used  more 
force  than  was  reasonably  necessary  to  pre- 
vent a  felony  or  to  prevent  the  doing  of  great 
bodily  harm  to  the  said  Lee  Burnett. 

"A  felony  is  a  crime  punishable  by  imprison- 
ment in  the  state  penitentiary,  liie  striking 
by  plaintiff  of  said  Lee  Burnett  was  not  a  fel- 
ony, but  a  misdemeanor." 

"  'Great  bodily  harm'  means  more  than  mere 
injury  by  the  fist  such  as  is  likely  to  occur  in 
ordinary  assault  and  battery." 

The  expressions,  "great  personal  Injury" 
and  "gi-eat  bodily  harm"  are  used  inter- 
changeably, and  mean  the  same  thing.  Bead- 
ing the  instructions  together,  it  is  apparent 
that  they  took  from  Teagarden  all  defense, 
unless  he  was  able  to  show  by  a  preponder- 
ance of  the  evidmoe  that  he  bad  reasonable 
cause  to  apprehend  a  design  on  the  part  of 
plaintiff  to  ccnumit  a  felony  or  to  do  "great 
bodily  harm"  to  Burnett.  The  Jury  were 
told  that  plaintiff's  striking  of  Burnett  was 
not  a  felony,  but  a  misdemeanor,  and  in  ef- 
fect that,  since  plaintiff.  In  his  assault  up- 


on  Burnett;  was  using  only  his  flst,  no  great 
bodily  harm  could  happen  to  Burnett;  la 
substance,  that  defendant's  assault  upon 
plaintiff  could  not  be  justified  merely  to  pre- 
vent an  ordinary  assault  and  battery  upon 
Burnett  This  was  error.  The  instructions 
wholly  failed  to  take  into  account  the  fact 
that  the  defendant  bad  the  right  to  use  rea- 
sonable means  to  prevent  the  occurrence  of 
an  ordinary  assault  and  battery;  they  fail- 
ed to  take  into  account  the  position  occupied 
by  the  defendant  with  respect  to  Burnett 
who  was  not  only  a  relative,  but  a  servant 
Again  they  charged  as  a  matter  of  law  that 
defendant  would  be  liable  notwithstanding 
the  jury  should  find  his  assault  upon  tlie 
plaintiff  was  justifiable,  if  he  used  more 
force  than  was  reasonably  necessary.  The 
wording  of  the  instructions  left  the  jury  to 
infer  that  they  might  consider  what  to 
them  seemed  from  all  the  evidence  to  have 
been  reasonably  necessary  to  prevent  the 
assault;  while  the  correct  rule  is  that  the 
jury  should  consider  from  all  the  circum- 
stances what  reasonably  seemed  to  the  de- 
fendant necessary  to  prevent  the  assault. 

[4-6]  In  Sloan  v.  Pierce,  74  Kan.  65,  85 
Pac.  812,  an  action  to  recover  damages  for 
an  assault  and  battery,  the  defendant  sought 
to  justify  upon  the  ground  that  he  had  rea- 
son to  believe,  and  did  believe,  that  it  was 
necessary  to  protect  his  father  from  Injury. 
It  was  held  that  "a  person's  conduct  is  to 
be  judged  by  his  situation  as  it  reasonably 
appears  to  him."  Followed  in  Busalt  v 
Doidge,  91  Kan.  37,  136  Pac.  904.  The  gen 
eral  rule  is  thus  stated  in  5  C.  J.  572: 

"One  may  use,  in  the  defense  of  a  third 
person,  so  much  force  as  reasonably  appears 
to  be  necessary,  although,  in  fact,  none  is  nec- 
essary, and  he  is  not  required  to  nicely  gauge 
the  proper  quantum  of  force;  nor  is  it  neces- 
sary that  the  danger  be  actual  if  defendant 
had  reason  to  believe  and  did  believe,  that  it 
was  actual  and  imminent" 

Burnett  was  a  relative  as  well  as  an  em- 
ployee, and  Teagarden  occupied  the  position 
of  master  of  the  gang  of  workmen,  and  had 
the  right  to  use  such  force  as  reasonably 
seemed  necc-ssary  to  prevent  the  assault  and 
battery  of  his  servant. 

"A  servant  may  strike  another  in  order  to 
prevent  an  injury  to  his  master,  or  a  mastev 
may  come  to  the  defense  of  his  servant,  if  thv 
servant  was  not  the  aggressor."    5  C.  J.  637. 

"Since  the  force  to  constitute  an  assault  antX 
battery  must  be  unlawful,  the  relationship  ex- 
isting between  the  parties  or  the  ofiSciai  ca- 
pacity in  which  defendant  acted  may  afford  at 
excuse  or  justification,  if  the  privilege  is  not 
abused  and  excessive  force  employed."  6  C.  J. 
762. 

[7]  In  Orton  v.  State,  4  G.  Greene  (lows' 
140,  it  was  held  that  a  master  may  do  that 
to  protect  his  apprentice  which  another  per- 
son could  not  do  without  being  an  assailant 
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or  giving  proTOcation  for  an  assanlt.  The 
general  rule  Istbat  the  person  who  Interferes 
to  defend  one  whom  he  has  the  right  to  de- 
fend may  go  to  the  same  extent  that  the  de- 
fended party  would  be  entitled  to  go  In  the 
defense  of  himself.  State  v.  Herdlna,  25 
Minn.  161. 

The  judgment  Is  roTersed  and  a  new  trial 
ordered. 

All  the  Justices  concurring. 


(Ul  Kan.  136) 
STATE   V.   STARTZMAN.      (No.   24012.) 

(Supreme  Court  of  Kansas.    April  8, 1922.) 

(Byllabu*  ly  the  Oourt.) 

1.  Larceny  €=965  —  Evidence  held  to  sosfaln 
oonvlotlon  of  grand  larceny  of  domeetio  fowls. 

An  information  charged  the  taking  of  do- 
mestic fowls  in  the  nighttime,  and  of  the  value 
of  $60.  The  court  instructed  that  if  the  prop- 
erty taken  was  domestic  fowls  of  the  value  of 
$20  or  more,  or  if  they  were  taken  in  the 
nighttime  the  offense  would  be  grand  larceny; 
if  their  value  was  less  than  $20,  and  they  were 
taken  in  the  daytime,  the  offense  would  be  pet- 
it larceny,  and  that  there  might  be  a  conviction 
for  either  grand  larceny  or  pedt  larceny. 
There  was  a  verdict  finding  defendant  guilty  of 
grand  larceny.  The  evidence  was  sufficient  to 
show  that  the  defendant  took  and  carried  away 
domestic  fowls  of  the  value  of  $60.  Held,  that 
the  verdict  was  sufficient  to  sustain  a  judgment 
of  conviction  of  grand  larceny  and  a  sentence 
to  the  state  penitentiary  for  not  less  than  one 
year  nor  more  than  five  years,  and  that  there 
was  no  prejudicial  er^or  in  overruling  a  motion 
to  set  the  verdict  aside  for  its  failure  to  state 
the  value  of  the  property  taken  and  to  specify 
whether  the  larceny  occurred  in  the  nighttime. 

(Additional  Syllalus  ly  Editorial  btatf.) 

2.  Criminal  law  «s>  1 044— Defendant  may  not 
for  first  time  upon  appeal  objeot  to  informa* 
tlon. 

Defendant  convicted  of  larceny  cannot  be 
heard  for  the  first  time  upon  appeal  to  object 
to  the  sufficiency  of  the  information,  not  having 
moved  to  quash  it  for  charging  two  offenses, 
nor  moved  to  require  the  state  to  elect  upon 
which  it  relied. 

Appeal  from  District  C!ourt,  Dickinson 
County. 

Roy  Startzman  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    A£Srmed. 

Crawford  &  Crawford,  of  Abilene,  for  ap- 
pellant 

Richard  J.  Hopkins,  Atty.  Gen.,  and  S.  S. 
Smith,  of  Abilene,  for  the  State. 

PORTER,  J.  The  appellant  was  convicted 
of  grand  larceny.  The  information  charged 
that  in  Dickinson  county  on  the  18th  day  of 
August,  1921,  and  in  the  nighttime,  he  took 


and  carried  away  55  domestic  chlckois,  Qm 
property  of  Daniel  and  Louisa  McBeth,  of 
the  value  of  $60. 

The  court  instructed  the  Jury  In  substance 
that  If  the  property  taken  consisted  of  do- 
mestic fowls  of  the  value  of  $20  or  more,  or 
If  the  fowls  were  taken  in  the  nighttime,  tb» 
ofTense  would  be  grand  larceny;  that  if  the 
property  taken  was  domestic  fowls  of  a  val- 
ue less  than  $20,  not  taken  in  the  nighttime, 
the  offense  would  be  petit  larcoiy,  and  that 
under  the  information  a  conviction  might  be 
had  for  the  larceny  of  the  property,  or  any 
part  thereof,  which  amounts  to  grand  lar- 
ceny or  petit  larceny  as  thus  defined.  There 
was  a  verdict  finding  the  defendant  guilty  of 
grand  larceny. 

A  motion  to  set  the  verdict  aside  because 
the  value  of  the  property  taken  was  not  stat- 
ed, and  the  verdict  failed  to  specify  that  the 
larceny  occurred  in  the  nighttime,  and  no 
judgment  specifying  the  crime  of  which  de- 
fendant was  convicted  could  legally  be  ren- 
dered upon  the  verdict,  was  overruled,  as 
was  also  a  motion  for  a  new  trial. 

[1]  The  principal  contention  is  that  the 
verdict  does  not  disclose  of  what  offense  the 
jury  found  the  defendant  guilty.  It  Is  sug- 
gested that  some  of  the  jurors  may  have  be- 
lieved that  the  appellant  stole  the  chickens 
In  the  daytime,  and  that  the  value  was  more 
than  $20;  that  other  jurors  might  have  be- 
lieved that  he  stole  the  chickens  In  the  night- 
time, but  that  the  value  was  less  than  $20; 
that  both  classes  of  jurors  would  have  been 
ready  to  vote  for  a  verdict  of  grand  larceny, 
but  that  In  those  circumstances  such  a  ver- 
dict would  not  represent  the  united  opinioa 
of  the  jury,  which  is  required  by  law  In  or- 
der to  convict. 

The  case  of  In  re  Wm.  Howard,  72  B^n. 
273,  83  Pac.  1032,  is  relied  upon.  Howard 
had  pleaded  guilty  In  the  district  court  to  an 
information  charging  him  with  stealing 
chickens  in  the  nighttime,  and  sought  release 
by  habeas  corpus  on  the  ground  that  the 
judgment  was  void  because  it  left  uncertain 
the  period  of  his  punishment  under  the  Inde- 
terminate Sentence  Act.  The  judgment  in 
that  case  recited  that  the  defendant  had  en- 
tered a  plea  of  guilty  to  the  charge  of  grand 
larceny,  and.  that  the  court  sentenced  him  to 
confinement  and  hard  labor  in  the  state  peni- 
tentiary "until  discharged  therefrom  by  due 
course  of  law."  It  was  held  that  because  the 
statute  prescribes  one  penalty  for  certain 
acts  defined  as  grand  larceny,  and  another 
penalty  for  certain  other  acts,  also  defined 
as  grand  larceny,  the  judgment  was  void, 
because  it  "must  show  In  which  one  of  the 
two  classes  of  grand  larceny  the  criminal 
act  falls  [for  which  the  defendant  was  con- 
victed] before  a  sentence  under  the  Indeter- 
minate Sentence  Act  can  be  imposed."  72 
Kan.  277,  83  Pac.  1034.    The  sentence  was 
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held  Told,  bat  It  was  farther  held  that  be- 
cause the  conviction  was  regular  and  valid, 
the  prisoner  should  not  be  discharged,  but 
should  be  returned  to  the  custody  of  the 
proper  authorities  in  order  that  proper  sen- 
tence should  be  rendered.  But  this  case  dif- 
fers from  the  Howard  Case.  The  sentence 
reads: 

"It  is  therefore  considered,  ordered  and  ad- 
judged by  the  court  that  said  defendant,  Roy 
Startzman,  is  guilty  of  the  crime  of  grand  lar- 
ceny, and  that  as  a  puDisbment  therefor  he  be 
sentenced  to  the  penitentiary  of  the  state  of 
Kansas  for  a  period  of  not  less  than  one  year 
nor  more  than  five  years,  and  that  he  pay  the 
costs  of  this  prosecution  taxed  at  $— ." 

It  follows  the  provisions  of  the  Indetermi- 
nate Sentence  Law,  which  provides: 

"The  court  imposing  such  sentence  shall  not 
fix  the  limit  or  duration  of  sentence,  but  the 
term  of  imprisonment  of  any  person  so  convict- 
ed shall  not  exbeed  the  maximum  nor  be  less 
than  the  minimum  term  provided  by  law  for 
the  crime  for  which  the  person  was  convicted 
and  sentenced,  the  release  of  snch  person  to 
be  determined  aa  hereinafter  provided."  Gen. 
Stats.  191S,  i  8179. 

While  it  would  have  been  proper  for  the 
trial  court  to  have  required  the  Jury  to  malie 
the  verdict  more  definite  and  certain  by  stat- 
ing whether  they  found  the  offense  to  have 
been  committed  in  the  daytime  or  in  the 
nighttime,  and  to  have  fixed  the  value  of 
the  property,  it  is  inconceivable  that  any  of 
the  defendant's  substantial  rights  were  af- 
fected by  the  failure  of  the  court  to  do  that 
The  evidence  established  that  the  value  of 
the  fowls  was  approximately  $60,  and  it 
would  make  no  difference  in  the  result 
whether  the  Jury  believed  that  the  offense 
was  committed  in  the  daytime  or  in  the 
nighttime;  in  either  case  the  offense  would 
be  grand  larceny,  as  the  court  instructed.  In 
the  Howard  Case  the  opinion  commented  up- 
on the  fact  that  neither  the  prison  ofBcials 
nor  the  board  authorized  to  parole  prisoners 
could  discover  from  the  commitment  wheth- 
er the  maximum  term  was  five  or  seven 
years.  In  this  case  the  commitment  follows 
the  Judgment  and  sentence,  which  limits  the 
period  of  imprisonment  at  not  less  than  one 
nor  more  than  five  years.  It  having  been 
established  by  sufficient  evidence  that  defend- 
ant stole  the  chiclcens,  and  that  their  value 
was  more  than  $20,  we  regard  the  point  re- 
lied upon  as  technical,  and  without  substan- 
tial merit. 

[2]  There  was  no  motion  to  quash  the  in- 
formation, nor  any  claim  made  that  it  in 
effect  charged  two  offenses;  there  was  no 
motion  to  require  the  state  to  elect  whether 
It  relied  upon  an  offense  committed  in  the 
daytime  or  in  the  nighttime.  For  these  rea- 
sons we  think  the  def aidant  cannot  now  be 


heard  to  question  the  sufficiency  of  the  In- 
formation. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(lU  Kan.Wl) 
SHORE  V.  SHORE.    (No.  23659.) 

(Supreme  Court  of  Kansas.    April  8, 1922.) 

(BylM)u»  by  the  Court.) 

i.  New  trial  <g=s>68— Trial  iS=33S9(2)— When 
reviewing  verdiet  or  speolN  flnding,  district 
court  acts  ■  aeoording  to  its  owa  independent 
Judgment. 

When  reviewing  a  verdict  or  special  find- 
ing, the  district  court  acts  according  to  its  own 
independent  judgment,  and  should  set  aside  ei- 
ther or  both  when  satisfied  the  jury  has  not 
properly  discharged  its  function. 

2.  Damages  «=987 (2)— Punitive  damages  may 
tie  allowed  only  In  adidltlon  to  actual  damages 
recovered. 

Punitive  damages  are  never  more  than  an 
incident  to  a  cause  of  action  for  actual  dam- 
ages, nominal  damages  will  not  sustain  a  ver- 
dict for  punitive  damages,  and  punitive  dam- 
ages, when  allowed,  are  allowed  only  in  addition 
to  recovered  substantial  actual  damages. 

3.  Assault  and  battery  €=>39— Actual  malice 
In  striking  plaintiff  will  not  sustain  puni- 
tive damages  where  no  actual  damages  are 
awarded. 

The  fact  that  the  defendant  in  an  action  for 
damages  for  assault  and  battery  was  actuated 
by  malice  in  striking  the  plaintiff  will  not  sus- 
tain a  verdict  for  punitive  damages,  when  no 
actual  damages  were  awarded. 

4.  Judgment  ®=> 1 99 (I)— Where  Jury  returned 
verdict  for  punitive  damages,  but  none  for 
aotual,  lield  that  defendant's  motion  for  Judg- 
ment notwithstanding  verdict  should  havi 
been  allowed. 

In  an  action  for  damages  for  assault  and 
battery,  the  jury  found  the  plaintiff  sustained 
no  actual  damages,  found  the  plaintiff  should 
be  awarded  the  sum  of  $1,000  as  punitive  dam- 
ages, and  returned  a  verdict  in  favor  of  the 
plaintiff  for  $1,000.  The  court  set  aside  the 
finding  relating  to  actual  damages,  and  ren- 
dered judgment  on  the  verdict.  The  plaintiff 
did  not  ask  for  a  new  triaL  Held,  the  defend- 
ant's motion  for  judgment  in  bis  favor,  not- 
withstanding the  verdict,  should  have  been  al- 
lowed. 

Appeal  from  District  Court,  Pratt  County. 

Action  by  Jessie  Shore  against  E.  Shore. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant. 

A.  L.  Orr,  of  Medicine  Lodge,  and  R.  F. 
Crick  and  L.  O.  Turner,  both  of  Pratt,  for 
appellant. 

Barrett  &  Barrett  and  W.  B.  Hess,  all  of 
Pratt,  for  appellee. 
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BUROIT,  X  me  action  was  one  for  dam- 
ages for  aasaiilt  and  battery.  The  plalntUI 
recovered,  and  tbe  defendant  appeals. 

Tbe  plaintiff  Is  the  wife  of  tbe  defendant's 
eon.  She  testified  she  was  handled  Tery 
roughly  and  was  badly  Injured.  The  de- 
fendant testified  be  slapped  tbe  plaintiff  a 
little  on  the  side  of  her  face.  The  plalntifTs 
husband  corroborated  his  father.  The  Jury 
returned  a  general  verdict  for  $1,000,  and 
returned  the  following  findings  of  fact: 

"(4)  Do  yon  find  that  tbe  plaintiff  pushed 
defendant  away  from  the  table,  or  was  in  the 
act  of  pushing  defendant  away  from  the  table, 
at  the  time  defendant  slapped  her? 

"A.  Yes. 

"(5)  Did  the  defendant  do  anything  more  to 
the  plaintiff  than  merely  to  slap  her,  and,  if  so- 
please  state  in  detail  what  it  was? 

"A.  No. 

"(6)  Do  yon  find  that  the  defendant,  at  the 
time  he  slapped  plaintiff,  did  so  maliciously? 
'  "A.  Yes. 

"(7)  If  your  verdict  is  for  the  plaintiff,  state 
what  amount  you  find  to  be  her  actnal  damage 
sustained. 

"A.  None. 

"(8)  If  your  verdict  is  for  tbe  plaintiff,  state 
what  sum,  if  any,  you  award  her  as  punitive 
or  vindictive  damages. 

"A.  $1,000." 

Tbe  defendant  moved  for  Judgment  on  the 
special  findings.  The  plaintiff  moved  to  set 
aside  finding  No.  7.  The  defendant's  mo- 
tion was  denied,  tbe  plaintiff's  motion  was 
allowed,  and  Judgment  was  rendered  <»  the 
general  verdict. 

[1]  Tbe  defendant  insists  tbe  court  In- 
vaded tbe  province  of  the  Jury  in  setting 
aside  the  seventh  finding.  The  jury  passes 
on  the  credibility  of  witnesses  and  the 
weight  of  testimony  while  it  has  possession 
of  the  case.  When  the  Jury  has  stated  the 
result  of  its  deliberations,  in  verdict  or  find- 
ing, and  tbe  court  is  called  on  to  review  tbe 
jury's  work,  the  court  must  do  so  according 
to  its  own  Judgment,  and  sbouid  set  aside 
verdict  or  finding  or  both,  when  satisfied  the 
Jury  has  not  properly  discharged  its  function. 
Williams  V.  Townsend,  15  Kan.  563. 

[2]  Punitive  damages  may  not  be  recovered 
unless  substantial  actual  damages  have  been 
sustained,  and  the  question  whether  the 
.  plaintiff  sustained  substantial  actual  dam- 
ages was  not  determined  in  her  favor  when 
the  seventh  finding  was  set  aside.  The 
plaintiff  says  it  is  not  necessary,  to  support 
a  verdict  for  punitive  damages,  that  actual 
damages  be  found  or  recovered;  it  is  enough 
that  actual  damages  be  proved,  and  in  this 
instance  actual  damages  were  proved.  The 
jury  found  the  defendant  did  no  more  than 
slap  the  plaintiff,  and  that  finding  is  not 
questioned.     The    Jury    evidently    believed 


the  Injuries  to  which  the  plaintiff  tesUfled, 
and  of  which  her  husband  knew  nothing, 
were  fabricationa  Likewise  the  Jury  evi- 
dently believed  the  money  the  plaintiff  paid 
a  doctor,  whom  she  consulted  aftw  she  con- 
sulted a  lawyer,  and  whom  she  did  not  call 
as  a  witness,  was  misspent  Tbe  court  was 
not  satisfied  with  the  Jury's  finding  of  no 
actual  damage,  and  set  the  finding  aside; 
but  the  court  could  make  no  finding  of  its 
own,  and  this  court  Is  not  authorized  to  de- 
clare that  appreciable  actual  damages  have 
been  established.  Besides  that,  this  court 
is  committed  to  the  rule  that  punitive  dam- 
ages are  never  more  tlian  an  incident  to  a 
cause  of  action  for  actual  damages,  and, 
when  allowed,  are  allowed  oaly  in  addition 
to  recovered  actual  damages.  Scbippel  v. 
Norton,  38  Kan.  667,  572, 16  Pac.  804. 

The  defendant  admitted  be  slapped  the 
plaintiff,  but  denied  be  caused  her  physical 
hurt  The  admission  and  the  fifth  finding 
entitled  the  plaintiff  to  nominal  damages; 
but  nominal  damages  will  not  sustain  a 
verdict  for  punitive  damages.  Shaffer  v. 
Austin,  68  Kan.  234,  238,  74  Pac.  1118. 

[3]  The  Jury  found  the  defendant  was 
actuated  by  malice.  Malice  bears  no  relation 
to  tbe  subject  of  actual  damages.  It  does 
not,  per  se,  constitute  a  cause  of  action,  can- 
not take  the  place  of  injury  in  a  cause  of 
action,  and  cannot  enhance  actual  damages. 

"Harm  done  without  excuse  cannot  be  made 
more  wrongful  than  it  is  by  the  addition  of  bad 
faith  or  personal  ill  win.  nor  made  lawful  by 
its  absence."  Pollock,  The  Law  of  Torts  (Uth 
Ed.)  p.  23. 

If  actual  damages,  not  merely  nominal, 
have  been  sustained,  malice  may  warrant 
allowance  of  a  sum  in  addition  to  compensa- 
tlon,  by  way  of  punishment  of  the  wrongdoer. 
Otherwise  the  presence  or  absence  of  malice 
is  unimportant. 

[4]  Neither  party  asked  for  a  new  trial. 
The  defendant  stood  on  his  motion  for  judg- 
ment on  the  findings,  and  the  plaintiff  stood 
on  her  motion  to  set  aside  the  sevoith  find- 
ing. Setting  aside  the  seventh  finding  did 
not  improve  tbe  general  verdict.  The  eighth 
finding  stated  that  the  whole  sum  awarded 
as  damages  was  awarded  as  punitive  dam- 
ages, and  that  finding  precluded  judgment 
in  favor  of  the  plaintiff.  Nothing  but  a  suc- 
cessful new  trial  could  put  into  a  verdict  fttr 
the  plaintiff  tbe  element  of  substantial  ac- 
tual damages.  She  did  not  desire  a  new 
trial,  and  the  litigation  is  at  an  end. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with 
direction  to  enter  judgment  for  ttie  de- 
fendant 

All  the  Justices  c(mcurrlnfr 
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MORE  et  at.  V.  BURROUGHS.     (No.  23440.) 

(Sapreme  Court  of  Kanaaa.   April  8,  1922.) 

(ByUabiu  hv  the  Court.) 

1.  Trial  «=»396(4)— Findings  which  are  correct 
raeapltalatlons  of  the  evidence  cannot  be  held 
In  conflict  therewith. 

FiDdingB  of  fact  which  are  a  correct  reca- 
pitulation of  the  evidence  cannot  be  said  to  be 
in  conflict  with  the  evidence  or  to  be  unsup- 
ported thereby. 

2.  Partnership  C^^O?— Principal  and  agent  $=> 
69(0— Agent  or  partner  cannot  deal  for  per- 
sonal advantage  In  •Mbjeet-matter  of  agency 
or  partnership. 

An  agent  or  partner,  for  his  personal  ad- 
vantage, cannot  deal  in  the  subject-matter  of 
the  agency  or  partnership,  nor  use,  to  the  det- 
riment of  the  agency  or  partnership,  informa- 
tion acquired  by  him  while  acting  in  its  busi- 
ness, but,  when  not  prevented  by  the  terms  of 
the  agency  or  partnership,  he  may  act  freely  in 
all  matters  outside  these  restrictions. 

Appeal  from  District  (Jourt,  Allen  County. 

Action  by  Richard  M.  More  and  others 
against  Frank  Burroughs.  Judgment  for  the 
defendant,  and  the  plaintiffs  appeal.  Af- 
firmed. 

McAnany,  Alden  &  Van  Cleave,  of  Kansas 
City,  and  Oyler,  Anderson  &  Lamer,  of  lola, 
for  appellants. 

A.  H.  Campbell,  of  Los  Angeles,  Cal.,  and 
Travis  Morse,  of  lola,  for  appellee. 

MARSHALL,  3.  In  this  action,  the  plain- 
tiff%  Richard  M.  More,  B.  H.  Minch,  John  S. 
.Ware,  Thomas  E.  Martin,  and  William  L 
Martin,  seek  a  judgment  declaring  them  to  be 
the  owners  of  an  undivided  one-fourth  in- 
terest in  two  oil  and  gas  leases,  and  requir- 
ing the  defendant  to  account  to  the  plaintiffs 
for  all  Income  and  profits  received  from  the 
properties.  Judgment  was  rendered  In  favor 
of  the  defendant,  and  the  plaintiffs  appeal. 

Extensive  findings  of  fact  were  made. 
Those  findings  summarized  the  evidence  on 
which  the  Judgment  was  based.  They  are 
too  long  to  be  reproduced  in  an  opinion  by 
this  court.  They  will  be  summarized,  but  at- 
tention sbould  be  called  to  the  fact  that  the 
findings  are  almost  wholly  of  an  evidentiary 
nature. 

The  findings  showed  that  all  the  parties  to 
this  action  resided  in  Bridgeton,  N.  J.;  that 
Richard  M.  More,  one  of  the  plaintiffs,  be- 
came acquainted  with  Harry  Winters,  an 
Allen  county,  Kan.,  oil  operator;  that  Win- 
ters wrote  to  More  at  Bridgeton,  concerning 
some  oil  properties  that  the'  former  had  for 
sale;  that  More  and  four  of  his  coplaintlffs 
had  a  consultation  In  3r!dgeton  concerning 
the  purchase  of  some  of  the  properties  named 
by  Winters  in  his  letter  to  More;    that  the 
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|ConsuItaUon  resulted  in  the  plaintiffs  sending 
the  defendant  to  Allen  county  to  investigate 
the  properties  named  by  Winters;  that  the 
defendant  went  to  Allen  county,  made  an  ex- 
amination of  the  properties,  talked  with  Win- 
ters concerning  them,  returned  to  Bridgeton, 
and  reported  to  the  plaintiffs;  that  they  pur- 
chased one  of  the  properties  described,  which 
will  be  hereinafter  referred  to  as  the  More 
lease;  that  the  defendant  became  associated 
with  the  plaintiffs  in  this  lease,  and  acquired 
an  interest  in  it  equal  to  that  held  by  each 
of  the  plaintiffs;  that  an  organizati<m  to  de- 
velop the  More  lease  was  effected,  and  the 
defendant  was  made  secretary  and  treasurer 
thereof;  that  the  defendant  took  charge  at 
Bridgeton  of  all  the  business  there  connect- 
ed with  the  More  lease  for  the  parties  in- 
terested; that  operations  were  commenced  on 
the  lease; ,  that  after  a  time  matters  not 
progressing  in  a  satisfactory  manner.  Win- 
ters, who  was  also  Interested  in  the  lease 
and  who  was  in  control  of  operations  in  Al- 
len county,  requested  that  some  of  the  plain- 
tiffs come  and  look  over  the  situation  with 
hlro,  and  consult  with  talm  concerning  fur- 
ther work  on  the  lease;  that  the  plaintiffs, 
together  with  the  defendant,  then  held  a  con- 
sultation, which  resulted  in  the  defendant 
being  again  sent  to  Allen  coimty  to  render 
whatever  assistance,  counsel,  and  advice  was 
possible  to  further  the  operation  and  devel- 
opment of  the  More  lease;  that  the  defend- 
ant had  no  authority  to  act  in  any  matter 
outside  of  the  More  lease;  that  on  examina- 
tion the  defendant  and  Winters  concluded  it 
was  advisable  to  stop  operation  on  that  lease 
which  was  then  producing  oil;  that  Win- 
ters and  the  defendant  entered  into  negoti- 
ations which  resulted  In  the  defendant  pur- 
chasing an  interest  in  what  was  known  as 
the  Rice  and  I>anlels  leases;  that  the  defend- 
ant returned  to  Bridgeton,  and  reported  to  the 
plaintiffs  what  had  been  done  concerning  the 
More  lease,  but  at  first  did  not  say  anything 
about  purchasing  an  interest  in  the  Rice  and 
Daniels  leases;  that  the  defendant  after- 
ward told  some  of  the  plaintiffs  that  he  had 
purchased  an  interest  in  the  Rice  and  Dan- 
lehi  leases,  and  described  those  leases;  that 
the  parties  to  whom  the  defendant  talked  de- 
sired to  purchase  a  part  of  the  interest  that 
bad  been  acquired  by  him  in  those  leases,  but 
he  refused  to  sell;  that  as  a  result  of  subse- 
quent negotiations  between  the  plaintiffs  and 
Winters,  other  oil  properties  adjoining  the 
Rice  and  Daniels  leases  were  purchased  by 
the  plaiDtiffs;  that  at  the  time  the  defendant 
purchased  the  interest  in  the  Rice  and  Dan- 
iels leases,  those  leases  were  undeveloped,  but 
the  Rice  lease  subsequenUy  proved  to  be  a 
very  valuable  property;  that,  after  it  became 
known  to  the  plaintiffs  that  the  Rice  lease 
was  valuable,  they  demanded  of  the  defend- 
and  that  be  turn  over  to  them  a  proportion- 
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ate  share  of  the  proceeds  of  the  lease  that 
had  been  received  by  him;  that  he  refused  to 
do  so;  and  that  this  action  was  then  com- 
menced. 

The  ninth  finding  of  fact  concerned  the  au- 
thority given  to  the  defendant  on  his  last 
trip  to  investigate  the  More  lease.  The 
eleventh  iflnding  concerned  the  report  made 
by  the  defendant  to  the  plaintiffs  and  the 
negotiations  for  the  purchase  of  other  proper- 
ties by  the  plaintiffs  from  Winters.  The 
fourteenth  finding  was  as  follows: 

"That  there  was  no  express  contract,  either 
in  writing  or  in  parol,  between  the  plaintiffs 
and  the  defendant  whereby  the  defendant  was 
to  do  or  perform  any  services  for  the  plaintiff 
other  than  were  connected  with  the  'More  lease' 
aforesaid,  and  its  operation  and  development, 
they,  plaintiffs,  paying  the  actual  expenses  of 
defendant  in  making  of  before-mentioned  trips 
to  Kansas,  and  he,  defendant,  making  no  charge 
for  his  time,  and  in  sach  regard  no  complaint 
was  or  is  made  by  plaintiffs  against  the  defend- 
ant" 

A  motion  to  set  aside  these  three  findings 
was  filed  by  the  plaintiffs  on  the  ground  that 
the  findings  were  contrary  to  the  evidence, 
and  were  not  supported  nor  sustained  by  it 
That  motion  was  denied. 

[1]  1.  Plaintiffs  argue  that  the  ninth, 
eleventh,  and  fourteenth  findings  of  fact  made 
by  the  court  were  not  sustained  by  the  evi- 
dence; that  the  court  committed  error  in 
overruling  the  motion  of  the  plaintiffs  to  set 
aside  those  findings;  and  that  the  judgment 
of  the  court  was  contrary  to  the  evidence. 
These  present  but  one  question,  the  sufficien- 
cy of  the  evidence.  Attention  is  again  called 
to  the  evidentiary  nature  of  the  facts  set  out 
In  findings  made  by  the  court  One  com- 
plaint is  that  those  findings  were  not  sup- 
ported by  the  evidence.  One  difficulty  with 
the  argument  of  the  plaintiffs  is  that  the 
findings  of  which  they  complain  are  largely 
recapitulations  of  the  evidence  Itself.  Where 
this  is  not  true,  the  findings  complained  of 
are  supported  by  evidence.  The  plaintiffs' 
argument  is  not  good. 

[2]  2.  The  real  question  presented  by  the 
plaintiffs  is  a  question  of  law,  and  that  ques- 
tion is:  Could  the  defendant,  while  In  the 
employ  of  and  acting  for  the  plaintiffs,  on  in- 
formation received  by  him  while  so  employed, 
acquire  for  liimself  another  and  entirely  sep- 
arate oil  lease?  There  is  no  question  about 
the  Inability  of  the  defendant  to  acquire  any 
interest  in  the  More  lease  or  benefit  out  of  it 
advantageous  to  himself  and  detrimental  to 
the  rights  of  the  plaintiffs,  but  that  does  not 
dispose  of  the  question  now  being  discussed. 
Here  the  plaintiffs  so  far  as  the  More  lease 
waa  concerned  were  not  in  any  way  injured, 
and  the  defendant  acquired  no  additional 
rights  in  it  It  is  true,  however,  that  be  ob- 
tained the  information  concerning  the  Rice 
and  Daniels  leases  while  he  was  acting  for 


the  plaintlffiB  in  connect!<»  with  die  More 
lease. 

Illustrations  may  be  of  some  benefit.  A 
man  in  New  York  might  desire  to  purchase 
a  particular  ranch  in  Greenwood  county, 
Kan.,  and  might  send  an  agent  there  to  ex- 
amine the  ranch  and  purchase  it,  or  decline 
to  purchase  it  as  the  Judgment  of  the  agent 
might  determine.  In  the  negotiations,  the 
agent  might  learn  from  the  owner  that  he 
owned  another  ranch  in  Wabaunsee  county 
which  he  also  desired  to  sell.  The  agent 
might  examine  the  latter  ranch  and  purchase 
It  for  himself.  The  principal  certainly  would 
hove  no  right  to  call  on  the  agent  for  a  divi- 
sion of  any  profits  made  by  him  in  the  trans- 
action. 

A  merchant  in  Chicago  might  buy  a  train- 
load  of  flour  from  a  miller  in  Salina,  and  dif- 
ficulty might  arise.  An  agent  might  be  em- 
ployed and  instructed  to  go  to  Salina  and  ad- 
Just  the  difficulty.  While  so  doing,  the  agent 
might  acquire  information  concerning  an- 
other tralnload  of  flour  that  could  be  pur- 
chased with  proflt  at  Wichita,  and  would  do 
so.  It  cannot  be  said  that  the  agent  must  ac- 
count to  the  principal  for  the  profits  made  by 
the  agent  in  this  transaction,  nor  that  the 
agent  must  first  communicate  to  the  principal 
the  information  obtained. 

The  Prairie  Oil  ft  Gas  Company  may,  and 
doubtless  does,  have  men  employed  for  the 
purpose  of  investigating  oil  flelds  every- 
where for  the  benefit  of  the  company.  Such 
an  agent  if  he  acquires  information  concern- 
ing an  oil  field,  must  give  the  company  the 
benefit  of  that  information.  But,  if  the 
Prairie  Oil  &  Gas  Company  should  employ  an 
expert  specifically  to  go  to  Alberta  in  Cana- 
da and  investigate  a  reported  oil  field,  and 
the  expert  should  go,  and  while  Investigating 
that  field  should  obtain  from  trappers  and 
hunters  information  that  would  lead  him  to 
believe  that  a  great  oil  field  exists  in  Lab- 
brador,  and  he  should  faithfully  report  the 
result  of  his  investigation  of  the  reported 
field  in  Alberta,  but  should  say  nothing  about 
Txibrador,  and  should  afterward  go  to  Lab- 
rador, discover  the  oil  field  there,  develop  it, 
and  become  immensely  wealthy  as  a  result, 
he  could  not  be  compelled  to  answer  to  the 
Prairie  Oil  ft  Gas  Company  for  his  profits  in 
Labrador. 

The  following  language  is  found  In  1  Mech- 
em  on  Agency  (2d  Ed.)  S  1214: 

"Patents  for  inventions  made  by  the  agent 
even  though  made  dnring  the  agency,  and  even 
though  the  agent's  attention  to  the  matter  was 
the  result  of  the  knowledge  or  information  ac- 
quired in  the  principal's  business,  are  not  re- 
garded as  a  fruit  of  the  agency  within  the  rules 
here  being  dealt  with,  and  the  principal  can- 
not have  them  merely  as  the  result  of  the  re- 
lation. There  must  be  an  employment  to  make 
the  inventions  or  a  contract  that  the  principal 
shall  have  them." 
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*^t  has  been  held  that  the  mere  fact  that  he 
[the  agent]  has  contracted  to  sell  articles  for 
his  principal  does  not  preclude  him  [the  agent] 
from  selling  similar  articles  for  himself." 
Hitchhorn  v.  Bradley,  117  Iowa,  130,  90  N.  W. 
592;  Butterick  Pub.  Co.  t.  Boyntou,  191  Mass. 
17B.  77  N.  B.  706. 

It  may  be  argued  that  the  plaintiffs  and 
the  defendant  were  partners,  and  that  a 
stricter  rule  should  be  applied  to  the  defend- 
ant than  is  found  In  the  law  of  agency.  In 
answer  to  such  an  argument,  we  quote  from 
Latta  T.  Kilboum,  150  U.  S.  524,  549,  14  Sup. 
Ct  201,  211  (37  U  Ed.  1169)  as  follows: 

"It  is  well  settled, that  a  partner  may  traffic 
outside  of  the  scope'  of  the  firm's  business  for 
his  own  benefit  and  advantage,  and  withoat  go- 
ing into  the  authorities  it  is  sufficient  to  cite 
the  thoroughly  considered  case  of  Aas  ▼.  Ben- 
ham,  2  Ch.  D.  1891,  244,  255,  in  which  it  was 
sought  to  make  one  partner  accountable  for 
profits  realized  from  another  business,  on  the 
ground  that  he  availed  himself  of  information 
obtained  by  him  in  the  course  of  his  partner- 
ship business,  or  by  reason  of  his  connection 
with  the  firm,  to  secure  individual  advantage  in 
the  new  enterprise.  It  was  there  laid  down  by 
Lord  Justice  Lindley  that  if  a  meml>er  of  a 
partnership  firm  avails  himself  of  information 
obtained  by  him  in  the  course  of  the  transac- 
tion of  the  partnership  business,  or  by  reason 
of  his  connection  with  the  firm,  for  any  pur- 
pose within  the  scope  of  the  partnership  busi- 
ness, or  for  any  purpose  which  would  compete 
with  the  partnership  business,  he  is  liable  to 
account  to  the  firm  for  any  benefit  he  may  have 
obtained  from  the  use  of  such  information;  but 
if  he  uses  the  information  for  purposes  which 
are  wholly  without  the  scope  of  the  partnership 
business,  and  not  competing  with  it,  the  firm  is 
not  entitled  to  an  account  of  such  benefits." 

It  is  dealing  direcOy  with  the  subject- 
matter  of  the  agency  or  partnership  and  us- 
ing information  acquired  while  acting  in  the 
agency  or  partnership  to  its  detriment  and 
to  the  profit  of  the  unfaithful  agent  or  part- 
ner that  is  prohibited.  Here,  there  was  no 
authority  to  the  defendant  to  contract  for  or 
even  to  investigate  oil  leases  for  the  plain- 
tiffs. If  the  defendant  had  purchased  the 
Rice  and  Daniels  leases  for  the  plaintiffs, 
they  would  not  have  been  bound  by  the  pur- 
chase. He  could  not  bind  them,  because  he 
had  no  authority  to  do  so.  He  was  not  au- 
thorized to  investigate  for  them,  and  what  he 
did  was  not  in  violation  of  his  Instructions, 
was  not  a  violation  of  the  rights  of  the  plain- 
tiffs, and  did  not  injure  them  In  any  way. 
The  defendant  faithfully  did  what  he  was 
Bent  to  do,  and  the  plaintiffs  cannot  complain 
of  his  conduct  in  purchasing  the  Rice  and 
Daniels  leases. 

The  judgment  is  a£Brmed. 

All  the  Justices  concurring. 


(Ul  Kan.  IN) 

CENTRAL  TRUST  CO.  V.  BOARD  OF 

COM'RS  OF  GRANT  COUNTY. 

(No.  23667.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

fSutlabut'  Iv  the  Court.) 

Umttatloii  of  actloas  <S=948  (6)— Statute  dots 
not  apply  to  bond  coupons  payable  at  stated 
time. 

The  rule  that  the  statute  of  limitation  does 
not  run  upon  a  municipal  debt  payable  only 
out  of  a  particulor  fond  until  that  fund  has 
been  created  does  not  apply  to  bond  coupons 
made  payable  at  a  stated  time,  although  issued 
under  a  statute  requiring  annual  levies  to  be 
made  sufficient  to  meet  the  interest. 

Appeal  from  District  Court,  Grant  County. 

Action  by  the  Central  Trust  Company 
against  the  Board  of  County  Commissioners 
of  Grant  County.  Judgment  for  the  defend- 
ant, and  the  plaintiff  appeals.    AflSrmed. 

Wheeler,  Brewster  &  Hunt,  of  Topeka, 
for  appellant 

H.  W.  Stubbs,  of  New  Ulysses,  for  app^ee. 

MASON,  J.  The  Central  Trust  Company 
sued  Grant  county  upon  34  coupons  of  a  bond 
issued  by  the  county  in  1890  under  the  gen- 
eral statute  authorizing  counties  and  other 
municipalities  to  refund  their  indebtedness. 
G}en.  Stat  1915,  i%  642-652.  The  case  was 
heard  upon  an  agreed  statement  of  facta 
Recovery  was  denied  upon  all  the  coupons 
which  were  by  their  terms  payable  more 
than  five  years  before  the  action  was  brought 
The  plaintiff  appeals  from  this  ruling. 

The  plaintiff  Invokes  the  rule  that,  where 
a  municipal  obligation  is  payable  only  out  of 
a  particular  fund,  the  statute  of  limitation 
does  not  begin  to  run  thereon  until  the  fund 
has  been  provided  (17  R.  O.  L.  763 ;  25  Cyc. 
1103),  which  it  contends  is  applicable  here. 
The  cases  announcing  this  rule,  and  illus- 
trating its  application,  are  quite  fully  collect- 
ed in  notes  to  the  texts  cited.  Almost  with- 
out exception  they  involve  either  warrants  as 
distinguished  from  bonds  or  bonds  affected  by 
peculiar  circumstances.  In  the  leading  and 
often  cited  case  of  Llnc(dn  County  v.  Lunlng, 
133  U.  S.  529,  10  Sup.  Ct  363,  33  L.  Ed.  766, 
the  instruments  sued  upon  were  bonds  and 
coupons,  but  because  of  default  in  meeting 
the  interest,  the  Legislature  had  made  a  new 
provision  for  their  payment,  requiring  the 
coupons  to  be  registered  and  paid  in  the  or- 
der of  their  presentation  as  money  should  be 
raised  for  the  purpose.  This  gave  thera  the 
character  of  warrants,  and  made  them  sub- 
ject to  the  same  treatment.  A  warrant  Is 
an  order  on  the  treasury  ordinarily  payable 
as  it  is  reached  in  turn,  and  in  one  sense  it 
does  not  mature  until  that  time,  even  where 
by   its  terms  the  treasurer  is  directed   to 
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make  payment  by  a  specified  date  otit  of 
funds  raised  or  appropriated  for  the  purpose. 
School  District  V.  Bank,  63  Kan.  668,  66  Pac. 
630.  This  court  has  decided  that  the  rule 
that  the  statute  of  limitation  does  not  begin 
to  run  against  municipal  warrants  which  are 
payable  In  the  order  of  their  registration 
until  a  fund  has  been  provided  for  fhelr 
payment  does  not  apply  to  bonds  and  cou- 
pons. Schoenhoeft  v.  Kearny  County,  76 
Kan.  883,  92  Pac.  1097,  16  L.  R.  A.  (N.  S.) 
803,  14  Ann.  Cas.  100.  The  plaintiff  under- 
takes to  distinguish  this  case  from  that  cited 
on  the  ground  that  here  the  statute  provides 
for  the  levy  of  an  annual  tax  to  pay  interest, 
while  there  the  statute  was  silent  as  to  the 
method  of  payment.  We  do  not  regard  the 
distinction  as  affecting  the  question  before 
us.  A  statute  which  authorizes  a  munici- 
pality to  issue  Wonds,  without  expressly  pro- 
viding means  for  their  payment,  by  implica- 
tion requires  it  to  raise  a  sufficient  amount 
by  taxation  to  meet  the  Interest  as  it  falls 
due 

"It  cannot  have  been  contemplated  by  the 
Legislatore  that  bonds  should  be  issued  on  which 
a  payment  should  be  due  before  means  could 
be  provided  to  meet  it.  In  the  absence  of  an 
express  provision  on  the  subject  it  could  read- 
ily be  inferred  that  the  intention  was  for  a  tax 
levy  to  be  made  in  time  to  prevent  a  default." 
State  ex  rel.  v.  Stewart,  107  Kan.  434,  436, 
191  Pac.  269.  270. 

The  statute  here  Involved  makes  elaborate 
provision  to  insure  the  levy  of  a  sufficient 
tax  each  year  to  pay  the  coupons  at  maturi- 
ty, but,  if  no  tax  should  be  levied  at  all,  or 
the  levy  made  should  prove  Inadequate,  there 
can  be  no  doubt  of  the  power  of  a  court  to 
compel  a  later  levy  or  levies  adjusted  to  the 
capacity  of  the  monlcipality,  such  as  finally 
to  bring  about  a  payment  in  full.  It  is  true 
that  a  fund  raised  by  taxation  for  another 
purpose  could  not  be  used  to  pay  the  coupons 
sued  upon  (Const,  art  11,  §  4),  but  this  is 
equally  true  with  respect  to  any  public  debt 
The  surplus  of  other  funds  and  moneys  ob- 
tained otherwise  than  from  taxes  could  be 
so  applied.  State  v.  Butler  County,  77  Kan. 
627,  537,  94  Pac.  1004.  Nor  is  any  objection 
apparent  to  a  single  levy  being  made  cov- 
ering several  series  of  bonds  of  the  same 
character. 

These  excerpts  from  recent  opinions  appear 
to  bear  upon  the  point  under  consideration : 

"It  is  iDsisted  on  behalf  of  the  defendant  in 
error  that  the  statute  of  limitations  is  inap- 
plicable to  the  case,  and  has  never  commenced 
to  run  against  any  of  the  coupons  here  involv- 
ed for  the  reasons,  as  claimed  by  counsel,  that 
the  bonds  *  *  *  are  not  general  obligations 
of  the  district,  bnt  are  payable  only  ont  of  a 


nonezisting  'particular  fund*  and  'amount  in 
effect,  if  not  in  terms,  to  a  promise  on  the  part 
of  the  district  to  pay  the  principal  and  interest 
of  the  bond  at  the  dates  therein  mentioned, 
provided  the  fund  out  of  which  the  payment  is 
to  be  made  shall  have  been  collected.'  *  ••  • 
They  [the  bonds  in  question]  were  required  to 
contain,  and  did  contain,  an  absolute  promise  to 
pay  to  the  bearer  of  them  certain  sums  of  mon- 
ey at  certain  specified  dates,  with  interest 
thereon  at  a  certain  specified  rate,  with  appro- 
priate interest  and  installment  coupons  annexed 
thereto.  Neither  on  their  face  nor  in  the  stat- 
ute authorizing  their  issue  is  there  any  condi- 
tion attached  to  their  payment,  nor,  in  our  opiit- 
ion.  any  provision  in  either  from  which  any  such 
condition  can  be  implied.  Tme,  each  bond  re- 
cites that  'all  the  said  bonds  and  the  interest 
thereon  are  to  be  paid  by  revenue  derived  from 
an  annual  tax  upon  the  real  property  of  the 
district,'  and  that  both  such  tax  and  the  bonds 
are  by  the  act  under  which  the  latter  were  is- 
sued made  a  lien  upon  all  of  the  real  property 
of  the  district;  but  that  Is  very  far  from  say- 
ing that  the  taxes  so  to  be  levied  and  collected 
should  constitute  a  particular  or  special  fund 
out  of  which  only  the  principal  and  interest 
due  upon  the  bonds  should  be  paid."  Rialto 
Irr.  Bist.  v.  Stowell,  246  Fed.  294,  801,  802. 
150  C.  C.  A.  24,  81,  32. 

"If  it  can  be  said  that  these  bonds  and  cou- 
pons were  to  be  paid  out  of  a  'particular  fund,' 
within  the  meaning  which  plaintiffs  seek  to 
ascribe  to  the  remarks  of  the  Supreme  Court  in 
Lincoln  County  v.  Luning,  then  it  can  be  said 
with  equal  force  that  any  municipal  bond,  for 
the  payment  of  which  the  statute  provides  for 
the  creation  of  a  sinking  fund  or  other  fund  to 
be  raised  by  general  taxation,  without  limiting 
the  right  to  sue  on  the  bonds  before  the  fund  is 
created,  is  a  'particular  fund,'  and  hence,  in 
any  such  case,  the  statute  of  limitations  would 
not  apply  to  a  suit  on  the  bonds,  where  the  mu- 
nicipality had  neglected  to  assess  the  taxes  nec- 
essary to  meet  the  bonds.  But  that  would  be 
contrary  to  the  general  rules  that  suit  may  be 
instituted  on  municipal  bonds  and  coupons 
when  they  mature,  and  that  the  statute  of  lim- 
itations begins  to  run  from  the  date  when  the 
cause  of  action  accrues;  it  would  also  seem 
to  be  at  variance  with  that  line  of  federal  au- 
thorities which  hold  that,  before  mandamus 
will  issue  to  compel  the  assessment  of  a  tax,  a 
bondholder  must  obtain  a  judgment  on  the 
bonds.  *  *  *  As  the  bonds  and  coupons  in 
suit  were  payable  at  stated  times,  and  as  the 
statute  which  authorized  their  issuance  provid- 
ed, as  the  ultimate  means  for  their  payment, 
for  the  ndsing  of  money  in  the  ordinary  way, 
by  the  levying  and  collection  of  taxes,  I  am 
unable  to  perceive  any  reason  why  the  general 
rule  that  a  cause  of  action  arises  on  such  bonds 
and  coupons  at  the  dates  of  their  maturity  re- 
spectively, does  not  apply."  Smythe  v.  Inhab- 
itanca  of  New  Providence  Tp.  (D-  C.)  253  Fed. 
824,  830,  831. 

The  Judgment  Is  affirmed. 
All  the  Justices  concnring. 
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cm  Kan.  W) 

CITY  OF  ST.  JOHN  v.  BOARD  OF  COM'RS 
OF  STAFFORD  COUNTY.     (N*.  23750.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Syttahut  ly  the  Court.) 

1.  Municipal  corporations  <s=>426— County  held 
liable  for  paving  assessments  against  county 
property  used  for  parii  purposes. 

Wliere  tlie  plat  of  a  county -seat  town  shows 
a  block  labeled  "county  square,"  the  town  com- 
pany later  executing  to  the  county  a  deed  there- 
for without  restrictions  as  to  use,  and  the  com- 
missioners assert  a  right  of  control,  thereby 
accepting  the  property,  full  title  thereto  is 
vested  in  the  county,  and  it  Is  liable  for  the 
payment  of  paving  assessments,  notwithstand- 
ing the  square  has  been  continually  used  as  a 
public  park;  the  city  bearing  most  of  the  ex- 
pense of  improving  and  caring  for  it,  and  the 
county  having  made  no  use  of  it  except  as  it 
may  be  regarded  as  sharing  in  its  maintenance 
as  such  park. 

2.  IMunicipaJ  corporations  <8s9522— County  must 
pay  pavinff  assessments  cliarged  against  Its 
property  as  falling  due  under  tax  laws. 

It  is  the  duty  of  the  county  to  pay  parts 
of  a  paving  assessment  charged  against  prop- 
erty which  it  owns  as  they  fall  due  under  the 
tax  laws,  and  in  the  present  instance  its  ob- 
ligation is  to  make  a  first  payment  of  one-tenth 
of  the  assessment  with  6  per  cent,  interest  for 
one  year  on  the  totaL 

Appeal  trcm  District  Ckjort,  Stafford 
County. 

Action  by  the  City  of  St  Jobn  against  the 
Board  of  CommissionerB  of  Stafford  County, 
Kan.  Directed  verdict  for  the  plaintiff, 
and  tbe  defendant  appeals.    Affirmed. 

Ray  H.  Seals  and  Robert  Oarvin,  both  of 
St  J4^ui,  for  appellant 

Paul  R.  Nagle  and  Harry  X.  Gray,  both 
of  St  John,  for  appellee. 

MASON,  3.  When  St  John,  a  city  of  tbe 
third  class  and  the  county  seat  of  Stafford 
county,  was  platted,  one  block,  numbered  7, 
bore  tbe  designation  "County  Square."  A 
few  years  later  tbe  town  company  executed 
to  tbe  county  a  deed  for  the  same  tract,  de- 
scribed therein  as  "blocl:'  seven  in  tbe  origi- 
nal subdivision  of  the  town  of  St  Jobn, 
Kansas,  known  as  tbe  'County  Square.' "  In 
1920  tbe  city  caused  the  streets  surrounding 
this  block  to  be  paved,  guttered,  and  curbed, 
and  to  meet  a  part  of  the  cost  thereof  made 
an  assessment  against  it  of  $19,386.75.  Tbe 
assessment  not  having  been  paid,  tbe  city 
presented  to  the  county  a  claim  for  $3,101.88, 
being  one-tenth  of  that  amount,  with  inter- 
est for  one  year  on  the  total  at  6  per  cent. 
Payment  being  refused,  tbe  city  sued  the 
county.  A  Jury  was  impaneled  and  evidence 
Introduced.  The  court  directed  a  verdict  for 
the  plaintiff  for  the   amount   claimed,   on 
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which  judgment  was  re^idered,  from  whidi 

the  defendant  api>eal8. 

Complaint  Is  made  of  the  rejection  of  evl* 
dence  and  of  tbe  refusal  to  submit  tbe  case 
to  the  jury.  Tbe  Judgment  is  obviously  based 
upon  tiie  theory  that  under  all  the  evidence 
produced  by  the  defendant,  as  well  as  that 
introduced  by  either  party,  the  plaintiff  was 
entitled  to  Judgment  upon  the  facts  estab- 
lished by  public  records,  and,  if  this  view  Is 
sound,  the  rulings  referred  to  are  correct  or 
nonprejudicial, 

[1]  1.  The  city  relies  upon  Com'rs  of  Frank- 
lin County  V.  City  of  Ottawa,  49  Kan.  747, 
31  Pac.  788,  33  Am.  St  Rep.  396,  where  the 
county  was  held  liable  for  the  payment  to 
the  city  of  the  amount  of  a  paving  assess- 
ment against  the  courthouse  square.  Here 
tbe  county  denies  liability  and  undertakes  to 
distinguish  this  case  from  that  on  the  ground 
that  it  Is  not  really  the  owuct  of  the  prop- 
erty against  which  the  special  tax  is  as- 
setsed  and  at  all  events  has  never  occupied 
or  used  It  The  county  has  a  courthouse 
whldi  is  located  upon  another  tract  of  which 
It  is  the  owner.  The  square  in  controversy 
is  used  as  a  public  park.  It  has  been  im- 
proved so  as  to  be  adapted  to  that  purpose 
at  the  expense  of  Individuals  and  voluntary 
associations  and  of  the  city.-  The  dty  has 
expended,  and  continues  to  expend,  c(mslder- 
able  money  for  labor  in  Us  care,  and  has 
passed  an  ordinance  declaring  it  a  public 
park  and  another  penalizing  injuries  to  the 
vegetation  or  Improvements  in  public  parks. 
The  coimty  at  one  time  constructed  (through 
a  contractor)  a  cement  walk  around  the 
square,  paying  three-fourths  of  the  expense, 
the.dty  paying  the  other  one-fourth.  The 
county  also  paid  a  part  of  the  cost  of  a  gut- 
ter along  the  sidewalk.  At  another  time  the 
county  granted  to  a  civic  club  permission  to 
improve  the  square,  which  was  acted  upon 
by  the  erection  of  a  fountain.  In  1912  an 
order  was  entered  on  the  commissioners' 
journal  in  these  words: 

"In  view  of  the  fact  that  the  public  square 
in  the  city  of  St  John  belongs  to  Stafford  coun- 
ty, the  county  commissioners  in  special  session 
this  ninth  day  of  April,  ordered  the  county  clerk 
to  make  record  of  the  fact  said  commissioners 
reserve  the  right  to  order  out  of  the  way  any 
improvements  that  may  have  been  or  may  be 
put  in  said  public  square  and  at  the  expense 
of  the  party  or  parties  who  make  such  improve- 
ments." 

The  situation  is  not  tbe  i  same  as  that  pre- 
sented ip  Ilurd  v.  Com'rs  of  Harvey  Coimty, 
40  Kan.  92,  19  Pac.  325,  and  Jefferson  Coun- 
ty V.  Oskaloosa,  80  Kan.  687,  102  Pac.  1095, 
in  each  of  which  cases  land  in  a  city  was 
dedicated  for  a  public  park  and  the  county 
merely  took  the  formal  legal  title;  the  right 
of  possession  and  control  being  normally  In 
the  dty.    Here  the  block  was  not  dedicated 


4=9For  otUsr  easea  aas  same  topic  and  KKT-MTJHBBR  In  all  Kay-Numbered  DisaiU  and  Indexes 


Digitized  by 


Google 


1034 


205  PACIFIC  KEPORTER 


(Kan. 


as  a  pnbllc  park,  bnt  specifically  as  a  "county 
square,"  and  tbe  deed  placed  no  restrictions 
on  the  use  to  be  made  of  It  Nothing  further, 
unless  an  acceptance  by  the  county,  was  re- 
quired to  vest  in  it  the  absolute  ownership. 
"Any  real  estate  *  •  *  conveyed  to  any 
coimty  shall  be  deemed  the  property  of  such 
county."  Gen.  Stat.  1915,  g  2529.  Acceptance 
by  the  county  is  abundantly  shown  by  the 
evidence  already  set  out,  especially  by  the 
order  quoted  in  full.  The  circumstance  that 
the  deed  recited  a  consideration  of  one  dol- 
lar which  was  never  actually  paid  Is  im- 
material. The  fact  that  the  county  has  not 
hitherto  erected  any  building  upon  tbe 
square  or  made  any  use  of  it,  except  as  it 
may  be  regarded  as  participating  in  its  main- 
tenance as  a  public  park,  does  not  affect  the 
state  of  the  title.  The  county  having  once 
acquired  ownership  could  not  divest  itself 
thereof  without  a  vote  of  the  people,  if,  as 
seems  dear,  it  is  worth  more  than  $5,000. 
Gen.  Stat  1915,  |  2548.  The  constitutional 
provision  exempts  from  taxation  property 
used  for  county  purposes,  no  reference  being 
expressly  made  to  ownership.  Const,  art 
11,  S  1.  But  the  statute  in  terms  exempts  all 
property  belonging  exclusively  to  a  county. 
Gen.  Stat  1915,  S  11151,  subd.  6.  Such  ex- 
emption in  a  'sense  does  not  r^leve  the  prop- 
erty from  liability  for  special  assessments  for 
local  Improvements,  but  the  statutory  pro- 
vision evidences  a  legislative  policy  against 
allowing  it  to  be  sold  for  a  debt  due  the  pub- 
lic even  when  not  actually  in  use  for  coun- 
ty purposes,  doubtless  for  much  the  same 
reason  that  the  issuance  of  an  execution 
against  the  county  is  forbidden.  Gen.  Stat 
1915,  §  2535.  We  conclude  that  the  fact  that 
use  has  not  as  yet  been  made  of  the  square 
88  a  site  for  a  building  or  other  purpose  specif- 
ically for  the  benefit  of  the  county  does  not 
take  it  out  of  the  rule  declared  in  the  FVank- 
lin  County  Case. 

[21  2.  The  county  also  contends  that  the 
city,  having  proceeded  against  the  property  by 
levying  an  as.sessment  against  it,  should  be 
precluded  from  changing  its  course  and  at- 
tempting to  hold  the  county  personally  liable 
by  presenting  a  claim  directly  to  it  The 
practice  here  followed  is  that  adopted  in  the 
Franklin  County  Case.  Where  the  property 
is  owned  by  a  county,  it  seems  entirely  prop- 
er, if  not  necessary,  that  the  proceedings  up 
to  the  point  of  the  sale  of  the  land  for  non- 
payment should  be  the  same  as  in  other 
cases,  and  that  when  the  amount  of  the 
charge  is  ascertained  and  evidenced  by  an 
assessment  the  duty  of  the  commissioners  is 
to  provide  for  its  payment. 

The  county  further  argues  that  In  any 
event  there  is  no  Justification  for  the  amount 
for  which  Judgment  was  here  rendered — 
that  unless  liable  at  once  for  the  entire 
amount  of  the  charge  against  the  Uock,  it 
should  be  held  only  for  one-tenth  thereof 
with  interest  at  6  per  cent,  from  the  data  of 


tbe  presentation  of  the  claim.  Onr  view  ia 
tliat  the  county's  liability,  except  for  being 
personal  and  not  merely  a  charge  against 
the  property,  is  the  same  as  that  of  a  private 
owner — to  pay  the  amount  of  the  assessment 
against  the  property  as  it  becomes  due  under 
the  tax  laws.  The  statute  provides  that, 
where  improvement  bonds  are  issued  under 
it  the  dty  clerk  shall  annually  certify  a  list 
of  the  property  liable,  "together  with  the  re- 
spective amounts  due  on  eadi  of  said  tracts, 
•  ♦  •  which  amounts  shall  Include  the  an- 
nual installments  and  interest  on  all  unpaid 
balances  for  one  year,  at  a  rate  not  to  ex- 
ceed six  per  cent  i>er  annum;  and  such 
amounts  so  certified  shall  be  collected  as 
other  taxes  are  collected."  Gen.  Stat.  1915, 
i  1976.  In  this  instance  6  per  cent  bonds 
were  issued,  one-tenth  of  the  total  maturing 
each  year  for  10  years,  and  tbe  assessment 
was  required  to  be  paid  "in  ten  equal  install- 
ments of  one-tenth  of  said  assessment  each 
year  for  a  period  of  ten  years  with  interest  at 
the  rate  of  six  per  cent  per  annum  for  sudi 
period."  The  first  payment  would  therefore- 
be  one-tenth  of  the  total  assessment,  with 
interest  for  one  year  on  the  whole  amount — 
which  is  the  sum  claimed  and  allowed.  If 
the  county  had  offered  to  pay  the  entire  sum 
at  once,  a  different  question  would  be  pre- 
sented ;  but  OS  it  denied  lialiility  altogether, 
the  computation  adopted .  seems  to  be  the 
proper  one. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(lU  Kan.  18) 
WEBER  V.  BAGWELL  et  at.     (No.  23436.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  203  Pac.  699. 

WEST,  J.  The  defendant  Bagwell  has 
moved  for  a  rehearing  and  complains  that 
we  were  mistaken  in  stating  in  the  opinion 
that  the  Cheyenne  county  land  had  against 
it  a  mortgage  of  $1,000.  Tbe  record  bears 
this  interpretation. 

Attention  is  called  to  the  statement  in  the 
opinion  that  the  transaction  all  took  place 
in  Mr.  Hunt's  office.  The  record  indicates 
that  tbe  Insertion  of  Bagwell's  name  in  the 
blank  deed  occurred  In  Mr.  P<wter's  oflSce. 

We  are  also  criticized  for  saying  that  Por- 
ter afterwards  satisfied  the  mortgage  made 
to  him  by  Bagwell.    He  really  assigned  it 

We  are  still  unable  to  see  how  the  finding 
that  Porter  and  Bagwell  connived  together 
to  cheat  Weber,  and  that  Porter  agreed  to 
hold  the  deed  in  escrow,  can  be  substantiated 
by  the  evidence.  We  think  the  testimony 
fairly  shows  that  Porter's  deed  was  properly 
recorded ;  that,  after  Bagwell's  name  was 
Inserted  in  the  Weber  deed,  Bagwell's  mort- 
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gage  to  Porter  was  properly  recorded;  and 
that  the  Rlverton  expedition  for  the  purpose 
of  raiding  $3,000  for  some  re&son  failed. 

Finding,  after  reconsideration,  that  the 
former  opinion  expresses  the  deliberate  con- 
clnslon  of  the  conrt,  the  motion  for  rdiearing 
Is  denied. 

All  the  Justices  concurring. 


(Ul  Ku.  96) 

FARMERS'  UNION  &  CO-OP.  ASS^N  v. 
PAYNE,  Aaent.    (No.  23645.) 

(Supreme  Court  of  Kansas.    AprU  8, 1922.) 

(SyUabua  ly  the  Court.) 

Carriers  «=370,  76— Where  wheat  was  consign- 
ed under  shipper's  order  bill  of  lading,  with 
draft  attached,  held  title  passed  on  payment 
of  draft;   seller  suing  for  loss  of  wheat  ship- 
ped held  not  real  party  In  Interest. 
Plaintiff  loaded  a  car  of  wheat  at  Wflsey 
under  a  "shipper's  order  bill  of  lading"  con- 
signed to  plaintiff  at  Salina,,  "notify  the  Hutch- 
ins  Grain  Company,"  and  drew  a  draft  of  $3,- 
000   on   the   purchaser,   indorsed   It  in   blank, 
attached  It  to  the  bill  of  lading,  desposited  the 
draft  in  the  bank,  and  received  credit  for  the 
amount;    the   draft   having  been    paid  by   the 
purchaser.    When  the  car  arrived  at  Salina,  it 
was  weighed  and  found  to  contain  27,570  pounds 
less   than    the   amount  loaded.    Retaining   the 
$3,000,  the  shipper  sued  the  railway  company 
to  recover  for  the  loss  of  the  wheat.    Held, 
that  title  passed  to  the  purchaser  upon  the  pay- 
ment of  the  draft  (Bennett  t.  Railway  Co.,  106 
Kan.  05,  186  Pac.  1006,  on  rehearing  affirmed 
107  Kan.  17,  190  Pac.  757),  and,  the  plaintiff 
not  being  the  real  party  in  interest,  a  demurrer 
to  the  evidence  was  rightly  sustained. 

Appeal  from  District  Conrt,.Morrl8  County. 

Action  by  the  Farmers'  Union  &  C!o-Opera- 
tlve  Association,  a  corporation,  against  John 
Barton  Pa>'ne,  as  Agent,  etc.,  and  from  an 
order  sustaining  a  demurrer  to  plaintiff's 
evidence,  and  overruling  a  motion  for  a  new 
trial,  the  plaintiff  appeals:  Judgment  af- 
firmed. 

ICdwln  Anderson,  of  Council  Grove,  for  ap- 
pellant. 

Waggener,  Cballlss  &  Brown,  of  Atchison, 
and  W.  J.  Plrtle,  of  Council  Grove,  for  ap- 
pellee. 

PORTER,  J.  On  October  15,  1919,  plain- 
tiff loaded  a  car  of  wheat  at  Wilsey,  Kan., 
and  shipped  the  same  over  defendant's  rail- 
way to  iSallna.  It  had  sold  the  wheat  to  the 
Hutchlns  Grain  Company  of  Salina  at  $2.22 
per  bushel,  basis  Kansas  City,  which  would 
net  $2.14  per  bushel  at  Wilsey;  Inspection 
and  weights  at  destination  to  govern.  When 
the  wheat  was  loaded,  plaintiff  drew  a  draft 
for  $3,000  on  the  Hutchlns  Grain  (Company, 


Indorsed  in  blank  and  attached  to  the  bill  of 
lading,  which  it  deposited  in  the  bank  and 
received  credit  for  the  amount,  which  plain- 
tiff retains;  the  draft  having  been  paid  by 
the  Hutchlns  Grain  Company.  The  wheat 
was  shipped  on  what  Is  known  as  "shipper's 
order  bill  of  lading"  consigned  to  plaintiff  at 
Salina,  "notify  the  Hutchlns  Grain  Com- 
pany." When  the  wheat  was  weighed  at 
Salina  on  the  20tb  of  October  by  the  state 
grain  and  weighing  department,  the  car  was 
found  to  contain  27,570  pounds  less  than  the 
amount  loaded  by  plaintiff.  This  action  was 
to  recover  for  the  loss  of  the  wheat.  The  an- 
swer was  a  general  denial.  The  court  sus- 
tained a  demurrer  to  plaintiff's  evidence,  and 
the  appeal  is  from  this  order  and  the  over- 
ruling of  a  motion  for  a  new  trial. 

The  manager  of  plaintiff  company  testi- 
fied: 

"This  draft  was  for  88,100  pounds  of  wheat 
This  car  was  shipped  on  what  is  known  as  ship- 
per's order  bill  of  lading  and  consigned  to  us 
at  Salina,  notify  the  Hutchlns  Grain  Company. 
•  *  •  When  we  drew  this  draft  of  $3,000, 
we  attached  a  bill  of  lading  to  the  draft  and 
have  not  seen  the  bill  of  lading  since.  We  de- 
posited this  draft  in  the  bank  the  day  following 
the  loading  of  the  wheat,  got  the  money  on  it, 
and  still  have  the  money." 

The  plaintiff  proved,  in  addition  to  the 
facts  already  stated,  that  on  the  16tb  of  Oc- 
tober, 1919,  wheat  was  worth  at  Salina  from 
$2.14  to  $2.16  per  bushel,  and  (Mffered  evi- 
dence to  show  that,  if  the  car  had  contained 
the  full  amount  of  the  wheat  weighed  into  it, 
it  would  have  brought  $3,000  at  the  point  of 
destination.  An  objection  to  this  testimony 
was  sustained.  The  plaintiff's  manager  was 
asked  whether  any  one  bad  put  in  a  claim 
against  plaintiff  for  the  shortage  on  the 
wheat.  An  objection  was  sustained  to  this 
question,  and  also  to  the  following: 

"Q.  Have  yon  agreed  to  pay  any  one?" 
"Q.  Are  you  now  out  of  money  on  account  of 
the  alleged  shortage  on  this  wheat?" 

The  affidavit  of  plaintiff's  manager  in  sup- 
port of  the  motion  for  a  new  trial  showed 
that,  by  reason  of  the  shortage,  there  was 
actually  due  plaintiff  from  the  purchaser  at 
the  time  the  draft  was  f)nid  only  the  sum  of 
$2,257.01;  that,  had  defendant  delivered  all 
the  wheat,  there  would  have  been  due  plain- 
tiff. In  addition  to  the  $3,000,  the  sum  of 
$176.56  from  the  proceeds  of  the  sale  of  the 
wheat;  and,  further — 

"That  by  reason  of  the  faUure  of  defendant 
to  deliver  all  of  said  wheat  plaintiff  became 
indebted  to  said  consignee  by  reason  of  its 
having  paid  said  draft  in  the  sum  of  $742.99; 
that  the  total  loss  to  plaintiff  by  reason  of  de- 
fendant's failure  to  deliver  all  of  said  wheat 
is  $915.54." 
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It  bas  been  held  that— 

Under  a  Bhipment  of  a  car  of  grain  "consign- 
ed by  the  seller  to  himself,  'notify  the  pur- 
chaser,' the  bill  of  lading  having  attached  there- 
to a  customer's  draft  drawn  by  the  seller  on 
the  purchaser  and  sent  to  a  bank  for  collection, 
the  title  does  not  pass  to  the  purchaser  nntil 
the  draft  ie  paid  and  the  bill  of  lading  sarren- 
dered,  in  the  absence  of  evidence  to  overcome 
the  presumption  that  this  was  the  intention." 
Bennett  v.  Railway  Co.,  106  Kan.  95,  186  Pac. 
1005,  Syl.  par.  1,  on  rehearing  affirmed  lOT 
Kan.  17,  190  Pac.  757. 

Under  the  decisions  dted,  the  title  to  the 
wheat  passed  to  the  purchaser  upon  the  pay- 
ment of  the  draft.  The  real  party  in  interest, 
therefore,  was  the  consignee,  who  purchased 
and  paid  for  more  wheat  than  it  received.  The 
defendant,  if  compelled  to  pay  a  Judgm^it  in 
this  case  in  favor  of  plaintiff,  might  still  be 
sued  by  the  consignee  upon  the  same  cause 
ot  action.  That  being  true,  the  plaintiff  was 
not  the  real  party  in  interest,  and  the  de- 
murrer was  rightly  sustained. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  15) 

GEBHART  at  al.  v.  KANSAS  STATE  BANK 
et  al.     (No.  23431.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Svttabtu  by  the  Court  J 

Banks  and  banking  ®=3227(3)— Assuming  mon- 
ey   was   delivered    for   investment,   evIdsAce 
held  to  show  bank  did  not  exercise  ordinary 
diligence. 
Assuming  that  money  was  delivered  to  a 
bank  for  investment  and  not  aa  a  deposit,  it  is 
held,  that  the  evidence  justified  a  finding  that 
the  bank  did  not  exercise  ordinary  diligence  in 
investing  it,  and  is  liable  for  its  repayment. 

A)H>eal  from  District  Court,  Saline  County. 

Action  by  N.  B.  Oebhart  and  another 
against  the  Kansas  State  Bank  and  E*red 
R.  Fltzpatrick,  receiver  thereof.  Judgment 
for  the  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Burcfa,  Lltowich  &  Royce,  of  Salina,  and 
Wheeler,  Brewster  &  Hunt,  of  Topeka,  for 
appellants. 

Z.  C.  Milllkin,  of  Salina,  for  ai^>eUees. 

MASON,  J.  On  October  28,  1915,  N.  B. 
Gebhart  and  J.  W.  Kraft,  as  executors,  had 
$6,750  in  their  hands  for  investment.  They 
turned  it  over  to  the  Traders'  State  Bank, 
of  Salina;  its  president  giving  them  a  re- 
ceipt undertaking  to  show  the  nature  of  the 
transaction.  That  bank  was  later  reorgan- 
ized as  the  Kansas  State  Bank.    On  Septem- 


ber 26,  1918,  the  executors  brought  this  ac- 
tion against  the  bank  for  the  recovery  of 
the  amount  named.  A  receiver  for  the  bank 
was  appointed  Bfay  27,  1919,  and  was  made 
a  defendant.  A  verdict  was  returned  and  a 
judgment  rendered  In  favor  of  the  plain- 
tiffs, and  the  defendants  appeal. 

The  defendants  assert  that  the  money  was 
given  to  the  bank  for  investment  for  the 
benefit  of  the  executors;  that  it  was  in- 
vested in  promissory  notes;  and  that  the 
evidence  did  not  justify  a  Judgment,  against 
them- on  any  theory.  The  plaintiffs  contend 
that  the  transaction  amounted  to  a  deposit, 
which  they  had  a  right  to  withdraw  on  30 
days'  notice;  and  that,  even  if  the  bank 
held  the  money  for  investment  on  their  ac- 
count, its  conduct  made  it  liable  to  them  for 
its  return.  The  body  of  the  receipt  referred 
to  read  as  follows: 

"This  is  to  acknowledge  that  yon  have  this 
date  left  with  us  a  sum  of  $6,750.00  which  is 
to  draw  six  per  cent,  interest  from  date.  In- 
terest payable  semiannually.  It  is  to  be  di- 
vided into  two  suras  as  follows:  Elsie  Basel, 
$2,750.00,  Rose  Rittersbacher,  $4,000.00.  We 
have  agreed  to  keep  this  invested  for  yon,  as 
executors,  in  good  negotiable  loans  that  will 
net  your  estate  six  per  cent,  interest.  It  is 
understood  also  that  fhls  fund  is  to  remain  a 
considerable  time  in  this  form,  but  if  for  any 
reason  it  should  be  necessary  to  have  any  or 
all  of  it  withdrawn  all  parties  agree  that  with 
thirty  days'  notice  it  will  at  all  times  be  avail- 
able." 

The  first  and  la.st  sentences  suggest  a 
deposit,  while  the  next  to  the  last  sentence 
standing  alone  would  indicate  an  undertak- 
ing to  keep  the  money  so  Invested  as  to  re- 
turn 6  per  cent  Interest.  .  There  was  evi- 
dence tending  to  show  these  facts: 

The  bank  paid  the  executors  interest 
every  six  months  at  the  rate  stipulated  until 
April,  1918.  It  used  the  money  for  its  own 
purposes  and  selected  from  among  the  notes  ' 
owned  by  it,  bearing  7  per  cent,  interest, 
several  amounting  in  the  aggregate  to  some- 
thing over  $6,750,  which  it  placed  in  an 
envelope  indorsed  with  memoranda  regard- 
ing the  matter  and  kept  in  a  different  pouch 
from  that  containing  the  bank's  notes. 
Whenever  one  of  these  notes  so  segregated 
was  paid,  the  bank  would  pass  the  money 
received  in  payment  to  its  own  credit  and 
substitute  a  new  note  taken  from  those  it 
already  owned.  Sudi  exchanges  may  have 
taken  place  when  no  payment  had  been  made. 
The  executors  were  not  consulted  about 
these  substitutions  or  advised  of  than,  nor 
bad  they  ever  expressed  a  wllllngnesB  that 
the  bank  should  Invest  the  money  In  notes 
of  which  it  was  the  owner.  The  view  of 
the  bank's  president  was  that  the  notes  in 
the  envelope  belonged  to  the  executors  to 
the  extent  of  $6,750,  any  surplus  belonging 
to  the  bank,  wliich  was  also  entitled  to  the 
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Interest  In  excess  of  6  per  cent.  When  the 
action  was  brought  there  were  two  notes  In 
the  envelope,  given  In  the  fall  of  1917,  for 
the  total  amount  of  $6,500,  whl«*  proved 
vincoUectlble.  They  had  been  taken  by  the 
bank  on  the  recommendation  of  Felix  Broek- 
er,  who  owned  20  per  cent,  of  the  bank's 
stock,  and  on  the  strength  of  his  indorse- 
ment. The  bank  In  1017  acquired  paper  In- 
dorsed by  Broeker  totaling  some  $220,000. 
A  third  note  for  |7S0  was  placed  in  the 
envelope  with  the  two  ref«red  to  about  a 
year  after  this  action  was  begun. 

Whatever  general  tern*  may  be  ai>plled 
to  the  tramaction  evidenced  by  the  receipt. 
Its  concluding  sentence  seems  to  show  an 
agreement  on  the  part  of  the  bank  to  repay 
the  money  <m»  30  days'  notice.  If  the  relation 
of  the  plaintiffs  to  the  bank  Is  regarded  as 
that  of  principal  and  agent  for  the  purpose 
of  investing  the  money,  express  authoritT-, 
■which  was  not  conclusively  established, 
wonld  seem  to  be  required  to  authorize  the 
investment  to  be  made  by  transferring  to  the 
principal  notes  owned  by  the  agent.  2  O. 
J.  704.  The  defendants  concede  that  they 
are  liable  unless  the  bank  exercised  ordinary 
care  and  diligence  in  Investing  the  money 
tor  the  plaintiffs'  benefit  We  think  the 
evidence  warranted  a  finding,  which  must 
be  presumed  to  have  been  made,  that  the 
bank  did  not  meet  that  requirematt  The 
drcomstancee  gave  room  for  the  Jury  to 
draw  an  inference  that  aoate  representative 
of  the  bank 'availed  himself  of  the  opportu- 
nity to  unload  its  own  worthless  or  doubtful 
I)aper  upon  the  plaintiffs.  The  jury  found 
specifically  that  the  bank  did  not  keep  the 
money  invested  in  good  negotiable  loans,  that 
the  president  did  not  from  time  to  time 
Invest  It  in  negotiable  loans,  but  that  it  was 
finally  Invested  in  three  loans.  A  special 
finding  was  also  made  which  the  defendants 
regard  as  showing  good  faith  on  the  part  of 
the  bank.  It  was  that  its  president  believed 
iiroeker  was  solvent  when  he  took  the  two 
notes  in  the  envelope  bearing  bis  indorse- 
ment. This  falls  short,  however,  of  deter- 
mining that  the  notes  were  regarded  as  good 
at  the  time  they  were  placed  In  the  envelope 
for  the  plaintiffs. 

The  Judgment  is  afllrmed. 

All  the  Justices  concurring. 


<1U  Kan.  m) 

KARL  V.  MALONEY.     (No.  23643.) 
(Supreme  Court  of  Kansas.     April  8,  1922.) 

(Syllaiiu  by  the  Court.) 

I.  Sales  «=>347 (2)— Breaking  of  promise  held 
failure  of  oonaideratlon. 
Where  a  note  is  given  in  consideration  of 
the  promise  of  the  payee  to  deliver  an  article, 


the  breaking  of  that  promise  is  a  defense  to 
an  action  on  the  note  which  is  commonly  and 
intelligibly  referred  to  as  a  failure  of  considera- 
tion, whether  or  not  that  term  is  strictly  ac- 
curate. 

2.  Sales  ^=3354(5)— Facts  held  to  show  breach 
of  agreement  made  In  consideration  of  note. 

Where  a  note  is  given  in  consideration  of  a 
promise  of  the  payee  to  give  the  maker  a  cer- 
tificate of  shares  in  an  oil  enterprise,  nothing 
being  said  as  to  when  the  delivery  is  to  take 
place,  there  is  an  implication  that  it  Is  to  be 
made  within  a  reasonable  time,  and  in  an  action 
on  the  note  begmi  over  a  year  later  the  allega- 
tion of  an  answer  that  the  consideration  had 
failed  because  no  certificate  had  been  delivered, 
coupled  with  a  statement  showing  an  intention 
not  to  deliver  it,  sufficiently  alleges  a  breach  of 
the  agreement. 

3.  LIcsnses  €=339— Answer  held  suffloiant  to 
show  consideration  was  for  shares  of  stock 
seld  In  violation  of  Bloe  Sky  Law. 

An  allegation  in  such  an  answer  that,  at 
the  time  of  the  transaction  referred  to,  the 
payees  were  -  selling  sndi  shares  in  violation 
of  the  Blue  Sky  Law  (Laws  1919,  c.  153), 
while  very  general  in  its  terms,  is  held  as 
against  a  demurrer  sufficient  to  present  the  is- 
sue of  the  sale  having  been  made  in  violation 
of  that  law. 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  F.  W.  Earl  against  John  Ma- 
loney.  A  demurrer  to  the  answer  was  sus- 
tained, and  the  defendant  appeals.  Reversed 
and  remanded,-  with  directions  to  overrule 
the  demurrer  to  the  answer. 

C.  E.  Rugh,  of  Abilene,  Piatt  &  Coleman, 
of  Junction  City,  and  Carpenter  &  Carpen- 
ter, of  Marion,  for  appellant 

Hurd  &  Hurd,  of  Abilene,  for  appellee. 

MASON,  J.  F.  W.  Karl  sued  John  Malon- 
ey  upon  two  promissory  notes,  given  to  Wil- 
liams &  Ketchersid  and  by  them  Indorsed  to 
the  plaintiff.  The  defendant  answered  set- 
ting up  facts  alleged  to  amount  to  a  failure 
of  consideration  and  unlawful  conduct  on  the 
part  of  the  plaintiff  in  the  transaction  In  the 
course  of  which  the  notes  were  given,  and 
charging  the  plaintiff  with  notice  of  these 
defenses.  A  demurrer  to  the  answer  was 
sustained  and  the  defendant  appeals. 

[1]  1.  The  answer  contained  allegations 
that  the  notes  were  given  for  shares  in  an 
"oil  proposition,"  the  payees  promising  to 
deliver  to  the  defendant  certificates  thereof; 
that  such  delivery  had  never  been  made; 
and  that  within  a  day  or  two  after  the  exe- 
cution of  the  notes  the  payees  and  the  plain- 
tiff entered  into  collusion  to  cheat  the  de- 
fendant, in  pursuance  of  wiiich  plan  the 
notes  were  Indorsed  to  the  plaintUT,  an 
agreement  l>eing  made  between  the  payees 
and  the  plaintiff  that  no  shares  should  be 
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Issned  to  the  defendant.  The  plaintiff  sng- 
gests  that  under  these  allegations,  inasmuch 
as  the  consideration  for  the  notes  was  the 
payees'  promise  to  deliver  the  certificates, 
the  promise  having  been  made,  there  could 
be  no  failure  of  consideration,  whether  the 
promise  was  kept  or  not.  The  expression 
"failure  of  consideration"  is  sometimes  treat- 
ed as  meaning  the  same  as  "want  of  consid- 
eration." Whether  or  not  a  difference  be- 
tween the  two  phrases  can  be  Justified  as  a 
matter  of  verbal  accuracy,  where  a  note  is 
given  in  consideration  of  a  promise,  the 
breaking  of  the  promise  is  a  defense  to  an 
action  on  the  note,  which  is  often  spoken  of 
as  a  failure  of  consideration.  13  C.  J.  368; 
Richardson  &  Morgan  Co.  v.  GudewlU,  30 
Misc.  Rep.  818,  61  N.  T.  Supp.  1120;  Gale 
V.  Harp,  64  Ark.  462,  43  S.  W.  144 ;  Palmer 
V.  Guillow,  224  Mass.  1,  112  N.  E.  498. 

[2]  2.  The  plaintiff  contends,  however, 
tliat  the  allegation  of  the  nondelivery  of  the 
certificates  does  not  amount  to  a  statement 
that  the  promise  had  been  broken,  because 
it  does  not  appear  that  the  time  for  deliv- 
ery had  arrived,  nothing  having  been  said 
as  to  when  they  were  to  be  delivered.  In 
the  absence  of  any  express  provision,  the  im- 
plication is  that  the  certificates  were  to  be 
furnished  within  a  reasonable  time.  23  R. 
C.  L.  1368.  The  notes  were  due  in  nine 
months,  and  the  action  was  brought  nearly 
five  months  after  their  maturity.  Especially 
in  view  of  the  allegation  that  the  plaintiff 
and  the  payees  agreed  that  no  shares  should 
be  issued  to  the  defendant,  the  petition  as 
against  a  demurrer  must  be  deemed  to 
charge  a  breach  of  the  promise  to  deliver 
the  certificates.  This  allegation  Is  sufficient, 
also,  to  put  In  issue  the  question  of  the 
plaintiff  being  a  holder  of  the  notes  in  due 
course. 

[3]  3.  The  part  of  the  petition  alleging  Il- 
legality in  the  transaction  reads  as  follows: 

"Defendant  further  says  that  the  said  N.  B. 
Ketcheraid  and  Roy  Williams,  at  the  time  of 
the  execution  and  delivery  of  the  notes  afore- 
said, and  at  the  time  of  the  sale  to  this  defend- 
ant of  the  shares  of  'Fawley  Royalty,'  were 
selling  and  disposing  of  the  said  'Fawley  Royal- 
ty' in  violation  of  the  so-called  Blue  Sky  Law 
of  the  State  of  Kansas;  and  that  plaintiff  knew 
this  to  be  the  fact  at  the  time  he  took  said 
notes." 

The  plaintiff  asserts  that  the  paragraph 
quoted  contains  "nothing  more  than  a  con- 
clusion without  a  single  fact  upon  which  the 
conclusion  could  be  based" ;  that  it  lac'-s 
these  statements:  That  the  shares  referred 
to  were  si)eculative  securities  within  the 
meaning  of  the  "Blue  Sky  Law"  (Laws  1919, 
c.  153,  §  1);  that  tliey  were  not  excluded 
from  that  category  by  exceeding  1/2 g  of  the 
whole  royalty  (^■:ame,  subdiv.  7) ;  that  the 
payees  were  Issuers  of  the  shares  and  were 
not  selling  them  for  their  own  account  in 


the  usual  course  of  business  (same  act,  (  5) ; 
and  that  the  "Fawley  Royalty"  had  not  com- 
plied with  the  law. 

It  Is  true  the  allegations  are  extremely 
general,  .but  we  think  by  a  very  liberal  in- 
terpretation they  may  be  regarded,  when  at- 
tacked by  demurrer  and  not  by  a  motion  for 
greater  deflniteness,  as  sufficient  to  charge  a 
violation  of  the  statute. 

The  judgment  is  reversed,  and  the  cause 
is  remanded,  for  farther  proceedings  in  ac- 
cordance herewith. 

All  the  Justices  concurring. 


(Ul  Kan.  10) 
HAZELWOOD  V.  JENKINS.     (No.  23430.) 

(Supreme  Court  of  Kansas.     April  8,  1922.) 

(ByUaibus  hy  the  Court.) 

1.  ExacutlOR     <3=327 1— Preventing     dftfeadant 
from  attaoklog  validity  of  sale  held  error. 

A  husband  who  clerked  for  his  wife  in  her 
store  brought  an  action  in  her  name,  or  man- 
aged one  thus  brought,  and  a  judgment  was 
recovered  and  certain  grain  levied  on.  Instead 
of  the  required  10  days'  notice  only  9  days' 
notice  was  given  before  the  sale,  at  which  the 
husband  bought  the  property.  In  an  action  by 
him  for  conversion  against  the  landlord  on 
whose  farm  the  grain  was  raised,  the  defend- 
ant was  prevented  from  attacking  the  validity 
of  the  sale  on  the  ground  that  the  plaintiff  was 
an  innocent  purchaser.     Held  error. 

2.  Trover  and  conversion  ®=948,  67— Maoanre 
of  damages  and  evidence  required. 

In  an  action  in  conversion  involving  a  crop 
of  growing  grain  the  jury  should  be  given  the 
measure  of  damages,  and  evidence  should  he  re- 
quired as  to  the  cost  of  putting  such  crop  in 
shape  for  market 

Appeal  from  District  Court,  Gtove  CJounty. 

Action  by.  F.  B.  Hazelwood  against  Oeorge 
W.  Jenkins  and  another.  Case  dismissed  as 
to  the  defendant  P.  H.  Suiter,  and  judgment 
for  plaintiff  as  against  the  defendant  Jen- 
kins, who  appeals.    Reversed  and  remanded. 

J.  H.  Jensen,  of  Gove,  and  Monroe,  Harsh 
&  Monroe,  of  Topeka,  for  appellant. 
R.  H.  Thompson,  of  Gove,  for  appellee. 

WEST,  J.  The  plaintiff,  F.  B.  Hajielwood, 
sued  tlie  defendant  and  P.  H.  Suiter  for 
damages  for  the  conversion  of  certain  cane 
seed,  which  he  alleged  he  bad  purchased  at 
constable's  sale. 

The  defendant  answered  by  general  denial, 
and  denied  that  he  was  indebted  to  the  plain- 
tiff or  to  Suiter  who  had  raised  the  cane 
seed  as'  the  defendant's  tenant. 

The  case  was  dismissed  as  to  Suiter,  and 
the  plaintiff  recovered  against  Jenkins,  the 
verdict  being  for  $200. 
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[1]  The  defendant  appeals,  and  claims  that 
the  execution  sale  at  whicb  the  plaintiff  was 
parchaser  was  held  without  suaeient  notice, 
and  therefore  void;  that  the  court  erred  in 
Instructing  the  Jury  that  the  validity  of  the 
sale  could  not  be  questioned  by  Jenkins  be- 
cause he  was  not  a  party  to  the  action  in 
which  the  sale  was  had ;  also  that  the  court 
gave  the  jury  no  measure  of  damages,  and 
there  was  no  evidence  to  support  the  verdict 
for  the  amount  awarded  by  them. 

Counsel  concede  that  an  mtire  stranger  to 
a  law  suit  who  buys  in  personal  property  at 
a  Judicial  sale,  even  when  notice  thereof 
was  for  an  insuffldent  length  of  time,  ac- 
quires a  title  which  cannot  be  questioned 
collaterally,  but  they  argue  that  the  plaintiff 
was  not  an  innocent  purchaser  at  the  con- 
stable's sale,  and  therefore  Jenkins  has  a 
right  to  assert  the  insuflBcIency  of  the  notice 
and  the  invalidity,  of  the  plaintlfTs  title. 
The  idaintiff  has  filed  no  brief. 

It  seems  from  an  examination  of  the  rec- 
ord that  the  plaintiff's  wife,  M.  K  Hazel- 
wood,  got  a  Judgment  against  Suiter  and 
wife  In  Justice's  court  for  $164.99  and  costs 
and  levied  on  a  crop  of  cane  which  Suiter 
had  raised  on  defendant  Jenkins'  farm;  that 
the  levy  was  made  August  12th,  and  the 
property  was  sold  August  21st,  the  statute 
requiring  the  sale  to  be  advertised  10  days. 
Gen.  Stat.  1915,  {  7848  (Code  Civ.  Proe.  $ 
146).  The  platotifl,  F.  B.  Hazelwood,  testi- 
fied that  be  attended  the  sale  and  purchased 
Suiter's  undivided  interest  In  the  cane;  that 
the  action  was  brought  by  his  wife  while  she 
ran  a  store  at  Gove  City;  and  that  he  was 
in  the  store  with  her  on  a  salary. 

"I  went  with  the  sheriff  when  he  attached  the 
cane.  I  never  took  possession  of  the  horses  I 
bought  I  never  took  possession  of  the  cane. 
I  had  my  arrangement  to  cut  it.     •     ♦     • 

"Q.  Did  you  pay  Mr.  Cook  (the  sheriff]  out 
there  for  this  cane  and  these  horses?  A.  I 
satisfied  the  account. 

"Q.  How  did  you  satisfy  it?  A.  I  satisfied 
her  daim. 

"Q.  Bow  did  you  satisfy  that?  A.  I  paid 
for  it  with  wages. 

"Q.  Who  did  you  pay?  A.  Mrs.  Hazelwood. 
It  was  the  agreement  when  I  bought  it  that 
I  was  to  settle  for  it  that  day.  I  never  paid 
any  money  to  Mr.  Cook.  I  had  something  to  do 
with  the  filing  of  this  suit  of  M.  HI.  Hazelwood 
against  P.  A.  Suiter.  I  knew  it  was  filed. 
*  *  *  I  started  the  suit  for  Mrs.  Hazelwood. 
I  had  authority  to  start  it.  I  think  I  paid  the 
costs  to  the  sheriff.  I  cannot  say  how  much 
money  I  paid.  I  do  not  think  Mr.  Suiter  owes 
myself  or  Mrs.  Hazelwood  anything  at  this 
time." 

The  defendant  testified,  among  other 
things,  that  In  August,  1918  (the  month  in 
whidi  the  levy  was  made),  Suiter  had  an 
Interest  In  the  crop. 

"He  owed  me  $128  which  he  has  not  paid. 
Be  assisted  in  the  harvesting  of  the  crop.  He 
made  no  objection  as  to  the  time  or  manner  of 


cutting  the  crop.  There  was  nothing  left  after 
the  expenses  were  paid.  •  •  •  Our  contract 
was  that  he  was  to  receive  one-third  of  the 
proceeds  of  the  crop  after  the  expenses  were 
paid." 

The  court  charged  the  Jury  that  the  valid- 
ity of  the  former  proceedings  between  the 
plaintiff  and  another  party  could  not  be  com- 
plained of  by  one  not  a  party  to  that  action, 
and  could  not  be  collaterally  attacked. 

"In  other  words,  if  yon  find  from  the  evidence 
that  the  plaintiff  in  this  action  purchased  the 
property  in  controversy  in  this  action  at  a 
sherifiTs  sale  based  on  an  execution  issued  in  a 
case  in  whicb  the  defendant  Jenkina  was  not  a 
party,  then  in  sncb  event  you  are  instructed 
that  defendant  Jenkins  cannot  in  this  present 
action  attack  the  validity  of  the  officer's  pro- 
ceedings in  the  action  in  wlucfa  such  execution 
was  levied." 

No  Instructions  were  given  touching  the 
measure  of  damages  unless  It  might  be  in- 
ferred from  Instruction  No.  6: 

"If  you  find  for  the  plaintiff  in  this  action, 
you  should  deduct  a  reasonable  compensation 
for  the  expense  of  cutting  and  harveBting  the 
property,  and,  if  you  consider  the  testimony  as 
to  the  market  value  of  such  property,  then  in 
such  event  you  should  also  deduct  reasonable 
compensation  for  threshing  and  hauling." 

There  was  testimony  as  to  how  many  bushels 
an  acre  the  crop  averaged,  and  that  KafiSr 
com  was  worth  '$1.50  a  bushel  and  sold  at 
$1.50  a  bushel  for  dilcken  feed.  Cktunsel 
contend  that  the  measure  of  damages  was  the 
value  of  the  property  at  the  time  of  the  con- 
version, and  that  there  was  a  dispute  as  to 
what  Interest  Suiter  had  in  the  crop,  and  no 
denial  that  he  owed  Jenkins  money,  and  no 
testimony  whatever  as  to  the  necessary  ex- 
pense of  harvesting  and  threshing.  In  Jen- 
kins V.  Kirtley,  70  Kan.  801,  7»  Pac.  671, 
where  the  damages  were  for  the  breach  of 
a  partnership  contract,  the  Jury  were  told 
that  in  fixing  the  amount  it  must  be  left  to 
their  discretion,  and  the  Instruction  was 
considered  faulty,  as  It  left  the  Jury  without 
guidance,  "but,  beyond  this,  it  contained  a 
positive  misdirection.  In  that  it  told  them 
they  could  use  their  own  Ingenuity  In  the 
matter.  Having  undertaken  to  state  a  rule 
the  court  should  have  given  one  which  was 
correct.  The  Elements  of  damage  open  to 
consideraticm  should  have  been  enumerated 
and  methods  and  criteria  for  their  estima- 
tion should  have  been  pointed  out"  70  Kan. 
803,  804,  79  Pac.  672.  13  Cyc.  236,  was  cited, 
which  holds  that  the  rules  by  which  damages 
are  to  be  estimated  should  be  laid  down  by 
the  court,  and  "it  Is  Its  duty  to  explain  to 
the  Jury  the  basis  on  which  the  assessment 
should  be  made,  the  proper  elements  of  Ihe 
damages  involved,  and  within  what  limits 
they  may  be  estimated  In  the  case  involved. 
70  Kan.  804,  79  Pac.  672. 

The  general  rule  Is  that  one  who  buya 
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property  at  a  Jvdidal  sale,  even  wben  the 
notice  is  insufficient,  acquires  a  title  which, 
though  It  might  be  voidable  at  the  instance 
of  an  opposing  claimant  if  the  purchaser 
had  been  a  party  to  the  suit,  is  good  in  the 
hands  of  a  stranger  to  the  suit  who  pur- 
chased bona  Sde.  Cross  v.  Knox,  32  Kan. 
725,  5  Pac.  32,  and  RounsavUle  v.  Hazen, 
33  Kan.  71,  5  Pac.  422.  In  the  latter  case 
it  was  said: 

"It  Is  also  in  evidence  that  RonnsaTille  had 
full  knowledge  of  said  judgment  before  the  re- 
lease was  entered,  and  before  be  purchased  the 
property  from  Noble,  and  that,  while  he  and 
Noble  were  negotiating  with  reference  to  the 
purchase  and  sale  of  the  property,  they  procur- 
ed an  abstract  of  the  title  to  the  property,  which 
showed  that  the  judgment  was  in  fact  a  lien 
upon  the  property;  and  the  evidence  is  undis- 
puted that  Hentig  himself,  during  that  very 
time,  told  Rounsaville  that  the  judgment  was  a 
lien  upon  the  property,,  and  that,  while  he  was 
willing  to  release  the  judgment,  as  Noble  de- 
sired him  to  do,  yet  that  he  did  not  consider 
that  anything  be  (Hentig)  might  do  with  refer- 
ence to  the  matter  would  be  worth  anything." 
33  Kan.  75,  B  Pac.  425. 

Freeman  on  Slsecutions  (3d  Eld.)  S  340: 

"With  respect  to  infirmities  in  the  proceed- 
ings, the  plaintiff  and  his  attorney  are  less 
favored  than  strangers  to  the  writ.  Strangers 
are  allowed  and  encouraged  to  rely  upon  the 
facts  set  forth  in  the  record,  and  upon  the  pre- 
sumption that  all  the  officers  of  the  law  have  in 
all  respects  performed  their  duties.  But,  if 
notice  of  vices  or  infirmities  in  the  proceedings 
is  brought  home  to  strangers  purchasing  at  ex- 
ecution sales,  then  such  vices  or  infirmities  may 
impair  the  title  in  the  hands  of  such  purchaser 
with  notice;  bat  it  is  incumbent  on  the  plain- 
tiff and  his  attorney  to  keep  informed  of  all 
the  proceedings  taken  in  the  case  under  their 
direction,  or  by  virtue  of  their  authority.  The 
law  will  not  permit  them  to  be  ignorant  of  such 
proceedings." 

Freeman  on  Void  Judicial  Sales  (4th  Bd.) 
148: 

"A  purchaser's  daim  to  relief  is  dependent 
upon  his  bid  being  made  hi  the  belief  that  the 
sale  was  of  a  perfect  title.  If  he  knew  of  the 
defect,  or  from  pursuing  inquiries  suggested  by 
the  pleadings  or  notice  of  sale  would  have 
known  of  it,  he  is  not  entitled  to  be  released." 
P^e  164. 

Herman  on  Bxecutions,  $  32S: 

"An  execution  creditor  who  bids  off  the  prop- 
erty at  a  sale  on  his  own  execution,  and  applies 
the  bid  on  bis  judgment,  is  not  regarded  as  a 
bona  fide  or  innocent  purchaser.  •  •  •  The 
law  presumes  that  he  has  notice  of  every  fact 
and  Step  in  the  proceeding,  from  the  commence- 
ment of  the  action  until  after  the  completion 
of  the  proceedings  under  execution,  and  the 
creditor  is  bound  to  know  that  all  the  proceed- 
ings are  legal  up  to  the  sale.  *  *  *  A  plain- 
tiff who  bids  on  the  property  in  the  name  of  an- 
other, but  applies  the  amount  due  on  his  judg- 


ment in  payment  of  his  bid,  and  is  himself  the 
real  purchaser,  the  person  in  whose  name  the 
property  is  purchased,  is  not  an  innocent  par- 
chaser."     Pages  487  and  489. 

"The  courts  are  divided  upon  the  question  as 
to  whether  the  judgment  creditor  who  purchas- 
es at  liis  own  sale  is  affected  by  irregularities, 
liens,  and  equities  of  which  he  had  no  actual 
notice.  According  to  the  doctrine  prevailing  in 
the  majority  of  jurisdictions,  he  is  not  an  inno- 
cent purchaser,  but  is  chargeable  with  notice 
of  all  irregularities  in  the  judgment,  execution, 
and  sale,  and  of  all  liens  upon,  and  equities  sub- 
sisting against,  the  property  in  the  hands  of 
the  judgment  debtor."    23  C.  J.  {  813. 

Under  the  plaintiff's  own  testimony  the 
execution  sale  was  In  a  case  engineered.  If 
not  brought,  by  himself.  In  the  name  of  his 
wife.  He  did  not  even  take  the  pains  to 
satisfy  the  judgment  or  have  her  satiiity  It. 
He  simply  made  some  arrangement  with  her, 
he  says,  by  which  hla  wages  due  himself 
from  her  went  to  offset  the  matter.  He  sat- 
isfied her  claim.  He  "paid  for  It  with 
wages."  The  sheriff  testified  that  Mr.  Hazel- 
wood  paid  the  costs,  but  "paid  no  cash  on 
the  judgment."  So,  to  all  intents  and  pur- 
poses, the  suit  was  the  plaintiff's  suit,  and 
he  bought  with  the  same  knowledge  and 
responsibility  as  If  he  had  been  the  nominal 
as  well  as  the  practical  plaintiff  in  the  ac- 
tion. In  such  capacity  he  levied  on  the 
grain  claimed  by  the  defendant,  and  at  a 
sale  after  only  nine  days'  notice  he  bought 
it.  Under  all  logic  and  authority  he  was 
not  an  innocent  purchaser,  and  the  defend- 
ant's attack  Ml  the  validity  of  the  sale  was 
not  collateral  as  against  him. 

L2}  The  jury  should  have  been  given  the 
basis  of  damages,  and  there  should  have  been 
evidence  as  to  value  and  also  as  to  the  cost 
of  putting  the  crop  in  condition  for  market 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

JOHNSTON,  C.  X,  and  BDRCH,  PORTER, 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 

MASON,  J.  (concurring  specially).  The  in- 
struction to  the  ^ect  that  Jenkins,  because 
a  stranger  to  the  action  in  which  the  execu- 
tion was  issued,  could  not  successfully  at- 
tack the  validity  of  the  sale  made  thereon 
because  of  the  defective  notice  appears  to 
me  to  be  correct,  unless  Jenkins  can  be  said 
to  be  in  privity  with  the  execution  defendant. 
10  R.  C.  U  1294,  1295;  44  Am.  Dec.  240; 
2  Freeman  on  Executions,  S  286;  23  C.  J. 
642,  S  601.  I  do  not  see  that  the  fact  that 
P.  3.  Hazelwood  was  not  -an  Innocent  pur- 
chaser affects  the  matter.  However,  as  the 
appellee  has  not  attempted  to  defend  his 
judgment  In  this  court,  no  extended  discus- 
siMi  seems  called  for. 
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vrapaty  than  Hites  then  had,  and,  If  there 
were  a  yalld,  outstanding  contract  of  pur- 
chase held  by  the  appellants,  the  respond- 
ents'  Hen  would  attach  only  to  such  Interest 
as  Hites  retained. 

[2]  The  trial  court  found  from  the  testi- 
mony that,  although  the  contract  of  purchase 
had  been  entered  into  In  1912,  the  contract 
had  been  abandoned,  and  that  "the  defend- 
ants failed  to  establish  by  a  preponderance 


(Supreme  Court  of  Washington. 
1822.) 


April  S, 


1.  Judgment  «s»77&(2)— Entry  creates  Hen  oa 
land  only  to  Mtent  of  Judgment  debtor's  in- 
terest. 

Entry  of  a  judgment  creates  a  lien  only  on 
such  interest  in  land  as  the  Judgment  debtor 
has,  and  does  not  attach  to  the  interest  creat- 
ed in  another  by  a  prior  contract  to  purchase 
the  land. 

2.  Appeal  and  error  «s»IOI 2(1)— Finding  can- 
not be  set  aside  unless  contrary  to  prepon- 
derance of  tho  •vidonce. 

In  an  action  to  recover  possession  of  land, 
a  finding  that  a  conveyance,  made  after  a  lien 
on  the  land  was  created  by  entry  of  a  judgment, 
had  not  been  executed  in  pursuance  of  a  con- 
tract of  purchase  entered  into  previous  to  the 
judgment,  could  not  be  set  aside  where  the 
court  was  not  satisfied  of  the  preponderance  of 
the  testimony  to  the  contrary. 

Department  2. 

Appeal  from  Superior  Oourt,  Grant  Coun- 
ty ;   Sam  B.  Hill,  Judge. 

Action  by  James  McDonald  and  wife 
against  Fred  Curtis  and  wife.  From  judg- 
ment In  favor  of  plaintiffs,  defendants  appeal. 
Altlrmed. 

W.  B.  Southard,  of  Bphrata,  for  appellants. 
N.  W.  Washington,   of  E^hrata,   for  re- 
spondentB. 

MACKINTOSH,  3.  Respondents  on  June 
0,  1914,  recovered  a  Judgment  against  one 
Hites,  who  was  at  the  time .  the  re-ord 
owner  of  real  estate  in  Grant  county,  the 
subject-matter  <rf  this  litigation.  On  August 
21,  1917,  the  respondents  caused  execution  to 
be  issued  on  the  judgment,  and  this  property 
was  sold  by  the  sheriff,  bought  In  by  the  re- 
spondents, certificate  of  sale  was  issued  to 
them,  and  after  the  period  of  redemption 
they  procured  the  sheriff's  deed.  August  5, 
1916,  Hites  conveyed  this  property  by  war- 
ranty deed  to  the  appellants,  which  deed  was 
placed  on  record.  The  appellants  were  oc- 
cupying the  property,  and  respondents 
brought  this  action  to  recover  possession. 
Hie  action  was  defended  by  the  appellants 
upon  the  ground  that  they  had  purchased 
the  property  from  Hites  in  November,  19J2, 
under  a  contract  of  purchaae;  that  they 
bad  paid  the  purchase  price,  and  that  the 
conveyance  to  them  in  1916  waa  in  comple- 
tion of  the  contract,  which  had  never  been 
recorded.  Judgment  was  rendered  In  favor 
of  the  respondents. 

[1]  At  the  time  of  the  entry  of  the  Judg- 
ment in  June,  1914,  it  became  a  lien  upon  all 
the  real  property  then  owned  by  Hites,  but 
they  would  acquire  no  greater  interest  in  the 


of  the  evidence,  or  by  dear  and  convincing 
proof,  tliey  had  carried  out  the  provisions 
of  this  contract  or  made  the  payments  there- 
in provided  for."  The  case  presents  only  a 
question  of  fact,  and,  in  order  to  overcome 
the  finding  of  the  trial  court,  we  must  be  sat- 
isfied that  the  testimony  preponderates 
against  it  This  we  cannot  do,  as  there  are 
numerous  circumstances  which  must  lead  us 
to  the  conclusion  that  the  finding  of  the  trial 
court  is  correct  It  is  unnecessary  to  review 
all  these  facts  and  circumstances,  whidi 
must  have  convinced  the  trial  court,  as  they 
have  convinced  us,  that  the  conveyance  in 
1916  to  the  appellant  Fred  Curtis,  who  was 
the  brother  of  Mrs.  Hites,  was  not  In  pur- 
suance of  the  contract  of  1912,  and  that  that 
contract  had  been  abandoned  and  all  rights 
under  it  abrogated.  For  this  reason  we  af- 
firm tlie  judgment. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
and  HOVET,  JJ.,  concur. 


llCi  Wiuih.  iSS) 
SUNNYSIOE  LAND  &  INVESTMENT  CO.  V. 
BERNIER  et  ux.     (No.  16726.) 

(Supreme  Court  of  Washington.     April  8. 
1922.) 

1.  Appeal  and  error  «=» 1 002— Verdict  on  con- 
flioting   evidence  not  disturbed. 

Where  the  verdict  was  based  on  conflicting 
evidence,  it  will  not  be  disturbed  on  appeal. 

2.  Brokers  «=>4«— Broker  given  "exclusive 
right"  to  sell  not  entitled  to  commission  on 
sale  by  owner  to  customer  of  his  own  pro- 
curing. 

The  grant  to  a  broker  of  the  "exclusive 
right"  to  sell  at  a  stated  price  means  that  the 
owner  will  not  list  the  property  with  another 
during  the  life  of  the  contract,  and  does  not 
entitle  the  broker  to  a  commission  on  a  sale 
to  a  customer  procured  by  the  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Exclusive  Right] 

3.  Brokers  <S=946— Contract  conflbed  to  sale 
to  customer  of  broker's  procuring. 

Where  a  broker's  contract  provided  that 
the  broker  will  endeavor  to  sell  the  premises, 
and  that  the  owner  agrees  to  and  with  him  that 
he  will,  in  case  of  sale,  or  if  the  broker  is  in- 
strumental in  finding  a  purchaser,  pay  a  com- 
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mission,  it  is  kdii  to  mean  a  Bale  to  a  custo- 
mer procured  by  the  broker,  and  is  without  ref- 
erence to  a  sale  with  which  the  broker  has 
nothing  to  do. 

Department  1. 

Appeal  from  Superior  Court,  Xaklma 
County. 

Action  by  the  Sunnyslde  Land  &  Invest- 
ment Company  against  John  O.  Bernier  and 
wife.  From  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Stephen  E.  Chaffee  and  R.  John  Uchty, 
both  of  Sunnyslde,  for  appellant 

Richards,  FonUlne  &  GUbert,  of  Yakima, 
for  respondents. 

FULLEBTON,  J.  On  October  2,  1020,  the 
respondents  Bernier  owned  a  tract  of  land 
situated  near  Sunnyslde,  In  this  state.  On 
the  date  giren  they  listed  the  same  for  sale 
with  the  appellant,  Sunnyslde  Land  &  Invest- 
ment Company,  a  real  estate  broiler.  The 
listing  agFeement  was  in  writing  and  was  to 
the  following  effect: 

"This  agreement  made  and  entered  into  this 
2d  day  of  October,  1920,  by  and  between  John 
D.  Bernier,  of  Outlook,  Wash.,  party  of  the 
first  part,  and  the  Sunnyside  Land  &  Invest- 
ment Company,  a  corporation  having  its  prin- 
cipal office  and  place  of  business  at  Sunnyside, 
Wash.,  party  of  the  second  part,  witnesseth: 

"That  the  said  party  of  the  first  part  for 
and  in  consideration  of  the  sum  of  one  dollar 
(|1)  to  him  in  hand  paid  by  the  second  party, 
the  receipt  whereof  is  hereby  acknowledged, 
and  of  the  services  to  be  performed  by  the 
second  party  as  hereinafter  stated,  does  here- 
by give  and  grant  to  the  second  party  for  a 
period  of  3  months  from  date  hereof,  and 
thereafter  until  withdrawn  by  15  days'  written 
notice,  exclusive  right  to  sell  the  following  de- 
scribed real  property  situated  in  the  county 
of  Yakima,  state  of  Washington,  to  wit:  N. 
^  of  S.  W.  V4  lying  east  of  29.68  Govern, 
lateral,  in  section  17,  township  10  nortti,  range 
22  east  W.  M. — containing  44  acres,  subject  to 
the  contract  entered  into  with  the  Sunnyside 
Water  Users'  Association,  a  corporation,  for 
water  right  for  said  land  on  which  there  has 

been  paid  $— : per  acre,  and  also  subject  to 

contract  for  an  additional  water  right  with  the 
United  States  of  America  on  which  there  has 
been  paid  $10  per  acre,  on  the  following  terms, 
to  wit: 

"Purchaser  assumes  drainage. 

"The  purchase  price  of  said  property  to  be 
$300.00  per  acre,  on  which  the  sum  of  equity  is 
to  be  paid  when  abstract  of  title  is  furnished 
showing  marketable  title  except  as  herein 
stated,    and    balance    to    be    paid   as   follows: 

,  with  interest  at  the  rate  of  6  per  cent 

per  annum,  paynbie  annually.  The  purchaser 
to  assume  the  balauce  due  on  water  right  for 
said  premises  in  addition  to  said  payments. 

"There  is  a  mortgage  for  $7,000,  $1,000  per 
year,  against  said  property,  which  the  pur- 
diaser  shall  assume  and  agree  to  pay  as  part  of 
the  purchase  price. 

"Contract  for  deed  to  b«  given,  and  the  pur- 
chaser may  at  his  option,  when  one-half  of  the 


purchase  price  has  been  paid,  demand  a  deed 
and  give  back  notes  secured  by  first  mortgage 
for  balance  of  purchase  price.  Contract  to  be 
executed  by  first  party  on  above  terma  as  soon 
as  purchaser  is  found. 

"The  second  party,  in  consideration  of  the 
premises,  hereby  agrees  that  it  will  endeavor 
to  sell  said  premises,  and  the  first  party,  in 
consideration  of  said  agreement  and  the  pay- 
ment of  one  dollar  ($1),  does  hereby  agree  to 
and  with  the  second  party  that  he  will  in  case 
of  sale,  or,  if  said  second  party  is  instrumental 
in  finding  a  purchaser,  pay  said  second  party  a 
commission  on  the  selling  price  of  6  per  cent." 

Prior  to  the  expiration  of  the  agreement, 
the  respondents  sold  the  land  to  one  James 
Kobinson.  They  refused  to  pay  the  broker 
the  c<HnmisBion  provided  for  in  the  listing 
contract,,  and  this  action  was  instituted  to 
recover  the  same.  The  case  was  tried  by 
the  court  sitting  with  a  jury,  and  resulted 
in  a  verdict  and  Judgment  in  favor  of  the 
respondents. 

[1]  It  was  a  question  in  the  court  below 
whether  Robinson,  to  whom  the  ai^eilant 
sold  the  property,  was  a  customer  procured 
by  the  appellant,  and  the  appellant  in  this 
court  argues  that  he  was,  but  the  evidence 
on  the  question  is  conflicting  and  was  re- 
solved by  the  jury  in  favor  of  the  respond- 
ents.    This  concludes  the  questiou  here. 

[2]  The  remaining  question  is:  Was  the 
listing  contract  of  such  an  exclusive  nature 
as  to  entitle  the  appellant,  on  a  sale  of  the 
property  during  the  life  of  the  contract,  to 
the  commission  named  therein,  regardless  of 
the  fact  whether  It  was  or  was  not  the  pro- 
curing cause  of  the  sale? 

It  is  a  general  rule  supported  by  practical- 
ly unanimous  authority  that,  where  an  own- 
er of  property  does  nothing  more  than  list 
his  property  with  a  broker  for  sale  on  com- 
mission at  a  stated  price,  the  broker  is  en- 
titled to  his  commisiilon  only  when  he  is  the 
procuring  cause  of  the  sale;  that  such  a 
listing  does  not  prevent  the  owner  from  sell- 
ing the  property  to  a  purchaser  of  his.  own 
procuring,  or  render  the  owner  liable  to  thp 
listing  broker  for  a  commission  If  he  does  so 
sell.  When  the  owner  gives  to  the  broker 
the  exclusive  agency  to  sell,  the  authorities 
are  not  so  unanimous  aa  to  the  liability  of 
the  owner.  The  weight  of  authority  is,  per- 
haps, that  the  owner  is  liable  for  the  com- 
mission when  he  sells  the  property  during 
the  life  of  the  contract,  even  though  to  a 
purchaser  of  his  own  procuring.  There  are, 
however,  authorities  which  have  adopted  the 
contrary  rule,  and  we  have  heretofore  aligned 
ourselves  with  them.  In  Hammond  ▼.  Mau, 
69  W^ash.  201,  124  Pac.  377,  40  L.  R.  A.  (N. 
S.)  1142,  we  used  this  language: 

"If  a  contract  is  silent  as  to  the  character  of 
the  agency,  the  owner  is  entitled  to  sell  with- 
out making  himself  liable  for  the  payment  of 
commissions,  and  many  cases  go  so  far  as  to 
hold  that,  if  the  contract  provides  that  the 
broker  shall  have  an  exclusive  right  to  sell. 
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(tos 
bnt  doea  not  in  terms  inhibit  th«  principal  from 
■ellinK,  the  contract  is  not  violated  if  the  prin- 
cipal sell  to  one  who  is  not  a  customer  of  the 
broker.  It  is  only  where  an  ezdnsiTe  agency  is 
granted  apon  sufficient  consideration,  or  it  is 
plainly  the  intent  of  the  parties  that  the  agency 
shall  be  ezclusive,  that  the  principal  is  liable 
wh«n  he  makes  the  sale  on  his  own  account" 

In  Brownell  ▼.  Hanson,  109  Wash.  447,  186 
Pac.  873,  the  contract  appointed  the  brokers 
"sole  agents  for  the  sale"  of  the  property  for 
a  named  period.  The  case  was  determined 
upon  other  grounds,  but  we  again  said: 

"We  would  be  inclined  to  hold,  in  accordance 
with  the  minority  of  the  courts,  that  a  con- 
tract giving  a  broker  exdasive  authority  to 
find  a  purchaser  for  property,  but  not  negativ- 
ing the  right  of  the  principal  to  sell  the  proper- 
ty himself,  is  hot  violated  by  a  sale  by  the 
principal,  and  in  the  event  of  such  a  sale  the 
agent  is  not  entitled  to  a  commission." 

In  Keith  T.  Peart  (Wash.)  197  Pac.  828, 
the  brokerage  contract  gave  the  broker  the 
"exclusive  agency"  for  the  sale  of  the  prop- 
erty, but  did  not  negative  the  right  of  the 
owner  to  sell  during  the  life  of  the  contract 
The  owner  made  a  sale  of  the  property  dur- 
ing such  time,  and  the  broker  brought  the 
action  to  recover  commissions.  In  the  com- 
plaint he  alleged  that  he  was  the  procuring 
cause  of  the  sale.  The  answer  denied  the 
allegation,  and  on  the  trial  the  court  held 
this  question  to  be  immaterial,  construing 
the  contract  as  one  entitling  the  broker  to 
his  commission  If  the  property  was  sold  by 
the  owner  during  the  life  of  the  contract  re- 
gardless of  the  procuring  cause,  and  directed 
a  Judgment  In  tals  favor.  This  we  held  ei^ 
ror,  using  this  language: 

"The  written  authority  given  the  respondent 
[the  broker]  made  liim  an  exclusive  agent,  but 
did  not  negative  the  right  of  the  principfds  to 
sell  the  property  themselves.  •  •  •  This  is 
the  test  in  this  case.  It  is  a  question  as  to 
whether  or  not  the  respondent  was  the  efficient 
procuring  cause  of  the  sale  made  to  Shook." 

There  ig,  however,  a  difference  in  the  word- 
ing of  the  contracts  In  the  cases  to  which  we 
have  referred  and  the  wording  of  the  con- 
tract in  the  present  case.  In  the  second  of 
the  cited  cases  the  brokers  were  appointed 
as  "sole  agents"  for  the  sale  of  the  property, 
and  in  the  third  they  were  given  an  "exclu- 
sive agency"  for  the  sale,  while  In  the  pres- 
ent case  they  are  given  the  "exclusive  right" 
to  selL  Based  upon  this  difference  in  lan- 
guage, the  appellant  contends  for  a  difference 
in  rule,  arguing  that  the  phrase  "exclusive 
agency"  has  not  the  same  meaning  as  the 
phrase  "exclusive  right,"  and  that,  where  the 
broker  has  a  contract  giving  him  the  exclu- 
sive right  to  sell  the  property  of  bis  prin- 
cipal, he  has  the  right  to  his  commission, 
even  though  he  might  be  denied  the  right  if 
the    contract    vas    only    one   of    exdusive 
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agency.  But  we  cannot  think  there  is  any 
essential  difference  in  the  contract,  no  mat- 
ter which  of  the  phraseologies  is  used.  Pri- 
marily the  contract  is  in  each  instance  one 
agreeing  to  pay  a  commission  in  case  the 
broker  procures  a  purchaser  for  the  listed 
property  able,  ready,  and  willing  to  take  it 
on  the  terms  the  owner  offers  it  for  sale,  and 
if  the  grant  of  an  exclusive  ag^icy  for  that 
purpose  means,  as  the  rule  adopted  by  us 
presupposes,  that  the  owner  will  not  list  the 
property  with  another  agent  during  the  life 
of  the  agency,  the  grant  of  an  exclusive  right 
can  mean  no  more. 

[3]  The  concluding  clause  of  the  contract, 
it  will  be  observed,  provides  that  the  broker 
will  endeavor  to  sell  the  premises,  and  that 
the  owner  agrees  to  and  with  him  "that  he 
will  in  case  of  sale,  or  if  the  second  party 
Is  Instrumental  in  finding  a  purchaser,"  pay 
the  broker  a  stipulated  commission.  It  is 
argued  that  the  language  quoted  from  this 
clause  of  the  contract  renders  the  owner  li- 
able in  the  case  of  a  sale,  regardless  of  ^ho 
was  the  procuring  cause  of  the  sale  But  it 
is  manifest  *Vr'e  think,  that  the  language 
means  a  sale  to  a  customer  procured  by  the 
broker,  and  is  without  reference  to  a  sale 
with  which  the  broker  has  nothing  to  do. 

The  Judgment  is  affirmed. 

PARKER,  C.  J.,  and  MITCHELL^  TOL- 
MAN,  and  BRIDGES,  JJ.,  concur. 


(lift  Wash.  S13) 
BASSETT  V. 


JORDAN  V.  RIEKER  et  ax. 
SAIME. 

(No.   16907.) 

(Supreme   Court   of   Washington.     April   11, 
1922.) 

1.  Evidence  ®=>8— Judicial  notice  taken  of  re- 
sult of  pouring  oil  on  coals. 

The  court  can  take  judicial  knowledge  of 
what  happens  when  coal  oil  is  poured  on  the 
coals  in  the  kitchen  stove,  and  that,  unless 
there  is  a  flame,  gas  generates. 

2.  Livery  stable  and  garaga  keepers  €=>7— 
Evidence  held  sufllclent  to  establish  liability 
of  garage  keeper. 

In  an  action  by  owners  of  autom'obileb 
against  a  garage  keeper  to  recover  value  of 
cars  burned,  evidence  hM  sufficient  to  estab- 
lish liability. 

Department  2. 

Appeal  from  Superior  Court,  Adams  (boun- 
ty;   R.  H.  Back,  Judge. 

Actions  by  R.  L.  Jordan  and  O.  W.  Bas- 
sett,  respectively,  against  Chris  Rieker  and 
wife,  doing  business  under  the  firm  name 
and  style  of  the  Rieker  Motor  Company,  con- 
solidated. Judgments  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 


4E9For  other  oases  sse  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgesu  and  Indexes 


Digitized  by 


Google 


1044 


205  PACIFIC  REFORTBR 


(Wash. 


O.  B.  LoTdl.  of  RltzTlUe,  and  B.  A.  Davis, 
of  Pasco,  for  appellants. 

Samuel  P.  Weaver  and  Weaver  &  Boyles, 
all  of  Sprague,  for  respondents. 

HOVET,  J.  These  are  consolidated  ac- 
tions wherein  the  respondents  recovered 
Judgments  for  the  value  of  thetr  respective 
automobiles  destroyed  by  Are  In  a  garage  be- 
longing to  the  apiiellants. 

The  Are  occurred  about  9  o'clocic  in  the 
morning  on  December  0,  1919.  The  weather 
was  very  cold,  and  the  building  was  heated 
by  two  stoves,  one  in  the  front  part  and  one 
in  the  back  part  which  was  partitioned  off 
as  a  workshop.  The  fire  started  in  or  about 
the  stove  in  the  rear.  The  stove  was  being 
heated  with  coal,  and  according  to  the  tes- 
timony the  fire  was  low  and  consisted  only 
of  coals;  some  of  the  witnesses  saying  the 
coals  were  red-hot  and  another  one  that  they 
were  pretty  well  burned  out.  The  manager 
of  this  garage,  Judlsch,  shortly  before  the 
fire,  made  the  statement,  according  to  sev- 
eral witnesses,  that  he  was  going  to  try  an 
experiment  and  bum  oil  instead  of  coal.  It 
it  undisputed  that  he  caused  a  welding  tank 
to  be  rigged  up  with  a  length  of  hose  attach- 
ed at  one  end  to  the  tank  and  the  other  end 
to  an  iron  pipe  which  had  at  Its  other  end 
a  preheating  torch  such  as  Is  used  for  weld- 
ing, and  this  preheating  torch  was  in  the 
stove  when  the  flre  started.  The  tank  was 
connected  up  with  the  air  pressure  system  of 
the  garage.  Although  there  is  some  dispute 
OB  to  whether  it  had  been  made  to  work  per- 
fectly at  the  time  of  the  flre^  It  Is  fair  to  as- 
sume from  the  testimony  that  it  was  work- 
ing. The  tank  was  supposed  to  be  emptied 
of  fuel  when  fitted  up,  but  Judisch  told  one 
of  the  employes  to  get  a  can  and  put  oil  In 
it  It  is  disputed  that  there  was  oil  in  it  at 
the  time  of  the  flre,  but,  as  considerable  time 
elapsed  between  the  time  the  employ^  start- 
ed to  get  the  oil  and  the  explosion,  and  he 
only  had  to  go  across  the  room,  it  is  fair  to 
assume  that  he  put  the  oil  in  there. 

The  only  direct  testimony  as  to  the  start- 
lug  of  the  flre  is  that  there  was  flrst  smoke 
and  then  flame  from  the  stove  door,  and  it 
is  undisputed  that  this  flame  soon  spread  it- 
self the  full  length  of  the  building,  probably 
being  carried  by  the  gas  which  accumulated 
there  from  the  automobiles,  of  which  a  good 
many  were  stored  in  the  building. 

The  explanation  of  Judisch  is  that  he  put 
the  preheating  device  in  the  stove  merely  to 
get  It  hot,  and  that  he  was  then  going  to 
keep  it  outside  In  the  ro<Hn  with  the  oil 
burning,  and  that  the  heat  from  this,  torch 
would  supplement  the  beat  from  the  stove^ 
and  that  they  found  in  the  summer  time  that 
the  torch  made  an  unpleasant  amount  of 
heat,  and  he  thought  they  would  utUize  It 
In  cold  weather.    As  against  this  explanation 


Is  his  statement  that  he  was  going  to  try  an 
experiment  The  use  which  he  suggested 
would  not  be  an  experiment,  but  something 
that  he  well  miderstood.  One  witness  testi- 
fled  that  a  few  minutes  after  the  flre  started 
Judisch  exclaimed:  "My  Qod!  what  have  I 
done?"  and  that  the  shop  foreman  said  to 
him,  "Don't  whimper  how  the  flre  started." 

[1]  Certain  experts  were  called  for  the  ap- 
pellants who  testlfled  that  the  valves  of  the 
tank  could  be  left  open  and  the  fuel  be  al- 
lowed to  run  on  a  fire  without  danger,  but 
the  court  can  take  Judicial  knowledge  of 
what  happens  when  coal  oil  is  poured  on  the 
coals  in  the  kitchen  stove.  Unless  there  is 
a  flame,  gas  generates. 

[2]  While  in  this  case  the  evidence  is  to 
the  effect  that  no  one  heard  any  explosion, 
the  explosion  necessary  to  start  this  flre 
need  not  have  been  loud  enough  to  be  heard 
by  the  employ^,  none  of  whom  seemed  to 
have  been  right  at  the  stove  when  the  fire 
started. 

Appellants  severely  attack  the  Judgments 
of  the  trial  court  as  not  Justified  by  the  tes- 
timony, but  we  believe  there  was  sufficient 
to  establish  liability.  We  consider  the  fol- 
lowing cases  In  point:  Oraaf  v.  Vulcan  Iron 
Works,  59  Wash.  325,  109  Pac.  1016;  Wod- 
nik  V.  Luna  Park  Amusement  Co.,  69  Wash. 
638,  125  Pac.  941.  42  L.  R.  A.  (N.  S.)  1070. 

The  Judgments  are  afllrmed. 

PAKKBU  and  MAIN,  JJ.,  concur. 
HOLCOMB  and  MACKINTOSH,  JJ.,  con* 
cur  in  the  result 


(U9  Wash.  3T5^ 
DEAVER  V.  PATTERSON  vt  nx.    (No.  16871.) 

(Supreme  Court  of  Washington.    April  8, 
1922.) 

1.  Ploadiag  «s>3S0(3)— Whole  record  ooneid- 
ered  ea  motion  for  Judgment  on  pleadings. 

On  motion  for  jndgment  on  the  pleadings, 
the  court  will  consider  the  whole  record,  and 
give  judgment  for  the  party  appearing  there- 
from to  be  entitled  to  it 

2.  Pleading  $=>350(3)— Matters  admitted  »■ 
motion  for  Judgment  on  pleadings  stated. 

The  party  moving  for  judgment  on  the 
pleadings,  for  purpose  of  motion  admits  not 
only  the  allegations  of  his  adversaiy,  notwith- 
Btanding  he  had  already  filed  pleading  denying 
them,  but  also  admits  the  untruth  of  his  own  al- 
iegatioDB  that  had  been  denied. 

3.  Pleading  «=>350(3)— Reply  held  to  prevent 
defendant  having  Judgment  on  plaintiff's  mo> 
tlon  for  Judgmeat 

Though,  as  regards  plainUfTs  right  to  pre- 
vail on  liis  motion  for  Judgment  on  the  plead- 
ings, hia  reply  to  the  cross-complaint  previously 
filed  does  not  aid  him,  it  does  prevent  judgment 
for  defendant  when  the  complaint  states  a  cause 
of  action. 


^s>For  other  casaa  see  some  topic  and  KEY-NUMBER  la  all  Ke^-Nurabered  Digests  and  ladezaa 
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Department  2. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  Oscar  Deaver  against  T.  W.  Pat- 
terson and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Gates  &  Helsdl,  of  Seattle,  for  appellants. 

H.  A.  Martin,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  is 
to  quiet  title  to  certain  real  property.  The 
defoidants  responded  to  the  complaint  by  an 
answer  which  contained  admissions  and  de- 
nials and  a  cross-complaint  in  which  they 
sought  to  have  title  quieted  in  themselves. 
The  material  allegations  of  the  aross-com- 
plaint  were  denied  by  reply.  With  the  Issues 
In  this  shajM  the  plaintiff  made  a  motion 
for  a  Judgment  on  the  pleddings,  which  was 
overruled.  The  cause  went  to  trial,  and  re- 
sulted in  a  judgment  sustaining  the  plain- 
tlfT's  title,  from  which  the  defendants  appeal. 

The  respondent  had  acquired  title  to  the 
property  by  deed  on  the  14th  day  of  May, 
1910.  The  ai«>ellants  claim  title  by  reason 
of  a  sheriff's  sale  made  after  judgment  in 
favor  of  the  appellants  and  against  one 
James  Deaver.  It  is  the  contention  of  the 
appellants  that  James  Deaver  owned  a  ben- 
eficial interest  in  the  property,  and  that  re- 
spondent held  the  legal  title  for  his  bene- 
fit The  motion  for  judgment  on  the  plead- 
ings will  be  first  considered. 

[1-3]  The  appellant  contends  that  by  mak- 
li^  the  motion  the  respondents  waived  his 
reply,  and  tliat  since  the  answer  pleaded  a 
good  defense,  he  was  entitled  to  judgment. 
The  law  with  respect  to  a  motion  for  judg- 
ment on  the  pleadings  which  is  generally 
approved  by  the  courts  is  well  stated  in  31 
Oyc.  606,  as  follows: 

"A  motion  for  judgment  upon  the  pleadings  is 
in  the  nature  of  a  demurrer.  It  ia  in  substance 
both' a  motion  and  a  demurrer.  It  is  a  demurrer 
for  the  reason  that  it  attacks  the  sufficiency  of 
the  pleadings;  and  it  is  a  motion  for  the  rea- 
son that  it  is  an  application  for  an  order  for 
judgment.  Like  a  dem^irrer  it  admits  the  truth 
of  all  well-pleaded  facta  in  the  pleadings  of  the 
opposing  party;  it  may  be  carried  back  and 
sustained  against  a  prior  pleading  of  the  party 
making  the  motion,  and  the  court  will  consider 
the  whole  record  and  give  judgment  for  the  par- 
ty, who,  on  the  whole,  appears  entitled  to  it" 


Under  this  rule,  when  the  motion  is  made 
the  court  will  consider  the  whole  record,  and 
give  judgment  for  the  party  who  appears  en- 
titled thereto.  The  party  mailing  the  motion 
for  the  purpose  thereof  admits  not  only  the 
allegBtions  of  his  adversary,  but  also  the 
untruth  of  his  own  allegations  that  have  been 
denied.  Applying  these  rules,  the  respond- 
ent when  he  made  his  motion,  admitted  the 
allegations  of  the  cross-complaint,  and  in  ef- 
fect, w  far  aa  his  motion  was  concerned, 
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waived  the  denials  in  his  reply  of  the  materi- 
al matter  in  the  cross-complaint  The  cross- 
complaint  if  the  allegations  were  true,  would 
mtitle  the  apitellants  to  prevail.  The  motion 
therefore  could  not  be  granted.  E}ven  though 
the  allegations  of  the  reply  were  waived 
while  considering  the  respondent's  right  to 
a  Judgment  on  the  pleadings,  it  does  not  fol- 
low that  when  the  court  considered  whether 
the  appellants  were  entitled  to  a  judgment 
as  the  record  then  stood,  they  would  be  waiv- 
ed for  that  purpose.  In  considering  the  right 
of  the  appellants  to  prevail,  it  would  be  nec- 
essary to  give  effect  to  all  of  the  allegations 
of  the  respondent  If  when  the  respondent 
made  his  motion-  his  complaint  had  not  stat- 
ed a  cause  of  action,  then  the  court  would 
have  rendered  judgment  in  favor  of  the  de- 
fendant The  case  chiefly  relied  on  from  this 
court  by  the  appellant  is  that  of  State  ex  reL 
Brown  V.  Superior  Court  16  Wash.  314,  46 
Pac.  232.  In  that  case  there  was  a  petition 
and  order  to  show  cause  and  a  return  there- 
to. There  was  no  reply  to  the  return.  The 
petitioner  made  a  motion  for  judgment  on 
the  pleadings  which  was  sustained.  Upon 
appeal  to  this  court  in  StBte  ex  rel.  Mnndiy 
V.  Brown,  83  Wash.  100. 145  Paa  69,  ttie  Judg- 
meat  was  reversed.  When  the  case  returned 
to  the  superior  court  the  petitioner  sought 
to  reply  to  the  return,  and  this  was  denied 
him.  It  was  held  upon  the  second  appeal 
(State  ex  rel.  Brown  v.  Superior  Court  for 
King  County,  87  Wash.  524,  151  Pac.  1126) 
that  the  trial  court  was  right  in  denying  the 
request  to  file  a  reply  after  the  motion  for 
judgment  on  the  pleadings  had  been  made 
and  passed  upon.  That  case  differs  from 
this,  in  that  there  was  no  reply  to  the  re- 
turn at  the  time  the  motion  for  judgment 
was  heard,  whUe  here  a  reply  had  been  filed 
to  the  cross-complaint  denying  as  stated  the 
material  allegations  thereof. 

Our  attention  has  been  directed  to  no  case 
which  holds  that  where  the  plaintiff  makes 
a  ^notion  and  fails,  the  defendant  is  entitled 
to  judgment  when  the  complaint  states  a 
cause  of  action  and  the  aflSrmative  matter  in 
the  answer  is  denied  by  the  rei^y. 

Upon  the  merits  the  trial  court  found 
that  the  respondent  was  the  owner  of  the 
property,  and  had  been  suA  owner  since 
the  14th  day  of  May,  1910,  which  was  long 
prior  to  the  time  when  the  judgment  was 
rendered  upon  which  the  sale  took  place,  and 
through  which  the  appellants  claim  title. 
The  evidence  would  not  sustain  a  finding  that 
the  respondent  held  only  the  bare  legal  title, 
and  that  the  beneficial  Interest  was  in  James 
Deaver,  the  judgment  debtor  of  the  appel- 
lants. 

The  Judgment  wHI  be  affirmed. 


PARKER,  O.  J.,  and  MACKINTOSH,  HOI* 
COMB,  and  HOVBY,  JJ.,  concur. 
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(U9  Wash.  372} 

STATE  ex  rel.  SCHLEIF  et  ux.  v.  SUPERIOR 

COURT  OF  OKANOGAN  COUNTY 

•t  al.     (No.  16651.) 

(Snpreme  Court  of  Washington.     April  8, 
1922.) 

1.  Eminent  domain  <&=> 1 96— Petitioner  must 
show  reasonable  necessity  to  condemn  private 
way. 

Before  a  petitioner  is  entitled  to  condemn 
a  private  way  of  necessity,  he  is  required  to 
show  a  reasonable  necessity  for  the  proposed 
road,  and  that  he  has  not  any  other  practicable 
or  feasible  way  out 

2.  Eminent  domain  @=»56 — F^easonable  neces- 
sity for  road  existed  where  there  was  no  oth- 
er 'way  out. 

In  a  proceeding  to  condemn  a  private  way 
of  necessity  across  lands,  w£ere  there  was  no 
other  practicable  or  feasible  road  out  other 
than  the  one  proposed,  a  reasonable  necessity 
existed  therefor. 

Department  2. 

Certiorari  by  the  State  of  Washington,  on 
the  relatlMi  of  George  SchleU  and  wife, 
against  the  Superior  Court  of  Okanogan 
County  and  Peter  S.  Stansbury,  Judge  there- 
of, to  review  action  of  the  court  in  a  con- 
demnation proceeding.    Affirmed. 

P.  D.  Smith,  of  Olcanogan,  for  plaintiffs. 
Adams   &   Vincent,   of  OroTille,   for   de- 
fendants. 

MAIN,  J.  This  case,  is  brought  here  by 
writ  of  certiorari,  to  review  an  order  of  the 
superior  court  adjudging  that  a  reasonable 
necessity  existed  for-  the  condemning  of  a 
private  way  of  necessity  across  lauds  owned 
by  the  relators.  The  respondents  are  the 
owners  of  Driscoll  Island,  in  Okanogan 
county,  which  consists  of  approximately  170 
acres  of  land  lying  in  triangular  shape  be- 
tween Similkameen  river  on  the  west  and 
the  Okanogan  river  on  the  east  and  south, 
and  a  slough  or  arm  connecting  the  two 
rivers  on  the  north.  Both  the  slough  and 
.Okanogan  river  can  be  forded  by  teams  at 
all  times  except  during  a  period  of  high  wa- 
ter of  from  four  to  eight  weeks.  It  is  not 
'  practicable,  and  probably  not  possible,  to 
ford  either  the  slough  or  the  river  with ' 
automobiles  or  trucks.  During  high  water . 
the  only  way  of  reaching  Driscoll  Island  is 
by  boat.  The  respondent  and  his  family  re- 
side on  the  island,  and  the  land  thereof  for 
many  years  has  been  devoted  largely  to  the 
raising  of  hay,  but  portions  of  it  are  well 
adapted  to  the  growing  of  fruit  and  other 
products  that  may  be  grown  in  the  Okanogan 
valley.  The  land  of  the  relator  is  north  of 
that  of  the  respondent,  the  two  tracts  being 
separated  by  the  slough.  It  does  not  seem 
to  be  contended  but  that  the  respondents  are 
entitled  to  a  means  of  going  from  the  island 


to  an  established  highway.  The  road  pro- 
posed by  the  respondents,  and  which  the  trial 
court  sustained,  goes  to  the  north,  crossing 
the  slough  and  across  the  land  of  the  relator 
for  a  distance  of  about  one-half  a  mile,  and 
leads  directly  into  the  town  of  Oroville.  The 
route  which  the  relators  contend  should  be 
taken  is  to  the  east,  crossing  the  Okanogan 
river  at  some  point  beyond,  connecting  with 
the  highway  leading  to  Oroville. 

[1]  Before  the  respondents  are  entitled  to 
condemn  a  private  way  of  necessity  they  are 
required  to  show  a  reasonable  necessity  for 
the  proposed  road,  and  that  they  have  not 
any  other  practicable  or  feasible  way  out. 
State  ex  rel.  Carlson  v.  Superior  Court,  107 
Wash.  228,  181  Pac.  689,  and  State  ex  rel. 
Stq>hen8  V.  Superior  Cburt,  111  Wastu  205, 
190  Pac.  234. 

[2]  The  trial  court  found  that  the  road 
proposed  by  the  respondents  was  the  only 
"practicable  outlet  fron*  plaintiffs'  frespond- 
ents'I  said  premises  to  a  public  road,"  It  la 
necessary  to  Inquire  whether  the  road  pro- 
posed by  the  respondents  is  the  only  prac- 
ticable or  feasible  one  by  which  the  respond- 
ents will  have  access  to  a  public  highway. 
Any  way  oift  would  require  either  the  bridg- 
ing of  the  slough  or  the  Okanogan  river. 
A  bridge  across  the  slough  would  be  prac- 
tically 150  feet  long,  and  that  across  the 
river  approximately  286  feet,  with  approach- 
es of  from  75  to  100  feet.  The  cost  of  bridg- 
ing the  slough  would  be  approximately  $1,500, 
and  the  river  $4,000.  If  the  road  to  the 
east  were  taken  after  crossing  the  river  it 
would  be  necessary  to  cross  the  Great  Nor- 
thern Rail\yay  tracks  on  a  curve  witli  a  15 
per  cent,  grade,  and  would  result  in  a  very 
dangerous  crossing,  even  if  permission  could 
be  obtained  for  making  it  The  county  en- 
gineer, who  ■vN-as  apparently  a  disinterested 
witness,  testified  as  follows: 

"Crossing  over  the  Okanogan  is  prohibitive 
from  several  points  of  view  (S.  F.  25).  One 
is  the  length  of  a  bridge;  it  will  be  very  nearly 
twice  as  long  as  a  bridge  crossing  the  slouch, 
and  from  that  point  of  view  alone  it  would  be 
very  nearly  double  the  expense  to  construct  a 
trestle  bridge  across  there.  Second,  you  are 
going  to  have  to  provide  against  any  undue 
current,  any  flood  water  that  might  come  down 
the  Okanogan,  which  you  would  not  in  the 
slough,  as  there  would  be  no  current  to  speak 
of.  And  the  third  reason  is  climbing  a  steep 
grade  to  cross  the  railroad  on  a  curve." 

There  being  no  other  practicable  or  feas- 
ible road  out  other  than  that  proposed,  a 
reasonable  necessity  existed  therefor.  The 
case  of  State  ex  rel.  Carlson  v.  Superior 
Court,  supra,  relied  on  by  the  relators,  la 
easily  distinguishable.  In  that  case  the  con- 
demnation of  a  private  road  of  necessity 
was  sought  by  one  who  had  a  way  out  over 
other  premises  which  was  capable  of  being 
made  usable  at  an  exi)ense  which  was  within 
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reasonable  bounds.  It  was  there  held  that 
the  petitioner  had  not  maintained  the  burden 
of  proof,  that  a  reasonable  necessity  existed, 
and  that  be  had  gone  no  farther  than  to 
show  that  the  way  which  he  sought  to  con- 
demn was  more  practicable  than  the  way 
which  he  then  had,  and  this  was  not  suffi- 
cient to  establish  a  reasonable  necessity. 

In  the  present  case,  as  already  suggested, 
the  respondents  had  no  other  feasible  or 
practicable  way  out,  and  therefore  a  rea- 
sonable necessity  existed  for  making  the 
ccmdemnation. 

The  judgiKent  will  be  affirmed. 

PAHKER,  C.  J.,  and  MACKINTOSH, 
HOIiCOMB,  and  HOVEY,  JJ.,  concur. 


(U9  Wash.  587) 

BASSEN  at  nx.  v.  ANDREWS.     (No.  16869.) 

(Supreme  Court  of  Washington.    April  14, 
1922.) 

Appeal  and  error  ^=>IOII(l)— Findino  of  trial 
oourt  based  on  oonflloting  evldenco  upheld  on 
appeal. 

Where,  in  an  action  to  recover  the  amount 
of  a  note  which  plaintiff  alleged  had  been 
wrongfully  destroyed  by  defendant,  the  evi- 
dence was  conflicting  as  to  whether  defendant 
paid  the  note  at  the  time  he  destroyed  it,  held, 
that  the  evidence  ^d  not  preponderate  in  de- 
fendant's favor  so  as  to  warrant  disturbing  a 
finding  of  the  trial  court  in  favor  of  plaintitt'. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Action  by  Paul  Bassen  and  wife  against  S. 
J.  Andrews.  From  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

.Tay  C.  Allen  and  Allen  &  Griffith,  both  of 
Seattle  (E.  W.  Howell,  of  Seattle,  of  coun- 
sel), for  appellant 

Houser  &  Davis,  of  Benton,  for  respond- 
ents. 

FULLERTON,  J.  The  respondents  Bas- 
sen instituted  this  action  against  the  appel- 
lant, Andrews,  to  recover  a  money  judgment. 
In  their  complaint  they  alleged  that  on  June 
3, 1919,  they  sold  to  the  appellant  certain  de- 
scribed real  property  for  a  consideration  of 
|3,5(X) ;  that  $3,000  of  the  consideration  was 
paid  In  cash,  and  a  note  for  $500,  bearing  6 
per  cent,  interest,  due  in  one  year,  was  giv- 
en to  evidence  the  deferred  payment;  that 
on  the  due  date  of  the  note  it  wds  present- 
ed to  the  appellant  for  payment;  that  the 
appellant  then  stated  that  be  did  not  have 
the  cash  with  whicb  to  pay  the  note  and 
asked  that  the  time  of  payment  be  extended 
one  month;    that  tbe  extension  was  granted 
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on  the  condition  that  the  interest  then  due  be 
paid,  which  interest  was  paid  two  days  there- 
after, tbe  respondent  Paul  Bassen  executing 
a  receipt  acknowledging  the  payment;  that 
at  the  expiration  of  the  extension  period  tbe 
respondent  agraln  presented  the  note  for  pay- 
ment, at  which  time  the  appellant  stated  he 
would  pay  It  on  the  6th  of  the  month,  some 
three  days  later;  that  the  note  was  again 
presented  to  the  appellant  on  tbe  6th  day 
of  the  month  by  the  respondent  Paul  Bassen, 
when  the  aroellant,  under  the  pretense  of 
examining  it,  took  it  from  the  respondent's 
hands  and  destroyed  it,  refusing  then  and 
thereafter  to  pay  the  note  or  the  amount 
thereof.  The  prayer  was  for  the  amount  of 
tbe  note  with  interest. 

Answering  the  complaint  the  appellant  ad- 
mitted the  purchase  of  the  property,  but  de- 
nied each  and  every  other  allegation  con- 
tained in  tbe  complaint 

The  cause  was  tried  by  the  court  sitting 
without  a  jury  and  resulted  In  a  judgment 
In  favor  of  the  respondents. 

The  contention  in  this  court  Is  that  the 
evidence  preponderates  against  the  conclu- 
sion of  the  trial  court,  but  after  a  careful 
examination  of  the  evidence  we  do  not  feel 
warranted  in  disturbing  Its  findings,  The 
respondents'  case  rests  largely,  it  is  true,  on 
the  testimony  of  Paul  Bassen,  but  bis  con- 
duct and  his  testimony  has  been  consistent 
throughout  As  much  cannot  be  said  of  the 
appellant  In  his  answer  be  denied  even  the 
making  of  the  note,  while  in  his  testimony 
he  admitted  the  making,  the  extension  of 
time  of  payment,  tbe  payment  of  interest, 
and  the  destruction  of  the  note,  testifying 
that  he  paid  the  principal  of  the  note  at  the 
time  of  its  last  presentation,  and  that  the 
difficulty  between  himself  and  Bassen  arose 
over  tbe  fact  that  he  refused  to  pay  interest 
on  the  principal  sum  for  the  time  of  the  ex- 
tension. Pleadings  are,  of  course,  prepared 
by  counsel,  and  are  necessarily  couched  in 
counsel's  language  rather  than  in  the  lan- 
guage of  tbe  client  But  the  pleadings  usu- 
ally reflect  the  claims  of  the  client,  and  If 
in  this  instance  the  appellant  had  stated 
truly  to  his  counsel  tlie  nature  of  his  de- 
fense, it  is  hard  to  believe  there  would 
have  been  such  a  radical  difference  between 
his  pleadings  and  bis  proofs;  it  carries  the 
inference  that  there  has  been  a  change  of 
front.  The  circumstances  occurring  at  the 
time  of  the  last  presentation  of  tbe  note  al- 
so support  the  respondent  rather  than  the 
appellant  After  the  destruction  of  tbe  note, 
the  respondent  went  out  and  brought  in  a 
police  officer,  and  In  the  officer's  presence  ac- 
cused the  appellant  of  destroying  the  note 
without  paying  it  The  appellant  again  as- 
serted that  he  had  paid  tho  note,  and  pro- 
duced to  the  officer  the  receipt  showing  the 
payment  of  the  interest  a  month  before  as 
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proof  of  the  payment.  The  officer  would  not 
say  that  the  appellant  directly  stated  that 
he  had  paid  the  principal  of  the  note  at  the 
time  of  the  Interest  payment,  but  testified 
that  such  was  the  impression  he  gathered 
from  the  appellant's  statement  and  conduct. 
On  the  other  side  there  is  nothing  hut  the 
naked  testimony  of  the  appellant  to  support 
bis  daims. 

The  trial  court  had  the  superior  adran- 
tage  to  judge  of  the  truthfulness  of  the  tes- 
timony of  the  witnesses,  and,  in  instances 
of  this  sort,  we  feel  that  such  an  advantage 
ought  to  be  controlling. 

The  Judgment  Is  affirmed. 

PARKER,  O.  J.,  and  MITOHELI^  TOLr 
MAN,  and  BRIDGES,  JJ.,  concur. 


03S  Wash.  619) 
MUCKLE   V.    HOFFMAN.      (No.    16885.) 

(Supreme  0>urt  of  Washington.    April  11, 
1922.) 

Frauds,  itatute  of  «=»  1 38  (4)— Purchaser  uniier 
oral  oontraot  held  entitled  to  recover  value 
of  labor  performed  on  land  on  seller's  re- 
fusal to  perform. 

Where  an  oral  contract  was  entered  into 
for  the  sale  of  land,  and  purchaser  relied  there- 
upon, went  into  poBBession,  and  did  work  by 
plowing  and  weeding  and  preparing  the  land 
for  seeding,  and  seller  refused  to  perform  or 
execute  the  written  contract  contemplated,  the 
statute  did  not  prevent  recovery  of  the  value  of 
the  work  done  upon  the  land. 

Department  2. 

Appeal  from  Superior  Cionrt,  Franklin 
C!o\mty;   John  Truax,  Judge. 

Action  by  W.  G.  Muckle  against  Louis 
Hoffman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afilrmed. 

Chas.  W.  Johnson,  of  Pasco,  for  appellant 

MACKINTOSH,  J.  A  reading  of  the  tes- 
timony in  this  case  shows  that  the  evidence 
preponderates  in  favor  of  the  following  find- 
ings of  fact  made  by  the  trial  Judge: 

"That  in  the  summer  of  1919  the  plaintiff  and 
defendant  made  and  entered  into  an  oral  agree- 
ment whereby  the  defendant  agreed  to  sell  to 
the  plaintiff  for  $1,000  a  quarter  section  of 
wheat  land  in  Franklin  county,  Wash.  That  no 
written  contract  was  made  by  the  said  parties, 
but  that  the  said  parties  agreed  that  they  would, 
at  some  later  date,  go  to  the  town  of  Connell, 
and  have  a  written  contract  prepared,  and 
would  sign  the  same,  and  that  under  the  said 
contract  the  plaintiff  would  agree  to  pay  and 
would  pay  to  the  defendant  the  sum  of  $500 
on  the  1st  day  of  October,  1919,  and  the  remain- 
ing sum  of  $•'500  at  a  later  date.  That  before 
the  1st  day  of  October,  1919,  the  plaintiff  asked 
of  the  defendant  and  was  granted  by  the  defend- 


ant an  additioaal  time  until  the  let  of  Decem- 
ber, 1919,  for  the  making  of  the  first  payment. 

"That  the  plaintiff  relied  upon  the  said  oral 
agreement  and  went  into  possession  of  the  said 
premises  and  did  work  thereon  in  the  summer 
of  1919,  by  plowing  and  weeding  the  same  and 
preparing  the  same  to  be  seeded  to  wheat, 
which  said  seeding  was  to  be  done  in  the  spring 
of  1920.  That  the  doing  of  said  work  by  the 
plaintiff  was  with  the  knowledge  and  express 
consent  and  approval  of  the  defendant.    *    *    • 

"That  after  the  said  labor  and  services  bad 
been  performed  by  the  plaintiff  the  defendant 
refused  to  execute  or  deliver  to  the  plaintiff  the 
contract  for  the  sale  of  the  said  premises,  and 
refused  at  all  times  to  pay  the  plaintiff  for  the 
said  labor  and  services,  and  still  refuses  so 
to  do.    •    •     • 

"That  the  defendant  received  the  benefit  of 
the  labor  and  services  so  performed  by  the 
plaintiff  and  has  been  benefited  thereby. 
•    •    ••• 

Upon  these  findings  Judgment  for  $340 
was  entered  for  the  respondent,  from  which 
this  appeal  has  been  taken. 

It  has  been  the  contention  of  the  appellant 
throughout  the  progress  of  this  case  that 
the  respondent's  action  could  not  be  main- 
tained for  the  reason  that  the  oral  contract 
between  the  parties  fell  within  the  statute 
of  frauda  This  action  is  not  one  seeking  to 
enforce  the  oral  contract,  but  to  recover  the 
value  of  the  labor  which  the  respondent  per- 
formed under  the  contract  to  the  benefit  of 
the  appellant,  which  was  obtained  by  the 
appellant's  wrongful  act 

This  court.  In  Johnson  v.  Upper,  38  Wash. 
693,  80  Pac  801,  refused  to  allow  damages  for 
loss  of  profits  for  the  breach  of  an  oral  con- 
tract falling  within  the  statute  of  frauds, 
but  recognized  the  rule  that,  where  there 
has  been  a  part  performance  in  good  faith 
by  the  plaintiff  of  the  contract  entered  into, 
and  the  performance  was  made  In  reliance 
upon  the  contract  and  in  pursuit  df  it  and 
the  refusal  on  the  part  of  the  defendant 
would  result  in  fraud.  Injustice,  or  oppres- 
sion, that  an  action  for  the  value  of  the 
work  done  In  compliance  with  the  contract 
and  in  execution  of  it  could  be  maintained 
against  the  defendant,  upon  the  equitable 
doctrines  of  fraud  and  estoppel,  for  the  rea- 
son that — 

"the  defendant  is  really  'charged'  upon  the 
equities  resulting  from  the  acts  done  in  execu- 
tion of  the  contract,  and  not  (vrithin  the  mean- 
ing of  the  statute)  upon  the  contract  itselt." 

The  court  said  further  in  that  case : 

"If  appellant  had  sustained  any  damages  by 
reason  of  improvements,  or  money  expended, 
or  altered  condition  of  the  parties,  or  time 
spent  or  labor  performed,  such  damages,  no 
doubt  would  have  been  alleged" 

— the  court  in  effect  holding  that  had  there 
been  such  an  allegation  in  that  case  the  com- 
plaint would  have  stated  a  cause  of  action. 
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It  is  further  urged  by  the  appellant  that 
the  respondent  1b  not  entitled  to  recover  for 
the  reason  that  he  was  the  one  who  had  first 
breached  the  contract,  and  dtes  the  case 
of  Johnson  v.  Puget  Mill  C5o.,  28  Wash.  516, 
68  Pac.  867.  The  evidence  however,  does  not 
establish  this  fact,  but,  on  the  contrary,  es- 
tablishes that  the  initial  breach  was  by  the 
appellant 

For  the  reasons  stated,  the  Judgment  Is 
afiSrmed. 

PABKER,  O.  X,  and  MAIN  and  HOI<- 
COMB,  JJn  concur.    - 


(U9  Waeb.  £09) 

NOBLE  at  al.  v.  DIBBLE  et  al.    (No.  16770.) 

,  (Supreme    Conrt   of   Washingtmt.     April   1(^ 
1922.) 

1.  Phytlelaas  and  surgeons  «s»2— Act  requiring 
examination  and  lioentlng  of  dentist*  held 
constitutional. 

Bern.  Code  1915,  {  8412  et  acq.,  with  re- 
spect to  the  examination  and  licensing  of  den- 
tists is  constitntionall 

2.  Courts  i8=>97(l)— State  Supreme  Court  not 
bound  by  decisions  of  any  federal  court  ex- 
cept United  States  Supreme  Court. 

The  highest  court  of  a  state  Is  not  bound 
by  the  decisions  of  any  federal  court  except  the 
Supreme  Court  of  the  United  States. 

Deiuirtment  1. 

Appeal  from  Superior  Court,  Thurston 
County;  D.  F.  Wrl^t,  Judge. 

Action  by  Leon  Noble  and  others  to  enjoin 
Fred  J.  Dibble  and  others,  State  Director  of 
Licenses  and  members  of  the  Dental  Elzam- 
ining  Board,  from  making  examinations  and 
issuing  certificates  and  to  enjoin  the  State 
Auditor  from  issuing,  and  the  State  Treas- 
urer from  paying,  warrants  to  the  examining 
committee.  From  a  judgment  dismissing  the 
action,  plaintiffs  ajqpeaL    Affirmed. 

J.  W.  A.  Nichols  and  Browder  Brown,  both 
of  Tacoma,  for  appellants. 

Lindsay  L.  Thompson,  of  Olymirfa,  for  re- 
spondents. 

PER  CURIAM.  The  purpose  of  this  action 
Is  to  enjoin  the  state  director  of  licenses  and 
the  dental  examining  board  from  making  ex- 
aminations for  the  purpose  of  permitting  per- 
sons to  practice  dentistry  in  this  state,  and 
to  prohibit  them  from  Issuing  any  certificates 
■nthorlzing  such  practice,  and  to  enjoin  the 
Btate  auditor  from  issuing  warrants  to  the 
examining  committee  in  payment  for  their 
services,  and  the  state  treasurer  from  paying 
any  such  warrants.  The  complaint  alleges 
that  the  plaintiffs  are  practicing  dentists  and 
are  taxpayers  in  the  state  of  Washington. 
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Hiey  allege  that  the  director  of  licenses  and 
the  dental  examining  board  are  proceeding 
from  time  to  time  to  make  examinations  and 
issue  certificates  authorizing  persons  to  prac- 
tice the  profession  of  dentistry  in  this  state, 
and  that  in  so  doing  they  are  acting  without 
any  warrant  of  law  and  in  violation  of  the 
rights  and  privileges  of  the  plaintiffs.  A  de- 
murrer to  the  complaint  on  the  various  statu- 
tory grounds  was  sustained.  The  plaintiffs 
refused  to  further  plead,  and  Judgment  was 
entered  dismissing  the  action,  from  which 
Judgment  this  appeal  is  taken. 

In  this  court  appellants  seem  to  contend 
that  the  action  of  the  lower  court  was  wrong 
because:  First,  section  8412  et  seq.  of  Rem. 
Code,  being  the  statute  with-  reference  to  the 
practice  of  detotistry,  is  unconstitutional; 
and,  second,  that  the  federal  District  Court 
sitting  in  tills  state  has  held  the  act  to  be  un- 
constitutional, and  such  decision  is  binding 
upon  this  court.  The  respondents  contend 
that  the  appellants  are  not  entitled  to  main- 
tain this  action.  We  will  not  decide  that 
question,  but  will  asnme,  for  the  purpose  of 
this  action,  that  they  may  maintain  It 

On  the  question  of  the  constitutionality  of 
the  dental  practice  act  the  appellants  give 
no  distinct  reason  for  their  contention,  but 
support  It  and  make  their  argument  through 
the  recent  case  of  Noble  v.  Douglas  (D.  C.) 
274  Fed.  672.  In  that  case  Judge  Cusbman, 
In  an  exhaustive  and  able  opinion,  concludes 
that  the  dentistry  act  of  this  state  is  uncon- 
stitutional. 

[1]  The  constitutionality  of  this  act  la  no 
longer  an  open  question  In  this  state.  In  the 
Matter  of  the  Petition  of  Thompson,  36 
Wash.  377,  78  Pac.  899,  2  Ann.  Gas.  149,  the 
validity  of  this  identical  act  was  first  raised, 
and  we  held  It  to  be  unconstitutional.  The 
same  question  has  been  before  us  in  a  num- 
ber of  other  cases,  In  all  of  which  the  consti- 
tutionality of  the  act  was  affirmed.  State  v. 
Brown,  87  Wash.  106,  79  Pac.  638;  State  v.' 
Sexton,  87  Wash.  110,  79  Pac.  634;  State  ex 
rel.  Thompson  v.  State  Board,  48  Wash.  291, 
93  Pac.  515;  State  v.  Thompson,  48  Wash. 
683,  94  Pac.  667;  State  v.  Llttooy,  52  Wash. 
87,  100  Pac.  170,  17  Ann.  Cas.  292;  Brown  v. 
State,  69  Wash.  195.  109  Pac.  802.  We  are 
now  willing  to  abide  by  the  result  of  those 
cases. 

[2]  The  appellants  argue  that  the  decision 
in  the  case  of  Noble  v.  Douglas,  supra,  by  the 
federal  District  Court  Is  binding  upon  this 
court,  and  that  we  must  foUow  it  regard- 
less of  our  previotis  decisions.  It  has  most 
generally  been  held  that  the  highest  court 
of  a  state  is  not  bound  by  the  decisions  of 
any  federal  court  except  the  Supreme  Court 
of  the  United  States.  Black  on  Judicial  Prec- 
edents, pp.  373,  374,  377;  Kenna  v.  Calumi.t, 
eta,  Co.,  206  111.  App.  17;  Wells  v.  Western 
Union  Tel.  Co.,  144  Iowa,  605, 123  N.  W.  371, 
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■24  L.  R.  A.  (N.  S.)  1045,  138  Am.  St  Rep. 
317;    State  v.   Intoxicating  Liquors,  95  Me. 
140,  49  Atl.  670. 
The  JudsuicDt  Is  afflrmed. 


(U9  Wash.  680) 

SMITH  V.  CRAWFORD  ttt  al.     (No.  16839.) 

(Supreme  Court  of  WashingtOD.     AprU  IS, 
1922.) 

Mortgages  €=>37(2)— Parol  evidence  admissi- 
ble to  show  absolute  deed  a  mortgage  where 
contemporaneous   written   agreement   Is   In- 
complete. 
Parol  evidence  is  admissible  to  show  that  a 
deed  absolute  in  form  was  intended  merely  as 
security  for  a  debt,  although  a  collateral  writ- 
ten agreement  was  executed  in  writing  as  a 
part  of  the  transaction,  where  this  agreement 
was  incomplete  in  itseU. 

Department  1. 

Appeal  from  Superior  Ck>urt,  Tharstoa 
County;  John  M.  Wilson,  Judge. 

Action  by  Kate  L.  (Young)  Smith  against 
B\  G.  Crawford  and  his  wife  and  C.  E.  Howey 
to  recover  possession  of  land.  From  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Vance  ft  Christenfion,  of  Olympia,  for  ap- 
pellants. 

Troy  &  Sturdevant,  of  Olympia,  for  re- 
spondent. 

FUIiLER'IK>N,  J.  The  appellant  F.  G. 
Crawford  and  the  respondent,  Kate  L.  Smith, 
are  brother  and  sister.  On  September  19, 
1917,  the  respondent  (then  Kate  L.  Young) 
was  the  owner  of  lots  1  and  2  of  block  4  in 
Wright's  Central  addition  to  the-  city  of 
Olympia.  At  tills  time  the  property  was  sub- 
ject to  a  mortgage  in  a  sum  something  less 
than  $2,000,  and  the  respondent  was  then  in- 
debted to  her  brother  in  another  considerable 
sum  for  money  loaned  her  by  him  and  for 
money  advanced  by  him  to  her  use.  The 
mortgagee  was  pressing  for  payment,  and 
the  respondent  appealed  to  her  brother  to 
protect  the  property  from  foreclosure.  This 
he  agreed  to  do.  The  respondent  thereupon 
conveyed  to  him  the  property,  with  other 
lands,  by  a  deed  in  form  absolute,  witli  cove- 
nants of  warranty,  and  at  the  same  time  and 
as  part  of  the  transaction  entered  Into  with 
him  the  following  separate  written  agree- 
ment: 

"This  agreement  made  and  entered  into  this 
19th  day  of  September,  1917,  by  and  between 
Kate  L.  Young,  of  Olympia,  county  of  Thurston, 
state  of  Washington,  and  F.  G.  Crawford,  of 
Menle,  county  of  Pacific,  state  of  Washington, 
party  of  the  second  part,  witnesseth: 

"That  the  party  of  the  second  part  agrees 


with  the  party   of   the   first  part  for  and   in 
consideration  of  the  following,  to  wit: 

"That  the  party  of  the  first  part,  Kate  L. 
Young,  makes  and  conveys  a  deed  to  the  party 
of  the  second  part,  P.  0.  Crawford,  the  follow- 
ing described  property: 

"All  of- that  part  of  the  Austin  E.  Young 
homestead  claim  belonging  to  estate  of  Theo- 
dore D.  Young,  deceased,  in  section  2  (two), 
tp.  (16)  sixteen  N.,  R.  3  W.  W.  M.  Also  the 
S.  %  of  the  N.  W.  %  and  N.  %  of  the  S.  W. 
%  of  Sec.  (19)  nineteen,  Tp.  seventeen  (17) 
N.,  R.  2  W.  W.  M.  Also  lots  one  (1)  and 
two  (2)  of  block  four  (4),  Wright's  Central 
addition  to  the  city  of  Olympia,  state  of  Wash- 
ington. Also  lots  one  (1)  to  eighteen  (18),  in- 
clusive, of  block  thirteen  (13)  of  Union  subdi- 
vision of  Ayer's  addition  to  the  city  of  Olympia 
as  shown  upon  the  plats  now  on  file  in  the  office 
of  the  auditor  of  Thurston  county,  state  of 
Washington. 

"The  said  F.  G.  Crawford  shall  upon  the  pay- 
ment by  the  said  Kate  L.  Young  oat  of  the  . 
sales  of  any  part  of  the  above-described  prop- 
erty made  by  either  of  the  above-named  par- 
ties, upon  the  indebtedness  of  said  Kate  li. 
Young,  or  the  estate  of  Theodore  D.  Young,  de- 
ceased, or  all  of  the  indebtedness  of  the  said 
Kate  L.  Young  and  the  estate  of  Theodore  D. 
Young  has  been  satisfied,  and  any  remainder 
of  the  above  property  or  proceeds  from  the 
soles  of  the  above  property  in  moneys  or  secu- 
rities remaining  above  the  indebtedness  of  the 
above  land  and  estate  shall  be  conveyed  and 
transferred  to  the  said  Kate  L.  Young  and  her 
heir  and  assign,  any  time  on  or  before  the  ex- 
piration of  two  years  from  date  of  this  agree- 
ment" 

At  the  time  of  the  execution  of  the  Instru- 
ments the  respondent  was  personally  resid- 
ing on  the  property.  Later  on  she  took  up 
her  residence  elsewhere,  continuing,  however, 
to  exercise  dominion  and  control  over  the 
property  by  leasing  it  to  tenants,  and  collect- 
ing the  rentals  derived  therefrom.  She  did 
not  repay  to  her  brother  the  amount  ad- 
vanced by  bim  to  take  up  the  mortgage  men- 
tioned, nor  did  she  pay  the  other  indebted- 
ness which  she  owed  him.  At  the  expira- 
tion of  the  two-year  period  mentioned  in  the 
separate  agreement,  the  appellant  contracted 
to  sell  the  property  to  his  coappellant  Howey, 
and  finding  the  property  temporarily  vacant 
put  him  in  possession  thereof. 

The  respondent  thereupon  instituted  the 
present  action  to  recover  possession  of  the 
proiierty.  The  pleadings  were  so  framed  as 
to  put  the  title  of  the  property  in  issue.  The 
cause  was  tried  to  the  court  sitting  without 
a  Jury.  The  court,  among  other  findings, 
found:  . 

"That  it  was  agreed  between  the  parties  that 
the  deed  of  the  premises  involved  in  this  ac- 
tion to  the  said  defendant  F.  O.  Crawford  was 
one  for  security  of  an  indebtedness  from  the 
plaintiff  to  the  said  defendant  and  was  intended 
as  a  mortgage  only,  and  the  court,  finding  such 
to  be  the  case  from  the  written  agreement  for 
defeasance  set  forth  herein,  together  with  the 
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other  testimony  submitted  and  received  by  the 
court,  therefore  finds  that  such  deed  was  a 
mortgage,  and  not  a  deed,  and  that  no  action 
baa  been  commenced  to  foreclose  the  same." 

From  the  facts  found  the  court  conclnded 
that  the  respondent  was  entitled  to  recover 
the  property  and  entered  a  judgment  accord- 
ingly. 

The  appellant  took  no  exceptions  to  the 
findings  of  fact,  in  effect  conceding  that,  if 
the  evidence  on  which  they  are  based  is 
proi)erIy  in  the  record,  there  is  not  a  pre- 
ponderance of  evidence  against  the  findings. 
Ills  counsel  argue,  however,  that  the  court 
in  the  admission  of  evidence  violated  the 
parol  evidence  rule.  They  concede  that  in 
this  jurisdiction  parol  evidence  Is  admissible 
to  show  that  a  deed  absolute  in  form  was 
intended  only  as  security  for  a  debt,  and  thus 
in  effect  a  mortgage,  but  they  contend  that 
the  rule  is  Inapplicable  to  a  deed  the  purpose 
and  Intent  of  which  is  expressed  and  de- 
fined in  a  collateral  writing  executed  at  the 
time  of  the  execution  of  the  deed  and  as  a 
part  of  the  transaction.  The  argument  is 
forceful,  and,  were  the  collateral  agreement 
in  this  Instance  complete  in  itself,  it  might 
be  difficult  to  find  a  satisfactory  reason  for 
an  opposing  conclusion.  But  this  writing  Is 
not  complete  In  Itself;  its  most  glaring  de- 
fect being  that,  while  It  provides  for  sales 
of  the  deeded  property  by  elthter  of  the  par- 
ties thereto  and  for  the  application  of  the 
proceeds  of  the  sales  to  the  Indebtedness  of 
the  respondent.  It  makes  no  provision  for  a 
disposition  of  the  property  In  the  case  (the 
actual  happening  here)  that  neither  of  the 
parties  make  sales  thereof.  The  writing 
being  thus  Incomplete,  neither  party  was 
estopped  by  the  parol  rule  from  showing 
the  true  nature  of  the  transaction. 

The  judgmmt  Is  affirmed. 

PARKER,  0.  J.,  and  MITCHEUU  'fOIr- 
MAN,  and  BRIDGES,  JJ.,  concur. 


(tl»  Wasb.  tan 

STATE    ex    ret.    ANDERSEN    «t   al.    v.   SU- 
PERIOR COURT  OF  LINCOLN  COUNTY 
0t  al.     (No.  16585.) 


(Supreme  Oonrt  of  Washington. 
1922.) 


April  5, 


I .  .Constitutional  law  <8=:>26  —  Legislative  act 
permitting  taking  water  for  domestic  purpos- 
es not  excluded  by  Constitution  authorizing 
taking  for  Irrigation,  mining  and  manufactur- 
ing. 
The  condemnation  of  water  for  domestic 
purposes  under  lisws  1917,  p.  448,  $  4,  is  not 
excluded  by  implication  by  the  use  of  the  words 
"irrigation,    mining,    and    manafactaring"    in 
Const,  art.  21,  as  the  Legislature  is  not  re- 


stricted from  declaring  other  purposes  to  be 
also  public  in  their  nature. 

2.  Constitutional  law  iS=352— Legislature  not 
precluded  from  declaring  public  purpose  in 
use  of  water  by  Constitution,  making  aa- 
ture  of  use  a  Judicial  question. 

Notwithstanding  Const,  art.  1,  {  16,  provid- 
ing that  private  property  shall  not  be  taken 
for  private  use  except  for  private  ways  of  ne- 
c^sity,  and  whenever  an  attempt  is  made  to 
take  private  property  for  an  alleged  public  use 
the  question  whether  the  contemplated  use 
be  really  public  shall  be  a  judicial  question  and 
determined  as  such  without  regard  to  any  leg- 
islative assertion  that  the  use  is  public,  the 
Legislature  can  declare  in  the  first  instance 
that  the  purpose  is  a  public  use,  and  it  remains 
the  duty  of  the  court  to  disregard  such  asser- 
tion if  the  court  finds  it  to  be  unfotmded. 

3.  Eminent  domain  <S=328— Use  of  water  for 
domestic  purpose  a  public  purpose  when  foun- 
dation of  farming. 

The  use  of  water  for  domestic  purposes  is  a 
public  purpose  when  the  domestic  purpose  de- 
sired is  the  foundation  of  an  agricultural  enter- 
prise. 

4.  Eminent  domain  <S~345— Use  of  amali  quan- 
tity of  water  to  develop  farm  superior  to 
owner's  use  for  Irrigation  of  lest  than  acre. 

In  a  proceeding  to  condemn  a  portion  of 
a  supply  of  water  from  springs  located  on  lands 
of  another,  where  the  use  of  the  small  quantity 
of  water  sought  will  result  in  the  successful 
cultivation  of  a  whole  farm,  such  use  is  superi- 
or to  the  use  in  the  actual  irrigation  of  less 
than  an  acre  by  the  owners. 

5.  Emlneat  domain  ^=945— Though  waters  not 
subject  to  appropriation,  they  may  ba  con- 
demned. 

Although  waters  might  not  be  subject  to 
appropriation,  they  may  still  be  subject  to  con- 
demnation. 

Parker,  C.  J.,  and  Fullerton,  Tolman,  and 
Bridges,  JJ.,  dissenting. 

En  Banc. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  Andrew  Andersen  and  others, 
against  the  Superior  Court  of  Lincoln  (boun- 
ty and  Joseph  Sessions,  judge  thereof,  to  re- 
view action  of  the  court  in  an  eminent  do- 
main proceeding.    Affirmed. 

C.  M.  N.  Love,  of  Wilbur,  (or  petitioners. 

Lindsay  L.  Thompson,  Atty.  Gen.,  and  Fred 
J.  Cunningham,  Asst.  -  Atty.  Gen.,  amici 
curiiB. 

Louis  A.  Dyar,  of  Wilbur,  for  respondents. 

E0VE7,  J.  Certiorari  to  review  an  order 
of  necessity  made  in  an  eminent  domain  pro- 
ceeding wherein  A.  S.  Campbell  seeks  to 
condemn  a  portion  of  the  supply  of  water 
from  springs  located  upon  land  now  belong- 
ing to  the  petitioners  together  with  the  right 
of  way  for  a  pipe  line  for  the  carrying  of 
such  water.  The  use  of  the  water  alleged  is 
for  household,  stock,  and  Irrigation  purposes. 


4=sFor  other  cases  see  same  topic  and  KBt-MVUBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1052 


a05  PAGETIO  RBPORTEB 


(Wash. 


Tb»  land  Is  sitnaU  lA  Llnctdn  county, 
Wash.,  in  the  semiarid  portion  of  this  state, 
the  land  of  petitioners  having  upon  it  springs 
which  are  not  the  source  of  any  stream  sup- 
ply and  of  which  no  use  has  heretofore  been 
made  except  by  plaintiff  in  this  actl(«.  The 
lands  of  tlie  plaintiff  do  not  have  upon  them 
any  supply  of  water,  but  the  plaintiff  has 
successfully  farmed  a  considerable  area  by 
dry  farming,  and  for  30  years  has  obtained 
his  8UK>ly  of  water  for  domestic  and  stock 
purposes  through  a  pipe  line  to  a  portion  of 
the  springs  upon  the  lands  of  the  petitioners 
through  which  he  has  been  using  from  three 
to  four  gallons  a  minute.  This  right  has 
heretofore  been  exercised  by  virtue  of  a  lease 
made  by  a  former  owner  of  the  premises 
with  Campbell,  but  the  lease  has  now  ex- 
pired, and  the  petitioner  has  refused  to  re- 
new the  privilege.  It  also  appears  that  the 
overflow  of  this  supply  is  used  by  Campbell 
in  irrigating  a  -  small  orchard.  It  Is  also 
established  by  the  evidence  that  this  supply 
of  water  U  the  only  one  available  for  this 
enterprise,  and  that  without  it  the  plaintiff 
will  have  to  abandon  his  property,  as  he  can 
no  longer  live  there.  The  petitioners  in  this 
proceeding  and  their  predecessors  have  never 
made  any  use  qt  this  water,  but  petitioners 
now  asBMrt  they  propose  to  use  it  for  irriga- 
tion. 

The  case  is  one  of  first  impression  before 
tills  court,  and  the  Attorney  General  has 
tiled  a  brief  amicus  cnriie  on  behalf  of  the 
state. 

The  petitioners  make  three  contoitions: 
(1)  Tliat  section  4  of  chapter  117  <tf  the  Laws 
of  1917  is  unconatltuttonal;  (2)  that  the  use 
sought  .to  be  obtained  is  not  a  public  use; 
(3)  that  title  to  the  land  upon  which  the 
springs  are  situated  was  initiated  by  the  pred- 
ecessors In  Interest  of  the  petitioners  prior 
to  the  admission  of  the  state  of  Washington 
into  the  Union,  and  that  therefore  the  rights 
of  petitioners  In  the  property  are  superior  to 
the  provisions  of  the  Constitution. 

The  first  and  second  contentions  naturally 
subject  themselves  to  a  common  discussion. 
The  law  under  which  this  action  is  brought 
contains  the  following,  being  section  4,  Laws 
1917,  PL  448: 

"The  beneficial  ose  of  water  ia  hereby  de- 
clared to  be  a  public  use,  and  any  person  may 
exercise  the  right  of  eminent  domain  to  ac- 
quire any  property  or  rights  now  or  hereafter 
existing  when  found  necessary  for  the  storage 
of  water  for,  or  the  application  of  water  to,  any 
beneficial  use,  including  the  right  to  enlarge  ex- 
isting structures  employed  for  the  public  pur- 
poses mentioned  in  tliis  act  and  use  the  same 
in  common  with  the  former  owner,  and  indad- 
ing  the  right  and  power  to  condemn  an  inferior 
use  of  water  for  a  superior  use.  In  condemna- 
tion proceedings  the  court  shall  determine  what 
use  will  be  for  the  greatest  public  benefit,  and 
that  use  shall  be  deemed  a  superior  one:  Pro- 
vided, that  no  property  right  in  water  or  the 
OS*  of  water  shall  be  acquired  hereunder  by 


condemnation  for  irrigation  purposes,  which 
shall  deprive  any  person  of  such  quantity  of 
water  as  may  be  reasonably  necessary  for  the 
irrigation  of  his  land  then  under  irrigation  to 
the  full  extent  of  the  soil,  by  the  most  economi- 
cal method  of  artificial  irrigation  applicable 
to  such  land  according  to  the  usual  methods  of 
artificial  irrigation  employed  in  the  vionity 
where  such  land  is  situated.  In  any  case,  the 
court  shall  determine  what  is  the  most  economi- 
cal method  of  irrigation.  Such  -property  or 
rights  shall  be  acquired  in  the  manner  provid- 
ed by  law  for  the  taking  of  private  property 
for  public  use  by  private  corporations.** 

The  relevant  provisions  of  our  Omstltution 
are: 

Article  21.  "The  use  of  the  waters  of  this 
state  for  irrigation,  mining,  and  manufacturing 
purposes  shall  be  deemed  a  public  use." 

Section  16  of  artide  1.  "Private  property 
shall  not  be  taken  for  private  use,  except  for 
private  ways  of  necessity.  •  •  •  Whenever 
an  attempt  is  made  to  take  private  property  for 
a  use  alleged  to  be  public,  the  question  whether 
the  contemplated  use  be  really  public  shall  be  a 
judidal  question,  and  determined  as  such,  with- 
out regard  to  any  legislative  assertion  tliat  the 
ose  is  public." 

[1]  It  is  contended  by  the  petitioners  that. 
Inasmuch  as  the  primary  use  intended  in 
this  action  is  for  domestic  purposes,  the  same 
is  excluded  by  implication  by  the  use  of  the 
words  "Irrigation,  mining  and  manufactur- 
ing." This  argument  overlooks  the  fact  tliat 
the  state  has  sovereign  powers  except  wh^re 
restricted  by  the  terms  of  the  constitution. 
State  ex  reL  Mountain  Timber  Co.  t.  Su- 
perior Court,  77  Wash.  685,  137  Pac.  994. 
The  declaration  used  unquestionably  malcea 
those  purposes  public  purposes,  but  it  does 
not  preclude  the  state,  through  its  Legisla- 
ture, from  declaring  other  purposes  to  l>e 
ahso  public  In  their  nature,  subject,  of  course, 
to  the  duty  of  the  court  to  pass  upon  the 
question  independently  of  such  declaration. 

[2]  It  is  also  contended  that  the  provision 
that  the  question  of  its  being  a  public  pur- 
pose shall  be  a  Judicial  question  precludes 
the  Legislature  from  so  declaring.  We  do 
not  so  construe  the  section.  The  Legislature 
can  declare  in  the  first  instance  that  the  pur- 
pose is  a  public  one,  and  it  remains  the  dut7 
of  the  court  to  disregard  such  assertion  U 
the  court  finds  It  to  be  unfounded. 

[3]  It  is  true  that  this  proceeding  cannot 
be  upheld  unless  the  puri)ose  sought  can  be 
said  to  be  a  public  purpose,  and,  in  consider- 
ing this  question,  we  have  to  review  a  num- 
ber of  decisions  from  tills  court.  In  Healy 
Lumber  Co.  ▼.  Morris,  33  Wasli.  ^0,  74  Pac. 
(S81,  63  L.  R.  A.  820,  99  Am.  St.  Uep.  964, 
State  ex  reL  Tacoma  I.  Go.  t.  White  River 
P.  Co.,  39  Wash.  648,  82  Pac  160,  2  L.  B.  A. 
(i(.  S.)  842,  4  Ann.  Gas.  987,  and  SUte  ex 
rel.  Harris  v.  Superior  Court,  42  Wash.  660, 
85  Pac.  666,  6  L.  R.  A.  (N.  0.)  672,  7  Ann. 
Cas.  74S,  we  held  that  Incidental  benefits  to 
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be  derived  by  the  public  from  the  establish- 
ment of  a  private  enterprise  could  not  be 
considered  as  snffldent  to  make  the  Intended 
use  a  public  one.  These  were  not  cases,  how- 
ever, where  the  thing  desired  could  not  be 
obtained  elsewhere.  In  the  arid  and  semi- 
arid  portions  of  this  state  water  is  life  Itself. 
The  supplies  are  limited  and  generally  can- 
not be  duplicated.  This  court  recognized  the 
distinction  in  the  case  of  State  ex  rel. 
Tacoma  I.  Co.  v.  Wliite  B.  P.  Co.,  supra, 
where  Judge  Rudkin  says: 

"There  is,  however,  a  vast  difference  between 
the  use  of  water  for  manufacturing  and  for  ir- 
rigation. In  the  latter  case  there  ia  no  choice 
of  means  or  location.  The  necessity  is  an  abso- 
lute one,  if  the  land  ia  to  be  reclaimed  at  all." 

The  court  there  makes  .use  of  the  term 
"irrigation,"  but  the  same  reasoning  applies 
to  the  use  of  water  for  domestic  purposes 
when  the  domestic  purpose  desired  is  the 
foundation  of  an  agricultural  enterprise. 

This  court  in  State  ex  reL  Ualbraith  v. 
Superior  Court,  69  Wash.  621,  on  pages  627 
and  631,  110  Pac.  429,  on  pages  431  and 
433  (140  Am.  St  Rep.  893),  has  pointed  out 
the  importance  to  the  state  of  agricultural 
enterprises  and  the  essential  nature  of  water 
in  their  development  in  the  arid  portions 
of  the  state;  and  as  is  also  shown  on 
page  631  of  59  Wash.,  on  page  433  of  110  Pac. 
(140  Am.  St  Rep.  883),  the  fact  that  the 
enterprise  involved  the  holdings  of  only  one 
man  does  not  make  it  any  the  less  an  en- 
terprise of  benefit  to  the  public. 

Contention  Is  made  that  condemnation  in 
this  case  would  Justify  taking  a  well  from 
one  man  and  giving  it  to  another,  but  we 
do  not  think  tills  follows.  The  water  sup- 
ply in  this  case  is  not  created  by  artificial 
means ;  it  is  a  natural  one,  greatly  In  excess 
of  the  needs  of  its  present  owner,  and  one 
of  which  no  use  has  ever  been  made  by  the 
owners  of  the  land  where  it  is  situated,  and 
the  supply  is  of  such  permanence  and  quan- 
tity when  so  used  as  to  meet  what  is  a  public 
use  in  the  section  of  our  state  where  it  is 
situated. 

[4]  It  appears  from  the  testimony  that  no 
use  of  this  water  has  been  heretofore  made 
by  its  owners,  so  the  court  is  free  to  pass 
upon  the  question  of  superior  use  without 
consideration  of  the  exception  in  favor  of  a 
present  use  by  the  owner  for  irrigation. 
When  we  consider  the  question  of  superior 
use  we  think  that  there  can  be  no  question 
but  that  the  use  of  this  small  quantity  of 
water  where  it  will  result  in  the  successful 
ctiltivation  of  a  whole  farm  is  superior  to 
Ite  use  in  the  actual  irrigation  of  an  area 
of  less  than  an  acre  which  is  all  It  could 
mean  to  its  present  owners. 

[S]  On  the  third  point  raised  it  seems  to 
us  that,  when  lands  of  the  United  States  be- 
come a  part  of  the  domain  of  this  state, 
they  are  subject  to  its  laws  unless  there  is 


some  reserved  right  or  privilege  and  none 
appears  in  this  case.  Granting  that  these 
waters  are  not  subject  to  appropriation,  they 
may  still  be  subject  to  condemnation.  State 
ex  rel.  Kettle  Falls,  etc.,  Co.  v.  Superior 
Court  46  Wash.  507,  90  Pac.  650. 
The  order  under  review  is  affirmed. 

HOLCOMB,  MITCHELL,  MAIN,  and 
MACKINTOSH,  JJ.,  concur. 

PARKER,  C.  J.  (dissenting).  As  I  read 
the  record  in  this  case,  it  means  that  Camp- 
bell seeks  to  acquire  the  water  in  question 
primarily  for  household  and  stock-raising 
purposes.  It  may  be  that  he  anticipates  us- 
ing a  very  small  portion  of  the  water  for  Ir- 
rigation, but  It  seems  plain  that  he  is  not 
seeking  to  acquire  the  water,  and  would  not 
seek  to  acquire  it,  for  any  such  purpose,  ex- 
cept for  the  fact  that  he  needs  it  for  house- 
hold and  stock-raising  purposes.  If  this  were 
an  attempt  to  acquire  this  water,  by  virtue 
of  the  power  of  eminent  domain,  for  irriga- 
tion purposes,  I  would  have  no  difficulty  in 
concurring  in  the  foregoing  opinion  and  rest- 
ing my  concurrence  upon  the  provision  of 
article  21  of  our  Constitution,  providing  that 
"the  use  of  the  waters  of  this  state  for  ir- 
rigation *  *  •  shall  be  deemed  a  public 
use."  Since  the  use  of  water  for  irrigation 
is  thus  by  express  constitutional  provision 
made  a  public  use,  the  question  of  that  use 
of  water  being  a  public  use  is  excepted  from 
the  judicial  question  of  public  use.  But  we 
have  in  this  case,  as  I  view  it,  only  the  ques- 
tion of  whether  the  use  of  water  for  house- 
hold and  stock-raising  purposes,  by  a  private 
individual  who  will  have  no  public  service 
obligations  with  reference  thereto,  is  a  public 
or  private  use.  I  cannot  escape  the  con- 
clusion that  it  is  purely  a  private  use,  since 
it  is  not  one  of  those  uses  expressly  declared 
by  our  Constitution  to  be  a  public  use.  1 
think  no  decision  can  be  found  holding  such 
a  use  to  be  a  public  use,  in  the  absence  of 
statute  on  the  subject;  and  our  Legislature 
does  not  have  the  power  to  enuct  any  stat- 
ute taking  from  the  courts  the  question  of 
public  use,  as  is  plainly  shown  by  the  con- 
cluding sentence  of  section  16,  art  1,  of 
our  Constitution,  quoted  in  the  foregoing 
opinion.  As  to  the  attempt  of  Campbell  to 
acquire  a  right  of  way  for  a  pipe  line  to 
carry  the  water  which  be  seeks  to  acquire, 
I  would  concede  that,  were  he  now  the  owner 
of  the  water  be  seeks  to  acquire,  or  had  he 
the  power  to  acquire  the  water  by  virtue  of 
the  power  of  eminent  domain,  he  would  then 
probably  have  also  the  right  to  so  acquire 
a  right  of  way  for  the  carrying  of  water  to 
his  place,  upon  the  theory  that  such  a  right 
of  way  would  then  become  a  "private  way 
of  necessity."  But,  .since  he  does  not  possess 
the  water,  and  in  my  Judgment  does  not 
possess  the  right  to  acquire  the  water  by 
virtue  of  tbe  power  of  eminent  domain,  there 
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Is  no  necessity  for  acquiring  the  rl^t  ot  way 
to  carry  it  to  his  place.  For  these  briefly 
expressed  reasons  I  dissent  from  the  condn- 
slon  reached  by  my  brethren  in  the  majority 
opinion. 

FULLBRTON.  TOLMAN,  and  BBIDOEiJ, 
JJ.,  concur. 


(US  Wash.  667) 
STATE  V.  DANIELS  et  al.     (No.  16838.) 

(Supreme  Coiut  of  Washington.    April  IS. 
1922.) 

1.  Homicide  €=>I8( I)— Tailing  automobile  with 
intent  to  steal  It  "larceny"  within  statute^ 
maidns  liilling  In  perpetration  "first  degree 
murder." 

Laws  1919,  p.  131,  g  1,  making  it  a  felony 
to  drive  away  an  automobile  without  the  con- 
sent of  the  owner,  even  though  without  intent 
to  steal,  does  not  prevent  the  taking  of  an  auto- 
mobile with  an  intent  to  steal  it  from  being  lar- 
ceny under  Bem.  Code  1915,  {  2601,  so  that  a 
killing  in  the  perpetration  of  the  stealing  of  an 
automobile  is  first  degree  murder  under  section 
2392,  making  homicide  without  design  by  a  per- 
son engaged  in  commission  of  larceny  first  de- 
gree murder. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fust  and  Second  Series,  Larceny: 
Murder  in  First  Degree.] 

2.  Homicide  ^=3268— Evidence  held  not  to  show 
as  a  matter  of  law  larceny  was  completed  be- 
fore iciiiino. 

Evidence  that  defendant  and  their  com- 
panion took  an  automobile  belonging  to  anoth- 
er, and  drove  it  away  some  distance  one  eve- 
ning, and  next  morning  returned  to  drive  it  still 
further,  held  not  to  show  as  matter  of  law  that 
the  larceny  was  completed  the  first  evening, 
so  that  it  was  proper  to  submit  to  the  jury 
whether  the  killing  of  an  othcer  by  defendants' 
companion  when  they  returned  for  the  automo- 
bile in  the  morning  was  committed  before  the 
act  of  larceny  was  completed. 

3.  Homicide  ®s>i8( I)— Larceny  continues  dur- 
ing possession  so  as  to  make  kiiilBg  In  per- 
petration first  degree  murder. 

The  crime  of  larceny  is  a  continuing  one 
daring  the  possession  of  the  property,  so  that 
a  killing  by  automobile  thieves  committed  the 
morning  after  the  theft,  and  whUe  they  were  in 
possession  of  the  stolen  property,  was  commit- 
ted in  perpetration  of  the  larceny. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Walter  M.  French,  Judge. 

Ward  Daniels,  C.  A.  Brown,  and  Louis 
Madsen  were  convicted  of  murder  in  the 
first  degree,  and  they  appeal.    Affirmed. 

John  F.  Dore  and  Carl  B.  Croson,  both  of 
Seattle,  for  appellants. 

Malcolm  Douglas,  John  D.  Carmody,  and 
B.  I.  Jones,  all  of  Seattle,  for  the  State. 


BBID6BS,  J.  The  Information  in  this 
case  charged  the  defendants  with  murder 
in  the  first  degree  committed  while  they  were 
unlawfully  and  feloniously  engaged  in  the 
commission  of  the  larceny  of  a  certain  auto- 
mobile. Tbey  have  appealed  from  a  Judg- 
ment of  sentence  entered  on  the  verdict  of 
guilty. 

The  facts  controlling  the  questions  present- 
ed on  the  appeal  are  as  follows:  About  10 
o'clock  p.  m.  of  January  13,  1921,  the  appel- 
lants, with  another,  stole  a  Cadillac  auto- 
mobile belonging  to  a  Mrs.  Sullivan,  and 
which  automobile  was  at  the  time  of  the 
theft  standing  in  front  of  her  residence  in 
the  city  of  Seattle.  The  automobile  was  at 
once  driven  to  Magnolia  Bluff  Boulevard, 
some  six  or  seven  miles  from  the  home  of 
Mrs.  Sullivan,  and  was  there  left  beside  the 
road.  The  appellants,  together  with  tbelr  as- 
sociate, then  came  into  the  city,  where  they 
spent  the  night  at  a  hotel.  The  next  morning 
they  went  to  the  place  they  had  left  the  auto- 
mobile for  the  purpose  of  getting  it  and  driv- 
ing it  away.  They  were  in  the  act  of  starting 
the  machine  when  certain  police  officers 
drove  up  and  accosted  them.  During  the 
altercation  the  associate  of  the  appellants 
shot  and  killed  one  of  the  ofllcers  and  was 
himself  killed. 

Section  2392,  Bern.  Code,  reads  as  follows: 

"The  killing  of  a  human  being,  unless  it  is 
excusable  or  justifiable,  is  murder  in  the  first 
degree  when  committed  either  •  •  •  3. 
Without  design  to  effect  death,' by  a  person  en- 
gaged in  the  commission  of,  or  in  an  attempt 
to  commit,  or  in  withdrawing  from  the  scene 
of,  a  robbery,  rape,  burglary,  larceny  or  arson 
in  the  first  degree.    •    •    •  " 

[1]  The  first  contention  of  the  appellants 
is  that  the  court  erred  in  overruling  their 
demurrer  to  the  Information.  They  contend 
that  the  taking  of  the  automobile,  as  alleged 
in  the  information,  was  not  a  larceny  un- 
der our  statutes.  It  is  argued  that,  in  so 
far  as  automobiles  are  concerned,  chapter  &4, 
Laws  1919,  supersedes  section  2601,  Rem. 
Code.  The  last-named  section  reads  as  fol- 
lows: 

"Every  person  who,  with  Intent  to  deprive  or 
defraud  the  owner  thereof — (1)  shall  take,  lead, 
or  drive  away  the  property  of  another  •  •  • 
steals  such  property  and  shall  be  guilty  of 
larceny." 

Section  1,  c.  64,  Laws  1919,  reads  as  fol- 
lows: 

"Every  person  who  shall  without  the  permis- 
sion of  the  owner  or  person  entitled  to  the 
possession  thereof  intentionally  take  or  drive 
away  any  automobile  or  motor  vehicle  •  •  • 
shall  l>e  deemed  guilty  of  a  felony,  and  eveir 
person  voluntarily  riding  in  or  upon  said  auto- 
mobile or  motor  vehicle  with  knowledge  of  tbe 
fact  that  the  same  was  unlawfully  taken  shall 
be  equally   guilty   with   the   person   taking  or 
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driTing  said  automobUe  or  motor  vehide  and 
■ball  be  deemed  guil^  of  a  felony." 

These  two  statutes  concern  two  distinct 
crimes.  To  make  one  goUty  of  larceny  un- 
der section  2001  it  must  be  sltown  that  be 
took  the  property  with  Intent  to  depriye  or 
defraud  the  owner  thereof;  whereas  one 
may  be  guilty  of  the  other  offense  by  merely 
intentionally  taking  and  driving  away  the 
Teliide  without  permission  of  the  owner, 
the  idea  of  theft  not  being  necessarily  con- 
nected with  that  offense.  We  are  therefore 
of  the  opinion  that  the  demurrer  was  proper- 
ly overroled. 

[2]  The  appdlants  farther  argue  that  the 
testimony  conclusively  shows  that  at  the 
time  of  the  killing  the  larceny  had  been  com- 
pleted, and  that  they  were  not  then  engaged 
in  the  commission  of  that  offense,  as  charg- 
ed In  the  information.  Whether  the  crime  of 
larceny  liad  been  completed  or  was  still  being 
committed  at  the  time  of  the  killing  is  a  ques- 
tion of  fact,  and  that  fact  was  properly 
submitted  to  the  Jury  by  the  court  when  it 
said  that  in  order  to  convict  the  defendants 
of  the  offense  charged  the  state  is  required 
to  prove,  beyond  a  reasonable  doubt,  that 
at  the  time  of  the  killing  the  appellants 
were  engaged  in  the  commission  of  a  larceny 
of  the  automobile  in  question,  and  that  while 
they  were  so  engaged  the  killing  was  done. 
Under  no  circumstances  can  it  be  said,  as 
a  matter  of  law,  that  at  the  time  of  the 
killing  the  act  of  larceny  had  been  completed. 
The  appellants  had  taken  the  automobile 
but  a  short  distance  from  the  place  they 
stole  it,  and  when  the  killing  occurred  they 
were  in  the  act  of  taking  It  still  farther 
away.  The  mere  fact  that  a  few  hours  Inter- 
vened between  the  time  the  automobile  was 
taken  from  in  front  of  the  owner's  bouse, 
and  the  time  It  was  taken  from  the  place 
where  the  appellants  had  left  it  does  not — 
and  cannot — conclusively  show  that  the  crime 
bad  been  completed.  Under  all  the  circum- 
stances, therefore,  it  was  proi)er  for  the 
court  to  submit  to  the  jury  the  question 
whether  the  appellants  were  in  the  act  of 
committing  larceny  of  the  automobile  when 
the  ^looting  occurred. 

[3]  But  there  is  still  another  reason  why 
the  position  of  appellants  cannot  be  main- 
tained. Under  all  the  authorities,  the  crime 
of  larceny  is  a  continuing  one.  In  17  B. 
O.  L.  p.  45,  it  is  said : 

"It  was  early  settled  in  Bingland,  however, 
that  one  stealing  goods  in  one  county  of  the 
realm  might  be  indicted  for  the  larceny  in  any 
other  county  into  which  he  may  have  carried 
the  stolen  goods,  upon  this  principle:  That  the 
possession  of  goods  stolen  by  the  thief  is  a 
larceny  in  every  county  into  which  he  carries 
the  goods,  because,  the  legal  possession  still 
remaining  in  the  true  owner,  every  moment's 
continuance  of  the  trespass  and  felony  amounts. 


in  legal  considerntion,  to  a  new  caption  and 
asportation.  The  English  common-law  rule  has 
been  universally  adopted  in  this  country." 

Clark  &' Marshall,  Law  of  Crimes,  p.  476, 
stated  that: 

"If  a  man  steals  property  he  commits  a  tres- 
pass, and  he  is  guUty  of  a  continuing  trespass 
and  asportation  every  moment  be  retains  pos- 
session." 

To  the  same  effect  see  State  v.  Somervllle, 
21  Me.  14,  38  Am.  Dec.  248 ;  State  v.  Trexler. 
2  Car.  L.  Bep.  90,  6  Am.  Dec  668;  Wharton, 
Criminal  Law,  p.  1390.  See,  also.  State  v. 
Carroll,  55  Wash.  688,  104  Pac.  814,  133  Am. 
St  Bep.  1047,  19  Ann.  Cas.  1234,  where  the 
court  recognizes  this  principle. 

We  do  not  find  any  error.  The  Judgment 
la  affirmed. 

PARKER,  C.  J.,  and  FULLBRTON, 
MITCHELL^  and  TOLMAN,  JX,  concur. 


(US  Wasb.  500) 

ORTEL  at  m.  V.  STONE  et  al.    (No.  16941.) 

(Supreme  Court  of  Washington.    April  10, 
1922.) 

i.  Navigable  waters  «=»l(l)— 40-aor»  lake  10 
feet  deep  held  aavlgable. 
A  lake  three-quarters  of  a  mile  in  length 
and  one-eighth  of  a  mile  in  width,  and  having 
an  area  of .  about  40  acres,  and  an  ordinary 
depth  of  from  10  to  50  feet,  is  navigable. 

2.  Navlsable  waters  «=334  —  Water  between 
high  and  low  water  nark  subject  to  appropri- 
ation. 

The  water  between  high  and  low  water 
mark  in  a  navigable  lake  is  subject  to  appropri- 
ation. 

3.  Navigable  waters  ®=>34— Amount  of  water 
appropriated  limited  to  that  used. 

The  measure  of  rights  by  appropriation  of 
water  from  a  navigable  lake  is  the  amount  that 
has  been  actually  taken  and  put  to  a  beneficial 
use. 

4.  Navigable  waters  4=>34— Appropriator  llm< 
ited  to  amount  taken  during  oourse  of  years. 

Where  owner  of  extensive  lands  used  wa- 
ter from  a  navigable  lake  for  a  number  of 
years,  but  used  only  water  to  irrigate  65  acres 
during  that  time,  he  should  be  limited  to  water 
for  irrigation  of  that  amount  of  land  as  against 
a  subsequent  appropriator,  though  he  intends 
to  increase  the  area  of  his  cultivation. 

5.  Navigable  waters  «=934  —  Appropriator  of 
water  held  entitled  to  store  It  in  lake. 

Appropriator  of  water  from  stream  and 
navigable  lake  without  outlet  is  entitled  to 
store  water  from  the  stream  in  the  lake. 

Department  2. 

Appeal    from    Superior    Court,    Okanogan 
County;   C.  H.  Neal,  Judge. 
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Action  by  Robert  Ortel  and  wife  against 
J.  E.  Stone  and  another.  Decree  for  plain- 
tiffs, and  defendants  appeal.  Decree  modi- 
fied. 

W.  C.  Gresbam,  of  Okanogan,  for  appel- 
lants. 

P.  D.  Smith  and  W.  O.  Brown,  both  of 
Okanogan,  for  respondents. 

HOVBT,  J.  This  action  invcdves  the  right 
to  the  use  of  the  waters  of  Davis  lake,  in 
Okanogan  county,  Wash.  The  main  lake 
has  an  extreme  length  of  three-fourths  of  a 
mile,  and  an  average  width  of  about  one- 
eighth  of  a  mile  and  is  about  40  acres  in 
area.  At  its  ordinary  stage  It  Is  40  or  60 
feet  deep  in  Its  deepest  place,  and  Its  shal- 
lowest portion  at  any  point  50  feet  from  the 
bank  is  about  10  feet  deep.  It  has  no  visi- 
ble outlet  Lying  to  Its  north  Is  a  shallow 
arm  which  dries  up  at  low  stage  of  water. 
The  supply  of  water  for  this  lake  is  chlefiy 
from  spring  freshets  and  from  Bear  creek, 
which  has  for  its  tributary  Bowen  creek. 
Whether  these  creeks  naturally  flow  into 
the  lake  is  not  made  clear  from  the  testi- 
mony. Respondents  own  a  considerable 
body  of  farming  land  which  is  not  riparian 
to  the  lake,  and  have  under  Irrigation  about 
6S  acres  of  land,  cultivation  of  which  was 
commenced  some  17  years  prior  to  the  trial. 
The  first  water  used  by  respondents  was 
taken  directly  from  Bear  creek,  and  mea»- 
aremaits  made  by  a  civil  eugioeer  In  Sep- 
tember, 1919,  showed  them  to  be  recelvirig 
from  this  stream  directly  sixty-two  hun- 
dredths of  a  cubic  foot  per  second  of  time, 
but  respondents  assert  tliat  they  have  title 
to  only  one-half  of  the  Sow  of  Bear  creek. 
In  June,  1903,  respondent  Robert  Ortel  and 
H.  B.  Seneff  and  John  M.  McCrea  j)0sted 
and  filed  a  notice  of  appropriation  of  10 
cubic  feet  per  second  of  time  of  the  waters 
of  Bowen  creek,  and  in  which  notice  they 
daimed  the  right  to  store  said  quantity  of 
water  in  Davis  lake,  "with  the  right  to  oc- 
cupy and  use  said  Davis  lake  and  the  whole 
thereof  for  the  purposes  of  said  storage." 
The  testimony  shows  that  McCroa  and  Se- 
neff had  previously  done  some  work  towards 
securing  water  directly  from  Davis  lake,  and 
on  June  24,  1903,  filed  a  potlce  in  the  office 
of  the  auditor  in  which  they  claimed  1,- 
000,000  cubic  feet  of  the  waters  of  the  lake 
for  the  irrigation  of  their  lands,  and  there- 
after the  three  men  made  a  cut  in  the  bank 
of  the  lake  through  which  they  diverted  wa- 
ter and  conveyed  the  same  to  their  lands, 
but  McCrea  and  Senett  used  the  water  for 
only  one  season,  and  in  the  year  1011  Seneff 
conveyed  his  rights  in  the  waters  of  the  lake 
and  the  creeks  to  the  respondent,  and  a  man 
whom  respondent  claims  was  the  successor 
In  Interest  of  McCrea  made  a  like  convey- 
ance to  the   respondent     Respondent   has 


beai  the  only  user  of  the  water  through  the 
cut  except  for  the  period  mentioned.  Dur- 
ing the  nonlrrigatlng  months  respondent 
causes  the  waters  of  Bear  and  Bowen  creeks 
to  empty  into  the  lake  to  provide  storagip  for 
the  irrigating  season.  Respondent  has  a  low 
dam  which  keeps  the  water  of  the  main  lake 
from  wasting  in  the  shallow  arm  during 
low  stages  of  water. 

Appellants  own  lands  bordering  upon  the 
lako  upon  which  they  have  about  17  acres 
of  orchard  and  about  14  acres  of  alfalfa. 
The  trees  have  grown  without  irrigation, 
but  have  now  reached  the  bearing  stage 
where  they  require  Irrigation  to  properly 
produce  fmlt.  Appellants  are  undertaking 
to  irrigate  their  land  by  pumping  from  the 
lake.  They  first  used  water  from  this  source 
during  the  year  1918,  and  continued  such 
use  In  the  year  1919,  putting  Into  the  lake 
that  year  water  from  another  source,  when 
the  respondents  brought  this  miction  to  en- 
Join  the  appellants,  claiming  that  the  wa- 
ter which  appellants  take  would  so  lower 
the  level  of  the  lake  that  the  water  would 
not  flow  through  the  Intake  of  respondent<i' 
ditch. 

The  first  question  to  be  determined  is  the 
character  of  the  lake.  Each  party  contends 
tliat  the  other  has  shifted  his  position  in 
this  court  from  that  maintained  in  the  low- 
er court 

[1]  What  the  parties  call  the  lake  does 
not  fi.T  Its  character,  but  the  testimony  as 
to  the  facts  will  govern.  It  is  not  shown 
that  this  lake  has  ever  been  used  for  pur- 
poses of  navigation,  but  it  is  plainly  of  a 
size  and  character  which  would  make  it 
suitable  for  navigation  under  our  decision 
in  Kalez  v.  Spoliane  Valley  Land,  etc.^  Co., 
42  Wash.  43,  84  Pac.  395.  Appellants  dte 
Neterer  v.  State,  98  Wash.  635,  168  Paa  170, 
but  this  was  a  case  of  a  shallow  lake,  clear- 
ly unsuitable  for  navigation. 

[2]  The  lake  being  navigable,  the  water 
between  high  and  low  water  mark  Is  subject 
to  appropriation.  Kalez  v.  Spokane  Valley 
Land,  etc.,  Co.,  supra.  We  think  the  trial 
court  was  right  In  decreeing  to  respondents 
the  prior  right  to  take  water  from  Davis 
lake,  and  to  use  the  same  for  storage  pur- 
poses, but  we  think  that  the  decree  goes  too 
far.    It  contains  the  following: 

"Now,  therefore,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  plaintiffs,  Robert 
Ortel  and  Mary  Ortel,  his  wife,  are  the  owners 
by  prior  appropriation  of  all  the  waters  of  that 
certain  natural  lake  in  Okanogan  county.  Wash., 
known  as  Davis  lake,  for  stock,  irrigation  and 
domestic  purposes,  and  it  is  further  ordered, 
adjudged,  and  decreed  that  the  plaintiffB  are 
the  owners  and  in  posseBsion  of  the  first  and 
prior  right  to  store  "waters  in  said  Davis  lake 
from  Bear  creek  in  said  Okanogan  county  up  to 
the  ordinary  high-water  mark  of  said  lake, 

"And  it  is  further  ordered,  adjudged,  and  de- 
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creed  that  the  defendants,  nor  dther  of  them, 
Itave  any  right,  title,  interest,  or  possession  as 
against  these  plaintiffs  in  or  to  any  part  or 
portion  of  the  -waters  of  said  lake  or  the  right 
of  storage  therein  below  the  ordinary  high- 
water  mark  of  said  lake." 
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[3,4]  Respondents  did  not  obtain  the  ab- 
solute ownership  of  this  entire  lake  by  tak- 
ing a  small  quantity  of  the  contents  there- 
of or  by  storing  additional  water  therein. 
The  measure  of  their  rights  by  appropria- 
tion iB  the  amount  of  water  which  they  have 
actually  taken  and  put  to  a  beneficial  use. 
The  testimony  on  this  point  Is  not  very  sat- 
isfactory, some  witnesses  claiming  an  Inch 
and  a  half  per  acre  Is  needed,  while  others 
testlfled  that  one  Inch  Is  enough.  Bespond- 
ents  express  an  Intention  to  Increase  the 
area  of  their  cultivation,  but,  considering 
the  length  of  time  that  they  have  been  upon 
thdr  land,  they  should,  as  against  a  subse- 
quent approprlator,  be  limited  to  water  for 
the  land  which  they  now  have  under  culti- 
vation. For  this  they  have  at  least  thirty- 
one  hundredths  of  a  cubic  foot  at  low  stage 
from  Bear  creek,  and  a  measurement  made 
by  the  same  engineer  at  the  same  time  that 
Bear  creek  was  measured  showed  that  the 
respondents  were  receiving  at  the  lake  slxty- 
siz  hundredths  of  a  cubic  foot  per  second  of 
time,  and  an  allowance  of  one  cubic  foot  per 
second  of  time  from  the  waters  of  the  lake 
would  be  liberal  under  the  testimony  In  this 
case. 

[5]  The  question  of  the  rights  of  storage 
cannot  be  definitely  fixed  under  the  testi- 
mony in  this  case,  but  the  testimony  does 
show  that  the  level  of  the  lake  is  lowered 
and  raised  from  2  to  6  feet,  famishing  a 
supply  much  greater  than  could  be  utilized 
by  the  use  which  respondents  have  hereto- 
fore made  of  the  water.  Appellants  should 
be  permitted  to  store  water  In  the  lake  also, 
and  to  take  from  the  same  what  they  put  in 
after  proper  allowance  for  evaporation  and 
seepage,  and  to  take  from  the  lake  such 
portion  of  any  surplus  water  therein  as  they 
need,  subject  to  the  condition  that  there 
must  at  all  time  be  reserved  a  sufficient  sup- 
ply to  Insure  the  delivery  to  respondents  of 
one  cubic  foot  per  second  of  time  through- 
out the  Irrigation  period  by  the  appliances 
now  In  use  when  kept  in  good  working  or- 
der, and,  in  case  either  party  Is  dissatisfied 
with  the  conditions,  the  hydraulic  engineer 
should  be  called  upon  to  determine  the  prop- 
er method  of  operation  under  the  provisions 
of  section  4,  p.  144,  of  the  Laws  of  1919. 

It  Is  directed  that  the  decree  be  modified 
as  herein  indicated. 

PABKER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ.,  concur. 


(U»  Wadi.  430) 
SYMONS    V.    HUTCHINSON,    Sheriff. 
(No.  16817.) 

(Supreme  Court  of  Washington.    April  7, 
1922.) 

1.  Judgmsnt  ®=>678( I)— Principle  of  res  Judi- 
cata applies  to  those  In  privity  with  parties. 

The  principle  of  res  judicata,  which  rests  up- 
on the  doctrine  that  parties  ought  not  to  be  per- 
mitted to  litigate  the  same  issue  more  than 
once,  applies,  itot  only  to  the  parties  to  the 
action,  but  to  those  in  privity  with  them. 

2.  Judgment  (3=>678(2)— ShertfT  selling  proper< 
ty  under  execution  Is  In  privity  with  judg< 
ment  creditor  as  to  action  In  aid  of  execu- 

tlOM. 

The  sheriif  in  selling  property  under  exe- 
cution is  in  privity  with  the  judgment  creditor 
so  that  a  judgment  in  favor  of  the  creditor  in 
an  action  by  him  in  aid  of  execution  is  con- 
clusive as  to  issues  therein  determined  in  a  sub- 
sequent action  by  the  judgment  debtor  against 
the  sheriff  to  enjoin  the  sale. 

3.  Judgmeat  «=9720— Conduslve  at  to  question 
not  pleaded  but  orally  raised  and  considered. 

Where  defendant  in  an  action  in  aid  of  ex- 
ecution did  not  formally  plead  the  objection  to 
sale  because  the  six  years  allowed  after  the 
judgment  was  rendered  would  expire  before 
the  sale  could  be  made,  but  orally  raised  that  i 
question  at  the  hearing,  and  it  was  considered 
and  determined  adversely  to  him,  the  judgment 
in  that  action,  from  which  no  appeal  was  taken, 
is  conclusive  on  that  issue  against  hiu)  in  a 
subsequent  action  to  enjoin  a  sale. 

4.  Judgment  <s=s>660— Former  decision  that  ex- 
ecution before  lien  expired  authorized  sale 
thereafter  held  conclusive,  though  erroneous. 

A  decision  in  an  action  in  aid  of  execution 
that  tbe  property  levied  upon  within  six  years 
after  the  judgment  was  rendered  could  be  sold 
after  the  expiration  of  that  period,  even  if  er- 
roneous, is  conclusive  in  a  subsequent  action 
against  the  sheriff,  who  was  in  privity  with  the 
judgment  creditor  to  enjoin  the  sale. 

Department  2. 

Appeal  from  Superior  Court,  Taklma 
County;    George  B.  Holden,  Judge. 

Action  by  D.  Watson  Symons  against  Sam- 
uel Hutchinson,  as  SherUf  of  Taklma  Coun- 
ty, Wash.,  to  enjoin  the  sale  of  property  un- 
der execution.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Henry  H.  Wende,  of  Yakima,  for  appel^ 
lant. 

Orady,  Shumate  ft  Yellkanje,  of  Yakima, 
for  respondent. 

HOLCOMB,  J.  D.  B.  McBrlde  ft  Co.,  a 
corporation,  recovered  judgment  In  the  supe- 
rior court  of  Washington  for  Yakima  coun- 
ty, on  November  26,  1913,  against  D.  Watson 
Symons,  and  others.  On  November  9,  1918. 
an  execution  was  issued  on  the  Judgment  and 
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■  levy  made  upon  real  estate  In  possession 
of  the  Jndgment  debtors  under  a  forfeitable 
contract  of  purchase  from  one  Margaret 
Abrama.  At  the  time  there  was  an  unpaid 
balance  upon  the  purchase  price  In  excess 
of  $3,000,  which  was  due,  and  the  vendor 
was  demanding  payment.  Symons  Induced 
one  Helmich  to  pay  the  balance  due  the  ven- 
dor, and  Helmich  toolc  a  conveyance  to  him- 
self and  wife,  from  the  vendor,  and  then  en- 
tered Into  a  written  contract  with  Symons 
and  wife,  and  another  Symons  and  wife, 
whereby  they  agreed  to  purchase  the  land 
from  Helml<di  and  wife.  After  the' levy  un- 
der the  execution  was  made,  and  on  Decem- 
ber 5,  1918,  McBrlde  &  Co.  brought  on  ac- 
tion In  the  same  court  in  aid  of  execution. 
Appellant  and  other  Judgmmt  debtors,  and 
Helmich '  and  wife,  were  made  defendants, 
and  prayed  that  all  of  the  defendants  set 
forth  their  Interests  In  the  land  levied  upon. 
Issue  was  joined  in  this  action,  and  it  came 
on  for  trial  on  April  14,  1920.  The  parties 
stipulated  as  to  the  facts,  one  of  the  stipula- 
tions being  that  the  defendants  Helmich  and 
wife  held  the  legal  title  to  the  property  In 
trust  for  the  Symons.  Appellant  raised  the 
point  that  further  actl<n  on  the  judgment 
,and  execution  Issued  thereon  was  barred  by 
the  statute  of  limitations.  In  that  more  than 
six  years  bad  elapsed  since  the  entry  of  the 
judgment  procured  by  McBrlde  &  Co.,  but 
the  trial  court  took  the  view  that,  inasmuch 
as  the  execution  had  Issued  prior  to  the  ex- 
piration of  the  six  years  a  sale  could  be  had 
thereunder,  and  therefore  overruled  the  ob- 
jection, and  entered  a  decree  in  favor  of  Mc- 
Brlde &  Co.,  and  against  appellant  and  oth- 
er judgment  debtors,  that  the  real  estate 
levied  upon  on  November  9,  1918,  by  the 
sheriff  of  Takima  county,  or  so  much  there- 
of as  may  be  sufficient  to  satisfy  the  judg- 
ment, be  sold  at  public  auction  by  the 
sheriff,  subject  to  the  claims  of  the  defrad- 
ant  Helmich,  in  the  sum  of  $3,000,  and  inter- 
est. No  appeal  was  taken  by  the  appellant 
from  the  judgment  and  decree  of  the  court 
in  that  action,  nor  was  any  other  action  of 
any  kind  taken  until  October  4,  1920,  when 
appellant  brought  action  against  respondent 
as  sheriff  to  enjoin  him  from  selling  the 
land,  the  Iwsis  thereof  being  that  since  the 
Judgment  upon  which  the  execution  was  Is- 
sued was  entered  November  16,  1913,  more 
than  six  years  had  expired,  and  that  conse- 
qumtly  under  Rem.  Code,  j  459,  the  lien  of 
the  judgment  liad  ceased  to  exist,  and  the 
proposed  sale  by  the  sheriff  of  the  land  in- 
volved was  unlawful  A  temporary  restrain- 
ing order  was  Issued,  enjoining  respondent 
from  selling  the  land  until  the  further  order 
of  the  court  Issue  was  joined  in  the  action, 
and  upon  the  trial  the  court  took  the  posi- 
tion that  the  question  raised  in  this  action 
was  precisely  the  same  question  as  the  one 


litigated  In  the  previous  action,  and  was  res 
judicata,  entered  judgment  dismissing  the 
action  and  dissolving  the  temporary  re- 
straining order.  Respondent  thereafter  pro- 
ceeded to  and  did  sell  the  Interests  of  ai^pel- 
lant  in  the  land  referred  to,  pursuant  to  the 
execution,  on  April  23,  1921,  which  sale  was 
confirmed  May  10,  1921. 

Appellant  contends  that  the  court  erred  in 
holding  that  the  matters  litigated  In  this 
case  had  been  litigated  in  the  previous  case 
in  the  proceeding  In  aid  of  execution,  and 
were  res  judicata,  and  erred  In  dismissing 
the  action  and  refusing  to  properly  enjoin 
respondent  from  selling  the  interests  of  ap- 
pellant In  the  land  described  In  the  com- 
plaint. 

It  Is  admitted  by  appellant  that  It  was 
suggested  in  the  former  action  that  the  sale 
of  the  property  could  not  be  had  because 
the  judgment  had  become  dormant,  as  more 
than  six  years  had,  or  would,  have,  expired 
at  the  time  of  the  sale.  But  it  is  argued  that 
since  the  former  action  was  brought  well 
within  the  six-year  period  of  the  lien  of  the 
Judgment,  no  plea  of  the  statute  of  limita- 
tions could  have  been  successfully  made,  ei- 
ther by  answer  or  otherwise,  and  that  the 
decision  of  the  court  la  that  proceeding  was 
correct,  as  that  action  was  not  barred  at  the 
time  It  was  brought 

Appellant  also  argues  that,  while  conced- 
ing for  the  sake  of  argument  but  not  ad- 
mitting, tliat  the  question  of  the  statute  of 
limitations  was  before  the  court  in  the  for- 
mer proceeding,  yet  the  decision  of  the  trial 
court  in  that  proceeding  was  erroneous,  as 
suggested  by  the  court  in  this  last  action: 
still  it  was  not  res  judicata  as  far  as  this 
case  is  concerned,  as  tlie  two  cases  in  which 
the  question  arose  do  not  comprise  the  four 
requisites  necessary  to  make  a  matter  res 
judicata.  The  g»ieral  rule  laid  down  in  34 
Cyc.  1666,  is  quoted  as  follows: 

"In  order  to  make  a  matter  res  judicata  there 
must  be  a  concurrence  of  the  four  conditions 
following,  namely:  (1)  Identity  of  the  thing 
sued  for;  (2)  identity  of  the  cause  of  action; 
(3)  identity  of  the  persons  and  of  the  parties 
to  the  action;  (4)  identity  of  the  quality  of  the 
persons  for  or  against  whom  the  claim  ia 
made." 

And  De  Mattos  v.  Jordan,  16  Wash.  378, 
40  Pac.  402,  is  quoted,  where  we  said : 

"The  plea  of  res  judicata  is  not  available  aa  a 
defense  when  the  parties  to  the  action  are  not 
the  same  as  in  the  one  in  wliich  the  judgment 
ought  to  be  Bet  up  was  rendered." 

See,  also,  Weatherwax  Luml)er  Co.  v.  Ray, 
38  Wash.  545,  80  Pac.  7T5,  where  we  said : 

"A  jndgment  in  a  former  action  is  not  res  ad- 
judicata  when  the  parties  and  issues  were  not 
the  same." 

Putting  to  one  side  the  question  of  wheth- 
er, the  execution  having  Issued  prior  to  the 


Digitized  by 


Google 


Wash.) 


CORNWELL  V.  SLEICHER 

(206  P.) 


1059 


expiration  of  the  six-year  period,  the  court 
had  the  right  to  proceed  to  a  determinatton 
of  the  interests  of  the  judgment  debtors  in 
the  land  levied  upon,  and  order  the  sale 
thereof,  and  the  further  question  that  the 
statute  of  limitations  was  not  available  in 
the  former  action  because  not  pleaded,  we 
proceed  Immediately  to  discuss  the  question 
of  res  Judicata. 

[1]  The  principle  of  res  judicata  applies 
not  only  to  the  parties  to  the  action,  but  to 
those  in  privity  with  them.  The  basic  prin- 
ciple upon  which  the  doctrine  of  res  judicata 
rests  is  that  parties  ought  not  to  be  permit- 
ted to  litigate  the  same  issue  more  than 
once;  that  when  a  right  or  fact  has.  been 
judicially  tried  and  determined  by  a  court 
of  competent  jurisdiction,  or  an  opportunity 
given  for  such  trial,  the  judgment  of  the 
court,  so  long  as  it  remains  unreversed, 
should  be  conclusive  upon  the  parties,  and 
those  4n  privity  with  them  in  law  or  estate. 
16  R.  O.  L.  p.  953,  {  430. 

[2]  In  the  former  proceeding  in  aid  of  ex- 
ecution the  judgment  creditor  was  a  party. 
His  action  resulted  in  disclosing  that  the 
Judgment  debtor,  who  Is  the  appellant  here, 
owned  certain  property,  which  was  ordered 
sold  through  the  instrumentality  of  the  sher- 
iff of  Yakima  county,  who  is  respondent 
here.  We  think  it  must  be  held  that  there 
was  such  a  privity  In  law  between  the  judg- 
ment debtor  and  the  sheriff  holding  his  prop- 
erty by  law  that  the  rights  acquired  by  the 
Judgment  creditor  against  the  Judgment 
debtor  by  virtue  of  the  Judgment  In  the  first 
action  inured  to  the  benefit  of  the  sheriff  in 
carrying  out  the  mandate  of  the  court,  so 
that  there  is  not  only  an  Identity  of  persons, 
but  an  identity  of  the  quality  of  the  persons 
for  or  against  whom  the  claim  was  made. 

[3]  It  is  true  appellant  did  not  in  the  for- 
mer inroceeding,  by  bis  formal  written  plead- 
ing, raise  the  question  that  the  judgment 
was  dormant,  but  be  did  suggest  the  question 
that  the  judgment  was  dormant  at  least  oral- 
ly, and  the  matter  was  considered  by  the 
court,  and  decided  against  him.  From  that 
adverse  decision  no  appeal  was  taken  by  ai>- 
pellant,  and  that  judgment  became  final  and 
conclusive.  It  was  a  final  and  appealable 
Judgment  <w  order  adjudicating  a  substan- 
tial right  It  Is  pointed  out  in  15  R.  C.  U 
p.  966,  that  a  defendant  is  required  to  set 
up  all  of  his  defenses,  and  if  he  neglects  to 
do  so  he  is  concluded  by  the  judgment  ren- 
dered, and  It  operates  as  res  judicata,  not 
only  In  regard  to  the  existence  of  plaintiff's 
cause  of  action,  but  as  to  the  nonexistence 
of  any  defense  which  was  not  pleaded.  We 
have  decided  to  the  same  effect  in  Olson  v. 
Title  Trust  Ck>.,  58  Wash.  599,  109  Pac.  49, 
and  Thompson  v.  Washington  National  Bank, , 


68  Wash.  42,  122  Pac.  C06,  39  U  R.  A.  (N.  S.) 
972. 

[4]  In  the  former  proceeding  it  was  point- 
ed out  to  the  trial  court  at  some  time  before 
judgment  that,  although  the  statute  of  lim- 
itations had  not  expired  on  the  judp:ment  in 
question  at  the  time  of  the  answer  of  appel- 
lant, it  would  expire  prior  to  the  sale  under 
the  execution.  The  trial  court  took  cogni- 
zance of  the  suggestion  as  if  it  were  a  for- 
mal plea.  Evidently  it  was  thought  that  this 
would  constitute  a  bar  to  the  proceeding,  and 
for  that  reason  was  raised  in  the  former 
proceeding.  Whethw  the  court  decided  cor- 
rectly or  not  cannot  now  concern  us,  because 
it  is  a  question  that  was  raised  between  par- 
ties who  are  necessarily  in  legal  privity,  and 
was  so  adjudicated. 

We  conclude  therefore  that  the  judgment 
of  the  trial  court  was  correct,  and  must  be 
affirmed. 

Judgment  affirmed. 

PARKER,  O.  J.,  and  MAIN,  HOVEY,  and 
MACKINTOSH,  JJ,  concur. 


CORNWELL  V. 
(No. 


(119  Wash.  678) 

SLEICHER  tft  al. 
16744.) 


(Supreme  Court  of  Washington.    April  13, 
1922.) 

1.  Physicians  and  surgeons  €=>I8(8)— Expert 
testimony  not  necessary  to  prove  malpractice. 

Where  facts  alone  prove  negligence  by  a 
Burgeon,  expert  testimony  ia  not  necessary  to 
prove  malpractice. 

2.  Physicians  and  surgeons  €=»i8(9)— Evi- 
dence of  malpractice  held  sufficient  to  go  to 
Jury. 

In  an  action  against  a  surgeon  for  mal- 
practice in  setting  a  bone,  evidence  of  negli- 
gence held  sufficient  tq  go  to  the  jury. 

3.  Evidence  «=»57l  (3)— Expert  evidence  held 
to  be  to  effect  that  treatment  by  surgeon  was 
unskliiful. 

In  an  action  against  a  surgeon  for  malprac- 
tice in  treating  a  fracture,  where  an  expert 
witness  based  his  opinion  that  the  treatment 
of  the  fracture  was  skillful  on  a  hypothetical 
question,  but  admitted  that,  if  the  opposite 
of  the  conditions  in  the  question  were  the  fact, 
the  treatment  was  not  skillful,  in  view  of  other 
evidence  showing  the  opposite  of  the  condi- 
tions in  the  hypothetical  question  was  true,  the 
effect  of  his  testimony  was  that  the  treatment 
was  unskillful. 

Department  1. 

Appeal  from  Superior  CJourt,  Lewis  Coun- 
ty;  Geo.  D.  Abel,  Judge. 

Action  by  D.  Cornwell  against  J.  M.  Sleich- 
er  and  another.    From  Judgment  for  defend- 
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ants,   plaintiff  appeals.     Reversed   and   re- 
manded. 

C.  D.  Cnnnlngbam,  of  Centralia,  and  Forn- 
tiy  &  Ponder,  of  Chehalls,  for  appellant. 

A.  E.  Rice,  of  Chehalls,  and  Bates  &  Pet- 
erson, of  Tacoma,  for  respondents. 

FULLERTON,  J.  This  is  an  action  for 
malpractice.  On  the  trial  In  the  court  be- 
low, which  was  entered  upon  by  the  court 
sitting  with  a  jury,  the  plaintiff  was  non- 
suited at  the  conclusion  of  his  evidence,  and 
appeals  from  the  judgment  later  entered. 

The  evidence  which  the  jury  would  have 
been  entitled  to  believe  had  the  cause  been 
submitted  to  them  was  in  substance  this: 
The  plaintiff  suffered  a  fracture  of  a  bone  In 
his  right  arm  through  an  accidental  cause. 
The  fracture  was  an  oblique  fracture  of  the 
radius,  the  fracture  being  about  midway  be- 
tween the  elbow  and  the  wrist  The  plain- 
tiff lived  In  a  rural  neighborhood,  and,  aft- 
er receiving  the  Injury,  consulted  a  local 
physician.  The  physician  gave  him  tepipo- 
rary  aid.  and  advised  him  to  consult  a  sur- 
geon, as  be  (the  physician)  did  not  have  the 
faculties  necessary  to  properly  reduce  the 
fracture.  The  plaintiff  thereupon  consulted 
the  defendant  Sleicher,  a  physician  and  sur- 
geon practicing  at  Chehalls.  The  defendant 
undertook  to  reduce  the  fracture.  He  first 
took  radiographs  of  the  arm  from  two  posi- 
tions, and,  thereby  discovering  the  nature  of 
the  fracture,  sought  to  reduce  it  by  "exten- 
sion and  counter  extension."  After  satisfy- 
ing himself  that  he  had  the  bones  in  place, 
be  put  upon  the  arm  a  wire  splint  intended 
as  a  temporary  support,  the  swollen  condi- 
tion of  the  arm  then  forbidding  placing  It 
In  a  permanent  cast.  Another  radiograph 
was  then  taken.  The  defendant,  being  sat- 
isfied that  the  bones  were  in  place,  instruct- 
ed the  plaintiff  as  to  the  manner  of  carrying 
the  arm  Jn  the  meantime,  and  to  return  in 
10  days,  when  he  would  put  on  a  permanent 
cast  The  plaintiff  returned  as  directed, 
whereupon  the  defendant  removed  the  splint, 
and  occularly  and  digitally  examined  the 
fracture.  He  then  remaiised  "that  the  bones 
were  not  quite  together,  and  he  would  slip 
them,"  and  this  he  sought  to  do  by  pressure. 
The  plaintiff  then  called  his  attention  to  a 
protuberance  at  the  wrist,  and,  examining 
this,  the  doctor  remarked  that  the  bone 
would  have  to  be  slipped  a  little,  and  pro- 
ceeded to  manipulate  It  After  working  .ui>- 
on  It  for  a  moment  a  "catch  or  snap  was 
heard,"  when  the  protuberance  disappeared. 
Tbe  doctor  th«i  placed  the  arm  in  a  plaster 
cast,  and  told  the  plaintiff  to  return  In  three 
weeks.  The  plaintiff  again  returned  as  di- 
rected, when  the  doctor  removed  the  cast. 
He  then  examined  the  arm,  and  pronounced 
It  satisfactorily  healed.  The  plaintiff  then 
called  his  attention  to  the  fact  that  the  arm 
was  crooked,  and  that  it  did  not  have  its 


usual  motion.  The  doctor  then  bad  him 
move  his  arm  in  various  directions,  and  told 
him  that  the  di£9culties  complained  of  would 
be  overcome  in  a  short  time.  He  then  gave 
the  plaintiff  directions  as  to  its  future  use, 
telling  faliD  the  arm  "was  all  right  but  to 
be  careful  of  It  for  a  couple  of  weeks;  then 
to  go  to  work  with  it  gradually,  and  not 
strain  it"  The  plaintiff  then  started  for  his 
home,  riding  In  an  automobile  driven  by  his 
son.  The  arm  soon  became  excessively  pain- 
ful. On  feeling  of  his  arm  he  found  a  lump 
on  the  arm  underneath  the  fracture,  which 
he  described  by  saying  that  "it  seemed  like  I 
could  hook  my  thumb  right  under  the  end 
of  the  bone  sticking  out."  On  reaching  home 
his  son  and  some  of  bis  neighbors  examined 
the  arm.  Testifying,  they  described  it  as 
crooked,  and  that  there  was  a  bunch  under- 
neath the  arm,  not  only  palpable  to  the 
touch,  but  visible  to  the  eye.  The  plaintiff 
because  of  pain  carried  the  arm  In  a  sling 
for  a  period  of  three  weeks,  and  aftcft  tak- 
ing It  from  the  sling  was  uuable  to  use  it 
at  all  for  a  time,  and  after  that  only  to  a 
limited  extent,  and  with  great  pain.  The 
plaintiff  then  consulted  with  another  sur- 
geon. This  surgeon  took  radiographs  of  the 
arm,  with  tbe  arm  In  the  same  positions  it 
was  when  the  first  of  the  radiographs  was 
taken.  These,  with  other  examinations 
made  by  him,  convinced  him  that  the  arm 
required  further  treatment  He  first  thought 
It  feasible  to  break  the  bony  union  which 
had  formed  and  reset  the  bone.  On  further 
consideration,  however,  he  concluded  It  was 
not  so  feasible,  and  treated  the  arm  by  cat- 
ting into  the  arm  and  chiseling  off  a  pro- 
truding end  of  tbe  fractured  bone.  The  sur- 
geon described  the  arm  as  showing  "a  slight 
angle,"  and  a  "very  little  shortening."  He 
also  testified  that  there  was  some  loss  of 
movement. 

The  plaintiff  called  the  defendant  as  a 
witness  on  his  own  behalf,  and  bad  him  de- 
scribe the  treatment  he  gave  the  arm,  and 
identify  the  radiographs  taken  by  Iilm.  On 
cross-examination  by  his  own  counsel  he  tes- 
tified that  the  bones  were  in  apposition  when 
he  put  on  the  wire  splint  and  the  pennanent 
cast,  and  were  so  when  he  removed  the  lat- 
ter. The  second  surgeon.  In  answer  to  a 
hypothetical  question  embracing  this  idea 
put  to  him  on  cross-examination,  testified 
that  the  treatment  was  that  prescribed  by 
all  of  the  books,  and  such  as  is  commonly 
afforded  by  all  physlctans  practicing  In  the 
defendant's  nel^^bortiood.  On  redirect  ex- 
amination, however,  he  teatifled  aa  follows: 

"Q.  Doctor,  if,  in  spite  of  the  fact  he  placed 
this  splint  upon  his  arm,  made  a  digital  and  an 
X-raj  examination,  and  afterwards  pat  the 
arm  in  a  plaster  cast  and  gave  the  patient  in- 
structions, and  after  the  plaster  cast  was  re- 
moved, nevertheless  the  bone  was  not  in  place, 
what  would  yon  say?  A.  Well,  am  I  to  admit 
it  was  not  in  place  when  it  was  taken  olTT 
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"Q.  After  the  plaster  cast  was  removed  it 
was  not  in  place— (-Aiat  ia,  not  in  apposition; 
what  would  you  say  as  to  whether  the  treat- 
ment was  skillful  or  not?  A.  Well,  I  under- 
stand it  was  in  apposition. 

"Q.  Well,  we  will  suppose  now  it  was  not 
in  apposition.  A.  Well,  if  it  was  not  in  ap- 
poRition,  it  was  not  sklUfnl,  but  we  grant  that 
it  was." 

On  further  examination  he  testifled  that 
he  knew  nothing  about  the  condition  of  the 
arm  when  the  defendant  quit  treating  it,  and 
that  It  was  not  nncommon,  under  the  best 
treatment  of  fractures  of  this  kind,  for  the 
arm  afterward  to  show  a  little  shortening. 
Both  of  the  doctors  agreed  that  fractures  of 
this  character  and  at  this  place  were  not 
difficult  of  reduction. 

The  radiographs  were  Introduced  In  otI- 
dence.  The  first  of  those  taken  by  the  de- 
fendant and  those  taken  by  the  second  sur- 
geon are  very  distinct  The  first  clearly 
shows  the  nature  of  the  fracture  of  the  radi- 
us, and  further  shows,  what  the  defendant 
did  not  discover  until  his  attention  was  sub- 
sequently called  to  it  by  the  plaintiff,  a  dis- 
placement of  the  ulna  at  the  wrist.  The  sec- 
ond shows  that  the  broken  bone  knitted  while 
not  in  direct  alignment,  but  while  at  an 
angle,  and  with  one  end  of  the  fractured 
bone  overlapping  the  other  and  protruding 
Into  the  surrounding  muscles.  The  second 
of  the  radiographs,  the  one  taken  after  the 
wire  splint  was  put  on  the  arm,  discloses 
nothing  of  the  condition  of  the  broken  bone 
visible  to  the  eye  of  a  layman.  There  was 
further  testimony  on  the  part  of  the  plain- 
tiff that  the  arm  had  not  regained  its  nor- 
mal strength  up  to  the  time  of  the  trial; 
that  it  was  still  crooked,  and  that  there  was 
a  loss  of  flexion — the  up  and  down  move- 
ment of  the  wrist.  The  plaintiff  testifled  to 
the  effect  also  that  he  at  all  times  followed 
the  directions  given  him  by  the  defendant  as 
to  the  care  of  the  arm,  and  that  he  did  not 
misuse  It  In  any  manner. 

Passing  to  the  legal  aspects  of  the  case,  it 
Is  the  resp<nident'8  contention,  and  it  was 
the  view  of  the  trial  court,  that  there  Is  not 
in  the  record  any  coippetent  evidence  show- 
ing that  the  treatment  afforded  the  plaintiff 
by  the  defendant  was  negligent  or  unskill- 
ful ;  in  other  words,  that  it  is  not  shown  by 
competent  evidence  that  the  defendant  did 
not  bring  to  his  treatment  of  the  plaintifT? 
injury  that  degree  of  skill  and  care  which 
is  usually  brought  to  the  treatment  of  such 
injuries  by  surgeons  practicing  in  the  gen- 
eral locality  in  which  the  defendant  resides. 
Perhaps  the  contention  can  be  made  more 
clear  by  quoting  from  the  language  of  the 
defendant's  learned  counsel  as  used  In  their 
brief.    They  say: 

"We  do  not  contend  for  a  minute  In  this 
eonrt  that  a  layman  cannot  testify  to  anything. 
The  patient  and  the  lay  witnesaes  who  were 


present  have  a  right  to  testify  as  to  what  the 
doctor  did,  as  to  whether  he  aged  an  amesthetic, 
Btf  to  whether  he  used  instruments,  and  as  to 
whether  the  arm  appeared  crooked  or  straight, 
or  whether  there  was  anything  different  in  the 
appearance  of  the  arm  after  the  operation  than 
It  was  before.  •  •  •  We  do  contend,  how- 
ever, that,  while  a  lay  witness  may  testify  to 
certain  things,  or  certain  appearances,  or  cer- 
tain happenings,  he  cannot  testify  that  the 
cause  of  the  things,  appearance,  or  happenings, 
was  the  result  of  either  improper  or  unskillful 
treatment  or  negligence  on  the  part  of  the 
attending  physician  or  surgeon,  and  that  before 
a  jury  or  a  court  could  decide  that  the  said 
appearance,  happenings,  or  things  observed 
and  testified  to  by  lay  witnesses  were  the  re- 
sult of  improper  or  unskilled  treatment  by  a 
snrgeon,  there  must  be  evidence  of  experts 
skilled  in  the  profession  to  that  effect.  *  *  • 
In  other  words,  in  the  instant  case  lay  wit- 
nesses may  testify  as  to  the  condition  of  the 
arm  when  they  saw  it,  as  to  whether  it  was 
abnormal  or  not,  or  looked  different  from  what 
it  did  before  the  fracture,  but  neither  a  court 
nor  a  jury  would  be  justified  'in  determining 
that  that  condition  was  the  resnlt  of  improper 
or  nnskiUfnl  treatment  nntil  some  expert  has 
80  testified." 

And  again: 

"So  in  the  instant  case.  While  lay  witnesses 
testified  as  to  what  was  done  by  the  doctor, 
and  to  the  result,  no  witness  has  testified  that 
that  result  was  so  caused  by  any  improper  or 
unskillful  treatment" 

[1,2]  With  reference  to  the  proposition, 
namely,  that  there  must  be  evidence  by  a 
person  skilled  In  the  science  of  surgery  that 
the  treatment  of  a  particular  injury  Is  neg- 
ligent and  unskillful. before  a  court  or  Jury 
can  pronounce  it  so,  we  have  heretofore  dis- 
sented, and  are  not  now  In  accord.  As  we 
said  In  Wharton  v.  Warner,  75  Wash.  470, 
135  Pac.  235,  the  proposition  is  sound  only 
when  soundly  applied.  In  that  case  the  sur- 
geon operating  upon  a  patient  left  a  part  of 
the  Instrument  with  which  he  was  operat- 
ing— a  metallic  spring  12  inches  in  length 
and  a  sixteenth  of  an  inch  In  width — In  the 
body  of  his  patient.  It  was  held  that  It  did 
not  require  expert  evidence  to  prove  that 
the  act  was  negligent,  but,  on  the  contrary, 
the  Jury  had  abundant  Justification  to  so 
find  from  proof  of  the  fttct  alone.  Other  Il- 
lustrations might  be'  given,  but  the  one  is 
enough  to  make  clear  the  point  that  there 
must  be,  in  the  nature  of  things,  many  In- 
stances where  the  facts  alone  prove  the  neg- 
ligence, and  where  It  Is  unnecessary  to  have 
the  opinions  of  persons  skilled  In  the  par- 
ticular science  to  show  unskillful  and  n^ll- 
gent  treatment  It  seems  to  us  that  this  is 
an  Instance  of  that  sort  Both  the  defend- 
ant and  the  other  surgeon  testifying  say  that 
the  fracture  was  without  complicatl<xi8,  and 
one  easy  of  reduction.  The  radiographs  pro- 
duced by  the  different  surgeons  show  that 
the  bones  knitted  much  in  the  same  position 
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tfaey  wen  prior  to  any  attempt  at  rednctioii. 
This,  taken  wltb  the  evidence  of  the  lay  wit- 
nesses to  the  effect  that  there  was  no  misuse 
of  the  arm  between  the  time  the  fracture 
was  reduced  and  the  time  the  patient  was 
discharged  as  cured,  that  at  the  time  of  the 
discharge  the  arm  was  crooked  and  short- 
ened, that  there  was  a  lump  in  the  region  of 
the  fracture  palpable  to  the  touch  and  visi- 
ble to  the  eye,  that  there  was  a  loss  of  flex- 
ion, and  almost  constant  i)aln  In  the  arm, 
and  that  a  second  operation  was  necessary 
to  make  it  even  passably  usable,  is  sufficient 
in  our  opinion  to  make  the  question  whether 
the  defendant  had  brought  to  the  treatment 
of  the  arm  that  degree  of  care  and  skill  usu- 
ally brought  to  the  treatment  of  similar  frac- 
tures by  surgeons  practicing  in  tils  locality 
one  of  fact  for  the  ]ury  rather  than  one  of 
law  for  the  court 

[3]  Moreover,  we  think  there  was  here 
expert  testimony  to  the  effect  that  the  treat- 
ment afforded  the  plaintiff  was  unskillfuL 
The  second  surgeon  based  his  opinion  that 
the  treatment  was  skillful  upon  a  hypotheti- 
cal question  which  assumed  that  the. frac- 
ture was  reduced  by  the  operating  surgeon, 
the  fractured  bones  placed  In  apposition,  and 
that  they  were  so  at  the  time  the  permanent 
cast  was  put  on  the  arm.  In  the  quoted  por- 
tion of  his  testimony,  however,  he  expressed 
the  opinion,  reluctantly,  it  may  be  conceded, 
that,  if  the  opposite  of  these  conditions  were 
the  fact,  the  operation  was  not  skillful. 

Our  conclusion  is  that  that  court  erred  in 
withdrawing  the  question  of  the  defendant's 
liability  from  the  Jury,  and  that  the  judg- 
ment should  be  reversed  and  remanded  for 
a  new  trial. 

It  Is  so  ordered. 

MITCHELL,  TOLMAM,  and  BRIDGES, 
JX,  concur. 

(119  Wash.  436) 

HARPER  et  nx.  v.  HOLSTON  et  aL 
(No.   16657.) 

(Snpreme    Court    of    Washington.      April   8, 
1&22.) 

1.  BoandarlM  «=>I3— Meander  Haas  ran  In 
surveying  fractional  portions  of  pabllo  lands 
or  streams  not  bomidarles  of  tract,  but 
stream  describes  boundary. 

Meander  lines  run  in  surveying  fractional 
portions  of  public  lands  bordering  on  streams 
are  not  boundaries  of  a  tract,  but  the  stream 
describes  the  boundary,  and  the  part  of  the 
stream  describing  the  boundary  differs  in  the 
different  states  according  to  the  local  law. 

2.  Boundaries  «=> 1 3— Boundary  line  on  navi- 
gable streams  Is  line  of  ordlnanr  high  water; 
on  nanavlgable  streams,  the  thread  of  the 
stream. 

The  line  of  ordinary  high  water  is  the 
boundary  line  on  all  navigable  streams,    and  I 


the  thread  of  the  stream  on  all  muiavigable 
streams. 

3.  Waters  and  water  courses  «=s>93-.Wh«r« 
course  of  a  boundary  stream  ohaagas  by  "ao- 
eretloB,"  boundary  changes  wltb  It 

When  grants  of  land  border  on  running 
water  and  the  course  of  the  stream  is  changed 
by  "accretion"— that  is,  the  gradual  washing 
away  on  one  side  and  gradual  building  up  on 
the  ctber^-tbe  boundary  changes  \rith  the 
course  of  the  stream. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accre- 
tion.] 

4.  Waters  and  water  courses  ®s>93 — Rule  of 
change  of  boundary  by  accretion  held  applica- 
ble to  the  government 

The  rule  that  the  boundary  of  land  on  a 
stream  changes  by  accretion  with  the  course 
of  the  stream  la  applicable  to  the  government 
as  well  a*  to  private  individuals. 

5.  Waters  and  water  courses  €=»94 — Where 
course  of  boundary  stream  changes  by  "avul- 
sion," boundary  does  not  change. 

Where  a  boundary  stream  from  any  cause 
changes  its  course  by  an  "avulsion,"  which 
is  the  sudden  abandonment  of  its  old  channel 
and  the  creation  of  a  new  one,  or  a  sudden 
washing  from  one  of  its  banks  a  considerable 
quantity  of  land  and  depositing  it  on  the  op- 
posite bank,  the  boundary  remains  as  it  was 
before. 

[Ed.  Note.— For  other  definitions,  see  Wotda 
and  Phrases,  First  and  Second  Series,  Avul- 
sion.] 

6.  Ejectment  «=s>9  (3)— Plaintiff  must  recover 
on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  his  adversary's. 

In  ejectment  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  his  adversary's. 

7.  Waters  and  water  courses  $=»9&— Evidence 
held  suffloient  to  show  that  land  In  question 
was  added  to  plaintiff's  land  by  accretion. 

In  an  action  of  ejectment,  evidence  held 
sufficient  to  show  that  the  land  in  question  was 
added  to  plaintiff's  land  by  accretion. 

Department  1. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty;  Harcourt  M.  Taylor,  Judge. 

Action  by  Arthur  Harper  and  wife  against 
W.  N.  Holston  and  others.  From  Judgment 
for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded,  wltb  directions. 

Grady,  Shumate  &  Vellkanje,  of  Yakima, 
for  appellants. 

H.  J.  Snively,  of  Yakima,  for  respond- 
ents. 

FTTLLERTON,  J.  This  18  an  action  of 
ejectment,  brought  by  the  appellants  Harper 
against  the  respondents  Holston  and  Wood- 
all  to  recover  possession  of  a  tract  of  land 
described  as  parts  of  lots  2  and  3  in  section 
28  in  townsh^  11  north  of  range  20  east  of 
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the  waiamette  meridian.  The  .  complaint 
was  In  the  usual  form  in  such  cases.  The 
answer  put  In  Issue  the  allegations  of  the 
complaint,  and  as  an  affirmative  defense  al- 
leged that  the  land  claimed  by  the  appellants 
was  without  the  boundary  lines  Of  the  lots 
named,  and  was  unsurreyed,  unappropriated, 
and  unpatented  land  belonging  to  the  govern- 
ment of  the  United  States.  Further  matters 
were  alleged  tending  to  show  that  the  re- 
spondent's occupancy  of  the  land  was  lawful 
and  of  right.  The  trial  was  had  by  the  court 
sitting  withont  a  Jury,  and  resulted  in  a 
Judgment  In  favor  of  the  respond^it.  To 
review  the  judgment  this  appeal  is  prose- 
cuted. 

The  facts  giving  rise  to  the  controversy 
are  in  substance  these:  The  Yakima  river 
flows  through  the  township  of  which  the  land 
in  controversy  forms  a  part  in  a  general 
southeasterly  direction.  This  is  an  unnavi- 
gable  stream,  although  it  flows  a  consider- 
able body  of  water.  In  extending  the  inte- 
rior surveys  over  the  township  named,  the 
government  treated  the  river  as  it  usually 
treats  a  navigable  stream;  It  caused  the 
parts  of  the  township  Into  which  the  river 
divided  it  to  be  separately  surveyed,  project- 
ing the  section  lines  which  Intersected  the 
stream  in  the  northerly  i>art  from  north  to 
south  and  from  east  to  west,  and  those  which 
intersected  It  In  the  southerly  part  from 
south  to  north  and  from  west  to  east,  causing 
the  stream  to  be  meandered  on  both  of  its 
banks.  The  northerly  part  of  the  township 
was  surveyed  In  1865,  and  the  southerly  part 
in  1874.  The  measurements  reported  by  the 
surveyors  show  a  considerable  shifting  of 
the  channel  of  the  river  between  the  time 
of  these  surveys.  Measuring  south  from  the 
northeast  comer  of  section  28,  the  section  in 
which  the  lands  in  controversy  are  situated, 
the  surveyor  surveying  the  northeily  part  re- 
ported that  he  intersected  the  north  bank  of 
the  river  at  23.27  chains,  while  the  surveyor 
measuring  north  from  the  southeast  I'o-ner  <> 
the  same  section,  reported  that  he  Intersected 
the  south  bank  of  the  river  at  37.51  chains, 
which,  ignoring  the  width  of  the  river  and 
assimiing  that  the  section  was  of  the  usual 
size,  would  indicate  a  shifting  of  the  channel 
of  the  river  to  the  south  at  this  point  between 
the  time  of  the  surveys  some  20  chains.  The 
meander  lines  also  indicate  such  a  shifting. 
Projecting  the  courses  and  distances  wester- 
ly, they  gradually  approach  each  other,  reach- 
ing the  approximate  width  of  the  river  as 
the  west  boundary  line  of  the  section  is  reach- 
ed. Projecting  them  easterly  the  approach  of 
the  lines  is  more  rapid,  practically  coincid- 
ing at  a  point  some  one-fourth  of  a  mile  east 
of  the  east  line  of  section  28.  From  this 
point  they  again  diverge,  the  first  of  the  sur- 
veys extending  in  a  general  easterly  direc- 
tion, while  the  second  extends  to  the  south 
and  southeast.  The  evidence  also  shows  that 
there  has  been  since  the  last  survey  a  further 
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shifting  of  the  main  channel  of  thft  river  to 
the  south.  A  recent  survey  made  by  an  en- 
gineer who  testified  at  the  trial  shows  that 
the  meander  comer  set  as  the  south  bound- 
ary of  the  river  by  the  surveyor  who  sur- 
veyed the  south  part  of  the  township  was  set 
to  the  north  of  the  present  main  channel, 
and  that  his  meander  line  for  considerable 
distances  both  each  and  viest  of  the  meander 
corner  is  also  to  the  north  of  the  present 
channel,  at  one  point  more  than  20  chains  to 
the  north. 

The  recent  survey  also  shows  other  chang- 
es In  the  channel  of  the  river.  Neither  of  the 
surveyors  making  the  original  surveys  re- 
ported finding  more  than  one  channel,  while 
the  recent  survey  shows  three,  although  two 
of  these  practically  coincide  at  the  place 
where  the  east  line  of  section  28  crosses  the 
main  or  southernmost  channel.  Evidence 
that  the  two  northerly  channels  had  no  exist- 
ence at  the  time  of  the  original  surveys  Is 
also  furnished  by  the  field  notes  of  the  sur- 
veyors making  the  surveys.  The  surveyor 
surveying  the  north  i>art  of  the  township  In 
projecting  his  meander  lines  twice  crossed 
places  where  the  north  channel  now  exists 
and  crossed  one  place  where  the  center  chan-  < 
nel  now  exists,  without  mention  of  either, 
and  the  surveyor  surveying  the  south  part 
01  the  township  twice  crossed  places  where 
the  middle  channel  Is  now  found,  likewise 
without  noting  It  In  his  field  notes.  That 
the  failure  to  mention  the  streams  if  they 
then  existed  could  have  been  no  mere  inad- 
vertence is  evidenced  by  the  fact  that  the 
field  notes  of  each  of  the  surveyors  are  re- 
plete with  references  to  much  less  minor  ob- 
jects, some  of  which  are  water  courses.  It 
may  be  stated  here  that  there  is  nothing  in 
the  record  which  challenges  the  good  faith 
of  the  surveyors  making  the  surveys,  and 
nothing  which  indicates  that  they  did  not 
truthfully  report  the  conditions  as  they  found  , 
them.  There  Is  not  much  on  the  surface  of 
the  ground,  It  Is  true,  which  indicates  that 
the  riv»  was  at  the  places  the  surveyors 
found  it  to  be  at  the  times  of  their  respective 
surveys,  although  the  engineer  making  the 
recent  survey  did  say  that  there  was  a  de- 
cided bank  at  the  place  where  the  first  sur- 
veyor set  his  meander  corner,  which  bank  fol- 
lowed for  some  distance  on  each  side  of  the 
corner  the  meander  line  as  the  engineer  re- 
traced it.  But,  assuming  there  were  no  in- 
dications of  a  channel,  it  by  no  means  con- 
victs the  surveyors  of  false  or  fraudulent 
surveys.  The  land  through  which  the  river 
courses  at  this  place  is  bottom  land,  com- 
posed of  soil,  sand,  and  gravel,  substances 
not  conducive  to  the  maintenance  of  a  fixed 
channel.  Indeed,  it  seems  to  us,  it  would  be 
more  strange  if  the  river  there  maintained 
a  uniform  channel  than  it  Is  strange  that  It 
would  shift  one  way  or  the  othtT  as  time 
elapsed.  The  evidence  of  all  of  the  witnesses 
testifying  at  the  trial  Is  to  the  effect  that 
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there  has  been  a  gradual  Ehifting  of  the  main 
channel  of  the  river  to  the  southward.  While 
none  could  remember  when  there  was  not 
more  than  one  channel  at  this  plaec,  all  agree 
that  the  south  channel  is  now  and  has  al- 
ways been  the  main  channel. 

The  land  described  in  tbd  complaint  was 
entered  with  other  lands  as  a  homestead  in 
1899.  The  governqnent  patented  the  land  to 
the  entryman  In  1891,  and  the  appellants  a^e 
his  successors  In  interest.  The  entry  and  the 
patent,  of  course,  described  the  land  accord- 
ing to  the  survey  of  1865. 

If  we  have  made  ourselves  nndeistood  by 
the  foregoing  statement,  It  is  apparent  that 
the  surveys  made  of  the  different  parts  of  the 
township  do  not  connect.  Stated  more  par- 
ticularly, there  is  between  the  meander  lines 
of  the  two  surveys  an  irr^ular  shaped  track 
of  land  something  more  than  the  width  of 
the  river  over  which  the  surveys  do  not  ex- 
tend. It  is  In  this  area  that  the  tract  In 
dispute  lies.  The  respondent  contends  tliat, 
because  the  government  surveys  do  not  dose 
over  It,  it  is  unsurveyed  public  land  subject 
to  settlement  in  its  present  condition,  and 
subject  to  entry  when  the  government  diooses 
to  extend  the  surveys  over  it ;  while  the  ap- 
pellants contend  that  it  is  an  accretion  to 
the  tract  patented  to  their  predecessor  in 
title,  and  is  theirs  in  virtue  of  their  title 
deeds. 

[1,2]  There  is  no  disagreement  between 
counsel  as  to  the  applicable  principles  of  law. 
Meander  lines  run  in  surveying  fractional 
portions  of  the  public  lands  bordering  upon 
streams,  whether  navigable  or  unnavigable, 
are  run,  not  as  boundaries  of  the  tract,  but 
are  run  for  the  purpose  of  defining  the  sinu- 
osities of  the  banks  of  the  streams  and  as  a 
means  of  ascertaining  the  quantity  of  land 
in  the  fractions ;  that  the  stream  itself  is  the 
actual  boundary  in  all  cases,  the  part  of  the 
stream  which  forms  the  boundary  differing 
'  in  the  different  states  according  to  the  local 
law;  that  the  local  law  of  this  state  recog- 
nizes the  line  of  ordinary  high  water  as  the 
boundary  line  on  all  navigable  streams,  and 
the  thread  of  the  stream  as  the  boundary  on 
all  streams  that  are  unnavigable. 

[3]  Another  rule  is  that,  when  grants  of 
land  border  on  running  water,  and  the  course 
of  the  stream  is  changed  by  that  process 
IcDown  as  accretion — that  Is  to  say,  the 
gradual  washing  away  on  the  one  side  and 
the  gradual  building  up  on  the  other — the 
owner's  boundary  changes  with  the  changing 
course  of  the  stream.  As  was  said  by  the 
Supreme  Court  of  the  United  States  in  New 
Orleans  t.  United  States,  10  Pet  662,  9  L. 
Ed.  573: 

"No  other  rule  can  be  applied  on  just  prin- 
ciples. Every  pioprietor  wliose  land  is  thus 
bounded  is  subject  to  loss,  by  the  same  means 
which  may  add  to  his  territory;  and  as  he  is 
without  remedy  for  his  loss,  in  this  way,  he 
Mnnot  be  held  acconntable  for  Iiis  gain." 


[4]'  The  -rule  is  as  much  applicable  to  the 
government  as  it  is  to  private  individuals. 
If  the  government  chooses  to  grant  its  lands 
making  a  running  stream  one  of  the  bound- 
aries of  the  grant,  it  must  expect  this  part 
of  the  boundary  to  change  as  time  goes  on. 
Ordinarily  it  gains  in  one  place  what  it  loses 
in  another,  and  on  no  principle  of  justice 
can  it  say  that  it  is  hot  to  be  subjected  to  Qie 
general  rule.  And  such  we  tmderstand  to  be 
the  holding  of  the  Supreme  Court  in  Jefferis 
V.  East  Omaha  Lend  Co^  134  U.  S.  178,  10 
Sup.  Ct  518,  33  L.  Ed.  872.  There  the  bound- 
ary was  the  Missouri  river.  Ttie  patent  to 
the  land  made  to  the  individual  by  the  gov- 
ernment was  made  some  years  after  the  sur- 
vey, during  which  time  there  had  been  an 
accretion  to  the  land  by  the  changing  conrse 
of  the  stream.  It  was  held  that  a  pat^it  to 
the  land  according  to  the  lot  number  of  tbe 
official  plat  of  the  survey  conveyed  to  the 
patentee  the  title  to  all  accretion  which  Iiad 
been  formed  between  the  time  ot  the  survey 
and  the  date  of  tiie  patent 

[5]  On  the  other  hand,  it  is  equally  the  mle 
titat  when  a  stream,  which  is  a  boundary, 
from  any  cause  suddenly  abandons  its  old 
channel  and  creates  a  new  one,  or  suddenly 
washes  from  one  of  Its  banks  a  considerable 
body  of  land  and  deposits  it  on  the  opposite 
bank,  the  boundary  does  not  change  with 
changed  conrse  of  the  stream,  but  remains  as 
it  was  before.  This  sudden  and  rapid  change 
is  termed  in  law  an  avulsion,  and  diSws 
from  an  accretion  in  that  the  one  is  violent 
and  visible,  while  the  other  is  gradual,  and 
perceptible  only  after  a  lapse  of  time. 

[6,  7]  It  is  the  rule  also  that  the  appellants 
must  recover  on  the  strength  of  their  own 
title,  and  not  on  the  weakness  of  their  ad- 
versary's. And,  since  the  land  In  controversy 
is  not  within  the  defined  boundaries  of  the 
conveyances  under  which  they  hold,  it  must 
appear,  if  they  are  to  recover,  that  the  dis- 
puted land  has  been  added  to  their  original 
boundaries  by  accretion.  Does  the  evidence 
preponderate  in  favor  of  this  view?  It  is  onr 
conclusion  that  it  does.  Some  of  the  salient 
facts  we  have  hereinbefore  set  out.  In  addi- 
tion it  appears  that  the  river  has  not  within 
the  memory  of  the  witnesses  testifying  on 
the  subject  ever  been  subject  to  sudden  or 
violent  changes.  All  testify  that  there  has 
been  a  drift  of  the  main  channel  of  the  river 
to.  the  south,  and  all  agree  that  the  diange 
has  been  gradual,  not  the  result  of  any  sud- 
den change.  There  is,  of  course,  a  period 
between  the  time  of  the  original  surveys  and 
the  time  when  the  recollection  of  the  witness- 
es begin  which  is  not  covered  by  the  evidence, 
and  it  is  evident  also  that  during  this  period 
the  river  formed  two  additional  channels  at 
this  place.  But  we  cannot  think  this  argues 
against  the  general  conclusion  that  the  drift 
of  the  main  channel  has  been  gradual  rather 
than  sudden  or  avulsive.  The  record  is  silent 
as  to  evidences  of  abandoned  channels^  and 
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these  It  would  seem  must  certainjy  exist  If 
the  change  in  the  coarse  of  the  stream  had 
been  other  than  gradtiaL 

It  is  our  conclusion  that  the  land  in  dis- 
pute is  a  part  of  the  appellant's  holding  rath- 
er than  a  part  of  the  unsurreyed  public  lands 
of  the  United  States.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  Judgment  for  the  appel- 
lants, plaintiffs  below. 

PARKEB,  C.  J.,  and  BRIDOBS,  MITOH- 
BLL,  and  TOLMAN,  JJ.,  concur. 


088  Cal.  474)  • 

PARKER  V.  SWETT  at  al 

SAME  V.  CARL8T0N  at  aL 

(8.  F.  95S9,  974S.) 

(Supreme  Court  of  California.    March  24,  1922, 

as  Amended  March  31,  1922.    Rehearing 

Denied  April  20,  1922.) 

1.  Trial  9=>66— Reopening  dlsorettonary. 

Matter  of  permitting  a  party  to  reopen  the 
case  to  introdace  evidence  is  discretionary. 

2.  Easements  «=330(2)— Right  to  coastnict 
pipe  line  aot  lost  by  disuse. 

The  right  of  a  grantee  under  a  reservation 
in  a  deed  to  construct  a  pipe  line  over  other 
land  of  the  grantor,  was  not  lost  by  disuse. 

3.  Waters  and  water  courses  «=348— Riparian 
riglits  not  lost  by  disuse. 

Riparian  rights  are  not  lost  by  disuse. 

4.  Appeal  and  error  «=3l  170(7)— Introdaotloa 
in  evidence  of  Judgment  held  not  prejudicial 

"miscarriage  of  Justice." 
Admission  in  evidence  of  judgment  roll  in 
another  case  in  which  an  appeal  was  pending 
was  not  a  miscarriage  of  Justice,  within  Const, 
art.  6,  {  4V&,  where  the  judgment  was  subse- 
quently affirmed. 

5.  Partition  «=3|2( I)— Riparian  rights  may  be 
divided. 

Where  a  tract  of  land  on  a  stream  was  par- 
titioned by  the  parties,  riparian  rights  could 
also  be  divided  and  be  preserved  as  to  both  par- 
cels by  reservations  in  the  deeds. 

6.  Judgment  «=s>743  (2)— Adjudication  as  to  ex- 
tent of  riparian  rights'  conclusive  on  parties 
In   another  action. 

An  adjudication  as  to  riparian  rights  in  a 
stream  was  res  adjudicata  in  a  subsequent  ac- 
tion between  the  parties. 

7.  Waters  and  water  courses  4=>40— Rights  of 
riparian  owners  mutual  and  reciprocal. 

The  rights  of  riparian  proprietors  on  the 
•ame  stream  with  respect  to  each  other  are 
mutual  and  reciprocal,  and  neither  has  right 
to  the  whole  strealn  as  against  the  rights  of 
others,  and  each  is  entitled  to  his  reasonable 
•bare  thereof  considering  the  rights  and  needs 


of  others,  and  such  rights  must  be  exercised 
and  the  use  must  be  made  only  on  the  parcel  to 
which  the  rights  attach. 

8.  Waters  and  water  courses  «=»44 — Riparian 
owner  coaid  not  taka  watar  on  tract  and  use 
It  on  another. 

Where  a  tract  of  land  was  partitioned  and 
the  right  to  water  in. a  stream  was  divided,  and 
thereafter  owner  of  one  of  the  parcels  acquired 
another  tract  of  land  having  riparian  rights, 
the  latter  could  not  take  water  on  the  last-ac- 
quired t;act  for  use  on  the  parcel  acquired  un- 
der the  partition  deeds,  so  as  to  deprive  the 
other  parcel  of  its  share  of  water. 

In  Bank. 

Aivpeals  from  Superior  (Tourt,  Napa  Coun- 
ty; Henry  C.  Oeaford,  Judge. 

Actions  by  Homer  C.  Parker  against  E.  C. 
Swett  and  others,  and  by  the  same  plaintiff 
against  J.  F.  Carlst<m  and  others.  Judg- 
ments for  plaintiff,  and  defendants  appeal. 
Judgment  in  the  first  case  affirmed  and  that 
in  the  second  case  modified  and  affirmed, 
with  directions. 

R.  P.  Henshall,  of  San  Francisco,  for  ap- 
pellants. 

Samuel  C.  Wlel,  of  San  Francisco  (Clar- 
ence N.  Riggins,  of  Napa,  and  William  E.  Col- 
by, of  San  Francisco,  of  counsel),  for  re- 
spondent 

SHAW,  C.  J:  The  abov»«ntitled  cases 
were  tried  separately  and  at  different  times. 
Separate  Judgments  were  given,  and  separate 
appeals  were  taken.  They  both  concern  the 
same  property  and  rights,  and  the  points  in- 
volved are  so  closely  connected  that  it  will 
simplify  matters  to  decide  them  In  one  opin- 
ion. We  will  treat  each  case  separately  in 
the  order  of  their  respective  numbers. 

Case  S.  F.  No.  9559: 

This  is  an  action  to  quiet  the  alleged  title 
of  the  plaintiff  to  certain  easements,  against 
the  claims  of  the  defendants.  This  is  the  sec- 
ond appeal  in  the  cause.  The  decision  on  the 
first  appeal  was  made  by  the  District  Court 
of  AK)eal  on  February  26,  1919,  reversing, 
in  part,  the  judgment  of  nonsuit  previously 
rendered  by  tiie  trial  court.  40  Cal.  App.  68, 
180  Pac.  351.  Thereafter  a  new  trial  was 
had  in  the  court  below,  and  judgment  was 
given  for  the  plaintiff.  The  defendants 
Swett  and  Grange  appeal. 

The  defendant  Grange,  by  his  answer,  dis- 
claimed all  Interest  In  the  matter  set  up  in 
the  complaint  We  are  at  a  loss  to  under- 
stand why  he  Joined  in  the  appeal.  But  it  is 
obvious  that,  as  to  blm,  the  Judgment  must 
be  afilrmed.  The  matters  Involved  in  the 
present  appeal  concern  only  the  plaintiff 
Parker  and  the  defendant  Swett. 

On  or  about  May  7,  1890,  Thompson  and 
Chase,  predecessors  in  interest  of  both  par- 
ties, were  the  owners  as  tenants  in  common 
of  the'  7^  acres  of  land  to  which  the  rights 
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and  easements  here  Involved  pertain.  A 
small  stream,  knovra  as  Chase  creek,  rising  in 
the  bills  northeasterly  of  said  tract,  enters 
the  land  near  the  northeast  comer  and  runs 
westerly  for  a  considerable  distance  and  then 
southerly  through  the  tract  to  the  southern 
boundary  thereof.  On  May  7,  1890,  a  parti- 
ticm  was  effected  between  said  parties  by 
which  the  southern  portion,  containing  298 
acres,  was  given  to  Thompson,  and  the  north- 
em  portion,  containing  424  acres,  to  Chase. 
The  boundary  line  between  them  was  a  line 
running  through  the  central  part  of  the  tract 
from  a  point  on  the  western  line,  north  68V^ 
degrees  east,  to  the  eastern  boundary  there- 
of. The  northerly  line  of  the  tract  was  in- 
dented by  another  tract  not  then  owned  by 
the  parties.  The  division  line  ran  along  the 
south  line  of  this  other  tract  and  as  a  result 
the  land  partitioned  to  Chase  was  cut  into 
tracts,  the  westerly  parcel  containing  370 
acres,  designated  herein  as  "tract  1,"  and  the 
easterly  parcel  64  acres,  designated  herein 
as  "tract  2."  There  was  a  space  twenty 
chains  wide  between  them.  The  partition 
was  made  by  deeds  whereby  each  party  con- 
veyed to  the  other  his  interest  in  the  tract 
thereby  set  apart  to  the  other.  The  ease- 
ments now  in  question  were  set  forth  Ui  the 
deed  of  Thompson  to  Chase  and  they  were 
reserved  by  Thompson  as  burdens  or  servi- 
tudes upon  the  northern  parcel,  tract  1,  and 
as  easements  ai^urtenant  to  the  southern 
parcel.  They  were  five  in  number,  but  the 
only  easements  now  involved  are  those  num- 
bered 8  and  4,  which  are  as  follows: 

3.  "A  right  to  take,  use,  appropriate,  divert, 
lead,  and  carry  away,  in  pipes  or  otherwise, 
one-balf  of  the  waters  flowing  or  that  may  flow, 
in  the  stream  on  said  pi^emises,  to  be  taken  at 
or  near  the  point  where  the  waters  of  said 
stream  arc  now  partially  diverted  in  pipes  lead- 
ing to  the  dwelling  on  said  premises." 

4.  "The  right  of  way  for  a  line  of  pipe  for 
water  from  the  point  where  said  waters  may  be 
diverted  over,  across,  in,  and  through  said 
premises  to  the  said  adjoining  tract  on  the 
south,  such  pipe  to  be  laid  so  as  not  to  inter- 
fere with  the  proper  cultivation  of  said  prem- 
ises, and  also  the  right  at  all  times  to  enter 
in  and  upon  said  premises  for  the  purpose  of 
viewing,  changing,  repairing,  or  preserving  said 
pipe  that  may  be  so  laid,  and  making  and  main- 
taining a  proper  division  of  said  water." 

The  point  of  diversion  of  the  water  men- 
tioned In  No.  3  is  situated  near  the  northeast 
comer  of  the  tract  1,  now  owned  by  Swett 
The  third  reservation,  it  may  be  noted,  re- 
served to  Thompson,  as  an  appurtenance  to 
the  tract  conveyed  by  Chase  to  him,  the  right 
to  take  and  use  "one-half  of  the  water  flow- 
ing or  that  may  flow"  in  Chase  creek  at  said 
point  of  diversion  on  tract  1,  designated  in 
the  record  as  the  "1890  point" 

The  Judgment  declares  that  the  plaintiff, 
as  against  the  defendants,  is  the  owner  of 
the  right  to  have  Chase  creek  flow  naturally 


and  undiminished  to  said  point  of  diversion 
and  to  tak'e  out  at  that  point  one-half  of  the 
water  thereof  there  flowing  and  carry  it 
away  in  pipes  or  otherwise  and  use  the  same, 
and  that  said  right  is  appurtenant  to  "and 
part  and  parcel  of"  plaintiff's  said  land; 
that  plaintiff  is  also  the  owuer  of  a  right  of 
way  for  a  pipe  line,  to  be  laid  in  and  along 
the  bed  of  Chase  creek  from  said  point  of 
diversion  to  plaintiff's  tract  of  land,  and  of 
the  right  to  enter  on  the  Swett  land  to  view, 
examine,  change,  repair,  or  preserve  the  pipe 
so  laid,  and  to  make  and  maintain  a  proper 
division  of  said  water,  which  rights  are  also 
declared  to  be  appurtenant  to  the  plaintiff's 
land. 

The  appellants  claim  that  these  provisions 
of  the  Judgment  assume  that  the  partition 
deeds  granted  to  the  plaintiff  an  interest  in 
the  stream,  and  that  this  is  contrary  to  the 
decision  of  the  district  court  of  appeal  on  the 
previous  appeal  which  has  now  become  the 
law  of  the  case.  We  do  not  so  understand 
the  previous  opinion.  That  opinion  shows 
that,  after  this  partition.  Chase  acquired  the 
tract  designated  in  the  record  as  "tract  3," 
being  the  land  lying  between  tracts  1  and  2 
set  off  to  him  by  the  partition,  and  it  de- 
clares that  the  deeds  show  no  Intention  to 
convey  anything  but  a  right  to  the  use  of  the 
water  which  could  be  obtained  on  the  north- 
era  half  of  the  original  tract  of  land  at  the 
place  called  the  point  of  diverslcm,  the  north- 
em  one-half  referred  to  being  the  aforesaid 
tract  1.  This  right  would  constitute  an  in- 
terest in  the  stream  flowing  at  that  point, 
and  in  the  water  to  be  obtained  there.  But 
this  is  not  inconsistent  with  the  fact  that  the 
right  so  secured  to  Thompson  was  a  riparian 
right  and  a  part  of  the  riparian  right  in  the 
stream  which  was  part  and  parcel  of  the  en- 
tire original  undivided  tract  before  the  par- 
tition. Thompson  was  a  half  owner  in  these 
rights,  as  well  as  of  the  land  of  which  they 
were  part.  The  intention  of  the  partition  be- 
ing to  divide  the  land  between  them  and  set 
off  to  each  in  severalty  his  due  proportion 
thereof,  such  intent  would  include  the  ripa- 
rian rights  in  the  stream.  The  obvious  pur- 
pose and  effect  of  the  easements  reserved  to 
Thompson  was  to  provide  a  means  whereby 
he  could  obtain  his  share  of  the  water  and 
carry  it  to  the  land  set  off  to  him  for  use 
thereon  in  the  exercise  of  his  riparian  right. 
It  therefore  accomplished  a  division  of  the  ri- 
parian rights  by  assigning  one-half  the  wa- 
ter to  each  party,  and  also  a  reservation  in 
favor  of  the  Thompson  land  of  easements  in 
the  Chase  land  to  enable  Thompson  to  obtain 
and  use  the  water  by  taking  it  out  of  the 
stream  on  the  Chase  land.  Without  the  res- 
ervations he  would  have  had  no  rights  of  ac- 
cess at  that  point.  It  was  not  necessary  to 
also  expressly  reserve  the  riparian  right  to 
one-half  of  the  water,  for  that  would  go  vrith 
the  land  set  off  to  Thompson,  which  also 
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abutted  on  the  stream.  The  Insertion  of  the 
reservations  was  an  implied  recognition  of 
that  fact.  The  opinion  also  declares  that 
the  partition  deeds  did  not  transfer  or  con- 
vey any  right  or  interest  In  the  water  rights 
pertaining  to  tract  3,  through  which  also  the 
stream  runs.  This  must  have  been  so,  since 
neither  of  them  at  that  time  had  any  Interest 
in  tract  3.  Afterwards,  In  the  year  1895, 
Chase  acquired  tract  3,  and  Swett  is  now  the 
owner  thereof.  But  his  ownership  of  that 
land,  of  itself  confers  on  blm,  as  against 
other  riparian  land  on  the  stream,  no  right 
in  the  stream,  except  to  take  a  reasonable 
part  of  the  water  for  any  beneficial  use  on 
that  land,  and  not  elsewhere.  We  think  the 
present  decree  is  not  objectionable  In  its  dec- 
laration that  the  plaintiff's  right  to  take  the 
water  at  the  "1890  point"  Is  "part  and  par- 
cel of  hte  land,  that  Is  to  say,  riparian  In 
character. 

The  Judgment  proceeds  to  declare  the  quan- 
tity of  water  which  constitutes  the  natural 
flow  at  tlie  point  stated  and  declares  that  the 
plalntlfl"  is  entitled  to  one-half  thereof  and 
the  defendant  to  the  other  half.  No  com- 
plaint is  made  of  this  portion  of  the  Judg- 
ment. 

[1]  After  the  trial  had  closed  and  the 
cause  had  been  submitted  to  the  court  for  de- 
cision, It  was  reopened  at  the  request  of  the 
appellants  for  the  sole  purpose  of  Introduc- 
ing additional  testimony  to  identify  the  loca- 
tion of  the  roads  and  the  quarry  mentioned 
in  the  reservations  not  here  Involved.  The 
court  did  not  err  In  refusing  to  allow  the  de- 
fendant to  reopen  the  case  upon  other  sub- 
jects. The  matter  was  discretionary,  and 
there  Is  not  even  an  attempt  to  show  an 
abuse  of  discretion. 

[2,  3]  The  appellants  Insist  that  the  injunc- 
tion against  interference  by  defendants  with 
the  rights  adjudged  to  the  plaintiff  should 
have  been  contingent  uiion  the  construction 
by  the  plaintiff  of  a  pipe  line  from  the  point 
of  diversion  to  plaintiff's  land.  It  seems  that 
no  such  pipe  line  has  ever  been  constructed. 
Inasmuch  as  these  are  all  vested  rights,  we 
can  perceive  no  reason  why  the  court  did 
not  have  the  right  to  declare  that  the  de- 
fendants should  be  enjoined  from  interfering 
therewith.  Even  If  we  -assume  that  the 
right  of  plaintiff  to  take  water  from  the 
stream  does  not  come  to  him  as  a  partition 
of  the  riparian  right  attaching  to  the  land, 
but  only  by  virtue  of  the  reservations  in  the 
deeds,  it  would  not  be  lost  by  disuse.  Where 
rights  or  easements  are  acquired  by  grant, 
or  by  a  reservation  having  the  effect  of  an 
implied  grant  (Wood  v.  Boyd,  145  Mass.  179, 
13  N.  E.  476),  the  owner  does  not  lose  them 
by  mere  disuse.  Parker  v.  Swett,  40  Cal. 
App.  74,  180  Pac.  351;  Smith  v.  Worn,  93 
CaL  206,  28  Pac.  944 ;  Currier  v.  Howes,  103 
Cal.  437,  37  Pac.  521;  Petltplerre  v.  Maguire, 
155  Cal.  250,  100  Paa  690;   People  y,  S.  P. 
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Co.,  172  Cal.  701,  158  Pae.  177;  Copeland  v 
Palrvlew  L.  &  W.  Co.,  165  Cal.  lo6,  131  Pac. 
119.  The  decree,  however,  declares  that 
plaintiff's  water  right  is  not  only  appurte^ 
nant  to  his  land,  but  is  "part  and  parcel" 
thereof,  which  means  that  it  is  a  riparian 
right  and  consequently,  that  it  is,  as  such, 
not  lost  by  disuse. 

It  appears  from  the  findings  that  Swett  has 
acquired  the  parcel  of  land  known  as  tract  3, 
situated  between  the  two  parcels  conveyed  to 
Chase  by  Thomi>son  in  1890,  and  that  the 
stream  in  question  passes  through  this  tract. 
The  appellant  insists  that  the  court  should 
have  decreed  that  the  easements  created  by 
the  deed  from  Thompson  to  Chase  did  not 
affect  the  water  rights  pertaining  to  tract 
3.  A  suflicient  answer  to  this  point  is  that 
the  decree  does  contain  such  a  provision. 
Consequently,  notwithstanding  the  other  pro- 
visions of  the  decree,  the  defendant  may 
make  a  reasonable  use  of  the  water  on  said 
intervening  land,  as  riparian  owner  thereof, 
subject  to  the  correlative  and  reciprocal 
rights  of  other  riparian  owners  of  land  on 
the  stream. 

The  judgment  in  case  S.  F.  No.  9559  is  af- 
firmed, respondent  to  recover  costs  of  ap- 
peal. 

Case  S.  F,  No.  9748: 
-  In  this  action  the  complaint  alleged  plain- 
tiff's ownership  of  the  land  claimed  by  him  in 
case  S.  F.  No.  9559.  aforesaid,  that  the  defend- 
ants were  in  possession  of  the  tract  designat- 
ed as  tract  3,  being  the  land  situated  be- 
tween the  two  tracts  of  land  belonging  to' 
Swett,  designated  as  tracts  1  and  2,  respec- 
tively, as  aforesaid,  and  that  Chase  creek 
flowed  across  defendant's  tract  3  in  a  west- 
erly direction  to  the  point  of  diversion,  here- 
inbefore mentioned,  on  said  tract  1.  In  the 
record  before  us  this  point  is  called  the 
"1890  point,"  and  for  convenience  we  will 
use  that  designation  hereafter.  It  is  alleged 
that  the  plaintiff  owns  the  right  to  have  said 
creek  flow  naturally  and  undiminished  to 
said  1890  point,  and  there  to  take  one-h^lf  of 
said  natural  flow  and  carry  the  same  to  the 
plaintiff's  said  land  for  use  thereon ;  that  the 
defendants  have  diverted  all  the  natural  flow 
of  the  creek  above  said  1890  point,  so  as  to 
prevent  any  water  from  coming  down  to  said 
point  and  deprive  the  plaintiff  of  all  use  of 
said  water,  that  they  claim  the  right  to  do 
so  by  reason  of  their  possession  of  said  tract 
3,  and  that  said  claim  is  without  right. 

The  defendants  answered,  averring  that  de- 
fendant Swett  is  the  owner  of  tract  3,  admit- 
ting that  she  is  in  possession  of  same,  and 
alleging  that  the  possession  of  the  other  de- 
fendants is  subordinate  to  her  possession  and 
that  their  rights  depend  upon  her  rights.  It 
also  avers  that  the  natural  flow  of  Chase 
creek  does  not  reach  the  1890  point  and  de- 
nies that  plaintiff  has  any  right  to  the  water 
thereof  at  that  point; 
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The  findings  are  to  the  effect  that  plaintiff 
Is  the  owner  of  the  land  as  alleged  in  his 
complaint;  that  the  defendant  Swett  Is  the 
owner  of  said  tract  3;  that  Chase  creek  is  a 
natural  stream  of  running  water  arising 
easterly  of  tract  3  and  flowing  across  the 
same  into  the  defendants'  tract  1  to  the  ^890 
point  aforesaid;  that  said  tract  1  and  tract 
2  and  the  ptaintiff's  said  land  was,  in  1890,  a 
single  undivided  tract  owned  by  Thompson 
and  Chase  as  tenants  in  common,  that  all  of 
said  undivided  ^tract  was  riparian  to  Chase 
creek,  that  the  same  was  partitioned  be- 
tween Chase  and  Thompson,  as  previously 
stated,  that  by  said  partition  deed  there  was 
set  off  to  plaintiff's  predecessor,  and  pre- 
served to  plaintiff's  said  land,  the  riparian 
right  which  said  land  had  as  a  part  of  the 
original  undivided  tract,  and  that  by  said 
partition  deeds  the  predecessor  of  Swett 
granted  ,to  the  predecessor  of  plaintiff,  "as  a 
means  of  enjoying  the  riparian  rights  of  the 
Thompson  ranch,  the  right  to  exercise  said 
riparian  rights  at  said  1890  point"  and  to 
take  the  water  at  that  point,  together  with 
the  right  of  way  for  a  pipe  line  to  carry  wa- 
ter from'  that  p<^t  to  plain tifTs  said  land; 
that  said  tract  3  and  tract  1,  belonging  to 
defendant  Swett,  and  said  Thompson  ranch 
belonging  to  plaintiff,  are  each  and  all  ripari- 
an to  said  Chase  creek;  that  as  part  and 
parcel  of  tract  3,  defendant  has,  as  against 
the  plaintiff,  the  right  as  a  riparian  owner  of 
tract  3  to  take  a  reasonable  share  of  the  wa- 
ters of  the  creek,  but  no  more,  for  reasonable 
use  upon  tract  3,  and  not  elsewhere,  and  for 
no  other  purpose,  and  that  the  defendants 
have  no  other  claim  or  right  In  the  waters  of 
said  creek  by  virtue  of  or  because  of  their 
ownership  or  possession  of  tract  3.  It  was 
further  declared  that  tract  3  is  mountainous 
land  not  capable  of  agricultural  use,  except 
to  pasture  stock  thereon,  and  that  l^e  only 
use  of  said  water  that  can  be  made  on  said 
tract  is  for  furnishing  drinking  water  for 
stock  pastured  thereon ;  also  that  the  defend- 
ants, against  plaintiff's  protest,  have  diverted 
the  water  from  said  creek  and  deprived  the 
plaintiff  thereof  at  s&id  1890  point,  and  that 
they  have  not  used  the  same  in  any  manner 
on  said  tract  3. 

The  material  portions  of  the  Judgment  are 
that  plaintiff  is  the  owner  of  the  land  afore- 
said together  with  the  water  right  In  said 
Chase  creek  as  aforesaid;  that  defendant 
Swett  is  the  owner  of  tract  3;  that  tract  3 
and  tract  1  aforesaid,  and  also  the  land  of 
the  plaintiff,  are  riparian  to  said  creek;  that 
defendant  Swett  is  entitled  to  take  of  the 
yrtitex  of  Chase  creek  a  reasonable  share  and 
no  more  for  use  upon  said  tract  3,  and  not 
elsewhere  or  for  any  other  purpose;  that  the 
only  use  of  which  it  Is  available  there  is  to 
supply  water  for  stock  pastured  thereon  dur- 
ing the  period  between  January  Ist  and  June 
30th  of  each  year;   and  that,  except  as  to| 


said  rights  of  the  defendant,  the  plaintiff  is 
entitled,  as  part  and  parcel  of  his  land,  to 
have  said  creek  flow  naturally  and  undimin- 
ished to  said  1890  point  and  there  to  take 
for  use  on  his  said  ranch  "the  natural  flow  of 
said  Chase  creek";  and  that  the  plaintiff's 
title  thereto  be  quieted  and  the  defendants  be 
enjoined  from  claiming  adversely  thereto. 

We  learn  from  the  briefs,  although  it  does 
not  appear  in  the  record,  that  the  diversion 
by  the  defendant  on  tract  3  complained  of  by 
the  plaintiff,  was  the  collection  of  all  the  wa- 
ter of  the  stream  at  some  point  on  that  tract 
and  carrying  it  down  in  a  pipe  to  a  concrete 
reservoir  constructed  by  defendant  on  his 
tract  1  on  which  the  1890  point  is  situated, 
and  there  storing  it  for  his  own  use  on  said 
tract  1  to  the  exclusion  of  any  use  thereof 
by  the  plaintiff.  The  record  contains  re- 
marks and  circumstances  indicating  that  this 
is  true,  and  it  is  not  disputed  by  the  de- 
fendant. 

We  also  infer  from  the  briefs  that,  after 
the  decision  by  the  district  court  on  the  for- 
mer appeal  in  February,  1919,  affirming  the 
Judgment  of  nonsuit  as  to  tract  3,  the  plain- 
tiff l>egan  the  present  action  to  quiet  plain- 
tiff's title  to  the  water  of  Chase  creek  against 
claims  of  the  defendant  based  on  their  pos- 
session of  tract  3.  The  Judgment  appealed 
from  in  case  S.  F.  No.  9S59  was  rendered  sev- 
eral months  before  the  trial  of  the  present  ac- 
tion. At  the  opening  of  the  trial  of  this  ac- 
tion the  plaintiff  offered  in  evidence  the  Judg- 
ment roll  In  the  action  previously  tried  as 
aforesaid,  claiming  the  right  to  do  so  and  to 
have  the  same  admitted  and  considered  as  a 
final  adjudication  between  the  parties,  under 
a  stipulation  made  in  the  other  action  on 
May  3, 1920,  as  a  part  of  a  stipulation  there- 
in extending  the  time  to  file  a  transcript  on 
appeal.  The  portion  of  the  stipulation  re- 
ferred to  Is  as  follows: 

"In  consideration  for  the  foregoing  extension 
of  time,  said  defendants  waive  pendency  of  said 
appeal  as  an  objection  to  use  by  plaintiff  here- 
after, whetlier  in  this  action  or  in  any  other, 
of  the  judgment  roil  in  ttie  case  above  entitled." 

At  the  timfe  of  the  trial  of  the  present  ac- 
tion, October  8,  1920,  the  appeal  referred  to 
was  still  undetermined.  No  objection  was 
made  to  the  introduction  of  the  Judgment 
roll,  and  the  same  was  received  in  evidence. 
At  the  close  of  the  trial,  however,  the  defend- 
ant moved  to  strike  out  the  Judgment  roll  on 
the  ground  that  it  was  not  adA^issible  as  a 
final  Judgment,  or  as  proof  of  the  facts  ad- 
judicated thereby,  because  it  had  not  yet  be- 
come final,  the  at^>eal  therein  not  yet  having 
been  decided.  This  motlcm  was  denied.  In 
the  course  of  the  trial  the  defendant  offered 
evidence  to  show  the  amount  of  water  flow- 
ing In  Chase  creek  on  the  lands  in  controver- 
sy. The  plalntlfTIs  objected  on  the  ground 
that  the  judgment  introduced  in  evidence  ad- 
judicated that  matter,  and  that  the  defei.- 
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ftnt  could  offer  no  evidence  to  contradict  the 
declaration  in  said  Judgment.  That  Judg- 
ment purported  to  state  the  amount  of  wa- 
ter flowing  in  the  creek  at  the  1890  point. 
The  objection  was  sustained,  and  the  defend- 
ant was  not  allowed  to  introduce  any  evi- 
dence on  that  subject  These  rulings  are  as- 
signed as  error. 

[4-8]  Under  sectlMk  4%  of  arUcle  6  of  the 
Constitution,  the  appellate  courts  cannot  set 
aside  a  Judgment  rendered  in  the  superior 
court  for  any  error  in  the  admission  or  rejec- 
tion of  evidence  or  in  procedure,  unless  the 
court,  upon  examining  the  record,  shall  be  of 
the  opinion  that  the  particular  error  com- 
plained of  has  resulted  in  a  miscarriage  of 
Justice.  The  facts  which  we  have  recited, 
with  respect  to  the  location  and  description 
of  the  land  in  controversy,  are  not  disputed. 
The  defendant  offered  no  evidence  to  Indi- 
cate that  the  other  facts  stated  in  the  find- 
ings In  the  other  case  and  declared  in  the 
Judgment  were  not  true.  His  complaint,  ex- 
cept as  to  the  quantity  of  water  flowing  In 
the  creek,  is  altogether  with  respect  to  the 
conclusions  of  law  found  therein  and  em- 
bodied In  the  Judgment  While  it  Is  true  that 
the  Judgment  in  question  had  not  become 
final  at  the  time  it  was  admitted  in  evidence. 
It  will  be  final  when  our  decision  herein  af- 
firming it  becomes  final.  At  that  time  it  will 
be  an  adjudication  and  will  constitute  an  es- 
toppel. Under  all  these  circumstances,  we 
are  unable  to  see  how  the  ruling  can  result 
In  a  miscarriage  of  justice  as  to  the  defend- 
ant. She  disputes  the  conclusion  that  the  lands 
of  the  plaintiff  are  riparian  to  the  stream 
but  she  does  not  dispute  that  the  stream 
runs  through  all  the  tracts  In  controversy,  or 
that  for  a  considerable  period  each  year  it 
carries  water  throughout  Its  course,  and  the 
conclusion  follows  as  matter  of  law.  We  have 
already  shown  that,  under  the  facts  found 
la  case  S.  F.  No.  9559,  all  the  lands  were, 
as  matter  of  law,  entitled  to  riparian  rights 
in  the  stream  at  the  time  of  the  partition 
hereinbefore  mentioned,  and  that  the  effect 
of  that  partition  was  to  divide  the  riparian 
right  and  set  off  the  one-half  of  that  portion 
of  the  riparian  rights  which  attached  to  said 
original  tract  to  the  tract  now  belonging  to 
the  plaintiff,  as  part  and  parcel  thereof.  It 
Is  clear,  therefore,  that  when  the  judgment  in 
case  S.  F.  No.  95S8  becomes  final  by  our  afllrm- 
ance  thereof,  the  defendant  will  be  estopped  to 
deny  the  existence  or  extent  of  plaintiff's  ri- 
parian rights  aforesaid.  It  Is  also  clear  that 
what  she  Is  endeavoring  to  do  by  the  diver- 
sion of  the  water  flowing  on  tract  3  Is  to  col- 
lect the  same  for  use  on  some  other  tract 
The  briefs  show  that  she  does  this  for  use 
on  her  own  tract  1,  and  this  Is  not  disputed. 
This  she  has  no  right  to  do  as  against  the 
rights  of  the  plaintiff.  The  rights  of  ripari- 
an proprietors  on  the  same  stream,  with  re- 
-Bpect  to  each  other,  are  mutual  and  recipro- 


cal. Neither  has  a  right  to  the  whole  stream 
as  against  the  rights  of  the  others.  Each  is 
entitled  only  to  bis  reasonable  share  thereof, 
considering  the  rights  and  needs  of  the 
others,  and  such  rights  must  be  exercised 
and  the  use  must  be  made  only  on  the  par- 
cel to  which  the  rights  attach.  Swett  could 
not  use  her  riparian  rights  on  tract  8  to  feed 
or  increase  her  right  on  tract  1,  or  to  collect 
It  on  tract  3  for  the  purpose  of  using  it  all 
on  tract  1,  without  allowing  to  the  plaintiff, 
for  use  on  his  land,  his  rightful  share  of  the 
water  so  collected.  We  are  of  the  opinion 
that  the  Judgment  should  not  be  reversed  be- 
cause of  the  error,  if  It  be  such,  in  the  ad- 
mission and  consideration  of  the  judgment 
roll  aforesaid  as  a  determination  of  the  ri- 
parian character  of  the  water  rights  in  ques- 
tion. 

We  think,  however,  that  errors  appear  in 
the  decree,  perhaps  made  through  inadvert- 
ence, which,  if  allowed  to  remain,  would  sub- 
stantially impair  the  technical  legal  rights  of 
the  defendant,  though  not  otherwise  of  sub- 
stantial importance.  It  declares  that  the 
plaintiff  is  the  owner  of  the  right  to  have 
the  creek  flow  naturally  and  undiminished  to 
said  1890  point  and  there  to  take  "the  natu- 
ral flow"  of  said  creek.  This  means  the  en- 
tire flow.  The  complaint  asserts  a  right  to 
only  one-half  thereof.  This  part  of  the  Judg- 
ment was  evidently  a  mistake.  Whether  the 
taking  of  the  half  be  accomplished  by  a  divi- 
sion of  the  flow  at  all  times  or  by  a  division 
of  the  time  of  taking  it  all,  is  not  material  to 
our  Inquiry,  and  is  not  settled  by  the  decree. 
Probably  the  latter  is  the  only  feasible  meth- 
od for  so  small  a  stream.  The  decree  also 
declares,  in  effect,  that  the  defendant  cannot 
use  the  water  of  Chase  creek,  or  any  part 
thereof,  on  tract  3,  except  to  supply  water 
for  drinking  purposes  to  domestic  animals 
pasturing  thereon  between  January  1st  and 
June  30Ui  of  each  year.  We  do  not  think 
that  It  was  within  the  province  of  the  court 
thus  to  limit  the  riparian  use  of  water.  Tlie 
future  cannot  be  foreseen.  The  owner  of 
tract  3  may  use  all  the  water  at  any  place  on 
that  tract,  provided  it  is  not  consumed  and 
is  all  returned  to  the  channel  before  it  passes 
the  boundary  of  the  tract.  There  may  be 
years  when  pasturage  on  the  tract  will  be 
valuable  at  other  times  of  the  year  than  that 
allowed  by  the  Judgmoit  The  use  of  the  wa- 
ter for  drinking  should  not  be  forbidden  in 
that  evoit  Any  use  made  of  the  water  on 
tract  3,  which  consumes  it  and  prevents  It 
from  reaching  the  1890  point,  should  be  lim- 
ited to  such  quantity  as  may  be  reasonable 
and  Just  when  taken  in  connection  with  the 
rights  and  needs  of  the  other  riparian  tracts  ■ 
belonging  to  the  defendant  and  plaintiff,  re- 
spectively. Neither  the  pleadings  nor  the 
findings  present  this  question  for  decision, 
and  it  must  remain  for  future  adjudication 
if  necessity  ever  arises.    The  evidence  indl- 
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cates  that  the  beneficial  use  that  can  be  made 
of  tbe  water  on  said  tract  3  U  altogetber  too 
trifling  to  Justify  the  expense  of  litigation, 
but  it  is  not  for  the  court,  in  its  Judgment,  to 
attempt  to  forecast  the  future  by  a  declara- 
tion to  that  effect 

From  what  we  have  said  it  necessarily 
follows  that  the  Judgment  requires  modifica- 
tion. The  defendant  has  not  seriously  com- 
plained of  the  features  which  we  have  men- 
tioned, and  which  we  find  to  be  erroneous. 
Obviously,  the  appeal  was  not  taken  to  cor- 
rect these  particular  errors,  and  we  are  of 
the  opinion  that  our  Judgment  directing  the 
modification  of  the  Judgment  below  should 
not  carry  the  costs  of  appeal.  Indeed,  it 
seems  to  us  from  the  entire  record  in  both 
cases  that  this  litigation  is  the  result  of  the 
persistent  and  unfounded  claim  of  the  de- 
fendant, Swett,  that  she  has  the  right  to  take 
all  of  the  water  of  tbe  stream  to  the  exclu- 
sion of  the  plaintiff,  notwithstanding  the  ef- 
fect of  the  partition  of  the  land  and  the  ri- 
parian rights  attached  thereto,  whereby  the 
litle  to  one-half  of  the  water  flowing  at  the 
1890  point  remained  attached  to  the  plain- 
tifPa  land. 

The  Judgment  in  case  S.  F.  No.  9748  is  va- 
cated, with  directions  to  the  court  below  to 
enter  a  Judgment  on  the  pleadings  and  find- 
ings, in  accordance  with  this  opinion.  Nei- 
ther party  shall  recoTer  costs  on  appeal,  in 
.>ase  S.  F.  No.  9748. 

We  concur:  RICHARDS,  Justice  pro  tern.; 
SHtTRTLRFF,  J.;  WASTE,  J.;  WILBUR, 
J.;   SLOANB,  J.;  LAWLOR,  J. 

Amendment  of  Opinion. 

PER  CURIAM.  It  is  ordered  that  the 
Judgment  of  the  Supreme  Court  set  forth  in 
the  opinion  filed  March  24,  1922,  be  amend- 
ed to  rend  as  follows: 

It  is  ordered  that  the  Judgment  of  the  su- 
Ijerior  court,  entered  In  case  S.  F.  No.  9748,  be 
modified  by  striking  therefrom  the  whole  of 
paragraph  numbered  6  thereof,  and  by 
amending  parapraphs  numbered  4  and  6 
thereof,  respectively,  so  as  read  as  follows: 

4.  As  part  and  parcel  of  said  tract  3,  de- 
fendant Swett  Is  entitled,  as  against  plain- 
tiff, to  take  of  the  water  of  said  Chase  creek 
a  reasonable  share,  but  no  more  than  a  rea- 
sonable share,  for  use  upon  said  tract  3  and 
not  els^cwhere.  and  for  the  reasonable  use  of 
said  tract  3  but  for  no  other  purpose. 

5.  Except  as  in  the  preceding  paragraph 
(numbered  4)  stated,  plaintiff  is  the  owner  of, 
and  he  and  his  heirs  and  assigns  are  entitled 


to  the  use  of  tbe  right,  as  part  and  parcel  of 
said  Thompson  ranch,  to  have  said  Chase 
creek  flow  naturally  and  undiminished  to 
said  1890  point,  where  plaintiff,  for  use  upon 
his  said  Thompson  ranch,  has  the  right  to 
take  one-half  (V^)  of  said  flow. 

As  So  modified,  the  Judgment  is  affirmed. 
Neither  party  to  recover  costs  on  this  ap- 
peal therefrom.  l%e  court  below  is  directed, 
on  the  going  down  of  the  remittitur  to  re- 
enter the  Judgment  as  thus  modified. 

SHAW,  O.  J.,  RICHARDS,  Justice  pro  tem., 
and  SHtTRTLEFF  and  LAWLOR,  JJ.,  cm- 
cur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  appellant,  defendant 
Swett,  has  applied  for  a  rehearing  in  this 
case.  She  makes  an  entirely  new  objection 
to  tbe  Judgment  appealed  from.  We  do  not 
ordinarily  notice  a  point  made  for  the  first 
time  In  a  petition  for  rehearing.  We  depart 
from  our  rule  solely  because  of  a  hope  that 
an  explanation  of  our  view  as  to  the  effect 
of  the  Judgment  may  prevent  controversy  be- 
tween the  parties. 

The  objection  Is  to  that  part  of  the  Judg- 
ment which,  in  awarding  to  each  party  "one- 
half  of  the  natural  flow  of  Chase  creek  at 
said  1890  point,"  proceeds  to  state,  in  con- 
nection with  tbe  one-half  allotted  to  plaintiff, 
the  number  of  gallons,  varying  from  10,000 
to  15,000  per  24  hours  during  specified 
months,  as  constituting  one-half,  and  fixes  a 
minimum  of  9,000  gallons  per  24  hours  in  the 
months  not  specified'  The  defendant  sug- 
gests that  nature  may  not  produce  water 
enough  to  make  up  these  quantities,  and 
claims  that  the  Judgment  is  so  framed  that, 
in  the  event  of  such  shortage,  the  plaintiff  is 
adjudged  the  number  of  gallons  daily  as  stat- 
ed in  the  Judgment,  notwithstanding  the  de- 
ficiency, and  that,  consequently,  the  defend- 
ant will  get  less  than  the  one-half  to  which 
she  is  in  Justice  entitled. 

We  do  not  so  understand  tbe  judgment. 
It  does  not  purport  to  control  the  forces  of 
nature.  In  the  event  that  the  natural  flow 
does  not.supply  the  quantity  designated,  each 
party  will  nevertheless  be  entitled  to  the  one- 
half  of  the  quantity  wbidi  nature  furnishes 
and  actually  flowing,  even  'if  this  compels; 
plaintiff  to  accept  less  than  the  quantity  es- 
timated in  the  Judgment 

The  petition  for  rehearing  is  denied. 

SHAW,  O.  J.,  and  LENNON,  SLOAKE, 
WILBUR.  SHURTLEPF,  lutd  LAWLOR,  JJ.. 
and  RICHARDS,  Justice  pro  tern.,  concur. 
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(188  Cal.  559) 
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CALIFORNIA.    (S.  F.  I0I32.) 


(Supreme  Court  of  California. 
1922.) 


March  31, 


Celfegas  anil  nniversltles  «s>2— Constltutloiwl 
law   (3=3205(2)— Requirement   of   tuition  fee 
from  citizens  who   have  not  resided   In  the 
state  one  year  Is  reasonable  classHleatlon. 
Pol.  Code,  1 1394%,  and  the  rules  of  the  re- 
gents of  the  university  thereunder,   requiring 
students  at  the  university  to  pay  a  tuition  fee, 
if  they  have  not  been  bona  fide  residents  of  the 
state  for  one  year,  is  a  reasonable  classifica- 
tion of  citizens,  in  view  of  the  similar  distinc- 
tion ■  made  between  citizens  with  reference  to 
the  right  of  suffrage  by  Const,  art  2,  {  1,  and 
PoL  Code,  {  60,  and  the  right  to  hold  office  by 
PoL  Code,  {  58,  so  that  it  is  not  in  violation  of 
Const  art.  1,  §{  11,  21,  prohibiting  special  im- 
munities to   any  citizen   or  class   of   citizens, 
though  one  who  has  resided  within  the  state 
less  than  a  year  is  a  citizen  under  Pol.  Code, 
161. 

In  Bank. 

Application  for  writ  of  mandate  by  Ernes- 
tine Bryan,  against  the  Regents  of  the  Cni- 
verslty  of  California,  to  require  them  to  ad- 
mit petitioner  to  the  university  without  fee 
required  of  nonresidents.    Writ  denied. 

John  J.  Goldberg,  of  San  Francisco,  for  pe- 
titioner. 

J.  M.  Mannon,  Jr.,  of  San  Francisco,  for 
respondent 

WILBUR,  J.  The  petitioner  seeks  a  writ 
of  mandate  to  compel  the  respondent  to  ad- 
mit her  to  the  University  of  California. 
The  respondent  is  willing  to  admit  her  as  a 
student  providing  she  will  pay  the  fee  fixed 
by  the  respondent  for  nonresidents,  amount- 
ing to  $75  a  semester.  This  refusal  of  the 
respondent  is  in  accordance  with  section 
1394%  of  the  Political  Code  and  rules  of  the 
state  board  of  regents  adopted  in  accordance 
therewith.  This  section,  adopted  in  1921, 
reads  as  follows: 

"An  admission  fee  and  rate  of  tuition  fixed 
by  the  board  of  regents  must  be  required  of 
each  nonresident  student.  The  board  of  re- 
gents shall  cause  to  be  computed  the  actual 
cost  to  the  university  of  maintaining  one  stu- 
dent in  each  of  the  respective  courses  of  the 
several  colleges  for  the  period  of  one  year. 
Each  nonresident  student  shall  he  required  to 
pay  as  the  rate  of  tuition  the  sum  provided  for 
by  the  above  computation  for  the  particular 
course  such  student  is  following:  Provided,  that 
the  maximum  sum  to  be  paid  shall  not  ex- 
ceed five  hundred  dollars:  And  provided,  fur- 
ther, that  such  sum  may  be  remitted  in  whole 
or  in  part  in  the  case  of  graduate  students  in 
other  than  professional  colleges  and  sctiools.  A 
nonresident  student  as  used  in  this  section  shall 
mean  any  person  who  has  not  for  more  than 
one  year  immediately  preceding  his   entrance 


It  is  contended  that  this  legislation  and 
the  rule  of  the  board  of  regents  adopted  in 
pursuance  thereof  violates  article  1,  sections 
11  and  21  of  the  Constitution  of  the  state  of 
California.  These  sections  prohibit  the 
granting  of  privileges  or  immunities  to  any 
citizen  or  class  of  citizens  "which  upon  the 
same  terms  shall  not  be  granted  to  all  citi- 
zens." It  Is  pointed  out  that  all  persons  re- 
siding within  the  state  of  Callfomla,  except 
the  children  of  transient  aliens  and  of  alien 
public  ministers  and  consuls,  are  citizens 
(Pol.  Code,  i  51)  and  that,  therefore,  the  pe- 
titioner is  a  citizen  within  the  meaning  of 
article  1,  section  21,  of  the  state  Constitu- 
tion. It  is  conceded  that  the  Legislature  has 
power  to  enact  laws  classifying  citizens, 
where  the  classification  is  not  unreasonable 
and  arbitrary,  and  that  legislation  with  ref- 
erence to  such  classification  is  constitutional, 
but  Is  is  contended  that  there  is  no  reason- 
able basis  for  extending  the  rights  of  the 
university  to  all  other  citizens  and  denying 
such  privileges  to  citizens  who  have  not  re- 
sided within  the  state  for  one  year.  It  must 
be  conceded  that  It  is  permissible  to  classify 
citizens  who  have  resided  within  the  state 
one  year  for  certain  purposes,  notably,  that 
of  voting.  Section  50  of  the  Political  Code 
provides: 

"The  people,  as  a  political  body,  consist:  (1) 
Of  citizens  who  are  electors;  (2)  of  citizens  not 
electors." 

The  Constitution  itself  makes  this  classifi- 
cation. Article  2,  f  1.  Now,  one  reason  for 
denying  a  citizen  of  the  state  the  right  to 
vote  in  the  state  until  he  has  been  a  resident 
of  the  state  one  year  is  that  his  residence  for 
one  year  within  the  state  is  evidence  of  bis 
bona  flde  intent  to  remain  in  the  state  per- 
manently, and  for  the  same  reason  the  re- 
quirement that  the  voter  shall  reside  90  days 
in  the  county  and  30  days  in  the  election  pre- 
cinct In  which  he  seeks  to  vote,  is  also  con- 
sidered necessary.  '  Only  such  persons  are 
eligible  to  become  public  oflScers.  Pol.  (Tode. 
i  58. 

There  seems  to  be  no  good  reason  -for  hold- 
ing that  the  Legislature  may  not  make  a 
similar  classification  In  fixing  the  privilege 
for  attendance  upon  the  state  university.  It 
would  be  impossible  for  the  state  university 
to  provide  educational  opportunities  for  all 
the  citizens  of  the  state.  These  facilities  are 
necessarily  limited.  It  is  stated  by  the  re- 
spondent that  the  number  of  scholars  at  the 
university  have  Increased  from  1,783  in  1900 
to  10,599  in  1920.  The  expenditures  for  the 
next  current  biennial  period  are  estimated  at 
.^9,0(X),000,  almost  equal  to  the  entire  annual 
expenditures  of  the  United  States  government 
during  the  first  years  of  its  existence  ($10,000,- 
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000).  This  expenditure  Is  a  heavy  burden  up- 
on the  taxpayers  of  the  state.  Taxes  are 
payable  annually  an'd  the  requirement  that  a 
student  shall  maintain  a  residence  In  tbe 
state  of  California  during  one  taxation  peri- 
od as  an  evidence  of  the  bona  fides  of  his  In- 
tention to  remain  a  permanent  resident  of 
the  state  and  that  he  Is  not  temporarily  re- 
siding within  the  state  for  the  mere  purpose 
of  securing  the  advantages  of  the  univer- 
sity, cannot  be  held  to  be  an  unreasonable 
exercise  of  discretion  by  the  Legislature  or 
by  the  respondent.  It  follows  that  the  ex- 
clusion of  the  petitioner  does  not  violate  her 
constitutional  rights. 
Petition  doiied. 

We  concur:    SHAW,  O.  J.;   SHtJETLEFF, 
J.;  lAWLOR.  J.;  LENNON,  J. 


(188  Cal.  SOS) 

QOULD  V.  GOULD.     (S.  F.  9925.) 

(Supreme  Court  of  California.    March  28, 
1922.) 

1.  Dlvoroe  «=962 (2)  —  Residence  !»  county 
where  action  oommenced  essential  to  Juris- 
diction. 

Dismissal  of  an  action  for  divorce  for  want 
of  Jurisdiction  was  proper  wb«re  plaintiff  stated 
she  could  not  prove  herself  a  resident,  at  the 
commencement  thereof,  of  the  county  in  which 
it  was  brought 

2.  Divorce  «=>  1 39— Stipulation  by  counsel  held 
to  authorize  dismissal  of  entire  action  Includ- 
ing cross-complaint. 

Where  the  parties  to  an  action  for  divorce, 
by  attorneys  of  their  own  selection,  orally  stip- 
ulated for  dismissal  for  wast  of  jurisdiction  on 
agreed  statement  of  facts  as  to  plaintiff's  res- 
idence, without  suggestion  it  might  proceed  on 
the  cross-complaint,  and  no  fraud  was  prac- 
ticed on  either  party  or  the  court,  the  judgment 
of  dismissal  was  in  accord  with  law  and  was  not 
entered  through  defendant's  mistake,  inadvert- 
ence, or  excusable  neglect,  so  that  it  was  an 
Abuse  of  tbe  trial  court's  discretion  to  set  aside 
the  dismissal. 

3.  Divorce  «=>294— Custody  of  child  incidental. 

On  dismissal  of  an  action  for  divorce  no 
order  providing  for  the  custody  of  the  minor 
child  of  the  parties  was  required,  the  need  of 
such  provision  being  dependent  on  the  granting 
of  a  divorce. 

4.  Dlvoroe  ^=»IOI— Not  tried  on  cross-com- 
plaint where  defendant  denied  plaintiff's  charg- 
es in  form  only. 

Where  defendant  categorically  denied  plain- 
tiff's charges  but  alleged  that  the  acts  com- 
plained of  were  only  apparently  committed  by 
him  in  carrying  out  a  collusive  agreement,  and 
it  appeared  liis  denials  were  true  only  in  form 
and  not  in  effect,  the  action  should  not  proceed 
at  bis'  Instance,  even  if  the  judgment  of  dis- 


missal for  want  of  Jurisdiction  were  not  regu- 
larly mafle. 

In  Bank. 

Appeal  from  Superior  Court,  Mendocino 
County;  H.  li.  Preston,  Judge. 

Action  for  divorce  by  "Vida  Vlck  Oould 
against  Augustus  C.  Gould.  From  an  order 
vacating  and  setting  aside  a  judgment  of 
dismissal,  plaintiff  appeals.    Reversed. 

A.  L.  Abrahams  and  P.  B.  D'Orr,  both  of 
Iios  Angeles,  and  Mannon  &  Mannon,  of 
Uklah,  for  appellant 

Augustus  C.  Gould,  in  pro.  per. 

WASTE,  J.  The  plaintiff  appeahi  from  an 
order  df  the  lower  court  vacating  and  set- 
ting aside  a  Judgment  of  dismissal  and  re- 
storing the  case  to  the  calendar  to  be  set  for 
trial. 

The  plaintiff  brought  an  action  against  tbe 
respondent  for  a  divorce,  upon  a  number  of 
grounds.  The  action  was  originally  filed  In 
the  superior  court  of  Ix>s  Angeles  county, 
the  plaintiff  alleging  herself  to  be  a  resident 
thereof,  and  was  transferred  to  the  county 
of  Mendocino  for  the  reason  that  the  defend- 
ant was  a  resident  of  that  county.  The  de- 
fendant filed  an  answer  and  a  cross-com- 
plaint in  which  he  sought  the  divorce.  The 
matter  came  on  in  due  time  for  trial,  and 
on  the  day  set  therefor  both  plaintiff  and  de- 
fendant appeared  in  open  court  by  their  re- 
spective counseL  The  attorneys  for  the 
plaintiff  thereupon  Informed  the  court  that 
the  plaintiff  was  not  at  the  time  of  the  com- 
mencement of  the  action  a  resident  of  the 
county  of  Los  Angeles,  and,  in  support  of  that 
statement,  laid  before  the  court  the  facts, 
from  which  it  conclusively  appeared  that  the 
plaintiff  was  not  a  resident  of  the  county  of 
Los  Angeles  at  tbe  time  she  filed  her  com- 
plaint, and  could  not  establish  a  Jurisdic- 
tional fact,  essential  to  making  out  a  case 
for  diYorce.  Flynn  v.  Flynn,  171  Cal.  746. 
749,  164  Pac.  837;  Dahne  v.  Superior  Court. 
31  Cal.  App.  664,  161  Pac.  280.  As  bearing 
on  the  subsequent  action  of  the  defendant, 
what  then  occurred  is  Important  and  is  as 
follows : 

"Mr.  Mannon  (counsel  for  plaintiff).  Under 
these  circumstances,  your  honor,  I  am  prepared 
at  this  time  to  state  that  there  is  the  matter 
of  the  custody  of  the  child  In  this  acfion;  that 
Mr.  Gould  is  entitled  to  have  his  day  in  court, 
therefore  I  agree  at  this  time  that  the  case 
may  be  set  for  trial  and  beard  right  away  now. 
If  counsel  on  the  other  side  consent  that  my 
statement  is  the  facts  I  am  ready  to  submit 
the  matter.  X  know  what  the  law  is,  and  I 
am  satisGed  that  there  is  only  one  thing  to  do 
and  that  is  a  dismissal,  and  I  consent  that  the 
action  may  be  dismissed  and  that  the  decision 
of  the  court  may  be  held  over  until  Monday  or 
some  such  time.  This  is  not  a  matter  ot  col- 
lusion but  gives  Mr.  Gould  his  day  in  court 
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"Mr.  Witherspoon.  Specially  appearing  for 
Mr.  Goold  in  this  matter  I  am  ready  to  agree 
with  Mr.  Mannon:  That  Mr.  Mannon  and  I 
have  examined  the  law  very  carefully  and  I 
am  ready  to  agree  that  there  is  only  one  thing 
to  do.  I  am  aRMng  that  the  matter  be  submit- 
ted to  the  court  at  the  present  time  and  that 
the  decision  of  the  court  may  be  reserved  until, 
well  say  Monday  and  that  will  give  us  time  in 
which  to  shape  ourselves  with  regard  to  the 
custody  of  the  child.  We  asli  that  the  matter 
be  submitted." 

The  court  thereupon  continued  the  matter, 
and  In  due  time  entered  a  Judgment  dismiss- 
ing the  actim,  without  making  any  provi- 
sion for  the  custody  of  the  minor  child  of 
the  parties.  Shortly  after  the  entry  of  the 
Judgment  the  defendant,  through  other  coun- 
sel, moved  the  court  for  an  order  vacating 
and  setting  aside,  and  relieving  the  defend- 
ant from  the  Judgment,  upon  the  ground  that 
the  same  was  entered  without  authority  of 
law,  and  through  defendant's  mistake,  inad- 
vertence, and  excusable  neglect.  In  his  af- 
fidavit accompanying  the  motion,  the  defend- 
ant asserted  that  he  had  instructed  his  for- 
mer counsel,  prior  to  the  time  of  the  submis- 
sion of  the  cause,  not  to  agree  or  stipulate 
to  a  dismissal  of  the  action,  for  the  reason 
that  he  had  been  informed  by  other  counsel 
that  the  court  had  Jurisdiction  of  the  matter 
and  might  hear  the  testimony  and  decide  the 
case  on  the  cross-complaint  of  the  defendant, 
irrespective  of  whether  or  not  the  complaint 
of  the  plaintiff  was  dismissed.  The  lower 
court  granted  the  motion  to  vacate  and  set 
aside  the  Judgment  It  is  from  that  -order 
that  this  appeal  is  taken  by  the  plaintiff. 

11,  2]  We  are  of  the  opinion  that  the  order 
Tacadng  the  judgment  of  dismissal  was  erro- 
neously made  and  entered.  When  it  ap- 
peared to  the  satisfaction  of  the  trial  court, 
through  the  stipulation  of  counsel  for  the 
respective  parties  at  the  time  the  case  was 
called  for  trial,  that,  notwithstanding  the 
allegation  of  the  residence  of  the  plaintiff 
contained  in  the  complaint,  plaintiff  could 
not  furnish  the  essential  proof  of  residence, 
and  the  parties  consenting,  there  was  nothing 
for  the  court  to  do  but  to  dismiss  the  case. 
The  consent  of  both  parties  was  for  a  com- 
plete dismissal  of  the  action.  There  was  no 
suggestion  that  the  action  might  proceed  on 
the  cross-complaint  of  the  defendant.  The 
parties  were  represented  in  open  court  by 
tbeir  respective  counsel,  and,  upon  an  agreed 
statement  of  facts,  stipulated  that  the  action 
be  dismissed.  No  fraud  was  practiced  upon 
either  of  the  parties  or  upon  the  court  The 
defendant  was  represented  by  counsel  of  his 
own  selection,  who  acted  entirely  within  the 
scope  of  their  duty  as  attorneys  in  the  case. 
There  \b  nothing  in  respondent's  point,  made 
on  his  motion  to  set  aside  the  Judgment,  and 
renewed  here,  that  the  Judgment  was  not 


entered  in  due  accord  with  the  law.  Neither 
is  tliere  ground  for  the  claim  that  the  Judg- 
ment of  dismis.sal  was  entered  through  the 
defendant's  mistake.  Inadvertence,  and  ex- 
cusable neglect  It  was,  therefore,  an  abuse 
of  discretion  on  the  part  of  the  trial  court 
to  set  aside  the  judgment  of  dismissal, 

18,  ♦]  Respondent's  efforts  to  have  the  Judg- 
ment set  aside  results,  apparently,  from  a 
feeling  of  dissatisfaction  arising  from  the 
failure  of  the  lower  court  to  make  some  pro- 
vision for  the  custody  of  the  minor  child  of 
the  parties  before  dismissing  the  action.  The 
question  as  to  the  proper  custody  of  the  child 
was  an  element  of  the  case  entirely  inciden- 
tal to  the  main  relief  sought,  dependent  alone 
upon  the  divorce  proceedings.  When  a  de- 
cree of  divorce  was  denied  either  of  the  par- 
ties, and  such  was  the  result  of  the  Judgment 
of  dismissal,  the  court  was  not  required  to 
make  any  order  touching  that  subject.  Bre- 
not  V.  Brenot,  102  Cal.  294,  296,  36  Pac.  672. 
Aside  from  Uie  fact  that  the  Judgment  of 
dismissal  was  regularly  made  and  entered, 
there  is  another  reason  why  this  action 
should  not  proceed  at  the  instance  of  the 
respondent  While  categorically  denying  the 
serious  charges  contained  in  the  plaintiff's 
complaint  respondent,  in  his  verified  answer 
thereto,  alleges  the  acts  complained  of  were 
only  apparently  committed  by  him  in  carry- 
ing out  an  alleged  collusive  agreement  with 
plaintiff.  But  we  think  it  sufficiently  ap- 
pears that  his  denials  were  true  only  in  form 
and  not  in  effect. 

The  order  appealed  from  Is  reversed. 

We  concur:  SHAW,  O.  J.;  WILBUR,  J.; 
SHURTLEFF,  J.;  SLOANB,  J.;  IiAWLOR. 
J.;   RICEIAROS,  Justice  pro  tern. 


(188  Cal.  468) 

MORRIS  V.  STANDARD  OIL  CO. 
(L.  A.  6989.) 


(Supreme    Court   of    California.      March 
1922.    Rehearing  Denied  April  22, 
1922.) 


23, 


1.  Appeal  and  error  «==>l 71  (3)— Proceeding  en 
theory  that  amendment  was  made  prevents 
complaint. 

Where,  at  commencement  of  trial,  plidntiff 
asked  for  and  waa  granted  leave  to  amend  his 
complaint,  and  counsel  proceeded  to  trial  on 
the  theory  that  the  change  was  made,  defend- 
ant, who  did  not  oppose  tiie  amendment,  can- 
not complain  that  the  amendment  was  not  ac- 
tually made. 

2.  Appeal  and  error  «=>I002— Flndlags  based 
on  conflicting  evidence  not  dlsturted  on  ap- 
peal. 

In  negligence  cases  arising  out  of  collision 
between  vehicles  on  city  streets,  where  there 
was  a  conflict  regarding  the  exact  point  or  the 
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precise  manner  of  contact,  it  is  not  the  province 
of  the  appellate  court  to  review  the  condusion 
reached  by  the  jnry  on  the  testimonr,  if  there 
is  any  rational  basis  for  the  verdict. 

3.  Negligence  «=>I36(29)— Contribntery  of  13 
year  old  child  on  bicycle  held  for  Jury. 

Capacity  of  a  13  year  old  bicyclist  to  exer- 
cise care  in  avoiding  a  collision  with  a  motor 
truck  on  a  city  street,  was  one  of  fact,  falling 
within  the  province  of  the  jury. 

4.  Municipal  corporations  «=a705(  10)— Looking 
down  by  a  bicyclist  at  Intersection  not  neg- 
ligence. 

The  fact  that  a  bicyclist  looked  down  into  a 
utg  for  a  paper  while  crossing  an  intersection 
of  city  streets,  did  not  constitute  negligence, 
where  he  had  been  keeping  a  proper  lookout  and 
had  no  reason  to  believe  that  an  approaching 
truck  would  atten4>t  to  make  a  turn  at  the  in- 
tersection. 

5.  New  trial  «=376(4)— Duty  of  trial  court  not 
to  permit  Jury  to  allow  excessive  damages. 

Where  juries,  in  assessing  damages  for  per- 
sonal injuries,  indulge  in  reckless  prodigality,  it 
is  the  duty  of  the  trial  judge  to  correct  the 
injustice. 

6.  Appeal  and  error  «s> 1 004 (I)— Power  of  the 
appellate  court  over  excessive  damages  ex- 
Ists  only  where  passion,  prejudice,  or  oor- 
ruptloD  appear. 

The  power  of  appellate  courts  over  exces- 
sive damages  exists  only  when  the  facts  are 
such  as  to  suggest  passion,  prejudice,  or  cor- 
ruption on  the  part  of  the  jury. 

7.  Damages  <S=>I3I (2)— $25,000  excessive  for 
Injuries  to  legs. 

A  verdict  for  125,000  for  the  tearing  and 
•acerati&g  of  legs  and  ankles  of  a  13  year  old 
l<oy  was  80  excessive  as  to  show  passion  and 
prejudice,  where  the  injuries  were  not  perma- 
nent 

In  Bank. 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Action  by  Milton  Morris,  a  minor,  by  J.  M. 
Morris,  his  guardian  ad  litem,  against  the 
Standard  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Lawler  &  Degnan  and  Geo.  H.  Moore,  all 
of  Los  Angeles,  and  Dorsey  Wbitelaw,  of  El 
Centro,  for  appellant. 

A.  L.  Hubbell,  of  Calexico,  for  respondent 

PER  CURIAM.  [1]  The  opinion  of  the  Dis- 
trict Court  of  Appeal  herein,  prepared  by 
Presiding  Justice  Tyler,  is  adopted  as  the 
opinion  of  this  court  in  all  respects,  except 
the  last  sentence  thereof.  Said  opinion  la 
IS  follows: 

"Action  for  damages  for  personal  injuries. 
Plaintiff,  a  minor,  through  his  guardian,  alleges 
in  his  complaint  that,  on  September  17,  1920, 
he  was  riding  a  bicycde  in  a  southerly  direc- 
tion on  the  west  side  of  Imperial  avenue,  north 
of  Seventh  street,  in  the  city  of  Calexico,  Im- 


perial county,  in  this  state.  At  the  sama  time 
an  automobile  truck  belonging  to  defendant  was 
being  driven  in  a  northerly  direction  on  the 
east  side  of  the  same  avenue.  Plaintiff  arrived 
at  the  point  of  the  intersection  of  travel  on  the 
west  side  of  the  avenue  and  the  north  side  of 
Seventh  street  before  the  truck  of  defen^nt 
and  attempted  to  cross  the  intersection  in  a 
southerly  direction,  when,  it  is  alleged,  the 
driver  of  the  truck  negligently  and  carelessly 
turned  his  vehicle  to  the  west  at  said  intersec- 
tion without  giving  warning  to  plaintiff  and 
without  running  to  the  right  of  the  center  and 
beyond  such  point  of  intersection.  Plaintiff  was 
knocked  down  and  the  rear  wheels  of  defend- 
ant's truck  caught  and  held  him.  His  injuries, 
as  alleged,  consisted  in  the  tearing  and  lacer- 
ating of  both  of  his  legs  and  ankles.  The  com- 
plaint alleged  and  prayed  for  damages  in  the 
sum  of  $15,000.  At  the  commencement  of  the 
trial  plaintiff  asked  for  and  was  granted  leave 
to  amend  the  complaint  by  changing  the  allega- 
tion and  prayer  of  damages  to  $25,000.  The 
motion  was  not  opposed,'  bat  the  amendment 
was  never  made.  Counsel,  however,  proceeded 
to  trial  upon  the  theory  that  the  change  had 
been  made.  Under  these  circumstances  it  can- 
not here  complain.  The  case  was  tried  before  a 
jury  and  a  verdict  in  favor  of  plaintiff  in  the 
sum  of  $25,000  was  rendered,  and  judgment  was 
entered  accordingly.  Thereafter  defendant  gave 
its  notice  of  intention  to  move  for  a  new  trial 
on  all  statutory  grounds.  The  motion  was  de- 
nied. 

"Two  principal  points  are  here  urged  for  a 
reversal  of  the  judgment  It  is  claimed  (1) 
that  plaintiff  was  guilty  of  negligence  as  a  mat- 
ter of  law,  and  (2)  that  the  damages  are  so  ex- 
cessive as  to  shodc  the  conscience. 

"Upon  the  first  contention  it  is  argued  that 
under  the  law  as  applied  to  the  uncontradicted 
evidence,  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  '  The  facts  re- 
lied on  as  proving  plaintiff's  negligence  are  as 
follows: 

[2]  "Plaintiff  testified  that  he  was  proceed- 
ing southerly  along  Imperial  avenue,  and  be- 
f6re  reaching  Seventh  street  he  was  riding  to 
the  west  of  the  paved  avenue  and  approxi- 
mately where  the  curb  or  gutter  would  be  if 
the  avenue  were  paved  and  curbed  at  that  point; 
that  as  he  was  approaching  Seventh  street  he 
saw  two  trucks  coming  toward  him  on  Imperial 
avenue;  that  they  were  about  a  block  away,  the 
Standard  Oil  truck  being  ahead  of  a  Dodge 
truck;  that  he  was  watching  the  trucks  com- 
ing up  the  street  and  that  they  did  not  give 
any  signal  that  they  were  going  to  turn  off 
Imperial  avenue  onto  Seventh  street;  that  when 
he  got  about  half  way  out  and  upon  the  inter- 
section of  the  streets,  he  looked  around  or 
down  into  his  sack  for  a  paper— then  he  looked 
up  and  the  truck  was  almost  on  him  and  he  was 
struck  by  the  right  front  wheel  or  fender  or 
bumper;  tliat  the  right  front  portion  of  the 
truck  struck  the  front  part  of  his  bicycle,  and 
knocked  him  off,  and  somehow  he  was  injured 
by  the  rear  wheel  of  the  tru<;k.  Testimony  of 
other  witnesses  is  to  the  effect  that  plaintiff  was 
looking  down  to  take  a  paper  from  his  bag  at 
the  time  of  the  accident  From  these  facts  it 
is  contended  that  plaintiff  was  guilty  of  negli- 
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sence  as  a  matter  of  law  in  riding  out  upon,  as 
well  as  in  proceeding  and  continuing  on,  the  in- 
tersection of  the  streets  without  watching  or 
observing  the  traffic  Plaintiff,  however,  also 
testified  that  he  was  watching  the  approach  of 
the  trucks  and  that  they  failed  to  give  any  sig- 
nal that  they  were  going  to  turn,  and  that  he 
supposed  they  were  going  straight  on,  as  they 
were  traveling  at  a  speed  which,  in  his  opinion, 
would  not  permit  them  to  turn,  and  that  he  did 
not  look  down  and  reach  for  his  paper  until  he 
was  nearly  half  way  across  the  north  half  of 
Seventh  street  Appellant  seeks  to  prove,  from 
an  analysis  of  the  testimony,  that  it  would  be 
physically  impossible  for  the  truck  to  have  ar- 
rived where  the  collision  took  place  if  plaiu- 
tifTs  statement  were  true.  From  this  evidence 
it  is  claimed  that  the  trial  court  erred  in  re- 
fusing defendant's  instruction  to  find  the  issues 
in  defendant's  favor.  In  the  character  of  cases 
here  involved,  where  there  is  a  conflict  regard- 
ing the  exact  point  or  the  precise  manner  of 
contact,  it  is  not  the  province  of  the  appellate 
court  to  review  the  conclusion  reached  by  the 
judge  or  jury  upon  such  testimony,  if  there  be 
any  rational  basis  for  the  verdict,  and  a  finding 
regarding  such  negligence  will  not  be  disturbed 
on  appeal.  Whitelaw  v.  McGilliard,  179  Cal. 
349,  176  Pac.  679;  Brimberry  v.  Dudfield  Lum- 
ber Co.,  183  Gal.  4S4,  191  Pac.  894. 

[3]  "Here  plaintiff  was  a  boy  but  13  years  of 
age,  and  his  capacity  to  exercise  care  in  avoid- 
ing a  particular  danger  was  one  of  fact  falling 
within  the  province  of  the  jury.  Mayne  v.  San 
Diego  Electric  By.  Co.,  179  Cal.  173,  175  Pac. 
690;  Nichols  v.  Pacific  Electric  Ry.  Co.,  178 
Cal.  630.  174  Pac.  319. 

[4]  "If  his  testimony  Is  to  be  believed  there 
was  nothing  in  the  situation  to  warn  him  of  im- 
pending danger,  and  his  act  of  looking  down  for 
his  paper,  under  such  circumstances,  did  not 
constitute  negligence.  Simonsen  v.  Christopher 
Co.  (CaL  Sup.)  200  Pac.  615. 

"The  second  point  urged  by  counsel  for  a  re- 
versal presents  a  more  serious  situation.  The 
nature  and  extent  of  plaintiffs  injuries  were 
agreed  upon.  It  was  stipulated  by  the  parties 
that  if  the  physician  who  had  treated  plaintiff 
were  present,  he  would  testify  to  the  following 
effect:  That  as  a  result  ot  the  accident  the 
flesh  on  the  leg  and  ankle  of  the  plaintiff  was 
torn,  and  that  dirt  and  other  foreign  substances 
were  ground  into  the  flesh,  substantially  as 
alleged  in  the  complaint;  that  the  wounds  were, 
at  the  operation,  sterilized  and  treated  and  no 
infection  from  the  original  injury  occurred; 
that  there  was  a  steady  improvement  of  the 
general  condition;  that  the  stiffness  which  was 
present  in  the  plaintiff's  ankle  and  knee  would 
by  treatment  be  removed  and  full  normal  func- 
tion restored  in  a  period  of  from  four  months 
to  one  year;  that  a  shortness  of  one-half  to 
one  inch  of  the  leg  as  a  result  of  the  accident 
upon  the  muscles  would  also  be  removed  with- 
in the  time  indicated,  as  would  any  atrophy  of 
the  muscular  tissue  from  disuse;  that  no  bones 
were  broken. 

"It  further  appeared  in  testimony  that  the 
plaintiff  bad  suffered  intense  pain  and  had  been 
nervous  in  consequence  of  the  injury  for  sev- 
eral weeks,  and  that  skin  had  been  grafted 
upon  the  wounds;  that  at  the  time  of  the  trial 
the  left  ankle  had  been  entirely  healed  up  and 
had  been  so  healed  for  about  a  month ;    that 


the  knee  was  not  entirely  healed  at  the  time  of 
the  trial  and  was  considerably  stiffer  than  one 
of  the  ankles. 

[5]  "The  injuries  not  being  of  a  permanent 
nature,  it  is  appellant's  contention  that  ttiere  is 
no  escape  from  the  conviction  that  tXie  verdict 
of  $25,000  is  grossly  excessive  and  cannot  be 
allowed  to  stand.  It  infrequently  happens  that 
juries  indulge  in  reckless  prodigality  in  dealing 
with  property  belonging  to  others.  In  such 
cases  it  is  the  duty  of  the  trial  judge  to  correct 
the  injustice.  In  the  instant  case,  the  trial 
court,  in  passing  upon  the  motion  for  a  new 
trial,  expressed  the  following  opinion:  *I  con- 
sider the  verdict  and  judgment  excessive,  but 
the  appellate  court  is  better  able  from  its  wide 
experience  to  reduce  it  to  the  proper  amount 
than  I.    The  motion  for  a  new  trial  is  denied.' 

[6]  "It  thus  affirmatively  appears  that  the 
trial  judge  passed  the  responsibility  on.  It  was 
his  plain  duty  to  consider  the  testimony,  and 
if  he  concluded,  in  his  judgment,  as  be  did,  that 
the-  verdict  was  too  large,  to  either  provide  for 
its  reduction,  or  in  default  thereof,  to  grant  a 
new  trial.  The  question  of  excessive  damages 
is  one  that  is  first  addressed  to  the  trial  court. 
Practically,  the  trial  court  must  bear  the  whole 
responsibility  in  every  case.  The  power  of  ap-. 
pellate  courts  over  excessive  damages  exists 
only  when  the  facts  are  such  as  to  suggest,  at 
first  blush,  passion,  prejudice,  or  corruption  on 
the  part  of  the  jury.  Bond  v.  United  Railroads, 
159  Cal.  270-286,  113  Pac.  366,  48  L.  R.  A. 
(N.  S.)  687.  Ann.  Cas.  1912C,  50;  Hale  v.  San 
Bernardino,  etc.,  Co.,  156  Cal.  713,  106  Pac. 
83;  Bisinger  v.  Sacramento  Lodge,  etc.  (Cal. 
Sup.)  203  Pac.  768. 

"That  the  verdict  herein  rendered  was  ex- 
orbitant and  did  suggest  to  the  trial  judge  that 
it  had  been  improperly  rendered  is  indicated  by 
the  expression  of  his  opinion  in  the  order  de- 
nying the  new  trial.  We  are  of  the  opinion  that 
bis  conclusion  upon  the  subject  was  correct,  and 
that  the  case  comes  within  the  rule  laid  down  in 
Bond  V.  United  Railroads,  supra,  as  indicating 
that  it  was  rendered  through  passion  or  preju- 
dice. Counsel,  upon  argument  of  the  case  have 
intimated  to  this  court  that,  in  the  event  of  the 
judgment  being  deemed  excessive,  we  fix  the 
amount  of  the  verdict.  This  duty  we  do  not 
feel  should  be  imposed  upon  us.  This  is  not  the 
province  of  appellate  courts.  The  duty  is  one 
that  is  imposed  oti  the  trial  court." 

[7]  There  Is  no  necessity  for  again  trying 
any  of  the  Issues  of  the  case  except  that  of 
the  amount  of  damages.  All  the  other  issues 
are  sufiBclently  disiMsed  of  in  the  foregoing^ 
opinion,  and  the  evidence  does  not  indicate' 
any  necessity  for  further  investigation  there- 
of in  the  court  belov?. 

The  judgment  is  reversed  and  the  cause 
Is  remanded  to  the  lower  court  for  a  new 
trial  solely  upon  the  issue  of  the  amount  of 
damages,  with  directions  to  that  court,  upon 
tlie  settlement  of  that  issue,  to  render  judg- 
ment in  favor  of  the  plalntltf  tor  tbe  amount 
so  found. 

SHAW,  O.  J.,  and  SLOANE,  WILBUR, 
SHURTLEFF,  and  LAWLOR,  JJ.,  and 
KICHARDS,  Justice  pro  tern.,  concur. 
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WE8TINGH0USE  ELECTRIC  &  MFa  CO. 

V.  LOS  ANGELES  COUNTY. 

(L.  A.  6725.) 

(Sapreme    Court    of    California.      March    24, 

1922.    Bebearing  Denied  April  22, 

1922.) 

1.  Taxation  <s=398— Choses  In  aotlon  attach  to 
domleiie  of  owner. 

For  the  purpose  of  taxation,  chosea  in  ac- 
tion foUow  and  attach  to  the  domicile  of  the 
owner,  except  where  the  possession  and  con- 
trol of  the  property  right  has  been  localized  in 
some  independent  bosiness  or  investment  away 
from  the  owner's  domicile  so  that  its  sabatantial 
use  and  value  primarily  attach  to  and  become 
an  asset  of  the  outside  business. 

2.  Taxation  «=>98— Credits  of  foreign  corpo- 
ration held  not  taxable  as  "property  In  the 
state." 

Solvent  credits  of  a  foreign  corporaSon, 
arising  from  sales  on  credit  contracted  through 
a  sales  agency  within  the  state,  held  incident  to 
the  bumnesB  of  the  foreign  corporation  at  its 
domicile  and  not  property  in  the  state  subject 
to  taxation,  under  Const,  art  13,  {  1. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

In  Bank.  Appeal  from  Superior  Conrt,  Los 
Angeles  County ;  Leslie  B.  Hewitt,  Judge. 

Aetitm  by  the  'Westinghouse  Electric  & 
Manufacturing  Company  against  the  Coun- 
ty of  Los  Angeles.  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified  and  af- 
firmed. 

A.  J.  Hill  and  Gordon  Boiler,  both  of  Los 
Angeles,  for  appellant 

Bordwell  &  Mathews,  of  Los  Angeles,  for 
respondent 

SLOANE,  J.  The  plalntlfTls  a  foreign  cor- 
poration engaged  in  the  mauufacture,  distri- 
bution, and  sale  of  electrical  machinery  and 
appliances,  with  its  factories  and  principal 
place  of  business  of  East  Pittsburgh,  Pa.  It 
maintains  distributing  and  sales  agencies 
for  its  products  at  various  commercial  cen- 
ters throughout  the  United  States  and  In 
foreign  countries.  One  of  these.,  serving  the 
territory  of  southern  California,  Ariz<ma, 
New  Mexico,  and  part  of  Texas,  is  located  at 
Los  Angeles. 

The  question  presented  by  this  appeal  Is 
the  right  of  the  state  of  California  to  levy 
and  collect  taxes  npoa  the  solvent  credits  of 
the  corporation  arising  from  sales  on  credit 
contracted  through  this  Ixts  Angeles  agency. 
Such  a  tax  was  levied  for  the  year  1918- 
1919  In  the  aggregate  sum  of  $1,585.66  and 
paid  under  protest  This  api>eal  Is  by  the 
county  of  Los  Angeles  from  a  Judgment  of 
the  superior  court  awarding  the  plaintiff  cor- 
poration a  refund  of  the  amount  so  paid. 

The  Question  presented  is  a  very  simple 


one  in  Its  ntatement,  namely.  Are  tliese  cred- 
its, owing  to  the  Pennsylvania  corporation, 
property  in  the  state  of  California? 

[1]  Section  1  of  article  13  of  the  Constitu- 
tion of  California  directs  that  "all  property 
In  the  state,"  with  certain  exceptions  not 
applicable  here,  "shall  be  taxed  in  propt>r- 
tion  to  its  value."  The  same  section  of  the 
Constitution  defines  the  word  "property"  as 
Including  "moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  all  other  matters  and 
things,  real,  personal,  and  mixed,  capable 
of  private  ownership."  The  only  element  of 
uncertainty  left  is  that  of  location.  Where 
is  tbe  situs  of  these  credits  for  the  purpose 
of  taxation?  That  proposition,  too,  so  far 
as  the  general  rule,  governing  the  location 
of  intangible  assets  for  the  purpose  for  tax- 
ation is  clearly  settled  under  the  decisions 
of  this  conrt  The  role  that  mere  dtoees 
in  action  follow  and  attach  to  the  domi- 
cile of  the  owner,  as  expressed  in  the  Latin 
maxim,  "Moblla  sequuntur  personam,"  has 
been  repeatedly  and  consistently  maintained. 
Estate  of  Fair,  128  Cal.  607,  61  Pac.  184; 
Pacific  Coast  Sav.  Soc  v.  San  Francisco, 
133  Cal.  14,  65  Pac.  16;  Fenton  ▼.  EMwards, 
126  CaL  43,  68  Pac.  320,  46  L.  B.  A.  832, 
T7  Am.  St  Bep.  141;  Mackay  v.  San  Fran- 
Cisco,  128  Cal.  678,  61  Pac.  382;  People  v. 
Park,  23  Cal.  139. 

The  latest  expression  of  this  court  (Cham- 
bers T.  Mumford,  201  Pac.  588),  although 
arising  in  the  matter  of  an  inheritance  tax 
upon  the  right  of  succession,  directly  recog- 
nizes the  doctrine  stated  as  the  settled  rule 
of  California.  It  denies  the  right  to  tax  with- 
in this  state  mere  credits  and  rights  of  ac- 
tion belonging  to  nonresidents,  though  con- 
tracted and  owing  here  and  dependent  upon 
the  local  courts  for  their  enforcement  It  la 
held  that,  in  fixing  the  situs  of  intangible 
assets  for  purposes  of  taxation,  no  ground  of 
distinction  exists  under  the  laws  of  Cali- 
fornia between  levying  a  tax  on  the  property 
and  taxing  the  succession  to  property.  Tbe 
question  is  in  either  case  the  situs  of  the 
property  in  this  state,  and  the  conclusion 
reached  is  that  the  rule  of  "mobilia  sequun- 
tur  personam"  has  been  in  force  so  long  and 
has  been  so  consistently  followed  that,  if  it  is 
to  be  changed  or  modified,  it  should  by  leg- 
islation and  not  by  the  courts.  Appellant's 
counsel  cite,  as  tbe  correct  rule,  a  quotation 
from  Board  of  Assessors  v.  Comptolr  Nation- 
al, 191  U.  S.  388,  24  Sup.  Ct  109,  48  Ll  Ed. 
232,  as  follows: 

"It  may  be.  taken  as  a  general  rule  of  the  law 
of  taxation  of  personal  pr9perty  that  such 
property  can  only  be  taxed  at  the  residence  of 
the  owner,  or  at  such  place  as  it  has  acqnired  a 
situs,  which  will  subject  it  to  the  taxinc  power 
of  the  state  where  found." 

The  exception  to  the  general  rule  contained 
in  the  italicised  words  of  the  quotation,  while 
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It  cannot  be  gainsaid,  sets  at  large  the  whole 
question  and  makes  it  necessary  to  deter- 
mine nnder  what  condltlonB  solvent  credits 
owned  by  a  nonresident  may  be  said  to  hare 
detached  themselves  from  the  domicile  of  the 
owner  and  to  have  become  property  in  some 
other  Jurisdiction. 

If  we  may  venture  to  formulate  a  general 
statement  of  this  modiflcatlOD  of  the  rule,  it 
would  be  that  this  can  only  result  where  the 
possession  and  control  of  the.  property  right 
has  been  localized  in  some  independent  busi- 
ness or  investment  away  from  the  owner's 
domicile,  so  that  its  substantial  ose  and  val- 
ue primarily  attach  to  and  become  an  asset 
of  the  outside  business.  In  other  words, 
while  the  nonresident  may  own  the  business, 
the  business  controls  and  utillaes  in  its  own 
operatioii  and  maintenance  the  credits  and 
Income  thereof. 

The  case  of  People  v.  Home  Insurance  C!o., 
29  Cal.  S33,  cited  by  appellant,  does  not  go 
further  than  the  principle  stated.  In  the  first 
place,  the  property  of  the  nonresident  there 
held  subject  to  taxation  In  this  state  con- 
sisted of  California  state  bonds.  Municipal 
bonds  and  securities  of  that  class,  which  are 
recognized  as  a  commodity  on  the  market  and 
IMtss  from  hand  to  hand  on  delivery,  are 
commonly  treated  as  a  species  of  tangible 
property  in  themselves,  and  on  this  ground, 
have  been  frequently  held  taxable  as  propei^ 
ty  wherever  actually  located.  Furthermore, 
these  particular  bonds  were  permanently  lo- 
cated in  this  state  by  the  nonresident  owner, 
an  insurance  comirany,  under  a  statute  requir- 
ing such  deposit,  and,  as  is  pointed  out  in  the 
opinion,  "are  separated  from  the  owner  and 
his  domicile,  and  In  the  bauds  of  an  agent 
In  this  state,  and  in  the  character  of  prop- 
erty, by  the  express  provisions  of  the  act  re- 
quiring the  deposit,  subjected  to  the  jurisdic- 
ton  of  the  state."  McDougald  v.  Lilienthal, 
174  Cal.  698,  164  Pac.  387,  Ll  R.  A.  1917F, 
267;  Murphy  v.  Grouse,  135  Cal.  19,  66  Pac.v 
971,  87  Am.  St.  Rep.  90;  McDougald  v.  Lowe, 
164  Cal.  107,  127  Pac.  1027. 

In  Lowry  v.  County  of  Los  Angeles,  38  Cal. 
App,  158, 175  Pac.  702,  certain  shares  of  cor- 
porate stock  owned  by  a  resident  of  this 
state  were  held  to  have  been  removed  from 
liability  to  taxation  in  California,  where  the 
legal  title  thereto  had  been  transferred  to 
nonresident  trustees  domiciled  where  the 
corporation  was  organized  and  where  it  had 
Its  principal  place  of  business,  and  where  the 
trustees  were  given  full  power  to  hold,  man- 
age, and  control  the  stock,  vote  it  and  col- 
lect and  disburse  the  dividends  for  certain 
specific  purposes.  Corporate  stock  is  often 
given  the  status  of  tangible  property  in  the 
state  where  the  corporation  is  organized,  on 
the  theory  that  the  shares  represent  the  ac- 
tual corporate  assets. 

The  doctrine  of  a  business  situs,  apart 
from  the  domicile  of  the  owner  as  we  have 
Aenin  defined  It,  Is  substantially  set  out  in 


the  opinion  of  this  court  in  Matter  of  the 
E>state  of  Fair,  supra,  where  it  Is  saidf 

"There  is  an  exception  which  has  obtained  ex- 
tensive recognition— where  the  paper  evidences 
of  debt  are  in  the  possession  and  control  of  an 
agent  of  the  owner  in  a  state  foreign  to  the 
domicile  of  the  latter,  and  are  held  by  the  agent 
for  management  in  the  course  of  the  permanent 
bnsiness  of  the  owner,  as  for  example,  to  col- 
lect the  money  to  become  due  thereon  and  re- 
invest it,  the  securities  are  deemed  to  be  tax- 
able at  tile  domicile  of  such  agent" 

In  Mackay  v.  San  Francisco,  supra,  a  simi- 
lar statement  of  the  exception  to  the  gen- 
eral rule  is  made. 

"The  authorities  generally  agree  that  where 
the  owner  is  not  a  resident  of  the  state  in  which 
the  credits  are  situated,  and  the  credits  are  in 
the  possession  and  control  of  a  local  agent,  who 
holds  them  for  the  purpose  of  transacting  a 
permanent  bnsiness,  and  of  investing  and  rein- 
vesting the  proceeds  from  the  principal  or  inter- 
est in  such  manner  that  the  property  or  credits 
come  in  competition  with  the  capital  of  the  citi- 
zens of  the  state  in  which  the  agent  resides, 
that  the  credits  have  a  situs  for  the  purpose  of 
taxation  in  the  place  of  residence  of  the  local 
agent." 

The  distinctim  we  have  pointed  out  is 
further  emphasized  in  Stanford  v.  San  Fran- 
cisco, 131  Cal.  34,  63  Pac.  145,  where  the 
court,  in  commenting  upon  the  foregoing  ci- 
tations from  Estate  of  Fair  and  Estate  of 
Mackay,  supra,  says: 

"Bttt  it  will  be  observed  that  the  exception  to 
the  general  rule  assumes  that  the  securities  'are 
held  by  the  agent  for  management  in  the  per- 
manent business  of  the  owner,'  at  the  place 
where  they  are  held;  and  as  was  said  in  Mack- 
ay V.  §an  Francisco,  *  •  *  the  investment 
and  reinvestment  is  'in  such  a  manner  that  the 
property  or  credits  come  in  competition  with 
the  capital  of  the  citizens  of  the  state  in  which 
the  agent  resides.'  In  the  instance  of  securi- 
ties thus  sent  away  as  the  basis  for  a  perma- 
nent business  in  a  foreign  state,  the  accumula- 
tions to  be  there  invested  and  reinvested,  and 
the  principal  to  remain  as  the  source  of  income 
for  the  investments,  the  case  is  quite  different 
from  that  of  a  temporary  hypothecation  as  se- 
curity for  a  loan.  In  the  one  case  there  is  a 
transfer  of  capital  from  the  owner's  residence 
to  the  foreign  state,  there  to  be  used  in  pros- 
ecuting a  permanent  bosiness,  and  for  the  pur- 
poses of  taxation  for  that  reason  is  held  to  have 
a  'business  situs';  in  the  other  case,  the  trans- 
fer is  for  a  specific  and  temporary  purpose  that 
may  be  accomplished  in  a  brief  space  of  time, 
and  may  be,  and  presumably  is,  to  aid  the  busi- 
ness of  the  owner  at  his  place  and  residence." 

This  seems  to  have  been  the  precise  sit- 
uation as  found  by  the  trial  court  in  the  case 
before  ua  It  was  held  that  the  solvent  cred- 
its subjected  to  the  disputed  tax  were  in- 
cident to  the  business  of  the  corporation  In 
Pittsburgh,  Pa.,  and  were  therefore  not  prop- 
erty in  the  state  of  Califmmla. 

[2]  We  are  of  the  opinloa  that  the  facts 
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of  the  case  support  the  findings  and  con- 
clusions of  the  court  The  agency  main- 
tained by  the  plaintiff  corporation  In  the  dty 
of  Loa  Angeles  was  not  an  independent  busi- 
ness, nor  an  Independent  branch  of  the  prin- 
cipal business  of  the  plaintiff.  It  was  a  sales 
Agency,  doing  business,  it  is  true,  on  a  large 
scale,  but  doing  business  through  and  for  and 
under  the  Immediate  control  and  manage- 
ment of  the  home  office  at  Pittsburgh.  The 
Los  Angeles  establishment  maintained  an  ex- 
pensive office,  a  warehouse  carrying  a  large 
Btoclt  of  the  products  of  the  home  factories, 
employed  a  large  force  of  agents  and  office 
assistants,  but  in  the  plan  of  Its  operation 
was  not  greatly  different  from  that  of  some 
more  modest  foreign  manufacturer  who  might 
be  represented  by  a  sales  agent  or  two  with 
a  line  of  samples  in  the'Commerclal  rooms  of 
a  downtown  hotel.  Salaries,  office,  and  ware- 
house rent,  operating  expenses  with  the  ex- 
ception of  Incidentals  met  by  a  local  petty 
cash  account,  were  paid  from  the  home  office. 
Orders  were  filled  for  the  most  part  directly 
from  the  home  factories,  the  warehouse  stock 
being  used  only  for  smaller  and  emergency 
orders.  All  contracts  were  In  the  name  of 
the  Pittsburgh  concern  and  payable  to  its  or- 
der. If  moneys  were  collected  through  the 
local  agency,  they  were  deposited  to  the  cred- 
it of  the  home  office,  and  were  not  held,  paid 
out,  or  invested  or  reinvested  by  or  for  the 
local  business.  They  became  assets  at  once 
of  the  Pittsburgh  concern  and  were  as  like- 
ly to  be  expended  in  Calcutta  or  London  as 
in  the  Los  Angeles  district  The  business 
done  through  this  local  agency  undoubtedly 
was  in  competition  with  California  business 
enterprises  in  similar  lines,  but  only  in  the 
same  way  as  that  of  any  eastern  establish- 
ment carrying  on  a  mall  order  or  sales  agen- 
cy business.  In  short,  the  plaintiff  corjwra- 
tlon  was  conducting  this  branch  of  its  busi- 
ness through  this  local  agency  upon  its  gen- 
eral corporate  capital,  for  the  general  bene- 
fit of  Its  central  factories,  and  the  solvent 
credits  here  sought  to  be  taxed  were  at  aU 
times  part  of  the  general  corporate  assets 
with  no  more  relation  to  the  Los  Angeles 
agents  than  if  they  had  been  contracted  In 
Canada  or  Cuba. 

We  find  nothing  within  the  scope  of  Cali- 
fornia authorities  governing  the  situs  of  ac- 
counts or  cboses  In  action  to  authorize  tak- 
ing these  credits  out  of  the  operation  of  the 
general  rule.  We  have  not  attempted  to 
review  the  authorities  from  other  states, 
some  of  which  have  gone  further  than  the 
announced  policy  of  this  court  would  Justify, 
but  most  of  which,  in  the  facts  presented,  are 
clearly  distinguishable  from  the  case  before 
ua  In  the  absence  of  farther  legislation 
changing  the  status  of  Intangible  assets  in 
this  state  for  purposes  of  taxation,  we  see 
no  reason  for  departure  from  the  application 


of  the  rule  consistently  followed  by  thlfl  Court, 
as  herein  stated. 

We  have  not  considered  the  Item  of  inter- 
est included  in  the  judgment,  for  the  reastm 
that  the  parties  to  the  action  have  stipulated 
that  such  allowance  of  Interest  be  eliminated. 

The  Judgment  will  be  modified  by  striking 
out  the  allowance  of  interest,  and  as  so  modi- 
fied  is  affirmed. 

We  concur:  ^HAW,  C.  J.;  WILBUR,  J.; 
WASTE,  J.;  LAWLOR,  J.;  SHUKTLEPF, 
J.;   BICIIARDS,  Justice  pro  tern. 


(183  Cal.  488) 
MEINDERSEE  el  ux.  v.  IMEYERS. 
(S.  F.  9665.) 

(Supreme  Court  of  California.    March  27,  1922. 
Rehearing  Denied  April  24,  1922.) 

1.  Appeal  and  error  «=»I04I(3)— Owner  of 
waterworks  held  not  prejudiced  by  refusal  of 
coart  to  permit  filing  of  amended  answer. 

'  In  an  action  against  an  owner  of  water- 
works system  to  recover  for  injuries  to  one 
falling  into  an  excavation  in  the  street,  fceU 
that  defendant  was  not  harmed  by  action  of 
court  in  refusing  to  permit  him  to  file  an 
amended  answer  setting  up  the  fact  that  plain- 
tiffs, in  constructing  their  fence,  had  encroached 
upon  the  street,  leaving  less  room  to  pass  tlie 
excavation,  in  that  there  was  no  causal  con- 
nection between  the  existence  of  the  fence  and 
the  accident 

2.  Waters  and  water  courses  «=3 1 95— Viola- 
tion of  ordinance  requiring  barriers  for  ex- 
cavations In  street  negligence  per  so. 

Owner  of  waterworks  system  was  negli- 
gent in  violating  ordinance  requiring  every  per- 
son making  an  excavation  in  the  street  to  main- 
tain barriers  and  place  proper  lights  at  night 

3.  Munlolpal  corporations  «=>82l  (20)— Wheth- 
'  or  wife  or  husband  were  guilty  of  contribu- 
tory negligence  held  for  jury.  In  action  for 
Injuries  to  wife  falling  Into  excavatioa. 

In  action  by  husband  and  wife  for  injuries 
to  wife  falling  into  an  excavation  in  the  street 
in  front  of  their  residence,  of  which  they  had 
knowledge,  whether  either  of  the  plaintiffs  was 
guilty  of  contributory  negligence  Aeld  for  the 
jury. 

4.  Municipal  oorporatlom  «=>806 (2)— Pedes- 
trian had  right  to  assume  that  excavation 
would  not  he  left  open  at  night. 

Pedestrian  who  had  knowledge  of  an  ex- 
cavation in  a  street  had  the  right  in  travers- 
ing the  street  at  night,  to  assume  that  the  ex- 
cavation would'  not  be  left  in  an  unguarded  and 
dangerous  condition. 

5.  Negligence  €=>69 — Forgotfuiness  not  negli- 
gence unless  showing  want  of  oare. 

Forgetfulness  of  a  known  danger  will  sot 
prevent  recover;'  unless  it  shows  want  of  ordi- 
nary care. 
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6.  NagligaaM  4=9l  17— Contributory  negligeiiM 
•f  hastaad  of  lalnrad  wifa  afflrmativo  de- 
foaae. 

Cootribntory  negligence  of  husband,  in  not 
warning  bis  wife  of  dangers  incident  to  an  ex- 
cavation in  the  street  in  front  of  the  hoase,  was 
a  matter  of  affirmative  defence  and  should  have 
been  pleaded  in  an  action  by  husband  and  wife 
for  injuries  to  the  wife. 

7.  Appaal  and  arror  «=> 1 73 (I)— Matter  not 
■rgad  balow  not  eonaltferad  on  appeal. 

Matters  of  aflSrmatiTe  defense,  not  pleaded 
or  urged  below,  cannot  b«  considered  on  ap- 
peaL 

In  Bank. 

Appeal  firom  Superior  Court,  Contra  Costa 
Conn^;   A.  B.  McKenzle,  Judge. 

Action  by  Alois  Meindersee  and  wife 
against  Fred  Meyers.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Faulkner  &  Faulkner,  of  San  Francisco, 
and  Pierce  &  Carlson,  of  Richmond,  for  ap- 
pellant. 

T.  H.  Delap  and  Will  S.  Robenson, .  both 
of  Richmond,  for  respondents. 

WASTE,  J.  The  plaintiffs,  husband  and 
wife,  brought  tlils  action  to  recover  damages 
from  the  defendant  for  injuries  alleged  to 
have  been  sustained  by  the  wife,  through 
falling  into  an  excavation  made  in  the  street 
by  employees  of  the  defendant,  and  left  In 
an  unguarded  condition.  The  action  was 
tried  with  a  Jury,  which  awarded  plaintiffs 
a  verdict  of  $7,500.  This  amount  was  re- 
duced by  the  trial  court  to  $5,000,  with  the 
oonscDt  of  the  plaintiffs,  as  an  ulteruative  to 
granting  a  motion  for  a  new  triaL  Judgment 
was  entered  for  that  amount,  and  the  de- 
fendant has  appealed. 

The  defendant  is  the  owner  of  a  ■water- 
works  system  in  th^  city  of  Richmond.  Un 
the  afternoon  of  June  4,  1919,  one  of  his 
employees  began  digging  a  trench  in  the 
street  directly  in  front  of  the  property  of 
the  plaintiffs,  for  the  purpose  of  installing  a 
water  meter.  The  house  is  located  in  what 
appears  to  be  a  somewhat  unimproved  sec- 
tion of  the  city,  and,  owing  to  uncertainty 
as  to  the  property  line,  the  plaintiffs  had 
constructed  and  maintained  a  fence  around 
the  supposed  area  of  their  lot,  which  also 
enclosed  that  portion  of  the  street  ordinarily 
used  for  sidewalk  purposes.  The  front  fence 
was,  therefore,  several  feet  nearer  the  water 
main  in  the  street  than  it  would  have  been 
bad  the  fence  been  properly  located.  At 
the  time  of  the  accident  a  board  walk,  about 
2^  feet  in  width,  and  8  inches  above  the 
ground,  extended  from  the  front  steps  of  the 
house,  through  a  gate  In  the  fence,  into  the 
street  and  over  the  location  of  the  service 
pipe  leading  into  the  premises.  In  an  effort 
to  locate  U>e  stopcock  and  shut  off  the  water. 


preparatory  to  installing  the  meter,  the  em- 
ployee of  defendant  dug  a  trench,  along  and 
in  the  general  direction  of  the  service  pipe, 
varying  from  1  to  4  feet  in  width  and  about 
20  inches  in  depth.  Not  having  located  the 
shutoff,  the  employee  removed  the  walk  and 
continued  the  trench  about  8  feet  toward  the 
house.  He  was  assisted  in  his  search  by  an- 
other employee  of  defendant,  who  was  more 
familiar  with  the  premises.  As  they  were 
unable  to  locate  the  stopcock  by  quitting 
time,  the  men  concluded  to  abandon  the  work 
for  the  day.  Mr&  Meiudersee's  attention  was 
called  to  the  work  the  men  had  done,  with 
an  explanation  by  them  as  to  why  they  were 
quitting  work,  and  was  asked  if  it  would  be 
all  right  to  leave  the  "ditch  open"  until  the 
following  day.  She  replied,  according  to  the 
testimony  of  the  defendant's  employee,  that 
"it  was  all  right"  The  men  then  went  away 
and  left  the  open  excavation  unprotected  by 
any  barriers,  and  without  warning  lights,  or 
other  danger  signals  to  Indicate  its  presence. 

Mr.  Meindersee  returned  from  his  work 
about  5  o'clock,  and  was  told  by  his  wife  that 
the  defendant  was  installing  a  meter  for  the 
house.  He  walked  out  as  far  as  the  front 
gate,  and,  according  to  his  testimony,  casual- 
ly glanced  at  the  excavation,  and  went  away. 
Some  time  later  in  the  day  both  of  the  plain- 
tiffs, according  to  their  testimony,  saw  the 
defendant  and  one  of  bis  employees  spend 
some  time  In  front  of  the  bouse.  They  also 
went  away,  leaving  the  trench  open  and  un- 
guarded. 

Later  in  the  evening  Mrs.  Meindersee  and 
a  neighbor,  Mrs.  Betzer,  went  to  a  moving 
picture  show,  going  out  by  the  back  way. 
About  11  o'clock  they  returned.  On  alight- 
ing from  the  street  car,  Mrs.  Meindersee 
took  a  path  or  trail  across  the  block  leading 
to  the  front  of  the  house  which,  she  testified, 
she  always  used, .  intending  to  go  over  the 
board  walk  to  the  front  gate,  and  a'round  to 
the  back  of  her  house.  The  night  was  dark, 
and,  there  being  no  lights  or  obstructions  to 
guard  the  excavation,  she  fell  into  the  trench 
and  was  badly  hurt.  No  point  is  made  on 
this  appeal  as  to  the  extent  or  duration  of 
her  injuries. 

[1,  2]  The  defendant,  in  his  answer  to  the 
second  amended  complaint,  denied  specifical- 
ly many  of  the  essential  allegations  of  the 
plaintiffs,  and  set  up,  as  a  defense,  contribu- 
tory negligence  on  the  part  of  Mrs.  Mein- 
dersee in  carelessly  putting  herself  in  position 
to  fall  into  the  excavation,  notwithstanding 
that  she  had  actual  knowledge  of  Its  exit-t 
ence.  Thereafter  the  defendant  sought  leave 
of  the  court  to  file  an  amended  answer  con- 
taining some  minor  amendments,  and  setting 
out  as  a  further  defense  that  the  plaintiffs 
were  guilty  of  contributory  negligence,  in 
that  they  bad  erected  and  were  maintaining 
an  unlawful  structure  in  a  public  street,  to 
wit,  the  fence  about  the  front  of  their  lot. 
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wblcb  aidosed  part  of  the  highway,  and  that 
Buch  unlawful  structure  proximately  contrib- 
uted to  the  injuries  sustained  by  Mrs.  Meln- 
'dersee.  The  request  for  leave  to  amend  was 
accompanied  by  an  affidavit  on  the  part  of 
the  defendant  wherein  he  alleged  that  he  did 
not  know  of  the  existence  of  the  fence  until 
at  or  about  the  time  of  making  such  amplica- 
tion. The  plaintiffs  objected  to  the  amended 
answer,  and  the  court  permitted  It  to  be  filed 
only  so  far  aa  the  minor  changes  were  con- 
cerned. Appellant  contends  that  he  was  prej- 
udicially injured  by  this  ruling  'In  that  he 
was  thereby  deprived  of  the  right  to  set  up 
the  maintenance  of  the  fence  in  the  street  as 
one  of  the  contributing  causes  of  Mrs.  Mein- 
dersee's  injuries.  His  theory  is,  in  brief, 
that  but  for  the  enclosure  of  a  portion  of 
the  street  within  the  fence,  there  would  have 
been  an  open  passageway  along  the  sides  of 
the  excavation,  where  the  open  sidewalk 
should  have  been.  We  are  unable  to  dis- 
cover how  that  fact  sheds  any  light  upon  the 
proximate  cause  of  the  accident  to  Mrs.  Meln- 
dersee.  She  followed  the  usual  path  in  go- 
ing from  the  car  to  her  home,  and  walked 
into  the  excavation  which  had  been  left  in 
an  unsafe  condition  by  reason  of  the  digging 
of  the  trench,  and  the  removal  of  the  board 
walk  at  that  point.  It  is  quite  apparent 
that  the  proximity  of  the  fence  in  the  street 
had  nothing  to  do  with  the  accidoit  Not- 
withstanding that  there  might  have  been  all 
sorts  of  ways  for  avoiding  the  pitfall  by  going 
around  it  If  Mrs.  Melndersee  had  known  or 
appreciated  its  presence,  the  fact  remains 
that  the  usual  pathway  used  by  her  on  such 
occasions  led  directly  to  the  board  walk  and 
the  gate  in  the  fence.  The  defendant's  em- 
ployees removed  the  sidewalk  and  dug  a  deep 
hole  in  the  path.  They  negligently  left  It 
open,  unguarded,  and  unmarked,  not  only  in 
violation  of  the  ordinary  rules  of  precaution 
in  such  matters,  but  also  in  direct  contraven- 
tion of  an  ordinance  of  the  city  of  Richmond, 
which  requires  that  every  person  making  any 
excavation  in  the  public  streets  shall  place 
and  maintain  barriers  at  such  places  as  may 
be  necessary  to  prevent  accidents,  and  shall 
protect  such  dangerous  places  with  proper 
lights  between  sunset  and  sunrise,  which  lat- 
ter fact,  In  -addition,  constituted  negligence 
per  se.  Oonsequently  we  are  unable  to  see 
bow  any  ultimate  prejudice  was  suffered  by 
the  appellant  by  reason  of  the  action  of  the 
court  in  refusing  him  permission  to  set  up 
the  existence  of  the  fence  as  a  contributory 
cause  of  the  Injury  to  Mrs.  Melndersee.  He 
has  shown  no  causal  connection  between  the 
existence  of  the  fence  and  the  accident,  on 
which  to  predicate  the  defense  of  contribu- 
tory negligence.  Hence  he  was  not  barmed 
by  the  ruling.  Barrett  v.  Metropolitan  Co., 
172  Cal.  116,  120,  156  Pae.  645;  Vallejo, 
etc.,  Ry.  Co.  v.  Reed  Orchard  Co.,  169  Cal. 
645,  147  Pac.  238. 
[3]    The  appellant  contends  that  the  evi- 


dence conclustTftly  shows  that  Mrs.  Melnder- 
see knew  of  the  existence  of  the  excavation 
and  the  danger  attendant  upon  the  use  of 
the  street  In  proximity  thereto;  that  she 
was  bound  by  such  knowledge  as  matter  of 
law,  and  voluntarily  assumed  the  risk  attend- 
ant to  the  use  of  the  street,  there  being  an- 
other and  safer  means  of  access  to  and  from 
her  home  by  a  back  way.  In  the  same  con- 
nection appellant  contends  that  the  husband 
bad  knowledge  of  the  dangerous  condition  of 
the  walk,  and  the  excavation,  and  was  guilty 
of  n^Ugence  in  not  warning  his  wife,  and 
that  both  plaintiffs  are  barred  from  recovery 
thereby.  There  was  evidence  from  which 
the  Jury  might  well  have  inferred  that  both 
Mrs.  Melndersee  and  ber  husband  had  ob- 
tained considerable  knowledge  of  the  work 
being  done  by  appellant's  employees,  and  of 
the  dangerous  condition  in  which  the  path- 
way had  been  left.  On  the  other  hand,  Mrs. 
Melndersee  testified  that  when  appellant's 
employees  told  her  that  the  trench  would  be 
left  open,  a  point  on  which  appellant  places 
much  stress,  the  conversation  took  place  Just 
out^de  the  screen  door  of  her  house,  and 
that  she  took  no  notice  of  what  had  actually 
been  done.  The  husband  had  apparent  op- 
portunity for  a  more  extended  observation 
of  the  unsafe  condition  of  the  pathway,  but 
contended  that  his  examination  was  of  but  ii 
casual  nature.  There  was  considerable  tets- 
timouy  by  both  of  the  plaintiffs,  and  minute 
cross-examination  of  them  on  that  subject. 
The  employees  of  defendant  were  also  closely 
examined  touching  the  same  matter.  While 
no  particularly  glaring  conflicts  are  present, 
different  conclusions  as  to  the  knowledge  and 
conduct  of  the  plaintiffs  may  be  reasonably 
drawn  by  different  minds  from  the  same  evi- 
dence, thus  presenting  a  case  peculiarly  with- 
in the  province  of  the  Jury  to  determine. 
Whether  or  not  the  information  possessed 
by  the  plaintiffs  was  sufBcieut  to  impress  up- 
on their  minds  the  danger  incident  to  a  use 
of  the  accustomed  pathway  in  the  dark,  was 
a  question  for  it.  to  decide.  We  are  unable 
to  say,  as'  matter  of  law,  and  against  the 
testimony  of  the  plaintiffs,  that  they  had 
such  notice,  and  did  appreciate  such  danger. 
£}ven  assuming  that  their  observation  of  the 
work  done  was  more  or  less  extensive  during 
the  day  It  was  for  the  Jury  to  say  whether  it 
was  a  want  of  ordinary  care  for  Mrs.  Meln- 
dersee not  to  have  the  opea  excavation  in 
mind  when  she  returned  home  at  11  o'clock 
that  night,  for  it  has  been  repeatedly  held 
that,  even  with  full  knowledge  of  such  dan- 
ger, one  may  be  injured  and  yet  be  in  the  ex- 
ercise of  due  care.  Oiraudi  v.  Electric  Imp. 
Co.,  107  CaL  120,  126,  40  Pac.  108,  28  L.  R. 
A.  596,  48  Am.  St  Rep.  114 ;  Dwyer  v.  Salt 
Lake,  etc.,  Co.,  19  Utah,  621.  67  Pac.  635; 
Kelly  V.  Blackstone,  147  Mass.  448,  451, 18  N. 
E.  217,  9  Am.  St  Rep.  730;  Lowell  v.  Town- 
ship of  Watertown,  68  Mich.  568,  569,  25  M. 
W.  617;  Maloy  T.  City  of  St  Paul,  64  Minn. 
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898,  402,  66  N.  W.  94;  Waltemeyer  t. 
Oity,  71  Mo.  App.  354,  308. 

[4,  f]  Appellant  seeks  to  bring  tbls  case 
within  the  rule  of  those  decisions  which  hold 
that  momentary  forgetfnlnesa  of  a  danger, 
which  forgetfulness  is  not  induced  by  some 
sudden  and  adequate  disturbing  cause,  is  it- 
self, as  matter  of  law,  contributory  negli- 
gence barring  a  recovery  for  personal  in- 
juries. See  Reynolds  ▼.  L.  A.  Gas  &  Elec. 
Co.,  162  Cal.  227,  122  Pac.  962,  39  L.  R.  A. 
(N.  S.)  896,  Ann.  Cas.  1913D,  34,  and  Jacob- 
son  T.  Oakland  Meat  Co.,  161  CaL  42Q,  U9 
Pac.  653,  Ann.  Cas.  1913B,  1191,  and  the  cases 
cited  therein.  But,  as  was  said  by  the  court 
In  tbB  Jacobson  Case,  161  CaL  430,  119  Pac 
665,  Ann.  Cas.  1913B,  1194,  "undoubtedly 
there  was  one  element  in  all  of  those  cases 
which  is  missing  in  this  one,  and  that  is  the 
plaintiff's  familiarity  with  the  danger  whidii 
he  forgot."  So  here  the  evidence  of  both  Mr. 
and  Mrs.  Meindersee  tended  strongly  to  nega- 
tive any  theory  of  familiarity  with  the  con- 
dition in  which  the  street  in  front  of  their 
house  was  finally  left  by  defendant  and  his 
employees,  or  of  appreciation  of  the  danger- 
ous condition  created  thereby.  Mrs.  Meln- 
deraee's  observation,  accordipg  to  her  testi- 
mony, was  made  from  a  point  some  distance 
from  the  work  being  done.  She  paid  but 
little  attention  to  what  was  going  on  in  the 
street,  and  there  is  evidence  that  the  fence 
and  slurubbery  in  the  yard  to  some  degree 
obstructed  her  view.  Both  of  the  plaintiffs 
saw  the  defendant  and  an  employee  doing 
something  later  in  the  evening  near  the  place 
where  the  men  had  been  working.  They  had 
a  right  to  assume  that  the  defendant  would 
not  leave  the  trench  in  such  an  unguarded 
and  dangerous  condition,  but  would  take  the 
ordinary  precaution  to  render  the  street  and 
passageway  safe  for  those  having  occasion 
to  use  it  when  the  men  were  not  working 
there.  Furthermore,  even  forgetfulness  of  a 
known  danger  will  not  always  operate  to 
prevent  such  recovery  for  to  forget  is  not 
negligence  unless  it  shows  a  want  of  ordinary 
care.  Generally  the  question  is  one  for  the 
Jury  (Roseberry  v.  Edward  F.  Nlehaus  & 
Co.,  166  Cal.  481,  483,  137  Pac.  232),  and  the 
present  case  comes  well  within  the  rule. 

[6,  7]  The  alleged  contributory  negligence 
of  the  husband  in  not  warning  bis  wife  of 
the  dangers  Incident  to  the  unsafe  condition 
of  the  street  was  a  matter  of  atUrmative  de- 
fense, and  should  have  been  pleaded.  No 
offer  or  attempt  to  plead  it  was  made  by  ap- 
pellant. Some  evidence  appears  in  the  rec- 
ord, without  objection  on  the  part  of  the 
plaintiffs,  to  the  effect  that  the  husband  did 
not  so  warn  his  wife,  but  it  seems  to  have 
been  offered  In  connection  with  the  general 
issue  as  to  the  knowledge  the  plaintiffs  had 
of  the  condition  of  the  street,  and  is  not  suiH- 
dent  to  support  appellant's  contention  that 
it  was  In  response  to  an  issue  assumed  to 
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have  been  made,  even  though  the  rule  of 
pleading  should  be  so  extended  as  to  permit 
such  a  course.  Consequently  the  appellant 
was  not  in  position  to,  and  apparently  did 
not,  urge  the  point  in  the  court  below,  and 
certainly  may  not  do  so  here.  Crabbe  v.  Mam- 
moth Channel  Gold  Mining  Co.,  168  Cal.  500, 
604,  605,  143  Pac.  714;  Hughes  v.  Warman 
Steel  Casting  Co.,  174  OaL  656,  562,  163  Pac. 
885. 
The  Judgment  is  affirmed. 

We  concur:  SHAW,  C.  J.;  WILBUR,  J.; 
8LOANB,  J.;  8HURTLEFF,  J.;  IiAWLOR, 
J.;  BIOUAKDS,  Justice  pro  tem. 


(66  Cal.  App.  648) 

PARSHALL  v:  PAR8HALL  et  al. 

(Civ.  4161.) 

(District  C!onrt  of  Appeals,  First  District,  Di- 
vision 1,  California.  Feb.  17,  1922.  Hear- 
ing Denied  by  Supreme  Court  April  17, 1922.) 

1.  Trusts  «=3l03(2)— Hasband  oannot  dalm 
(Maveyanoe  by  himself  to  wife  and  daughter 
was  constructive  fraud  where  he  had -no  In- 
terest la  the  property. 

A  husband  and  father  cannot  daim  that 
his  daughter  stood  in  a  fiduciary  relationship  to 
him  BO  as  to  render  a  conveyance  by  himself 
to  the  wife  and  daughter  constructively  fraud- 
ulent so  as  to  have  a  trust  declared  where  the 
trial  court  found  upon  sufficient  evidence  that 
he  had  no  interest  in  the  property  conveyed, 
but  that  it  belonged  to  the  wile,  and  that  be 
merely  joined  in  the  conveyance  as  the  hus- 
band of  the  owner. 

2.  Appeal  and  error  ^=>IOM(l)— Trial  court's 
findings  on  confllctlno  evidence  are  control- 
ling. 

Where  the  evidence  is  conflicting,  the  de- 
termination of  the  facts  was  a  question  for  the 
trial  court,  and  its  finding*  are  controlling  on 
appeal 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Henry  O.  Gesford,  Judge. 

Action  by  Alfred  F.  Parshall  against  Mary 
T.  Parshall  and  others,  to  establish  a  trust 
and  to  compel  conveyance.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

J.  H.  Byckman,  of  Lea  Angeles,  for  appel- 
lant 

Wm.  J.  Varlel,  of  Los  Angles,  for  respond- 
ents. 

TTLER,  P,  J.  This  Is  an  action  to  declare 
a  trust  In  certain  real  and  personal  property, 
and  to  compel  a  conveyance  thereof  to  plaiu- 
tlfl.  An  accounting  is  also  asked  for.  Bv  a 
fourth  amended  complaint  it  is  alleged  in 
substance  that  plaintiff  and  defendant  Mary 
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T.  Parshall  Intermarried  In  September,  1886, 
and  ever  since  have  been  husband  and  wife; 
that  defendant  Leonora  B.  Parshall  is  the 
daughter  of  plaintiff  and  defendant  Mary, 
she  having  been  adopted  by  them  in  the  year 
1888,  when  a  child  but  a  few  months  old; 
that  defendant  T.  N.  Fierce  is  a  nephew  of 
defendant  Mary;  that  In  the  year  1894  one 
Harriet  £).  Carleton,  the  mother  of  plaintiff, 
died  and  left  the  sum  of  $13,547.70  in  real 
and  personal  property  to  defendant '  Mary, 
but  nevertheless  in  trust,  and  upon  the  ex- 
press understanding  and  agreement  that  she 
would  hold  the  same,  together  with  the  rents, 
issues,  and "  profits  thereof,  for  plaintiff's 
benefit  and  support  during  his  lifetime,  and 
that  upon  his  death  the  funds  remaining  in 
her  hands  should  be  distributed  by  Mary  to 
the  heirs  at  law  of  plaintiff  or  those  desig- 
nated by  him ;  that  Mary  entered  into  pos- 
session of  the  property,  and  managed  and 
controlled  the  same;  that  during  the  29 
years  since  their  marriage  plaintiff  earned 
and  placed  in  the  iwssession  of  Mary  sums 
of  money  with  the  understanding  and  agree- 
ment that  the  necessary  proportion  should 
Ite  used  tor  household  expenses,  and  that  the 
remainder  should  be  held  in  trust  by  her  for 
investment  subject  to  the  direction  of  plain- 
tiff during  his  lifetime,  and  upon  his  death 
remainder  over  to  Iiis  heirs ;  that  said  trust 
funds,  together  with  the  funds  derived  from 
plaintiff's  mother,  were  commingled  by  Mary, 
and  thereby  formed  one  trust  fund,  with 
which  she  purchased  and  took  title  in  her 
own  name  certain  real  property,  described  in 
the  complaint;  that  prior  -to  the  24th  day 
of  July,  1913,  plaintiff  demanded  an  account- 
ing, and  requested  defendant  Mary  to  deliver 
and  convey  to  plaintiff  said  trust  property, 
but  that  she  failed  and  refused  to  account 
or  convey  as  demanded,  whereupon  plaintiff 
filed  an  action  to  compel  her  so  to  do ;  that 
subsequently  the  parties  agreed  to  settle  and 
compromise  the  suit  upon  the  following  con- 
ditions :  It  was  agreed,  so  it  is  alleged,  that 
they  should  join  in  the  execution  of  a  deed 
to  defendant  Leonora  B.  Parshall  of  the  real 
property  involved  in  the  suit,  and  that  said 
Leonora  Should  hold  the  title  to  the  same, 
together  with  the  rents,  issues,  and  profits 
thereof,  for  the  use  and  benefit  of  plaintiff, 
and  subject  to  his  direction,  and,  in  tlie  event 
of  his  death,  that  she  should  distribute  it 
to  his  heirs  at  law  or  to  those  designated 
by  him.  It  is  then  alleged  that  plaintiff  was 
induced  to  enter  into  this  compromise  agree- 
ment through  the  fraudulent  misrepresenta- 
tioua  of  all  of  the  defendants,  which  mis- 
fepre-sentations  were  to  the  effect  that  the 
lawyers  employed  by  plaintiff  to  enforce  the 
terms  of  the  alleged  trust  would  rob  plaintiff 
of  his  property,  and  that,  if  the  same  was 
left  with  defendants  Mary  and  Leonora,  it 
would  still  be  hia  and  sul^ect  to  his  control 


and  dominion,  and  that  upon  his  death  all 
expenses  of  administration  would  be  avoided ; 
that  at  the  time  plaintiff  entered  into  the 
agreement  he  was  aged  and  infirm  and  un-. 
able  to  properly  care  for  his  interests,  and 
that  he  relied  upon  the  promises  of  his  wife 
and  daughter  on  account  of  the  fiduciary 
relationship  existing  l)etween  them.  Further 
allegations  recite  that  defendant  Mary,  with- 
out the  consent  of  plaintiff,  conveyed  certain 
of  the  i)ersonaI  property  belonging  to  the  trust 
fund  to  defendant  Fierce  without  considera- 
tion, and  that  he  is  still  in  possession  of  the 
same.  An  accounting  and  conveyance  of  such 
trust  property  is  prayed  for. 

Defendants,  answering,  admit  that  plain- 
tiff's mother  left  to  Mary  the  real  and  per- 
8<nal  property  described  In  plaintiff's  com- 
plant,  but  they  deny  that  the  same  was  left  in 
trust,  or  upon  any  agreement,  express  or  im- 
plied, as  alleged  by  plaintiff,  but  that,  on  the 
contrary,  defendant  Mary  received  such  prop- 
erty as  a  specific  devise  under  the  last  wIU  of 
plalntitrs  mother,  absolutely  as  her  sole  and 
separate  prt^ierty,  and  that  the  same  was 
distributed  to  ber  as  audi  in  the  mother's 
estate.  Denial  Is  made  that  defendant  Mary 
ever  rec^ved  any  sums  of  money  from  plain- 
tiff to  be  invested  by  her  for  the  purposes 
mentioned  In  the  complaint,  and  in  this  con- 
nection defendants  allege  that  plaintiff,  dur- 
ing his  entire  married  life,  wholly  failed  to 
provide  for  his  wife,  Mary,  the  common  nec- 
essaries of  life,  and  that  he  finally  deserted 
her.  The  answer  further  denies  that  plain- 
tiff was  ever  induced  to  enter  into  a  com- 
promise agreement  through  mlsrepresenta- 
tl<m  or  fraud,  and  it  is  alleged  that  plain- 
tiff at  no  time  had  any  interest  whatever  in 
the  real  proi>erty  described  in  the  complaint, 
but  that  he  Joined  in  the  execution  of  a  deed 
to  such  property  merely  as  the  husband  ot 
fiaiy,  and  for  no  other  purpose.  It  Is  then 
recited  tliat  defendant  Mary  never  received 
any  property  of  any  kind  or  character  from 
plaintiff,  either  community  or  otherwise,  but 
that  whatever  earnings  plaintiff  acquired 
during  ills  married  life  were  spent  by  him 
in  dissipation. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  all  the  allegations  contained 
in  plaintifTs  complaint  were  found  to  be  un- 
true. It  appears  from  the  record  that  plain- 
tiff and  his  wife  have,  since  the  year  1913, 
Lieen  engaged  in  extensive  litigation.  About 
that  time  plaintiff  brought  suit  against  hia 
wife  for  divorce  on  the  ground  of  cruelty. 
In  that  action  he  prayed  Judgment  for  all  the 
property  held  by  his  wife.  Defendant  an- 
swered and  cross-complained,  and  relief  was 
denied  both  parties. 

Plaintiff  thereupon  brought  an  action  sim- 
ilar to  the  present  one,  by  which  he  sought 
to  have  all  the  property  held  by  his  wife 
awarded  to  him.    A  few  daya  thereafter  the 
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parties  compromised  their  differences  and  en- 
tered Into  a  written  agreement  concerning 
the  same.  This  agreement  recited  the  differ- 
ences between  the  parties  concerning  their 
claims  to  the  property  held  by  defendant 
Mary,  and  provided  that  in  settlement  there- 
of such  property  be  conveyed  to  defendant 
Leonora  in  consideration  that  all  claims  be- 
tween plaintiff  and  his  wife  concerning  their 
title  to  the  property,  and  all  claims  arising 
by  way  of  alimony  or  maintenance  be  forever 
settled  and  released.  The  evidence  falls  to 
show,  as  alleged  by  plaintiff,  that  the  proper- 
ty so  conveyed  to  defendant  Leonora  was  not 
absolute  end  freed  from  any  condition.  It 
does  show,  however,  that  about  the  time  of 
the  conveyance  of  the  property  to  Leonora 
plaintiff  and  his  wife  were  sued  for  attor^ 
ney's  fees.  In  this  suit  one-half  the  proper- 
ty was  claimed  by  such  attorneys,  who  al- 
lied In  their  complaint  that  the  property 
transferred  by  plaintiff  and  his  wife  to  Leo- 
nora was  conveyed  in  trust  merely.  In  that 
action  plaintiff  herein  made  separate  appear- 
ance by  answer  and  alleged  that  such  prop- 
erty was  not  held  in  trust  for  him  or  his 
wife,  or  either  of  them,  and  it  here  appears, 
according  to  his  testimony,  that  the  convey- 
ance by  him  of  whatever  interest  be  may 
have  had  in  the  property  was  for  the  pur- 
pose of  defeating  the  suit  brought  by  the  at- 
torneys in  their  action  against  himself  and 
wife, 

[1,21  Plaintiff  claims  that  the  evidence 
shows  that  the  conveyance  made  by  him  was 
to  one  occupying  toward  him  a  fldudaTy  rela- 
tion, and  Is  for  that  reason  constructively 
fraudulent,  and  should  be  set  aside.  We  see 
no  force  In  this  contention.-  Tte  trial  court 
found  upon  sufficient  evidence  that  the  plain- 
tiff never  owned  any  ot  the  property  which 
he  here  seeks  to  recover.  As  to  the  proper- 
ty derived  from  the  estate  of  plaintiff's  moth- 
er, the  finding  is  that  defendant  Mary  re- 
ceived the  same  as  her  sole  and  separate 
property.  With  reference  to  any  other  prop- 
erty, the  court  found  that,  while  plaintiff 
had,  during  his  marriage  with  defendant 
Mary,  earned  various  sums  from  time  to 
time  from  bis  labor,  be  had  never  given  any 
portion  of  the  same  to  his  wife  In  trust  or 
otherwise.  These  findings  are  fully  support- 
ed by  the  evidence,  and  are  determinative  of 
the  Issues  In  this  case.  The  litigation  be- 
tween the  parties  presents  a  sordid  tale. 
The  evidence,  however,  is  conflicting,  and  the 
determination  of  the  facts  was  a  question 
for  the  trial  court  to  determine.  Its  find- 
ings and  conclusions  In  the  matter  are  con- 
trolling here. 

For  the  reasobs  given,  the  Judgment  is 
affirmed. 


We   concur: 
GAN,  J. 


RICHARBS,    J.;     KRRRI- 
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(60  Cal.  App.  SSit) 

PARSHALL  V.  PARSHALL  at  tl. 
(Civ.  4173.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Feb.  17,  1922.) 

1.  Parent  and  child  <g=34— Obligation  of  oiilld 
to  support  parent  Is  purely  statutory. 

At  common  law  there  was  no  obligation  on 
the  part  of  the  child  to  support  the  parent, 
and  such  obligation  therefore  depends  entirely 
upon  the  statute,  and  does  not  exist  unless 
the  one  from  whom  support  is  claimed  stands 
in  the  relationship  of  a  child  within  Civ.  Code, 
{  206. 

2.  Parent  and  child  <S=>4— "Child"  raised  by 
plaintiff,  but  not  adopted.  Is  not  obliged  to 
support  him. 

Where  plaintiff  and  his  wife  had  taken  a 
foundling  and  raised  her  to  maturity,  but  had 
never  adopted  her.  though  standing  in  loco 
parentis,  the  foundling  is  not  a  "child"  within 
Civ.  Code,  S  206,  requiring  a  child  to  support 
an  indigent  parent  if  able  to  do  so,  even  if  that 
section  applies  to  adopted  children. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Child- 
Children.] 

3.  Adoption  <s=9l— HoMIng  out  defendant  as 
child  of  plaintiff  Is  not  equivalent  to  adop- 
tion. 

The  fact  that  plaintiff  and  bis  wife  had 
permitted  defendant  to  be  known  as  their  child, 
and  that  she  lived  with  them,  and  bore  their 
name,  does  not  constitute  an  adoption. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Albert  Lee  Stephens,  Judge. 

Action  by  Alfred  F.  Parsball  against  Mary 
T.  Parsball  and  another  for '  maintenance. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  H.  Byckman,  of  Los  Angeles,  for  appel- 
lant 

F.  G.  Tyrrell,  of  Los  Angeles,  for  respond- 
ents. 


TTLER,  P.  J.  This  action  was  brought 
tmder  the  provisions  of  section  206  of  the  Civil 
Code  to  obtain  a  Judgment  that  defendants 
pay  to  plaintiff  for  his  personal  permanent 
maintenance  and  support  the  sum  of  $100 
X)er  month,  together  with  costs  and  counsel 
fees.  It  is  averred  in  the  complaint  that 
plaintiff  and  defendant  Mary  T.  Parsball 
were  married  in  the  year  1885,  and  that  they 
now  are  husband  and  wife,  and  that  the  de- 
fendant Leonora  Parsball  is  their  adopted 
daughter.  It  is  charged  that  defendants  ex- 
pelled plaintiff  from  his  home,  and  plaintifi 
alleges  that  he  is  of  the  age  of  76  years  and 
upwards,  that  be  is  poor,  and  has  no  means 
of  support,  but  tliat  defendants  have  real  and 
personal  property  of  the  value  of  $50,000. 
Defendant  Mary  T.  Parsball,  answering,  de- 
nied that  she  had  any  property  of  value,  an4 
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defendant  Leonora  Parshall  denied  that  sbe 
was  ttue  adopted  daughter  of  plaintiff.  Tbt> 
trial  court  foond  tliat,  as  to  lieonora  Par- 
shaU,  while  she  had  resided  with  plaintiff 
and  his  wife  for  84  years,  and  since  she  waE 
an  iitf ant  child  of  some  4  or  5  months  of  age, 
sbe  was  not  the  child  of  plaintiff  and  Mary, 
and  that  she  was  never  adopted  by  them. 

The  court  further  found  that  prior  to  Feb- 
ruary, 1913,  plaintiff  earned  an  income  of 
$5,000  annually,  and  had  turned  the  same 
over  to  his  wife,  but  that  she  had  given  to 
plaintiff  considerable  sums  of  money.  It  fur- 
ther found  plaintiff  to  be  poor,  and  physi- 
cally unable  to  maintain  himself.  The  find- 
ings also  show  that  in  July,  1913,  and  prior 
to  the  commencement  of  this  action,  plaintiff 
and  his  wife  had  entered  into  a  written  con- 
tract by  the  terms  of  which  they  had,  in 
settlement  of  their  property  differences,  in- 
cluding any  claim  for  maintenance  or  ali- 
mony, conveyed  all  the  property  they  pos- 
sessed to  defendant  Leonora  Parshall,  who  is 
still  iMssessed  of  the  real  property  so  deeded 
to  her,  and  which  is  of  considerable  value. 
Additional  findings  show  that  defendant 
Mary  Parshall  is  not  possessed  of  any  prop- 
erty of  any  value,  she  having  according  to 
the  terms  of  the  settlement  agreement  bad 
between  herself  and  plaintiff,  conveyed  all 
she  possessed  of  value  to  Leonora.  It  also 
appears  that  plaintiff  was  not  expelled  from 
his  home,  but,  on  the  contrary,  that  he 
abandoned  his  wife  in  September,  1913,  since 
which  time  they  have  lived  separate  and 
apart  As  conclusions  of  law  the  court  then 
finds  that  plaintiff  is  not  entitled  to  any 
rell^  against  either  of  the  defendants.  From 
this  judgment  plaintiff  appeals,  and  he  claims 
that  under  the  facts  defendant  Leonora  Par- 
shall  is  liable  for  the  support  of  plaintiff  un- 
der the  provisions  of  section  206  of  the  Civil 
Code.  That  portion  of  the  section  applicable 
to  the  present  case  declares  in  substance  that 
it  Is  the  duty  of  children  of  any  poor  per- 
son who  is  unable  to  maintain  himself  by 
work  to  provide  for  such  person  to  the  extent 
of  their  ability. 

[1]  At  common  law  there  was  no  legal  ob- 
ligation on  the  part  of  a  child  to  support  a 
I>arent.  Such  obligation,  therefore,  depends 
entirely  upon  statute.  Duffy  v.  Yordi,  149 
Cal.  140,  84  Pac.  838,  4  L.  R.  A.  (N.  S.)  1150, 
.  117  Am.  St  Rep.  125,  9  Ann.  Oas.  1017.  In 
many  Jurisdictions  there  are  statutes  similar 
to  ours  changing  the  common  law  rule^  which 
statutes  impose  upon  children  the  legal  duty 
to  relieve  and  maintain  th^r  Indig&it  par- 
ents. In  the  construction  of  these  statutes 
it  has  been  held  that,  unless  the  person 
sought  to  be  charged  comes  within  the  Une 
ot  the  relation  prescribed  therein,  no  dnty 


of  support  can  be  imposed  upon  him.  Tlius 
it  has  been  held  that  the  primary  sense  of 
the  word  "child"  onder  statutes  of  this  char- 
acter is  offspring,  and  that  in  the  sense  of 
that  relationship  It  does  not  indnde  a  grand- 
child, a  son-in-law,  mother-in-law,  stepchild, 
or  even  an  adopted  child.  Adams  v.  Merrill, 
45  Ind.  App.  315,  85  N.  B.  114.  87  N.  E.  36; 
Selectmen  y.  Montagne,  8  Conn.  507;  Com- 
missioners of  the  Poor  r.  Gansett,  2  Bailey 
(S.  C.)  320,  23  Am.  Dec.  130;  Houston  v. 
McKlnney,  64  Fla.  600,  45  South.  480.  It 
would  appear,  tberefote,  that  defendant  Le- 
onora is  not  of  the  dass  which,  on  aocount 
of  its  relationship,  is,  by  the  provisioDS  of 
section  206  of  the  Code,  made  liable  for  the 
support  of  a  pauper  relative,  and  the  mere 
fact  that  plaintiff  stands  in  loco  parentis  to 
Leonora  does  not  bring  her  within  its  pur- 
view. 

[2,  3]  Bat,  even  were  we  to  assume  that 
the  section  in  question  applies  to  children  by 
adoption,  still  it  would  avail  plaintiff  noth- 
ing, for  the  reason  that  the  record  fully  sup- 
ports the  finding  that  she  never  was  adopted. 
The  evidence  upon  this  subject  shows  that 
she  was  taken  from  a  foundlings'  home  in 
Missouri  when  she  was  4  or  5  months  of  age, 
and  that,  while  tenderly  reared  by  these  par- 
ties as  a  daughter,  and  generously  provided 
for,  she  never  was  formally  adopted,  appel- 
lant himsdf  refusing  to  execute  the  deed  re- 
quired by  the  Missouri  statute  to  create  this 
relationship.  It  is  true  that  she  was  known 
as  the  child  of  plaintiff  and  his  wife,  and 
that  she  lived  with  them  and  bore  their 
name,  but  such  facts  do  not  constitute  an 
adoption.  Estate  of  Romero,  75  Cal.  379,  17 
Pac.  434;  Estate  of  McCombs,  174  CaL  211. 
162  Paa  897;  1  Corpus  Juris,  1394,  {  116. 
There  being  no  adoption,  the  status  provided 
for  in  the  statute  therefor  never  existed,  and 
no  claim  of  the  character  here  involved  can 
flow  from  the  relationship  here  shown. 

We  are  not  here  dealing  with  the  consden- 
tious  or  moral  duty  of  defendant  Leonora 
toward  her  aged  benefactor,  now  poor  and  in 
distress.  Our  powers  are  restricted  by  the 
statute. 

Further  claim  is  made  that  the  conveyance 
by  plaintiff  of  all  his  property  to  defendant 
pursuant  to  the  agreement  with  his  wife  was 
constructively  fraudulent  No  sudi  issue  is 
here  raised.  The  property  rights  of  the  iwx- 
ties  are  disposed  of  in  Parshall  v.  Parshall, 
Civ.  4161  (OaL  App.)  206  Pac.  1081,  this  day 
decided. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 

We  ooDcnri     BIOHARDS^   J.;  EBRBI' 

QAN,  J. 
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(52  Cal.  App.  788) 

LOS  ANGELES  COUNTY  FLOOD  CONTROL 

DI8T.  V.  ANDREWS  at  al. 

(CIv.  3528.) 

(Dlatrict  Court  of  Appeal,  Second  District,  Dl- 
yiaion  2,  California.  May  24^  1921.  Remit- 
titur Issued  July  23,  1921.) 

1.  Vendor  and  purcha««r  «=33(4)— Instrument 
held  merely  an  option. 

An  instniment  coDceming  futnre  sale  ot 
land  and  bearing  the  notation,  "I,  said  0.  H.,  do 
hereby  accept  the  option  aboye  written  togeth- 
er with  its  conditions,"  held  purely  unilateral 
and  only  an  option. 

2.  Vendor  and  purchaser  is=>3(4)  —  Signature 
of  optionee  to  option  does  not  ervidence  a  con- 
tract of  sale. 

When  an  option  is  signed  by  the  optionee,  it 
is  not  because  of  that  signature  to  be  dignified 
by  a  higher  name,  and  does  not  thereby  evi- 
dence a  contract  of  sale  between  the  signers. 

3.  Eminent  domain  «=>  1 53— Optionee  on  con- 
demned land  held  not  entitled  to  damages. 

One  holding  an  option  on  condemned  land 
was  not  entitled  to  an  award  of  damages  where 
at  the  time  of  the  issuance  of  summons  the 
property  was  worth  less  than  the  selling  price 
fixed  by  the  option  agreement. 

4.  Eminent  domain  <S=»I55  —  Lessee  held  not 
entitled  to  damage*. 

A  lessee  in  possession  at  the  time  summons 
was  issued  in  a  condemnation  proceeding  was 
sot  entitled  to  damages  where  permitted  to 
remain  unmolested  to  the  end  of  his  term;  the 
rule  that  damages  are  to  be  assessed  as  of  the 
date  of  the  issuance  of  summons  relating  only 
to  property  actually  taken. 

An;)eal  from  Superior  Court,  Los  Angeles 
County;   Paul  J.  McGormick,  Judge. 

Action  by  the  Lob  Angeles  County  Flood 
Control  District  against  Dorsey  G.  Andrews, 
the  Harbor  Lumber  Company,  and  others. 
Judgment  for  plaintiff,  and  the  last-named 
defendant  appeals.    Affirmed. 

R.  L.  Horton,  of  Los  Angeles,  for  appellant. 

A.  J.  Hill,  Co.  Counsel,  and  Vincent  Mor- 
gan, both  of  Los  Angeles,  and  Wm.  W.  Clary, 
Sp.  Coimsel,  of  San  Francisco,  for  Los  An- 
geles County  Flood  Control  Dlst 

WORKS,- J.  This  is  an  action  for  the  con- 
demnation of  real  property  under  the  right 
of  eminent  domain.  Plaintiff  had  Judgment, 
and  defendant  Harbor  Lumber  Company  ap- 
peals. 

On  May  27,  1916,  the  Iiong  Beach  Savings 
&  Tnist  Company  entered  into  a  writing 
with  Clark  Horsford,  the  trust  company  be- 
ing the  owner  of  the  property  sought  to  be 
condemned,  and  in  which  appellant  claims 
an  interest,  and  Horsford  acting  as  the  agent 
of  appellant.  On  account  of  Horsford's  x>e- 
collar  manner  of  executing  the  document, 
whldb  appears  below    it  is  to  be  remarked 


that  botb  parttes  signed  it  the  same  day. 
The  instrnment,  in  its  material  parts,  after 
the  heading  "Offer  to  SeU  and  Option," 
follows: 

"The  Long  Beach  Savings  &  Trust  Company, 
a  corporation,  party  of  the  first  part,  and  Clark 
Horsford  of  Los  Angeles,  party  of  the  second 
part,  witnesseth: 

"That  first  party  holds  title  *  •  *  to  the 
lands  herein  described,  and  said  second  party 
has  a  wish  to  become  the  owner  of  the  same 
at  some  future  time: 

"Therefore  it  is  agreed  as  follows,  and  this 
offer  is  made  to  second  party  by  way  of  an  op- 
tion and  not  otherwise,  and  it  is  especially 
agreed  that  time  is  of  the  essence  of  this 
agreement: 

"First  party  will  sell  and  deliver  a  grant  deed 
with  a  certificate  of  title  to  the  same  showing 
the  ability  to  convey  a  good  title  to  the  prop- 
erty, subject  to  the  taxes  for  the  fiscal  year 
the  option  is  taken  up  and  which  buyer  as- 
sumes. And  subject.  •  •  • 
_  "Buyer  also  agrees  to  assume  any  liability  or 
liens  for  any  hereafter  public  improvements 
assessed  against  said  property.    •    *    * 

"The  purchase  price  for  the  property  Is 
agreed  upon  at  $45,000.    ♦    *    • 

"The  first  party  gives  second  party  and  his 
assigns  a  three-year  option  from  date  hereof  to 
take  it  up  and  perform  this  agreement. 

"Buyer  to  pay  in  cash  at  time  of  going  into 
escrow  to  perform  this  agreement  to  close  the 
sum  of  $15,000,  and  the  remainder  to  be  paid 
under  this  option  is  to  be  paid  in  equal  sums  in 
one  and  two  years  thereafter,  secured  by  the 
usual  form  of  mortgage.  •  *  *  And  said  de- 
ferred payments  are  to  bear  interest  at  the 
rate  of  7%  per  year.    •    •    • 

"This  agreement  is  subject  to  a  certain  lease 
between  the  parties  hereto.  And  if  this  option 
is  taken  up  lessee  named  in  this  lease  will  sur- 
render the  same  and  it  becomes  canceled. 

"Buyer  is  to  pay  the  cost  of  bringing  down 
certificate  of  title,  it  to  show  mortgagee's  mort- 
gage to  be  a  first  lien.    •    ♦    * 

"And  each  party  takes  the  property  subject 
to  recorded  liens  as  are  usually  assumed  by 
parties  dealing  with  such  property.    «    »    • 

"The  lands  are  known  as  follows:  [Here 
follows  a  description  of  the  lands  sought  to  be 
condemned.] 

"In  witness  whereof  said  Long  Beach  Savings 
Bank  &  Trust  Company  has  caused  its  cor- 
porate name  to  be  hereunto  subscribed  by  its 
proper  officers.    *    •    • 

"[Signed] 
"Long  Beach  Savings  Bank  &  Trust  Co., 
"By  J.  W.  Tucker,  Secretary. 

"I,  said  Clark  Horsford,  do  hereby  accept  the 
option  above  written  together  with  its  condi- 
tions. [Signed]    Clark   Horsford." 

On  June  1,  1916,  appellant  took  from  the 
trust  company  a  lease  for  three  years  on 
the  property  described  in  the  above  instru- 
ment, and  was  thereafter  in  possession  of 
the  premises  under  the  lease. 

In  December,  1918,  respondent  purchased 
from  the  trust  company  the  property  describ- 
ed  In  the  two  instruments,  appellant  still 
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being  in  possession  of  tbe  premises  under 
tbe  lease.  Tbe  appellant  was  not  molested 
in  its  possession  by  reason  of  tbe  purcbase 
by  respondent,  but  tbereafter  it  paid  to  re- 
spondent tbe  montbly  rent  reserved  in  tlie 
lease. 

Tbe  complaint  in  tbis  action  was  filed 
March  20,  1919,  and  sumnftins  was  tbereupon 
issued.  The  pleading  alleges  that  appellant 
claims  some  interest  in  or  lien  upon  the 
property,  but  that  it  has  no  valid  or  legal 
Interest  in  or  claim  to  or  lien  upon  it.  Ap- 
pellant, in  response,  set  up  tbe  Instrument 
from  which  quotation  is  above  made,  terming 
it  an  option,  and  also  pleaded  the  lease.  It 
also  claimed  damages  for  certain  structures 
it  had  placed  on  tbe  land,  under  allegations 
that  they  could  not  be  removed  without  being 
destroyed 

The  trial  of  the  action  was  commenced 
<H»  July  24,  1919.  Meanwhile,  on  June  1, 
1919,  the  term  under  the  lease  had  ended, 
appellant  having  continued,  during  the  terra, 
to  pay  the  monthly  rentals  to  respondent 
Also  appellant  held  over  until  during  the 
trial,  as  a  month  to  month  t^iant,  continuing 
to  pay  tbe  monthly  rental  to  respondent. 

The  trial  court  found  that  the  agreement 
between  the  trust  company  and  Horsford  was 
but  an  option ;  that  the  option  provided  that 
time  was  of  tbe  essence  of  the  agreement; 
that  appellant  did  not  exercise  tbe  option; 
that  It  did  not  within  three  years,  or  at  all, 
accept  tbe  option,  or  offer  tbe  purcbase  price 
according  to  the  terms  of  the  option;  that 
appellant  bad  no  right,  title,  or  Interest  In 
the  property;  that  on  March  20,  1919,  tbe 
date  of  the  issuance  of  summons,  tbe  prop- 
erty was  worth  less  than  $45,000,  the  pur- 
chase price  fixed  by  the  option  agreement; 
that  appellant  was  not  aititled  to  damages 
for  expenses  of  removal  of  its  lAructures 
front  the  land  or  for  expenses  of  relocation ; 
and  that  tbe  option  had  not  on  March  20, 
1919,  any  marlcet  value. 

[1,  2]  Appellant  contends  that  at  the  time 
of  the  issuance  of  summons,  that  being  tbe 
time  as  to  which  values  in  condemnation 
cases  are  to  be  fixed  (Code  Civ.  Proc.  §  1249), 
it  was  an  equitable  owner  of  the  land  spught 
to  be  condemned.  Tbis  claim  is  made  be- 
cause of  the  unusual  manner  in  which  Hors- 
ford indicated  bis  execution  of  the  option 
agreement.  It  is  evident  from  the  terms  of 
the  instrument  that  he  was  to  be  a  signer 
of  it.  In  tbe  introductory  paragraph  be  is 
referred  to  by  nanre  as  the  party  of  the 
second  part.  Hla  namte  is  not  found  again 
in  tbe  agreement,  but  tbe  second  party  is 
referred  to  continually.  Couched  as  tbe  in- 
strument was,  bis  signing  in  the  manner  in 
which  he  did  placed  him  in  no  different  posi- 
tion than  if  he  bad  merely  appended  his 
name  after  that  of  the  secretary  of  the 
trust  company.  And  bis  being  a  party  to  the 
paper  was  of  so  significance  whatever.     It 


was  pnrely  unilateral,  for  he  made  no  prcmi- 
ises' above  his  signature;  be  covenanted  to 
do  nothing.  In  short,  and  without  dissection 
of  ttie  instrument,  it  is  plain  to  be  seen  that 
it  was  nothing  but  an  option;  and  when  an 
option  Is  signed  by  the  optionee  It  Is  not  be- 
cause of  that  signature  to' be  dignified  by  a 
higher  name.  It  does  not  thereby  evidence  a 
contract  between  tbe  signers.  Menzel  v. 
Primm,  6  Cal.  App.  204,  91  Pac.  754:  Johnson 
V.  aark.  174  Cal.  582,  163  Pac.  1004. 

Forgetting,  for  the  moment,  the  construc- 
tion we  have  placed  on  Horsford's  act  in 
signing  the  statement  at  tbe  bottom  of  the 
option  agreement,  that  construction  being 
based  upon  the  fact  that  he  was  Intended  to 
be  the  party  of  the  second  part  to  it,  there 
is  another  view  of  the  situation  which  con- 
cludes appellant's  claim  that  tbe  act  amount- 
ed to  an  acceptance  of  the  option.  Conced- 
ing, which  we  do  not  decide,  that  an  option 
may  be  accepted,  in  the  sense  that  a  binding 
obligation  is  assumed  by  the  optionee,  by  a 
statement  such  as  Horsford  appended  to  tbe 
instrument  now  before  us,  it  Is  certain  that 
the  parties  intended  nothing  of  the  sort  in 
this  instance.  It  is  to  be  remembered  that 
Horsford  wrote  his  contribution  to  tbe  paper 
on  the  same  day  that  the  corporation  execut- 
ed it,  thus  apparently  making  tbe  two  acta 
but  parts  of  one  transaction.  Under  these 
circumstances,  and  considering  the  language 
employed  throughout  the  option  agreement, 
it  is  plain  that  tbe  parties  never  intended 
Horsford's  signature  to  operate  as  an  accept- 
ance of  tbe  option.  The  argument  on  this 
point  Is  forcefully  presented  in  a  series  of 
questions  set  forth  in  tbe  brief  of  counsel  for 
respondent.  These  questions  are,  with  the 
italics  of  counsel: 

"If  it  was  intended  by  Horsford  *  •  • 
that  the  so-called  acceptance  •  •  •  was  to 
be  deemed  a  complete  and  binding  acceptance  of 
the  offer  to  purchase  [sell]  bo  as  to  constitute  a 
contract  of  sale,  why  did  not  the  parties  pre- 
pare and  sign  a  contract  of  sale  instead  of  that 
which  is  manifestly  a  mere  offer  to  sell?  Why 
is  it  that  the  instrument  is  so  specifically  term- 
ed an  'Offer  to  Bett  and  Option' T  Why  is  it 
that  the  'offer  is  made  to  second  party  by  way 
of  an  option,  and  not  otherwise'?  Why  is  it 
that  the  instrument  specifies  that  'said  second 
party  has  a  wish  to  become  the  owner  of  same 
at  tome  luture  time't  Why  is  it  that  reference 
is  made  therein  to  a  lease  to  be  surrendered  if 
the  option  is  taken  up?  Why  is  it  that  in  the 
offer  it  is  recited  that  'the  first  party  gives  sec- 
ond party  and  his  assigns  a  three^ear  option 
from  data  hereof  to  take  it  up  and  perform  thit 
agreement'  if,  as  appellant  now  contends,  the 
signature  of  Horsford  constituted  a  full  and 
complete  acceptance  of  the  option  so  as  to 
transform  it  immediately  into  a  contract  for 
the  sale  of  the  lands?" 

There  is  but  one  answer  to  these  questions, 
and  that  answer  we  have  stated  in  advance 
of  the  questions.    We  conclude  that  appel- 
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lant  neTcr  had  any  Interest  In  the  property 
nnder  the  option  agreement. 

[3]  Suppose,  however,  that  appellant  did 
acqalre  an  equitable  Interest  In  the  land  un- 
der the  so-called  acceptance  of  H<wsford. 
There  Is  yet  &  ground  upon  which  the  claims 
of  appellant  are  concluded.  The  trial  court 
found  tliat,  at  the  time  of  the  issuance  of 
the  summons,  the  property  was  worth  less 
than  $45,000,  the  selling  price  fixed  by  the 
option  agreement,  and  the  propriety  of  that 
finding  is  not  questioned.  Cinder  such  a  find- 
ing there  could  hare  been,  of  course,  no  pos- 
sible award  of  damages  to  appellant  for  the 
taking  of  its  interest  through  the  condemna- 
tion. If  we  concede  an  existence  of  the 
Interest,  we  must  assert  that  it  was  but  a 
nominal  one,  for  under  the  finding  of  the 
court  It  was  utterly  without  value. 

[4]  Appellant  contends,  upon  the  asserted 
claim  that  it  was  in  possession  of  the  prop- 
erty under  both  the  option  and  the  lease,  that 
it  was  entitled  to  damages  for  expenses  of 
remuval  and  relocation  of  its  structures  and 
for  other  items  of  a  like  character.  The 
assertion  that  it  held  under  the  option  goes 
for  naught  after  what  we  have  said  above; 
and  even  if  we  concede,  yet  once  again,  that 
Horsford's  signature  amounted  to  an  ac- 
ceptance of  the  option,  the  situation  is  un- 
changed, for  there  is  nothing  in  the  option 
agreement  which  gave  to  appellant  any  right 
to  the  possession  of  the  land.  Its  possession 
was  referable  alone  to  the  lease,  executed 
four  days  after  Horsford  had  appended  his 
signature  to  the  agreement.  That  being  so, 
appellant  was  not  entitled  to  damages  In 
the  particulars  mentioned.  Its  structures 
were  placed  on  the  land  with  knowledge  of 
the  fact  that  Its  leasehold  interest  was  to 
expire  on  June  1,  1919,  under  the  terms  of 
the  lease  itself,  and  it  did  so  expire.  The 
leasehold  interest  was  not  taken  nor  molest- 
ed by  the  decree  of  condemnation.  Appel- 
lant contends  that  its  right  to  the  damages 
in  question  is  established  by  the  fact  that 
its  leasehold  was  interrupted,  in  contempla- 
tion of  law,  <m  March  20, 1919,  the  date  when 
summons  was  issued ;  but  the  rule  that  dam- 
ages are  to  be  assessed  in  condemnation 
cases  as  of  the  date  of  the  issuance  of  .sum- 
mons relates  only  to  property  actually  taken. 
An  anomalous  and  unbearable  condition 
would  be  presented  if,  under  that  rule,  the 
public  could  be  required  to  pay  for  a  lease- 
hold Interest  not  taken,  but  which  the  lessee 
held  unmolested  to  the  end  of  the  term,  or 
for  the  cost  of  the  removal  of'  structures 
which  the  lessee  must  have  removed  before 
the  expiration  of  the  term,  or  must  have 
lost  altogether.  Fortunately,  such  a  condi- 
tion does  not  exist  under  the  law.  Schreiber 
V.  Chicago  &  E.  R.  Co.,  115  III.  340,  8  N.  B. 
427. 

Respondent  presents  a  number  of  other  ar- 
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guments  in  opposition  to  the  claims  of  appe- 
lant, but  we  need  pursue  the  subject  no 
further. 
The  Judgment  is  afllnded. 

We  concur:  FINLAYSON,  P.  j. ;  CBAIO.  J, 


(S6  Cal.  App.  663) 
SHEVLIN   V.  JOHNSTON.     (CIV.  2429.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Feb.  20,  1922.) 

1.  Appeal  and  error  «=s907(3)— Want  of  evU 
dence  to  support  Issues  upon  which  court 
failed  to  make  findings  presumed  on  appeal  on 
the  Judgment  roll. 

I  On  appeal  on  the  judgment  roll,  it  will  be 
assumed  that  no  evidence  was  given  in  support 
of  issues  upon  which  the  court  failed  to  make 
findings. 

2.  Adjoining  landowners  «=>5  —  Required  to 
prevent  roots  from  trees  near  boundary  from 
injuring  trees  and  crops  on  adjoining  land. 

Where  roots  of  eucalyptus  and  Cottonwood 
trees  on  defendant's  land  near  boundary  injured 
trees  and  crops  oo  plaintiff's  land,  plaintiff  was 
entitled  to  a  judgment  requiring  defendant  to 
abate  such  nuisance  and  was  not  restricted 
to  an  action  at  law  for  damages,  as  the  injury 
was  of  a  continuing  and  increasing  nature. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty;  E.  N.  Rector,  Judge. 

Action  by  F.  C.  Shevlin  against  A.  O. 
Johnston.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afllrmed. 

R.  R.  Fowler,  James  C.  Nldiols,  and  Fow- 
ler &  Nichols,  all  of  Turlock,  for  appellant 

Andrew  R.  Schottky,  of  Merced,  for  re- 
spondent 

FINCH,  P.  J.  The  defendant  appeals  on 
the  judgment  roll  from  a  judgment  in  favor 
of  the  plaintiff. 

The  complaint  alleges  and  the  court  finds 
that  the  parties  are  adjoining  landowners, 
their  common  boundary  being  1,300  feet  in 
length ;  that  along  said  boundary  line,  from 
1  to  10  feet  therefrom,  there  is  growing  a 
row  of  eucalyptus  and  cottonwood  trees  on 
defendant's  land,  spaced  from  6  to  8  feet 
apart ;  that  the  roots  of  the  eucalyptus  trees 
extend  laterally  a  distance  of  62  feet  and 
upwards,  and  those  of  the  cottonwood  trees 
30  feet  and  upwards  into  plaintifF's  land; 
that  on  piainticrs  land,  adjacent  to  the  divi- 
sion line,  are  growing  grapevines  for  a  dis- 
stance  of  450  feet  peach  trees  for  a  distance 
of  485  feet  and  that  plaintiff  grows  corn, 
beans,  and  other  crops  along  356  feet  of  said 
line;  that  the  roots  of  defendant's  trees 
greatly  injure  plaintltTs  vines,  trees,  and 
crops  and  cause  cottonwood  sprouts  and 
shoots  to  spring  up ;  that  the  plaintifTs  land 
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Is  ridi  and  valuable  tot  arglcoltural  and 
fruit-Taislng  purposes.  The  court  found  tiiat 
plaintiff  has  suffered  damage  in  ttie  sum  of 
$25,  and  that  the  damage  from  the  growth 
of  the  roots  of  defendant's  trees  into  plain- 
tiff's land  is  of  a  continuing  nature,  and  that 
said  growth  constitutes  a  nuisance.  The 
court  found  against  defendant  on  his  pleas 
of  acquiescence,  estoppel,  and  the  statute  of 
limitations,  and  bis  claim  that  the  row  of 
trees  was  necessary  as  a  windbreak  and  In 
accordance  with  the  custom  of  the  neighbor- 
hood. The  court  further  found  that  at  the 
time  of  the  commencement  of  the  action  the 
neighborhood  was  thickly  settled  and  was 
"dotted  with  many  homes  and  covered  (vith 
innumerable  orchards  and  vineyards,  which 
render  and  rendered  said  trees  not  indispen- 
sable as  a  windbreak  for  defendant"  ■ 
The  Judgment  requires: 

"That  the  defendant  shall  abate  said  nui- 
sance, either  by  removing  said  trees  entirely 
or  by  constructing  a  trench  or  by  building  bar- 
riers sufficient  to  prevent  the  roots  of  said  eu- 
calyptus and  Cottonwood  trees  and  the  shoots 
and  sprouts  of  said  cottonwood  trees  from  en- 
tering, penetrating,  or  growing  into  or  upon  the 
land  of  plaintiff;  *  •  •  that  said  abate- 
ment shall  be  permanent  in  its  nature,  and  that 
the  roots,  sprouts,  and  shoots  of  said  trees 
shall  not  hereafter,  be  permitted  to  enter,  pene- 
trate, or  grow  into  or  upon  the  land  of  plain- 
tiff." 

[1]  Appellant  urges  that  the  findings  are 
Insufficient  to  support  the  Judgment,  and 
that  the  court  failed  to  find  on  certain  issues 
tendered  by  the  answer.  There  can  be  no 
doubt  as  to'  the  sufficiency  of  the  findings. 
If  the  Issues  on  which  the  court  failed  to 
make  findings  be  conceded  to  be  material, 
it  must  be  assumed  on  this  appeal  on  the 
judgment  roll  that  no  evidence  was  given  in 
support  of  such  issues. 

[2]  In  his  opening  bri^  appellant  says: 

"The  plaintiff  certainly  has  the  right  to  cut 
off  the  roots  at  the  line.  But,  under  the  find- 
ings of  the  court,  he  has  no  other  right." 

The  precise  questicm  here  presented  was 
decided  adversely  to  appellant's  contention 
in  Stevens  v.  Moon  (Cal.  App.)  202  Pac.  961. 
In  addition  to  the  cases  cited  therein,  the 
following  are  in  point:  Ackerman  v.  Kills, 
81  N.  J.  Law,  1,  79  Atl.  883;  Buckingham  v. 
BUiott,  62  Miss.  296,  52  Am.  Rep.  188;  Brock 
v.  Connecticut  &  P.  B.  Co.,  36  Vt.  373 ;  Gos- 
tina  V.  Ryland  (Wash.)  199  Pac.  298. 

Appellant  contends  that  under  the  doctrine 
of  "comparative  injury"  the  plaintiff  should 
have  been  left  to  an  action  at  law  for  dam- 
ages because  the  injury  suffered  was  slight 
in  comparison  with  the  benefit  of  the  wind- 
break to  the  defendant.  The  injury  was  of  a 
continuing  nature  and  naturally  would  In- 
crease with  the  growth  of  the  trees.  The 
fkct  that  the  damage  already    suffered  is 


slight  is  no  reason  for  denying  the  relief  giv- 
en. Lindsay-Strathmore  I.  Dist  v.  Superior 
Court,  182  CaL  327,  187  Pac.  1066.  It  U  rea- 
sonably witUnl  tile  power  of  the  defendant 
to  prevent  the  injury  without  destroying  big 
trees,  if  he  desires  to  preserve  them.  Under 
such  circumstances,  If  it  be  conceded  that 
the  doctrine  relied  on  is  ever  applicable  to  u 
case  of '  the  character  imder  consideration, 
the  party  causing  the  nuisance  should  bear 
the  expense  of  abating  It 
The  Judgment  is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


SMITH  V.  CROWE  at  al. 


(66  Cal.  App.  6U) 
(Civ.  3621.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.     California.     Feb.  24,  1922.) 

1.  Landlord  and  tenant  <3=»l28(2)-^«sioaor  of 
lease  held  not  to  losst  right  to  reoover  bal- 
ance due  from  assignee  because  subtenant 
held  over. 

Assignor  of  lease  did  not  lose  ids  right  to 
recover  the  consideration  because  a  subtenant 
did  not  vacate  at  time  assignor  agreed  to  va- 
cate the  premises,  where  defendants  voluntarily 
assumed  the  relation  of  landlord  toward  such 
subtenant,  putting  them  constructively  into  pos- 
session at  the  date  fixed. 

2.  Landlord  and  tenant  «s>l 23 (I)— Evidence 
held  to  show  vacation  of  premises  In  aooord- 
ance  with  agreement 

In  an  action  by  an  assignor  of  a  lease  for 
unpaid  balance  due  on  the  assignment,  evidence 
held  sufficient  to  warrant  a  finding  that  assignor 
vacated  the  premises  on  the  day  agreed  under 
the  contract. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   J.  P.  Wood,  Judge. 

Action  by  Ed.  R.  Smith  against  Margaret 
R.  Crowe  and  others  to  recover  money  duo 
on  an  assignment  of  a  lease.  Judgment  for 
the  defendants,  and  the  plaintiff  apijeals. 
Revs' sed. 

Carroll  Allen  and  Robert  F.  Sbippee,  both 
of  Los  Angeles,  for  appellant 

Rogecrans  &  Emme,  of  Iios  Angeles,  few  re- 
spondents. 

CONREX,  P.  J.  The  plaintiff  was  the 
owner  of  a  lease  on  real  property  for  a  two- 
year  tarn  expiring  on  the  16th  day  of  De- 
cember, 1920,  with  the  option  to  continue  in 
possession  for  an  additional  two  years;  all  at 
the  monthly  rental  of  $35.  On  the  l&th  day 
of  April,  1920,  plaintiff  assigned  this  lease  to 
the  defendants.  At  the  same  time  an  agree- 
ment In  writing  was  made  between  the  as- 
signor and  the  assignees,  which  recited  that 
the  sum  of  $1,000  has  been  paid  for  the  as- 
signment, and  stated: 
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"That  the  1600.00  balance  dne  tor  the  aasign- 
tnent  of  lease,  ahall  be  paid  to  B.  B.  Smith,  on 
or  before  Jane  1, 1920,  prorided  ha  vacatea  the 
premiaea  hy  that  data." 

This  action  to  recover  said  sum  of  |600 
was  commenced  on  the  15th  day  of  July, 
1920.  After  trial  of  the  action.  Judgment 
was  entered  in  favor  of  the  defendants.  The 
plaintiff  appeals  from  that  judgment 

It  is  to  be  inferred  from  the  written  agree- 
ment, and  the  fact  is  not  disputed,  that  the 
total  purchase  price  for  the  assignment  of 
lease  was  $1,600.  It  was  found  by  the  court 
that  the  defatdants  agreed  to  pay  said  price, 
and  that  the  balance  of  $600  was  to  be  paid 
as  stated  in  said  writing.  The  court  further 
found  that  the  plaintiff  did  not  vacate  the 
premises  described  in  the  complaint  on  or 
before  June  I,  1920,  and  that  the  defendanu 
are  not  Indebted  to  the  plaintiff  in  said  sum 
of  $600,  or  in  any  sum  whatever.  The  Judg- 
ment, however,  was  not  based  upon  this  find- 
ing, but  upon  an  order  granting  a  motion  for 
nonsuit. 

At  the  time  of  the  asalgnment  and  con- 
tract, the  plaintiff  was  occupying  and  resid- 
ing in  the  first  story  of  the  leased  house. 
Bis  subtenant,  one  Dr.  Thatcher,  was  in  pos- 
sesion of  the  upper  story.  On  June  1,  1920, 
the  plaintiff  moved  out  of  the  rooms  actually 
occupied  by  him,  and  the  defendants  took 
possession  thereof  a  day  or  two  later.  Dr. 
Thatcher  claimed  the  right  to  remain  In  pos- 
session under  his  sublease,  which  ran  until 
September  30,  1920.  The  plaintiff  paid  to 
the  defendants  (who  had  purchased  the  prop- 
erty from  the  owner)  the  sum  of  $35,  rent 
for  the  month  of  May.  Thatcher  moved  out 
late  in  September.  It  was  stipulated  that  the 
defendants  filed  an  action  against  Thatch- 
er and  obtained  Judgment  against  him  for 
the  sum  of  $350  on  account  of  rental  from 
the  8th  day  of  May,  1920,  to  the  7th  day  of 
October,  1920,  being  the  amount  stated  in  a 
notice  of  date  September  20,  1920,  wherein 
the  defendants  required  Thatcher  to  pay  the 
demanded  rent ,  within  three  days  of  the 
service  of  that  notice,  or  deliver  up  posses- 
sion of  the  premises  to  them. 

[1]  Assuming  it  to  be  true,  as  contended 
by  the  defendants,  that  by  reason  of  said 
possession  retained  by  Thatcher,  the  plaintiff 
did  not  actually  and  completely  vacate  the 
leased  premises  on  the  Ist  day  of  June,  1920, 
it  does  not  follow  that  he  lost  his  right  to 
recover  the  unpaid  balance  of  $600  agreed  to 
be  paid  him  for  the  assignment  of  the  lease. 
They  voluntarily  assumed  the  relation  of 
landlord  and  tenant  toward  Thatcher,  and 
claimed,  and  successfully  asserted,  the  right 
to  recover  rent  from  him.  By  their  own  act 
they  were,  at  least  constructively,  in  pos- 
session of  the  «itire  premises  on  and  after 
June  1.  1920.     Therefore,  for  all  practical 


purposes  of  the  agreement.  Smith  did  vacate 
the  premises  on  the  1st  day  of  Jtme. 

[2]  As  before  suggested  the  judgmoit 
rests  upon  an  order  for  nonsuit  made  by  the 
court  at  the  close  of  the  evidence  introduced 
on  the  part  of  the  plaintiff.  Although  find- 
ings of  fact  were  signed  and  filed,  the  Judg- 
ment refers  solely  to  the  order  of  nonsuit, 
and  does  not  mention  the  findings.  Constru- 
ing the  evidence  most  favorably  to  the  plain- 
tiff, as  we  must  do  In  determining  the  mer- 
its of  an  order  of  nonsuit,  we  think  that  the 
evidence  would  have  warranted  the  court  in 
finding  that  the  plaintiff  did  vacate  the 
premises  on  the  1st  day  of  June,  In  accord- 
ance»with  the  conditions  of  the  contract. 

The  Judgment  is  reversed. 

We  concur:    SHAW,  J. ;  JAMBS,  J. 


(85  Okl.  286) 

LOY  V.  McDowell,    (no.  10544.) 

(Supreme  Court  of  Oklahoma.    March  28, 
1022.) 

fSynaUu  by  the  Court.) 

1.  Jury  «=3l2(3)— DIsputod  faot  questtoM 
must  be  determined  by  the  Jury  where  one 
Is  not  waived. 

"Issues  of  law  mast  be  tried  by  the  court, 
unless  referred.  Issues  of  fact  arising  in  ac- 
tions for  the  recovery  of  money,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a. 
jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  as  hereinafter  provided." 
Section  4993,  Bev.  Laws    1910. 

2.  New  trial  <3=>I64— For  trial  ooart  to  set 
asiite  verdict  and  render  Judgment  modifying 
it  beld  error. 

It  is  error  for  the  conrt  to  set  aside  the 
verdict  of  the  jury  on  a  motion  for  a  new  trial, 
and  then,  over  the  objection  of  both  parties 
to  the  action,  invade  the  province  of  the  jury 
by  rendering  a  judgment,  which,  in  effect,  mod- 
ifies the  verdict  of  the  Jury. 

3.  Judgment  $=3203— Only  one  Judgment  to  be 
had  in  action. 

"Under  Oklahoma  Code  of  Civil  Procedure 
there  can  be  bnt  one  judgment  in  an  action." 
WeUs  V.  Shriver,  81  Okl.  108,  197  Pac.  460. 

4.  Judgment  ^=3194 — Must  determine  ail  Issues 
not  waived  or  abandoned. 

"A  judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action.  To 
constitute  a  judgment  under  the  Code,  it  must 
judicially  determine  all  of  the  issues  raised  by 
the  pleadings  except  such  as  are  waived  or 
abandoned  on  the  trial  of  the  case."  Wells  v. 
Shriver,  81  OU.  1(»,  197  Pac.  460. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment.] 
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5.  Judgment  ^=3194 — Must  «onoiude  furfhm- 
Inquiries  Into  Issues  Joined  by  pleadings.' 
"A  jadgment  must  not  only  determine  the 
rights  of  the  parties  in  an  action,  bat  must 
conclude  all  further  inquiry  into  the  issues 
joined  by  the  pleadings,  and  leave  nothing  far> 
ther  to  be  done  except  to  carry  it  into  execu- 
tion." 'Welle  V.  Shriver,  81  OIcL  108,  197  Pac. 
460. 

Appeal  from  District  Court,  lincoln 
County ;  Charles  B.  WUaon,  Jr.,  Judge. 

Action  by  3.  G.  Ley  against  J.  K  iXc- 
Dowell  to  recover  a  money  Judgment  A 
verdict  In  favor  of  defendant  was  set  aside, 
and  the  court  attempted  to  render  a  Judg- 
ment modifying  the  verdict,  and  the  plain- 
tiff appeals.  Reversed  and  remanded,  with 
Instructions  to  vacate  the  Judgment  and 
grant  a  new  trial. 

Jarrett  &  Speakman,  of  Chandler,  for 
plaintiff  in  error. 

B.  D.  Beasor,  oC  Shawnee,  for  defendant 
In  error. 

MILLER,  J.  This  action  was  commenced 
In  the  district  court  of  Lincoln  county  by  J.  6. 
Loy,  as  plaintiff,  against  J.  E.  McDowell,  as 
defendant,  to  recover  rent  for  the  use  of  160 
acres  of  farming  land  for  the  year  1917, 
which  plaintiff  claimed  he  was  entitled  to 
receive  from  the  defendant 

At  the  commencement  of  0ie  action  the 
plaintiff  caused  an  attachment  to  be  issued 
and  levied  upon  certain  property  of  the  de- 
fendant. l%e  defendant  in  his  answer  al- 
leged that  about  January  1,  1917,  he  pur- 
chased the  farm  in  controversy,  and  occupied 
and  cultivated  It  as  the  owner  thereof,  and 
had  not  made  any  rental  agreement  with  the 
plaintiff,  or  any  other  person;  that  the  at- 
tachment was  wrongful,  and  in  his  cross- 
petition  he  asked  to  recover  actual  damages 
in  the  sum  of  $1,342.50,  exemplary  damages 
In  the  sum  of  $500,  $150  attorney's  fees,  and 
$12.50  expense  money.  The  plaintiff  In  his 
reply  admitted  that  defendant  cultivated  the 
land  in  1917,  admitted  that  he  had  caused 
an  attachment  to  be  Issued  and  levied  upon 
corn  and  kaflr  com  belonging  to  the  defend- 
ant, and  denied  generally  all  the  other  al- 
legations of  the  petition.  The  case  was  tried 
to  a  Jury,  which  returned  the  following  vez^ 
diet: 

"We,  the  Jury  impaneled  and  sworn  to  try 
the  above  cause  do,  upon  our  oaths,  find  for 
the  defendant,  and  fix  the  amount  of  his  re- 
covery at  $1,000.00." 

A  motion  fOT  a  new  trial  was  filed,  and  up- 
wn  the  hearing  of  this  motion  the  court  set 
aside  the  verdict  and  rendered  a  Judgmoit, 
which,  omitting  the  formal  parts,  reads  as 
follows : 

"It  is  therefore  hereby  considered,  ordered,' 
and  adjudged  by  the  court  that  the  plaintitF,  3. 
O.  Loy,  take  nothing  by  reason  of  his  petition  or 


attachment  against  the  said  defendant  in  this 
cause,  and  that  the  said  attachment  of  said 
plaintiff  against  said  defendant  be,  and  the  same 
is  hereby,  discharged;  that  the  said  defendant, 
J.  E.  McDowell,  do  have  and  recover  Judg- 
ment for  the  full  and  complete  return  of  the 
proceeds  derived  from  the  sale  of  all  the  prop- 
erty levied  upon  by  the  sheriff  in  this  cause, 
and  for  the  return  of  all  of  the  property  so 
taken  and  not  sold,  if  any,  and  the  further  sum 
of  $150  attorney's  fee  for  the  benefit  of  B.  D. 
Reasor,  attorney  for  said  defendant,  and  that 
the  plaintiff  pay  all  of  the  expense  of  gathering 
and  marketing  all  of  said  attached  property 
which  was  sold  by  the  sheriff  in  said  action,  to 
be  taxed  as  costs  in  the  case,  and  that  the 
plaintiff  pay  all  of  the  costs  of  this  suit.  It  is 
further  adjudged  tlat  the  defendant's  cross- 
petition  does  not  state  a  cause  of  action,  and 
that  the  same  be,  and  the  same  is  hereby,  dis- 
missed without  prejudice." 

Each  of  the  parties  excepted  to  that  part 
of  the  Judgment  adverse  to  them;  gave  no- 
tice of  appeal,  and  each  was  granted  time  in 
which  to  make  and  serve  a  case-made.  The 
plaintiff  in  the  court  below  perfected  bis  ap- 
peal, filed  bis  petition  in  error  with  case- 
made  attached  In  this  court,  and  appears 
here  as  plaintiff  in  error.  The  defendant  in 
the  court  below  did  not  perfect  his  appeal 
or  file  any  petition  in  error  or  cross-petition 
in  error,  and  appears  here  as  defendant  in 
error.  For  convenience  the  parties  will  be 
referred  to  as  they  appeared  in  the  lower 
court. 

The  plaintiff  assigns  17  specific  errors  in 
his  petition  in  error.  It  will  only  be  neces- 
sary to  consider  the  fourteenth  and  seven- 
teenth assignments,  which  read  as  follows: 

"(14)  Error  of  the  court  in  rendering  a  Judg- 
ment for  $150  attorney's  fees  in  favor  of  de- 
fendant in  error. 

"(17)  That  said  court  erred  in  that  the  judg- 
ment rendered  in  said  cause  Is  not  warranted 
by  the  facts  in  evidence  or  authorized  by  law." 

The  only  questions  we  are  passing  on  un- 
der these  assignments  of  error  are,  "Did  the 
court  have  any  legal  authority  to  render  the 
Judgment  complained  of?  And  is  this  a 
Judgment  as  contemplated  .under  the  Code 
of  Civil  Procedure?"  We  answer  both  of 
these  questions  in  the  negative. 

t1]  lie  record  discloses  disputed  questions 
of  fact  as  to  the  amount  the  defendant  was 
entitled  to  recover.  There  was  also  a  disr- 
puted  question  of  fact  as  to  whether  or  not 
the  plaintiff  was  entitled  to  recover  a  money 
Judgment,  and,  if  so,  how  much?  Eacti  of 
the  parties  had  the  right  under  the  statute, 
to  a  Jury  trial,  unless  a  Jury  trial  was  waived. 

"Issues  of  law  must  be  tried  by  the  court,  un- 
less referred.  Issues  of  fact  arising  in  actions 
for  the  recovery  of  money,  or  of  specific  real 
or  personal  property,  shall  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived,  or  a  reference  be 
ordered,  as  hereinafter  provided."  Section 
4993,  Revised  Laws   1910. 
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It  ts  dear  a  Jury  trial  had  not  been  waived, 
because  the  parties  tried  It  to  a  Jury,  and 
each  of  the  parties  excepted  to  the  trial 
court  rendering  the  Judgment  It  did  render. 

[2]  This  is  not  the  kind  of  a  case  where 
there  is  not  any  evidence  to  support  the  ver- 
dict of  the  Jury,  and  the  court  has  a  right 
to  render  a  Judgment  non  obstante  veredicto. 
Neither  is  this  one  of  the  class  of  cases 
where  the  damages  assessed  by  the  verdict 
«f  the  Jury  are  excessive,  and  Uie  court  may 
require  a  remittitur  as  the  alternative  in 
lieu  of  granting  a  new  trial. 

The  court  invaded  the  province  of  the  Jury 
in  rendering  the  Judgment  It  attempted  to 
raider.  Each  of  the  parties  had  the  right, 
under  tlie  statute  above  quoted,  to  have  the 
issues  of  fact  submitted  to  a  Jury  under 
proper  lijstructlons  from  the  court 

[8]  Second.  Is  this  a  Judgment  as  contan- 
plated  under  the  Code  of  Civil  Procedure? 

"A  Judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action."  Section 
5123,  Kevised  lisws  1910. 

[4,  5]  In  Wells  v.  Shrlver,  81  OkL  108, 197 
Fac.  460,  this  court  said: 

"Under  the  Oklahoma  Code  of  Civil  Pro- 
cedure there  can  be  but  one  Judgment  in  an 
action. 

"A  Judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action.  To  con- 
stitute a  Judgment  under  the  Code,  it  must 
Judidally  determine  all  of  the  isanea  raised  by 
the  pleadings  except  such  as  are  waived  or 
abandoned  on  the  trial  of  the  case. 

"A  Judgment  must  not  only  determine  the 
Tights  of  the  parties  in  an  action,  but  must  con- 
dude  all  further  inquiry  Into  the  issues  joined 
by  the  pleadings  and  leave  nothing  further  to 
be   done  except  to  carry  it  Into  execution." 


The  amount  that  McDowell  is  entitled  to 
recover  from  Loy  ts  not  determined  by  this 
judgment,  but  it  leaves  the  amount  still  an 
undetermined  question  of  fact.  Each  of  the 
parties,  under  the  Code  of  Civil  Procedure, 
have  a  right  to  have  all  Issues  properly 
raised  In  an  action  fully  and  finally  deter- 
mined by  the  Judgment  of  the  court  The 
Judgment  should  leave  nothing  to  be  done 
except  carry  It  .into  execution. 

In  view  of  the  conclusions  we  have  reached, 
it  will  not  be  necessary  to  pass  on  the  other 
assignments  of  error  raised  by  plaintiff  in 
error,  as  any  errors  the  trial  court  may 
have  committed  will  probably  not  occur 
again  on  a  retrial  of  the  case. 

For  the  reasons  stated  the  Judgment  of  the 
trial  court  is  reversed,  and  this  action  is 
remanded  to  the  district  court,  with  Instruc- 
tions to  vacate  the  Judgment  rendered  on 
the  3d  day  of  December,  1918,  and  grant  a 
new  trial. 

HARBISON,  C  J.,  and  KANE,  JOHNSON, 
and  KENNAMER,  JJ.,  concur. 
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FEHLMAN  at  al.  v.  KINNEAR  et  a!. 
(N».   10144.) 

(Supreme  Court  of  Oklahoip»     March  28, 
1922.) 

(SyUahui  &y  the  Court.) 

1.  Parties  «=»$( I)— Actions  must  be  prosecnt- 
ed  io  name  of  real  party  In  Interest. 

"Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  this  artide.  *  *  *" 
Section  4681,  Rev.  Laws  1910. 

2.  Parties  $=>56— Where  plaintiff  Is  not  a 
real  party  In  Interest,  and  another  Is  permit- 
ted to  be  Joined,  the  petition  should  be 
amended. 

Where  an  action  in  the  district  court  is  not 
being  prosecuted  in  the  name  of  the  real  party 
in  interest,  and  the  court  permits  an  additional 
party  to  be  joined  as  plaintiH,  it  is  essential 
that  the  petition  be  amended  so  as  to  set  forth 
the  facts  upon  which  the  plaintiffs  rely,  to  en- 
title the  newly  made  party  plaintiff  to  recover 
in  the  action  against  the  defendants. 

3.  Judgment  ®=s>243— Judgment  for  additional 
plaintiff  admitted  without  amendment  of  peti- 
tion will  be  vacUed  on  motion. 

Where  the  court  permits  P.  to  be  made 
an  additional  party  plaintiff  in- an  action,  with- 
out any  amendment  of  the  petition  or  any 
pleading  on  file  which  sets  forth  a  state  of 
facts  that  would  entitle  P.,  as.  one  of  the  plain- 
tiffs, to  recover  against  the  defendants,  and 
the  court  renders  judgment  in  favor  of  the 
plaintiffs,  including  P.,  there  being  no  pleadings 
to  support  the  judgment,  it  will  be  vacated  on 
motion.  The  pleadings  in  an  action  in  a  court 
of  record  must  support  the  judgment 


4.  Appeal  antf  error  «=»95a— Permitting  ]oln> 
Ing  of  additional  plaintiff  and  immediately 
proceeding  to  trial  held  reversible  error. 

It  is  an  abase  of  uiscretion  for  a  trial  court 
to  permit  an  additional  party  to  be  joined  as 
plaintiff  in  an  action,  just  as  the  case  is  called 
for  trial  and  immediately  proceed  with  the 
trial,  over  the  objections  of  the  defendants, 
without  giving  them  ample  time  and  opportu- 
nity to  amend  their  pleadings  and  prepare  theif 
defense  under  the  changed  conditions.  Such  an 
abuse  of  discretion  is  reversible  error. 

Appeal  from  District  Court,  Tulsa  Coun- 
ty;  N.  Bl  McNeill,  Judge. 

Action  by  O.  E.  R.  Kinnear  against  R.  E. 
Feblman  and  others,  doing  business  as  the 

5.  O.  Oil  Company.  When  the  case  was  call- 
ed for  trial,  S.  W.  Parish  was  by  leave  of 
court  made  a  party  plaintiff  as  a  partner  of 
the  other  plaintiff,  doing  business  as  the  Tul- 
sa Drilling  Company.  Verdict  and  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed aud  remanded  with  instructions  to 
grant  new  trlaL 
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R.  W.  Kdlougb  and  Franklin  H.  Origgs, 
both  of  Tulsa,  for  plalntUTs  in  error. 

Dillard,  Alien  &  Branson,  of  Tulsa,  for  de- 
fendants In  error. 

MILIjBR,  J.  This  action  was  commenced 
In  the  district  court  of  Tulsa  county  by  Q. 
E.  R.  Elnnear,  as  plaintiff,  against  the  8.  O. 
Oil  Company,  a  copartnership  composed  of 
J.  O.  Peterson,  P.  E*  Pebbnan,  C.  J.  Marker, 
A.  Ilk  Schdibammer,  and  8.  E.  Walker,  as 
defendants,  to  recover  the  value  of  an  oil- 
drilling  rig  which  was  destroyed  by  fire.  The 
case  was  tried  to  a  Jury,  wblcb  returned  a 
verdict  against  the  defendants.  Judgment 
was  rendered  on  the  verdict,  and  the  defend- 
ants appealed,  and  appear  here  as  plaintiffs 
in  error.  For  convenience  the  i>arties  will 
be  referred  to  as  they  appeared  in  the  lower 
court 

[1,2]  The  14  specific  assignments  of  error 
set  out  in  the  i)etitlon  in  error  are  discussed 
in  the  brief  under  six  beads.  It  will  only 
be  necessary  to  consider  the  first  and  second, 
and  they  will  be  considered  together. 

"First  Salts  at  law  mast  be  prosecuted  in 
the  name  of  the  real  parties  in  interest. 

"Second.  Upon  a  change  in  the  attitude  to- 
ward each  other  of  the  parties  to  an  action, 
the  pleadings  should  be  recast  and  issues 
framed  accordingly." 

The  history  of  this  case  leading  up  to  the 
trial  as  shown  by  the  pleadings  and  the  rec- 
ord la  as  follows: 

G.  B.  R.  Kinnear,  as  sole  plaintiff,  on  De- 
ceml>er  7,  1915,  filed  his  petition  in  the  dis- 
trict court  alleging  in  part: 

"That  heretofore,  to  wit,  the  plaintilf  entered 
Into  a  verbal  contract  with  the  defendants  by 
the  terms  of  which  it  was  agreed  that  plaintiff 
should  furnish  a  certain  National  drilling  ma- 
chine and  other  tools  and  appliances,  used  in 
and  about  such  a  machine  and  for  the  purpose 
of  drilling  oil  and  gag  wells  and  a  driller  and 
tool  dresser,  which  machine  and  appliances 
and  driller  and  tool  dresser  the  defendants 
were  to  use  in  cleaning  well  No.  7  on  the 
Thomas  Henson  lease  in  section  21,  township 
20,  range  18,  in  Tulsa  county,  Okl.,  for  and  in 
consideration  of  the  payment  to  plaintiff  by  de- 
fendants of  the  sum  of  $20  per  day  for  each  da; 
same  should  be  so  used." 

The  petition  then  states  that  while  the 
drilling  outfit  was  being  used  to  clean  out 
the  well,  it  caught  fire  and  was  totally  de- 
stroyed, and  plaintiff  sufTered  a  loss  of  $1,- 
140  and  prays  for  Judgment  for  that  amount 
against  each  at  the  defendants,  naming  them. 
The  petition  is  signed  by  Dillard  &  Dillard, 
attorneys  for  plaintiff.  A  motion  to  make 
the  petition  more  specific,  definite,  and  cer- 
tain was  filed  by  defendants,  and  a  demur- 
rer was  also  filed,  but  these  do  not  ae«n  to 
have  been  passed  upon  by  the  court 

Afterwards,  and  on  July  28,  1916,  the  de- 
fendants filed  an  answer  and  croes-petitlon. 


[I]  On  May  12,  1917,  the  plaintiff  filed  a 
garnishment  affidavit  upon  which  a  garnish- 
ment summons  was  issued  against  S.  W. 
Parish.  Thereafter  S.  W.  ParUh,  by  bis  at- 
torneys, Dillard  &  Dillard,  filed  an  answer 
as  garnishee  in  which  he  admitted  an  in- 
debtedness to'  the  defendants  in  the  sum  of 
$1,301.62. 

On  May  14,  1917,  the  plaintiff  filed  a  reply 
consisting  of  a  general  d^ilal  which  was 
filed  by  Dillard  &  Wllard,  attorneys  for 
plaintiff. 

On  May  16,  1917,  the  defendants  filed  a 
motion  to  bring  In  S.  W.  Parish  as  an  addi- 
tional party  defendant  and  quash  the  gar- 
nishment proceedings  herein.  The  motion  is 
supported  by  an  affidavit  of  defendant  S.  E. 
Walker,  ftom  wUch  affidavit  we  quote  a 
part  as  follows: 

"That  the  8.  O.  Oil  Company,  so  called,  was 
at  the  times  referred  to  in  the  petition  herein 
a  copartnership  composed  of  J.  O.  Peterson, 
P.  B.  Fehlman,  A.  L.  Schellhammer,  and  him- 
self, and  that  one  S.  W.  Parish,  the  garnishee 
herein,  and  the- said  firm  or  copartnership  were 
the  joint  owners  of  and  engaged  in  joint  opera- 
tions under  the  oil  and  gas  lease  referred  to  in 
the  petition  herein,  and  that  they  had  been  so 
jointly  engaged  in  operations  thereunder  for 
some  time  prior  to  and  at  the  time  of  the  fire 
loss  out  of  which  the  pretended  cause  of  action 
herein  arose,  to  the  expense  of  which  said  op- 
erations and  in  the  profits  wherefrom  he,  the 
said  8.  W.  Parish,  had  shared  and  contributed 
from  time  to  time,  and  that  the  sum  and 
amount  now  admitted  by  him  in  his  answer  and 
disclosure  as  a  garnishee  herein  to  be  due  and 
owing  is  a  part  of  a  disputed  balance  of  the 
joint  account  arising  from  and  out  of  the  con- 
duct of  their  said  joint  enterprise  under  the 
lease  of  which  mention  is  had  and  to  which  ref- 
erence is  so  made  in  the  petition  herein,  and. 
in  a  large  measure,  in  connection  with  the  well 
in  question. 

"That  said  8.  W.  Parish,  the  said  garnishee 
herein,  was  formerly  associated  with  the  plain- 
tiff herein  G.  Ej.  R.  Kinnear,  above  named,  as 
his  partner  in  the  business  of  drilling  oil  and 
gas  wells,  and  as  such  had  drilled  a  number  of 
the  other  wells  on  the  premises  referred  to  in 
the  said  petition  herein  in  the  course  and  fur- 
therance of  the  joint  enterprise  and  undertak- 
ing aforesaid,  and  that  the  failare  to  adjust  the 
mutual  acconnts  of  the  various  persona  inter- 
ested in  the  said  joint  enterprise  and  under- 
taking, in  the  due  eonrse  of  the  conduct  of 
which  some  nine  wells,  including  the  one  over 
the  drilling  of  which  the  pretended  cause  of  ac- 
tion herein  arose  was  one,  were  drilled,  has  re- 
sulted in  litigation,  of  which  the  action  now 
pending  in  the  above-entitled  court  known  as 
No.  6203  of  its  files  and  records,  in  which  the 
members  of  the  said  copartnership  above  named 
are  the  plaintiffs,  and  the  said  S.  W.  Parisli, 
the  garnishee  herdn,  is  the  defendant  ia  a 
part" 

Upon  this  motion  being  presented  to  the 
court  on  May  21,  1017,  the  court  made  an 
order  that  the  said  S.  W.  Parish  be  brou^t 
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tn  and  made  a  party  defendant  In  tbe  al>OTe- 
entitled  action. 

Thereafter  the  defendants  dismissed  tbelr 
cross-petition,  leaving  4mly  their  answer  to 
the  plaintiff's  petition  as  their  pleadings  In 
tliis  case. 

On  June  8,  1»17,  S.  W.  Pferlsh  ffled  his 
separate  demurrer  to  the  plaintiff's  petition, 
which  was  signed  by  Dillard  &  DUlard,  at- 
torneys for  S.  W.  Parish.  It  does  not  ap- 
pear that  this  demui'rer  was  ever  passed  up- 
on by  the  court,  and  (m  June  21,  1917,  8. 
W.  Parish  filed  an  answer,  which  answer 
was  signed  by  Dillard  &  Dillard,  attorneys 
for  8.  W.  FarislL  He  denied  any  liability  to 
the  plaintiff  under  the  allegations  of  plain- 
tiff's petition ;  alleged  that  he  bad  been 
brought  in  as  a  garnishee  and  had  filed  his 
answer  admitting  indebtedness  to  the  S.  O. 
Oil  Company,  and  that  he  was  now  holding 
the  sum  of  money  representing  said  indebt- 
edness for  the  benefit  of  tbe  plaintiff  under 
said  garnishment,  or  for  the  benefit  of  the 
defendants^  and  asked  that  the  court  det^- 
mine  to  whom  the  fund  belongs. 

The  third  paragraph  of  his  answer  reads: 

"Third.  For  a  further  special  answer  in  this 
behalf,  this  defendant  says  that  he  owned  an 
eighth  interest  in  the  lease  and  leasehold  estate 
on  which  the  well  was  being  drilled,  as  alleged 
in  plaintiff's  petition  at  the  time  the  fire  oc- 
curred which,  plaintiff  alleges,  damaged  his 
property,  but  that  he  did  not  make  any  con- 
tract ^ith  the  plaintiff  for  tbe  drilling  of  said 
wen,  and  said  well  was  drilled  against  his 
wishes  and  over  his  protest,  and  that  he  was 
not  managing  nor  asing  the  tools  of  the  plain- 
tiff at  the  time  that  same  were  alleged  to  have 
been  damaged,  and  that  same  were  not  damaged 
by  reason  of  any  negligence  or  lack  of  care  on 
the  part  of  this  defendant." 

He  then  states  that  the  S.  O.  Oil  Company 
Is  a  partnership  doing  business  under  a  ficti- 
tious name,  and  has  not  compiled  with  the 
laws  of  the  state  of  Oklahoma  by  filing  in 
the  office  of  the  district  clerk  Qf  Tulsa  coun- 
ty its  statement  showing  the  copartners  com- 
posing said  firm,  and  says  that  defendants 
are  not  entitled  under  the  law  to  either  sue 
or  defend  in  this  action,  or  be  recognized 
In  any  way  by  the  court  herein.  He  asks 
ttiat  he  be  permitted  to  go  hence  and  recov- 
er his  costs. 

On  June  28,  1917,  the  defendants  filed 
tbeir  second  ammded  and  supplemental  an- 
swer, to  which  the  plaintiff,  by  his  attorneys, 
Dillard  ft  Dillard,  filed  a  reply  which  con- 
sisted of  a  general  denial.  The  above  recites 
tbe  condition  of  tbe  pleadings  when  the  case 
was  called  for  trial  on  October  9,  1917,  at 
which  time  8.  W.  Parish  filed  an  application 
to  be  made  a  party  i^aintiff,  whidi  reads  as 
follows: 

"Comes  now  8.  W.  Parish  and  respectfully 
shows  to  the  coart  that  the  cause  of  action  al- 
leged in  plaintiff's  petition  exists  in  favor  of 


this  applicant,  8.  W.  Parish,  and  the  plaintiff 
O.  E.  R.  Kinnear,  who  were  at  tbe  time  of  the 
occurrence  of  all  the  matters  and  things  set 
forth  in  said  petition  general  partners  doing 
basinesB  under  tbe  firm  name  of  the  Tulsa 
Drilling  Company. 

"This  applicant  further  shows  to  the  court 
that  the  fact  of  his  being  a  real  party  in  in- 
terest in  this  action  was  not  revealed  to  bis 
attorney  until  on  Sunday,  October  7,  1917,  and 
that  this  application  is  made  for  the  purpose 
of  having  determined  in  this  action  the  actual 
rights  of  the  parties,  and-  not  for  tbe  purpose 
of  delay. 

"Wherefore  applicant  prays  that  he  be  made 
a  party  plaintiff  without  prejudice  to  trial." 

Thereupon  the  following  proceedings  were 
had: 

"That  thereafter  such  farther  proceedings 
were  had  in  the  above-entitled  action  that  when 
it  was  called  for  trial,  and  on  the  9th  day  of  Oc- 
tober, 1917,  the  application  then  and  there 
made  by  the  said  S.  W.  parish  to  become  a 
party  plaintiff  to  the  above -entitled  action  as  a 
copartner  with  the  said  G.  E.  R.  Kinnear,  above 
named,  theretofore  the  sole  plaintiff  herein,  and 
that  the  trial  thereof  proceed  with  them  both 
as  plaintiffs  known  as  and  doing  business  under 
the  firm  name  and  style  of  the  Tulsa  Drilling 
Company,  a  copartnership,  was  granted  forth- 
with over  the  objections  then  and  there  made 
by  tbe  defendants  above  named  thereto,  to 
which  said  action  on  the  part  of  the  court  they 
took  and  saved  their  exceptions,  and  the  plain- 
tiffs thereupon  dismissed  as  to  3.  O.  Peterson, 
one  of  the  defendants  above  named,  upon  the 
suggestion  of  his  demise,  and  the  garnishment 
proceedings  against  bim,  the  said  S.  W.  Parish, 
were  then  and  there  also  dismissed  upon  their 
motion,  the  minute  records  and  docket  and 
journal  entries  of  the  above-entitled  court  with 
reference  to  all  thereof,  and  the  application 
aforesaid,  with  the  exceptions  taken  by  the 
remaining  defendants  to  the  action  of  the  court 
thereon,  with  all  of  the  indorsements  an  each 
whereof,  being  in  words,  figures,  and  phrases 
following,  to  wit: 

"  'Certified   Bhccerpt   from   Records. 

"  'October  9,  1917. 
Kinnear  v.  8.  O.  Oil 


R. 


"  'Case  5040,  G.  B. 
Co.  et  al. 

"  'Application  to  Make  Additional  Parties 
Plaintiff. 

"  'Application  sustained.     Def's  except. 

"  'Comes  now  plff  and  dismisses  to  J.  O. 
Peterson  now  dec'd  and  garnishee  proceedings 
against  8.  W.  Parish. 

"  'The  foregoing  is  hereby  certified  as  a  true 
and  correct  excerpt  from  the  original  daily  min- 
ute records  and  transcribed  Journal  entries  of 
the  proceedings  had  and  taken  in  open  court. 
Frank  Ingraham,  Clerk  of  District  Court,  by 
R,  L.  Laws,  Deputy.' 

"  'Exceptions  by  Defendants  to  Change  of 
Parties. 

"  'Be  it  remembered  that  upon  presentation 
of  the  application  of  S.  W,  Parish,  one  of  the 
defendants  herein,  to  be  made  a  party  plaintiff 
hereto,  and  that  the  further  prosecution  there- 
of be  in  his  name  and  that  of  O.  B.  R.  Kinnear, 
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as  copartnen  under  the  firm  name  and  style  of 
Tnlsa  Drilling  Company,  the  defendants  P.  B. 
Fehlman,  C.  J.  Marker,  A.  Ia.  ScheUhammer, 
and  8.  B.  Walker  objected  thereto  upon  the 
grounds  for  the  reason  that  he  had  thereto- 
fore been  made  a  party  defendant  upon  motion 
therefor  in  proceedings  duly  had  herein  pur- 
suant thereto  and  by  an  order  entered  there- 
on, to  which  no  exceptions  had  been  taken  and 
which  was  still  in  force  and  effect,  and  that 
upon  the  record  as  it  then  stood  in  the  above- 
entitled  action  at  the  time  his  said  application 
was  made  he  was  a  joint  tort-feasor  with  them 
in  the  commission  of  the  acts  out  of  which  the 
cause  of  action  herein  is  claimed  to  hare 
arisen  and  upon  which  it  is  based,  and  as  such 
he  could  not  become  a  party  plaintiff  against 
them  and  indirectly  compel  contribution  from 
them;  and,  the  plaintiff  having  suggested  that 
no  amendments  of  the  pleadings  would  be  re- 
quired, but  that  the  above-entitled  action  might 
proceed  to  trial  without  delay  upon  the  plead- 
ings as  they  stood,  the  defendants  above  named 
further  objected  that  they  could  not  safely 
proceed  to  trial  with  the  pleadings  as  they 
then  stood,  and  without  opportunity  given 
them  to  present  and  submit  their  defenses  to 
the  cause  of  action  herein  if  he,  the  said  S.  W. 
Parish,  were  permitted  and  allowed  so  to  be- 
come a  party  plaintiff  in  the  above-entitled  ac- 
tion, all  of  which  their  said  objections  were 
then  and  there  overruled,,  to  which  action  of 
the  court  they  then  and  there  took  and  saved 
their  exceptions,  which  were  allowed.  The 
foregoing  is  allowed  because  of  the  insufficient 
showing  of  the  record.' " 

[4]  Without  any  amaidment  being  made 
in  the  pleadings  to  meet  the  changed  condi- 
tions and  over  the  objection  of  the  defend- 
ants, the  court  Immediately  proceeded  with 
the  trial  of  the  case.  The  jury  returned  a 
verdict  in  favor  of  the  plalntlfTs  and  fixed 
the  amount  of  their  recovery  at  $1,140,  and 
interest  from  the  2d  day  of  October,  1915. 
The  dMendants  filed  their  notion  for  a  new 
trial,  and  thereafter,  on  the  14th  day  of  Feb- 
ruary, 1918,  the  court  overruled  the  motion 
and  rendered  Judgment  on  the  verdict  of  the 
Jury  in  favor  of  the  plaintilTs,  O.  B.  R.  Kin- 
near,  and  S.  W.  Parish,  a  copartnership 
known  and  doing  business  under  the  firm 
name  and  style  of  the  Tulsa  Drilling  Com- 
pany, and  against  the  defendants,  the  S.  O. 
Oil  Company,  a  copartnership,  and  P.  B. 
Fehlman,  C.  J.  Ilarker,  A.  L.  Schellbammer, 
and  S.  B.  Walker. 

The  question  before  this  court  is:  Did  the 
action  of  the  trial  court  In  permitting  S.  W. 
Parish  to  be  made  a  plaintiff,  and  forcing 
the  defendants  Immediately  into  trial,  con- 
stitute an  abuse  of  discretion  on  the  part  of 
the  court?    We  think  it  did. 

Revised  Laws  of  Oklahoma,  1910,  (  4681, 
reads: 

"Every  action  must  be  prosecnted  in  the 
name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  this  article;  but  this 
section  shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action,  not  arising  out 
lOf  contract." 


This  action  was  not  being  prosecuted  in 
the  name  of  the  real  party  in  interest 
Plaintiff  O.  Bl  R.  Ktnnpur  oould  not  have 
maintained  ttae  action  when  It  was  made  to 
appear  by  the  evidence  that  S.  W.  Parish 
was  his  imrtner  in  the  ownership  of  the  drill- 
ing tools,  the  value  of  which  was  sought  to 
be  recovered  in  this  action.  The  plaintiff,  in 
making  out  his  case  in  chief,  would  necessa- 
rily have  to  testify  as  to  the  ownership  of 
the  drilling  rig  and  tools  in  controversy.  He 
would  undoubtedly  have  testified  that  S.  W. 
Parish  was  a  partner  and  part  owner  of  the 
drilling  rig  and  tools.  Had  the  defendants 
then  interposed  a  motion  to  dismiss  because 
the  action  was  not  being  prosecuted  in  the 
name  of  the  real  parties  in  interest,  the  court 
would  have  sustained  such  a  motion. 

The  petition  was  not  amended  in  any  way, 
no  time  given  to  amend,  and  no  time  givm 
the  defendants  to  amend  their  pleadings  to 
conform  to  the  changed  conditions.  Under 
this  state  of  the  record,  there  was  not  any 
petition  on  file  to  sustain  the  Judgment  ren- 
dered by  the  trial  court  In  favor  of  plain- 
tiffs, Kinnear  and  Parish.  The  petition  did 
not  even  purport  to  state  a  cause  of  action  in 
favor  of  Kinnear  and  Parish,  a  partnership 
doing  business  under  the  firm  name  and  style 
of  the  Tulsa  Drilling  Company.  Kinnear 
and  Parish  each  knew  at  the  commencement 
of  this  action  that  Parish  was  a  partner 
with  Kinnear  and  owned  a  one-half  Inter- 
est In  the  subject  of  the  action.  By  not  dis- 
closing this  state  of  facts  to  their  attwneys 
the  pleadings  did  not  state  the  true  facts  and 
were  misleading  and  unfair  to .  the  defend- 
ants. If  the  court  felt  inclined  to  permit 
Pariah  to  diange  fronts  and  be  made  a  party 
plaintiff,  it  could  only  be  done  by  an  am^id- 
ment  of  the  petition,  and  the  defendants 
would  certainly  have  a  right  to  amend  their 
answer  to  conform  to  the  changed  conditions 
and  set  out  the  necessary  facts  so  that,  if 
plaintiffs  recovered  against  the  defendants, 
the  issue  of  the  liability  of  Parish  might  be 
tried  and  his  liability  fixed.  If  Parish  was 
a  partner  with  the  others  in  the  firm  knovm 
as  the  S.  O.  Oil  Company,  or  if  he  was  the 
owner  of  a  part  Interest  in  the  lease,  he  would 
be  a  proper  party  defendant,  and,  If  he 
was  liable,  the  other  defendants  would  have 
a  right  to  contribution  as  against  him  or 
that  the  Judgment  run  against  him. 

Without  being  given  time  to  amend  the 
pleadings  and  raise  the  Issues,  the  rights  of 
the  defendants  were  thereby  prejudiced. 
The  action  of  the  trial  court  in  forcing  the 
defendants  to  trial  after  permitting  Parish 
to  change  fronts  and  be  made  a  plaintiff  was 
an  abuse  of  discretion  and  constituted  re- 
versible error. 

The  action  was  not  prosecnted  in  the 
names  of  the  real  parties  in  interest,  aud  the 
petition  does  not  support  the  Judgment  of 
the  trial  court 
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As  the  case  win  have  to  be  reversed  for 
the  reason  herein  stated,  It  will  not  be  neces- 
sary to  pass  upon  the  other  qaesti<m8  raised 
by  the  petition  In  error. 

The  Judgment  of  the  trial  court  Is  revers- 
ed, and  this  cause  is  remanded,  with  Instruc- 
tions  to  grant  a  new  trial. 

HARRISON,  C.  J.,  and  KANE,  JOHNSON, 
and  EENNAMBSEt,  JJ.,  concur. 


(8E  Okl.  278) 

LOGAN  tt  al.  v.  HOPKINS  at  at.    (No.  10393.) 

(Supreme  Coort  of  Oklahoma,    March  28, 
1922.) 

(BvUahut  hy  the  Court.) 

1.  Principal  and  sorvty  «=366( I)— Surety  oaR> 
not  be  held  llalilo  beyond  terms  of  bond. 

A  surety  on  a  bond  in  a  judicial  proceeding 
cannot  be  held  liable  beyond  the  terms  of  the 
bond. 

2.  Courts  «=327— District  court  has  Inherent 
power  to  require  such  a  bond  as  will  ade- 
quately protect  the  Interests  of  the  parties. 

The  district  court  has  the  inherent  power 
in  all  cases  to  require  such  a  bond  as  will  ade- 
quately protect  the  interest  of  the  parties,  and 
secure  enforcement  of  and  obedience  to  any 
order  which  it  has  the  inherent  power  to  make. 

3.  Injunction  €=s>244  —  Plaintiffs'  rights  under 
bond  to  pay  any  Judgment  obtained  could  not 
be  postponed  or  defeated  by  request  to  pro. 
oeed  first  against  Insolvent  principal's  stock- 
holders. 

Where  the  plaintifFs,  in  an  action  pending  in 
the  district  court  to  foreclose  a  materialman's 
lien  upon  certain  premises,  and  at  the  com- 
mencement of  the  suit,  procured  to  be  issued  a 
restraining  order  in  said  cause  restraining  the 
defendants  from  removing  from  the  premises 
the  improvements  thereon  upon  which  a  ma- 
terialman's lien  is  sought  to  be  foreclosed,  and 
where  defendant  ffles  a  motion  to  vacate  the 
restraining  order,  and  the  court  made  an  order 
sustaining  the  motion  on  condition  that  the  de- 
fendant shall,  within  five  days,  file  a  good  and 
sufficient  bond  conditioned  that  the  defendant 
will  pay  any  judgment  that  may  be  rendered 
against  it  in  said  cause,  and  said  bond  contains 
no  other  defeasance  than  the  failure  to  procure 
such  judgment,  and  the  defendant,  who  is  prin- 
cipal on  the  bond,  makes  default  in  the  action, 
and  the  plaintiffs  obtain  Judgment  against  the 
defendant  and  cause  an  execution  to  issue 
thereon,  which  is  returned  by  the  sheriff  nulla 
l>ona,  and  the  plaintiffs  thereafter  file  an  ac- 
tion against  the  sureties  on  such  bond,  their 
right  of  action  may  not  be  postponed  or  de- 
feated by  such  sureties  filing  a  written  request 
that  the  plaintiffs,  before  further  proceeding 
against  them,  proceed  to  enforce  the  liability 
of  the  stockholders  of  their  principal  in  the 
bond,  who  is  an  industrial  corporation,  and  is 
insolvent,  for  the  reason  that  the  bond  contains 
no  such  contingent  liability  in  favor  of  the  sure- 
ties. 
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4w  Record  held  to  show  do  reversible  error. 

Record  examined,  and,  finding  no  reversible 
error  therein,  the  judgment  of  the  trial  court 
is  affirmed. 

Api>eal  from  District  Court,  Creek  Coun- 
ty;   Ernest  B.  Hughes,  Judge. 

Action  by  Jess  Hopkins  and  another 
against  S.  B.  Logan  and  othera  Judgment 
for  plaintiib  and  defendants  appeal.  Af- 
flrmed. 

Wm.  B.  Watkins,  of  Wichita  PaUs,  Tex., 
for  plaintiffs  in  error. 

W.  V.  Pryor  and  C.  B.  Rockwood,  both  of 
Sapulpa,  for  defendants  in  error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
district  court  of  Creek  county,  Hon.  Ernest 
B.  Hughes,  Judge.  The  record  discloses  that 
<Mi  the  22d  day  of  January,  A.  D.  1918,  Jess 
Hopkins  and  F.  B.  Bishop  instituted  an  ac^ 
tlon  in  the  district  court  of  Greek  county, 
state  of  Oklahoma,  against  S.  B.  lA>gan,  Earl 
Foster,  D.  B.  Brasel,  and  Tom  Kennon  for 
the  sum  of  $1,901.04,  with  Interest  thereon 
from  the  16th  day  of  November,  1917,  at  the 
rate  of  6  per  cent;,  per  annum,  and  $250  for 
attorney  fees;  said  action  being  brought  on 
bond  executed  by  said  defendants  to  said 
plaintiffs  on  the  9th  day  of  June,  1917. 

For  convenience  we  will  refer  to  the  par- 
ties as  they  appeared  In  the  trial  court. 

On  the  25th  day  of  May,  1917,  the  plain- 
tiff Jess  Hopkins  filed  an  action  against  the 
Logan  Oil  &  Gas  Company  for  the  recovery 
of  $1,387.04,  with  interest,  attorney*?  fees, 
and  costs,  and  for  the  foreclosing  of  a  me- 
chanic's li«i  against  the  said  Logan  Oil  & 
Gas  Company.  On  the  8th  day  of  June, 
1917,  the  plaintiff  F.  E.  Bishop  filed  a  peti- 
ijon  of  Intervention  in  said  action,  and  asked 
Judgment  against  the  Oil  ft  Oas  Company  in 
the  sum  of  $295,  together  with  costs  and  at- 
torney fees.  On  the  26th  day  of  May,  1917, 
the  trial  court  made  and  entered  a  restrain- 
ing order,  restraining  the  defendant  the  Lo- 
gan Oil  &  Gas  Company  from  disposing  of 
any  of  the  property  covered  by  the  me- 
chanic's Hen  of  these  plaintiffs.  On  the  6th 
day  of  June,  1917,  th°  Logan  Oil  &  Gas  Com- 
pany appeared  and  filed  a  motion  to  dissolve 
said  restraining  order.  Said  motion  came 
on  for  hearing  on  the  27th  day  of  June, 
1917;  the  court  made  an  order  that  said  re- 
straining order  should  be  dissolved,  upon 
the  condition  that  the  said  defendant  Logan 
Oil  &  Gas  Company  should  file  a  good  and 
sufficient  bond  for  the  payment  of  any  Judg- 
ment which  might  have  been  obtained 
against  it  in  said  action.  In  pursuance  to 
said  order,  the  defendant  the  Logan  Oil  & 
Gas  Company,  with  S.  B.  Logan,  Tom  Ken- 
non, D.  B.  Brasd,  and  Earl  Foster  as  sure- 
ties, executed  the  required  bond,  which  Is 
in  words  and  figures  as  follows: 


^sFor  other  casaa  m«  same  topic  and  KErr-NIIMBER  In  all  Key-Numbered  Digests  and  IndoxM 


Digitized  by 


Google 


1096 


205  PACIFIO  BBPORTER 


(Okl. 


"Bond. 

"In  the  District  Court  of  Creek  County, 
Oklahoma. 

"Jeas  Hopkins,  Plaintiff,  t.  The  Logan  Oil  & 
Gas  Company,  Defendants.' 

"Know  all  men  by  these  presents  that  we, 
the  Logan  Oil  &  Gas  Company,  a  corporation, 
as  prindpa],  and  S.  B.  Logan,  Tom  Kennon  and 
D.  B.  Brasel,  as  sureties,  are  held  and  firmly 
bound  unto  Jess  Hopkins,  F.  B.  Bishop  and  the 
Oklahoma  Casing  Crew  in  the  penal  sum  of 
$3,500.00,  well  and  truly  to  be  paid  by  our- 
selves, our  successors,  assigns,  ezecators,  ad- 
ministrators, heirs  and  legal  representatives. 
The  conditions  of  the  above  obligation  are  aa 
foUows: 

"That  whereas,  Jess  Hopkina,  claims  that  the 
Logan  Oil  &  Gas  Company  is  indebted  to  him 
in  the  sum  of  $1,387.04;  and  whereas,  the  said 
Jess  Hopkins  has  filed  a  mechanic's  lien  against 
the  oil  and  gas  lease  and  all  fixtures  and  ap- 
pliances used  in  connection  with  the  develop- 
ment of  said  oil  and  gas  lease  on  the  south- 
west qaorter  (^)  of  section  23,  township  17 
north,  range  11  east.  Creek  county  Oklahoma; 
and,  whereas,  the  said  Jess  Hopkhis  caused  to 
be  issued  out  of  the  district  court  of  Creek 
county,  Oklahoma,  a  restraining  order  restrain- 
ing the  said  Logan  Oil  &  Qtaa  Company  from 
disposing  of  or  removing  aAy  of  the  fixtures 
or  appliances  from  said  above  described  oil 
and  gas  lease ;  and  whereas,  F.  E.  Bishop  has 
a  claim  against  the  Logan  Oil  &  Gas  Company 
amounting  to  $296.00  and  has  filed  a  mechanic's 
Hen  against  the  property  of  the  said  Logan 
Oil  &  Gas  Company  hereinabove  described  for 
said  amount;  and  whereas,  the  Oklahoma  Cas- 
ing Crew  have  a  claim  against  said  Logan  Oil 
&  Gas  Company  amounting  to  $65.00;  and 
whereas,  it  has  been  agreed  by  and  between  the 
Logan  Oil  &  Gas  Company  and  Jess  Hopkins 
that  the  restraining  order  hereinbefore  granted 
be  dissolved  upon  the  filing  of  a  good  and  suf- 
ficient bond  to  be  approved  by  the  clerk  of  the 
district  court  of  Creek  county,  Oklahoma: 

"Now,  therefore,  if  the  sqid  Logan  Oil  &  Gas 
Company  does  pay  to  the  said  Jess  Hopkina 
any  judgment  which  he  may  recover  against  the 
said  Logan  Oil  &  Gas  Company,  including  costs 
and  attorney's  fees,  in  the  action  now  pending 
against  the  said  Logan  Oil  &  Gas  Company, 
and  if  the  said  Logan  Oil  &  Gas  Company  will 
pay  to  F.  E.  Bishop  any  judgment,  including 
coats  and  attorney's  fees,  which  he  may  obtain 
against  the  said  Logan  Oil  &  Gas  Company, 
by  virtue  of  his  claim  and  lien  against  said  Lo- 
gan Oil  &  Gas  Company,  and  if  the  said  Logan 
Oil  &  Gas  Company  will  pay  to  the  Oklahoma 
Casing  Crew  any  judgment  which  it  may  obtain 
against  said  Logan  Oil  &  Gas  Company  by  vir- 
tue of  its  claim  against  the  said  Logan  Oil  & 
Gas  Company,  including  costs  and  attorney's 
fees,  then  this  obligation  to  be  null  and  void; 
otherwise  to  be  and  remain  in  full  force  and 
effect;  and  if  suit  is  brought  upon  this  bond, 
we  further  bind  ourselves  to  pay  all  court  costs 
and  attorney's  fees  to  be  fixed  by  the  court. 
Logan  Oil  &  Gas  Company,  by  S.  B.  Logan, 
President,  Principal.  J.  H.  Price,  Secretary. 
[Seal.]  S.  B.  Logan.  Tom  Kennon.  D.  B. 
Brasel.    Earl  Foster." 

On  the  16th  day  of  November,  1917,  the 
trial  court  rendered  ita  Judgment  in  favor 


of  the  plalutlff  Jess  Hopkins  and  against 
the  defendant,  Logan  Oil  &  Gas  Company  in 
the  sum  of  $1,667.24,  and  in  favor  of  the 
plaintiff  the  intervener  F.  B.  Bishop  In  the 
sam  of  i»333.80. 

On  the  23d  day  of  November,  1917,  execu- 
tion was  issued  out  oC  the  district  court 
against  the  defendant,  the  Logan  Oil  &  Gas 
Company,  and  the  same  was  returned,  "NoOi- 
Ing  found  and  nnsatlsfled." 

The  only  defense  the  defendants  made  In 
the  trial  court  against  the  recovery  of  the 
plaintiffs  on  said  bonds  Is  tliat  they  request- 
ed the  plaintiffs  to  enforce  th^r  claim 
against  the  stockholders  of  the  Logan  Oil 
ft  Gas  Company  before  proceeding  any  fur- 
ther with  the  action  on  the  bond. 

On  the  27th  day  of  June,  1918,  the  trial 
court  rendered  Judgment  in  favor  of  the 
plaintiffs  in  the  sum  of  $2,173.79,  and  from 
this  Judgment  the  defendants  appealed. 

[1-4]  The  plaintiffs  assign  8  specifications 
of  error  which  th^  have  summarlaed  and 
discussed  in  their  brief,  as  follows: 

"The  gist  of  the  entire  case  is: 

"Were  the  defendants  relieved  of  liability  on 
the  bond  for  the  plaintiffs'  debta,  or  any  part 
thereof,  by  the  plaintiffs'  failure  and  refusal  to 
pursue  their  statutory  remedy  against  the 
stockholders  of  the  Logan  Oil  &  Cias  Company, 
who  was  the  principal  on  the  bond  sued  on 
herein? 

"We  will  confine  the  argument  to  the  points 
suggested  in  the  spedficationa  of  error,  to 
wit: 

"The  written  request  was  suffident  in  form 
to'  constitute  an  unequivocal  requirement  under 
the .  statute  for  the  plaintiffs  to  pursue  their 
statutory  remedy  against  the  stockholders  of 
the  Logan  Oil  &  Gas  Company,  which  the  sure- 
ties could  not  do.  The  written  demand  was 
served  in  due  time  on  one  who  had  authority 
to  receive  the  same  on  behalf  of  the  plaintiffs— 
their  attorney  in  the  very  matter  out  of  wliich 
the  suit  grew,  and  in  this  suit. 

"By  reason  of  the  plaintiffs'  failure  to  comply 
with  defendants'  demand,  defendants  are  (a) 
discharged  of  all  liability,  or  (b)  at  least  as  to 
Bishop's  claim,  and  (c)  Hopkins'  daim  for  la- 
bor, (d)  all  costs.  Interest  and  attorney's 
fees." 

The  written  request  referred  to  b7  coun- 
sel was  as  follows: 

"Dear  Sirs:  Yon  are  hereby  requested  that 
before  proceeding  further  with  the  above  en- 
titled action  against  the  defendants  as  sureties 
on  the  bond  of  the  Logan  Oil  &  Gas  Company, 
(Ipscribed  in  your  petition  in  said  action,  you 
enforce  the  liability  of  the  stockholders,  or  any 
of  them,  of  the  Logan  Oil  &  Gas  Company,  for 
the  cause  of  action  on  which  you  have  recov- 
ered judgment  against  said  company  and  on 
which  execution  has  been  issued  and  returned 
and  satisfied  to  the  end  that  our  burden  as 
sureties  may  be  lightened. 

"For  your  information  the  defendants  in  this 
action  ore  also  the  stockholders  of  the  Logan 
Oil  &  Gas  Company.  S.  B.  Logan,  Earl  Foster, 
Tom  Kennon,  and  D.  B.  Brasel,  by  Steel*  & 
Watkina,  Their  Attorneya. 
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The  contention  of  counsel  Is  that  under 
section  1862,  R.  li.  1910,  the  failure  of  the 
plaintifh  to  comply  with  such  request  re- 
lieved the  defendants  of  liability  on  the 
bond.  This  contention  of  counsel  presoits 
the  sole  question  for  our  determination.  The 
provision  of  the  statute,  supra.  Is  as  fol- 
lows; 

"The  stockholders  of  any  corporation  form- 
ed for  the  purpose  mentioned  in  this  article 
shall  be  jointly  and  severally  liable,  in  their 
individual  capacities,  for  all  debts  due  to  me- 
chanics, workmen  and  lalM>rers  employed  by 
such  corporation,  which  said  liability  may  be 
'  enforced  agaiust  any  stockholder  by  an  action 
at  any  time  after  an  execution  against  such 
corporation  shall  be  returned  not  satisfied: 
Provided,  that  such  action  be  commenced  within 
four  months;  provided,  further,  that  if  any 
stockholder  shall  be  compelled  by  any  such  ac- 
tion to  pay  the  debts  of  any  creditor,  or  any 
jMtrt  thereof,  be  shall  have  the  right  to  call  up- 
on all  the  stockholders  to  contribute  their  part 
of  the  sum  so  paid  by  him  as  aforesaid,  and 
may  sue  them  jointly  or  severally,  or  any  num- 
ber of  them  and  recover  in  such  action  the  ra- 
table amount  due  from  the  person  or  persons  so 
sued." 

'    In  support  of  this  contention  plaintilTs  in 
error  state  in  their  brief: 

"That  the  plaintiffs  had  a  remedy  which  the 
defendants  could  not  pursue.  This  remedy  was 
mentioned  in  the  demand  which  was  duly  served 
on  plaintiffs'  attorney  sufficient  time  before  the 
expiration  of  the  four  months'  period  mention- 
ed in  the  statute  to  enable  them  to  comply  with 
it  without  difficulty.  The  execution  was  re- 
turned, as  above  stated,  on  December  20,  1917, 
and  plaintiffs'  counsel  received  the  demand  on 
February  12,  1918,  a  little  over  a  month  and  a 
half. 

"It  ought  not  require  the  citation  of  authori- 
ties on  our  part  to  maintain  the  proposition 
that  the  statutory  remedy  given  to  'mechan- 
ics, workmen  and  laborers'  under  section  13&2 
is  one  that  the  defendants  could  not  pursue  in 
any  event,  situated  as  they  are  in  the  case. 
The  right  is  a  personal  one  to  that  class  of 
employees  coming  within  the  description  in 
the  statute.    •    •    • 

"The  justness  of  this  provision  of  onr  laws  is 
evident.  It  relieves  sureties  of  the  necessity 
of  prosecuting  litigation,  the  fruitfulness  and 
advantage  of  which  are  perfectly  dependent  up- 
on the  diligence,  and  most  times  the  evidence, 
of  the  creditor  himself.  It  is  a  harsh  law  that 
forces  a  man  to  take  over  a  cause  of  action 
and  prosecute  himself  when  be  must,  of  neces- 
sity, rely  largely  upon  the  satisfied  creditor 
whose  zeal,  because  of  his  own  security,  is 
abated.  We  think,  therefore,  that  the  plain 
purpose  of  the  statute  is  that  payment  by  the 
surety  leaves  only  such  rights  under  the  obliga- 
tion itself  which  the  creditor  had  against  the 
principal  and  the  cosureties.  Collateral  reme- 
dies are  cut  off.    •    •    • 

"It  is  pertinent  to  note  that  execution  against 
the  Logan  Oil  &  Gas  Company  was  returned 
not  satisfied.  This  itself  is  an  indication  of  in- 
solvency.   The  president  of  the  company  testi- 
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fled  on  examination  by  the  plaintiffs  that  the 

company  was  insolvent.    He  also  testified  that 

the  shareholders  of  the  company,  at  least  40 

of  them,  were  solvent. 

"The  plaintiffs'  neglect,  then,  was  certainly 
prejudicial  and  damaging  to  the  defendants. 
Their  opportunity  of  reimburs^ent  from  their 
principal  is  valueless.  What  have  they  left 
but  to  pay  plaintiffs,  without  chance  of  reim- 
bursement from  their  principal  or  otherwise, 
and  all  because  of  the  plaintiffs'  neglect  to 
pursue  their  statntory  remedy  against  the 
shareholders,  which  the  defendants  could  not  do. 

"If  the  statute  means  anything  it  certainly 
was  meant  to  cover  situations  jast  like  the  one 
presented  here. 

"The  laws  were  on  the  statute  book  at  the 
time  this  bond  was  made,  and  certainly  no  one 
can  say  that  it  was  not  contemplated  that  the 
sureties  could  demand  the  pursuit  of  a  remedy 
against  the  company's  stockholders.  The  bond 
was  filed  in  the  course  of  a  legal  proceeding 
at  direction  of  the  court,  and  both  parties  were 
represented  by  counsel.  The  statute  became 
a  part  of  the  bond,  and  the  defendants  are  en- 
titled to  the  benefit  of  them,  as  much  so  as  if 
all  their  provisions  had  been  written  in  its 
face." 

With  this  contention  of  counsel  we  cannot 
agree.  We  think  that  counsel  have  placed 
themselves  somewhat  in  an  Inconsistent  at- 
titude.  As  we  have  shown,  they  say  in  their 
brief  that  the  statute  became  a  part  of  the 
bond,  and  that  the  defendant  was  pntitlcd  to 
the  benefit  of  them,  as  much  so  as  if  all  their 
provisions  had  been  written  in  its  face,  stat- 
ing in  etiect  that  the  bond  In  question  was 
a  statutory  bond;  and  it  is  true  that,  if  it 
were  a  statutory  bond,  the  provisions  of  the 
statute  requiring  that  the  bond  be  ;!iven 
would  be  read  into  the  bond.  But  the  bond 
is  not  a  statutory  bond:  there  is  no  statntp 
requiring  that  the  bond  be  given,  and  It  la 
not  insisted  that  any  such  statute  exists. 

Counsel,  in  the  statement  of  the  case  in 
their  brief,  say: 

"Plaintiff  sued  the  defendants  on  a  common- 
law  contract  bond,  executed  by  the  defendant 
as  sureties,  and  filed  in  an  action  brought  by 
plaintiffs  ia  the  district  court  of  Creek  county. 
*  *  •  The  bond  was  filed  to  discharge  a  re- 
straining order  issued  by  the  court  against  the 
oil  company  in  the  suit,  and  was  conditioned  for 
the  payment  of  any  judgment  the  plaintiffs  in 
that  action  might  recover  against  the  com- 
pany." 

This  statement  is  clearly  borne  out  by  the 
record,  and,  this  being  true,  the  measure  of 
the  sureties'  liability  Is  materially  different 
than  it  would  be  were  the  bond  a  statutory 
bond.  In  case  of  a  statutory  bond  to  de- 
termine the  liability  of  the  sureties,  resort 
is  had  both  to  the  terms  of  the  bond  and  the 
provisions  of  the  statiite  requiring  that  the 
bond  is  given.  Where  the  bond  is  merely  a 
common-law  obligation,  the  liability  of  th« 
sureties,  where  the  bond  is  unambiguous, 
cannot  extend  beyond  the  terms  of  the  bond, 
but  is  measured  thereby. 
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The  situation  presented  liere  is  tbat  tbe 
bond  In  question  was  executed  by  the  order 
of  the  court  In  the  course  of  judicial  pro- 
ceeding, the  record  disclosing  that  the  trial 
court,  uiK>n  the  hearing  of  the  motion  to  va- 
cate the  restraining  order  theretofore  issued 
by  the  court  in'  the  cause,  granted  the  motion 
on  the  condition  that  the  def«idant  in  the 
action,  the  principal  on  the  bond,  the  Logan 
Oil  &  Gas  Company,  tenders  and  offers  to 
file  in  this  cause  its  good  and  sufficient  bond 
in  the  sum  of  $3,500  to  satisfy  any  Judgment 
wlilch  may  be  obtained  against  it  in  this 
action,  granting  the  defendant  6  days  in 
which  to  file  its  bond,  in  pursuance  of  which 
order  of  the  court  the  bond  in  question,  with 
the  defendants  as  sureties,  was  filed. 

In  the  case  of  Southwestern  Surety  In- 
surance Co.  v.  n.  S.  Fidelity  &  Guaranty  Co., 
76  OkL  232,  182  Pac.  522,  this  court  had  un- 
der consideration  the  question  of  the  liabil- 
ity of  sureties  up<«  a  bond  given  in  a  Ju- 
dicial proceeding  In  pursuance  to  an  order  of 
the  court  requiring  tbe  same,  and  announced 
the  rule  of  such  liability  in  the  following 
language  In  the  syllabus  of  tbe  case: 

"1.  A  surety  on  a  bond  in  a  jadicial  proceed- 
ing cannot  be  held  liable  beyond  the  terms  of 
the  bond. 

"2.  This  court  has  the  inherent  power  in  ail 
cases  to  require  such  a  bond  as  will  adequately 
protect  the  interest  of  the  parties  and  secure 
enforcement  of,  and  obedience  to,  any  order 
which  it  has  tbe  inherent  power  to  make. 

"3.  Where  the  liability  of  a  surety  cannot  be 
clearly  determined  from  the  language  of  the 
bond,  resort  may  be  had  to  the  purpose  of  the 
bond,  and  to  surrounding  circumstances,  in  or- 
der to  ascertain  the  intention  of  the  parties." 

The  principles  announced  In  the  case,  su- 
pra, we  think  are  clearly  applicable  to  the 
bond  in  question.  The  trial  court  in  tbe  in- 
atant  case  bad  the  inherent  power  to  require 
tHat  the  bond  in  question  be  given  and  to 
fix  all  the  conditions  thereof,  the  evident  pur- 
pose of  which  was  fully  set  out  in  unambig- 
uous language,  which  is  as  follows: 

"Now,  therefore,  if  the  said  Logan  Oil  &  Gas 
Company  does  pay  to  the  said  Jesse  Hopkins 
any  judgment  which  he  may  acquire  against 
the  said  Logan  Oil  &  Gas  Company,  including 
costs  and  attorney's  fees  in  the  action  now 
pending  against  the  said  Logan  Oil  &  Gas  Com- 
pany, and  if  the  said  Logan  Oil  &  Gas  Com- 
pany will  pay  to  F.  E.  Bishop  any  judgment, 
including  costs  and  attorney's  fees,  which  he 
may  obtain  against  the  said  Logan  Oil  &  Gas 
Company  by  virtue  of  his  claim  and  lien  against 
the  said  Logan  Oil  &  Gas  Company,  and  if  the 
said  Logan  Oil  &  Gas  Company  will  pay  to 
the  Oklahoma  Casing  Crew  any  judgment  which 
it. may  obtain  against  the  said  liOgan  Oil  &  Gas 
Company  by  virtue  of  its  claim  against  the  said 
Logan  Oil  &  Gas  Company,  including  costs 
and  attorney's  fees,  then  this  obligation  to  be 
null  and  void;  otherwise  to  be  and  remain  in 
full  force  and  effect;  and,  if  suit  is  brought 
upon  this  bond,  we  further,  bind  ourselves  to 


pay  all  court  costs  and  the  attorney's  feM  to 
be  fixed  by  tbe  court." 

The  liability  assumed  by  these  defendants 
as  sureties  for  their  principal  was  purely 
contractual,  and  entirely  independent  of  the 
statute.  And  the  provisions  of  the  statutes 
cited  by  counsel  have  no  application.  The 
sole  c(»itingency  provided  for  in  the  bond 
that  the  plaintiffs  in  action  No.  6170  recover 
a  judgment  against  the  principal  in  the  bond 
having  happened,  then  the  indefeasible  prom- 
ise of  the  defendants  to  pay  the  amounts  of 
the  judgments,  interest,  and  attorney  fees 
became  absolute,  and  the  trial  court  eo  held. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

HABBISON,  C.  J.,  and  KANE,  MILLEB. 
and  EENNAMEB,  JJ.,  concur, 


(85  Okl.  276) 

BAIRD  et  al.  v.  ENGLAND  et  aL 
(No.  10560.) 

(Supreme  Court  of  Oklahoma.    March  28, 
1922.) 

(BvlWbu*  hy  tAe  OonrtJ 

1.  Courts  «=>475(2, 3)— County  court  first  ac- 
quiring Jurisdiction  of  decedent's  estate  has 
exclusive  JurisdlctiOD. 

The  county  court  of  the  county  in  which 
application  is  first  made  for  letters  testamen- 
tary or  of  administration  in  any  of  the  cases 
above  mentioned  shall  have  jurisdiction  coex- 
tensive with  the  state  in  tbe  settlement  of  the 
estate  of  the  decedent  and  the  sale  and  distri- 
bution of  bis  real  estate  and  excludes  tbe  juris- 
diction of  the  county  court  of  every  other  coun- 
ty.   Section  6195,  Bev.  Laws  1910. 

2.  Indians  <S=>I5(I)— Aot  of  Congress  held  to 
remove  restrictions  on  alienation  on  deotli  of 
allottee  if  conveyance  be  approved  by  oourt 

That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allottee's 
land:  Provided,  that  no  conveyance  of  any  in- 
terest of  any  full-blood  Indian  heir  in  such 
land  shall  be  valid  unless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the  es- 
tate of  the  said  deceased  allottee.  Section  9, 
Act  Cong.  May  27,  1908. 

3.  Indians  ®S3I5(I)— Where  deceased  Indian's 
estate  was  being  administered  in  one  county, 
the  county  court  of  another  oould  not  approve 
deed  to  part  of  allotment. 

Where  a  full-blood  Cherokee  Indian  died 
in  C.  county,  that  being  tbe  county  of  his  resi- 
dence at  and  prior  to  his  death  and  his  estate 
was  being  administered  on  by  the  county  conrt 
of  C.  county,  the  county  court  of  M.  county 
did  not  have  jurisdiction  to  approve  a  deed  to 
a  part  of  his  allotment  executed  by  fnll-blooii 
heirs,  and  such  attempted  approval  was  a  nul- 
Uty. 
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4.  Indians  €=»27(3)— Return   af  consideration 
not  condition  pracedent  to  action  by  Cherokeo 
Iniflan  to  set  aside  conveyance. 
In  an  action  by  fnll-blood  Cherokee  Indiana 
to  set  aside  a  roid  conveyance  of  their  lands 
inherited    directly   from   the   original   allottee, 
the   restrictions   upon  which  lands  were   only 
removed  by  the  death  of  the  allottee  ander  sec- 
tion 9,  Act  Cong.  May  27,  1908,  it  is  not  nec- 
essary for  the  plaintiffs  to  plead  a  formal  ten- 
der and  offer  to  return  the  consideration  re- 
ceivpij    therefor   as   a   condition  precedent   to 
maintaining  such  action. 

Appeal  from  District  Court,  Mayes  County ; 
A.  C.  Brewster,  Judge. 

Action  by  Mary  Bngland  and  others, 
against  A.  C.  Baird  and  others  to  set  aside 
a  conveyance  and  quiet  title  in  plaintiffs  to 
a  certain  tract  of  land.  Judgment  In  favor 
of  t!'o  plaintiffs,  and  defendants  appeal.  AC- 
fiji  -.r  1. 

A.  W.  Fisher,  of  Pryor,  for  plalnUffs  in 
error, 

H.  Ia  Bnrrls,  of  Locust  Grove,  and  Harry 
Seaton,  of  Pryor,  for  defendants  In  error. 

MIUjER,  J.  This  action  was  commenced 
in  the  district  court  of  Mayes  county  by 
Mary  England  and  Ada  Hicks,  as  plaintiffs, 
against  A.  C.  Balrd,  M.  F.  Baird,  and  S.  M. 
lund,  to  recover  a  certain  tract  of  land  lo- 
cated In  Mnyes  county,  Okl.  There  was  a 
trial  and  judgment  decreeing  the  plaintiffs 
to  be  the  owners  of  the  land  and  entitled  to 
the  possession  and  quletldg  plaintiffs'  title 
against  the  defendants  and  each  and  all  of 
them,  and  denying  the  plaintiffs  any  right  to 
recover  for  rents  and  profits.  Motions  for  a 
new  trial  were  filed  by  the  pl'^lntiffs  and  the 
defendants.  These  motions  were  all  over- 
ruled ;  all  parties  excepted  and  gave  notice 
of  appeal  to  the  Supreme  Court  Defendants 
perfected  this  appeal,  filed  a  case-made  and 
petition  In  error  in  this  court  on  April  17, 
IMft,  and  they  will  be  designated  as  plain- 
tiffs In  error.  Thereafter  and  on  August  18, 
1910,  the  plaintiffs  In  the  court  below  filed 
a  cross-petition  in  error.  They  will  be  des- 
ignated as  defendants  in  error. 

The  defendants  in  error  filed  their  answer 
brief  to  the  brief  of  the  plaintiffs  in  error, 
but  have  not  discussed  any  of  the  questions 
raised  by  their  cross-petition  in  error,  nei- 
ther have  they  dted  any  authorities  In  sup- 
port of  their  cross-petition  in  error;  there- 
fore this  court  will  assume  they  have  aban- 
doned their  cross-petition  in  error  and  waiv- 
ed all  questions  raised  therein.  A  brief  re- 
sume of  the  undisputed  facts  out  of  which 
this  action  arises  as  disclosed  by  the  record 
Is  as  follows: 

Joslnh  Hicks  was  a  duly  enrolled  full- 
blood  Indian  of  the  Cherokee  Tribe,  and  the 
land  In  controversy  was  a  part  of  his  allot- 
ment.    In   August,  1904,  be  died  intestate 


without  issue  and  leaving  as  bis  sole  and 
only  heirs  at  law  two  sisters,  to  wit:  Mary 
England  (n^  Hicks)  and  Ada  Hicks,  both 
full-blood  Cherokee  Indians  and  enrolled  as 
such.  At  the  time  of  his  death  he  was  ap- 
proximately eleven  years  of  age.  During  all 
of  his  life  he  had  lived  with  his  grandfather,. 
Johnson  Downing,  in  what  is  now  Cherokee 
county,  Okl. ;  his  mother  having  died  when 
he  was  a  small  baby,  and  his  father's  death 
preceded  that  of  his  mother. 

On  August  31,  1904,  letters  of  administra- 
tion on  the  estate  of  Josiah  Hicks,  deceased, 
were  Issued  to  Andy  Dick  by  the  United 
States  Court  for  the  Northern  District  of  the 
Indian  Territory.  At  the  advent  of  state- 
hood the  case  of  the  estate  of  Josiah  Hicks, 
deceased,  was  duly  transferred  to  the  county 
court  of  Cherokee  county.  Thereafter  and 
on  or  about  August  7,  1008,  the  defendants  in 
error  signed  a  petition  which  was  filed  in  the 
county  court  of  Mayes  county  asking  for  the 
approval  of  a  deed  to  convey  the  land  In  con- 
troversy In  this  action  to  W.  J.  Whltaker, 
and  the  county  court  of  Mayes  county  made 
an  order  approving  the  deed.  Whltaker 
thereafter  conveyed  the  land  to  the  above- 
named  plaintiffs  in  error.  At  the  commence- 
ment of  the  trial  of  the  case  In  the  lower 
court,  Whltaker  asked  and  was  granted  per- 
mission to  be  made  a  party  defendant  in  this 
action.  He  immediately  filed  an  answer 
adopting  the  answer  of  his  codefendants  and 
in  addition  thereto  asked  that  he  recover  the 
amount  of  the  purchase  price  paid  Mary  Eng- 
land and  Ada  Hicks  for  the  land  in  contro- 
versy and  that  this  be  decreed  to  be  a  first 
Hen  upon  the  land. 

The  plaintiffs  In  error  set  out  seven  spe- 
cific assignments  of  error  in  their  petition 
in  error  but  in  their  brief  they  only  argue 
the  fifth  and  si.\th  as.slgnmenlts;  therefore 
we  will  assume  the  others  have  been  waived. 
The  assignments  of  error  presented  are  as 
follows: 

"Fifth.  The  said  court  erred  in  rendering 
judi;mcnt  canceling  said  deeds. 

"Sixth.  The  said  court  erred  in  overruling 
motion  of  defendants  for  a  new  trial." 

In  their  brief  plaintiffs  In  error  make  this 
statement: 

"In  the  beginning  of  the  argument  the  plain- 
tiffs in  error  are  aware  that  the  Supreme  Court 
of  Oklahoma  has  decided  some  of  the  queRtions 
in  this  case  adversely,  but  under  different  facts 
and  circumstances." 

We  agree  with  the  above  statement,  but 
the  facts  and  circumstances  in  this  case  con- 
clusively preclude  the  plaintiffs  in  error  from 
any  right  to  recover.  During  all  of  his  life- 
time Josiah  Hicks  resided  In  and  dted  a  res- 
ident of  the  particular  territory  now  embrac- 
ed within  Cherokee  county.  His  wtnte  was 
being  administered  upon  through  proceedings 
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In  the  coaatj  oonrt  of  Cherokee  caantj,  tad 
that  court  had  Jurisdiction  at  hiB  estate  at 
and  prior  to  the  time  the  petition  for  the  ap- 
proval of  the  deed  of  the  full-blood  heira  was 
Bled  in  the  connty  court  of  Mayes  conntf. 

[1]  The  county  court  that  first  acquires  Jo- 
Tlsdlction  to  administer  on  the  estate  of  a 
deceased  person  has  Jurisdiction  to  the  ex- 
clusion of  the  county  court  of  every  other 
county.  SectlcMi  6195,  Berlsed  Laws  of  Okla- 
homa 1910.  When  the  county  court  of  Ch»'- 
okee  county  acquired  Jurisdiction  to  admin- 
ister on  the  estate  of  Joslah  Hicks,  deceased, 
that  being  the  county  of  bis  residence  at  the 
time  of  his  death,  its  Jurisdiction  excluded 
every  other  county  court  from  acquiring  Ju- 
risdiction to  administer  upon  or  settle  his 
estate.  Parmenter  v.  Rowe  (Okl.  Sup.)  200 
Pac.  683 ;  Hathaway  et  al.  v.  Hoffman  et  aL, 
53  Okl.  72,  153  Pac.  184;  Welch  v.  BY)cht  et 
al.  {Okl.  Sup.)  171-  Pac.  731,  I^  R.  A.  19180, 
1163;  State  of  Oklahoma  ex  reL  Cynthia 
Monahawee  et  al.  v.  Tom  Hazelwood,  County 
Judge  of  Okfuskee  County,.  Oklahoma,  et  aL, 
81  Okl.  69,  196  Pac.  937. 

[2]  During  the  lifetime  of  Joslah  Hicks  the 
land  In  controversy,  being  a  part  of  his  al- 
lotment, was  Inalienable,  but  by  Act  of  Con- 
gress of  May  27,  1908  (.S5  Stat.  312).  the 
death  of  the  allottee  removed  all  restrictions 
upon  the  alienation  of  his  land,  provided  a 
conveyance  thereof  to  be  valid  must  be  ap- 
proved by  the  court  having  Jurisdiction  of 
the  settlement  of  his  estate.  See  section  9, 
Act  of  May  27.  1908;  Mills,  Lands  of  the 
Five  Civilized  Tribes,  |  797,  p.  544. 

[S]  Tbe  order  made  by  the  county  court  of 
Mayes  county  approving  the  deed  exeoited 
by  the  full-blood  heirs  was  a  nullity,  because 
that  court  was  without  Jurisdiction  in  the 
premises. 

"A  deed  by  the  mother  of  a  minor  full-blood 
Creek  Indian,  who  Inherited  an  allotment  of 
land  from  her  daughter,  was  of  no  effect,  where 
approved  by  the  county  court  of  a  county  of 
Oklnboma  in  which  the  daughter  was  not  a 
resident  when  she  died;  the  court  not  having 
bad  jurisdiction."  Barnett  et  al.  v.  Kunkel  et 
al.,  259  Fed.  394,  170  C.  C.  A.  370. 

See  Okla  OH  Co.  v.  Bartlett,  236  Fed.  493, 
149  C.  C.  A.  540 ;  Bartlett  v.  Okla  Oil  Co.  et 
al.  (D.  C.)  218  Fed.  380;  Tiger  et  al.  v.  Creek 
County  Court  et  al.,  45  Okl.  701, 146  Pac.  912 ; 
(.'o(hran  et  al.  v,  Blanck  et  al.,  63  Okl.  317, 
156  Pac.  324;  Hope  v.  Foley  et  al.,  57  Okl. 
513,  157  Pac  727;  King  v.  MltcheU  (Okl. 
Sup.)  171  Pac.  725. 

[4]  The  plaintiffs  in  error  next  contend 
that  defendants  in  error  should  have  been 
required  to  do  equity  before  they  were  en- 
titled to  a  cancellation  of  the  deeds  and  that 
restoration  should  be  made.  The  two  very 
able  and  exhaustive  opinions  of  this  court  by 
Hardy,  J.,  in  McKeever  v.  Carter  et  al.,  53 
Okl.  360, 157  Pac.  66,  and  Bell  v.  Fltzpatrlck, 


63  OkL  SM^  157  Pac.  334,  am  a  complete  an- 
swer to  thoe  oontentlcas  made  by  tlie  plain- 
tiffs In  error. 

See,  also,  Oates  v.  Freeman.  57  OkL  449. 
167  Pac.  74 ;  Hawkins  ▼.  Corbit  et  aL  (OkL 
Sup.)  201  Pac.  649. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

HARRISON,  C.  J.,  and  KANE;  JOHNSON, 
and  KENNAMER,  JJ.,  concur. 


(85  OkL  2S6) 

DUNLAP  V.  BOARD  OF  COM'RS  OF  CAR- 
TER COUNTY  etal.    (No.  12944.) 

(Supreme  Court  of  Oklahoma.    April  4,  1022.) 

(ByUabtu  by  the  CmtrUi 

1.  Statates  «=>I20(5)— Act  relatlai  te  raail 
and  bridge  bonds,  etc,  held  sot  aaoonstita- 
tionai  as  embraoisg  mora  thaa  one  sabjeet. 
The  act  passed  by  the  Iiighth  Legislatare 
(chapter  95,  Sess.  Laws  1921)  entitled  "An 
act  amending  section  7620,  Revised  Laws  of 
1910,  relating  to  road  and  bridge  improvement 
bonds,  providing  for  the  sale  of  unsold  bonds 
issued  to  secure  federal  aid,  and  empowering 
county  commiBsioners  under  certain  conditions 
to  designate  state  highways,  and  declaring  an 
emergency,"  relates  primarily  to  only  one  gen- 
eral subject,  namely,  public  roads,  the  designa- 
tion, construction,  and  improvement  thereof, 
and  providing  the  agencies  and  means  by  which 
this  may  be  done,  and  is  not  repugnant  to  sec- 
tion 57,  art.  6,  of  the  Constitution. 

2.. Statutes  «=>283(l)— Pablicatloa  ef  aotlce  at 
inteadsd  introductioa  ef  local  or  special  bill 
presumed  la  tfiseace  of  showing  to  coatrary. 

The  court  will  not  look  beyond  the  law  to 
determine  whether  section  32,  art.  5,  of  the 
Constitution,  requiring  notice  of  proposed  legis- 
lation to  be  published  for  four  consecutive 
weeks  before  the  consideration  of  a  bill  by  the 
Legislature,  has  been  complied  with,  but,  in 
the  absence  of  a  showing  to  the  contrary,  will 
presume  that  such  notice  was  given. 

3.  Statutes  <8=>I6I<I),  225— Effect  givea  to 
both  of  two  acts  or  provisions  relating  to 
same  subject.  If  possible;  subsequent  statute 
repeals  prior  statute  relating  te  same  sub- 
Jeot-matter  to  extent  of  repugnancy. 

Where  there  are  two  acts  or  provisions  of 
law  relating  to  the  same  subject,  effect  is  to  be 
given  to  both,  if  that  be  practicable,  but,  if  the 
two  are  repugnant,  the  latter  act  will  operate 
as  a  repeal  of  the  former  to  the  extent  of  the 
repugnancy. 

rAddttional  ByUaltVLt  by  Biitoridl  Siaf.) 

4.  Counties  «=3l74 — Subsequent  statute  as  to 
Issuance  of  road  bonds  held  to  lEipliediy  re- 
peal provision  of  prior  statute  as  to  natarity. 

Sess.  Laws  1921,  c.  96,  relating  to  the  des- 
ignation, construction,  and  improvement  of  pub- 
lic roads,  did  not  repeal  Rev.  Laws  1910,  { 
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7619,  as  amended  hj  8eaa.  Lews  1916,  «.  22, 
proTiding  for  issnance  ot  road  bonds,  except  as 
to  proviaion  of  section  1  relating  to  maturity 
ot  bonds,  whicb  was  impliedly  repealed  by  sec- 
tion 1  of  chapter  95  because  of  irreconcilable 
conflict  therewith. 

Appeal  from  District  Court,  Garter  Coun- 
ty; B.  G.  Logadon,  Judge. 

Action  by  B.  Dunlap,  as  a  citizen  and  tax- 
payer of  Carter  County,  cm  liehalf  of  him- 
self and  all  other  citizens  and  taxpayers  sim- 
ilarly situated,  against  the  Board  of  County 
Commissioneirs  of  Garter  County.  Judg- 
ment for  defendants,  and  plaintiff  aiq;>eals. 
Affirmed. 

Champion  &  Oeorge,  of  Ardmore,  for  plain- 
tiff in  error. 

James  H.  Mathers,  Co.  Atty.,  and  J.  L>. 
Hodge,  Asst.  Co.  Atty.,  both  of  Ardmore,  and 
George  P.  Glaze,  of  Oidahoma  City,  for  de- 
fendants In  error. 

NICHOIjSON,  J.  This  action  was  brought 
by  the  plaintiff  in  error,  as  a  citizen  and  tax- 
payer of  Carter  county,  on  tiehali  of  him- 
self and  all  other  citizens  and  taxpayers 
similarly  situated,  for  the  purpose  of  &i- 
Joining  the  board  of  county  commisslonerg  of 
said  county  fr6m  Issuing  certain  road  bonds 
of  the  county. 

At  the  institution  of  the  suit  the  trial 
court  granted  a  temporary  restraining  order. 
Answer  was  filed,  and  the  cause  heard  on  its 
merits  on  December  29,  1821.  The  parties 
agreed  that  the  petition  and  answer  stated 
the  facts  upon  which  the  cause  should  be 
heard,  and  that  the  allegations  therein  con- 
tained should  be  and  constitute  the  evidence 
in  the  case,  and  the  same  was  so  accepted 
and  considered  by  the  court.  The  trial 
court  dissolved  the  temporary  restraining 
order,  dolled  the  relief  prayed  for,  and  dis- 
missed the  cause,  and  It  is  this  action  of 
the  court  of  which  the  plaintiff  in  error  com- 
plains. 

On  the  15th  (|ay  of  November,  1921,  pur- 
suant to  iiNTOclaniatlon  duly  issued,  an  elec- 
tion was  held  in  Carter  county  for  the  pur- 
pose of  submitting  to  the  qualified  electors 
of  said  county  the  question  of  the  Issuance 
of  the  bonds  of  said  county  in  the  sum  of 
1500,000,  for  the  purpose  of  providing  funds 
for  the  building  of  permanent  roads.  More 
than  three-fifths  of  the  electors  voting  at 
■aid  election  cast  tbeir  ballots  in  favor  of  the 
issuance  of  said  bonds,  and,  a  lawful  ma- 
jority having  votod  in  favor  of  the  Issuance 
of  such  bonds,  the  defendants  were  proceed- 
ing in  said  matter  when  halted  by  the  in- 
stitntion  of  this  cause.  The  bonds  in  ques- 
tion were  authorized  and  being  issued  undw 
the  provislOhs  of  section  26,  art  10,  of  the 
Constitution  and  article  1,  c.  73,  Rev.  Laws, 
1910,  as  amoided  W  chapter  22,  Session 
Laws  1916,  and  chapter .  95,  Session  Laws 
1921.     The   bonds    are   made    payable   in 


installmeots.  o£  $25,000  each,  the  first  In- 
stallment maturing  six  years  after  the  date 
of  such  bonds,  and  a  like  installment  matur- 
ing each  year  thereafter  up  to  and  Including 
1946,  as  provided  for  by  chapter  95,  Session 
Laws  1921,  being  House  Bill  No.  222  of  the 
Eighth  Legislature,  which  act,  the  plaintiff 
contends,  is  Invalid,  and  that  the  board  of 
county  commissioners  is  without  authority 
to  issue  road  bonds  under  its  provisions. 

[1]  It  is  first  urged  that  chapter  95  of  Ses- 
sion Laws  1921  is  violative  of  section  67, 
art  5,  of  the  Constitution,  whicb  provides: 

"Bvery  act  of  the  Legislature,  shall  embrace 
but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title    »    •    • " 

— the  plaintiff  contending  that  the  first,  sec- 
ond, and  third  sections  of  the  act  cover  three 
distinct  subjects:  First,  that  section  1  is 
an  amendment  of  section  7620,  Rev.  Laws 
1910;  second,  that  section  2  is  a  new  law 
relating  to  unsold  road  bonds  In  certain 
counties  having  populations  between  certain 
fixed  numbers  and  permitting  road  bonds  of 
such  counties  to  be  sold  below  par;  and, 
third,  that  section  3  is  a  new  law  authoriz- 
ing county  commissioners  of  certain  coun- 
ties having  populations  betwe^i  certain  fixed 
numbers  to  designate  additional  roads. 
The  title  of  the  act  reads: 

"An  act  amending  section  7620,  Revised  Laws 
of  1910,  relating  to  road  and  bridge  improve- 
ment bonds,  providing  for  the  sale  of  unsold 
bonds  issued  to  secure  federal  aid,  and  em- 
powering county  commissioners  under  certain 
conditions  to  designate  state  highways,  and  de- 
claring an  emergency." 

Section  2  of  the  act  was  repealed  by  chap- 
ter 205,  Se8si<m  Laws  1921,  and  Is  eliminat- 
ed from  our  consideration,  so  we  have  but 
sections  1  and  3  to  consider,  which  sections 
are  as  follows: 

"Sec  1.  That  section  7620,  of  the  Revised 
Laws  of  Oklahoma,  1910,  be  and  the  same  is 
hereby  amended  to  read  as  follows: 

"Sec.  7620.  Requirement  of  Bonds.  Sach 
bonds  shall  be  issued  in  denominations  of  not 
less  than  five  hundred  dollars,  and  shall  be  pay- 
able at  such  place  as  said  county  commission- 
ers may  direct  not  less  than  five  nor  more  than 
twenty-five  years  from  the  date  thereof  with  in- 
terest not  to  exceed  six  per  cent  per  annum, 
which  said  interest  shall  l>e  payable  semian- 
nually at  the  place  where  the  principal  is  made 
payable,  for  which  said  interest  said  bonds 
shall  have  coupons  attached.  Such  bonds  shall 
be  signed  by  the  chairman  of  the  board  of  coun- 
ty commissioners  and  attested  by  the  county 
cleric" 

"See.  3.  Whenever  the  board  of  county  com- 
missioners in  any  county  have  a  population, 
according  to  the  last  federal  cenans,  of  not  less 
than  forty  thousand  six  hundred  (40,600)  and 
not  more  than  forty  thousand  eight  hundred 
(40,800),  or  of  not  less  than  fifty-five  thousand 
(BSfiOO)  and  not  more  than  sixty-one  thousand 
eiglit  hundred  (61,800)  or  of  jone  hundnd  ten 
thousand  (110,000)  or  more,  and  the  state  higii- 
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way  commissioners  shall  propose  or  offer  any 
seotiou  or  route  of  state  highway  in  any  county 
for  permanent  improvement  in  conjunction  with 
the  federal  aid  and  the  engineering  representa- 
tive of  the  federal  highway  department  shall 
find  that  another  section  or  route  of  highway 
leading  in  the  same  general  direction  can  be 
more  economically  constructed  and  maintained 
than  the  section  or  route  proposed,  the  board 
of  county  commissioners  shall  hare  authority  to 
designate  such  other  section  or  route  as  state 
highways,  notwithstanding  any  mileage  limit 
then  existing.  And  providing  further,  that  in 
all  counties  having  a  population  of  one  hun- 
dred ten  thousand  (110,000)  or  more,  the  board 
of  county  commissioners  may  designate  as  state 
roads,  additional  roads  up  to  twenty-five  per 
cent,  of  the  roads  of  said  county." 

Obviously  this  act  pertains  to  but  one  gen- 
eral subject,  viz.  public  roads,  the  designa- 
tion, construction,  and  Improvement  there- 
of, and  providing  the  agencies  and  means  by 
which  this  may  be  done,  and  Is  not  repug- 
nant to  section  57,  art  6,  of  the  Constitution. 
Rea,  County  Clerk,  v.  State  ex  rel.  Board  of 
County  Commissioners  of  Dlncoln  County, 
29  Okl.  708,  119  Pac.  235 ;  In  re  Counttos  Com- 
prlslnR  Seventh  Judicial  District,  22  Okl. 
435,  98  Pac.  557 ;  In  re  Menefee,  State  Treas- 
urer. 22  Okl.  365,  97  Pac  1014 ;  State  ex  rel. 
Caldwell  V.  Hooker,  22  Okl.  712,  98  Pac.  964 ; 
Leedy  v.  Brown,  27  Okl.  489,  113  Pac.  177 ; 
Atwater  v.  Hassett,  27  Okl.  292,  111  Pac. 
802;  Miles  v.  State,  40  Ala.  39;  Williams  v. 
Board  of  Revenue  of  Butler  County,  123  Ala. 
432.  26  South.  346. 

[2]  It  is  next  Insisted  that  the  second  and 
third  sections  of  the  act  are  violative  of  sec- 
tions 46  and  59  of  article  5  of  the  Constitu- 
tion, in  that  they  do  not  have  uniform  ap- 
plication throughout  the  state;  that  is,  they 
constitute  special  legislation.  Section  2  hav- 
ing been  repealed,  this  complaint  applies 
only  to  the  third  section. 

As  we  view  this  case,  it  Is  unnecessary  for 
us  to  determine  whether  this  section  of  the 
act  is  of  a  general  nature,  or  whether  It  is 
a  special  or  local  law.  We  may  concede  that 
it  Is  a  s|)eclal  or  local  law ;  yet  it  could  have 
properly  been  enacted  by  complying  with 
section  32,  art.  6,  of  the  Constitution,  which 
reads  as  follows: 

"No  special  or  local  law  shall  be  considered 
by  the  Legislature  until  notice  of  the  intended 
introduction  of  such  bill  or  bills  shall'  first  have 
been  published  for  four  consecutive  weeks  in 
some  weekly  newspaper  published  or  of  general 
circulation  in  the  city  or  county  affected  by  such 
law,  statiug  in  substance  the  contents  thereof, 
and  verified  proof  of  such  publication  filed  with 
the  Secretary  of  SUU." 

There  Is  nothing  before  us  to  Indicate  that 
the  notice  required  by  said  section  was  not 
given.  By  the  provisions  of  this  section, 
proof  of  publication  of  the  notice  is  required 
to  be  filed  with  the  Secretary  of  Stnte,  and, 
of  course,  is  to  be  exhibited  to  the  Legisla- 
tare.     It  is  not  directed  to  be  entered  on 


the  Jonmal  or  published  with  the  act  Th« 
publication  of  this  notice  is  a  condition  pre- 
cedent to  the  consideration  of  a  special  or 
local  bill,  and,  in  the  absence  of  a  showing 
to  the  contrary,  we  must  presume  that  the 
constitutional  requirement  as  to  notice  was 
compiled  with.  16  Cyc.  1076;  Perkins  y. 
City  of  Philadelphia.  156  Pa.  630,  27  AQ. 
356. 

Plaintiff  next  contends  that  chapter  95. 
Session  Laws  1921,  does  not  have  the  effect 
of  superseding  and  repealing  section  7619, 
Revised  Laws  1910,  as  amended  by  chapter 
22,  Session  Laws  1916,  for  the  reason  that 
the  act  of  1921  is  merely  a  re-enactment  of 
section  7620,  Rev.  Lews  1010,  and  therefore 
does  not  repeal  the  intermediate  act  of  1916, 
but  the  act  of  1016  must  be  deemed  to  quali- 
fy or  modify  the  act  of  1921  in  the  same 
manner  as  it  did  section  7620,  Rev.  Laws 
1910,  and,  such  being  the  case,  at  this  time 
the  law  Is  that  such  bonds  should  mature 
in  annual  Installments,  the  first'  not  more 
than  one  year  and  the  last  not  more  than  23 
years  after  their  date.  We  cannot  agree 
with  this  contention.  Section  7619,  Rev. 
Laws  1910,  originally  provided: 

"The  county  commissioners  may  issne  the 
bonds  for  their  county  for  the  phrpose  of  build- 
ing, constructing,  repairing  or  acquiring  bridg- 
es." 

This  section  was  amended  by  chapter  22, 
Session  Laws  1016,  which  reads  as  follows: 

"Section  1.  That  section  7619,  Revised  Laws 
of  Oklahoma,  1910,  be  and  the  same  is  hereby 
amended  to  read  as  follows:  'Sec.  7610.  The 
county  commissioners  may  issue  bonds  of  their 
county  for  the  purpose  of  building,  construct- 
ing, repairing  or  acquiring  bridges,  and  for 
building  and  constructing  permanent  state  roadB 
or  either.  Provided,  that  the  indebtedness  con- 
tracted and  evidenced  by  such  bonds  shall  be 
payable  in  equal  annual  installments,  the  first 
of  which  shall  be  payable  not  more  than  one 
year,  and  the  last  of  which  shall  be  payable 
not  more  than  twenty-live  years  from  their 
date.  And  provided  further,  that  any  money  in 
the  road  and  bridge  fund  of  any  county  in  this 
state,  derived  from  the  gross  production  tax  on 
oil  and  gus,  may  be  used  to  pay  off  any  interest 
payments,  together  with  annual  payments  due 
on  such  bonds." 

It  will  be  observed  that-  this  amendment 
provides  for  the  issuance  of  bonds  for  the 
purpose  of  constructing  permanent  state 
roads  in  addition  to  constrncting,  repairing, 
or  acquiring  bridges,  and  provides  that  such 
bonds  shall  be  payable  in  equal  annual  in- 
stallments, the  first  of  which  shall  be  pay- 
able not  more  than  one  year  and  the  last 
of  which  shall  be  payable  not  niore  than  25 
years  from  their  date.  No  mention  is  made 
of  the  rate  of  interest  such  bonds  shall  bear. 
Section  7620,  Revised  Laws  1910,  prior  to 
its  amendment,  read  as  follows: 
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"Such  bonds  shall  be  issued  in  denominations 
of.  net  less  than  five  hundred  dollars,  and  shall 
be  payable  at  such  place  as  said  county  commis- 
sioners may  direct,  not  less  than  five  nor  more 
than  twenty-five  years  from"  the  date  thereof, 
with  interest  not  to  exceed  five  per  cent,  per 
annum,  which  said  interest  shall  be  payable 
semiannually  at  the  place  where  the  principal 
is  made  payable,  for  which  said  interest  said 
bonds  shall  have  coupons  attached.  Such  bonds 
shall  be  signed  by  the  chairman  of  the  board 
of  eonnty  commissioners,  and'  attested  by  the 
county  derk." 

[3]  Then  Is  a  conflict  in  these  sections  in 
that  section  7619  provides  that  the  first  Instnll- 
ment  of  snch  bonds  shall  mature  not  more 
than  one  year  from  their  date,  while  sec- 
tion 7ti20  provides  that  they  shall  mature  not 
less  than  5  nor  more  than  25  years  from 
their  date.  This  Is  the  only  irreconcilable 
conflict  in  these  sections.  The  result  is  that 
section  1  of  chapter  22  of  Session  Laws  1916 
repealed  by  implication  such  part  of  section 
7620,  Rev.  Laws  1910,  as  was  in  conflict 
vitli  such  amendatory  act.  Pawhuslia  v. 
Pawbnska  O.  &  O.  Co.,  64  OO.  214,  166  Paa 
1058;  School  Wstrict  v.  Cunningham,  31  Okl. 
261,  151  Pac.  633;  In  re  AppUcatlon  of  State 
to  Issue  Bonds,  33  Okl.  797,  127  Pac.  1065; 
Wood  V.  United  States,  16  Pet  342, 10  L.  Ed. 
nS7;  Chicago,  M.  &  S.  P.  Railway  v.  United 
States,  127  U.  S.  406,  8  Sup.  Ct  1194,  32  L. 
Ed.  180;  Nelden  v.  Clark  et  al.,  20  Utah,  382, 
59  Pac.  524,  77  Am.  St  Rep.  917;  Baca  v. 
Board  of  Commissioners,  10  N,  M.  438,  62 
Pac.  979;  36  Cyc.  1073.  Therefore,  prior 
to  the  enactment  of  chapter  95,  Session  Laws 
1 021,  such  bonds  were  required  to  mature  In 
installments,  the  first  of  which  should  be 
payable  not  more  than  one  year  and  the  last 
not  more  than  25  years  from  their  date,  and 
to  bear  interest  at  a  rate  not  to  exceed  5 
per  c&it  per  annum.  By  chapter  95,  Session 
Laws  1921.  section  7^0,  Rev.  Laws  1910, 
wa*  amended  so  as  to  permit  the  Issuance 
of  bonds  bearing  interest  not  to  ^ceed  6  per 
ccst  per  annum  and  maturing  not  less  than 

5  nor  more  than  25  years  from  their  date. 
[4]  Section  1,  c.  95,  Session  Laws  1921,  be- 
ing In  conflict  with  section  1  of  chapter  22  of 
Sessions  Laws  1916,  amendatory  of  section 
7619,  Rev.  Laws  1910,  and  the  act  of  1921,  be- 
ing the  last  expression  of  the  Legislature  on 
the  subject  will  govern  and  operates  as  a  re- 
peal by  implication  of  that  portion  of  the  act 
of  1916,  which  provides  for  the  maturity  of 
snch  bonds  and  which  is  in  conflict  there- 
with. 

We  conclude  that,  under  the  law  as  it  now 
exists,  bonds  may  be  issued  by  the  defend- 
ants for  the  purpose  of  building  permanent 
roads,  such  bonds  to  mature  In  not  less  than 

6  nor  more  than  25  years  from  their  date, 
and  to  bear  interest  at  not  more  than  6  per 
cent  per  annum,  and,  as  the  bonds  in  ques- 
tion were  being  so  Issued,  the  judgment  of 
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the  trial  court  denying  the  plaintiff  the  in- 
junctive relief  prayed  for  is  correct  and 
such  judgment  is  affirmed. 

HARRISON,  C.  J.,  and  PITOHFORD,  MC- 
NEILL, and  BI/riNO,  JJ.,  concur. 


HIPSMAN  V.  STATE.     (No..  A-3651.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  22,  1922.) 

(Bvtla^>ua  Iv   {he  Court.) 

Indictment  and  Information  iS=>l  10(51)  —  In- 
formation oharalng  pandering  In  language  of 
statute  held  Insufficient. 
An  information  charging  a  person  with  the 
crime  of  pandering  which  only  pleads  the  gen- 
eral terms  of  the  statute  is  insufficient  when 
properly    challenged   by   demurrer,    fol?  owing 
Abrams  v.  State,  13  Okl.  Cr.  11,  161  Pac.  331. 

Appeal  frwn  District  Court,  Comanche 
County;    Cham   Jones,   Judge. 

Max  Hipsman  was  convicted  of  pandering, 
and  appeals.    Reversed  and  remanded. 

J.  S.  Rblnefort  of  Lawton,  for  plaintiff  In 
error. 

S.  P.  Freeltng,  Atty.  Gen.,  and  E.  L.  Fulton, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Comanche  county,  wherein 
the  plaintiff  in  error.  Max  Hipsman,  herein- 
after referred  to  as  defendant  was  on  the 
14th  day  of  June,  1919,  convicted  of  the  crime 
of  pandering  and  sentenced  to  serve  a  term 
of  10  years  In  the  state  penitentiary.  From 
the  judgment  rendered  against  him  an  ap- 
peal has  been  taken  to  this  court,  and  nu- 
merous errors  are  assigned.  In  view  of  the 
fact  that  this  court  is  of  the  opinion  that 
the  information  upon  which  the  defendant 
was  tried  and  convicted  is  insn&icient  as 
against  a  demurrer  thereto,  to  charge  the 
crime  of  pandering,  and  as  the  other  alleged 
errors  are  not  deemed  sufficiently  prejudicial 
to  authorize  a  reversal  of  the  judgment  in- 
dependent of  the  Insufiiciency  of  the  informa- 
tion, they  win  not  be  discussed  in  this  opin- 
ion. 

The  charging  part  of  the  Information  is  as 
follows: 

"That  at  and  within  said  county  and  state,  on 
th6  8th  day  of  March,  1919,  Max  Hipsman, 
then  and  there  being,  did  then  and  there  will- 
fully, unlawfully,  and  feloniously,  by  abuse  of 
his  position  of  confidence  and  authority,  to  wit, 
the  husband  of  a  female  person,  to  wit  Irene 
Hipsman,  procure  the  said  Irene  Hipsman  to 
enter,  for  the  purpose  of  prostitution,  a  place, 
to  wit  the  Southern  Hotel  in  Lawton,  Old.,  in 
which    said    Southern    Hotel    prostitution    was 
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then  and  there  encouraged  and  allowed,  and  br 
reason  of  the  influence  that  the  defendant  had 
over  aaid  Irene  Hipsman  as  her  husband  she 
did  enter  said  house  as  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of 
the  state." 

The  defendant  Interposed  a  demurrer  to 
said  Information  on  the  following  grounds: 
First,  that  more  than  one  offense  is  charged 
in  said  Information;  second,  that  the  facts 
stated  in  said  information  do  not  constitute 
a  public  offense ;  third,  that  said  information 
does  not  contain  facts  sufficient  to  constitute 
an  offense  against  the  laws  of  the  state. 

Said  demurrer  was  beard  and  overruled, 
to  which  action  defendant  excepted.  There- 
after defendant  objected  to  the  introduction 
of  any  evidence  for  the  reason  that  the  in- 
formation failed  to  state  facts  su£Bcient  to 
constitute  a  public  offense.  Thereafter  de- 
fendant moved  in  arrest  of  judgment  for  the 
same  reason. 

Having  tested  the  sufficiency  of  the  infor- 
mation in  the  trial  court  by  demurrer,  by 
objecting  to  introduction  of  evidence  and  by 
motion  in  arrest  of  Judgment,  each  of  which 
were  overruled  and  exceptions  saved,  defend- 
ant now  urges  these  several  grounds  for  a 
reversal  of  the  judgment 

This  prosecution  is  based  upon  section  2425, 
Rev.  Laws  1910.  The  part  of  said  statute 
applicable  reads  aa  follows: 

"Any  person  who  shall  *  *  *  by  abuse 
of  any  position  of  confidence  or  authority,  pro- 
cure any  female  person  to  become  an  inmate 
of  a  house  of  ill  fame,  or  to  enter  any  place  in 
'  which  prostitution  is  encouraged  or  allowed 
within  this  state  *  *  *  shall  be  guilty  of 
pandering,  and  upon  conviction  for  any  offense 
under  this  article  shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  a  period  of 
not  less  than  two  years  nor  more  than  twenty 
years,  and  by  a  fine  of  not  less  than  three  hun- 
dred dollars  and  not  to  exceed  one  thousand 
doUars." 

The  state  contends  that  the  information 
following  the  language  of  the  statute  in 
charging  the  offense  is  sufficient 

In  Abrams  v.  State,  13  Okl.  Cr.  11, 161  Pac. 
331,  where  the  defendant  was  charged  with 
procuring  a  female  to  become  an  inmate  of  a 
house  of  Ul  fame  by  promise  and  advice  and 
scheme,  based  on  similar  provisions  of  the 
Identical  statute  under  consideration  in  this 
case,  this  court  held  that  an  information 
substantially  following  the  language  of  the 
statute  was  Insulllclent  because  the  words 
or  terms  used  in  the  statute  had  no  technical 
or  precise  meaning  which  of  themselves  de- 
fined the  offense,  and  for  that  reason  the 
facts  and  circumstances  should  be  pleaded, 
since  the  Constitution  provides  that  the  ac- 
cused shall  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  and  the 
statute  further  provides  that  an  indictment 
or  information  shall  contain  a  statement  of 


the  acts  constituting  tbe  offense  when  tbey 
rre  necessary  to  constitute  a  complete  of- 
fense. 

The  opinion  In  the  Abrama  Case  is  well 
reasoned,  and  the  application  of  the  general 
principles  of  law  therein  stated  to  the  statute 
under  consideration  and  to  an  indictment 
or  information  following  the  language  of 
such  statute,  we  think,  Is  impervious  to  at- 
tack. 

We  find  some  decisions,  however,  that  bold 
under  statutes  defining  pandering  similar  to 
the  one  here  under  consideratiun  that  an  in- 
formation or  indictment  following  the  lan- 
guage of  the  statute  in  defining  the  offense 
is  sufficient  These  decisions,  however,  merely 
declare  tbe  sufficiency  of  such  indictment  or 
information,  but  give  no  reasons  for  so  hold- 
ing. 

The  Criminal  Court  of  Appeals  of  Texas 
first  held  that  an  indictment  drawn  in  the 
language  of  tbe  statute  was  sufficient,  but 
the  cases  so  holding  were  specifically  over- 
ruled in  the  recent  case  of  Kennedy  v.  State, 
86  Tex.  Cr.  R.  450,  216  S.  W.  1086.  The  Texas 
statute  defining  pandering  Is  practically  iden- 
tical with  ours,  and  the  constitutional  provi- 
sion that  tbe  accused  shall  have  tbe  right  to 
demand  the  nature  and  cause  of  accusation 
against  him  is  identical  with  that  of  Okla- 
homa. 

The  information  here  under  consideration 
merely  alleges  that  the  defendant,  "by  abuse 
of  his  position  of  confidence  and  authority, 
to  wit  the  husband  of  a  female  person,  did 
procure,"  etc.  None  ot  the  facts  or  circum- 
stances (of  which  there  might  be  many)  con- 
stituting the  abuse  of  the  husband's  position 
of  confidence  and  authority  by  which  she 
was'lnfiuenced  to  enter  a  place  where  prosti- 
tution was  encouraged  are  detailed  in  the 
information.  Whether  the  husband  abused 
his  position  of  confidence  and  authority  by 
threats  of  violence,  by  any  kind  of  misrepre- 
sentation or  deceit,  or  by  any  other  con- 
ceivable means  is  not  set  out 

Under  the  information,  therefore,  neither 
the  court  nor  the  defendant,  until  tbe  evi- 
dence was  introduced,  could  know  by  what 
particular  acts  or  conduct  It  would  be 
claimed  defendant  had  abused  his  position 
of  authority  as  husband,  and  the  defendant 
would  not  until  then  know  what  be  was 
called  upon  to  meet  and  answer. 

Tested  by  the  prescribed  constitutional  and 
statutory  rules,  we  are  of  opinion  that  this 
Indictment  falls  short  of  stating  a  complete 
offense  in  such  a  manner  as  to  apprise  the 
defendant  of  tbe  nature  and  cause  of  the 
accusation  against  him  and  to  enable  him  to 
understand  what  was  meant  and  intended. 
This  court  is  not  disposed  to  depart  from 
the  reasoning  and  authority  upon  which  the 
case  of  Abrama  t.  State,  supra,  is  decided. 
The  Judgment  Is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  sustain  the  demurrer  to  the  Informa- 
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tlon  and  for  farther  proceedings  not  Incon 
slsteut  with  this  opinion. 

HOILB,  P.  J^  and  BESSES,  J.,  concur. 


SMITH  at  al.  V.  STATE.    (No.  A-4179.) 

(Criminal  C!ourt  of  Appeals  of  Oklahoma. 
April  12,  1922.) 

(Syllahut  by  the  Oourt.j 

1.  Crimlaal  law  «=>400(2)  ->■  Parol  testimony 
as  to'  exlttenoe  of  search  warraat  held  ad- 
missible. 

The  evidence  procured  by  means  of  a 
aearch  warrant  hetd  proper  under  the  dream- 
stances  in  this  case,  and  not  within  the  rule 
announced  in  Hess  t.  Bute  (Okl.  Sup.)  202 
Pac.  SIO,  relating  to  illegal  seizures. 

(Additional  SvUoMm  by  Editorial  Staff.) 

2.  Intoxicatina  llqnors  «=3236(4)— Evldeaee 
Md  Insufficient  to  show  defendant'a  partld- 
pation  In  manufaoture  of  liquor. 

In  the  prosecution  of  farm  proprietor  and 
Us  employe  for  the  manufacture  of  intoxicat- 
ing liquor,  in  which  there  was  evidence  that  an 
illicit  still  had  been  found  on  the  farm,  evi- 
dence hetd  insufficient  to  sustain  conviction  of 
the  employe,  in  that  it  failed  to  show  that  he 
had  knowledge  of  the  existence  of  the  still  or 
participated  in  its  operation. 

Appeal  from  (3onnty  Court,  Caddo  C!oiiii- 
ty;  C.  B.  Case,  Jndge. 

B.  B.  Smith  and  Henry  Spence  were  con- 
victed of  manufacturing  Intoxicating  liquor, 
and  they  apjieal.  Affirmed  as  to  defendant 
Smith  and  reversed  and  remanded  as  to 
defendant  Spence. 

B.  Brett,  of  Ardmore,  and  Morgan  &  Os- 
mond, of  Anadarko,  for  plaintiffs  in  error. 

Geo.  F.  Short,  Atty.  Gen.,  and  R.  B.  Wood, 
Asst  Atty.  Qen.,  for  the  State. 

BBSSET,  3.  The  accused,  fOr  convenience, 
will  be  referred  to  as  the  defendants,  who 
were,  by  information  flled  in  the  county  court 
of  Caddo  county,  charged  Jointly  with  the 
unlawful  manufacture  of  intoxicating  liq- 
nors.  B.  E.  Smith  was  a  former  living  with 
hia  family  on  an  Indian  lease  near  Carnegie. 
Defendant  Spence  was  an  employe  of  Smith. 
On  November  9,  1921,  the  sheriff  and  certain 
of  Iiis  deputies  went  to  the  premises  of 
Smith,  with  a  search  warrant,  to  look  for  an 
illicit  sfill.  Some  distance  from  the  resi- 
dence they  found  a  barrel  of  whisky,  2  coi>- 
per  cookers,  and  20  barrels  of  mash  buried  In 
a  vit  near  the  timber  or  underbrush,  where 
other  detached  parts  of  a  distilling  outfit 
were  found.  When  the  officers  arrived  Smith 
was  not  there.    In  the  search  of  the  residence 
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of  Smith  a  bottio  of  whisky  and  a  copper 
cooker  were  found.  Presently  Smith  re- 
turned, and  was  placed  under  arrest.  Spence 
drove  up  to  a  shed  or  crib  with  a  load  of 
com,  and  was  also  placed  under  arrest. 
There  is  evidence  tending  to  show  that 
Smith's  wife  sought  to  mislead  the  sheriff 
and  his  deputies,  so  that  they  would  not  go 
near  the  stacks  of  feed  and  the  place  where 
the  distilling  operations  were  partially  con- 
cealed. 

There  was  ao  direct  evidence  connecting 
Spence  with  the  offense,  except  the  fact  that 
he  was  a  laborer  there  on  the  farm.  The 
only  reference  in  the  record  affecting  Spence 
is  as  follows: 

"Q.  Who  was  there  when  yon  got  out  there? 
A.  Mrs.  Smith,  Mrs.  Spence,  and  Mr.  Spence 
came  up  pretty  soon.    •    •    • 

"Q.  Now,  after  you  had  searched  the  boose, 
what  officers  searched  the  premises?  A.  Me 
and  Bums  and  Banks.  Mr.  Spence  came  np 
afterwards,  and  I  left  him  with  Mr.  Knupp. 
*    *    * 

"Q.  Did  you  have  a  conversation  with  Mr. 
Spence?  A.  I  just  asked  Mr.  Spence  what  he 
was  doing  there,  and  he  said  shucking  com. 
I  asked  him  if  he  knew  they  were  making  whis- 
ky around  there,  and  he  said,  'Well,  if  they 
are,  I  didn't  know  it.'  He  said  he  thought  they 
were  doing  something.  He  said  tliat  some  fd- 
lows  come  there  and  left  after  supper.  He 
said  he  just  drove  in  with  a  load  of  com.  I 
said,  'Ever  see  that  thing  in  the  bouse?'  He 
said,  'Yes,  I  seen  it,  but  I  didn't  know  what  it 
was.' 

"Q.  How  long  did  you  say  he  had  been  work- 
ing there?    A.  About  a  year." 

One  of  the  assignments  of  error  ur^d  Is  that 
the  court,  over  the  protest  of  defendants,  per- 
mitted secondary  evidence  of  the  search  war- 
rant to  be  introduced  in  evidence;  that,  ex- 
cluding this  secondary  evidence,  there  was  no 
proof  tliat  these  officers  had  a  aearch  warrant, 
and  that,  according  to  the  doctrine  announced 
by  our  Supreme  Court  in  Hess  v.  State  (Okl. 
Sup.)  202  Pac.  310,  and  by  the  United  States 
Supreme  Ck)urt  In  Boyd  v.  U.  S.,  116  U.  S. 
616,  6  Sup.  Ct  524,  29  L.  Ed.  746,  and  Weeks 
V.  tr.  S.,  232  O.  S.  383,  84  Sup.  Ct  841,  68  L. 
Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  (3a8.  1915C. 
1177,  evidence  procured  by  officers  by  means 
of  an  unlawful  search  or  seizure  cannot  be 
used  against  the  defendants.  The  evidence 
complained  of  appears  in  the  record  on  the 
part  of  J.  R.  Cox,  sheriff,  and  R.  A.  Burns, 
deputy  sheriff,  and  is  as  follows: 

"Q.  Did  yon  secure  a  search  warrant  foz 
Smith's  place?    A.  Yes,  sir. 

"Q.  Do  you  remember  when  it  was  secured, 
this  search  warrant? 

"H.  W.  Morgan:  Objected  to  as  not  the  best 
evidence. 

"The  CJourt:  Objection  overruled. 

"H.  W.  Morgan:  Exception. 

"A.  I  don't  remember. 
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"  •  *  •  A.  I  don't  remember  whether  we 
filed  this  warrant  the  day  before  or  earlier. 

*    *    • 

"Q.  What  did  you  do  by  reason  of  this  search 
warrant?  A.  I  went  to  the  B.  B.' Smith  place 
and  served  the  search  warrant  He  wasn't 
home,  and  I  gave  a  copy  to  Mrs.  Smith,  and 
she  said  she  was  Mrs.  B.  E.  Smith. 

"Q.  Then  what  did  you  do?  A.  Started  to 
search  the  place.    She  objected  to  me — 

"H.  W.  Morgan:  Objected  to  by  counsel  for 
the  defendant;  that  the  return  on  the  search 
warrant  is  the  best  evidence;  and  for  the  fur- 
ther reason  that  it  has  not  been  shown  that 
the  search  warrant  was  served  and  filed  be- 
fore  the  time  of  the  search. 

"The  Court:  Objection  overruled. 

"H.  W.  Morgan:  Exception.     *     •     • 

"Q.  (To  Mr.  Bums).  Do  you  recall  the  offi- 
cers getting  a  search  warrant  to  search  the 
premises  of  B.  B.  Smith?    A.  Yes,  sir. 

"Q.  Do  you  remember  when  it  was  issued? 
A.  Well,  I  don't  remember  the  date. 

"Q.  Just  tell  the  jury  what  you  did  under 
the  search  warrant. 

"H.  W.  Morgan:  Objected  to  as  not  the  best 
evidence. 

"By  the  Court:  Objection  overruled. 

"EL  W.  Morgan:  Exception. 

"A,  We  went  to  Mr.  Smith's  place,  and 
searched  the  place  and  found  this  box  and 
cooker  in  the  house  in  the  north  room.  We 
found  the  whisky  in  the  kitchen,  or  the  east 
room.  Then  we  found,  about  250  yards  from 
his  house,  these  two  cookers  and  this  stuff 
here  and  a  barrel  of  whisky,  and  another  bar- 
rel with  five  or  six  or  .seven  gallons  in  it,  I 
believe,  and  a  barrel  full  of  water  that  the 
worm  was  in,  a  well,  spade,  kegs;  and  over  at 
this  place  where  the  still  was  buried  they  had 
a  pit  dug  for  a  furnace,  and  had  boles  cut  in 
the  tin  that  went  over  it,  and  the  cookers  set 
down  in  the  pit.  We  found  20  barrels  of  mash 
buried  about  10  or  20  steps  from  where  the 
still  was.  The  holes  were  dug  in  the  pit  just 
a  little  bigger  than  the  top  of  a  barrel,  and 
two  1x12  planks  put  together  had  been  made 
to  set  on  the  floors,  and  these  had  been  cov- 
ered over  and  made  to  look  as  near  like  the 
plowed  ground  as  possible.  They  had  dug  pits 
right  in  the  ground  in  the  potato  patch  where 
the  mash  was  buried." 

[1]  To  US  it  appears  that  this  was  primary 
evidence  that  the  officers  had  a  search  war- 
rant No  effort  was  made  to  show  its  con- 
tents by  secondary  evidence  or  otherwise. 
There  is  no  claim  made  that  the  ofiicers  did 
not  have  a  warrant,  and  no  effort  was  made 
to  show  that  it  was  not  sufficient  to  give  the 
officers  authority  to  make  the  search  they 
.ictaally  did  make.  In  order  to  expedite  the 
trial,  the  existence  of  a  writing  may  be 
proved  by  parol  evidence,  although  it  is  not 
produced.  If  there  is  any  dispute  about  its 
(Existence  or  about  its  contents  the  writing, 
of  course,  would  be  the  best  evidence.  Evi- 
dence, 10  B.  C.  L.  §  55. 

The  damaging  evidence  against  the  defend- 
ants obtained  by  means  of  this  search  war- 


rant, for  the  most  part,  was  not  found  at  the 
residence,  but  hidden  about  a  quarter  of  a 
mile  distant,  in  and  near  an  unfrequented 
tract  of  timber  and  underbrush.  Here  it  was 
they  found  the  barrel  of  whislcy,  the  furnace 
and  distilling  containers,  the  coll  and  coD" 
densing  apparatus.  No  papers  were  seized: 
no  private  trunks  or  boxes  were  opened;  no 
clothing  or  other  private  property  was  dis- 
turbed, carried  away,  or  destroyed,  as  in 
the  Hess  Case,  supra.  The  principles  an- 
nounced in  the  Hess  Case  will  not  bo  made  to 
ai^ly  to  conditions  like  this.  We  think  tbere 
was  primary  eviience  that  the  officers  were 
armed  with  a  search  warrant;  and  the  intro- 
duction of  the  bottle  of  whisky  and  the  cop- 
per stewing  vessel  found  at  the  house,  sim- 
ilar to  those  found'  elsewhere,  was  proper,  as 
tending  to  show  that  defendant  Smith  was 
manufacturing  whisky. 

.  The  instructions  seem  to  fairly  cover  the 
issues  in  the  case,  and  in  all  other  respects, 
so  far  as  the  record  shows,  defendant  Smitli 
was  accorded  a  fair  trial,  and  as  to  him  the 
Judgment  of  the  trial  court  is  affirmed. 

[2]  As  to  the  defendant  Spence,  the  evi- 
dence before  quoted  is  very  meager,  amount- 
ing at  most  to  a  mere  suspicion  that  he  aided 
Smith  in  the  making  of  the  whisky.  This 
was  a  hidden  still,  located  some  distance 
from  the  house,  and  Spence  may  not  have 
known  of  its  existence,  or,  if  he  did  know, 
may  have  had  no  part  in  its  operation.  The 
motion  for  a  directed  verdict  as  to  Spence 
should  have  been  sustained,  and  the  judg- 
ment as  to  tkim  is  reversed,  and  the  cause 
remanded. 

DOTL.E,  P.  J.,  and  MATSON,  J.,  concur. 


ALTIZER  V.  STATE.    (No.  A-3784.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  15,  1922.) 

(SyUabut  by  the  Court.) 

1.  Arrest  «=>63(2),  6a— Statute  for  arrest 
without  warrant  held  applicable  to  all  civil 
poace  officers;  officer  arrestiag  without  war- 
rant must  first  Inform  person  to  be  arrested 
of  his  authority. 

For  discussion  of  the  rights  and  duties  of 
peace  officers  in  making  an  arrest  without  a 
warrant  see  body  of  opinion. 

2.  Assault  and  battery  <8=392— Evidenoe  held 
Insufficient  to  support  oonvictlon. 

Evidence  examined,  and  held  insuffident  to 
support  the  verdict  as  the  uncontradicted  and 
apparently  credible  evidence  discloses  that  de- 
fendant acted  in  defense  of  himself  and  domi- 
cile. 

•    Appeal    from    District    Court,    Pittaburg 
County;    Harve  L.  Melton,  Jad^ 
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LeoUs  AUIzer  was  convicted  of  assault 
with  a  dangerous  weapon  with  Intent  to  do 
bodily  harm,  and  he  appeals.    RcTerscd. 

A.  O.  Sewell,  of  McAlester,  for  plaintiff  In 
error. 

The  Attorney  General  and  EL  U  Fulton, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Pittsburg  county,  wherein, 
on  the  13th  day  of  December,  1919,  plaintiff 
In  error,  Leotis  Altizer,  hereinafter  referred 
to  as  defendant,  was  convicted  of  the  crUne  of 
assault  with  a  dangerous  weapon  with  in- 
tent to  do  bodily  harm  after  trial  on  an  in- 
formation charging  defendant  with  having 
shot  one  George  McKee  with  Intent  to  kill 
him.  The  Jury  returned  a  verdict  of  guilty 
of  the  lower  degree  of  felonious  assault,  but 
could  not  agree  upon  the  punishment,  and 
the  court  thereafter  sentenced  the  defendant 
to  15  months'  imprisonment  in  the  state  pen- 
itentiary. 

The  shooting  occurred  in  the  town  of  Quln- 
ton  in  Pittsburg  county  about  8  o'clock  in 
the  morning  of  the  4th  day  of  April,  1917. 
Defendant  was  released  upon  bond,  and  the 
cause  was  continued  from  time  to  time  until 
June,  1919,  when  the  defendant  was  arrested 
and  placed  in  jail  on  another  offense.  The 
sheriff  made  the  defendant  a  trusty,  and  in 
July,  1919,  the  defendant  escaped,  and  was 
not  apprehended  again  until  October,  1919, 
when  he  was  found  at  his  former  place  of 
residence,  Qulnton,  and  returned  to  Jail  and 
there  incarcerated  until  his  trial  in  December 
following. 

Defendant  was  a  veterinary  surgeon  with 
an  office  in  the  upper  floor  of  a  two-story 
building  facing  west  on  a  public  street  in 
the  town  of  Quinton  Immediately  above  a 
millinery  store  in  said  town.  He  had  lived 
in  Qulnton  for  several  years,  had  never  been 
charged  with  any  crime,  either  felony  or  mis- 
demeanor, and,  so  far  as  this  record  shows, 
had  borne  a  good  reputation  as  a  law-abiding 
citizen  in  said  town. 

The  prosecuting  witness,  George  McKee, 
claimed  to  be  deputy  town  marshal  by  selec- 
tion of  the  town  council  without  any  commis- 
sion or  other  written  authority  evidencing 
his  appointment,  although  he  claims  to  have 
executed  an  official  bond  as  such  deputy  of- 
ficer. J.  R  Crow  was  the  town  marshal  of 
Qulnton  at  that  time.  Some  month  or  two 
before  this  shooting  McKee,  who  ran  a  livery 
stable  in  that  town,  and  the  defendant  had 
some  trouble,  and  McKee  had  ordered  the 
defendant  not  to  come  upon  his  premises.  A 
Ft.  Smith  &  Western  train  passed  through 
the  town  of  Quinton  going  east  between  the 
hours  of  10  and  11  at  night.  On  the  night 
before  this  shooting  the  defendant  had  gone 
down  to  the  depot,  and  when  the  east-bound 
train  came  in  he  walked  around  and  talked 
to  the  engineer,  who  was  at  that  time  oiling 
the  engine.    Defendant  says  Crow,  the  town 
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marshal,  and  McKee,  the  deputy,  came 
around  to  where  he  was  talking  to  the  engi- 
neer and  ordered  him  to  go  home,  and  de- 
fendant said  that  he  "would  not  go  until  he 
got  ready;  that  they  had  no  right  to  make 
him  go  home;  that  he  was  not  bothering 
anybody  and  was  only  talking  to  a  friend." 
McKee,  in  detailing  what  occurred  at  the  de- 
pot, says  that  he  saw  the  defendant  "walk 
around  on  the  far  side  of  the  train,  and  that 
he  and  Crow  went  around  there<  and  defend- 
ant was  talking  to  the  fireman  or  engineer." 
Crow  said  that  he  believed  defendant  was  get- 
ting a  little  whisky,  and  said,  "Let's  walk 
around  there ;"  that  they  then  walked  around 
within  sis  or  eight  feet  of  Altizer,  but  said 
nothing  to  him;  that  after  that  Altizer  got 
in  Jim  Haden's  car  and  went  back  towards 
town,  and  that  he  and  Crow  walked  around 
on  Main  street,  and  be  had  started  west  on 
Main  street  towards  his  livery  stable  and 
heard  two  shots  fired;  that  these  shots 
sounded  like  they  were  behind-  the  Hinton 
Building  which  was  across  the  street  from 
the  defendant's  office  and  was  In  the  direc- 
tion that  Crow  had  gone ;  witness,  although 
an  officer,  made  no  effort  to  investigate  this 
shooting;  that  the  next  morning  he  was  at 
his  livery  barn,  and  Fred  White  came  down 
there  and  told  him  that  Crow  bad  sent  for 
him;  White  said  that  Crow  and  Altizer 
were  "having  some  shooting  up  at  Altizer's 
office";  McKee  then  went  into  the  barn  of- 
fice and  got  his  shotgun  (which  was  loaded 
with  buckshot),  and  started  up  the  street  to 
Altizer's  office,  and  on  the  way  met  Tom  Nob- 
lin,  and  Noblln  told  him  Crow  was  needing 
him  up  there,  to  hurry  up:  they  then  walked 
together  to  the  comer  where  Hill's  store  Is, 
which  Is  across  the  street  fom  Altizer's  of- 
fice, when  some  one  behind  him  holloed, 
"Look  out,  George! "  that  he  then  looked  up 
towards  the  stairway  and  up  towards  Alti- 
zer's window  and  threw  his  gun  up  and 
pointed  it  in  that  direction ;  that  he  did  not 
see  anything,  but  immediately  was  shot  from 
the  upstairs  window,  and  thereupon  he  shot 
through  the  window;  that  some  of  the  shot 
coming  from  the  window  hit  him  in  the  left 
leg  above  the  knee,  In  the  left  wrist,  and  in 
the  muscle  of  the  left  arm  and  in  the  lower 
part  of  the  neck ;  that  they  were  No.  8  shot ; 
that  Tom  Noblln,  who  was  walking  a  little 
way  in  front  of  hira,  was  also  shot.  As  to 
the  first  shot  coming  from  the  window  of  Al- 
tizer's office,  the  witness  McKee  Is  corrobo- 
rated by  the  testimony  of  Tom  Noblln. 

Defendant  sa.vs  that  on  the  morning  after 
he  was  accosted  by  Crow  and  McKee  at  the 
depot  he  was  told  by  several  persons  that  he 
named  that  Crow  and  McKee  were  looking 
for  him  with  shotguns  and  said  they  were 
going  to  kill  him ;  that  he  immediately  went 
to  his  office  for  the  purpose  of  calling  up  the 
sheriff  at  McAlester  and  asking  him  to  come 
and  protect  him;  that  while  he  was  at  the 
telephone  trying  to  get  the  sheriff  he  heard 
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somebody  come  up  tbe  stairway,  knodt  on  the 
door  of  the  office  and  ask  If  he  was  there, 
and,  Immediately  upon  replying  that  he  was, 
a  shot  from  a  shotgun  was  fired  through  the 
front  door  of  the  office,  lodging  In  the  wall 
close  to  where  he  was  standing;  that  this 
sudden  attack  upon  him  In  his  office  and 
home  (the  evidence  showing  that  he  also  slept 
in  a  room  up  there)  greatly  frightened  and 
flustered  htm ;  that  he  was  not  apprised  of 
the  purpose -of  the  person  who  knocked  on 
his  door;  that  said  person  did  not  inform 
him  that  he  was  an  officer  or  that  he  desired 
to  arrest  him  for  any  offense,  and  that  he 
(mly  asked  If  he  was  In  there  and  Immediate- 
ly fired  at  him  through  the  wooden  door; 
that  after  the  sudden  attack  was  made  upon 
him  he  grabbed  a  shotgun  that  was  there  In 
his  office  and  shot  back  through  the  door  for 
the  purpose  of  frightening  the  person  away 
and  protecting  himself  and  his  premises; 
that  after  he  shot  bad:  through  the  door  be 
heard  tbe  person  go  back  down  stairs,  ancl 
he  immediately  went  out  in  the  hallway  and 
up  towards  the  front  part  of  the  building  In- 
to anoth»  office ;  that  in  a  few  moments  he 
returned  to  bis  office  and  was  walking  by  the 
front  window  thereof  with  his  shotgun  in 
his  hand  for  the  purpose  of  putting  It  back 
where  he  kept  it  when  two  shots  were  sud- 
denly fired  from  the  outside  through  the 
south  front  window  of  his  office;  that  the 
glass  from  the  window  fell  all  over  him  and 
he  thought  he  was  shot ;  that  he  Immediately 
dropped  down  between  the  two  windows  and 
fired  a  shot  in  the  general  direction  from 
which  these  two  shots  had  come;  that  he 
could  not  see  who  he  was  shooting  at,  but 
believed  it  was  an  attempt  on  the  part  of 
Crow  and  MicKee  to  assassinate  him.  It  was 
this  shot  fired  from  the  front  window  that 
struck  both  Nohlin  and  McKee,  and  It  was  on 
this  evidence  that  tbe  defendant  was  con- 
victed. After  the  defendant  had  fired  tbe 
shot  out  of  his  vrtndow  and  while  he  was 
still  in  his  office,  and  without  any  evidence 
to  show  that  there  was  any  attempt  being 
made  to  arrest  him  for  any  offense  whatever, 
he  was  bombarded  from  all  directions  and 
all  sides,  from  30  to  52  shots  having  been 
fired  up  through  tbe  floor  into  his  office.  But 
defendant  escaped  Injury  by  retiring  into  an- 
other part  of  the  bulldins.  Some  three  hours 
afterwards  the  sheriff  of  tbe  county  arrived 
upon  the  scene,  and  the  defendant  came  out 
of  his  office  upon  being  told  that  tbe  sheriff 
was  there,  and  be  was  then  arrested  for 
shooting  tbe  prosecuting  witness  with  intent 
to  kill  him.  No  charge  was  ever  lodged 
against  him  for  having  shot  the  two  shots 
the  night  before,  nor  is  there  any  evidence 
that  Crow  had  any  warrant  of  arrest  or  was 
attempting  to  arrest  the  defendant  with- 
out a  warrant  for  tliat  shooting  or  any  other 
crime  when  he  went  up  to  the  defendant's  of- 
fice on  the  morning  of  tbe  shooting  armed 
with  a  Bhotgim.   The  evidence  is  undisputed. 


however,  that  Crow  left  the  town  of  Qulnton 
about  two  or  three  weeks  after  this  shooting 
without  resigning  as  city  marshal  and  has 
never  returned  to  tliat  community  since. 

While  it  is  to  be  regretted  that  an  Inno- 
cent person  was  shot  in  this  mei£e  by  the 
same  load  that  hit  the  prosecuting  witness 
McKee,  we  think  it  would  be  a  travesty  up- 
on justice  amounting  to  an  abridgment  of 
the  natural  rights  of  a  person  to  defend  him- 
self and  his  domicile  to  let  this  conviction 
stand.  That  Crow  first  assaulted  the  de- 
fendant by  shooting  through  tbe  door  of  his 
domicile  is  not  disputed.  That  the  prosecut- 
ing witness  McKee  armed  himself  with  a 
shotgim  loaded  with  buckshot  and  went  to 
tbe  scene  of  the  trouble,  on  being  told  that 
Crow  and  tbe  defendant  were  "in  a  shooting 
scrape,"  without  ascertaining  whether  Crow 
was  attempting  to  arrest  the  defendant,  or 
without  making  any  further  investigation  of 
the  controversy.  Is  admitted.  While  Crow 
and  the  prosecuting  witness  were  officers, 
even  If  they  were  attempting  to  make  an  ar- 
rest in  this  case,  which  fact  clearly  does  not 
appear  from  any  testimony  in  the  record, 
they  were  acting  beyond  the  scope  of  their 
authority  conferred  by  law  as  held  in  sev- 
eral recent  opinions  of  this  court.  Ex  parte 
Finney,  205  Pac.  197,  not  yet  officially  report- 
ed :  Pnmplin  v.  State,  205  Pac  521.  not  yet 
officially  reported.  And  see,  also,  Sharp  t.U. 
S.,  6  Okl.  Cr.  350,  118  Pac.  675. 

[1]  It  is  not  the  purpose  or  intention  of 
this  court  to  restrict  or  Impede  peace  officers 
who  make  arrests  or  attempt  to  make  ar- 
rests legally.  The  statute  In  plain  and  un- 
mistakable terms  provides  tbe  circumstances 
under  which  offlrers  can  legally  make  arrests 
without  a  warrant  This  statute  is  applica- 
ble to  all  civil  peace  officers,  whether  acting 
under  state,  county,  or  municipal  authority. 
It  provides  (section  5654,  Rev.  Laws  1910): 

"A  peace  officer  may,  without  a  warrant, 
arrest  a  person: 

"First.  For  a  public  offense,  committed  or 
attempted  in  his  presence. 

"Second.  When  the  person  arrested  has 
committed  a  felony,  although  not  in  his  pres- 
ence. 

"Third.  When  a  felony  has  in  fact  been  com- 
mitted, and  he  has  reasonable  cause  for  be- 
lieving the  person  arrested  to  have  commit- 
ted it. 

"Fourth.  On  a  charge,  made  upon  reasonable 
cause,  of  tbe  commission  of  a  felony  by  the 
party  arrested." 

Section  6657,  Id.,  also  provides: 

"When  arresting  a  person  withoat  a  warrant, 
the  officer  must  Inform  him  of  his  authority 
and  the  cause  of  the  arrest,  except  when  he  is 
in  actual  commission  of  a  public  offense,  or 
is  panned  immediately  after  an  escape." 

From  the  foregoing  provisions  it  Is  seen 
that  tbe  first  duty  of  an  officer  in  attempting 
to  make  an  arrest  without  a  warrant  (where 
the  arrested  p^rty  is  not  taken  in  the  actual 
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commissloii  of  the  off  oue  or  baa  escaped  and 
Is  Immiediately  porsned)  la  to  Inform  the  per- 
son to  be  arrested  of  bis  authority  in  so  act- 
ing and  tbe  cause  for  so  acting.  If  this  sim- 
ple provision  of  the  statute  were  more  close- 
ly observed  by  arresting  officers  (as  It  should 
be),  we  are  convinced  there  would  be  much 
less  trouble  in  making  arrests  without  a  war- 
rant The  American  people  are  very  jealous 
of  their  fundamental  right  to  personal  liber- 
ty. They  have  ingrafted  In  every  document 
of  organic  law,  from  the  Incepticm  of  this 
government  to  tbe  present  day,  provisions 
against  unreasonable  searches  and  seizures, 
and  when  peace  officers,  in  plain  violation  of 
these  fundamental  rights,  assume  authority 
in  making  arrests,  not  given  by  statute,  their 
actions  and  conduct  will  receive  cdose  scru- 
tiny by  the  courts  and  condemnation  when 
deserved.  The  fact  that  they  are  peace  offi- 
cers, sworn  to  support  and  enforce  tbe  law, 
should  caution  them  to  be  more  careful  in  its 
observance.  Eiither  wanton  disobedience  of 
onr  laws  or  lack  of  observance  of  them  by 
petty  peace  officers  Is  ofttimes  a  moving 
cause  for  willful  disrespect  for  the  law  by 
unthinking  i>er8ons,  and  leads  to  anardiy, 
mob  violence,  and  a  rdgn  of  terror  in  such 
commnnitles. 

On  the  other  hand,  it  is  the  plain  duty  of 
the  judiciary  to  support  and  protect  those 
peace  officers  who  act  within  their  authority 
In  making  arrests  and  otherwise  attempting 
to  enforce  the  penal  statutes  of  this  state. 
In  no  other  way  may  the  peace  and  dignity 
of  the  state  be  maintained  and  the  judg- 
ments of  iti  courts  enforced.  This  court  ful- 
ly realizes  the  importance  of  lawful  law  en- 
forcement and  is  ever  ready  to  extend  its 
protecMng  arm  thereto,  but  illegal  arrests  or   t^e  electrocuUon,  under  Laws  1913,  c.  113,  pro 


vlcted  dearly  snpp()rt  his  theory  that  there 
was  no  good-faith  ^ort  on  tbe  part  of  these 
officers  to  arrest  him  for  a  crime,  but  that 
the  conduct  of  Grow  was  malicious  and  the 
result  of  animosity  held  against  him,  and 
that  tbe  Terdict  was  more  the  result  of  prej- 
udice and  passion  on  the  part  of  the  jury, 
created  largely  because  an  innocent  man  was 
injured  and  also  because  the  evidence  dis- 
closed that  the  defendant  had  escaped  from 
jalL  We  are  of  opinion  that  there  is  merit 
in  these  contritions;  ttiat  this  judgment 
should  not  be  permitted  to  stand  upon  this 
evldenoe;  that,  as  heretofore  stated,  it  would . 
be  a  traves<7  upon  justice  and  an  abridg- 
ment of  the  fundamental  rigbt  of  a  person  to 
defend  himself  against  an  unlawful  attack 
upon  his  person  and  domicile. 

For  reasons  stated,  tbe  judgment .  Is  re- 
versed. 

DOYLE,  P,  J.,  and  BESSBT,' J,  concur. 


In  ra  OPINION  OF  THE  JUDGES. 
(No.  A-4284.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  19,  1922.) 

(Byllalmt  bv  Editorial  Btaff.) 

Ciimlaal    law   ^91219— Jndgment   appointing 

day  for  eieotrooutlon  las*  than  60  days  from 

readltlon  of  Jadomeat  held  void  aa  to  data. 

Judgment    aentencing   defendant   convicted 

of  murder  to  be  electrocuted  on  specified  date 

less  than  60  days  after  judgment  held  void  as 

to  the  portion  thereof  appointing  tlie  day  for 


attempted  arrests  cannot  be  sanctioned  or 
even  tolerated  merely  under  the  cover  of  a 
I)eace  officer's  comralsslpn. 

The  fact  that  the  defendant  was  not  placed 
upon  trial  for  more  than  2^  years  after  bis 
arrest  is  significant.  In  tbe  Interim  between 
the  time  of  his  arrest  and  trial  some  of  his 
witnesses  had  died,  others  had  left  the  com- 
munity, and  others  had  enlisted  in  the  army. 
Defendant  says  that  be  was  led  to  believe 
that  be  would  never  be  prosecuted  for  this 
alleged  ofTense,  and,  had  it  not  been  for  bis 
betrayal  of  trust  In  escaping  from  the  custo- 
dy of  the  sheriff  after  his  arrest  on  another 
offense,  we  seriously  doubt  if  this  charge 
would  ever  have  been  pushed  to  trial 


viding  that  tbe  day  on  which  defendant  is  to 
be  electrocuted  shall  be  not  less  than  60  nor 
more  than  90  days  from  the  Judgment. 

Bequest  by  J.  B.  Robertson,  Governor  of 
the  State  of  Oklahoma,  for  an  opinion  in  the 
matter  of  the  conviction  for  murder  of  Lee 
Peters,  who  was  sentenced  to  death  by  elec- 
trocution.    Opinion  rendered. 

Sir:  In  response  to  your  official  conununi- 
catlon  of  March  28,  1922,  addressed  to  tbii! 
court,  asking  for  an  opinion,  as  provided 
in  section  59C9,  B.  L.  1910,  in  the  matter  of 
the  conviction  of  Lee  Peters  of  the  crime  of 
murder  in  the  district  court  of  Creek  county, 
Okl.,  and  who  was  on  the  24th  day  of  Feb- 
ruary,  1922,  sentenced  to  death  by  electro- 


[C]  Defendant  contends  that  the  verdict  is    pu^on  ^^  t^e  21st  day  of  April,  1922,  within 


not  supported  by  sufficient  evidence,  that  the 
uncontradicted  evidence  shows  that  he  was 
assaulted  In  his  domicile  unlawfully,  and 
that  all  he  did  was  done  In  his  apparent  nec- 
essary defense  of  himself  and  his  domicile. 
We  are  of  opinion  that  the  events  happening 
t>otta  prior  and  subsequent  to  the  particular 


the  state  penitentiary  at  McAlester,  Okl.,  as 
by  law  provided,  we  hereby  respectfully  sub- 
mit the  following  opinion  of  the  Judges: 

BE^SSEY,  J.  It  appears  from  the  tran- 
script of  the  record  submitted  to  us  by  you 
that  Lee  Peters  was  prosecuted  in  the  dls- 


shooting  for  which  the  defenda&t  was  con-  i  trict  court  of  Creek  coimty  upon  an  informa- 
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Hon  charging  him  with  the  murder  of  J.  A. 
Anderson  in  said  county  on  the  18th  day  of 
August,  1920,  by  shooting  said  Anderson  with 
a  shot  gun,  killing  him  instantly. 

The  information  In  this  case  was  originally 
filed  in  the  district  court  of  Creek  county  on 
the  27th  day  of  August,  1920.  On  the  15th 
of  August,  1921,  an  order  was  made  trans- 
ferring the  cause  to  the  superior  court  of 
said  county,  where  the  cause  was  tried  and 
a  verdict  rendered,  September  8, 1921,  finding 
the  defendant,  Lee  Peters,  guilty  of  man- 
slaughter in  the  first  degree  and  fixing  his 
•punishment  at  10  years'  imprisonment  at 
hard  labor  in  the  state  penitentiary.  A  mo- 
tion for  a. new  trial  was  filed  and  sustained 
by  the  court  on  September  27,  1921,  a  new 
trial  was  ordered,  and  the  defendant  was 
remanded  Into  the  custody  of  the  sheriff  of 
Creek  county  without  bail. 

On  December  17,  1921,  the  cause  was  again 
ordered  transferred  to  the  district  court  of 
Creek  countr,  where  a  second  trial  was  had, 
resulting  In  a  verdict  for  murder  February 
3,  1922.  In  due  course  the  court,  on  Feb- 
ruary  24,  1922,  rendered  Judgment  on  the 
verdict,  in  which  the  defendant  was  sent- 
enced to  the  state  penitentiary  at  McAlester, 
there  to  suffer  death  by  electrocution  on 
April  21,  1922. 

It  will  be  seen  from  the  foregoing  that 
56  days  Intervened  between  the  day  of  ren- 
dition of  Judgment  and  the  day  fixed  for 
infilcting  death  by  electrocution.  The  stat- 
utes of  this  state  (chapter  113,  Sess.  Laws 
1913)  provide  tliat  the  trial  court  shall  ap- 
point a  day  upon  which  su(ai  punishment 
shall  be  executed,  which  must  be  not  less 
than  60  nor  more  than  90  days  from  the  date 
of  the  rendition  of  such  judgment.  It  was  held 
by  this  court  In  the  case  of  Noel  v.  State, 
188  Pac.  688,  that,  where  the  time  appointed 
for  executing  the  death  penalty  is  less  than 
60  days,  that  portion  of  the  Judgment  Is 
void.  A  part  of  the  Judgment  rendered  Is  as 
follows : 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  this  judgment  be  executed  in 
triplicate,  and  that  the  same  be  duly  attested 
in  triplicate  by  the  clerk  under  the  seal  of  the 
court,  and  that  one  triplicate  copy  thereof  be 
filed  in  the  ofSce  of  the  clerk  of  this  court; 
that  two  triplicate  copies  thereof  be  by  the 
clerk  of  this  court  immediately  delivered  to 
the  sheriff  aforesaid,  one  of  said  triplicate  cop- 
ies to  accompany  the  body  of  the  said  defendant 
to  the  said  penitentiary  and  to  be  there  left, 
and  to  be  the  warrant  and  authority  to  the 
warden  of  the  state  penitentiary  aforesaid  for 
the  imprisonment  and  the  putting  to  death  of 
said  defendant,  Lee  Peters,  and  the  other  trip- 
licate copy  to  be  the  warrant  and  authority  of 
said  sheriff  for  the  transportation  and  impris- 
onment of  said  defendant,  as  hereinbefore  pro- 
vided, said  last-named  copy  to  be  returned  to 
said  clerk  of  this  court  with  the  proceedings 
sf   said   sheriff  thereunder  indorsed   thereon." 


That  portion  of  the  judgment  and  sentence 
of  the  court  appointing  the  21st  day  of  April, 
1922,  as  the  day  of  executing  the  death  pen- 
alty is  void,  for  the  reason  that  It  is  In  di- 
rect violation  of  the  statute  above  referred 
to,  and  the  triplicate  copy  as  delivered  to  the 
warden  of  the  penitentiary  to  operate  as  a 
death  warrant,  authorizing  said  warden  to 
execute  the  death  penalty  on  April  21,  1922, 
Is  void,  and  constitutes  no  legal  authority 
to  enforce  the  death  sentence. 

Except  as  above  stated,  a  careful  exami- 
nation of  the  entire  record  discloses  that  all 
the  formalities  of  law  essential  to  the  ren- 
dition of  a  judgment  involving  the  taking  of 
human  life  were  observed,  in  the  manner  and 
form  provided  by  the  laws  of  this  state,  and 
that,  except  as  stated,  the  defendant  through- 
out the  trial  was  deprived  of  no  statutory  or 
constitutional  right. 

Seven  witnesses  testified  on  behalf  of  the 
state,  and  their  testimony  was  amply  sufll- 
clent  to  support  the  verdict  rendered.  The 
testimony  on  the  part  of  the  state,  however. 
Indicates  that  there  was,  or  might  have 
been,  some  provocation  on  the  part  of  the 
deceased  calculated  to  bring  about  the  diffi- 
culty, and  that  possibly  the  deceased.  In  the 
first  instance,  was  the  aggressor.  For  this 
reason  we  think  It  not  Improper  to  suggest 
that  this  Is  a  case  that  might  appeal  to  the 
conscience  of  the  chief  executive  officer  of 
the  state  as  a  proper  case  for  the  extending 
of  executive  clemency  to  the  extent  at  least 
of  modifying  the  sentence  to  life  imprison- 
ment. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


(Ill  Kan.  isa 

FARMERS'  STATE  BANK  OF  KINGMAN  V. 
PICKERING  et  Ux.    (No.  23901.) 

(Supreme   Court  of  Kansas.    April  8,   1922.) 

(SylUiliu  hy  th«  Court.) 

1.  Homestead  <S=3 107— Findings  that  bank  fur- 
BJshed  money  evidenced  by  notes  to  purchase 
land  under  agreement  for  security  held  sus- 
tained by  evlitence. 

The  findings  of  fact  to  the  effect  that  the 
plaintiff  bank  furnished  the  money  evidenced 
by  the  notes  sued  on  to  purchase  the  laud  in 
question,  under  an  agreement  that  it  Would  be 
secured  therefor,  and  that  the  amounts  furnish- 
ed amounted  to  one  transaction,  are  held  to  be 
sustamed  by  the  evidence. 

2.  Homestead  i3=396— Not  exempt  from  ule  to 
pay  purchase  money  borrowed. 

Under  section  9,  art.  15,  of  the  Constitu- 
tion, if  the  money  was  lent  and  used  for  the 
purpose  of  purchasing  the  land  in  question,  and 
thereafter  occupied  as  a  homestead,  it  would 
not  be  exempt  from  sale  for  the  payment  of 
such  debt. 
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Appieal  from  District  Court,  Harvey 
Gonnty. 

Action  by  the  Farmers'  State  Bank  of 
Kingman  against  Joe  Pickering  and  wife. 
Judgment  for  plaintiff,  and  tlie  defendants 
appeal.    AfiBrmed. 

Taylor  &  Conuaughton,  of  Hutcblnson,  and 
Branlne  &  Branine,  of  Newton,  for  appel- 
labts. 

Chae.  G.  Oalkln,  of  Kingman,  and  Amidon, 
Bnckland,  Hart  &  Porter,  of  Wichita,  for 
appellee. 

WEST,  J.  The  plaintiff  sued  the  defend- 
ant Joe  Pickering  on  two  notes,  one  for 
98,700  and  the  other  for  $580.87.  There- 
after, Pickering  filed  a  voluntary  petition  in 
bankruptcy,  and  the  plaintiff  filed  an  amend- 
ed petition  making  Mrs.  Pickering  a  party 
defendant,  alleging  that  the  money  for  which 
the  notes  were  given  was  lent  to  the  defend- 
ants upon  an  agreement  to  mortgage  the 
land  involved  herein,  and  further  averring 
an  agreement  with  the  defendants  that,  if 
the  plaintiff  would  furnish  them  with  the 
necessary  funds  to  purchase  this  land,  they 
would,  as  soon  as  they  acquired  title,  make 
a  mortgage  to  secure  the  money;  and  pray- 
ed for  a  decree  adjudging  the  money  due 
as  an  obligation  contracted  in  payment  for 
the  purchase  price  of  the  land. 

The  court  gave  the  plaintiff  judgment' for 
$9,700  and  interest,  and  found  as  a  conclu- 
sion of  law  that  the  indebtedness  was  con- 
tracted for  the  real  estate  in  question  and 
that  such  real  estate  was  not  exempt  from 
sale  under  execution  for  the  payment  of 
such  obligation. 

Sixteen  findings  of  fact  were  also  made  by 
the  court,  and  the  defendants  claim  that 
Noe.  3,  6,  .6,  9,  and  15  were  erroneously  made, 
and  say: 

"This  is  the  only  question  in  this  case.  These 
findings  all  taken  together  really  mean:  'That 
the  indebtedness  sued  upon  In  this  action  was 
for  money  loaned  by  the  bank  to  the  defendant 
Joe  Pickering'under  an  agreement  that  it  should 
be  used  for  the  purchase  of  the  land  in  ques- 
tion.' " 

[1]  It  is  argued  that  these  findings  are 
practically  conclusions  of  law  and  are  not 
supported  by  the  evidence.  These  five  find- 
ings were  to  the  effect  that,  before  the  pur- 
chase of  the  land,  the  defendant  Joe  Picker- 
ing conferred  with  Callahan,  the  president 
of  the  bank,  about  the  purchase  of  certain 
other  land  in  the  same  vicinity,  and  they 
went  together  to  look  over  such  land,  and 
afterwards  Callahan  told  Pickering  that  in 
case  he  bought  land  In  that  vicinity  he  could 
have  such  funds  as  he  might  ueed  In  addi- 
tion to  what  he  had;  that  immediately  aft- 
erwards Pickering  contracted  for  this  land 
and  advised  the  bank  of  the  purchase  and 
its  terms:  "And  It  was  agreed  between  said 
defendant    Joe    Pickering    and    the    bank, 


through  its  president,  J.  E.  Callahan,  that 
said  bank  would  loan  the  said  defendant 
such  money  as  he  might  need  to  complete  the 
purchase  of  the  said  real  estate."  Further, 
that  on  May  19,  1919,  he  advised  the  bank 
that  he  bad  issued  a  dieck  for  $6,000  to  cov- 
er the  amount  due  on  approval  and  that  h« 
would  need  $3,600  which  the  bank  agreed  t« 
lend  him  to  meet  the  payment  on  the  real 
estate,  and  for  which  Pickering  gave  his  note. 
That  on  August  2, 1919,  be  adVised  the  bank 
that  he  expected  to  close  the  deal  in  a  fevt 
days  and  needed  more  money,  the  balance 
due  being  $14,000,  and  that  he  needed  $4,500 
to  make  the  final  payment,  "which  amount 
the  bank  loaned  him  for  the  purpose,"  and 
on  August  5  he  gave  his  check  for  $14,000  aB 
final  payment  on  the  land.  That  the  $3,500 
item  of  May  19,  and  the  $4,500  one  of  August 
2,  were  borrowed  on  agreement  between  Pick- 
ering and  the  plaintiff  and  was  lent  by  the 
bank  to  pay  the  purchase  price  of  the  real 
estate  involved  In  this  case,  and  was  so  used. 
"And  the  use  of  said  money  in  making  pay- 
ments for  said  real  estate  were  all  parts  and 
portions  of  one  single  and  entire  transac- 
tion." 

We  think  these  findings  are  findings  of 
fact  rather  than  conclusions  of  law,  and  a 
careful  examination  of  the  abstract  and 
counter  abstract  furnishes  fair  support  for 
each  of  them.'  It  appears  that  Pickering  had 
done  business  with  the  bank  for  a  long  while, 
sometimes  borrowing  large  sums  and  often 
overdrawing,  and  that  a  practice  had  grown 
up  that,  when  he  was  away  from  home  and 
needed  money,  some  one  in  the  bauk  would 
advance  the  money  and  sign  his  name  to  a 
note,  and  when  he  came  in  such  notes  would 
be  put  into  a  new  one  properly  signed  by 
himself.  It  is  clear  from  the  evidence  that 
he  talked  with  the  officers  of  the  bank  about 
the  purchase  of  this  land  aud  told  them  of 
his  contract  and  that  he  needed  more  money 
than  he  had,  and  that  a  loan  of  some  $10,000 
was  secured  from  a  loan  company  and  placed 
to  his  credit  in  the  bank. 

The  vice  president  testified  that  on  Au- 
gust 2,  when  the  $10,000  was  placed  to  his 
credit,  Pickering's  balance '  was  $14,487.63, 
and  the  $14,000  check  was  given  to  pay  the 
remainder  of  the  purchase  price  on  the 
land — 

"A.  He  told  me  about  buying  and  selling  this 
land.  *  *  *  A.  He  said  he  would  buy  an- 
other piece  of  land  if  we  boys  wotdd  help  him; 
that  is,  he  couldn't  do  it  alone.  *  *  *  Q. 
How  often  did  be  talk  to  you  about  financing 
this  deal  for  the  purchase  of  this  real  estate? 
A.  Very  frequently." 

"Had  several  conversation  with  Rckering  in 
reference  to  the  buying  of  this  land  and  the 
bank  loaned  him  the  money.  •  •  »  Proba- 
bly discussed  it  a  half  dozen  times.  •  •  • 
The  reason  no  mortgage  was  ever  taken  was 
that  Pickering  deferred  doing  so  from  time  to 
time,  stating  that  he  expected  to  sell  the  land 
and  pay  up." 
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Mr.  Callaban,  president  of  the  bank,  testi- 
fied that  Pickering  wanted  to  know  what  he 
thought  about  buying  the  farm  thei«,  and 
If  the  bank  wonid  lend  him  some  money — 

"I  told  blm  that  the  land  was  going  to  coat 
him  a  good  bit  of  money,  and  the  only  way  we 
could  nandle  it  was  to  get  a  real  estate  loan 
through  for  as  much  as  he  could  get  from  some 
mortgage  company  and  we  would  loan  him  the 
balance  from  the  bank.  •  •  •  A.  He  said  we 
could  hold  the  deed  or  a  mortgage  or  fix  It  np 
any  way  we  wanted  to.  He  said  he  couldn't 
bay  the  land  without  our  help,  which  was  true. 

*  *  •  A.  Well,  he  said  it  was  going  to 
cost  around  $20,000,  somewhere  along  there. 

•  •  •  A.  Well,  he  said  he  didn't  have  only 
about  $4,000,  and  he  wanted  to  know  If  there 
was  any  way  he  could  fix  it  up  if  he  made  the 
deal.  *  *  *  A.  I  told  him  to  go  ahead  and 
make  the  deal  and  I  would  get  him  a  real  estate 
loan  for  all  I  could  and  I  would  take  care  of  the 
balance  at  the  bank  for  him.  *  •  •  A.  Well, 
I  told  him  we  could  fix  it  up  with  a  mortgage  or 
fix  it  up  some  way  later  on;  to  go  ahead  and 
make  the  note  or  have  the  boys  make  the  note 
at  the  bank  for  what  he  needed  to  finish  up  his 
deal,  and  we  would  fix  np  the  mortgage  lat- 
er on." 

He  further  stated  that  the  mortgage  for 
$10,000  was  signed  up  at  the  bank,  and  it 
was  agreed  that — 

Pickering  "  'could  pat  up  his  notes  at  the 
bank,  what  he  needed  to  dean'  it  up  and  we 
would  fix  it  up  later  on,'  and  not  take  a  mort- 
gage just  then,  as  Pickering  said  he  might  sell 
it  in  a  few  dayi." 

It  is  impossible  to  read  the  record  without 
coming  to  the  conclusion  that  the  bank  fur- 
nished the  money  to  buy  this  land  and  that 
Pickering  could  not  have  bought  it  without 
the  assistance  of  the  bank.  The  controversy 
arises  now  over  the  claim  of  the  Pickerings 
that  the  land  constitutes  their  homestead 
which  cannot  be  reached  by  the  bank  for  the 
collection  of  Its  debts.  The  record,  however, 
is  convincing  that  the  findings  of  fact  com- 
plained of  were  fairly  supported  by  the  evi- 
dence. 

[2]  It  is  contended  that  there  must  have 
been  such  an  agreement  between  all  the  par- 
ties as  could  subrogate  the  bank  to  the  rights 
of  Klaer,  from  whom  the  land  was  pur- 
chased. But  the  case  turns,  not  on  a  ques- 
tion of  law  or  subrogation,  but  on  the  ques- 
tion whether  the  money  was  lent  by  the  bank 
to  bny  the  land,  and  used  for  such  purpose. 
If  80,  then  the  lender  is  entitled  to  a  Judg- 
ment, and  in  such  judgment  he  may  attach 
the  land  because  under  the  Constitution  it  is 
not  exempt  from  sale  "for  the  payment  of 
obligations  contracted  for  the  purchase  of 
said  premises."  Artide  16,  i  9;  Andrews  ▼. 
Alcorn,  13  Kan.  351;  Nichols  v.  Overacker, 
16  Kan.  64;  Greeno  v.  Barnard,  18  Kan. 
618 ;  Tyler  ▼.  Johnson,  47  Kan.  410,  28  Pac. 
198;    King  v.  Wilson,  96  Kan.  390,  394,  148 


Pac.  762 ;  Thompson  on  Homesteads  and  Ex- 
emptions, §1  339-342;  Smyth  ou  Home- 
steads and  Bzemptions,  {  223;  and  Waples 
on  Homesteads  and  Exemptions,  330,  {  1- 

"Money  borrowed  of  a  third  person  by  the 
vendee  of  a  homestead,  and  paid  to  the  vendor, 
is  purchase  money  for  which  the  purchaseKl 
property  Ib  liable  to  such  third  person,  under 
the  broad  applications  of  the  term  purchase 
money  in  many  of  the  homestead  states."  Wa- 
ples on  Homesteads  and  Exemptions,  337,  |  8. 

The  judgment  is  affirmed. 
All  the  Justices  concurring. 


(Ul  Kan.  60) 

BRAY  V.  ST.  LOUIS,  SAN  FRANCISCO  RY. 
CO.     (No.  23608.) 

(Supreme  Court  of  Kansas.     April  8,  1822.) 

(SvUabus  Iv  the  Court.) 

1.  Railroads  €=s485(6)— Instruction  on  ataad- 
ard  of  duty  la  equipment  to  prevent  Are  held 
incorreot. 

In  an  action  for  damages  for  loss  of  prop- 
erty destroyed  by  fire  set  by  one  of  the*  de- 
fendant's engines,  the  following  instruction 
\^a8  requested  by  the  defendant,  and  refused  by 
the  court: 

"You  are  instructed  that,  in  equipping  its 
engine  for  the  prevention  of  fire,  defendant  was 
not  required  necessarily  to  adopt  any  particu- 
lar appliances  or  the  latest  appliances  or  the 
best  appliances  for  that  purpose,  but  was  only 
required  to  adopt  appliances  of  standard  or 
approved  pattern  or  construction  for  the  pre- 
vention of  the  escape  of  fire  from  said  engine, 
and  to  use  ordinary  care  in  maintaining  and  op- 
erating it." 

JB'el^  the  instruction  was  properly  refused, 
because  the  rule  which  it  embodied  would  per- 
mit railroad  companies  to  establish  their  own 
standard  of  duty  in  equipment,  and  would  Ibnit 
duty  to  use  ordinary  care  to  maintenance  and 
operation  only. 

2.  Appeal  and  error  «=>975— Trial  «=s>3l2(t)— 
The  district  court  has  large  disoretion  In 
glying  additional  Instructions  after  the  Jury 
has  retired. 

The  district  court  has  a  large  discretion  in 
the  matter  of  giving  additional  instructions  aft- 
er the  jury  has  retired  for  deliberation;  a  judi- 
cious exercise  of  the  discretion  tends  to  sure 
and  efficacious  administration  of  justice;  and 
only  in  the  event  of  abuse,  resulting  in  prej- 
udice, will  an  exerdse  of  the  discretion  be 
ground  of  reversaL 

3.  Paragraph  of  syllabas  In  former  oasa  over- 
ruled. 

The  third  paragraph  of  the  syllabns  in  the 
case  of  Foster  v.  Turner,  81  Kan.  58,  1  Pac 
145,  is  overruled. 

4.  Trial  «s»3i2(2)— WHhdrawlag  iaatrnetleas 
and  giving  othara  after  jury  had  retired  held 
not  error. 

The  proceedings  examined,  and  held,  the 
court  did  not  err  in  withdrawing  two  instrue- 


^EsFor  otlinr  easM  ■••  same  topic  and  KEY-NUlf  BBK  In  all  Key-Numbered  Digests  and  Indazaa 


Digitized  by 


Google 


Kan.) 


BRAT  T.  ST.  LOUIS,  SAK  FKANGISCX)  BT.  CO. 
(MS  P.) 


U13 


tiona  and  reading  to  the  jury  anbstitntea  for 
them,  after  the  case  had  been  sobmitted  to  the 
jiUT  and  it  had  deliberated  for  several  honra. 

5.  Trial  «s>244(4),  253(8)— la  an  aetloK  for 
bnralao  proparty  aa  iMtmeMon  held  not  to 
llmK  Jury  to  oootlderatlon  of  dafendant'a  aw- 
idanca  only;  Inatrvotloas  oa  proximate  oanse 
hold  properly  modified. 
Instructiona   to   the   Jury  considered,  and 

held  to  be  free  from  faolta  attributed  to  them. 

9.  Railroads  «a»48ft— Spaelal  fladlnga  held  coa- 
slstoat. 

Special  findings  of  the  jury  considered,  and 
keld  to  be  consistent  with  each  other. 

7.  Railroads  «=3482(4)— Verdict  snstalned. 

The    special   findings   and   general   verdict 
were  sustained  by  sufficient  evidence. 

Appeal  firom  Dlatrict  Oourt,  Cherokee 
CSonnty. 

Action  by  C.  BL  Bray  fgalnst  the  St 
louiB,  San  Frandaco  Bailway  Company. 
Verdict  and  Judgment  for  the  plaintiff,  and 
tlte  defoidant  appeals.    Affirmed. 

W.  V.  Bvans,  of  St.  Louis,  Mo.,  and  Ver- 
milion, Bvans,  Carey  &  UHeston,  of  Wichita, 
for  appellant. 

E.  B.  Morgan,  of  Oalena,  and  V.  J.  Bower- 
sock,  of  Baxter  Springs,  for  appellee. 

BTTBCH,  J.  The  action  was  one  for  dam- 
ages for  1088  of  property  burned  by  fire  set 
out  by  one  of  the  defendant's  engines.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

The  engine  was  drawing  a  train  of  freight 
cars,  and  was  laboring  on  an  upgrade.  A 
high  wind  was  blowing,  and  fire  was  carried 
to  the  plaintiff's  bam,  a  distance,  measured 
on  the  course  of  the  wind,  of  from  500  to  TOO 
feet  The  negligence  charged  was  failure  to 
provide  sufficient  spark-arresting  apparatus, 
and  unskillfulneas  on  the  part  of  the  engine- 
men  in  operating  the  engine.  The  property 
destroyed  consisted  of  the  bam,  two  stal- 
lions, other  live  stock,  hay,  grain  and  farm- 
ing implements,  equlpmebt,  and  supplies. 
The  Jury  returned  a  verdict  for  $1,800  dam- 
ages and  for  an  attorney  fee,  and  also  re- 
turned findings  of  fact  which  follow: 

"(1)  At  the  time  said  fire  is  claimed  by  plain- 
tiff to  have  been  set,  what,  if  any,  defect  was 
there  in  the  fire-arresting  equipment  of  the 
engine  that  plaintiff  claims  set  said  fire?  A. 
Insofficient  evidence. 

"(2)  Fleaaa  state  folly  what  particular  negli- 
gence, if  any,  yon  find  on  the  part  of  any  em- 
ployea  of  defendant  in  the  running  and  operat- 
ing of  tho  train  which  plaintiff  claims  set  said 
fire.    A  None. 

"(8)  Do  you  find  that  on  the  occasion  in 
question  the  engine  that  plaintiff  claims  set  the 
fire  waa  equipped  with  apparatus  of  standard 
construction  to  arrest  the  eac<ve  of  fire? 
A.  No. 


"(4)  If  yon  anawer  the  preceding  (uestion 
in  the  negative,  state  In  which  respects  said 
engine  was  not  equipped  with  apparatus  of 
standard  conatmction  to  arrest  the  escape  of 
fire.    A.  Insufficient  evidence. 

"(5)  Was  the  fire  complained  of  by  plaintiff 
set  out  or  started  by  unavoidable  accident?  A. 
Insufficient  evidence.  '  . 

"(6)  What  engine  of  defendant,  if  any,  do 
you  find  set  fire  to  plaintiff's  property  on  the 
occasion  complained  of?    A  Extra  754. 

"(7)  If  yon  find  for  plaintiff,  please  state 
what  particular  negligence,  if  any,  you  find  from 
the  evidence  defendant  was  guilty  of,  tliat 
caused  the  fire  to  plaintiff's  property  on  the 
occasion  complained  of.  A.  Insnffident  evi- 
dence on  spark  arrester. 

"(8)  If  you  find  for  plaintiff,  please  state 
what  particular  employee  of  defendant,  if  any, 
you  find  was  guilty  of  negligence  that  caused 
said  fire.    A.  None. 

"(9)  On  the  occasion  complained  of,  do  you 
find  that  an  nnprecedented  wind  was  blowing? 
A,  No." 

Certain  sabjecta  are  presented  aa  they 
must  have  been  presented  to  the  Jury,  by 
debate  of  the  evidence.  The  evidence  wUl 
not  be  redted  or  discussed.  The  court  con- 
cludes the  Jury  was  warranted  in  finding 
the  engine  set  the  fire.  In  the  instructions, 
the  sense  in  which  the  term  "unprecedented," 
as  applied  to  the  wind,  was  to  be  understood, 
was  elucidated  by  stating  the  Jural  equiva- 
lent "that  It  would  not  have  been  reason- 
ably anticipated  by  defendant  in  the  exer- 
cise of  ordinary  care."  Interpreted  by  the 
Instruction,  the  ninth  finding  was  sustained 
by  the  evidence,  and  the  wind  did  not  con- 
stitute an  Independent  intervening  cause  of 
the  fire  whic^  relieved  the  defendant  of  lia- 
bility. The  amount  of  the  verdict  Is  sus- 
tainable by  the  evidence. 

The  defendant  proved  that  Its  fire-arrest- 
ing apparatus  consisted  of  what  Is  called  the 
master  mechanic's  front  end,  the  nature  of 
jyhich  was  described  to  the  Jury.  Witnesses 
stated  the  equipment  was  "approved"  and 
"standard,"  and  was  generally  used  on  coal- 
burning  Kiglnes  throu^out  the  fcountry. 
The  defendant's  principal  witness  on  this 
subject  was  cross-examined  as  follows: 

"Q.  What  do  yon  mean  when  you  say  this 
is  standard  equipment?  A  The  size  of  the 
mesh  netting  nsed  on  all  engines.  I  do  not 
know  anything  about  other  roads  except  the 
Frisco.  Other  roads  may  have  different  net- 
ting. 

"Q.  Ton  are  not  able  to  say  whether  this  is 
the  latest  or  newest  improvement  are  you? 
A.  No. 

"Q.  Ton  are  not  able  to  say  whether  this  is 
the  latest  or  best  improved  equipment  for  en- 
gines in  the  way  of  spark  arresters,  are  you? 
*  *  *  A.  I  am  under  the  impression  that  it 
ia  the  standard  netting  for  most  raUroada." 

[t,2]  The  defendant  requested  the  follow- 
ing instruction,  which  was  not  g;iven: 
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"Yoa  are  inatrncted  that.  In  equipping  Its 
engine  for  the  prevention  of  fire,  defendant  was 
not  required  necessarily  to  adopt  any  particu- 
lar appliances  or  the  latest  appliances  or  the 
best  appliances  for  that  purpose,  but  was  onlj 
required  to  adopt  appliances  of  standard  or  ap- 
proved pattern  or  construction  for  the  pre- 
vention of  the  escape  of  fire  from  said  engine, 
and  to  use  ordinary  cara  in  maintaining  and 
operating  it." 

The  court  gave  the  following  Instractlon: 

"(7)  Yon  are  instructed  that  the  defendant 
is  not  an  insurer  against  loss  by  fire  that  may 
be  caused  by  escaping  sparks  or  cinders,  and 
is  liable  for  such  fire,  if  at  all,  only  when 
caused  by  the  negligence  of  such  company;  and 
if  it  is  shown  that  said  defendant  exercised  or 
dinary  care  and  prudence  in  the  operation  of 
the  parti<hdar  locomotive  which  it  is  claimed 
caused  the  fire,  and  that  said  defendant  exer- 
cised ordinary  care  and  prudence  to  prevent 
the  escape  of  cinders  by  supplying  and  main- 
taining reasonably  sufficient  and  proper  appli- 
ances and  equipment,  then  defendant  is  not  lia- 
ble, and  your  verdict  must  be  Ik  its  favor." 

The  defendant  says  the  requested  instruc- 
tion should  have  been  given  to  protect  it 
from  consequences  of  the  crosa-examination, 
whereby  the  plaintiiTs  attorney  fixed  In  the 
mind  of  the  Jury  the  notion  of  latest  and 
best  flre-preventlng  apparatus.  If  the  re- 
quested Instruction  had  been  confined  to 
what  the  defendant  was  not  required  to  do. 
It  might  have  been  given.  Instead  of  that, 
the  instruction  aimounced  a  rule  which  will 
not  bear  analysis. 

The  rule  contended  for  would  permit  rail- 
road companies  to  fix  their  own  standard  of 
duty  in  equipment,  and  would  limit  obligation 
to  use  ordinary  care  to  maintenance  and 
operation  only.  The  court  has  considered 
this  subject  before.  In  Abbey  v.  Railway 
Co.,  108  Kan.  88,  194  Pac.  191,  the  defendant 
proved  that  Us  cattle  guards  were  standard 
guards  of  approved  pattern  In  general  use. 
The  plaintiff  proved  that  horses  and  cattle^ 
walked  over  the  guards  at  will.  The  court 
said: 

"Neither  railroad  companies  nor  cattle  guard 
manufacturers  who  succeed  in  having  their 
product  installed  on  railroads  are  permitted 
to  establish  standards."  108  Kan.  p.  89,  194 
Pae  192. 

In  the  Abhey  Case  the  statute  established 
the  standard.  In  this  case  the  standard  Is 
found  in  the  common  law,  and  was  well  stated 
to  the  Jury  In  the  Instruction  which  the  court 
gave. 

It  avails  the  defendant  nothing  to  argue 
that  In  cases  of  this  kind  the  Jury  fixes  the 
standard,  and  there  may  be  as  many  stand- 
ards as  Jury  trials.  It  would  be  a  fine  thing. 
In  these  days  when  nothing  Is  absolute.  If 
our  system  of  laws  was  so  complete  we  could 
find  In  it  Just  rules  to  gOTem  human  conduct 
In  all  It  relations.  Since  that  is  impossible, 
we  follow  the  method  which  our  legal  history 


has  demonstrated  to  be  most  serviceable  la 
promoting  social  welfare.  In  certain  fields 
there  can  be  no  rules  In  the  strict  sense  of 
the  term.  There  are  standards  only.  Nui- 
sance Is  a  matter  of  degree.  Negligence  is  a 
matter  of  degree.  In  such  fields  the  law 
takes  its  standards  from  the  common  expe- 
rience of  common  life,  and  permits  the  Jury, 
subject  to  direction  and  correction  by  the 
court,  to  measure  conduct  by  them.  In  this 
instance,  A  device  which  would  allow  no 
spark  to  escape  would  choice  the  draft,  and 
the  problem  is  to  construct  engines  so  the.v 
can  pull  trains  without  throwing  too  much 
fire.  There  must  be  a  balancing  of  interests. 
The  carrier  Is  likely  to  be  so  engrossed  with 
the  importance  of  getting  traffic  over  the 
road  that  It  will  not  give  due  consideration 
to  Imminence  of  danger  and  magnitude  of 
disaster  portended  by  escaping  fire.  It  will 
lake  chances.  Therefore,  to  protect  the  pub- 
lic from  greater  risk  than  It  ought  to  bear, 
the  carrier  must  be  held  answerable  for  ob- 
servance of  a  measure  of  caution  which  Its 
own  self-interest  had  no  part  In  determining. 
The  law  must  fix  the  standard,  and  the  one 
which  the  court  stated  to  the  Jury  Is  the  ex- 
ternal, objective  standard  to  be  observed  gen- 
erally when  foresight  and  caution  are  de- 
manded. 

[3]  After  the  Jury  had  deliberated  several 
hours,  the  court  of  its  own  motion  with- 
drew instructions  numbered  4  and  5,  and  •• 
read  to  the  Jury  substitutes  for  them.  The 
defendant  argues  the  court  was  powerless  to 
give  the  jury  a  different  charge  on  any.  ma- 
terial Issue  after  conclusion  of  argument, 
citing  Foster  v.  Turner,  31  Kan.  58,  1  Pac. 
145.  The  third  paragraph  of  the  syllabus 
In  that  case  reads: 

"After  a  jury^  has  retired  for  the  considera- 
tion of  its  verdict,  and  pending  its  deliberations, 
it  may  sometimes  ask  for  farther  explanation 
or  information,  and  the  court  may  sometimes 
rightfully  give  the  same;  but  the  court  would 
not  in  any  case  be  justified  in  giving  another 
full,  complete  and  different  charge  to  the  jury 
upon  any  of  the  material  questions  involved  in 
the  Issues  of  the  case."    81  Kan.  59,  1  Pac.  146. 

The  reason  given  for  the  decision  was  that, 
previous  to  1881,  the  Jury  was  instructed 
after  argument  of  counseL  In  that  year  the 
Code  was  amended  by  placing  Instructions 
to  the  Jury  before  argument  of  counsel.  The 
court  said: 

"This  was  the  only  amendment  made  by  the 
Legislature  to  the  section  at  that  time.  Hence 
the  Legislature  evidently  intended  that  this 
new  provision  should  be  obeyed.  81  Kan.  63, 
1  Pac.  148. 

The  decision  was  rendered  nearly  40  jreara 
ago,  when  the  minds  of  lawyers  and  Judges 
were  still  dominated  by  that  intense  for- 
malism which  came  near  causing  them  to  low* 
the  respect  of  the  people  whom  they  serve. 
The  Bucoession  of  steps  in  procedure  was  not 
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eousidcred  as  an  aid  to  the  attainment  of  a 
JuBt  retsult  No  result,  however  Just,  was 
tolerated  unless  the  steps  bad  been  taken  one 
by  one  In  the  prescribed  order,  beginning 
with  the  designated  foot  Rules  of  proce- 
dure are  no  longer  regarded  in  that  way. 
The  purpose  of  the  statute  of  1881  was  to 
give  cdunsel  opportunity  to  apply  the  de- 
clared law  of  the  case  In  argument  to  the 
Jury,  and  of  course  the  statute  should  be 
obeyed.  G?he  statute  was  intended,  however, 
to  promote,  and  not  to  thwart  Justice,  and 
was  not  designed  to  prevent  the  court  from 
correcting  an  error,  or  clearing  up  an  ambi- 
guity, or  supplying  an  omission,  whenever  that 
may  be  done  without  prejudice  to  substan- 
tial privilege.  As  this  court  indicated  in  the 
opinion  in  the  case  of  Carter  v.  Becker,  69 
Kan.  524,  77  Pac.  264,  the  district  court  has 
a  large  discretion  in  the  matter  of  giving  ad- 
ditional instructions  after  the  Jury  has  re- 
tired for  deliberation;  a  Judicious  exercise  of 
the  discretion  tends  to  sure  and  efficacious 
administration  of  Justice;  and  only  in  the 
event  of  abuse,  resulting  in  prejudice,  will 
an  exercise  of  the  discretion  be  ground  of 
reversal. 

The  third  parparaph  of  the  syllabus  in  the 
case  of  Foster  v.  Tomer,  31  Kan.  58,  1  Pac. 
145,  is  overruled. 

[4]  The  defendant  objected  to  the  sub- 
stituted InstructionB,  on  the  ground  they 
were  erroneous.  The  plaintifC  needed  a  high 
wind  in  order  to  make  out  his  case,  and  some 
of  bis  witnesses  were  not  sparing  in  use  of 
superlatives  in  trying  to  express  their  con- 
ceptions of  velocity  of  the  wind.  Since  a 
strong  wind  was  blowing,  the  defendant 
wanted  one  so  high  it  would  be  unprecedent- 
ed, but  had  very  little  evidence  on  the  sub- 
ject. It  Is  said  the  instructions  prevented 
the  Jury  from  considering  the  plaintiff's  evi- 
dence relating  to  velocity  of  the  wind,  in  de- 
termining whether  the  defendant  had  over- 
come the  plaintiffs  prima  facie  case  of  negli- 
gence, made  by  proving  the  engine  set  the 
fire. 

[I]  As  the  case  went  to  the  Jury,  the  de- 
fendant had  three  defenses:  First,  the  fire 
was  not  the  proximate  result  of  negligence  on 
its  part;  second,  the  engine  was  properly 
equipped  and  managed;  and,  third,  the  plain- 
tiff was  guilty  of  contributory  negligence.  The 
court  dealt  with  these  defenses  in  reverse 
order.  Instruction  No.  4,  before  and  after 
modification,  related  to  tike  burden  resting 
on  the  plaintiff  to  establish  his  cause  of  ac- 
tion, and  the  burden  resting  on  the  defend- 
ant to  show  contributory  negligence.  In- 
struction No.  5,  before  and  after  modifica- 
tion, related  to  the  plalntifTs  prima  facie 
case  of  negligence,  and  the  burden  resting 
on  the  defendant  to  overcome  that  prima 
fade  case.  There  remained  the  subjects  of 
inevitable  accident  and  intervention  of  the 
wind.    Inevitable  accident  was  treated  sep- 


arately Id  instruction  No.  0,  and  intervention 
of  the  wind  was  treated  in  instruction  No.  14, 
which  reads  as  follows: 

"^4.  If  you  find  from  the  evidence  that  fire 
was  carried  by  the  wind  from  defendant's  engine 
to  plaintiff's  property,  and  that  such  wind  was 
unprecedented,  that  it  would  not  have  been  rea- 
sonably anticipated  by  defendant  in  the  exer- 
cise of  ordinary  care,  and  that  but  for  the  un- 
precedented nature  of  the  wind  said  fire  would 
not  have  occurred  on  said  occasion,  then  you 
shall  return  a  verdict  for  the  defendant" 

This  instruction  did  not  limit  the  Jury  to 
consideration  of  the  defendant's  evidence 
only,  and  there  is  no  basis  for  believing  the 
Jury  so  understood  it 

Original  instructions  4  and  5  contain  refer- 
ences to  the  subject  of  the  fire  not  being 
proximately  caused  by  defendant's  negli- 
gence. In  connection  with  these  references, 
the  Instructions  used  the  expressions,  "if  It 
shall  appear  from  the  whole  evidence,"  and 
"imlees  you  should  further  find  by  a  prepon- 
derance of  the  evidence,"  preponderance  of 
the  evidence  having  been  defined  to  include 
the  whole  evidence.  The  subject  of  the  defend- 
ant's negligence  as  proximate  cause  was  not 
germane  to  the  themes  of  the  instructions. 
Injecting  it  into  the  instructions  complicated 
and  tended  to  confuse  them.  Omission  of 
words  from  No.  5  made  nonsense  of  it,  and 
it  was  necessary'  to  correct  it  The  oppor- 
tunity was  improved  to  clarify  and  simplify 
both  4  and  5,  by  taking  out  the  extraneous 
matter.  The  result  was  the  logical  scheme 
of  Instructions  which  has  been  described. 
The  defendant  objected  to  these  modifica- 
tions, on  the  ground  Issues  were  singled  out 
and  given  undue  prominence.  What  issues 
were  thus  exaggerated  were  not  specified. 
The  actual  effect  of  the  modifications  was  to 
make  the  various  issues  equally  distinct  and 
equally  prominent.  What  the  defendant 
really  complains  about  is  that  it  lost  the  ben- 
efit of  the  cumulative  effect  of  two  state- 
ments, that  aU  the  evidence  should  be  con- 
sidered in  determining  whether  Its  negli- 
gence was  the  proximate  cause  of  the  fire,  that 
is,  in  determining  whether  or  not  the  wind 
was  unt>reoedented,  since  the  plaintiff  offered 
none  but  the  statutory  evidence  relating  to 
equipment  and  management  of  the  engine. 
The  discussion  of  instruction  No.  14  suffi- 
ciently disposes  of  this  complaint. 

[6]  The  defendant  contends  the  special 
findings  are  Inconsistent  The  Jury  was  ask- 
ed to  state  what  particular  employee  was 
guilty  of  negligence,  and  what  particular  neg- 
ligence certain  employees  were  g^lty  of. 
Findings  8  and  2.  Both  answers  were 
"None."  The  employer  who  claimed  he  in- 
spected the  spark-arresting  device  before  and 
after  the  fire  testified  it  was  in  Rood  condi- 
tion. The  argument  is,  the  eighth  finding 
Included  the  inspector,  whom  the  Jury  be- 
lieved ;  if  he  had  found  anything  wrong,  and 
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had  not  reported  It,  he  would  have  been  neg- 
ligent, and  the  jury  would  have  so  found; 
since  he  was  not  negligent,  and  testified  the 
apparatus  was  in  good  condition,  it  must 
have  been  so,  and  the  defendant  is  entitled 
to  Judgment.  Negligence  In  inspection  was 
not  an  issue  made  by  the  pleadings  or  sub- 
mitted to  the  Jury.  The  issue  to  which  the 
iniq;>ector'8  testimony  related  was  not  suf- 
ficiency of  inspection,  but  sufficiency  of 
the  flre-arresting  apparatus.  The  appliances 
were  under  investigation,  not  the  inspector, 
and  it  may  not  be  assumed,  in  order  to  de- 
stroy the  integrity  or  special  findings,  that  the 
court  submitted,  or  the  jury  returned,  a  find- 
ing outside  the  issues.  Regarding  the  find- 
ings as  wifbin  the  issnes,  one  relating  to 
persons  and  the  other  to  conduct,  they  are 
consistent  with  each  other  and  with  the 
jury's  manifest  dissatisfaction  with  the  In- 
spector's testimony. 

[7]  It  is  said'  the  jury  convicted  itself  of 
Incondstency  by  acknowledging  there  was 
evidence  enabling  it  to  declare  the  engine  was 
not  equipped  with  proper  aiq>aratus,  and 
then  by  dedaring  the  evidence  was  insuffi- 
cient to  enable  it  to  state  in  what  respect 
the  apparatus  was  defective.  Finding  3, 
and  findings  1  and  4.  There  was  evidence 
from  which  the  jury  could  infer  the  engine 
was  not  properly  equipped.  Live  coals  not 
only  escaped,  but  escaped  in  such  a  form  and 
size  tbey  could  be  carried  all  the  way  to 
plalntiCT's  bam,  and  still  retain  sufficient 
heat  to  ignite  infiammable  material  there. 
Notwithstanding  the  speculative  testimony 
of  defendant's  experts,  there  was  abundant 
evidence  to  show  this  actually  occurred,  and 
the  categorical  answer  "No"  was  properly 
returned  to  the  third  interrogatory.  The 
evidence  was  not  sufficient  to  allow  the  jury 
to  specify  tbe  particular  defects  In  the  equip- 
ment, and  answers  to  questions  1  and  4 
properly  stated  the  fact. 

Nothing  else  is  presented  of  sufficient  im- 
portance to  require  special-  mention,  and  the 
judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


Oil  Kan.  46) 

JUDY  et  si.  V.  ATCHISON,  T.  &  8.  F.  RY. 
CO.  0tal.     (No.  23503.)* 

(Supreme  Court  of  Kansas.     April  8,  1822.) 

(Syllabus  hy  the  Court.) 
I.  Executor*  and  administrators  «=9ll5--Con> 
tract  by  administrator  for  servloes  of  him- 
self and  partner  as  attorneys  Is  in  violation  of 
trust 
A  contract  for  compensation,  to  be  paid  by 
the  administrator  of  an  estate  of  a  deceased 
person  for  services  to  be  performed  by  the  ad- 
ministrator and  his  partner  as  attorneys  at  law 
in  an  action  to  be  commenced  by  them  to  recov- 


er damages  for  tbe  wrongful  dcatli  of  the  de- 
ceased person,  is  in  violation  of  tbe  trust  re- 
posed in  tbe  administrator,  and  cannot  be  en- 
forced. 

2.  Champerty  and  malatenanoe  is=s>4(l)— Con* 
tract  to  prosecute  for  oontlngMt  fee  and  pro- 
tect dlent  against  payment  of  costs  Is  cham- 
pertous. 

A  written  contract  between  an  attorney  and 
Ills  client  tbat  the  attorney  will  prosecute  an 
action  for  a  fee  contingent  on  the  success  of 
the  litigation  is  rendered  champertous  and  un- 
enforceable by  a  collateral  agreement  that  the 
attorney  will  protect  the  client  against  the 
payment  of  costs. 

3.  Attorneys  acquiring  rights  In  subject-mat- 
ter by  violating  professional  ethics  cen- 
sured. 

Where  attorneys  at  law  are  plaintiffs  in  an 
action,  and  they  have  acquired  their  rights  to 
the  subject-matter  of  the  action  in  violation  of 
professional'  ethics,  tbe  court  will  not  permit 
the  conduct  of  the  attorneys  to  pass  without 
censure. 

« 

Appeal  from   District   Court,   Wyandotte . 
Ck>unty. 

Action  by  Lee  Judy  and  another,  as  part- 
ners, doing  business  as  Judy  &,  Gilbert, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  and  others,  judgment 
for  the  plaintiff,  and  the  defendants  appeaL 
Reversed,  and  Judgment  ordered  for  the  de- 
fendants, and  attention  of  the  State  Board 
of  Law  Examiners  directed  to  the  question 
whether  disbarment  proceedings  should  be 
brought  against  plaintiffs. 

W.  R.  Smith,  O.  J.  Wood;  and  A.  A.  Scott, 
all  of  Topeka,  tat  appellants. 

Herrod  &  Roberts,  of  Kansas  City,  for  ai»- 
pellees. 

MARSHALL^  J.  The  defendants  appeal 
from  a  judgment  enforcing  a  lien  for  attor- 
neys' fees  claimed  in  an  action  commenced 
by  tbe  plaintiffs  as  attorneys  for  the  admin- 
istrator of  the  estate  of  Louis  R.  Holbrook, 
deceased,  to  recover  damages  for  bis  wrong- 
ful death. 

The  plaintiffs  are  attorneys  at  law  in 
Wyandotte  county,  duly  admitted  to  prac- 
tice law  in  this  state.  Ebrle  R.  OUbert  is 
also  public  administrator  of  Wyandotte 
county  under  chapter  199  of  the  Laws  of 
1903.  Louis  R.  Holbrook,  whose  home  was 
at  West  Plains,  in  Howell  county.  Mo.,  was 
employed  as  a  brakeman  on  the  Atchison, 
Topeka  &  Santa  F6  Railway,  and  was  kill- 
ed Willie  in  that  emi^oy  at  Edgerton  in  John- 
son county,  on  November  6,  1919.  At  tliat 
time  he  had  a  place  of  residence  in  Kansas 
City,  Ean.,  at  which  he  liad  some  of  his 
personal  effects.  Earle  XL  Gilbert  learned 
of  the  death  of  Louis  R.  Holbrook,  and  wait 
to  Edgerton  on  November  7,  1919,  to  inves- 
tigate the  latter's  death.    In  a  letter  dated 


4s9For  oUier  casta  see  same  topic  and  KEY-NUMBER  In  all  Kv-Numbered  Digests  and  Indexes 
•Rehearing  denied  Ma/  12,  1922. 
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November  7,  1910,  plaintiff  Lee  Jndy  wrote 
to  Sarah  Holbrook,  the  mother  of  Loula  R. 
Holbrook,  at  West  Plains,  Mo.,  and  told  her 
that  Earle  R.  Gilbert  was  public  administra- 
tor at  Wyandotte  county  and  administrator 
of  the  estate  of  Lools  B.  Holbrook;  that  her 
Boa  had  been  killed  in  a  Santa  F6  wreck; 
and  that  on  the  following  day  the  plaintiffs 
would  file  a  suit  against  the  Santa  F£  Rail- 
way for  damages  for  the  death  of  her  son. 
On  November  8th,  Earle  R  Gilbert,  on  his 
applicatlMi  was,  by  the  probate  court  of 
Wyandotte  county,  appointed  administrator 
of  the  estate  of  Louis  R  Holbrook,  and  on 
that  day  he  contracted  in  writing  with  him- 
self and  Lee  Judy,  his  partner,  authorizing 
himself  and  Lee  Judy  to  commence  an  ac- 
tion in  the  district  court  of  Wyandotte  coun- 
ty to  recover  damages  toe  the  death  of  Louis 
B.  Holbrook,  agreeing  to  pay  to  himself  and 
Lee  Judy  16  per  cent  of  the  amount  recov- 
ered, and  stipulating  "that  In  the  event  that 
no  sum  shall  be  received  from  said  defend- 
ants" no  money  should  be  paid  to  Earle  R. 
Gilbert  and  Lee  Judy  for  prosecuting  the 
action.  That  action  was  commenced  on  No- 
vraiber  8,  1919.  On  November  14,  1919,  Sa- 
rah Holbrook  went  to  the  office  of  the  plaln- 
tUt,  where  she  signed  a  contract  by  which 
she  authorized  the  plaintiffs  to  prosecute  a 
claim  for  damages,  agreed  to  pay  them  50 
per  cent  of  the  amount  recovered,  and  stip- 
ulated that  the  plaintiffs  should  not  receive 
compensation  for  their  services  In  the  event 
that  nothing  was  received  from  the  defend- 
ants. The  mother  testified  that  she  did  not 
want  an  action  commenced,  and.  did  not 
know  that  she  was  signing  a  contract  au- 
thorizing the  plaintiffs  to  commence  such  an 
action.  Subsequently  J.  C.  Holbrook,  the 
father  of  Louis  R.  Holbrook,  was  appointed 
administrator  of  the  estate  of  the  latter  tn 
Howell  county,  Mo.,  where  Louis  B.  Hol- 
brook had  personal  property.  After  the  ap- 
pointment of  J.  O.  Holbrook  as  administrator, 
be  came  to  the  Santa  T6  offices  in  Topeka, 
and  there  for  $1,500  settled  the  claim  of  the 
estate  of  Louis  R.  Holbrook  for  damages  on 
account  of  his  wrongful  death.  That  sum 
was  paid  to  J.  C.  Holbrook,  as  administra- 
tor. That  settlement  and  the  payment  of 
the  $1,600  was  pleaded  by  the  defendants  in 
the  action  commenced  by  the  plaintiffs  in 
Wyandotte  county,  and  that  action  was  dis- 
missed. The  present  action  was  then  com- 
menced to  recover  $760  as  attorneys'  fees 
under  the  contract  between  B<arle  R.  Oil- 
bert  as  administrator  and  himself  and  Lee 
Judy  as  attorneys,  under  the  contract  be- 
tween the  plaintiffs  and  Sarah  HolbrocA, 
and  under  a  notice  of  attorneys'  lien  that 
had  been  served  on  each  of  the  defendants 
at  the  time  the  summons  was  served  In  the 
action  for  damages.  A  notice  of  attorneys' 
lien  was  filed  in  that  action  at  the  time  It 
waa  commenced. 


In  the  present  action,  each  of  the  defend- 
ants demurred  to  the  petition  of  the  plain- 
tUCs,  and  each  demurrer  was  overruled.  At 
the  dose  of  the  introduction  of  the  evidence 
by  the  plaintiffs,  each  of  the  defendants  filed 
a  demurrer  to  the  evidence,  and  each  of 
those  demurrers  was  overruled.  After  the 
evidence  had  been  introduced  and  the  jury 
had  been  instructed  and  had  deliberated  for 
some  time,  the  jury  was  recalled,  and  in- 
structed to  return  a  verdict  for  the  plain- 
tiffs for  $750.  That  was  done,  and  Judg- 
ment was  rendered  thereon. 

The  defendants  contend  that  it  was  error 
to  overrule  the  demurrers  and  to  direct  a 
verdict  for  the  plaintiffs.  Each  part  of  the 
contention  is  good,  and  compels  a  reversal 
of  the  Judgment.  The  demurrers  compel 
Judgment  In  favor  of  the  defendants. 

[1]  1.  A  fundamental  principle  of  law 
known  by  every  lawyer  Is  that  an  adminis- 
trator of  an  estate  cannot  contract  for  his 
personal  advantage,  concerning  any  matter 
connected  with  the  estate.  Such  contracts 
are  unenforceable.  1  Woemer's  American 
Law  of  Administration  (2d  Kd.)  *SQ1 ;  2  C. 
J.  e94rSS6;  13  O.  J.  415;  25  0.  J.  1120;  Pra- 
zler  T.  Jeaklns,  64  Kan.  610^  68  Pac.  24,  67 
L.  R.  A.  575.  They  constitute  sufficient 
grounds  for  the  removal  of  an  administrator 
on  account  of  misconduct.  1  Woemer's 
American  Law  of  Administration  (2d  VIA.) 
•575;  23  p.  J.  1110-1117  Attorneys  at  law 
cannot  be'  allowed  to  say  that  they  are  igno- 
rant of  this  principle  when  they  go  into 
court  and  undertake  to  enforce  the  advan- 
tages undertaken  to  be  given  to  them  un- 
der such  a  contract  More  than  that  one 
who  is  public  administrator  In  a  county  like 
Wyandotte  ought  to  be  fully  conversant  with 
this  principle  because  of  the  many  oppor- 
tunities that  are  presented  to  him  for  its 
violation.  Siren  if  attorneys  are  Ignorant 
of  this  principle  of  law,  they  should  not  be 
permitted  to  say  that  they  are,  because 
every  man  with  any  sense  of  the  distinctions 
between  right  and  wrong  knows  that  it  is 
absolutely  wrong  for  any  person  to  take  ad- 
vantage of  confidence  reposed  in  him. 

[2]  2.  The  contract  with  Sarah  Holbrook 
Is  Invalid  for  another  reason.  The  plain- 
tiffs commmced  the  action  in  Wyandotte 
county,  and  themselves  gave  security-  for 
costs.  So  far  as  the  parents  of  Louis  R. 
Holbrook  were  concerned,  the  action  was  to 
be  prosecuted  without  any  liability  for  costs 
on  their  part  The  contract  with  Sarah 
Holbrook  was  Champertous,  and  therefore 
unenforceable.  Atchism,  T.  &  S.  F.  R  Co.  v. 
Johnson,  29  Kan.  218. 

[3]  3.  What  has  been  said  disposes  of  the 
Judgment,  but  there  is  another  matter  that 
demands  attention.  The  rule  that  this  court 
has  followed  In  writing  its  opinions  is  that 
counsel  will  not  be  unnecessarily  criticized 
for  conduct  in  the  trial  of  cases  in  the  dls- 
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trict  court,  or  In  tbclr  presentation  in  this 
court,  but  that .  rule  cannot  be  followed 
where  lawyers  become  litigants  and  base 
their  right  to  recover  on  transactions  that 
show  the  grossest  misconduct  on  their  part 
Paragraph  28  .of  the  code  of  professional 
ethics,  as  adopted  by  the  American  Bar  As- 
sociation and  by  the  Bar  Association  of  the 
State  of  Kansas,  reads  as  follows: 

"It  is  unprofessional  for  a  lawyer  to  Tolon- 
teer  advice  to  bring  a  lawsuit,  except  in  rare 
cases  where  ties  of  blood,  relationship  or  trust 
mnke  it  bis  duty  to  do  so.  Stirring  up  strife 
and  litigation  is  not  only  unprofessional,  but 
it  is  indictable  at  common  law.  It  is  disrep- 
utable to  hunt  up  defects  in  title  or  other 
causes  of  action  and  inform  thereof  in  order 
to  be  employed  to  bring  suit,  or  to  breed  liti- 
gation by  seeking  out  those  with  claims  for  per- 
sonal injuries  or  those  having  any  other  grounds 
of  action  in  order  to  secure  them  as  clients,  or 
to  employ  agents  or  runners  for  like  purpos- 
es, or  to  pay  or  reward,  directly  or  indirectly, 
those  who  bring  or  influence  the  bringing  of 
such  cases  to  his  office,  or  to  remunerate  po- 
licemen, court  or  prison  officials,  physicians, 
hospital  attaches  or  others  who  may  succeed, 
under  the  guise  of  giving  disinterested  friendly 
advice,  in  influencing  the  criminal,  the  sick 
and  the  injured,  the  ignorant  or  others,  to 
seek  his  professional  services.  A  duty  to  the 
public  and  to  the  profession  devolves  upon  ev- 
ery member  of  the  bar,  having  knowledge  of 
such  practices  upon  the  part  of  any  practi- 
tioner, immediately  to  inform  thereof  to  the 
end  that  the  offender  may  be  disbarred." 

This  rule  la  not  statutory,  but,  in  the  mat- 
ter of  procuring  business,  it  expresses  the 
reasonable  ideals  of  the  able  lawyers  of  the 
state  and  of  the  nation.  This  court  has  so 
far  approved  the  rule  that  it  has  been  regu- 
larly and  continuously  published  in  (the 
monthly  docket  since  October,  1920. 

The  petition  conclusively  shows  that  both 
the  plaintiffs  grossly  violated  this  rule,  and 
the  evidence  shows  the  same  thing.  The 
public  administrator  of  Wyandotte  county, 
under  the  cloak  of  his  (^cial  position, 
sought  this  litigation,  and,  to  forestall  prop- 
er proceedingrs  by  the  parties  interested,  had 
himself  appointed  administrator  of  the  es- 
tate, and  contracted  with  himself  and  bis 
partner  to  prosecute  this  action  for  a  con- 
tingent fee,  and  they  immediately  com- 
menced the  action.  A  more  flagrant  viola- 
tion of  this  rule  of  professional  ethics  can 
hardly  be  Imagined.  No  excuse  can  be  giv- 
en for  this  kind  of  conduct  by  any  person 
who  is  intelligent  and  learned  enough  to  be 
admitted  to  the  bar  of  the  state  of  Kansas. 
This  conduct  shocks  the  sense  of  propriety 
in  every  honest  man.  The  courts  should  not 
permit  such  conduct  to  pass  without  cen- 
sure, and  In  no  event  should  a  court  enforce 
such  a  contract  This  court  cannot  pass 
this  matter  unnoticed. 


The  Judgment  is  reversed,  and  the  trial 
court  is  directed  to  enter  judgment  for  the 
defendants.  The  attention  of  the  state 
board  of  law  examiners  Is  directed  to  the 
record  presented  to  this  court  in  this  case, 
with  the  suggestion  that  the  board  give 
early  and  careful  attention  to  that  record 
and  determine  whether  disbarment  proceed- 
ings shall  be  commenced  against  Barle  B. 
Gilbert  and  Lee  Judy.  The  attention  of  the 
Attorney  General  is  called  to  the  improprie- 
ty of  the  conduct  of  Earle  R.  Gilbert  as 
public  administrator  of  Wyandotte  county, 
and  it  is  suggested  that  deliberate  consid- 
eration be  given  to  the  advisability  of  in- 
stituting proceedings  to  oust  him  from  that 
office. 

All  the  Justice*  concurring. 


(35  Idaho.  2>U 

ABERCROMBIE  V.  UNION  PORTLAND  CE- 
MENT  CO.    (No.  3538.) 

(Supreme  Court  of  Idaho.    March  11,  1922.) 

Sales   «=>25S— Sabjeet   to   exeeptions.    Manu- 
facturer or  vendor  Is  not  liable  to  other  than 
immediate   parchaser  for  defeot   in   artldo 
sold. 
The  general  rule,  to  which  th^re  are  cer- 
tain well-established  exceptions,  is  that  a  man- 
ufacturer or  vendor  of  an  article  is  not  liable 
to  any  person  other  than  the  immediate  pur- 
chaser of  such  article  because  of  defect  therein. 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Action  by  Y.  H.  Abercrombie  against  the 
Union  Portland  Cement  Company  for  dam- 
ages.   Judgment  for  defendant,  and  plaintiff  ' 
appeals.    Affirmed. 

J.  O.  Johnston  and  J.  J.  McOue,  both  of 
Boise,  for  appellant 

Henderson  &  Johnson,  of  Ogden,  Utah,  and 
Martin  &  Cameron,  of  Boise,  for  respondent 

DUNN,  J.  Appellant  brought  this  action 
against  respondent  to  recover  damages  sus- 
tained by  him  by  the  use  of  certain  cement 
manufactured  by  respondent  and  sold  to  ap- 
pellant by  one  Charles  D.  Story.  Appellant 
claims  the  right  to  recover  from  respondent 
because  of  his  reliance  upon  certain  represen- 
tations made  by  respondent  as  to  the  excel- 
lent quality  of  the  cement,  when  properly 
mixed  with  other  ingredients  and  used  for 
the  purpose  for  which  cement  is  generally 
and  commonly  used,  and  because  of  the  fail- 
ure of  said  cement  to  become  hard,  firm,  and 
compact,  as  respondent  had  represented  in 
its  advertisements.  A  general  and  special 
demurrer  to  this  complaint  was  filed  by  re- 
spondent, which  was  overruled  by  the  court, 
and  thereupon  trial  was  had  before  a  jury. 
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which  returned  a  verdict  against  appellant. 
Judgment  for  costs  was  entered  against  ap- 
pellant, and  he  appealed. 

Several  errors  are  assigned  by  appellant, 
which  we  think  It  will  be  unnecessary  to  ex- 
amine, since  respondent  is  pressing  Its  de- 
murrer on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  an  examination  of 
the  complaint  convinces  us  that  the  demurrer 
should  be  sustained.  Respondent  contends 
that  the  complaint  Is  fatally  defective,  for 
the  reason  that  It  does  not  show  a  contractu- 
al relation  between  appellant  and  respond- 
ent The  rule  governing  this  class  of  cases, 
which  we  think  is  supported  by  the  great 
weight  of  authority,  Is  laid  down  in  Cyc. 
OS  follows: 

"The  llabflity  of  a  vendor  or  manufacturer 
for  negligence,  except  as  regulated  by  con- 
tract, must  arise  from  breach  of  a  duty  which 
he  owes  to  the  public.  Although  it  has  been 
said  that  the  duty  which  he  owes  to  the  pub- 
lic, for  breach  of  which  one  injured  may  re- 
cover, is  limited  to  instruments  and  articles  in 
their  nature  calcalated  to  do  injury,  such  as 
are  essentially  elements  of  danger,  and  to 
acts  that  are  ordinarily  dangerous  to  life  and 
property,  and  that  if  the  wrongful  act  be  not 
imminently  dangerous  to  life  and  property,  the 
negligent  vendor  is  liable  only  to  the  party 
with  whom  he  contracted,  it  will  appear,  on 
the  contrary,  that  the  vendor  or  manufacturer 
may  be  held  liable  to  persons  with  whom  be  has 
no  contractual  relation,  for  injury  caused  by 
mere  negligence  in  the  manufacture  of  an  arti- 
cle harmless  in  kind,  but  made  dangerous  by 
defect,  and  femowingly  putting  such  article 
upon  the  market  in  the  ordinary  course  of  busi- 
ness without  notice  of  such  defect.  A  more 
explicit  statement  of  the  law  exonerates  the 
vendor  or  manufacturer  from  liability  for  neg- 
ligence to  persons  with  whom  he  has  no  con- 
tractual relation,  as  a  general  rule,  with  three 
exceptions,  as  follows:  (1)  Where  the  negli- 
gent act  is  imminently  dangerous  and  is  com- 
mitted in  the  preparation  or  sale  of  an  arti- 
cle intended  to  preserve,  destroy,  or  affect  hu- 
man life;   (2)  where  the  act  is  tiiat  of  an  own- 
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er,  combined  with  an  invitation  to  the  party 
thereby  injured,  to  use  the  defective  appliance 
on  such  owner's  premises;  (3)  where  the  act 
consists  in  the  sate  and  delivery  of  an  artide. 
with  Isnowledge  of  nndisclosed  danger  and  with- 
out notice  of  its  qualities  whereby  any  person 
is  injured  in  a  way  that  might  reasonably  have 
been  expected."  29  Cyc.  478,  4,  a  and  b;  24 
R.  0.  L.  p.  512,  {  804;  National  Savings  Bank 
of  the  District  of  Columbia  v.  Ward,  100  U. 
S.  195,  25  L.  Ed.  621;  2  Cooley  on  Torts  (3d 
Ed.)  1488;  Huset  v.  J.  I.  Case  Threshing 
Machine  Co.,  67  0.  C.  A.  237,  120  Fed.  865. 
61  h.  R.  A.  303;  Bragdon  v.  Perkins-Campbell 
Co.,  80  C.  0.  A.  667,  87  Fed.  109.  66  I*  R.  A. 
924;  Kerwin  v.  Chippewa  Shoe  Mfg.  Co.,  163 
Wis.  428,  167  N.  W.  1101,  L.  R.  A.  1916E, 
1188. 

See,  also,  24  R.  C.  L.  p.  158,  {  431. 

Appellant  attempts  to  bring  himself  with- 
in the  provisions  of  C.  S.  |  5687,  subd.  1, 
which  reads  as  follows: 

"1.  Where  the  buyer,  expressly  or  by  impli- 
cation, makes  known  to  the  Seller  the  particu- 
lar purpose  for  which  the  goods  are  required, 
and  it  appears  that  the  buyer  relies  on  the 
seller's  skill  or  judgment  (whether  he  be  the 
grower  or  manufacturer  or  not),  there  is  an 
implied  warranty  that  the  goods  shall  be  rea- 
sonably fit  for  such  purpose." 

The  difficulty  with  this  position  of  appel- 
lant, U  there  were  no  other,  is  that  this  pro- 
vision of  the  Idaho  law  applies  to  a  contrac- 
tual relation  between  the  seller  and  the  buy- 
er, and  appellant  is  not  suing  the  seller,  but 
the  manufacturer,  with  whom  he  has  had  no 
dealings  so  far  as  the  complaint  discloses. 
The  complaint  in  the  particular  mentioned 
is  fatally  defective. 

The  judgment  of  the  trial  court  must  be  af- 
firmed, and  it  is  so  ordered.  Costs  to  re- 
spondent 

RICE,  0.  J.,  and  BUDOE  and  LEJfi,  JJ., 
concur. 

McCarthy,  J^  being  disqualified,  took 
no  part 
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